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PregDancy. 

(1)— Adoptwri — Knowledge of wife's. — An 
adoption, by a Hindu, who knew of his wife’s 
pregnancy, at the time, is not invalid. Naga 
Bhushanam V. Seshammagaru, 3 M. 180. 
[i^., 29 A. 310 = A.W.N. 1907, 57; Appr , 12 B. 
105 :i2., 19 B. 658.] 

See Damages—Miscellaneous, L.B.R. 

1872—1392, 114. 

Declaratory suit that defendant was not 
pregnant at her husband’s death, not maintain¬ 
able—See Declaratory DECREE, Suit for 
—When declaratory suits lie, 124 P. 
W.R. 1908. 

PreliminaFy Decree. 

Appeal against—See APPEAL—GENER AL, 
10 C.L.J. 113 = 36 G. 762 = 1 Ind. Gas. 413. 

In partition suit-See APPEAL — OASES 
WHERE APPEAL LIES OR NOT, 30 G. 683. 

In a partnership suit—Appeal not filed within 

time—See Partnership-SUITS relating 

to partnership. 23 C. 406. 

PFelimiaaFy Objection- 

(D—Ctu. Pro. CodeJAct X of 1877). s. 561— 
Dismissal of appeal on prelimi/nary objection-^ 
Cross-objection.—Where the respondent in an 
appeal took a preliminary objection against the 
hearing of the appeal upon its merits and the 
objection was allowed, heldt that the otoss- 
objection of the respondent could not be enter¬ 
tained, as the appeal had not been heard, with¬ 
in the meaning of a. 561, Civ. Pro. Code, 1877. 
The respondent was, under the circumstancea, 
in precisely the same position as regards her 
cross-objection, as if the appeal had been 
dismissed on its presentation. The SECRE¬ 
TARY OP State v. Eliza Louisa Nonis, 
38 P.R. 1880. 

Prelimioary Order. 

Nob contested till final orders pissed in the 
case—Whether can be revised— See GIV. PRO. 
Code (1908), O. XXI, rr. 98, 99,101, 103, 129 
B.L.K 1911. 

Preliminary Point. 

What is a—See Giv. Pro. Code (1908), 
,0. XLI, r. 23, 49 P.L.R, 1905. 


Premature Suit. 

Right of suit acotuiug during pendency of suit 
—Effect— See MORTGAGE—GENERAL 137 P 

W.R. 1910 = 8 Ind. Gas. 576. 

Premium. 

Lifelnsurance-Declaration as to age, untrue 
—Its effect in rendering policy void—Return 
of premium—See POLICY OF Insurance. 26- 
M. 183=11 M.L.J. 379. 

Prerogative of the Crown. 

( 1 )— RuU of interpretation.—The rule of 
interpretation that the prerogative and the 
advantages it affords cannot be taken away 
except by the consent of the Crown embodied 
in a statute, applies not only to the statutes 
passed by the British, but also to the Acts of 
the Indian Legislature, framed with constant 
reference to the rules recognised in England. 
-GANPAT PUTAYA V. THE COLLECTOR OF 

KaNARA, 1 B. 7. [i^., 25 M. 457 = 12 M.L J 
208 ; R., 14 B. 213, 3l B. 86 . E.B. = 8 Bom!^: 
K. 904 = 2 M.L.T, 13, 12 Bom. L.R. 34.] 

{2)—Prerogative of the Crown in India.— 
Rights which, according to the common law of 
England, ace comprised in the royal prerogative 
may not either be applicable to or may not 
have been introduced into India. On the other 
hand, it is probably true that the Crown has 
according to the common law of India, certain 
prerogatives which it may exercise in India, 
though not in England, notably the prerogative 
of imposing by an executive act assessment on 
lands and varying the same from time to time. 
The prerogatives of the Crown in India, a 
country m which the title of the British Crown 
is of a very mixed character, may vary in 
different provinces, as also in the Presidency 
towns as distinguished from the Mofussil. 
The determination, with anything like legal 
precision, of all the prerogatives of the British 
Crown in India is by no means an easy task. 
MAJOR 0. Bell v. the Municipal Com¬ 
missioners FOR THE CITY OF MADRAS. iZ 
M.L.J. 208 = 25 H. 467. 

See Pauper Suits, 2 A, 196. 
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Prerogative of the Crovn — concluded. 

Power of Viceregal Council and Provincial 
Councils to make laws affecting Prerogative of 
the Crown— See ST. 24 AND 25 ViC., CH. 67, 
S3. 22, 24, 40, 43, 12 M.L.J. 208 = 25 M. 457- 

PreacriptioD. 

1. —GENERAL. 

2. —Easement. 

i. —General. 

ii. —Houses and other Buildings. 

iii. —Land. 

iv. —Light and air. 

V. -Money allowance. 

vi.—P rivacy. 

vii. —Water, Right concerning. 

viii. —Way. Right of. 

3. —Miscellaneous. 

—1.—General. 

{V—Pracription—Period of commencement^ 
Bight of purchaser. —The purchaser of immove¬ 
able property is entitled to avail himself of 
any pleas which his vendor could have set up 
in respect of that property ; and, therefore, where 
the purchaser sets up a plea of prescription, the 
period of limitation tor prescriptive purposes is 
to be calculated from the date when the posses¬ 
sion became adverse in the bands of his vendor, 
and not merely from the date of his purchase. 
Hidayat-un-Nissa v. AHSAN ALI, 4 A.W.N. 
1884, 296. 

(2) — Ancient right — Prescription — Eoidence. 
— In this country, while the law recognises 
that rights may bo gained by long and continu¬ 
ous enjoyment or, in other words, by prescrip¬ 
tion no ffxed period has been laid down within 
which such right may bo gained. The evidence 
must justify the Court in inferring the exist¬ 
ence of a valid ancient right, having regard to 
the nature of that right and the ciroumstances 
under which it has been exercised. KRISHNA 

Mohan Mookerjee v. jagannath Roy 
JOGI, 2 B.L.R.A.G. 323 = 11 W.R. 236. [Dis- 
appr„ 3 B.L.R.A.G. 166. 11 W.R. 522; Expl., 
3 B.L.R.A.G. 325, 12 W-R. 76; R.. 30 C. 291. 
14 W.R. 199: D., 3 B.L.R.A.G. 211.] 

(3) — Money allowance for Palki huk —7wrno- 
veable properly — Bom. Reg. V of 1827. — A 
money allowance for Palhi fluk p.iid by Gov¬ 
ernment out of the land revenue of a particular 
Pergunnah to successive Desais, for upwards 
of thirty years, does not create a prescriptive 
title as such; money payment is not “immo¬ 
veable property” within the moaning of Bom. 
Reg. V of 1827, S. 1, cl. 1. THE GOVERN¬ 
MENT OP Bombay v. Desai Kullianrai 
Hakoomutrai, 14 M.l.A, 881. 

Prescriptive right to maintain bund—Vis- 
Major—See Embankment, 3 0. 776, 

See Hindu Law—Widow, a.w.N 1891 
208, ’ 


Prescr/pf/ofl—continued. 

- 1 .—General— concluded. 

Limited interest can be acquired by — See 

Landlord and Tenant — Relationship 
OF landlord and tenant, 3 Ind. Cas. 
431. 

Provisions of statutes, the Crown how far 
affected by—Limitation Act, s. 26 not applica¬ 
ble to the Grown—Rights of pasturage claimed 
as against Government —Pro/ifs a prendre, rule 
of English law regarding—Acquisition by cus¬ 
tom or prescription—See LIMITATION AOT, 
1908, s. 26.14 B, 213. 

Suit for declaration of right to office of Dhar- 
makarta of temple and possession of property 
attached to it—Prescription—Hereditary right 
—Right to possession dependent on right to 
office—See LIMITATION ACT, 1908. acts. 120, 
124 and 144, 26 M. 113. 

Sec Bom. Reg. V of 1827, oh. I, s. 1, ol. (i), 

1 B. 286. 

Prescription — Bathing ghat dedicated to 
public—See RIGHT OP SUIT — CUSTOMARY 
RIGHTS, 20 A. 200 = A.W.N. 1898, 25. 

See Right of way, 6 O-W.N. i9i. 

Riparian rights—Proscriptive right — Erec¬ 
tion of bunds—Cause of action— See RIPARIAN 

Proprietors, 4 B. L. R App. 30=i3W. R. 

48. 

-2. —Easement. 

I. —General. 

II. —HOUSES AND OTHER BUILDINGS. 

III. —Land. 

IV. —Light and air. 

V. —Money allowance. 

VI. —Privacy. 

VIL— w.ATEH, Right concerning. 
VIII.— Way, Right op. 

See Easement. 

See Easements act, 1882. 

-1.—General. 

Law of apvlicahitity of, to 
British subjects in India—Civil Law. —The law 
of easements in England, being derived from 
tho civil law, has no peculiarities to debar its 
being applied to British subjoots in India. CUL- 
LIANDAS KIRPAUAM V. CLEVELAND, 2 lod. 
Jur 0. S. 15. 

(2) Easement by prescription—Twenty 
user. Prior to the passing of the Indian Limit¬ 
ation Act. 1871, tho Court insisted upon twen¬ 
ty years’ uninterrupted user being proved for 
acquiring the right of easement of way by pres¬ 
cription. Nauotam Bapu V. Ganp.atrau 
PANDURANG. 8 B.H.C.O.C. 69. 

T P»'0scrip(ion—period of user .— 

Length of user for any period shorter than 12 
years, the ordinary period prescribed by tho 
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Prescriptioa^couiinned. 

"“^2.—Easement-—coniinwed. 

■ —General — continued, 

■Statute of Limitation, is not sufficient to create 
a title by prescription DOORGA CHURN PAUL 
V. Pearee Mohun, 9 W.R. 283. 

(4)—Pmcripfion-fJsfir.—A party claiming the 
right of user by prescription over the property 
of another must show not only that that right 
has existed from ancient days, but also that it 
has been exercised as of right, and has not been 
interrupted. MALLIK JAWAD UL-HUQ v. RAM 
^OSADgDAS, 3 B.L.R.A.C. 281. [R„ 14 

i5)~Easement~Right of way— User—Pre- 

^ription, a right of way by prescription could 
be acquired by proof of uninterrupted user of 
the way in question for a period of more than 
-thirty years. Rambhau Bapushet v 
Bhai Babushet, 2 B.H.C. 333. 

{Q)—User—Prescription—Period of time re¬ 
quired. Where there is evidence showing a 
long and continuous user, it is sufficient for the 
Oourt to find whether it has or has not lasted long 
enough to confer the right to it without parti¬ 
cular reference to any specific number of years. 

Rup Chandra Ghose v. Rupmanjari Dast 
3 B.L.R.A.C. 323 = 12 W.R. 274. (3 B.L.r’ 

B ^ ^22. -Eurpz.) [R., 14 W. 

U)—Easement — Prescription—User—Rea. V 
■of \mi—Act XIV of 1850.—Reg. V of 1827 

provides that uninterrupted enjoyment for more 

than thirty years is nece-sary to acquire a title 
by prescription to an casement. Act XIV of 
1859 has not changed the law in this respect. 
Anaji DATTUSHET V. Morushet bapu- 
fiHET, 2 B H.C. 334. [F., 3 B. 174 ; R., 6 C. 
6 C 8 , 15 B. 299, 16 B. 593.] 

( 8 ) Reg, V of 1827, s. 1—Scope— Prescrip- 
iion. Where the holding of certain persons 
and their predecessors has been by virtue of ap¬ 
pointment made on each occasion when a va- 1 
cancy occurs, held that the holding is not a 
holding as proprietor so as to give the holders 
a right of property, but it is a holding not 
contemplated by the Regulation. Tvatat I 
SVAMi Guru Tvatat svami v. andanya 
•Charanti Guru Tvatat Svami, 6 B.H.C, 

A.C.132. 


P^escr/p^/o/I—continued, 

2.—Easement — continued, 

“L General —continued, 

existance of a valid anoieDt right, having re¬ 
gard to the nature of that right and the circum- 
^anoes under which it has been exercised. 

Krishna Mohan Mookerjee v. Jagan 

NATH ROY JUGI, 2 B.L.R. A.C, 323. (9 W R 

9. Co^d Wsappr.. 3 B.L.R. A.C. 166; JSxpl.', 

Il.R: A.C 2 il.f ’ 

I (y)~Ease7nent— Prescription - Evidence.— 

A claim to easement must be proved by pre- 
scnptioQ. Conclusive evidence is required to 

prove an easement the result of which is great 

damage to the “servient tenement’’ The 
pneral rule of law in cases of title by prescrip¬ 
tion is that there must have been an inter¬ 
rupted user as of right exercised, neither by 
force nor by stealth, nor at the mere will and 
favour of the other party, and the right claim¬ 
ed must not be so large as to destroy or ex¬ 
tinguish all the ordinary user or profits of the 
property. MOONSHEE ZUMER ALI v 
SUMAT DuRGABUN. 1 W.R. 230. fR U 
W.R. 199, 15 W.R. 295.] ^ 

n2i-Prescription—Possession not merely 

permissw^— k title by prescription may be 
acquired by long possession; but it must be 
possession not merely permissive, hut as of 
r^ht,e.g. in the capacity of a master, or, in 
the case of easements, adversely to the owner 
of the land. ASEAR v. Ram Manik Roy 
5 B.L.R. App. 12 = 13 W.R. 344. 

(13)—Hindu Law-‘Nibandha Fixed 
moment allowajice, if immoveable property for 

^rpose of acquiring prescription.—kXthoneh 

the Hindu Law regards the right to a fixed 
permanent allowance payable out of the reve- 
nueeofa temple or ' nibandha' as immove¬ 
able property when the right had once been 

not enable the payments to be regarded as the 
possession of immoveable property, so as tn 
enable the right to be acquired by prescription 

Bhagat Ramji V. Mano- 

6 S. «• (5 B. 


^^^Pfescription—Easement—Act IX of 1871. 

The right to an easement by prescription can 
^0 acquired only by enjoyment of the right 
lor 20 years euding within two years previous 
to the institution of the suit. SHAIKH HUBEE- 

2^W R 13^^^ Sheik shahamut ali, 

ilO)—Ancient right—Prescription—Evidence. 
country, while the law recognises 
that rights may be gained by long and conti¬ 
nuous enjoyment or, in other words, by pre- 
scriptiOD, no fixed period has been laid down 
WithiQ which such right may be gained. The 
evidence must justify the Court in inferring the 


iU)—Indian Easements Act, 1332—Projection 
for purpose of ornamentation.—Thore can be no 
prescriptive right to projection, which has been 
erected merely for the purpose of ornamenta 
^OD. NRITTA KuMARI DASSr v. PuDDOMOmt 

Bewah. 30 C. 503 = 7 C.W.N 649 n R rT 
O.V IS. «, it., [fi..S9M.-5n.i'|St?: 

- evidence 

: Arrangeimnt between parties as to mode of 

evidence, Court not to take inti 
consideration — Documents more than thir^/ 
years old English, rule of eZ7nce %ln^^g 
with proof Of execution of, inapplicabk Z 
absence of proof of custody—Possession and 
enjoyment or a long time, evidence of tuu 
agasnst real owner, only if continuous aid un. 
disputed. -A Court of law is bound to decide 


7 


.THE ALE INDIA DIGEST. 


3 


Prescription - coqtinued. 

-2.—Easement—contini^d. 

-1.—General— coniinufld. 

upf^n the evidence before it, and upon such evi¬ 
dence only : Its judgment could notin any way 
be fettered by any previous arrangement that 
might have been made between the parties 
with regard to the mode of dealing with the 
evidence. Whatever rights may be created 
under such an Arrangement between the parties 
by way of contract, it could have no binding 
effect whatever upon a Court of law. There is 
a rule in the English law of evidence by which, 
when a document is produced from the proper 
custody and by the proper person, formal evi¬ 
dence of its execution is dispensed with, if the 
document be more than thirty years old. But 
the rule goes no further, and should the genu¬ 
ineness of the document be for any reason 
doubtful, it is perfectly open to the Court or 
Jury to reject it, however ancient it may be. 
Further, assuming the English rule applicable 
to the Courts in India, in cases in which it is 
not shown in whose custody the document bad 
been kept, such rule could have no application. 
Even where this had been shown satisfactorily, 
it is yet competent to the Judge to reject tho 
document if he bo of opinion that it is a 
fabrication. [F., 12 W.R. 90.] Long and 
undisturbed user or possession, when the 
origin of it is unknown, confers a title, be¬ 
cause no other inference can be drawu than 
that the possession is, in some way or other, 
founded on ^itlo, although it is not known 
whence or how the title was obtained. In cases 
of questions of title, evidence of possession and 
enjoyment is, as against tho real owner, good 
evidence of title only where it has been undis¬ 
turbed and continuous ; otherwise any trespas¬ 
ser in possession might claim a title. GOOROO 
PERSHAD Roy V. 13VKUNTO CHUNDER ROY. 
6 W.R, 82. 

(16)— Collection of reovnue by one of two joint 
Icabuliatdarsi--Kabuliat signed each year by co- 
kabuliatdar—No prescriptive right to collect 
revenues claimable as n^ainsf cO’kabuliatdar ,— 
Plaintiff sued to recover from tho defendant 
certain money which the former had a right to 
collect but ihc latter had collcctod as tho re¬ 
venue due by the dharekaris of tho village. The 
lower Courts decreed in favour of tho plaintiff, 
on the ground that he had had exclusive enjoy¬ 
ment of the right for thirty years as owner and 
had, therefore, acquired a prescriptive title. 
The High Court reversed tho decrees obtained 
by the plaintiff in tho Courts below. Supposing 
the actual collections had been made by tho 
plaintiff for thirty years, the defendant would 
not thereby have forfeited his right. The fact 
that the defend int or one of his family was all 
along executing the kabuliata jointly with tho 
plaintiff, clearly showed a continuous assortiou 
of his right by the defendant, and an admission 
of it by the plaintiff. Further, as an ordinary 
rule, joint kabuliatdars make themselves jointly 
responsible for tho Government revenue and 
have an equal right to manage tho village, and 


Prescription —oontinuedr 
-2.—Easement —confinMCcf. 

-1.—GENERAL—conefttderf. 

one of two kabuliatdars who collects a portion 
of the Government revenue does not do so 
illegally. He is responsible to his partner for 
the due application of the money received, but 
he cannot be made to refund it as money bad 
and received for his partner’s use. BabU RAU 
PARBHU V. VISA.TI OHANDO SAKTANEKAR, 

8 B.H.G.A C. 182. 

--II.— Houses andother bdilding&. 

(1)—Bwi7(iin(7S adjoining each other-~Side 
wall —Right of easement- —The house of the 
defendant was built on to the house of the 
plaintiff which was standing by itself originally. 
There was a passage between the two bouses. 
Over this pasiiago the defendant built a room 
oonnectinc the two bouses. This room cor¬ 
responded with plaintiff’s ffrst floor, and it had 
an open terrace on the top of it. Tho struc¬ 
ture by which tho defendant connected the 
two houses was quite independent of plaintiff’s 
house. It was supported throughout by 
wooden pillars adjoining the plaintiff’s wall 
which the cross beams did not penetrate. But 
tbo structure wai; built close to the plaintiff’s 
wall which served as a side wall to the room. 
Beld that, by merely building her house on her 
own ground close to tbo wall of tbo plaintiff's 
house, the defendant could acquire no ease¬ 
ment over tho plaintiff’s premises. If she had 
built her bouse against the wall and so used 
it for supporting her own house, or if she bad 
fixed her beams and posts in tho wall, or if she 
had used tbo top of tbo wall as a terrace, she 
might have acquired an casement over it. 
But, by merely building on her own ground, 
closet«)theplaintiff’shouse,shecould not acquire 
any right over the wall, oven through she had 
built no side wall to her own house but trusted 
to tho plaintiff keeping up his wall to shelter 
her house on that side. OORDHAN DALPAT- 
UAM V. Chot.\lal Haruoyan. 13 B. 79. 

(2) — House dedicated to public for prayer^ 
Rights of public—Neiv building rnised 6.v public 
OH the site.- a thatched house was erected by 
and stood on the land of one K. who used it as 
a house of prayer for himself, family, and 
neighbours aud those who liked to resort to it; 
no objection whatever was ever takcu to such 
use of tho house ; tbo houtc having been blown 
dowu and K having no inemis to rebuild aud 
restore the house, a brick built house was erected 
on tho site by public subscription and maintain¬ 
ed for tbo purpose for which it was originally 
used. Tho now building was simply a substitute 
for tho bouse which was found by tho Court 
below to have visiod in the public by implied 
grant, taoit con'-om and user, for tho purposes 
of resort for public prayer and to have been 
llowu down. After tho death of K, his heirs 
brought tho suit to establish a title to and to 
recover possession of the now i-ucka heuso built, 
Held, that tho consent of the proprietor, 
added to tho long use of tho houso by tho publia 




9 


THE ALti INDIA DIGEST. 


15 


Prescription ^oontinuQd, 

■ . 2.— »Eaflernent -^continued. 

-ir.— Houses and other build¬ 
ings— concluded. 

entitled them by way of an implied grant, to the 
occupation of the same as a house for prayer. 
SUFROO SHAIKHDURJEE V. FUTTEH SHAIKH 

Durjee, 15 W.R. 505. 

(3) Easement—Right of suit — Non-existence 
of dominant tenement — House. — Where the 
hou'se, the right of easement to which was 
claimed was not and had not been in existence 
for several years, nor was the intention shown of 
rebuilding it within a reasonable time ; the 
right of easement (which is acquired by prescrip¬ 
tion and enjoyment and continues so long as 
the person enjoying it continues the enjoyment 
and shows an intention to continue it) would 
be lost by discontinuance, and by the destruction 
of the dominant tenement the servitude would 
be extinguished, and there can be no right of 
action to enforce the right of easement. Teeka 
R^M V. Doorga Pershad, 1 Agra 196. 

and air^Prescriptive right -New 
house in place of old one, —Any prescriptive right 
to air and light, which an old house may have 
conferred, disappears with the construction of a 
new one. Kalee Das Banerji v. Bhoobun 
Mohun Doss, 20 W.r. i85. 

- III.— Land. 

(1) — B^ght based on customy facts and condi¬ 
tions necessary to decide the existence of — Tres- 
pass on land, —Where it is sought to establish 
a local custom by which the residents of a 
particular locality are entitled to commit, on 
land not belonging to or occupied by them, acts 
which, if there was no such custom, would be 
acts of trespass, the Court could decide that 
such a custom exists, only if it is satisfied of 
its reasonableness and its certainty as to extent 
and application, and is further satisfied by the 
evidence that the enjoyment of the right was 
not by leave granted or by stealth or oy force, 
and that it had been openly enjoyed for such 
a length of time as suggests that originally, 
by agreement or otherwise, the usage had 
become a customary law of the place in re-^pect 
of the persons and things which it concetuert 

Kuar SEN V. Mamman, 17 A. 87=A,W.N. 
1895, 10. [F.. 23 B. 666. 28 A. 434-A.W.N. 

1906, 80; Appr.y 20 M. 389; B., A.W.N. 1905, 
266=2 A.L.J. 790.] 

(2) — Right to use certain land during parti¬ 
cular festival—Customary easements—Act V of 
1882 ^Easements Act)y ss. 4, 18—The Court of 
first instance gave a decree for possession of 
certain land to the plain^ifi subject to the rights 
of the defendants to use it during ihe celebra¬ 
tion of their Moharam festival in accordance 
with aji established custom in their favour. 
Rsvetaing the decision of the lower appellate 
'Court that the defendants had not established 
lany right of easement within s 4 of the Ease- 
iincnfcs Act, the High Court upheld the defend- 

. rights as amounting, to a customary 
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Ill- —Land— continued, 

easement, under s. 18 of the Easements Act, 
capable of acquisition by means of prescrip¬ 
tion. Mamman v. Kuar sen, 16 A. 178— 
A.W.N. 1894, 12. (A.W.N. 1884, 186, R.) 

(3)—Land used as burial ground from time 
immemorial Zamindar claiming exclusive pos^ 
session.—The inhabitants of a mohulla bad 
been in the habit of burying their dead in a 
piece of land from time immemorial. The 
Zemindar of the place wanted to construct a 
drain in that land, which was likely to destroy 
the graves. Held in a suit by some inhabit¬ 
ants, to restrain the Zemindar, that such im¬ 
memorial enjoyment for the purpose alleged 
operated to exclude any claim by the Zamin- 
aar, and that the plaintiffs were entitled to 
maintain the suit without joining with them 
all the residents in the mohulla, MOHUN 
Lall V. Sh.aikh Noor Ahmud, IN.W.P. 


{i)—Right to locate stall on another's land 
how acguired—Market— mere fact that a 
person, as a member of the public, is entitled 

to resort to the market on the land of another, 
is not sufficient to give the former a right to 

locate a stall at a particular spot on the land. 
Such a right may be acquired only by grant or 
by prescription. Ram Manick Roy v 
shaikh ASGUR, 11 W.R. 112. [F.y 16 W.r! 




•AjLLnuiura ana lenanl 


paying tenure—Decree by competent Court con¬ 
clusive— Prescription—Limitation by adverse 
possession.—The question in this case was whe" 
ther, assuming the plaintiff to have establish¬ 
ed that, by reason of the decree passed in 1837 
which he relied on, the relation of landlord 
and tenant then existed, the defendant, havir>g 
been in possession for a great number of years 
without paying rent, and, as the Judge has 
found, always verbally denying her lanolord’s 
title, was competent to claim to hold these 
lands against the plaintiffs. The High Court, 
in the result, remanded the case to the lower 
appellate Court with directions to receive the 
decree of 1837 as conclusive proof that a rent- 
paying tenure then existed, unless it be clearly 
shown by the defendant, by affirmative evi¬ 
dence, that, by reason of some fraud or mis¬ 
representation, the decree was not binding 
upon her. Raj Narain Dutt v. Gour 
MONEB DOSSEE, 6 W.R. 215 


71 Limitation Uninterrupted possession — 

^ I» cf. I.—The plaintiff sued 

m 1861 to recover a certain share in a waian. 
It was admitted that neither the plaintiff nor 
his ancestors had enjoyed any share in the 
watan since 1810 or 1811. The land was in 
the enjoyment of the defendants till 1830 
when the Government attached the property 
and enjoyed possession of the watan till 1845 
when they removed the attachment, and res¬ 
tored the property to the defendants. Held, 
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thrtt the suit was barred under cl. 1, s.l, Reg.V 
of 1827, the defendant having been enjoying 
the property for more than 30 years and for 
nearly 50 years, that is, from 1811 to 1861. 
The attachment of the property from 1830 to 
lb\o was not an interruption such as was con¬ 
templated by cl. 1, s. 1, Reg. V of 1827. The 
period of sequestration could not be taken into 
account. LADO LaKSHUMAN v. KRISHNAJI 
SaDASHIV, 6 B.H.C.A.C. 41. 

-IV.—LIGHT AND AIR. 

(1)— Prescription—Light and air — When com- 
mences--Infringement of injunction-Attachment 
— Surveyor's opinion^ Court not bound by. —In 
the acquisition by prescriptive user of a right 
to light and air, the enjoyment of light and air 
begins from the time when fbe window frames 
are put into and the roof-tree and beams are 
laid on, the new building, with reference 
to which the right is claimed. When the 
building assumes the appearance and out¬ 
ward aspect of a dwelling house, there can be 
no doubt as to the intention of the then proprie¬ 
tor in erecting it. The ground of the rule of 
law. by which the fact of 20 years’ user and 
enjoyment of an advantage like that of the 
access of light and air is held to confer a right 
to such advantage, is this, that it is thence pre¬ 
sumed that the persons concerned in preventing 
such right from being acquired have agreed or 
assented to the acquisition of the same. There¬ 
fore, when a building assumes the shape and 
appearance of a house, and hy the placing of 
window-frames, the intention is indicated that 
by their means the access of light and air is to 
be had, then begins the time for persons in¬ 
terested in preventing such user from becoming 
a right, to challenge the same and take stops to 
prevent such right from being acquired. On 
an infringement of an injui'Ction restraining a 
person from interrupting the access of light 
and air to certain windows, an attachment will 
issue, even though the defendant has taken 
the advice of a surveyor and legal adviser in 
constructing the building complained of as a 
breach of injunction. The Court will not bo 
bound by the opinion of the surveyor, but will 
form its own judgment as to the effect of the 
new structure complained of. Vallabhrau 

Jug.iivanv.Woodhouse.ib.H.C. 148 \R 

8 E.H.C. O.C. G9.] ^ • 


{‘2)~Easevient, co7Jipletion of title io~Ligh 
a7id air.—Where there has been no appropria 
tion of light and air through an aperture fc 
the statutory period of 20 years, no right c 
easement is created thereby. 8ARUBAI A-oi 
JiTMAL V. HAPU NAUHAU SOHONI, 2 B. 66C 
[R., 3N.L.R, 114,1 


(3) Air, Right lo^Right to uninterrupted 
passage of air.-The owner of a house cannot 
by prescription claim to be entitled to the free 

and uninterrupted passageof a current of wind. 
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- IV.— Light and air— continued. 

He can claim no more air than what is sufr 
cient for sanitary purposes. BARROW v.. . 
ARCHER, 2 Hyde 125. 

i\)—Access of air—Interference—Right of 
action—Righi of south breeze—Right to light, • 
extent of—Indian Limitation Act—English 
Prescription Act—Scope and object—Light and 
air—45^ rule. —To give a right of action lin a 
case where there is no express contract on the 
8Ubject)for an interference with the access of air 
to dwelling houses by building on adjoining 
land, the obstruction must, bo such as to cause 
what is technically called a nuisance to the 
bouse ; in other words, to render the house 
unfit for the ordinary purposes of habitation 
or business. The right of air is co-extensive 
with the right to light. [R., 8 0.0. 356, 8 
S.L.R, 36 ] There is no right to the 
uninterrupted flow of south breeze as 
such. [B., 7 Bom. L.R. 352, 3 S.L R. 36.] 
The only amount of light for a dwelling 
house which can bo claimed by prescrip¬ 
tion, or by length of enjoyment without an 
actual grant, is such an amount as is reasonably 
necessary for the convenient and comfortable 
habitation of the house. (3 B.L.R.0.0. 41, 
F.) The Indian Act, unlike the English Act, 
places light and air upon the SAmo footing. The 
object of the Prescription Act and of the provi¬ 
sions m the Limitation Act was not to enlarge 
the extent and operation of the easement, but to 
provide another and more convenient mode of 
acquiring such easements—a mode independent 
of any legal fiction and capable of easy proof in 
a Court of Law. The two Acts do not, therefore! 
alter in any way iho pre-existing law as to the 
nature and extent of the right. This rule of 
45'* is not a positive rule of law, but it is a 
circumstance which the Court may take into 
consideration, and is especially valuable when 
the proof of the obscuration is not definite or 
satisfactory. Of course, whore lights are closed 
up by high buildings at the sides, this rule may 
not bo applicable. The DELHI AND LONDON 

Bank, Ltd. v. Hem Lall Dutt, 14 C. 839. 

(5)—Easemeu/ fo discharge water—Right of 
servient otoner to build on the land taif/ioiU 
disturbing easenient—Easement of lights extent 
of-Servi€7it owner may buildwithout diminishing 
light. An casement to have the water carried 
off over the sorviout land, does not dieontillo 
the sorviout owner from building on his own 
land, provided that ho makes the necessary 
arrangements to receive the water from the 
mori (drain) and roof and to carry it away. [R*» 
7 Bom. L.R. 352,4 S.L.R. ISO.] An ease¬ 
ment of light to a window extends only lo the 
access of sufficient light to the plaintiff’s room 
through the window, which is usually consider¬ 
ed to bo light at an angle of 45", The servient 
owner can build on his land, if he does not 
ob.struct the light to that extent. And whetd 
such light is obstructed, the Court in granting 
an injunction should order the removal of 
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- IV.— Light and air— continued, 

much of the building only as prevents the 
amount of light mentioned above. BalA y. 
Mahabu, 20 B. 788. 

{6)-^Light and air—Suit to remove obstruct 
tion—Prescription—Lost grant—Presumption 
—Servitudes—Their recognition in Hindu and 
Mahomedan Law.—Per Norman^ J. —A right 
to the unobstructed access of light through 
the windows looking on another man’s land 
could be conferred, firstly, by express grant or 
covenant that the grantee should enjoy the 
lateral access of light to hiswindows,or secondly, 
by implied grant or reservation, when the 
dominant and servient tenements bad origin 
nally belonged to the same owner. Such 
implication might arise when such owner sold 
the house witb its appurtenances, or, after the 
erection of house, sold the land overlooked by 
its windows. A right to the unobstructed access 
of light to windows is not a property or interest 
in the light itself, or a right to be enjoyed in 
or over the soil of the adjacent owner. By 
analogy of the Law of Limitation, an adverse 
and uninterrupted use of an easement for 20 
years would confer a right to it. When the 
access of light and air through the windows of 
a house has been enjoyed for so long a period 
as 20 years, and there is nothing to rebut the 
presumption of title, the law implies an obli* 
gatioQ on the part of the adjoining owner not 
to interrupt the free access of necessary light 
and air through such windows. Per Peacock, 
C.J. —A right to the unobstructed flow of the 
south sea breeze may be acquired by express 
grant, but it cannot be acquired merely by 
presumption arising from user, whether the 
presumption is a presumption of prescription, 
or not. The only amount of light for a dwell¬ 
ing house which can be claimed by prescription 
or by length of enjoymeot without an actual 
grant, is such an amount as is reasonably 
necessary for the convenient and comfortable 
habitation of the house. The uninterrupted 
enjoyment of light for 20 years, acquiesced in 
by the owner of the servient tenement, raises 
a presumption of right which, in the absence 
of any evidence to rebut it, ought to be acted 
upon by these, whether Judges or Jurymen, 
who have to determine the facts* Such pre¬ 
sumption is one of law, and not of fact. [F., 
6 B.L.R. O.C. 85, 14 G. 839; Appl, 30 0. 603 
=7 C.W.N. 649; R., 15 B.L.R 361, 7Bom. L. 
L.R. 361; D., 8 B.H C. O.C. 69.] Per Norman, 
J.—The laws of every country must necessarily 
recognize servitudes- It has been well said that 
the origin of servitude^)is as ancient as that of 
property, of which they are a modification. 
It seems clear that servitudes were known and 
recognized both by Hindu and Mahomedan 

Law. John George bagram v. khettba- 
NATH KarformaH, 3 B.L R. O.C. 18. 

il)—Easement—Light and air — Premises 
et/uate in Calcutta—Law applicable—Prescrip- 


Prescription ~ continued. 

-2.—Easement—confinued. 

-IV.— Light and air— continued. 

tion—English Law before Prescription Act — Ac¬ 
quiescence-Presumption. —In a suit in which 
the plaintiff’s right to the access of light and 
air through certain windows of his house is in 
question, where the premises are situated with¬ 
in the limits of the ordinary original civil 
jurisdiction of the High Court, namely, in Cal- 
catta, the law to be applied to the case is the 
English law as it was before the passing of the 
Prescription Act, 2 and 3, Will. IV. o. 71, 
which does not extend to India. [Affirm., 12 

B. L.R. 406, P.C.; R., 15 B L.R. 361, 6 C, 608, 
3 N.L.R. 114; D.. 8 B.H.C. O.C. 69.} By the 
English Law before the Prescription Act, all 
the presumption of a grant in the case of a 
claim to the access and use of light for a build¬ 
ing was a presumption of fact, the presumption 
being founded on the consent, or acquiescence 
of the owner of the servient tenement. For 
acquiescence or consent, knowledge is necessary. 
When the owner was in possession, his know¬ 
ledge was taken to be proof of bis acquiescence; 
and in such cases, a grant was presumed. But 
it was otherwise when the owner was not in 
possession. In that case, if there was no direct 
evidence of his knowledge of the enjoyment, it 
was for the jury to say whether, from the cir¬ 
cumstances proved, and having regard to the 
nature of the easement that had been enjoyed, 
it might fairly be presumed. As 20 ytars’ enjoy¬ 
ment with acquiescence is ne 'es^ary, there must 
be knowledge for that period. If the knowledge 
were for a lesser period, it would be a question 
for the jury whether there was a grant, and not 
a presumption whi^h they would be bound to 
make. BHUBAN MOHAN BANERJEE v. J. 8. 

Elliott, 6 B.L.R. 85=i9 W.R. 194. [R., 6 

C. 608, 22 B. 1.] 

[B)—Ancient lights—New window—Enlarge^ 
ment of window—Obstruction. —If a man has a 
right to light from a certain window and opens 
a new window or enlarges the old one, the 
owner of an adjoining house has a right to 
obstruct the new or enlarged opening, if he can 
do so without obstructing the old, but if he 
cannot obstruct the new without obstructing 
the old, he must submit to the burden. PRO- 
VABUTTYDABEE v. Mohendro LALBOSE, 

7 C. 453. [R., U.B.R. 1897—1901, Vol. II, 126.] 

Easement of light and air—New house 
erected on site of old house—Extinguishment of 
right—Test—Tho mere fact of the old house 
having been taken down, or having fallen down 
and a new house bejng erected on its site, 
would not by itself he sufficient to extinguish 
any right to light and air which the owner of 
the house may possess. Whether the right is, 
or is not, extinguished will depend upon the 
consideration of the question whether the ease¬ 
ment claimed as appertaining to the newly 
constructed house imposes a different and 
greater burden on the servient tenement. 

Caspersz V. Raj Kumar afias Rajendra 

KUMAR Sabkab, 3 C.W.N. 28. 
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_[V.— Light and air —continued. 

UO) —Easement of light and air—Obstruction 
—Relief by way of injunction when may be given 
—Specific Relief Act (I of 1877), s. 54. —lu the 
case of an obstruction of light and air which 

had been passing through some ancient windows 

to a certain house, it is nob enough for the 
owner of the house, for obtaining relief by way 
of injunction, to show that the light is less 
than Defore and has been sensibly diminished. 
Bub there must be such a “ large, material and 
substantial privation of light” as to require 
interference by injunction, or the house, 
although the light and air have only been 
sensibly diminished, must be rendered unfit for 
the purpose for which it may reasonably be 
expected to be used. Or, in other words, the 
Court must consider whether the light and air 
have been so much diminished as to render the 
house—having regard to tbc habits of the 
people who occupy houses so situated—unfit for 
the purpose to which it might reasonably be 

applied. Ghanashau Nilkant Nadkarni 
V. Moroba Ramchandr\ PAI, 18 B 474. 
[F., 20 B. 704. 19 A. 259, 9 M L.T. 383 ; B-, 
22 M. 251, P.L.R. 1900, 173, 5 Bom. L R. 446. 
7 Bom. L.R.352, 3 N.L.R U4, 1 Ind Cas. 
958 = 3 8.L.R. 30 ] 

(11) — Easement — Light and air — Document 
purporting to prevent acquisition of easement — 
Document relating to immoveable property — 
Registration not coinpulsory. — A document 
which limits or extinguishes the chance of 
acquiring an easement of light and air does not 
require registration; because a chance of 
acquiring right to light and air is not immove¬ 
able property within the moaning of the Regis¬ 
tration Act, III of 1877, nor can any pecuniary 
value be put upon it. SULTAN NAWAZ JUNG 
V. RUSTOM.JI NANABHOY, 20 B. 704 

24 B. 156. P.C.; B., 3 N.L.R. 114, 3 8.L R 30 
= 1 Ind. CiS. 958.] 

(12) — Prescription—Light and air — Acquies- 
cence — Constructive knowledge of owner of 
servient tenement. — Pliintifis sued for an 
injunction restraining defendants from pro¬ 
ceeding with a certain building and that a 
certain portion of it might be pulled down ; 
their case being that they were recoiviug light 
and air through certain windows in their 
building which, they alleged, might bo obstruct¬ 
ed by the building which the defendants wore 
tunning up. The plaintiffs* windows had been 
completed on the 14th April, 1850 ; from that 
date, the plaintiffs were getting light and air 
through the same; within twenty years from 
such user, i.e,, in March, 1870, the defendants 
informed tbc plaintiffs by means of a notice 
that they were about to raise a building 
twenty feet high, which would have the effect 
of obstructing plaintiffs’ lights; and in the 
same month the defendants commenced the 
building in question, though it reached the 
height so as to obstruct plaintiffs* lights after 
the lapse of twenty years from the completion 
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of plaintiffs’ windows. Beld, under these 
circumstances, that it was quite impossible to 
presume enjoyment on the plaintiff’s part for 
more than twenty years with the acquiescence 
of the defendants, the owners of the servient 
tenement, so as to entitle them (plaintiffs) to 
the reliefs prayed for Held, also, that the 
prescription Act, 2 and 3 Will. IV, C. 71, 
being inapplicable, the English l^w which 
prevailed biforo its passing ought to be 
resorted to. QuiBre.—Whether acquiescence 
by the owner of the servient tenement may be 
presumed from proof of actual knowledge of 
the obstruction on the part of his agent who 
collected his routs and fixed their amount ? 
ELLIOTT V. BHOOBUN MOHUN BONNERJEB, 

12 B.L.R. 406, P.C. = I A. Sup. Yol...175 = 49 
W R. 194 = 3 Sar. 236. 

(IS)—Easement — Light and air — Ancient 
light—Obstruction—Plea that party complain¬ 
ing has other windows. —Ancient lights oanuot 
be obstructed by a party owning the neighbour¬ 
ing land and building on it so as to obscure the 
light and air alW'^ys enjoyed. It is no answer 
to this to plead that the party complaining has 
other windows on another side of his promises. 
He is entitled to retain the light and air he 
has always had and the owner of the adjacent 
1 ind cannot obstruct it. PURAN MUDDUCK 
V. OODAY CHAND MULLICK, 3 W.R. 29, [P., 

4 W.R. 23.] 

(14) — Right to ancient light and air, person 
tuilfuUy obstructing, liability o/, for removal 
of obstruction, —Whore, one person is entitled 
to the free use of ancient light and air, but, 
another person chooses wilfully and intention¬ 
ally to obstruot that light and air, he is liable 
for tho removal of the obstruction, money 
damages being no sufficient compensation. 
(Tho decision in 3 W.R. 29 was followed in this 
case. There the defendant was prevented 
from building a second story to his houso, on 
the ground that it obstructed aiioiont lights.) 
SYUD MAHOMED HUSSEIN V. SYUD JAFUR 
ALI. 4 W.R. 23. 

(15) —Eascmfluf-Parfifion of family dwelling- 
house by decree—Implied grant of easeinenf-— 
Where a partition boiwoon brothers in rospoot 
of a family dwolling-hous»i having windows 
with ancient lights was effected by moans of 
a decree which made no mention of the right 
of easement in respect of tho windows, that 
was not oUimed in the suit, held, the partition 
decree must bo taken to have made an implied 
grant of such easement. DWARKA NATH 
PAUL V, Sunder Lall Seal, 3 C.W.N. 407. 
(14 0. 797, (.hf«(i.) 

See In.tunction—Special Oases, 8 B. 95, 

13 B. 674. 

-V.—Money allowance, 

(l )—Allowance by Government not incidental 
to hereditary office — Prescriptive right— Reg* V 
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-2.—Easement —continued. 

—V.—Money ALLOWANCE —concluded. 

of 1827, s. 1, cl. 1.—In consideciug with refer¬ 
ence to limitation, the question whether any 
particular allowance (other than an allowance 
•incidental to an hereditary office) is or is not 
immoveable property, the High Court has 
generally, if not invariably, applied the follow¬ 
ing test, is oris not the allowance in ques¬ 
tion a charge upon land or other immoveable 
property? Where an allowance by Govern¬ 
ment is neither incidental to an hereditary 
office nor a charge upon immoveable property 
and is not supported by a grant from Govern¬ 
ment, the enjoyment of it for thirty years does 
not create a prescriptive title to its continuance 
under Reg. V of 1872, s. l. cl. 1. THE GO¬ 
VERNMENT OF Bombay v. Gosvami Shri 
GIRDHARILALJI, 9 B.H.C. 222. [R., 5 B. 

322. 10 B. 149. 18 B 92.J 

(2) — Prescription —loam— Ajinual allowance 
paid by Inamdar for over a century .—This wag 
a suit instituted by the plaintiffs against the 
Inamdar of an Inam village, to recover from 
him the amount of a certain russum or annual 
allowance which they alleged to be a charge on 
the Inam, in arrears for six years, and also to 
establish their right to recover the same. The 
•defendant contended that the payment of the 
allowance claimed was not provided for in the 
grant of the village, and although his predeces¬ 
sors might have paid the amount, their pay¬ 
ments should be taken only as voluntary 
payments, and that the plaintiffs had no legal 
olaim against him. Held, {lucker, J., dissent¬ 
ing), that the receipt of an annual allowance 
for a century or more under the circumstances 
iound to have existed in this case gave a title 
by prescription to the recipients (plaintiffs), 
and absolved them from the necessity of show¬ 
ing the origin of the allowance, a suffioient 
consideration for it being in such a case 
presumable. Bhavani v. Hasan Miya, 1 B.H. 
€.45. [Expl., 9 B.H.C. 222 : fl . 4 B.H.C. i.] 

(3) — Annual payments by Government to 
ohirda hakdar—Prescriptive right — Reg. V of 
1827, s, 1.—In this case, the collection of giras 
haks by the claimants themselves and their 
retainers having ceased, the duty of the ohirda- 
•dars ceased with it, but the Government 
continued the payment to the latter of an 
amount equal to that of their previously 
accuabomed percentage for many years. The 
enjoyment, thus continued in the chirdadars 
for upwards of thirty years, it was urged, 
constituted a prescriptive title binding the Gov¬ 
ernment to the continuance of the payment. 
It was however, held that the repetition of a 
‘Voluntary payment even for a period of over 
thirty years, could not create a prescriptive 
right to have such payment continued for ever; 
the mere fact of payment to a man of that to 
which he is not entitled is never in itself an 
iojury, so as to afford him a just ground of 
complaint when the payment afterwards ceases. 
COLLECTOR OF SURAT v. DAJI JOQI, 8 B.H. 
C;A.C.166. [fl., 3B. 3.] 

0. vm—2 


Prescription — continued. 

-2.-^Ba8emeiit— continued. 

■YI.~Privacy. 

{l}^Right to privacy claimed under custom^ 
nature of. —The law as prevailing in the Worth- 
Wescern Provinces recognises a right to privacy 
whenever the existence of such right is esta¬ 
blished by custom. Such a customary right of 
privacy is one incidental to the possession of 
the property by its owner claiming such right 
irrespective of the religion to which he may 
belong. ABDUL RAHMAN v. D EMILE : D, 

Emile v. abdul Rahman, 16 A. 69 = A.W.N 
1893, 217. [R., 3 N.L.R, U4 ; D., 13 M. 163 

= 5M.L.J. 26.] 

{^)^Cnstomary easement of priv'icv, infrin¬ 
gement of — Mandatory injunctiun,—Where the 
findings of the lower Court showed that the 
plaintiff was entitled to have his right of 
privacy observed, the High Court granted a 
mandatory order compelling the defendant to 
permanently close the floor or wiudow com¬ 
plained of. Lachman Prasad v. Jamna 
Prasad, lO A. 162 = A.W.N. 1887. 293. 

Right of privacy ^Opening of windows— 
Suit to close windows — Easement. —Whatever 
may be the extent of injury, if the plaintiff 
has a right to be exempt irom the invasion of 
privacy and if the Court is satisfied that privacy 
is iuvaded, the plaintiff is entitled to the 
closing of the windows opened by the defend¬ 
ant. Unless the defendant can establish 
some right from long usage to the apertures, 
he cannot, merely because the comfort and 
ventilaiiou of his own building is increased, 
claim to have them opeo, and the burden of 
erecting a screen to secure the privacy to which 
he is already entitled cannot be imposed on 
the plaintiff. If the windows are not new or 
are mere substitutions for former openings 
which had long existed, the defendant may 
have a right to the access of light and air by 
their means. GOOR Dass v. Manohur 
DasS. 2 Agra 269. [fi.. 10 A. 358.] 

-VII.—Water, Right concerning. 

See Riparian proprietors. 

{l)—Right to easement in flow of water — 
Validity against Government—Continued user— 
Acquisition of right to easement—Limitation 
Act, 1859, s. 1, cl, 12. —The right to an ease¬ 
ment in the flow of water through an 
actifioial water-course is as valid against 
the goverument as it is against a private 
owner of land. [R., 14 M.L.J. 350, 28 M. 
539 = 15 M.L.J. 251, 5 M.L.T. 149 = 19 M.L.J. 
131 = 32 M. 141= 2lQd. Cas. 325; D., 7 M.H. 
C.R. 60. J Per Scotland, C.J. —The grant of 
an easement may be presumed from mere con¬ 
tinued user of the privilege openly enjoyed by 

the occupiers of the dominant cenemeut as of 
right throughout any long period of time without 

interruption oa the part of the proprietor of 
the servient tenement, but with this qualifica¬ 
tion, that the user should be for at least the 
period of adverse possession which is prescribed 
by s. 1, ol, 12 of the Act of Limitation as a bar 
to the, enforcing of titles to corporeal propeijty. 
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PrescWpf/on—continued. 

-2.—Easement—con/mued. 

-VII.—Water, Right concerning 

— continued. 

Per Jnnes, J ,—No precise period of uninter¬ 
rupted enjoyment can be fixed as sufficient of 
itself to establish a right to an easement. 
PONNUSAMY TEVAR v. THE COLLECTOR OP 
MADURA. 5 M.H.C. 6. [R., 8 B.H.C.O.C. 
G'J. 5 M. 253. 14 B. 213, 11 M.L.J. 75.] 

— Easement — Prescription—Grant presum¬ 
ed from Long user .—A right to the uninter¬ 
rupted flow of water through a certain channel 
which has iis course through another’s land 
may exist in certain circumstances indepen¬ 
dently of the statute (Act IX of 1871). A suit 
cannot be dismissed on the ground that it is 
brought to establish a right in the nature of an 
casement and there has been no user for the 
two years next preceding the institution of the 
suit, if, Hn a matter of fact, the right is claim¬ 
ed as an Utreditary and customary right, and 
evidence is given in support of long user, suffi¬ 
cient to raise a presumption of grant. ARNI 
JAGIRDAR V. bECRBTARY OP STATE FOR 

India, 6 M. 226. 

(3) —Landlord and tenant - Erection of dam by 
tenant on permission of landlord—Derogation of 
right of other tenants of sayne landlord — Revoca¬ 
tion of grant—Right of landlord to remove dam. 
—Suit to compel the removal of a dam erected 
by a tenant upon the land held by him of the 
plaintif!. It was found that au agent of the 
plain till had assented to the erection of tho 
dam and tho plaintiff had ratified his act. Held 
that the mere permission did not amount to a 
grant and the defendant’s possession could not 
confer on him a title by prescription. Tho 
case was simply one of a tenant derogating 
from the ijatural rights of other tenants by 
permission of their common landlord. Held 
also that as the right of the defendant existed 
by permission, it might be terminated by the 
revocation of that permission. But the revoca¬ 
tion could only bo permitted on the terms of 
tho plaintiff paying to the defendant the ex¬ 
penses which he was induced by the permission 
to incur. HeW further that even it the domi¬ 
nant and servient tenements had been the pro¬ 
perty of different persons, such permission 
would not have amounted to an irrevocable 
license. A man may license an act in its in¬ 
ception and yot be entitled to relief when it is 
found to have injurious consequences which he 
could not have contemplated at the time of tho 
license. Kesava Pillai v. Peddu REDDI 

1 M.H.C. 238. 

(4) — Easement — Diversion of water by 
Government from channel belonging to if— 
Right of adjacent owners—Damage actual or 
prospeciive—Suiifor injunction against Govern¬ 
ment-Maintainability ~ The plaintiffs, as 
shareholders in and head^ of certiin villages, 
sued for an injunction directing Government to 
close an irrigation channel which was opened 
in 1869 and to remove a sluice. A ohannol 
had, by means of a branch, for very many years 
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-2.—Easement— continued. 

-VII.—WATER, right CONCEBNINGt 

— continued. 

supplied the plaintiffs’village with water. The 
water of the channel was diverted into the new 
channel at a point above the point of divergence 
of the branch channel to the plaintiff’s village. 
The relief was prayed for in the Court of First 
Instance on the ground that the supply by the 
channel before the diversion bad never been 
sufficient for the wants of the village and the 
new channel must necessarily cause a still fur¬ 
ther deficiency The Civil Judge found that 
the plaintiffs sustained no loss by the opening 
of the new obaonel and dismissed the suit. On 
appeal, it was contended, 1st, that plaintiff 
had an absolute right to the uninterrupted flow 
of all the water in the old cbaniicl without 
subtraction or diminution by the Government 
or those landowners for whose benefit the 
diversion was made, and that any diminu* 
tion though not causing loss, was an invasion 
of their rights ; 2od, that if they had not 
such absolute right. they had a right 
to a supply of water for the necessary pur¬ 
poses of irrigation and otherwise for their 
village, and that the possibility of loss at some 
future lime, arising from a possible wrongful 
diminution of the water to their detriment 
through the new sluice and channel, entitled 
them to the relief claimed. Held that the 
plaintiffs had not the extensive and exclusive 
right to the water contended for by them, their 
right being limited to the beuefioial enjoyment 
ol the water for irrigation and other necessary 
purposes of their tenancies as heretofore enjoyed; 
that tho Government, as proprietor of tho chan¬ 
nel and water in it, had, subject to tho above 
limited use by the plaintiffs and other villages 
in tho same position as the plaintiffs, a right 
to distribute tho water of the channel for the 
benefit of tho public. Held also that no ground 
existed for granting an injunction, as no right 
of tho plaintiffs, had been invaded, no damage 
had accrued, and no case of prospeotive damage 
had been made out. Kristna AYYAN v. 
VENCATaCHELA MUDALI, 7 M.H.C. 60. (& 
M.H.C. 6, Disc.) [F.. 7 M.H.C. 342 ; Fxpl., 
24 M. 36; R., 16 U. 333. 14 M.L.J, 350, 28 
M. 72 = 15 M.L.J. 32. 28 M. 539=15 M.L.J. 
251, 32 M. 141=19 M.L J. 131 = 5 M.L.T. 149 
= 2 Ind. Oas. 325 ; D., 7 B. 20J.] 

(5)— Suit by ryots against agents of Govern^ 
ment for diininishing supply of water—Legal 
right — Relief. —In a suit by certain ryots under 
tho Government to restrain tho agents of the 
Government and others from so altering a 
Calingula as to diminish the quantity of water 
which tho plaintiffs wore outitled to receive for 
tho irrigation of their lands, where the plaintiffs 
alleged that tho supply of water had been 
materially diminished by reason of the acts ol 
the defendants and the plaintiffs put their claim 
upon tho only ground that they had received 
the water for a long time, held,—Per Bolloivay^ 
J>t that tho plaintiffs had shown no olear legal 
right which could havo been violated by th& 
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-VII,—Water, Right concerning 

— continiLed. 

defendants, and that, if such right were estab¬ 
lished, there was nothing to show that the 
injury was one which could not be compensated 
by damages. Per Innes, J., that the evidence 
did not show any diminution of the supply of 
water below the quantity to which the plaintifis 
were entitled. VENKATA REDDY v. A. 
Lister, 7 M.HX. 342. 

(6) —JSasewewt evidenced by immemorial user 
—Act XV of 1877, s. 26, proof of title under, 
hou) far necessary—Continuing nuisance, saving 
of liyniiaiion under s. 23.—In this suit to compel 
the defendants to remove the obstruction which 
they had placed over their drian, through 
which plaintiff alleged that the rain-waters 
from his buildings used to flow on to the defend¬ 
ants’ land from time immemorial, it was held 
that the plaintiff had, by long user, acquired a 
prescriptive right the enforcement of which was 
not barred by s. 26 or any other section of the 
Limitation Act. S. 26 of the Act, by allowing 
a user of twenty years, if exercised within two 
years of suit, under the conditions prescribed, 
to give, without more, a title, cannot prevent 
the proof of an easement founded on another 
title independently of the Act. The plaintiff in 
this case, having made out a title evidenced by 
immemorial user, was held not to require the 
aid of the said s. 26; and inasmuch as the 
obstruction complained of constituted a conti¬ 
nuing nuisance, as to which the cause of action 
was renewed de die in diem, the plaintiff’s claim 
was not barred by any provision of the Limita¬ 
tion Act, but, on the contrary, was saved by 
the express provisions of s. 23 of the Act. 
PDNJa KUVARJI V. BAI Kuvar. 6 B. 20. 
[J*,, 1 C.W.N, 96; R., 8 0.956 = 10 C.L.R. 
577, 16 B. 692, 28 M. 72 = 15 M.L.J. 32, 2 
Ind. Gas. 410.] 

(7) — Partition wall with drain for passage 
of water—Continuous and necessary easements, 
grant of, by implication—Findings of fact by 
first appellate Court binding on Court of second 
appeal only when supported by reasons—Defend¬ 
ant having stopped the flow of water from the 
plaintiff’s land by a drain in a partition wall 
between their lands, the latter instituted this 
suit praying for an injunction to restrain the 
former from doing so. Held, that the plaint¬ 
iff would be entitled to the easement claimed 
by him if he could show either that it was 
necessary for the enjoyment of his share of the 
property, or that it was apparent and conti¬ 
nuous and necessary for enjoying the share as 
it was enjoyed when the partition took effect. 
Upon a severance of tenements, easement 
used as of necessity, or in their nature 
continuous, will pass by implication of 
law. In the above case, the flndings of the 
lower Appellate Court as to the necessity of the 
easement claimed by the plaintiff were treated 
by the High Court as unsatisfactory and not 
binding upon them because the lower Court 
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had given no reasons for them and a finding 
of fact unsupported by reasons is not binding 
on a Court of second appeal. The decree nf 
the lower Appellate Court was therefore revers¬ 
ed and remanded for re-hearing on the merits 
with reference to the above remarks. PUR- 

shotam Sakharam V. Durgoji Tukaram, 
14 B. 452. [R., P.L.R. 1900, p. 173, 8 C.W. 

N. 425, 5 Bom. L.R 956. ] 

(8) Right to passage of water in defined 
channel^Easement.^V^hete it was established 

that, for a long series of years, the water from 
the plaintiff s land escaped through certain 
passages in the boundary between the plaintiffs 
and the defendant’s lands and in a particular 
direction, held, the defendant was not entitled 
to interfere with the plaintiff’s rights in this 
respect in anv manner. ImamALI v. PorESH 
Mundul, 8 c. 468 = 10 C.L.R. 396. [R., 

1 N.L.R. 182,10 M.L.J. 582 = 29 M. 539 = 1 
M.L.T. 333.] 

{^)—Easement—Artificial channel — Water, 
flow of. A right in a flowing stream running, 
from the lessor’s to and through, the lessee’s 
tenement, which existed as a flowing stream 
prior to the lease, and which was made expressly 
for the purpose of the tenement leased, is an 
apparent and continuous easement and passed 
by implication of law. MORGAN v. KiRBY, 

2 M. 46. [Avpl., L.B.R. 1872—1892, 233, P.L. 
R. 1900, 177, 4 L.B.R, 246; Appr., 14 M.L. 
J. 350.] 

HO)—Right to an artificial watercourse — 
Presumption of title from long continued enjoy¬ 
ment.—Wheie it was found that an artificial 
watercourse was constructed on the defendant’s 
land by the plaintiff’s ancestors a great many 
years ago, possibly fifty or sixty years—certainly 
more than 20 years—before suit, and was en¬ 
joyed ever since with certain advantages to the 
defendants to compensate them for any injury 
or inconvenience, a Court ought to refer such 
a long enjoyment to a legal origin and to pro'* 
sume a grant or an agreement between the 
original owners. Rajrup Kobr v. ABDUD 
HOSSAIN. 6 C.394, P.C.=7 C.L.R. 629 = 7 I. A. 
240-4 Sar. 199. [Appl., 5 M. 226; R., 11 M. 
L.J. 75. 5 M. 253, 31 C. 503 ; F., 5 M.L.T. 
107 • J 

(11)—Right to Che use of water in artificial 

watercourses—Presumption of such ripAf.—The 

right to water flowing to a man’s land through 
an artificial watercourse, constructed on a 
neighbour’s land, must, unlike the natural 
right to that flowing in a natural channel, rest 
on some grant or arrangement, either proved 
or presumed, from or with the owners of the 
lands, from which the water is artificially 
brought, or on some other legal origin. L 
B.R. 1872—1892, 233,11 C.W.N. 85 = 4 C.L.j' 
370; R.. 7 M. 630,180. 652. 14 C.P.L.R. 145,. 
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G Bom. L.R. 291.] Such a right may be pre¬ 
sumed from the time, manner, and circum¬ 
stances ot the enjoyment of the casement. 
RAMESSUU PERS.4DNAKAIN SINGH v. KOON.I 
Bd-.HARI PATTUK, 4 C. b33 = 6 I. A. 33. P.C.= 
3 Sar. 866. [Hel. on, 30 C. 2ttl ] 

(12j —Right of user — Channel—Interruption 
— Ejffeci. —A wrongful interruption of right of 
user of a channel to permit the egress of water 
collecting on plaintifi’s land would not neces¬ 
sarily destroy the right of user, unless such 
interruption has been acquiesced in by the 
plaintiff. ROY LUCHMEE PEUSHAD v. MUS- 
SAMAT FUZEELUTOONISSA BIBEE, 7 W.R. 
367. (Marsh 50G, R.} 

(13) — Easement — Right of passage of water — 
Presumption. —Where the plaintiff has exercis¬ 
ed the right of passage of bis surplus tank 
water over the lanu of the defendant openly and 
uninterruptedly year by year for upwards of 
twenty years, an undoubted presumption arises 
that he has obtained this easemeot as of right. 
POORNO CHUNDEU CHATTER.II v. shuuut 
CHUNDER BHATTACHARJEE, 24 W.R. 228. 

(14) — User--Prejudice to right of user. —Where 
a plaintiff, who bad a right of user in a tank, 
and had it established, sought to compel de¬ 
fendant to close two channels which passed 
through his own land, on the ground that the 
flow of water through these chaonois lessened 
plaintiff’s a supply of water ; but it whs found 
that defendant’s channels had existed for a 
long time, and that plaintiff had never before 
attempted to close them : Held that plaintiff’s 
right of user did not entitle him to got the 
defendant’s channels closed. MOOKTAKAM 
Pattur V. Nemye Patur, 26 W.R. 102. 

{l5)~Easement—SetvUude—Right to /low of 
water .—Where A has a right to discharge the 
surplus rainfall from his land on to the land of 
B, no length of time will give B a right to 
compel A to send the water on, provided that 
A does not interleru with any portion of the 
water which flows from bis land to that of B 
in a natural and deflned channel. The servient 
owner cannot prevent the duminaut owner from 
putting an end to the servitude at any time ho 
may think proper. KHOORSHED IIOSSEIN v. 
TEKNARAIN bINGH,2 C.L.R. 141, [F.. 14 C. 

P.L.R. 145.] 

(16 )—Easement to discharge water—Right of 
servient owner to build on the land without 
disturbing easement.~Au easement to have the 
water carried off over the servient land, does 
not disentitle the servient owner from building 
on his own land, provided that he makes the 
necessary arrangements to receive the water 
from the mori (diain) and roof and to carry it 

away. Bala v. Maharu, 20 B. 788 [R 7 

Bom. L.R. 352, 4 S.L.K. 180.] ’’ 

{17)~Easement~Time and 7?ianner of enjoy¬ 
ing easement,-^la a suit for the reoovery of a 
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right of casement in a drain that had been 
closed up. in which the Moonsiff found that a 
drain had existed which had recently been closed, 
and that there was no other way whereby water 
could escape from plaintiff’s land, and accord¬ 
ingly gave the plaintiff a decree whi-'h was up¬ 
held by the Judge : Held that the real issue to 
bo tried was, whether the plaintiff bad enjoyed 
the easement for the time (20 years) and in the 
manner laid down in the law RamESSUR 
MiSSERv. BROJOBHOOKUN MISSER, 25 W.R. 
271. 

(18) —Riparian proprietors of T^yfiiwiw'x vil¬ 
lage lands, relative rights of, to use of water of 
river ^Extent of lights of Government. —The 
usufructuary interest of riparian proprietors of 
lands being incidout to their possession of the 
adjacent soil, whatever may be the nature of 
their tenancy, it is they, and not tlio Govern¬ 
ment, that are entitled to the enjoyment and 
benefit of the water flowing in the stream. 
Each of such occupants is to use his right so as 
not to materially interfere with the rights of 
the other occupants. So, an action will lie 
where the user, by any of the occupants, of the 
common right to use the water, is found to be 
unreasonable, but the Government cannot have, 
at any time during such ocoupanoy, ihe power 
arbitrarily to curtail or interfere with the right 
of each occupant to tbo enjoyment of the water, 
as it existed at tbo coinmeucomout of his 
occupancy,a right which must have constituted 
a most important consideration in fixing the 
amount of land assessment which each such 
occupant agreed to pay. THE FIRST ASSIST¬ 
ANT Collector op Nasik y. shamji 
DASRATH Patil, 7 B. 209. [R , 10 M. 333 
= 2 M.L.J. 279, 23 B. 506, 28 B. 105 = 6 Bom. 
L.R. 790, 32 M. 141 = 5 M.L T. 149 = 19 M.L. 
J. 131.] 

(19) —Fasenwnfs Act — Natural streams^ 
Surfacewater — Rights of riparian oicncrs. —The 
Indian Easement Act only declared tbo existing 
law in regard to the easement over water. An 
easement may bo acquired in regard to the 
water of the rainfall, though the supply from 
that source may bo only casual and intermit¬ 
tent. Surface water not flowing in a stream 
and not permanently collected in a pool, tank, 
or otherwise, is not a subject of easement by 
prescription. It may, however, bo a subject of 
express grant or contract. It is the natural 
right of every owner of land, to collect and 
dispose of all water on the surface which does 
not pass in a defined channel. Riparian owners 
are entitled to use aud consume tbo water of 
screams flowing by their lands for drinking and 
household purposes, for watering their cattle, 
and even (or irrigating their land, or for pur¬ 
poses of manufacture, provided they exorcise 
their right subject to the conditions, viB.,(i) that 
the use is reasonable ; (ii) that it is required fot 
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their purposes as owners of the land ; and (iii) 
that it does not destroy or render useless or 
materially diminish or aSeot the application of 
the water by riparian owners below the stream 
in the exercise eicher of their natural right or 
right of easement, if any. PerumaIj v. 
RaMASAMI CHETTY, 11 M. 16. [F., 35 P.R. 

95, 3 L.B.R. 23; R., 4 C-L.J. 370=^11 C.W.N. 
857.] 

(20) — Customary easement and customary 
right — Enjoyment — Dominant heritage. —A 
customary right is difierent from a customary 
easement. No fixed period of enjoyment is 
laid down by law as necessary to establish a 
customary right. A customary right to draw 
water from a well situated on private land can 
be acquired by all the residents of a village 
using its water for a long period of time. 
PaLANIANDI TEVAN V. PUTHIRANGONDA 

NadaN, 20 M. 389. 

(21) — Easement — Right to throw hack water 
on anof^er’s land till required for use—Acqui¬ 
sition of right by prescription. —The tank used 
for the irrigation of the plaintifi's village was 
supplied in part by rain water falling on the 
lands of the village occupied by defendants nine 
to seventeen and the bund of the tank used 
formerly to throw back the waters so flowing 
into the tank on to the lands of defendants, 
where it remained till gradually drawn off into 
the area of the tank. Defendants nine to seven¬ 
teen through the agency of the Government, 
relieved themselves of this inconvenience by 
making a work for drawing off the water so 
periodically thrown back upon their land. A 
channel was also constructed for conducting a 
supply of water to the plaintiff’s tank. Plaint¬ 
iffs. however, claimed to have the former 
state of things restored, on the ground that 
they had a prescriptive right to throw back the 
water on to defendant’s lands and to keep it 
there till required for use. Held that there 
was here no object over which a right could bo 
acquired. J. D. ROBINSON, COIiLECTOR OF 

North argot v. ayya Krisnamachari- 

YAR, 7 M.H.C. 37. [F., 27 M. 409 = 14 M.L. 

J. 162; Appr., 11 M. 16; D., 24 M. 202.] 

(22) — Limitation — Prescription — Easement — 
Over-hanging of roof—Right to discharge rain¬ 
water, —Where the roof of one person over¬ 
hangs the land of another for more than thirty 
years, such enjoyment thereof would, if con¬ 
sidered as possession, extinguish the right of 
the other to sue, and if considered as mere ease¬ 
ment, would vest in the former a proprietary 
right to the space occupied by the over 
hanging roof. [F.. 29 M. 511 = 16 M.L.J. 231; 
R., 16 B, 353, 28 B. 428 = 6 Bom.L.R. 356.] 
A right to compel the defendant to receive upon 
the roof of his house rain-water flowing from 
the roof of the plaintiff’s house can be acquired 


Prescription — continued. 

-2.—EasemBtit— continued, 

—--VII.—Water, right concerning 

— continued, 

only by contract or prescription. MOHAN 

Lal JECHAND V. amratlal Bechardas. 3 

B. m. 

(23) Easement — Discharge of water from roof 
in particular direction-imposing new mode of 
discharge. A person who has ancient rights to 
the discharge of water from his roof in a parti¬ 
cular direction has a right to say that this 
state of things should continue. A purchaser 
of the servient tenement has no right, by in¬ 
terfering with this discharge to impose on the 
other party the trouble and expense of procur¬ 
ing some new mode of discharge. The pur¬ 
chaser. although he may exercise bis right of 
ownership either by building or otherwise on 
his own land, must exercise such right in such 
a way that all proper provision may be made to 
prevent any interruption to the water flowing 
from the roof in that direction. BABOO SHEO- 

nath Singh v. Baboo Bishonath Singh, 
2 Agra 391. 

Easement—Prescriptive right to flow of 
water from thatch.—Vfheie there was clear 
evidence in a suit for the removal of a wall, 
that the plaintiff had been allowed by the de¬ 
fendant for a number of years, possibly 15 or 
16 years, to rest the thatch of a hue upon the 
defendant s wall, and on this wall bein'g thrown 
down by a cyclone, the plaintiff re-built the 
wall and erected a thatch roof thereupon ; that 
the thatch roof had subsequently been blown 
down and was not existing at the date of the 
suit: Held, under these circumstances, the 
plaintiff could not have acquired a prescriptive 
right that the water from the thatch in ques¬ 
tion should pass over the defendant’s lauds ; 
and he was not therefore entitled to restrain 
the defendant from building up the wall which 
was necessary for his convenience. LALB 
MONEE DOSSEE V. JOYNaRAIN SHAHA 11 
W.R. 508. 

(25) Easements Act, s. 24— Right accessory 
to an easement. Where a plaintiff has an ease¬ 
ment of having the roof of his house project¬ 
ing on the defendant’s land and discharging 
the water on such land, he has the right of 
going into the defendaub’s land for the pur¬ 
pose of repairing his wall and roof as a right 
accessory to the easement, Hayagreeva v 
SAMI. 15 M. 286. 

{2&)—Vser—Prescription — Construction.— 
Proof of uninterrupted user for 12 years and 
upwards is sufficient to establish a prescriptive 
right to water. The term “ barabar ” in respect 
to user construed to mean ''all along" or 

always ’ certainly for more than 12 years, 

Kartik Chandra Sirkar v, Kartik Chan¬ 
dra Dey, 3 BL.R.A.C. 166 = 11 W.R. 522. 

(11 W.R. 236, Cow. on.) 

See Evidence ACT, 1872, s. li. 5M. 253. 

See License, 4 M.H.C, 98. 
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vrr.— Water, right concerning 


— concluded. 

See Limitation act, 1908, es. 3, 26, 28, 
5 M.253. 

Limitation act. 1903. s. 26, 6 C. 394, 
P.C. = 7 C.L.R. 529 = 7 I.A. 240. 


VIII.—Way, Right of. 


See Right of way. 

(l )—Easements — Modes of acquisition — 
Implied grant—Necessitp — Limitation Act 
(1877). s, 26.—S. 26, Limilatioa Act, is noc 
intended to interfere with the other modes of 
acquiring an easement ; it may be acquired by 
an implied grant, which may arise in one of 
two ways. (1) The use of the path and ghat 
(mentioned in this .suit) might bo absolutely 
necessary lo the enjoyment of the defendant’s 
tenement, in which case there would be an 
easement of necessity. (2) The use of the path 
and ghat, though not absolutely necossiry to 
the enjoyment of the defendant's teonmont, 
might be necessary for its enjoyment in the 
state in which it was at the time of severance \ 
and in this case, if the easement were apparent 
and continuous, there would be a pre.sumption 
that it passed with the defendant’s tenement. 
[R., 14 B. 452, P.L.R. 1900, p. 173 = 49 P R. 
1900; Cons., 16 A. 270 = A.W.N. 1893, 151 ; 
D., 26 0. 311.] The principle of the “ disposi¬ 
tion of the owner of two tenements ” is in conso¬ 
nance with the rule of justice, equity and good 
conscience, which must guide the Court in the 
absence of positive direction by the Legislature. 
Charu SURNOKAR V. Dakouri Ohunder 

ThakoOR. 8 C. 956 = 10 C.L.R. 577. [R 18 

B. 616, 26 C. 516.] 

(2)—Basement—Right of way—Unity of pos¬ 
session and subsequent severance—Right of 
passage—Mode of enjoyment—Nuisance created 
byacisofmany.—^hQ words “appurtenant” 
or belonging” will ordinarily carry only 
actual existing easements, and those will carry 
DO right of way over the land of the grantor 
though, under certain circumstances, oven 
^ese words will have a wider construction. 
Further words, such as “therewith hold or 
used will carry a way formerly enjoyed as an 
easement, but as to which the right has been 
suspended by unity of possession, though not a 
way made by the owner of both properties 
during the unity of possession for his own 
greater convenience in the use of the two 
properties jointly. But. where, during the 
unity of possession, away, which has never 
existed as an easement, is in faot used for the 
convenience of one of the tenements afterwards 
severed, words are largo enough to carry it. 

8 G. 677.] One, who has a right of 
passage over any place, must n-.t, anv more 
than the owner of the soil might, use it in an 
excessive or improper manner, so as to obstruct 
the exercise by the others of their rights. 


-VIIL—Way, Right of— confined, 

\_Affi.rm,, 8 G. 677.] What may not be ap¬ 
preciable and be no nuisance, if done by one, 
may become a serious nuisance, if done by 
many. GnaNDER OOOMAR MOOKERJEB v. 
KOYLASH CHUNDER SETT. 7C. 665. [4^rm.. 
8 C. 677.] 

(3)— Easement—Right of mi/.—This is an 
appeal in the case reported in 7 C. 655, the 
decision in which was practically confirmed. 

Shama Churn Dey v. Chunder Coomar 
MOOKER.tee, 8 C. 677. (7 C. 665, Affirmed.) 

{4:)—User-Act IX of 1871 (Limitation), 
s. 27— Right of way—Obstruction. —Where the 
owner of a dominant tenement, with the in¬ 
tention of preventing the use of a way, creates 
an obstruction of a permanent nature rendering 
such use impossible, the way cannot bo said, 
during the continuance of the obstructio i, to 
have been ‘ openly enjoyed ’ within the aean- 
ing of the section. SHAM CHURN AUDDY v. 
Tariny Churn Banerjee. 1 C. 422=25 W. 
R. 228. 

t^] —Right of way for boats in the rainy season 
Extent of right—Analogy to right of way over 
land—Direction of right.—\ right of passagofor 
boats over another man’s channel is analogous 
to a right of way over another’s road; and the 
dominant owner’s right is limited to a passing 
and re-passing with the convenience to which 
hehas been accustomed. A right of passage for 
boats over another’s water can be validly 
claimed only in a particular direction. DOORQA 
Churn Dhurv, Rally Coomar Sein, 7 C. 
148 = 8 C.L.R. 375. 

{^)~~^asements Act, whether coynpulsorily ap¬ 
plicable in case of suits prior to Act VIII o/ 1891 
—Tenant, lohether can acquire easement against 
landlord.—The passing of Act VXII of 1891 
which extended the operation of the Indian 

Easements Act (V of 1882) to the North-west 

Provinces, cannot, in the absence of express 
words, bo taken as retrospective, or as either 
disturbing existing rights or oroatiog new ones. 
Therefore, till the date of the coming into force 
0 Act VIII of 1891, QuostioDs of oasoments 
were governed by s. 26 of the Indian Liraita- 
tion Act, and there is nothing in Act VIII of 
1891 to compel the application of the provisions 
of thoLasoments Act to a suit oommonoed before 
Act VIII of 1891 came into force. A tenant 

or occupier ofland cannot by user acquire for 

his own benefit by proscription, an easement or 

“djoiniDg land belonging 

4 A 183 PR ram. 

n X, ® ® ‘892. 38. U/ipr.. 1 

=9 OAV.N 856: R 31 
0. 603 = 8 G.W.N, 425; D., 16 A. 181.] 

by otie tenant 

agawst another.—A. tomnt oanoot'acquire as 
ment of w,y, m favour of the land ocoupiod by 
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PrescWp//oo—continued. 

-2.— Easement — continned, 

- vm.— WAY, Right OF~continued. 

Tlim as tenant over other land belonging to his 
landlord; but a tenant is entitled to a way of 
necessity over the adjoining land of his land¬ 
lord. (14 A. 185. R.) [Appr., 29 C. 363=9 G.W. 
N. 856.] It is doubtful whether one tenant 
can acquire a prescriptive right of easement 
against another tenant under the same land¬ 
lord. JEENAB Alii V. ALLABUDDIN, 1 

C.W.N. 151. 

(81— Basement—dccessorp right — Overhang- 
ing trees ^Hight of way for owner of trees for 
picking up fruit — Prescriptive right, —The pres¬ 
criptive right of a person to have the trees 
belonging to him overhanging the land of his 
neighbour, does not carry with it the right to 
go over the land of the latter for gathering the 
fruits on the tree’^. The right to go on the 
land of the neighbour to pick the fruit off the 
branches is perfectly distinct from the prescrip¬ 
tive right to have the branches overhanging 
the land, and cannot be said to “ he a‘'c9ssory” 
to the latter right in the sense o\ being within 
the limits of that right, however useful and 
even necessary it might be to the owner of the 
trees in order to obtain the full enjoyment of 
the profits of the brinches so ovjrhanging. 

Natk Parsotam GH\L\ V. gandrap Pate- 
LAL GOKULDAS. 17 B. 745. 

(9) — Right of passage over water’-Prescrip¬ 
tion, — A ,right by prescription to pass and 
re-pai8 in boats, during the rainy season, over 
certain lands belonging to T, may be acquired 
by R. although thegeneril public may have 
no such right of passage over the water andthe 
channel “does not lead to R’s house, and is 
injurious to a tank belonging to T. R\M- 
SOONDER BURRAIi V, WOOMAKANT CHUC- 
KERBUTTT, 1 W.R. 217. 

(10) —Dispiiie as to right of way ^Magistrate’s 
order with consent of party—Adverse suit by 
consenting party. —Where a Magistrate before 
whom there was a dispute concerning a right 
of way, which he was competent to inquire 
into, repaired to the spot and with the express 
consent of one of the parties altered the path 
then existing to one which would be more 
convenient to the public generally, held that 
the party who gav-> the consent was, by reason 
of the consent, precluded f'-om bringing an 
adverse action. MUDDUN GOPAL MOOKER- 
JEE V. NILMONEE BANERJEE, 11 W. R. 

304. 

(11) — Crim. Pro. Code, Ch. XX, application 
of, to public thoroughfares, and not to private 
roads—Owner of land suffering neighbour’s cows 
to pasture — Easement, if created. —S- 311 of the 
Grim Pro. Gode. and the other sections of 
Gh. XX of the Code refer to public thoroughfares, 
and cannot apply to private roads over which a 
light of way may have been established. It 
cannot be contended that, because an owner of 
a patch of waste land between a village and the 
public road allows his neighbour’s cows to stray 
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-2.—Easemeiit~conc2uded. 

- Viri.— WAY, Right OF~concluded. 

over it on their way to pasture, he thereby 
creates over such land a right of easement 
having the practical effect of depriving it of all 
value by rendering its cultivation impossible, 

GooROo Churn Goon v. Gunga Gobind 
Chatterjee, 8 W.R. 268. 

(12)— Ss. 23, 26, Limitation Act, 1877— 
Infringement of a right of way — Continuing 
cause of ucfio>z.—The infringement of a right 
of way is a continuous wrong giving rise to a 
cause of action de die in diem, notwithstanding 
the fact of the plaintiff’s claiming a right of 
way under a. 26 of the Limitation Act and his 
basing his right on a previous decree giving him 
a title to the right of way. SrrematI 

Sooj.an Bibi V. Shamed ali, 1 C.W.N. 96 
(6 B. 20. F.) 

(^^J night of way—Twenty years' user to 
support servitude—Continuance of user after-’ 
Calcutta Municipal Act IBeng. Act XV of 1876) 

Extent of user. In the matter of an ease¬ 
ment, viz., a right of way. claimed by the 
plaintiffs over the defendant’s passage for the 
purpose of having their latrine cleaned several 
times annually by mehters or scavengers and 
proved to the satisfaction of the Courts below 
by a user of the right for upwards of twenty 
years before suit, the proper construction of 
the plaintiffs’ right was held to be identical 
with a reasonable and convenient user for 
the above purpose, that is, a user of the 
passage as often as was necessary for cleansing 
the privies. There was no agreement speci¬ 
fying times or occasions of access to militate 
against this construction of the plaintiffs’ 
right. When, therefore, in obedience to the 
rules framed by the Calcutta Municipality 
under Act IV of 1876, the plaintiffs were oblig. 
ed to arrange for the daily cleaning of their 
privies and. in consequence, found it; necessary 
to use the defendant’s passage more frequently 
than before, i.e., every morning daily, held that 
the above u>er was neither a discontinuance by 
the plaintiffs of their tiser nor an aggravation 
of the servitude and that, the puroose for 
which the right was claimed being identical 
with the original purpose, the user proved 
prior to the passing of the Act entitled the 
plaintiffs to the more fr#»quent exercise of their 
right over the passage, when inclination, ous- 
tora or a cViange in the law comoelled them to 
do so. JADULAL MULLICK V GOPALCHANDRA 
Mukerji, 13 C. 136 = 13 I. A. 77=4 Sar. 713. 

(9 0. 778. Affirmed.) 

See Ferry, 6 C. 608 = 7 C.L.R. 504. 

-3.—Miscellaneous. 

(1^ Fi/neraf rites—Right to share in funeral 
fees. —'^o Hindu or Mahoraedan can claim in a 
Civil Court the right to officiate at any religious 
or funeral rites in respect of any member of his 
faith ; nor can he claim to share in the offerings 
or fees collected by others. Ghunia v. Boota 
94 P.R. 1867. . ’ 
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Prescr/p//o/i—continued. 

-3 —Miscellaneoas—continued, 

(•^j— User^Right to injure another—Pres¬ 
criptive right, —No prescriptive right to injure 
another can be acquired (as for instance, a 
rigbc DO throw the burnt earth, of which cruci¬ 
bles are made, in a neighbour’s tank) however 
long such right may have been exercised. 
SreEDHUR DEY V. ADOYTO KURMOKAR, 

20 W R. 237. IR., 2 Ind. Gas. 230 = 5 N.L. 

R. 6:<i.J 

(3'— Limitation — Prescription, acquisition of 
right by^Practice —Basis of claim —inconsis- 
tency — Election. —According to the new Limi¬ 
tation Act. 1871, which came into operation on 
the let of July, 1871, peaceable and open en¬ 
joyment by the person claiming the right, 
without interruption, and for twenty years, 
must be proved in order to acquire a right by 
prescription. [Diss., 4 O.L.J. 437, P.B. =34 
C. 51 = 11 C.W.N. 21 = 1 M.L.T. 364; D., 4 G. 
L.J. 367.j Where a pUiotifi, coming into 
Court with a vague double case, is called upon 
by the Court to elect which oranch of his case 
he will proceed with, the election must be dis¬ 
tinct and clear, and such as will bind the party 
electing, and will show accurately on the face 
of the record the claim (if any) which is aban¬ 
doned. Rajah Buoy Keshub Roy v. 
OBHOY Churn Ghose, 16 W.R. 198. [R.. 4 

C.L.J. 437 = 34 C. 51 = 11 C.W.N. 21 = 1 M.L. 
T. 364 ; D., 4 C.L.J, 367.] 

(i)—Suit to close a road—Possessory suit — 
Pleas—Suit for establishment of two rights — 
Proof of one right—Declaratory decree for other 
right a/so.-—Too plaintiH alleged that the 
defendant bad built a bridgo over tue bcol, and 
opened a road through his land, and sought to 
recover possession ot the land, and to close the 
road. The dulendant alleged first that the 
land, where the road was, was his ; And secondly 
that there was a road there and that it was 
an ancient wide road for tbe public for the pas¬ 
sage of men and carriages. Held that it was 
enough if the defendant proved one or other of 
his defences. Where a plaintiQ asks for the 
establishment of two rights, and it appears that 
ho is only entitled to one of thorn, the other 
must in some way bo relinquished ot abandon¬ 
ed. It is not suflicieut to insert in the decree 
a declaration which would bar the plaintiff’s 
right to that which he has failed to establish, 
and to give him a decree for that which ho has 
established. DHUN1»UT SINGH BahADOOR 
Y. Narain Pershad Singh, 20 W.R. 94. 

[R.,4C.L.J. 437 = 1 M.L.T. 364 = 11 C.W.N, 
21 = 34 G. 51.] 

Claim under, not iaooosistont with relief on 
ground of proprietary right—See ALTERNATIVE 
Claims, 4 C.L.J, 3G7. 

See Lease—Construction of Case lo 
B.H.C. 216. 

Right to prescribe for title to a space occupied 
by a building — Projection of building—See 

Limitation—General, 16 M.L.J. 2Si = 29 

M. 511. 


Prescr/pf/on—continued. ’ 

-3.—Miscellaneous —concltided. 

Acquisition of a title by—to a place used as a 
burial ground for a long time— See MAHO*' 
MEDAN Law—WAKF, A.W.N. 1906, 169 = 3 A. 
L.J. 546. 

Whether a right for the discontinuance of a 
procession of an idol can be acquired by—See 
RELIGIOUS Endowment, 16 M.L.J. 150. 

Presents. 

Suit for damages for withholding customary 
presents to member of caste.—See RIGHT OF 

Suit—Caste questions, Suits concern* 

ING, 10 B. 661. 

Presidency Banks Act. 

See ACT XI of 1376. 

Presidency High Courts Act. 

See ACT XX OF 1862. 

Presidency Jails Act- 

See ACT XII OF 1867. 

Presldenoy Magistrates Court-fees Act. 

See ACT IV OP 1877. 

Presidency Small Courts Acts. 

See Revision — Small Cause Court" 
Cases. 

See Small Cause Courts, Mofussil, 
Jurisdiction of. 

See Small Cause Courts, Presidency 
Towns, Jurisdiction op. 

Presidency Small Cause Courts Act (IX of 

1850). 

[Ref., act XV of 1832.] 

(It—See Costs—Special Oases, l Ind. 
Jur. N.S. 95. 

(2) —S. 25—See COSTS—SPECIAL OASES, 1 
B.L.R.O.C. 66. 

(3) —IX of 1850. ss. 26. 41-CalcM«a 
Small Cause Court, rule of practice of —Service 
of su7»mous.—Tho meaiiing'of s. 26, Aot IX of 
1859, is that the timo batwoon the sorvioo of 
summons and the day on whioh the Court is 
holdon on which tho oauso is to bo triod, shall 
in all cases be lixod by tho rules for regulating 
tho pr.iotico of tho Court. Tho only timo fixed 
by Ivulo 3 is two clear days. The words “ un¬ 
less tho Court shall otherwise ordei" do not fix 
any oihor timo, but give tho power in any case 
to disregard the rule aud tho Aot, and to have 
tho summons soevod at any timo before the 
trial, b. 41 docs not authorise this. Tho rules 
for regulating tho pr.'\oti::o and proeoediugs of 
tho Court, cannot override tho provisions of tho 
Act. and dispouso with fixing a time for service 
whon the Act has expressly required that it 
should be done. Bhaiuabdan RamOHAND 

V. Bassantl.\LBhaqat, 9 B.L.R. 286. 
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*^““86 Courts Act (IX of 
1850)— concluded, 

S. 41 —See No. 3, supra. 

Ind.'7ur. Ol^el WRIT OF. 1 

chattels^' under 
fft^n ^T!: ^^ofussil Act IX of 

if ?!' g^ods and chattels’ in s. 53 

die Q not include fixtures (lOB.L.R. 

and a eteam-engine and boiler are fixtures, and 

not goods and chattels” within the meaning 

® seized in 

execution of a Small Cause Court decree. The 

ifierence in English Law between trade 

ox ures and other fixtures cannot be imported 

execution. The question 
whether fixtures are removable by a tenant 

as against his landlord has nothing to do with 

the question whether they are seizable in exe- 

RpTwnA^Tfr chattels. MILLER v. 

Brindabun. i C. 946 = 4 C L.R. 460 = 4 Ind 
Jur. 240. (14 B.L.R. 201 . R.) 

Coitrf of 

bvtall Causes.— A Small Cause Court (Madras) 

under ss. 91. 98 of Act IX 

1350 to try questions of doubtful title bona 

persons in possession. 
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(8)-S. 98—5ee No. 7, supra. 

Conpta Act (XXYI 

[Rep., act XV of 1882.] 

deo7.|= ^^ecution of decree-joint 
decrees, Execution op, 22 W.B. 354. 

a ^elerence (o.—When 

sS r!nc ^ 8i“e'8 of the 

* “8'’ ‘>*8 been 

Aa xxl?’ /‘18 Court is bound, under s 7, 

opiniS^I/t°h ‘^8 case for the 

sd Court, if requested to do 

do not Inf" *^8 8uit. though the Judges 

Madhar doubt or differ in opinion. 

Narain Si™5^B 

g^(3)-S. 7-See Certiorari, Whit of. Cor. 

Hydilqy VI®? Costs-Special Cases, 2 

Tb 40?. ’ ^ B.L.R.O.C. 27, 1 B,L.R.O.C. 66, 
^*^**1882)'^ C““8ts Act (XY of 

OP : act VII 

lop Iftqr A amended act 

Apfp At ’ amended Act VII of 1892 S 12 • 
Act IV op amended 

SEP., ACT vV^lloS ] ™ 

C. VIII—3 


Presidency Small CauseiCaaFtsrAct fXV nf 

l882)-confmMed. of 

(1)—Power of High Court to restrain suit in 

Presidency Small Cause Court-See Civ Pro 
Code. 1882 . ss. 20 . 2 U, 9 C.W.N. 748 

. (?)--^.^awdon?neM^ of excess—Extension n/ 
jMnsdicfion of Small Cause Court.—The aban^ 

of Z P ’ ^ jurisdiction 

ed toVs''? 0oS'7f“"" "8s liVt 

-.■7 • ®^cess over that sum in 

a suit for damages, will not. after the introauo 

tion of the Act of 1882 and a conseqiVt rise 

in the pecuniary jurisdiction, preclude h m 
from claiming such excess, if he Ld elected^ 

thfluU-Co'Jrt \uZtg v V 

99. Madras High Court Ruh»^ — wu 

plaintiff wb j had to apply to Court under 
r. 98 of the Madras High Couri Rnirar,# 

'r.;S£' 

'S!S;sssr:£:':%T\‘s£°S‘ 

mad V. SAMPATHU. 8 M L T 362-ri„^‘ 

Cas. 160. A. dd2-8 Ind. 

(4) -InjuTKtion against person proceedinn 

of High Court to issue.—Tht^ pr.rri, ^ 

Judicature at Bombay has the n,^ 
an injunction against a person fr^' 
ing in the Presidency Small Cai)<;fiC! 

Bombay with a suit referdng tn Z ! 
ter to which the suit in the High CourTrZ^*' 

S3 ?-o 

The High Court, on its Or“g Wide ’°”-T 
in the course of a suit pendfng hef/fr ’ 

to restrain a party to it from 
suit, which he has already instituteT 
Presidency Small Causes Court but ® 
remove the latter suit into th^ Tx\rr^ n ^ 

try the same under V 13 7T®th^7‘ff 
PateuD. 1865. jAIRAMDAq v Letters 

Bom. L.R. 201=27 B 357 ' ^AMENLAd, 

BombafHrgh^CouriVaV'^’^* Cdwri.-The 

itself a suit pending in *^t’hfi"R*° 

Causes Court. Maga^ntat^ t 7 Small 

V. BOMBAYCO. LTVVBW."/^f|"^°^« 

Decrees, s’b.^i. ^®® Bight of suit— 
new Ci^l)~mg££££ .'^8*, 1882 (=s. 115, 

orders passed without ii to revise 

regard to s, 6, PrTsy f8'’“"; 'Having 
High Court has iurisdiefi Courts Act, the 
s. 622, Civ. Pro. Co^e isr ‘®a®®^'®®' "“88r 
said to have bee^tad^VC^" 
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Presidency Small Cause Courts Act (XY of 
1882) — continued. 

in the Presidency Small Cause Court. HALA* 
DHAB jMACTI V. CHOYTONNA MAITI, 30 C. 

588 = 7 C.W.N. 547. 

(9) — Ss. 6, 18, els. (a) a^id (c), 33 —24 and 

25, Vict. Cop. 104, s. 15—Civ. Pro. Code, s. 652 
— High Court — Power to make rule ro leave to 
sue defendant out of jurisdiction. —The High 
Court had no power to declare under s. 33 of 
the Presidency Small Cause Courts Act, XV of 
1882, that the granting of leave to sue a defend¬ 
ant out of the jurisdiction under s. 18, cla. (a) 
and (c) of the Act. was a non-judicial or quasi- 
judicial act within the meaning of that section. 
RaJAM CHETTI V. SESHAYYA. 18 M 236. F.B. 
= 5M.L.J. 114. [P.. 34 C. 619 = 11 C.W.N. 

649 = 5 C L J. 405 = 2 M.L.T. 406 ; R., 19 M. 
90, 11 C.W.N. 663 j 

(10) —Ss.O. 23. 37 —See CLAIMS TO PRO¬ 
PERTY ATTACHED, 18 C. 296. 

(11) — Ss. 9. 38— Practice-Full Court-Appeal 
from the decision of a single Judge—Powers of 
full Court to interfere on questions of fact .— 
There exists a long and inveterate practice, in 
the Court of Small Causes at Bombay, under 
which the full Court consists of two Judges, the 
Chief Judge or in his absence, the senior Judge 
presiding ; and the Judge against whose decree 
any application is made, is the second member, 
if he is present in Court, and if be is absent 
any other Judge takes his place, and the Court 
thus constituted proceeds to hear and dispose of 
the application preferred against the decision of 
an individual Judge of the same Court. This 
practice is not ultra vires and void, although 
there are no rules framed respecting it under 
s. 9 of the Presidency Small Causes Courts Aot, 
1882. The power to alter, iet aside, or tovorse 
the decree or order, contemplated bv s. 38 of the 
Presidency Small Causes Court, IH82, includes 
the power to pass a decree in favour of the party 
in whose favour the application is granted. 
The practice in the Court of Small Causes at 
Bombay, of reviewing evidence in cases in which 
the notes of evidence are sufheient to enable the 
full Court to undertake that review and of 
setting aside a wrongful dismissal of the suit, 
where the decision is manifestly against the 
weight of the evidence, is not contriry lo law. 
Behram V. ARDESHIR, 5 Bom. L.R 555 = 27 
B. 563. 

(12) — S. 18— Jurisdiction — Army Act (44 
and ^5 Vic. C. 58), s. 151. —S. 151 of the 
Army Act docs not, either expressly or inferon- 
tially, affect the jurisdiction given to Small 
Cause Courts bv Act XV of 1882. The dis¬ 
cretion of the Small Cause Courts in giving 
leave to sue under s, 18 of Act XV of 1882 is 
one that ought to bo only very cautiously 
exercised in such cases. WALLIS v, TAYLOR, 
13 C. 37. [Appl., 18 C. 144; Bxpl, 14 o\ 
526.] 

(13) —S. 18—Civ. Pro. Code, 1908, 
B. 20, 3 Bom. L.R. 82 = 25 B. 529. 


Presidency Small Cause Courts Act (XV of 

1882)'~con^inued. 

(14) —S. 18 —See LEAVE TO SUE, 14 C. 526. 

(15) -S. 18 (1)—S. 7, St. 61, Vic. C. 4 (1888), 
ameitding sub-s. 1, s 151 of the Army Act^ 1881 
(44 and 45, Vic. C. bH)—Effect—Grant of leave 
to sue a military officer.-■ Sabs. 1 of s. 151 (44 
and 45, Vio. C. 58) has since been amended by 
an Act of 1888 (51 Vio- C. 4). s. 7. as follows: 

—In Bub-9. 1 of 8. 151 of the Army Aot, 1881, 
the words ‘ where the persons so subject are 
resident within the local jurisdiction,’ shall be 
substituted for the words ‘ ivithin the junsdic 
tion.* The words in the amending section 
must be meant to restrict the words ‘ within 
the jurisdiction, etc./ to persons resident with¬ 
in it, so as to meet and exclude the case of 
persona casually within the jurisdiction for a 
short time anl not actually ret<idi*nt within it, 
and are [limited to that purpose, aod therefore 
do not affect the powers conferred by s. 18 of 
the Presidency Small Cause Courts Act (18821. 
[Not F., P.R. 1893. F.B.] When cause 
of action has arisen within the jurisdiction of 
a Presidenev Small Cause Court but the de- 
fendant, a military officer, resides out of such 
jurisdiction, the Court can grant leave under 
8. 18 (1) of the Presidency Small Cause Courts 
Act. Wallis & Co. v. Bailey, 18 C. 372. 

(16) —S 18, Expl 1 —Sei-oJ not agreed by 
defendant —S. Ill, Civ, Pro. Code, Act XIV of 
1862.—If the plaintiff’.-, original claim is beyond 
pecuniary jurisdiction of a Presidency Small 
Cause Court, but he reduces it to an amount 
below such limit by set off of an amount due 
to him under an entirely different transaction, 
and the defendant did not. before, or at the 
time of the trial of the suit, agree to its being 
set-off against the plaintiff’s claim, held, by 
Maepherson and Trevelyan, JJ., (Petheram, 
C.J,, disse?tfi«nfe). that the suit will be liable 
to dismissal. N.B. —English oases relai mg to 
the present case considered. RAMDEO v, 
POKHIRAM. 21 C. 419. 

(16-a)—S. 18, Expl. \~See SET-OFF. 20 0. 
527. 

(17) —8. 18 - See No. 9, supra. 

(17-a) —Ss. 18, 22 — iidti HIGH COURT, 
JURISDICTION OF—Bombay, ii Bum. L.R. 
273 = 31 B. 13 = 3 Ind. Gas. 837. 

(18) —S. 19, els. {f,g,h) — Arrra'^s of mainte¬ 
nance out of hypothecated properly for — 

t/urisdiefion.—A suit to recover arrreas of main¬ 
tenance duo uudor a covenant iu a mortgage- 
deed, by which the dofoudani agreed to pay a 
certain amount out of the income of tho hy¬ 
pothecated property, does not fall under cl. (f), 
(y), or {h) o! s. 19 of the Presidency Small Cause 
Courts Act, Krishna Doss Pakamakand.v 
Doss V. Frederic William Emery, 2 M. 
W.N. 1911, 341=10 M L T. 331 = 12 luU. Cas. 
426. (28 M 394. R.) 

(19) — S. 19, cl, (y) —“Suif /ordrfrrminaaou of 
any right to or interest in immoveable property 
meaning of — Question of title incidentally raised 
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loBZ;— continued, 

in suit lor rent~Jurisdiciion not affecUd- 
Determination of jurisdiction—Bone fide con 

XTot-iztr o/<x 

S to<^ Cl,(3)nfs i9of ihe Ptesidencv Smil 
of jur?/dfo“:a 

purpo.6°o£ 1;^ " expressly brought for the 

K a decree determining a 

ight or interest in immoveable property and 
not suits for money or moveabk property m 

per'tf maVr'“’“ °!, fi-movea'bie 

perDy may bi raised by the defendant Tf jo 

ifi“a“ndTot1b‘'® the plaint- 

^n\Tit f ^ defence, that is 

thR^p determine whether or not 

w^oun'be ohv ^^’i' jorisdiction. It 

the n'L "bviously wrong to hold that it is 
the power of a defendant to oust the Court of 

thi mere “ !' otherwise have, by 

the Te Nor does 

dtestirn“ of ^ defence affect the 

question of jurisdiction. For sucq a olea 

whether made bona fide or not, would have to 

be enquired into; and the Court of Small 

Oauses has the power to enquire into it and 

eterrnine it for the purpose of the suit which 

fued in'^Tho"'p'’" ‘a 

Bimha ^ Presidency Small tiauses Court, 

daZ rl\ ° deieodant fneen- 

<lan rent m respect of certain lands The 

P dfort'her'T'^®-'’ been 

was barred h f 1846; that the claim 

was barred by limitation, and that the plaintiff 

?har 1 ^ ‘be lands in question HM 

detom '"volved the 

niza^l^T ai® P^P^'by' ‘he suit was oog- 

? TTT % 7 “'b Small Causes. bI- 

ttY/^ Raghunath V. Kuvarji Edulji 

w.» a k 6 B°“ 

annuiZ^' ^0 enforce arrears of 

ir«sf.-Asuitio 

t oll executors have Hssenred, 

Conrt^'lf^H Presidency SmaJl Causes , 

Praoi!iL s. 19 \k) of the ‘ 

DostraY^\t^“^ ^ Courts Act, 1882. , 

OSIBAI MarKAR V. COOVERBAI MARKER, . 

10 Bom. L.R. 758-32 B. 573. * 

“ ^^®3,ch of promise of < 
brid^ Contract between parent of intended ? 
of sLn M bridegroom-jurisdiction ^ 

1892 f 3 Tm 652.“^'' ] 

—< 5 w of Suit-Jurisdiction t 

Courts-High Court-Costs.^ p 
ihe mere fact that the plaintiffs have claimed c, 

Small Causes Court's h 
J nsdiction IS not enough to take the case out C 

LaB 20 of the Presidency tl 

reS.Yfu®®" 1882, where the ]\; 

result of the suit shows that the true amount ei 

tL n.?^ si^bjecb-matter was not above it 

^he Court's limit. SHRIDhan v. Gordhan- I 

JJAS, 3 Bom. L.R. 893‘=26 B. 235. li 
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f895^ P^e1y!’s®G Co^uVts^^ 

?,rd TA ere- - 

provision that it should bfretrospeotoe j i ."r" 
operation. When at the time fsnit fn 
amount under Rs. 2,000 but over Rs 1000 
Was instituted iu the High Court thf a 
rng Act I of 1895 (Presy.l C ^urt had'“‘'' 
been passed, the alteration of Presy 

ivr 

reason of the difficultv nnLif^ ^ 
portanoe of the cafe nr ^ 

i=cisrr i±^“rB/F“ 

mail a riff v s j 18- 

W.N. 188 . Leslie, 21 c, 399 = 1 C. 

2i'b.V2®' COSTS-SPECIAL CASES, 


(25) -S. 22—Sec No. IV-n, suma. 

(26) —S. 23-See No. 10, supra. 

mearling^execution, ’’ 
execution of the decree ” in t 2 ^ 07 : 7 ' 

that, as between the judgment d.7 ^ 

judgment-creditor, proper^tv of thi^ ‘be 

of execution, be deemed ^0 be LveL"le'”"'Th “r 

SeCou7sho°nl“d::r^'"‘^ ‘be Smaff 
ings. with quast^efof tiCe^ord^ef" 

s airsKy s “j'-."*' 

Si 0 . a# S"r 

Of Presidency Smali%ausTcouH^^if^^^ 

pecuniarily competent—Civ Pm 

of 1908J, 5 . 2i~Transfer -V^^' 

Presidency Small Gauso Pr. of the 

to which a decree may bo '^bo Court 

the Civil Court compXn^TH 

the provisions of the Civ^Pro d 

proceedings which are whjiou. ®^ 

cannot be transferred to jurisdiction 

have jurisdiction '^bich would 

Calcutta SmalPCause'Conrf tbe 

the pecuniary limit of tliA value 

exeoutmn : fleld.^'^thatThe Mn::fff T, 
jurisdiction to executA th bad no 

SUNDAE SAHaTTn.TD®HAM. 

1* C.W.N. 662=6 lodS "■ 
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Presidency Small Cause Courts Act (XY of 
1882)— continued. 

(29) —S. 33—See NO. 9. supra. 

(29-n)— Ss. 3C. 38 and Rule 223—Garnishee 

proceedings— Ex parte order—Re-hearing-See 

Garnishee PiiocEEDiNOS, 9 Ind. Gas. 85b- 
2i M L.J. 625. 

(301-S. 37. Act XV of 1882 (Presidency 
Svmll Cause Courts Act)—S. 622, Civ. Pro. 
Code lb 82 —Second new iriaZ.—It is c(^pe* 
tent for a Judge of the Presidency Small Cause 
Court to hear more than one application for a 
new trial in the same ca?e. (the decree or order 
in s. 37, Act XV of 1882, meaning not neces* 
sarily the original “ decree or order” but the 
decree or order existing or subsisting in the 
suit.”) It was not the intention of the 
Legislature, in using the words of s. 37, Act 
XV of 1882, to prohibit such practice, io 
allow such new trials after previous new trials, 
would be in accordance with the practice of 

the Courts in England. SURRUT 
DASSEE V. RADHA MOHUN ROY, 22 C. 784. 
aO B.L.R 355. F-) [D.. 3 C.L.J. 199, 4 C. 

L.J, 46 = 10 C.W.N. 14.J 

( 31 )— S' 97, powers of Full Bench under, 
7 v}iether altered by s. 13 of Amending Act (I of 
lQQ5),_Tlio pov-’crs of the Full Bench of the 
Presidency Small Cause Court, to revise a 
decree of a single Judge or order a new 
trial under s. 37 of Act XV of 1882, have 
not been altered by the amendment of the 
Act by s. 13 of Act I of 1895. The 
alteration in the title of the chapter into now 
trials and appi^als ” cannot be considered as 
sufficient to allow appeals to the Full Bench, 
notwithstanding the express words of s. 37. 
Further, the introduction of the words “where 
a suit has been contested ” in the present 
B. 38, has the effect not of extending the powers 
of revision previously possessed by the Eull 
Bench, but, on the other hand, of limiting 
them to contested cases. SRINIVASA CHARLU 
V. BALAJI RAU, 21 M. 232. (P., 23 B. 414, 
27 B. 5G3, 31 M. 490=13 M.L.J. 480= 4 
M.L.T. 283.] 

(32) —S. 37—Sfc CiV. Pro. CODE, 1908, 
O. IX. r. 13, O. XVII, r. 2, 21C. 296. 

(33) —S. 37—See LIMITATION ACT. 1908, 
art. 164, 17 B. 507. 

(34) —S. 37—Sec No. 10. supra. 

(34-a)—Ss. 37, 38, 60—Judges differing on a 
point of law—Procedure. —Where in an appli¬ 
cation to the Full Bench under s. 37 of Act 
XV of 1832 for a new trial, the Judges differ 
on a point of law, the proper procedure is as in¬ 
dicated in s. 60, to state a case for the opinion of 
the High Court and to reserve judgment or 
give judgment contingent on such opinion, 
and not to enter into the morits of the case and 
to dispose of it. Such a disposal is in effect a 
new trial, though an order for ro-trial is not 
expressly made. SeshamMAD v. MuniSAMI 
MUDALI, 20 M. 358 = 7 M.L.J, 140.fE., 31 M. 
400=1 M.L.T. 283 = 18 M.L.J. 480.] 


Presidency Small Cause Courts Act (XY of 
1882) —continued. 

^ 35 )_ s. 38— Application to Full Bench of 

Small Cause Court—Revision petition to High 
Court direct from a decision of a Presidency 
Small Cause Court Judge whether lies—Cw» 
Pro. Code {Act V of 1908). s. 115 .—The High 
Court will not, except in very special cases, 
interfere in revision, with the decision of a 
Judge of the Presidency Small Cause Court, 
unless the party aggrieved had first applied to 
the Full Court of the Presidency Small Causes 
under s. 38 of the Presidency Small Cause 
Courts Act, 1882. SEETHAPATHY NAIDU V. 
LAKSHUANA CHETTY, 10 Ind. Cas. 551. 

( 36 ) _S. 3S—No question of law—Whether 
new trial may be ordered on guestion of fact— 
Scope of s. 38. — S. 38, Presidency Small 
Cause Courts Act, gives the Court power, 
inter alia, to order a now trial to be held. 
There is no limitation in s. 38 that such power 
can be exercised only if a question of law arises. 

A new trial may be oruored where the judgment 
IS manifestly against the weight of evidence. 
JOH.AN SMIDT V. RAMPHAS4D. 38 C. 423=12 
Ind. Caa. It. (24 C. 455, R.) 

(37) — S. BS—Suit — Proceeding—Poiver of the 
Small Cause Court the Presidejicy toivn to 
order new trial. —The Presidency Small Cause 
Court cannot take action under s. 38 of the 
Presidency Small Causes Courts Act, 1882, in 
reference to an order passed in a proceeding 

! under Chapter VII of the Act. RAMKRISHNA v. 

Haji DAWOOD, 9 Bom. L.R. 208 = 31 B. 269. 

(38) — S. 38 — Chap. VII — Civ Pro. 
Code {Act XIV of 1882), ss. 108. 647—Ex 
parte order—Power of the Small Cause Court 
to set aside the ord*^r. —The Court of Small 
Causes at Bombay bas inherent power to deal 
with an application to sot aside an order made 
ex parte and lo set it aside upon a proper causo 
being substantiated. TVER BEG v. ALIill^HAI, 

8Bom. L.R. 803=31 B. 45. 

(39) —6'. BS—Sinall Causes Court—Ordering 
anew trial — Jurisdiction — Civ, Pro. Code {Act 
XIV of 1882), s. 622—Cowrf—/ieuision. 
—The jurisdiction exercised by a Presidency 
Small Causes Court under s. 38 of the Presi¬ 
dency Small Causes Court Act, 1882, is in no 
way limitid like the jurisdiction exercised by 
the High Court under s. 622 of the Civ. Pro. 
Code, 1882 S. 38 is in the widest possible 
terms. BAPU.il v. DASTUU, 8 Bom. L.R. 678. 

(40) —S. BS—New trial —Cm. Pro. Code, 
$. 108— Re-hearing of suit decreed ox parte.— 
Rules made by the High Court — Rule 70.— 
When a suit has been dooreod ex parte and an 
application under s. 108 of the Civ. Pro, Code, 
for sotting aside such decree dismissed, an 
application cannot be made under s. 88 of tho 
Presidency Smill Causo Courts Act for a new 
trial. 8. 38 only applies “ where the case has 
been contested.” Where there was no contest, 
there was no *' trial” and consequently there 
cannot bo a '* now trial.” In an application, 
umlcr s. 38, for a new trial of tho matters atis- 
ii.g under s. 108, Civ. Pro. Code, and Rule 70 
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Presidency Small Cause Courts Act /XY of 
1882)— continued, 

of the High Court’s Rules, the Small Cause 
Court has no jurisdiction to go into the merits 
of the case. ANanta Cooaiari D\SSI v 

Eadharani Dassi, 3 G L.J. 199. {22 0 ISl’ 

10 B.L.R. 355, D.) ^ o , 

CODE, 1908, 

(42) —3. 38—AppIicatioQ to High Court for 
re^hearmg-5ee High COURT. JURISDICTION 

OP—Bombay, 12 b. 579 . 

(43) -S, 38—See Nos. 11 , 29 and 34-a 
supra. 

38. 69~* Miscarriage of justice ''' 

^ Where a ease was gone into and thoroughly 
m the Presidency Small Cause Court, aod the 
Judge of the Small Cause Court was willing to 
state a case for the opinion of the High Court 
under s. 69 of the Presidency Small Cause 

, plaintifE^ desired it. but the 

plaintiffs, by their pleader, expressly declined 
this, and then applied to the High Court under 

^ re-hearing on the ground 
that the Judge of the Small Cause Court was 

^ I * L 1 view he took of the law as 

applicable to the facts of the case, held that 
there was no “miscarriage or failure of justice” 
withm the meaning of s. 38 of the Act, and 
that therefore the application ought to be 
refused. It is difficult to see how there can 
be said to be a “ miscarriage or failure of 
justice, when a party, instead of taking the 
opinion of the High Court, as he has the means 
ot doing, voluntarily elects to have the law 
appliCi^le to the case decided by the Small 
Cause Court. A mistake in law and a miscar¬ 
riage or failure of justice are not convertible 
terms. VOSSONJI TRICUMJI AND CO. v. The 

SOUTHERN MABATHA RAILWAY COMPANY 

17 B. 14. ’ 

38, 71— Application for re-hearing 
or suit dismissed by Small Cause Court -Presi- 
o^ncy Small Cause Courts Act { 1882 ) -Court-tee 
ooepxid in full—Supply of deficient Court-fee 
wallowed after expiry of prescribed period .— 
■l^ight days are by s. 38. Act XV of 1832. allow- 
ou, within which an application for the re-hear- 
^ dismissed by a Small Cause Court 
oould bd made; and by s. 71 of the Act the 
application is not to be received unless the 
proper stamp duty has been paid in full, before 
® oxpiry of the period of e'ght days prescribed 
©refor Where, on such an application being 
Jhade by petition at the rising of the Court on 
© last possible day, which was not a regular 
potion day, the bearing of the matter was 
postooned to a later date, and on the application 
©mg brought on that day it was found that the 
petition was not sufficiently stamped according 

CO the requirements of s. 71, Act XV of 1882, 

^lo, that the supply of deficient Court-fee after 
0 expiry of the prescribed period, nob being a 
with the requirements of the section, 

^0 done; held, also, that 
although consideration of the application was 


Presidency Small Cause Courts Act (XY of 
1882) — continued, 

deferred to a later date, that made no difference, 
as the eight days had expired before the petition 
was in such a condition that it could be received, 
and that if it bad been considered then, it could 
not have been received, but must have been 
rejected. NoRENDRONATH BOSE v. ABINASH 
Ghunder Roy, 18 C. 443. 

re-hearing 

without complying with requirements of Act — 
i^bsequent compliance, if su^cient-Practxce in 
Bombay High Court .—Court of Small 
Oau^a at Bombay passed a decree against A on 

9th December 1837. An application to the High 
Court for re-hearing was made formally under 
s. 38 of Act XV of 1882, on 16ch December 1887 
(because such applications should be made 
withm eight days) by A’s counsel, before the 
Court rose for the day. and the hearing of the 
petition was adjourned to some subsequent day 
On the case being called on, the Court was in- 
formed |1) that the petition for re-hearing 
which was requisite under Rule No. 208 of the 
High Court Rules, Bombay, had not been sign¬ 
ed and declared until 17th December 1887 i.e. 
the day after the application was made formal¬ 
ly in Court, (2) that the affidavit in support of 
t^he application as required oy s. 38. had not 
been fiied until two days after the application, 
and (3) that the Court-fees, which must be 
paid prior to the application as required by s, 71 
had not been paid until four days after the 
application. Beld, that the application for re- 
WiDg made on behalf of A must be rejected. 
Although the application was nominally made 
on 16th December 1887. it was only provision- 
ally received. Every objection to its reception 
which could have been taken on that day can 
be taken on the day when the application came 
on for hearing. The fact that A subsequently 
complied with the requirements of theActcan- 
not place him in a better position than he oc- 
cupied at the time when he made the applica¬ 
tion, Under s. 38, read with s. 71 of the Pre- 
sidency Small Cause Courts Act (XV of 1882) 
an application to the High Court for re-hear 
ing a case once decided by the Court of SmaU 
Causes must be made in writing. In re 
JAIKISSONDAS PURSHOTAM DAS, 12 B. 408. 

(47)— S- 41 — Mortgagor and mortgagee — 
Ejection suit.—S. 41, Presidency SmaU Causes 
Courts Act, 1882, applies to the suit brought by 
a mortgagee to eject the mortgagor from the 
mortgaged property even though no ^tual 
relatioo of landlord and tenant ircrea“ed 

Naba.bas,1 


n, -Mortgagor a tenant- 

at-will of the rnortgagee from him. but not of the 

purchaser Purchaser suing the mortgagor in 

ejectmentin the Small Causes Court— Purchaser 

ilaxrning through the mortgagee- 

Ejeclment suit—Jurisdiction.—The defendant 

October inm i'”" on 9th 

October 1900 , and executed the conveyance on 
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Presidency Small Cause Coarts Act {XY of 
1882)— continued. 

' 20rh idem. The plaintiff gave the defendant 
notice to quit on ISth January 1901 ; but 
defendant denied plaintiff’s right to demand 
pr.--eseion of the property. The plaintiff, then, 
hied suit in the Court of Small Causes at 
Lombay, under s, 41 of the Presidency Small 
Causes Courts Act, 1B32. to eject the defendant 
from the bouse. The Small Causes Court 
submitted the following questions for the 
opinion of the High Court. <1) Whether the 
defendant was a tenant-at-will of the plaintiff 
or held in his own right ? and (2) Whether the 
Court bad jurisdiction to try the suit under 
s. 41 of the Presidency Small Causes Courts 
Act. 1882 : Held, (1) that where a mortgagee 
conveys the mortgaged property under his 
power of sale it cannot be said that the mortga¬ 
gor is in possession with the permission of the 
mortgagee’s purchaser ; i2i that the Small 
Causes Court had no jurisdictiou to entertain 
the suit, under s. 41 of the Presidency Small 
Causes Courts Act, because the plaintiff could 
not be said to claim through the mortgagee in 
the sense intended by the section. CHHABIL 
Das V. MOWJI, 3 Bom. L R. 456 = 26 B. 82. 

(49) —S. 41—See E.TECTMENT, SUIT FOR. 1 
liom. L.R. 8G0. 

(50) —S. 41—See LANDLORD AND TENANT 

—Miscellaneous, lO B. 30. 

(51) -Ss. 42, 45, 46. 48—Order for ejectment 
without summons seroed on the defendant^ 
Validity-Position of defendant—Applicability 
of the provisions of Civ. Pro. Code. —Whore the 
respondent was not served with a summons 
under s. 42, before an ejectment order was passed, 
but not again.st him, and he was ejected under 
it. Held that the respondent was not a party 
to the order under which he was ejected, but a 
person holding the position of a person other 
than the judgment-debtor when the case is one 
of dispossession under the decree. Though 
Ch. VII of the Act makes no express provision 
of the procedure to be adopted in such a case, it 
merely states that the party aggrieved may 
have a remedy by suit under ss. 45, 46, but it 
will not prevent the application o( s 48, which 
extends the provisions of the Civ. Pro. 
Code 10 Small Cause Courts, other procedure 
not being prescribed. BAGGIAMMA v. 
APPADURAI Gramany, 7 M.L.T. 385 = 6 Ind. 
Cas. 722. 

(52) —S. 45—See No. 51, supra. 

(53) —S. 46—See NO. 51, supra. 

(54) —S. 48—See NO. 51, supra. 

(55) —S. 69— Case stated for opinion of High 
Court—Reference to be only on precise point oj 
law or usage—Practice .— Held {Farran, J., 
doubting) that the Presidency Small Cause Court 
ought not to make general indefinite reference 
to the High Court, under s. 69 of the Piosi- 
dency Small Cause Courts Act. The case stat¬ 
ed must relate to a point of law or usage 
having the force of law, and the question refer¬ 
red must be precise. Otherwise the High Court 


Presidency Small Cause Courts Act (XY of 

1882)—continued. 

would send back the reference for amendment. 

In this suit before the PreMdmey Small Cause 
Court, Bombay, plaintiff claimed damages 
from the defendant for breach of contract to 
deliver goods. The defendant paid into Court 
the sum of Rs. 779, and the only dispute wag 

to the principle on which the damages were 
to be assessed. At the conclusion of the hear¬ 
ing, and before the judgment was delivered, 
the plaintiff’s attorney informed the Chief 
Judge that he would require a case to be slated 
for the opinion of the High Court, under s. 69 
of Act XV of 1882. unles.s the decision were in 
his favour. The Judge, thereupon, desired to 
be informed as to the exact, question • f law the 
plaintiff’s attorney would wish to be referred ; 
but the latter declared himself unable to do so 
until after the judgment was delivered, and 
said be could not then say anything more ex¬ 
plicit than that he would require a to be 

stated for the opinion of the High Court on 
any question of law that might arise in the 
case. The ( bief Judge, thereupon, stated the 
facts to the High Court and referred the follow¬ 
ing general question for its opinion ; Whe¬ 
ther on the facts above set forth, tbe plaintiffs 
are entitled to recover from the defendant any, 
and if so what sum greater than Rs. 779-10 0 
paid into the Court by the defendant.' A pre¬ 
liminary objection was taken as to whether 
the reference was in proper form. No question 
of law or usage having the force of law having 
been formulated ft»r the opinion of the Court, 
held {Farran, J., doubling) that the reference 
should bo sent back to be amended by staling 
the precise question arising in the case. RALLI 

Brothers v. Ooculhhai Mulchand, 15 
B 376. [R., 15 M. 179, L.B.R. 1893—1900, 

537, 11 Bom L.R. 830 = 33 B. 708 = 3 Ind. Cas. 
900.] 

(56)—S. G9—Reference—Time—Delivery of 

judgment.—The language of s. 69 of Act XV of 
1882 shows that the party requiring the Judge 
to make a reference to the High Court must do 
so before the Judge has delivered his judgment, 
as it gives the Judge the option, on being so 
required, either of postponing his judgment or 
delivering it contingent on the opinion of the 
High Court. BANK OF BENGAL V. VYAUHOY 
GANG.ll, 16 B. 618. [Appr., 11 Bom. L.R. 
830 = 33 B. 708 = 3 Ind. Cas. 960.) 

( 57 ) _ 5 . 69—Net/J frm/. application for. under 
s. 69. Act XV of l^S^—Difference of optyiion 
betiveen Judges—Contingeyit judgyneyit—Proper 
course. —The refusal of a now trial, subject to 
the opinion of the High Court on certain points 
referred to it, is not a “contingent judgment,” 
under a. 69 of Act XV of 1882 ; and the proper 
course, upon a difference of opinion between 
tbe Judges, would bo to grant a now trial, where¬ 
in the point would be fully discussed. NUS- 
SERWAN.IEE v. PURSOTUM DOSS, It C 298. 
(12 B.L.R. 34, ii\) [F., 15M. 179; D„ 20 M. 
358 = 7 M.L.J. 140.) 

(58) —S. 69—Jurisdiction—Question of title. 
—The Presidency Small Court has jurisdiction 
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Presidency Small Cause Courts Act (XY of 
1882)— continvsd, 

to try questions of title, which arise incidental¬ 
ly in a suit before it. It may also try such a 
question where it is the principal question. But, 
it ought not to try such a question where that 
18 the sole and the only point in the suit. Ra* 

JENDRA MULLICKv. NaNDA LaLL GUPTA 
31 C. 1001. 

(59)-5. 69, Scope oj—S. 621, Civ, Pro. Code, 
1862 [—0. XLVI, r. 5 )—High Court, power of. 
—Tue conditions of s. 69, Act XV of 1882, 
ought to be strictly complied with, before the 
High Court can give an opinion on the matter 
referred. Tne conditions necessary are;—the 
referring Court ougbt to entertain a reasonable 
doubt upon a point of law ; it ought to stale 
the point upon which the doubt is entertained : 
it must give a statement of the case. If these 
coDQitious are not complied with, the High 
Court, under s. 621, Civ. Pro. Code, 1882, will 
return the case to the lower Court for amend- 

mcoc. Barling v. Secretary op State 

FOR INDIA, 30 C. 458. 

(60;— S* 69— Reference to Die High Court — 
Property Risk-^RiLl of lading — Consignee .— 
y. 69, Presidency Small Causes Court Act, 
enables the Small Causes Court to make a re- 
fereuce to the High Court on any question of 
law, or usage having the force of law, or the 
construction of document; but not on any 
quest on of fact. SURROSH v. MUGONLAL, 2 
Bom. L.R. 460. 

(61) — S, 69— Question whether cheque was 
presenied within reasonable time, whether one 
of fact—Whether the Small Cause Court can 
refer such question Ui the opinion of Oie High 
Court* —The question whether a cheque has 
been presented within a reasonable time has to 
be determined with regard to the nature of the 
instrument, the usage of trade and of bankers 
and the facts of the particular case. Such a 
question is clearly a question of fact and not of 
law ; and it is not therefore a question which 
the Small Cause Court can refer to the opinion 
of the High Court under s. 69 of the Act. THE 

East Indian and anglo Indian Deposit 
AND Loan Society, ltd. v. t. M. Nair, 4 
M.L.T. 89-31 M. 364. {Cited., 32 M. 206.J 

(62) — S. 69, Effect of High Court's decision. 
Where the Presidency Small Cause Court 

passes judgment in favour of a plaintiff con- 
tiugeut upon the opinion of the High Court 
and the latter decides, on the reference, that, 
on the plaint before the Court, the plaiutifis 
could not recover, the Presidency Small Cause 
Court ought to dismiss the suit, A. YULE & 

Co. V. Mahomed Hossain, 24 C. 129. 

(63) — S. QQ—Reference to High Court when 
V^fmissible—Reasonable doubt by the referring 
Courf.—S. 69 of the Presidency Small Cause 
Courts Act permits a reference to the High. 
Court only when the referring Court entertains 
ft reasonable doubt on the point referred. 
^ISHNA DOSSPARAMANANDA V. FREDERICK 

WILLIAM Emery, 17 Ind. Cas. 93. 


Presidency Small Cause Courts Act (XV of 

1882) —cone hided* 

(84)—S. 69—5ee BOM. ACT II OF 1864 
ss. 8, 9, Jl Bom. L.R. 830 = 3 Ind. Cas. 960 = 
33 B. 708. 

(65) —S, 69~Civ. Pro. Code, s. 622—Differ¬ 
ence of opinion among the Juages constituting 
the Pull Bench Disposal of the case according 
to the opinion of the majority—Legality—Juris¬ 
diction ot Lhe High Couit — See CiV. Pro 
Code, iyo6. s. iia. 4 M.L.T. 263. 

(65-a) S. 69 See NoS- 34-a, 44, supra. 

(66) i). 69, r. 428 of Rules of procedure of 

Pf^sxdcticy Cause CouTt^StatiTiQ case lot 

opinion of High Coun.—R. 428 of the Rules of 
Procedure ot Presidency Small Cause Court is 
not ultra vires. Nor is it in conflict with s. 69 of 
Act XV of 18.62. The rulciind the section pro- 
ceed on difterenc lines, the rule providing foe 
cases in which the Judge is indoubt, and not for 
cases covered by the seciioa, MUHAMMAD 
KHUMARALI V. RANGA RaO, 24 M. 654, 

(67) —Ss. 69, 10—Effect of failure—Deposit — 

Costs of refetence. —Where a judgment is given 
contingent on the opinion of the High Court 
on a puiuc to be referred to the latter, and 
the party, at whose instance the contingent 
judgment is given and the reference is made, 
fails to deposit the security “ at once,” the 
reference will be liaole to be dismissed. JUGAL 
KISHORE V. SEWMICK Roy, 28 C 260 (14 

B.L.R. 180, D.) ■ ' 

(68) Ss. 69 and 10—Application for new 
trial—Practice.—A party requesting a Presi- 
dency Smaill O&use Court; to deliver judgment 
contingent on the opinion of the High Court 
under s. 69 and suosequently abandoning the 
exercise of such right is not precluded from 
applying for a new trial. The last clause of 
s. 70 only means that the judgment becomes flnal 
and conclusive, save as provided by ch. VI. 

Protap Chunder sen v, tunsook Dass 
23 C. 967. 

(69) —Ss. 69, 70 -See REFERENCE TO HIGH 
Court, 28 C. 260. 

(70>—S. 69, r. 428—See RULES—RULES 
MADE UNDER ACTS, 24 M. 654. 

(71) —S. 70-Payments under, whether makes 
money the property of the decree-holder—See 
ST. li AND 12, Vic. c. 21, ss. 39, 40, 7 M L T 
207 = 5 Ind. Gas. 379 = 33 M. 467. 

(72) —S. 70—See Nos, 67, 68. 69. supra, 

S. 94 See No, 7, supra. 

(74) —R. 223—See No. 29, supra. 

(75) —R. 428—See Nos. 66, 70, supra. 

Presidency Small Cause Courts Act (I of 
1893)* 

21 * 37779 “-^*® ~ SPECIAL CASES. 



47 


THE ALL INDIA DIGEST. 


48 


Presidency Small Caase Coarts Act (I of 
1895)— concluded- 

(3) - S. 38 —Presidency S*nall Cause Courts 
Act {lof 1605), s. G22, Civ. Pro. Code, 1882( = 
s. 1 15. new Code) - Tiled huts—Suit for title— 
du*‘isdiction. —Tiled buta are immoveable pro¬ 
perty. and as the law' stands at present, the 
Small Cause Court has no jurisdiction to try a 
question of title to such huts as between an 
attaching creditor and a third person, who 
allege- tnat they belong to him and not to the 
judgment-debtor. AMRITA LALL KALAY v. 

Nib\ran Chandra Nayek, 3i C. 340 = 8 
C.W.N. 246. (5 B. 572, F.; 11 C. 261, D.) [JR., 
31 C. 1001.] 

(4) —S. 38— Dismissal of contested suit for 
default — Restoration of suit on application oi 
plaintiff—Application to set aside order restor¬ 
ing suit. —An applicatioo does not lie under 
8. 38 of the Presidency Small Cause Courts Act 
to set aside an order of a Judge of the Court sot¬ 
ting aside his ord;3r dismissing a contested suit 
for default of plaintiff’s appearance, the order 
setting aside the dismissal order not being a 
decree nor having the force of a decree. ChiN- 
NATHAMBI MUDALIAR V. VEERABADRIAH 

Naidoo. 26 M. 163. [F.. 31 M. 490 = 18 M L. 
J. 480 = 4 M.L.T. 283.] 

(5) — S. 38 — Presidency Small Cause Court 

Act, 1605—Jurisdiction, feature of. —The juris¬ 
diction given to a Presidency Small Cause 
Court under s. 38. Presidency Small Cause 
Court Act 1895 is a revisional and not an 
appellate jurisdiction. The judgment of the 
original Court can be reversed and a new trial 
ordered only when the judgment of the original 
Court is manifestly against the weight of 
evidence. BASSOON v. HURRY DAS BHUKUT, 
24 C. 435 = 1 C.W.N. 44. (19 M. 96, F.) [P., 

27 B. 563. 23 B. 414, 29 C. 498, 4 M.L T. 283 = 
18 M.L.J. 480 = 31 M. 490.] 

(6) —S. 39. sub-s. (D—See PRACTICE AND 
Procedure, i C.W.N. 32. 

Presidency Small Cause Courts Law Amend¬ 
ment Act. 

See ACT X OF 1888. 

Presidency Towns Amending Act, Police. 

See ACT XLVIII OF 1860. 

Presidency Towns, execution in, of Mofussal 
Process. 

See ACT XXIIf OF 1840. 

Presidency Towns Insolvency Act (III of 
1909.) 

(1)— S. 6— Practice—Right of audience—At¬ 
torneys can appear before the officer appointed 
under s. G of the Presidency Towns Insolvency 
Act— Jndimi Insolvent Act (11 12 Vic., c. 21), 

flS. 3 and 76.—Attornoy.^ of the High Court 
have a right of audience before the officer 
appointed by the Chief Justice, in the exercise 
of the powers conferred upon such ofheor under 
s. 6 of the Presidency Towns Insolvency Act. 

In re The Advocate-General of Bombay, 

15 Bom. L R. 217, F.B. = 19 Ind. Cas. 421. 


Presidency Towns Insolvency Act (111 of 

1909)—continued. 

(1-a)—Ss, 7. 86—O^ciaf Assignee—Suit by 
stranger —Swif in Civil Court—Right of suit,— 
Where the OflBcial Assignee goes into possession 
of or claims certain property as belonging to the 
insolvent, and it is also claimed by a stranger 
as his, it is competent to the latter to bring a 
suit against the Official Assignee in a Civil 
Court. NAGINLAD CHUNILAL v. THB OFFI¬ 
CIAL ASSIGNEE, 13 Bom. L.R. 900 = 35 B. 473 
= 12 Ind. Gas. 391. 

(1 6)— S. 9— Requirements of — Substantial 
compliance—Whether suficicnt— Ainendinent— 
When to be allowed—Rights of other parties 
Prejuiice.—Vfhere a petitioning creditor relies 
on an act of insolvency within the meaning of 
3. 9 id) (1) and where the petitioner does not 
expressly allege an intent to defeat or delay 
creditors. Held, that, if the petition and the 
affidavit contain language which may be con¬ 
strued as a statement of an intention to defeat 
or delay creditors, the requirements of s. 9 are 
substantially complied with and that the 
statement of such intention need not be in the 
exact language of the section itself. Where 
there is no subiisting order of adjudication, an 
amendment of the petition could bo allowed to 
be made, provided it is made within throe 
months of the act of bankruptcy upon which 
the petitioner relies. It is a settled rule of 
practice that amendments are not admissible 
when they prejudice the rights of the opposite 
party as existing at the date of such amend¬ 
ment. T. Mahomed ayyab Sahib v. 
Messrs G.P. Gunnis and Co., 13 M.L.T. 
275 = M.W.N. 1913, 264 = 24 M.L.J. 562 = 19 
Ind. Cas. 19. 

(1-cl—Ss. 9 (e). 10 — Partnership debt— 
Attachment of property in execution of a joint 
decree against partners—Properly claimed on 
behalf of an endowment—Enquiry as to whether 
property attached was really judgment-debtor*s 

if essential — General Clauses Act (X oM897), 
s. 13— Act or default, if to be personal of person 
sought to be adjudicated—Delay in applying for 
annulment. —S. 9 (e) of the Presidency Towns 
Insolvency Act requires that the act or default 
which amounts to an act of insolvency must bo 
a personal act or default of the particular 
individual, or, jn certain circumstances, of his 
agent. Whore properties alleged to belong to 
three judgment-debtors romainod under attach¬ 
ment in execution of a joint decree against 
them for more than 21 days. Held —That 
this alone could not bo relied on as an act of 
insolvency on the part of H, one of the co- 
judgment-dobtors, when, in the execution 
proceeding, claim was laid to what was alleged 
to be bis share of the property on behalf of an 
ondosvmout, and that claim was ponding when 
the a ljudicating order was made against him 
and the other o-judgineut-debiors. On an 
application by H for auuulmcnt of the adjudi¬ 
cation, thai tho ab.)vo act of insolvenoy 

on tho part of his co-judguiont-dobtors could 
not bo regarded as an act of insolvency on the 
part of H. ifeW—That it was necessary to 
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Presidency Towns Insolvency Act (III of 1909) 

•continued, 

inquire whether the property attached was in 
fact the appUc^.nt’s. an objection that the 
application tor annulment was not made till 
after the lapse of a considerable time, having 
been raised for the first time on appeal : Held 
that there being no bar of limitation in the 
matter, this objeotion taken at this Ute stage 
should not be entertained. HARISH CHANDRA 
Mukerjee V. THE East India Coal Co. 
Ld., 16 G.W.N. 733 = 14 Ind. Gas. 376. 

(1-d) S. 10—See NO* 1-c, supra, 

(1-eJ S, 15—Debtor obtaining personal dis- 
oharge—Right to apply again in respect of 
iresh dents—See STATUTE 11 AND 12 ViC. 
C. 21, s. 47, 10 lad. Cas. 792. 

(!■•/> S. 17— Land-holder insolvent — Suit by 
sef aside distraints. 17, inapplicable 

Official Assignee — Property in his hands — 
Leave, -S. 17 of Act III of lyjj rtppiias only to 
suits by a creditor in respect of his debt, and 
not to a suu by a tenant to set ^side distr:iiut 
by an agent of the Official Assignee. There is 
no rule of law requiring that leave should be 
obtained Irom the Official ASdigaee on the In- 
solvency Court before any suit could be institut¬ 
ed <igaiust that officer or one claiming under 
7 “°^* i*^9oIvent’s property in the hands of 
the Official Assignee is not in custodia legis and 
there is no contempc of the authority of the 
’^ourt iQ insticubing a sum against the Official 
Assignee vvith respect to property vested in him 
and in his possession. Bam^LINGA Ohetty 
^ ^ANTHAChariar, M.W.N. 1913, 237 = 24 
J. 330 = 13 M.L.T. 303 = 18 Ind. Cas. 

722» 

5s, 17, i03—Adjudged insolvent^** Suit 
or other legal proceedings'^ against the insolvent 
Seual Code {Act XLV o/i860), s. 4.il- 
fraudulent transfer of property—Magistrate 
.3^isdiction to try the offence.—M. applied to 
the Insolvent Debtors Court at Bombay for 
relief under the Presidency Towns Insolvency 
Act, 1909, and was adjudicated an insolvent the 
same day. Ten days later, a creditor of his 
filed a complaint in the Magistrate’s Court, 
against him for an offence under s 421, Penal 
Code, and againso two others for abectnenb of 
the offence. M contended that the Magistrates 
jurisdiction to entertain the complaint under 
s. 421 was excluded by the Insolvency Act, 
1909, and that only the Insolvency Ouurt at 
Bombay had jurisdiction to entertain the com¬ 
plaint: Held, that the Magistrate’s jurisdiction 
to try an adjudged insolvent for an offence under 
8 . 421, Penal Code, was not taken away by the 
Insolvency Act, 1909. The expression “ or other 
legal proceedings ” in s. 17 of the Insolvency 
Aot, 1909, following as it does the word “suit,” 
a word of more limited application, must be 
construed on tne principle of ejusdem generis- 
Where the Insolvency Act, 1909, creates an 
offence, it is the Insolvency Court which has 
jurisdiction as to it. But as to offeaces under 
the Indian Penal Code, the ordinary jurisdic¬ 
tion of the Criminal Courts C:kQnot be held to 

C. VIII-4 


Presidency Towns Insolvency Act {III of 1909) 
— 'Continued. 


be excluded, unless expressly or by necessary 
implication the Act repeals the Code for the 
purposes of those offences. S. 103 of the 
Act does not substantially interfere with s, 42 L 
of the Code. As its essential ingredient shows, 

It IS more or less a new offence, created oy uhe 
Act in addition to the offence under the Code. 
One statute may be impliedly repealed by a 
subsequent statute necessarily inconsistent with 
It; bit the inconsistency must be so great that 
they cannot both be to their full extent obeyed. 

emperor V. Mulshankar Harinand 
Bhat. 12 Bom. L.R. 750. 

(2-a) Ss, 17, 126— Effect of order of adjudi¬ 
cation over property in the mofussil under 
attachment by mofussil Courts Right of Official 

1 60. Act ill of 

1907 {Provincial Insolvency. Presidency 

Towns Insolvency Act is an Act of the Legisla¬ 
tive Council of the Governor-General, and 
purports to vest the property of the insolvent 
wherever situate in the Official Assignee. S. 17 
of that Act, therefore, vests the property of the 
msolvent in any part of British India in the 
Official assignee. [37 C. 418 = 37 I.A. 86, F.) 
ihe wording IS substantially the same as that 
of the Imperial Statute which wa.s repealed by 

prior to the 

order of adjudication by the Insolvency Ooun 
at Calcutta, certain properties at Delhi belong¬ 
ing to the insolvent were attachel and sold in 
execution by the District Court of Ddbi, and 
the sale proceeds were brought into the District 
Court. On the passing of theorder of adjudica¬ 
tion by the Court at Calcutta, held that the 
assets of the insolvent in the Delhi Court be- 
^Qg to the Official Assignee, and that the 
Discnot Court at Delhi should be requested to 
actm aid under s. 50, Prmneial insolvency 

Act. Zw re JEWANDAS JHAWAR, 40 0,78 = 

8 Ind. Gas. 908- v, lo 

(3)—S. Protection order — Insolvent — 

Fractice--Change effected by the new Act^ Stare 
decisis—Orders interim-Bmdiup character of. 

--Tne Presidency Towns Insolve.rcy Act, 1909 
gives to the Court and its officers the fullest 
powers to investigate into cue conduct and 

affayaof an insolvent: The Official Assignee 
conduots his public examination ana reports on 
his conduct when he applies for his discharge • 
while the burden which hag hitherto rested 
upon creditors of protecting commercial morality 
has been entirely removed from their shoulders. 

S. 25 of the Act clearly intends that, while an 
insolvent diligently performs the duties prescrib¬ 
ed by Che Act he should not be harassed by 
execution creditors, and should not be rendered 
liable to pressure, whereby one creditor miy 
get undue advantage over another. The section 
does not deprive the Court of its discreuon in 
granting or refusing protection, but sub-s. 4 
mdioates clearly the line along which that 
discretion should be exercised vvhen a creditor 
opposes the gr*at. If an insolvenr. can produce 
the certificate referred to. the onus is thrown on 
an opposing creditor of showing cause why the 
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Presidency Towns Insolvency Act (III of 
1909) — continued. 

protection order should not be granted, but he 
is nor. entitled to ask the Coarc to enter into an 
inquiry whether the insolvent has been guilty or 
not of commercial immorality, or of an offence 
under the Act. It is open to a creditor to show 
that an insolvent has imposed on the Official 
Assignee,and that in spite of the certificate he has 
not conformed to the provisions of the Act or that 
an insolvent has been guilty of delay in apply- 
ifig for his discharge ; for che Court will not 
countenance an insolvent resting unreasonably 
beneath tbe shade ol the protection order. It 
has never been the practice for the Commis¬ 
sioners m Insolvency under the Indian Insol¬ 
vency Act to consider themselves bound by their 
previous decision ou applications for interim 
orders when it has been a matter (or their 
discretion. In re MeghRAJ GANGABAX, 12 
Bom. L.K. 517 = 7 Ind. Cas. 448. 

(3-a)—S. 36 (5), {Gi—Witness—Examination 
in an insolvency case—Order for delivery of pro- 
pertp when to oe made—Application by O^dal 
Assignee should be in writing. —An order under 
6. 3G, 8ub-8. 6, Presidency Towns Insolvency 
Act, can be made only upon application by the 
Official Assignee, and such application must 
be in writing signed by the Official Assignee. 
Tbe examination under s. 36 (6) can be delegat¬ 
ed to an officer of tbe Court, and an order 
under sub s 5 can be ba-ed on such examination 
above. But the person examined should have 
an opportunity of contesting the granting of 
the order. In the matter of appeal of ISMAIL 
MAWOON Dawoodji. 16 Ind. Cas. 87 = 6 L. 
B.R., 4th Qr.. 142. 

(4)— S. 52—* Absolute order, possession a?id 
dispossession'—Test of—Creditor having custody 
of keys during nights—Debtor left in enjoyment 
of goods duritig aay — Effect—Fraud upon the 
Act. —H, a creditor of an insolvent, made 
various advances to the insolvent and obtained 
a letter of hypothecation from the latter in 
which one term was ** we agree to deliver to 
you the keys of the said business premises and 
to take from you every morning the said keys 
and return tnem to you every evening. For 
breach of any stipulation oouiained heroin or 
failure to pay the money duo when demanded, 
it shall be lawful for you without my consent 
to retain the keys and seize the goods or other¬ 
wise take possession of iheui.’* The agreement 
was given efiect to and on the day when the 
insolvent absconded. H took possession of the 
goods and claimed to rank as a * secured credi¬ 
tor.’ Held, that, under the agreemout, the 
goods continued to bo in the possession, order 
or disposition ’ of the insolvent, notwithstand¬ 
ing that the keys wore every night taken to the 
creditor and were taken from him every morn¬ 
ing, and that the iiisolveiit was the reputed 
owner of the goods under s. 52, Presidenoy 
Towns Insolvency Act, The possession which 
H had under the agreement was not a real but 
sham possession, and this is the test. (11 C. 
451, D.) A device of this sort, under which the 
debtor was in ofiect really left in the enjoyment 


Presidency Towns Insolveocy Act (III ot 
1909)— continued, 

of an effective control of the goods, was simply 
a device to effect fraud upon the Act. In any 
event, during tbe day time and daring work¬ 
ing hours, the goods were in the innolvent’s 
absolute order, possession and dispositioa. in 
the matter of GULAM ALI SHaMSUDDIN 

Saheb. 11 M.L.T. 203 = 22 M.L.J, 441 = 13 
Ind. Cas. 371. 

(5) —S. 56 (1)—‘ With a view,' meanitig of — 
Fraudulent preference—Transfer of wHole stock 
without valuatio7i to the creditor on account of 
pressure — Invalidity. —Where, after a Cercaia 
amount of pressure from one of their creditors 
who was also a near relation of theirs, the 
insolvents got a deed drawn up without any 
proper valuation at all, by which tney transfer¬ 
red the whole of their stock-in-trade except the 
book-debts to that creditor as in S'ioi>faotion of 
tbe debt due to her. Held that tbe transfer 
was one which was made with the view of giving 
the creditor an undue preference over other 
creditors, and was therefore, one that cannot 
stand. The transfer need not be made with 
the sole view of giving that creditor preference, 
but it must be made * with the view ’ and that 
has been explained as meaning that it must be 
made with this substantial or d Hutnant view. 

Mrs. Flora Cronan v. the official 

ASSIGNEE OF MADRAS. 9 M.L.T. 211 = 8 Ind. 
Cas. 1085. 

(5-a)— S. 68— Forxoard contract entered info 
during solvency, when can the Ojfficinl 
take advantage of —Powers of the ofjh'.xal assujnee 
under s, 68 of the Act how derived. —To take 
benefit under forward contracts eoiored into by 
the insolvent during his solvcooy, the Official 
Assignee must (a) commuuicate his election to 
take up the contracts within a reasonable time ; 
and (0) tender cash before calling upon the 
seller to deliver the goods. The Official Assignee 
acting of bis own motion has only two powers, 
viz,, (i) to sell proportv aud (ii) to give receipts; 
the other powers conferred by s. 6S of the 
Presidenoy Towns Insolvency Act require 
sanction of the Court. The sanction contem¬ 
plated by the second part of the seoiiuu, which 
IS founded on s. 57 of the Bankruptcy Act 
(1883) in England, is not a general sanction 
but particular leave to do p.irticular thing or 
things. The Official Assignee was not entitled 
to carry on business of the iusolvont for bene¬ 
ficial winding up without sanction of Court. 
An election to take up contracts communicated 
on 1st September, when shipping time for July 
and August shipment bad expired, was far too 
late, aud the Official Assignee could not enforce 
the contract or got damages, although the 
defendants had for the purposes of their own 
business not oanoelled the shipmoi:it. C. E. 

Grey v. Lamond Walker & Co., 17 C.W.N. 
578 = 18 Ind. Cas. 756. 

(6) —S. 86 —See No. 1-a, supra 

(71—S. 103 —See No 2, supru. 

(8)— S, lOS—Letters of administration, appli¬ 
cation by creditor—Debtor dying in insolusjif 
circianstayices ,—Letters of administration may 
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Presidency Towns Insolvency Act (lIi;of 1909) 
— concluded, 

be granted to a creditor, although the liabilities 
of the deceased debtor appear to be in excess of 
the assets. Application in the Insolvency Court 
is not the creditor’s only remedy. In the goods of 

Makhan Lal Chatterjee. 15 C.W.N. 350. 

(9/ S. 126— Adjudicnfion in England — Peti¬ 
tion by trustee in Bankruptcy to the Indian 
Court to act in aid of the English Court — Jur¬ 
isdiction of Indian Cou^t when and how arises 
Ss. 27, 118. English Bankruptcy Act (46 and 
47, yic, C. 52).—Under s. Il8 of the English 
Bankruptcy Act, the jurisdiction, in respect of 
which the Indian Court may be asked to exer¬ 
cise its power as a Court in aid, is given on the 
request of the English Court, and in the ab¬ 
sence of a letter of request by the English Court 
to the Indian Court, the juri.'^diction of the 
Indian Court carmot properly be exercised. The 
presentation of a copy of the order of the Eng¬ 
lish Court by the Trustee in Bankruptcy or 
some other person is not sufficient to give juris¬ 
diction to the Indian Court. In re L. KING 

& Co., Bankrupts, 38 C. 542«12 Ind. Cae. 
542. 

{9-a)—S. 126—See No. 2-A, supra. 

(10)—S. 127 (2)—Effect—See ST. 11 AND 12, 
Vic., C. 21, 5 S.L.R. 4. 

Presidency Towns, Police, Amending Act. 

See Act XLVIII OF 1860. 

Presidency Towns, Small Cause Courts Act, 
1850. 

See Presidency small Cause Courts 
act, 1860. 

Ppesidency To-wns, Small Cause Courts Act, 
1864. 

See Presidency Small Cause Courts 
Act. 1864. 

President of Taluk Board. 

Suit against — Held wrongly framed — 
Special limitation under s. 156 of Mad. Act V 
of 1884—See MAD. ACT V OF 1884, ss. 27, 156, 
16 M. 296. 

Press and Registration of Books Act. 

See ACT XXV OF 1867. 

Presumption. 

See Burden op proof. 

See Evidence. 

See Evidence Act, 1872, s. 90. 

See Hindu Law — Presumption of Death. 

(1) — Presumption of joint tenancy. — The 
tendency of English Courts to presume a tenancy 
in common rather than a joint tenancy hai^ no 
application to Indian tenurest where the presump¬ 
tion is generally the reverse. RUN BAHADUR 

Singh v. Lucho Koer, il C. 301, P.C. = 12 
I. A. 23^4 Sar. 602. (On appeal from 6 C. 406.) 


Presumption -continued. 

(2) — Due performance of official acts. — 
should bo bdid to the presucDptioii in 
favour of the due performance of official 
acts. PrOSUNNO COOMAR ROY V. THE 

Secretary of State for India in Coun¬ 
cil, 26 C. 792-3 C.W.N. 695. [F., 13 C.W.N. 

235-9 C.L.J. 265; R,, 8 C.L J. 470,11 C.W.N. 
028. J 

Judicial officer having power to do certain 
things Presumption. — Where a judjcial i fficer 
has^powers to do certain things, it is to be 
presumed that, when he does these things, he 
was acting under these powers, though he may 
not expressly say so. IRSHAD ALI CHOWDHRY 
V. EiNTA Pershad Hazaree, 21 C. 935. 

(4) —Low;er Court's procedure—Presumption, 
—The rule is to presume that lower Court has 
done its duty; neglect of duty cannot be 
assumed at the mere suggestion of the appel¬ 
lant R.4JAH RASH BIHARILaLL SINGH V 

Nabayi Paddar, 3 B.L R. A.c. 99 = 11 W.’ 
R. 465. 

(5) - Of continuance of existing jurisdiction — 
Applicable only to superior Courts.—The pre¬ 
sumption regarding the continuance of the 
existing jurisdiction of a Court, in the absence 
of express words to that effect, is usually appli¬ 
cable only to the jurisdiction of a superior 
Court. PROSAD DOSS MULLICK v. RuSSICK 
LaLL Mullick, 7 C. 137-8 C.L. R. 329. [R.. 

6 C.P.L.R. 103.] 

(Q)—Inference of death — Rebuttal.—Hho 
inlerenceof a man’s death, from his absence, 
may be rebutted at any time. Bejoy Ckunder 

B ankrjee V. Kally Prosonno Mocker jee 

4 C 327. * 

{!)—Legal presumptions, Value of — Title- 
Possession, Where little or no evidence of 
actual possession or title can be procured, it 
would be almost impossible to administer 
justice, without having recourse to legal pre¬ 
sumptions. mobaruck Shah v. Toofany 
4C. 206 = 2 C.L.R. 446. 

(8' —Presumption as to possession. —When the 
evidence of possession is conflicting, the pre¬ 
sumption IS that possession follows title. BABU 

kasturi Singh v. Rajkumar Babu, 8 C.W, 

N. 876. 

(9) Land, Occupancy of—Tracing possession 
to common ancesior — Presumption.— 'When 
possession of land (of which the occupancy is in 
suit) is traced a long way back through genera¬ 
tions. the presumption is that the last person, 
whose occupation is proved, got the land from 
his father, unless it is shown that he got it in 
some other way, the onus of proving which 
allegation lies on the person making it. It is 
the most natural way of getting the occupancy 
of land, and the presumption is by no means 
that the last holder, of whom living witnesses 
can speak, was the first of his line. Ballhu 
V. Oharat Sing. 18 P.R. 1876. [F., 157 p 

B. 1882,; Appl., 62 P.R. 1882; D., 90 P.R. 1883 
164 P.R. 1893.] ' 
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PresuraptioQ— conlinued, 

{\Q)—Presumplion of right of occupancy — 
Cvn.v^uous occupation—Act XXVIll of 1868 , 
5 . G—Tut; question in this caae was whether the 
defendant had within tbe meaning of a. 6, Act 
XXVm of 1868, continuously occupied the 
land from the date of entry of his name in the 
firat settlement record, so aa to raise the pre¬ 
sumption of his being a tenant with a right of 
occupancy. Held that the question “ what is 
a continuous occupancy” was one that must 
depend upon circumstances and that a tenant’s 
temporary absence could not be considered as 
discjntinuing his tenancy,for.given the fact that 
a cultivator might arrange for the cultivation 
during his absence, it is clear that he might 
arrange for the harvest to be taken by the 
proprietor or effect some arraugomeno for a 
brief period which would have the effect of 
saving his occuparjcy from a break, although 
he might not locate a cultivator in his place. 

Kanh Singh v. Wuzeera, 20 P.R. 1871. 

(11) — Right of occupancy — Landlord and 
tenant — Presumption. —When a tenant gives the 
right of cultivation to the proprietor be is 
presumed to lose his rights of occupancy. 

Jhanda v. Khudayar, 1 P.R. 1871, Rov. 

(12) — of occupancy—Long possejssion — 
Continuous occupancy — Punjao Tenancy Act .— 
According to the first settlement of 1847, the 
uncle of the plaintiff was recorded as an here¬ 
ditary cultivator of the land and he had then 
been in possession for 15 yo^rs. From that time 
to the date of this suit, those whom the plaint¬ 
iff represented bad been in pos.-ession. Held 
that plaintiff, with this previous long possession 
in bis favour, and subsequent continuous 
occupancy on the .same terms with payment of 
nothing more than the Government demand, 
brought himself within the requir-.mants of tho 
Punjab Tenancy Act, and w.is entitled to 
hereditary tenancy of the land. LaKH Ram v. 
SUDDA Ram, 13 P R. 1872. 

(13) — Long contimied possession of land — 
Payment at Revenue rates — Presumption — Ten¬ 
ants recorded at i^etUtment as non-hereditary 
cultivators—Entry impugned—Nature of inves¬ 
tigation to be made.— The plaintiffs, landlords, 
claimed posiJfession of tho suit lands from the 
defendants who, they all'god. were tenams at 
will. This allegation was supported by tho outry 
in the Settlement Record of 184*2. Defoudams 
questioned the correctness of i.he on- cy in tho 
Settlement Record, denied pLiinliff^i’ right to 
oust them, and claimed to have hold as heredi¬ 
tary tenants for a very long time. It was found 
that the defendants had been in cultivating 
possession for over 25 years before the Settle¬ 
ment of 1842 and that since then they had 
been in conrinuous possession paying only at 
revenue rates Held that in trying tho issue 
raised about the correctness of the SMttlement 
entry, nothing can be argued from th.- existonoo 
of such entry; for such an 0 itcy, against 
long and continuous possession a«id payment at 
revenue tales, unless there is good evidence of 
the defendants having been parties to it, is of 


Presumption— continued. 

very title value. It is wrong to argue from 
such entry to ascertain the character of -the 
defendants’ possession. The process should 
rather bs reversed, and the main pome to be 
consider! d is po-isession with its length ^and 
character ;ind what is the conclusion to be 
drawn as to tne correctness of the entry. For, 
possession for a long period after the Settle¬ 
ment anO payment of revenue rates supply an 
element in the case from which a presumption 
may arioe and give effect to a possession anterior 
to the Settlement, which would indicate error 
in tbe record. Held accordingly that the defend¬ 
ants were entitled to a decree. SaWUNT v. 
AMAR SINGH. 70 PR. 1869. [R.. P.R. 

1873.J 

(!•!)—Actual amount received by person in 
wrongful possession — Afnount recoverable by 
ordinary diligence. —Priwia facie, it is fair to 
infer that a person in possession of land may, 
oy ordinary diligence, get rent for it according 
to tho prevailing rates for such land, and that 
the true owner wrongfully dispos-iossed has been 
a loser by that amount. GrISH CHUNDER 

Lahiri v. Shoshi Shikhareswar Roy, 27 
C. 951, P.C. = 27 I.A. 110 = 4 C.W N. 631 = 10 
U.L.J. 336 = 2 Bom L.R. 709 = 7 Sar. 687. [R.. 

24 A. 376 = 2z a.W.N. 90, *23 A. 25*2.J 

(15) —S'ttii to recover money on bond— Refusal 
of defendant to enter witness-box. —A sued to 
recover from B Rs. 10,000 on a bond which 
he alleged B had executed to him wh- u he lent 
him the money. B domed having roouivod the 
money or executed th * bond, and contended 
that his alleged signature was a forgery. C, 
B’s brother, also asserted that tho endorsement 
which purported to have been written by him 
was forged. Held that tho evidence adduced 
by E was most unsatisfactory, while the refusal 
of B and C to outer tho witnoss nox, to deny 
that they had acted as alleged by A, weighed 
strongly against tho probibility »>( their story. 
RUGHOOBUR DUTT CHOWDHRY V. FUTTEH 

NARAIN Chowdhuy, 7 M.J. 3ll. 

(16) -Mere necessity raises no presumption of 
unfair advantage. —Tho more tact that a person 
is in urgent nee 1 o^ mo-ioy is not, in itself, 
sufficient to raise t ic presumption that the 
persons to whom ho applies for the loan will 
take unfair advantage of his necessity. UMESH 

Chandra Khasnavis V. GOLAP Lal Mus- 
TAFI. 31 C. 233 = 7 C.W N. 876. 

(17) — In case of long standing transaction. —A 
trails lotion of long standing must be presumed 
to have been, in all respects, rightly executed 
or legally done, in tho absence of evidonoo to 
tho contrary. Jamnabai v. DharSEY, 4 Bom. 
L.R 893. 

(18) — Bond —Co-o 6 fi( 7 e 6 s — Right of each ,— 
When a claim is on a money bond to two or 
more obligees, tho prisumption in equity is 
that the obligees are tonants*in-oommon and 
not joiiit-tenanis of the debt and any security 
held for it. A discharge given by one obligee 
cannot be sot up agiinsc another suing lor his 
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Presaraption—con^tnwed. 

share of the debt. The presumption can, how¬ 
ever, be rebutted. Manzur ALIv. Mahmed- 
UN-NISSA, 23 A.155 = A.W.N. 1902, 216. [F., 
32 A. 164 = 7 A.L.J, 99 = 5 lod. Cas. 129 ; B.. 
1 N.L.R. 24.] 

(19) — English and vernacular date given in 
document—Mistake—Effect,—\^hQTQ a patwari 
report as to the date of a person’s death gave 
the English and vernacular dates and the dates 
did not correspond to each other, held that the 
vernacular date should be taken as the true one 
and the English date as a miscalculation. 

Jagatpal Singh v. Jageshar Baksh 
Singh, 25 A. m, P.C.=30 I. A. 27 = 7C.W.N. 
209 = 8 Sar. 367. 

(20) — Evidence—Proof of Dakhilas.—A ryot 
who puts in Dakhilas as evidence lo support his 
case is bound to prove them. Their admission 
as genuine is not to be legally presumed, merely 
because they are not formally disputed by the 

landlord. Kirteebash Magetee v. Ram- 
DHANKHORIA, B.L.R. Sup. 658, F.B.=7 W. 
R. 526. 

(21) — Sale^Joint family — Commensality — 
Presumption—Act VIII of 1859, s. 230.—To 
establish the presumption of joint property, 
commensality is not sufficient ; the existence of 
joint funds, out of which the property may have 
been purchased, must be shown. RADHIKA 

Prasad Day v. Mussamut dharma jjasi 
Debi. 3 B.L.R. A.C. *24 = 11 W.R. 499 [R., 

12 B.L.R. 349.] 

(22) — Gift by judgmeyit-debto* of all his pro¬ 
perty—Presumption of gift being in fraud of 
creditors and illegal. —Plaintiff held a decree 
against D, who made a gift of his house to the 
defendant, thereby giving her all that he was 
possessed of. Holding that the gift was pre¬ 
sumably made in fraud of creditors and con¬ 
sequently illegal, the first Court decreed that 
the house was liable to attachment under the 
plaintifi’s decree. The Commissioner on appeal 
confirmed this decision. Held th^t there was 
sufficient evidence to show that the necessary 
efiect of the gift to the defendant would be to 
defeat and delay the judgment-creditor, the 
plaintiff, and the lower Courts had drawn from 
this the inference that there was an actual inten¬ 
tion to defeat the claims of creditors. Also, as 
laid down in 35 P.R. 1874, when a voluntary 
settlement of property reduces the means of the 
person making it to such an extent as in eSect 
to defeat or delay creditors, the inference of 
an intention to defraud is justified and the 
transfer may be set aside as fraudulent and void, 
even though no attachment had been made at 
the time of tbe transfer. MussuMilAUT GANGI 
V. Mehr Chand, 86 P.R. 1879. [R , 10 P.R. 
1882.] 

(23) — Proverty aeguired by ancestor in his 
'f^ife*s name—Whether advancement. —Where 
the ancestor had acquired property in his wife’s 
name, held that there was no presumption that 
he intended such property to be in the nature 
of advancement to her. BAEKAT-UN-NISSA v. 

Pazl HAQ, 26 A. 272. i 


Pr es Q m p 11 on —continued. 

By acquiescence against a female — See 
acquiescence. 4 Bom. L.R. 180 = 26 B. 577. 

See Ben. Act VIT of 1868, s. 8, 9 C. 271 = 

11 C.L R. 466. 

See Ben. act VIII of 1885, ss. 5, 49, 8 
C.W.N. 139. 

As to status from uniform payment of rent 
after record of rights published —See BEN. 
ACT VIII OP 1885, ss. 30. 37, 50, 52 aod 115. 

12 C.W.N. 904. 

In 8. 103-B of the Bengal Tenancy Act, ap¬ 
plicability of, to a suit instituted before the 
publication of tbe Record of Rights—See Ben 
ACT VIII OF 1885, s. 103-B., 4 C.L.J. 519. 

As to the correctness of entries in a Record 
of Rights—See Ben. ACT VIII OP 1885 ss 
103-a, 111-a, 11 C.W.N. 4S. 

As to local publication of record as requir‘*d 
by s. 103-A ot Act V of 1897 I Partition!-Re¬ 
gularity of proceedings of officer conducting 
partition "See BEN. ACT V OP 1897, ss 46 
and 48. 13 C.W.N. 93 = 4 lud. Cas. 316. 

Act requiring concurrence of official—Pre¬ 
sumption in favour of its due execution—Pre- 
sumption how rebutted— See BOM. ACT VI OP 
18S8, s. 31, 11 Bom. L.R. 665 = 33 B. 443 = 3 
Ind. Cas. 753. 

Entry in record-of-rights—Presumption as 

to correctness of entry — See C.P. ACT XVI OF 
1889. s. 72, 10 C.P.L.R. 33. 

See PUN. ACT XXVIIT OP 1868. s. 6, 17 
P.R. 1880. Rev., 10 P.R. 1880, 11 P.R. 1880. 

See Pun. ACT IV OF 1872, s. 11, 67 P.R. 

1874 • 

As to correctness of entries in record of rights 
—Rebuttable presumption— See PuN. ACT 
XVII OF 1887, s. 44, 13 P.L.R. 1903. 

Bye-laws passed by Municipality—Presump¬ 
tion— Validity—See U. P. ACT XV OP 1883 
s, 55, 19 A. 493. 


Recorded co-sharer — Presumption rebut- 
table—See U.P. ACT II OF 190'l. s. 201 6 

Ind. Cas. 703. ’ 


What ia a—Effect of “ shall presume ”_ See 

U. P. ACT II OF 1901. 3. 201 (3;, 7 A.L.J. 682 
= 32 A. 427 = 6 Ind. Oas. 609. 


See APPELLATE 
FIRST TAKEN IN 

B.L.R. 305. 


Court — Objections 

APPEAL, 12 W.R. 199 = 3 


See Benami TRANSACTION—General, 13 

W.R. P.O« 1 . 


Purchase in name of son by Hindu or Mu¬ 
hammadan father—, of benami purchase— 
Onus of proof to the contrary—See BENAMI 

TRANSACTION—General, 6 B. 717 . 


Of payment of bond—Parties between whom 
—is raised—See BOND, 12 C. 546. 

See Buddhist Law—Husband and wife 

1 L.B.R. 11. * 
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Presumption —continued. 

K''cation sale—Material irregularir.y—In- 
adoqu icv of prrce — Presamotioa—See ClV'. PRO. 
CODE. 1908, O. XXI, r. 90, 7 0. 46d = 9 C.L K 
IM. 

See CONTR.\CT ACT. 1872, s. 230 (1). 27 M. 
3!5 

No conclusive, that trees belong to owner of 
soil —6ee CUSTOM, U-B.a. 1897—J901, Vol. 

n. seo 

Presumption to the genuioess of documents 
thirty years old - See CUSTOMS-PUNJAB — 
ALIENATION, 110 P.L R 1902. 

See Custom— Punjab—Inheritance, 60 

P.R. 1890. 

Entryin Wajib nl nr2—5ee CUSTOMS— PUN¬ 
JAB—PREEMPTION, 139 P.L.R. 1903=65 P. 
R. 1903. 

Of permanent tenancy—Presumption of tran¬ 
saction—See Debutter property, 15 C.L. 
J. 227 = 16 C.W.N. 227. 

See Enhancement oe rent—Enhance¬ 
ment, Exemption from, i Agra Rev. 65, 2 
Hay 514, Marsh 424. 

Evidence—Document — Non-production — Sec 

Evidence—General, 6 C.L.R. lOl, P C. = 

7 I.A. 8 = 4 Sar. 112. 

Evidence—Proof—Of genuineness of adop¬ 
tion deed—Copy only produced —Document 80 
years’ old—See Evidence —GENERAL. 13 B. 
L.R, 495 = 20 W.R. 446. 

Map by officer of Government in private pos¬ 
session of prooercy—Of accura^'y—Evidence Act, 
8. R3 -See EVIDENCE - MAPS, 5 C. 287 = 4 0. 
L.R. 574. 

Later Government survey m lo—Of accuracy 
of earlier mao—See EVIDENCE-Maps, 5 C. 
822 = 6 C.L R 619. 

See Evidence—Miscellaneous. lO M.I. 

A. 165. 

As to document more than thirty veara old, 
discretion of Court as regards—See EVIDENCE 
Act, 1872, 8S 4 and 90, 7 O.G. 290. 

Public record—Ancient document^ —Pre¬ 
sumption as to their genuineness—Production 
from proper custody—Morr.gage — Acknowlodg- 
ment of liability—See EVIDENCE ACT 1872 
03. 35. 74, 80, 90, 59 P.R. 1901. 

Of continuano-! of same state of things—St'e 
Evidence ACT. 1872. ss. 109 . 114. u.B.R 
1897—1901. Vol. U. 414. 

See Execution of decree—execution 

BY AND AGAINST REPRESENTATIVES, A.WN. 
1888, 49. 

Malabar—Forest lands — Presumption — See 

Forest lands, 9 M. 175 . 

Oral gift in favour of daughter of pirt of 
taluka by Taluk1ar-Oral gift of land before 
pansfer of Property Act—As to nature of estate 
taken by fem+le under oril gift—Act I of 1869 

Bs, 13, cl. (1) and 22—Hindu Law—See GIFT, 
5 0.0* 345* 


Presumption— continued. 

Scope of power to appoint acting Judges of 
High Court—in favour of validity of appoint¬ 
ment—See High Court Judges, i6 a. 136, 
F.B. = A.W.N. 1894, 39. 

See HINDU Law—ADOPTION, 3 B.L.R. 27, 
P C. = 12 W.R.P.C. 29 = 13 M.I.A. 85. 

Infrequency of litigation, whether gives rise 
to presumption of non-existence of custom— 

See Hindu Law—custom. 17 a. 294, F.B 
= A.VV.N. 1895. 167. 

Hindu law—Husband and wife—Presump¬ 
tion— See Hindu Law — Husband and 
WIFE, 2 C.VV.N. 367. 

See Hindu Law-Inheritance, 29 C. 
433 . F.G. = 29 I.A. 82 = 6 G.W.N. 490. 

Precept that Byragi can acquire no property 
—Counsel of perfection—Presumption as to 
ownership of property held and money paid by 
head of a mutt-See Hindu JjAW—INTER¬ 
PRETATION. 26 M. 79=12 M.L.J. 439. 

•See Hindu Law—Joint family, ii C. 
177. P C. = 12 I.A. 112, 9 W.R. 558, 3 B.L.H. 
P C. 13 = 12 W.H.P.C- 21 = 13 M.I.A. 523. 11 
M.I.A. 369, 1 Agra 220, 8 B. 154. 27 M. 32, 
A.VV.N 1899.214. 6 P.L.R J900. 140 P R. 
1892. 27 M. 228, 20 A. 182 = A.W.N. 1898, 
I9t 3 C. 315. P.C,, 3 C.L.R. 97. 3 O.W.N. 
134. 

As to age-See HINDU Law—MARRIAGE, 
1 C. 289, P.C. = 3 I.A. 72 = 25 W.R. 235. 

Proof of celebra'iion of marriage—Presump¬ 
tion of validity and performance of ceremonies 
—See Hindu L\w— Marriage, 12 C. 140. 

Legitimacy, nature of—in case of opportunity 
for sexual intercourse—See HINDU Law — 
Marriage, i M.H.C. 478. 

Of marriage from oo-habitation—See HINDU 
Law—Marriage, a W.N. 1906, 204=3 a. 
L.J. 807. 


As to joint character of family property— 
Circumstances rebutting ordinary presumption 

—Se'e Hindu Law—partition, 2 O.P.L R. 

87. 

Grant in favour of temple—Presumption of— 
Annuity granted to defray temple expenses, a 
ohai'go upon village out of profits of which it 
was to be realized—See HINDU LAW—RELI¬ 
GIOUS Endowment, 4 O.O. 6i. 

Hindu widow—Acquisitions from prooerty 
inhorited from husband, her power oi di.sposi- 
tioD — Presumption — See HINDU LAW — 
Widow, 25 M 35l = 12 M.L.J. 6. 


ea to omoe oi dosai—Presumption—Evidoi 
of family or local custom—Onus of proof—i 

Impartible estate, 7 C.L R. i, P.o ,=4 

494 = 7 I.A. 162 = 4 Sar. 154. 

Of valid appoiQtmeno—See Kahnam, lO 

40 J A, 


.^e Landlord and Tenant-General 

28 0. 738 = 5 G.W.N. 858. 
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Presumption—CO 

Grant of land—as to nature of tenure— 
Erection of buildings--5ee LANDLORD AND 

Tenant—alteration of conditions op 

TENANCY. 8 C. 96U. 

Mere long possession of homested land in¬ 
sufficient to ju-itify presumption of permanent 
grant — See LANDLORD AND TENANT — 

Nature of tenancy, 25 C. 896. 

See Landlord and 'I'enant—Nature 
OF tenancy, u C.L.R. 281. 

^ Of law regarding person in whom property in 
timber on tenant’s holumg vests—Uighc of 
tenant to cut and remove sucb uimbsr—See 

Landlord and Tenant—Property in 

TREES, ETC., ON LEASED PREMISES. 5 A.L. 

J. 99 = 3 M.L.T. 194 = A.W.N. 1908, 51 = 3U A. 
134. 

See Landlord and tenant—Relation¬ 
ship OP landlord and tenant. 16 C. 223 
= 16 I.A.6. P.G.. 22 G. 533. P.G. = 2i I.A. 60. 

Tenants under inamdars, wtiether presumed 
to be tenants with occupancy rights— See 

Landlord and Tenant—Miscellaneous, 

30 M. 502 = 2 M.L.T. 470. 

Solicitor—Falsehood in deed—Presumption 
of fraud —Onus—See Legal PRACTITIONERS 

—attorney. 1 E L.R. P.C.. 65 = i0 W.R. 
43, P.C. 

Compromise by counsel or vakil, how far bind¬ 
ing on client—See Legal PRACTITIONERS 

—Pleader—authority TO BIND client. 

6C.W.N. 82. 

Mahomedan Law—As to dower being prompt 
—See Mahomedan Law-Dower, 6 M.H. 
C. 9. 

Dower—Prompt or deferred—as to— See 

Mahomedan Law—DOWER, a.w.N. i88i, 

V 7 • 

Whether prompt or deferred—as to dower 
being prompt — See MaHOMEDAN Law — 
Dower, 23 M. 371. P.B,= 10 M.L.J. 123. 

See Mahomedan Law—joint Family, 
8C. 826 = 10 C.L.R. 603. 

Lengthened co-habitation — Presumptive 
evKianca of marriage—Marriage—See MAHO¬ 
MEDAN Law —Marriage. 2i C. 666, P.C.= 
21 I.A. 56. 

Mahomedan Law—Addition to joint estate 
by managing members—in respect of such 
addition—Sec MAHOMEDAN LAW—MISCEL¬ 
LANEOUS, 2 M.H.C. 4)4. 

Against- ueritability of maintenance grant— 

See Maintenance Grant, 4 C.L.J. 399. 

Marriage properly and duly performed—of 
alidity—See MARRIAGE, 12 C. 706, F.B. 

Suit for mesne profits—Evidence regarding 
area under cultivation with neld by defendants 
— Presumption See Mesne profits — 
Suits for mesne profits and assess¬ 
ment IN execution, 18 0. 540, P.C. 



..I 


Presumption—. - , 

Mortgage—Payment of first mortgage by 
third mortgagee in ignorance ^/sboo'ndrrR-gis- 

tration -Notice—Presumptina of infentioir to 

keep alive first mortgage —See MORTGAGE— 

Sale of mortgaged property, 8 M. 2 i6. 
See Negotiable Instruments Act issi 

s. 118, 2 P.R. 1902. ’ ^ ’ 

Evidence of ownership—arising from posse^^- 

sion—Sec Ownership, 14 c. 740 =i 4 ia 

101, P.C. 


ables wrong-doer to turn ir, to hi^ own account 

Sec Possession—adverse possession 

8 A.L.J. 247. * ’ 


Nazal land in Oudh, suit for posses.sion of— 
Burden of proof—Lord Canning’s proclama¬ 
tion of 1.5th March 1858. effect of-Power-of- 
attorney signed by Deputy Collector for Deputy 
Commissioner — as to —Sec POSSESSION — 

Suits for possession, 7 G.C. 65. 

See PHE EMPTION — CONSTRUCTION OF 
WAJIB-UL-ARZ. 26 A. 549=1 A L.J. 278. 

See Pre-emption — Purchase-money 

29 P.R. 1875. 


See Prescription— 
and air, 3 B.L.R G.C 


Easements— Light 
18. 


Right to an artificial watercourse—of title 
from long continued enjoyment -Sec PRE¬ 
SCRIPTION — easements—Water right 
concerning. 6 C. 394, P.G. = 7 C.L R. 529 

»7 I. A. 240, 


Right to the use of water in artificial water¬ 
courses—Sec Prescription—Easements— 
Water, Right concerning. 4 0. 633, p.c. 


--.y* UOUiCc^OlUIi- 

Length of use by public sufficient to give rise 
to a of opdicatioD to public u.-^e —See PUBLIC 
WAY. A.W.N. 1900, 128. 


Rent Roll—See Ben. 
s. 9, A.W.N. 1886, 26. 


Keg. vii of i822, 


See Religious institutions, 76 P R. 

1867. 


See RENT. U.B.R, 1997—1901, Vol. IT, 

See RES JUDICATA—Miscellaneous 

W.N. 589. ’ 


535. 
6 C. 


As to possession of waste land—See 

judicata-miscellaneous. 9 O.C. 32. 


See Review—Grounds 
B.R. 1893-1900, 568. 


FOR 


review, l. 


P AFTER TIME. 101 

Long occupation—See RIGHT OF OCCU- 

RIGHT. 154 P.R. 

iOOda 


RIGHT OF OCCUPANCY—ACQUISITION 
RIGHT. 187 P.R. 1682. 

Evidence Act, s. 114—Failure to produce titli 

^™=A.'n 
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Presumption— concluded. 

6Ve RIGHT OF WAY, 5 B.L R. App, 84 = 14 
W.R. 124. 

Execution sale—Material irregularity in 
proclamation of sale—Substantial injury—Pre¬ 
sumption—See Sale—Sale in execution 
OF DECREE—Miscellaneous, 7 C. 730 = 9 
C.L.U. 341. 

See Service tenure, 7 0.697=9 C.L.R. 

233. 

Legacy to person appointed executor—Re¬ 
buttal of—Parol evidence—See SUCCESSION 
ACT, 1865, 9. 128, 13 O. 83. 

Joint Hindu family—Family debt, suit for 
—Certificate if necessary—Hindu Law—Evi¬ 
dence—Presumption as to nature of debt—See 
SUCCESSION Certificate act, 1889, s. 4, 
19 B. 338. 

Possession of—from evidence of title—Waste 
lands—Ste TITLE, 5 C.L-K. 481. 

Presumption as to fraud—See TRANSFER 
OF PROPERTY ACT. 1882, s. 53, 22 C. 185. 

See Trees, 16 B. 547. 

Legal adviser and client — Contract with 
persons in fiduciary relation—Mooktear—Pre¬ 
sumption— Onus probandi —See VENDOR AND 
PURCHASER—Invalid sales, i B.L R.A.C. 
95 = 10 W.R. 128. 

See Will—General, 31 C. 885=8 C.W. 
N. 321. 

Mental capacity of testator in dispute—Exe¬ 
cution of will, proof of—Rules for deciding such 
cases—See WILL—EXECUTION, 21 0. 279. 

Blank spaces—Alterations and erasures— 
Presumption—See WILL—MISCELLANEOUS, 
16 P*. 652. 

Presumptive Heirs. 

Right of—See Hindu Law—Widow, 6 C. 

W.N. 169 = 29 I.A. 1 = 24 A. 94, P.C. = 4 Bom. 
L.R. 233. 

Prevailing Rate. 

See Ben. act VIII OF 1885, a. 30 (a), 21 C. 
986. 

Prevarication. 

{l)~Penal Code, AciXtiV of 1860. s. 228— 
Prevarication in giving evidence. —Prevarication 
in giving evidence is u'ltan oflonce under s. 228 
of the Penal Code. Reg. v. Aur a bin Bhirav 

4B.H.C. Cr. 6. [R .Rat. Un. Cr. Cas. 69! 
Rat. Un. Cr, Cas. 473.] 

Prevention of Cruelty to Animals Act. 

See ACT XI OF 1890. 

Price. 

Irregularity — Inadequacy of price—Infer¬ 
ence—Se-e pj:n. Act XI of 1859 s>? n 
C C.W.N. 5‘2C. ’ 


Price — concluded. 

Inadequacy of—Substantial injury—Inade¬ 
quacy of price, result of irregularity—Proof 
—See Civ. Pro. Code, 1908, O. XXI, rr. 66, 
70, 90, 6 C.W.N. 836. 

* 

Inadequacy of—Material irregularity—See 
ClV. PRO, CODE, 1908, 0. XXI, rr. 83. 90, 92. 
8 B. 424. 

Execution sale — Material irregularity- 
inadequacy of price—Presumption— See ClV, 
Pro. Code, 1908, O. XXI, r. 90, 7 C. 466 = 9 
C.L.R. 114. 

Relation between proved material irregulari¬ 
ty and inadequacy of—How established— See 
CIV. Fro. Code, 1908, o. XXI, r. 90, 20 0. 
599, 

Inadequacy of price and irregularify in pro¬ 
ceedings, connection between — See SALE — 

General, li C. 200. 

Inadequacy of—fetched at sale being result 
of irregularity, complained of, established how 

—Se#? Sale—Sale IN execution op de¬ 
cree-general. 30 C. 1 = 6 C.W N. 688. 

See SALE—Sale in execution op de¬ 
cree-setting ASIDE SALE, 20 M. 169. 

Priest. 

Exclusive right to officiate as—Agreement 
between members of family as to division of 
earning as priest, how far enforceable—See DE¬ 
CLARATORY decree, Suit for—Endow¬ 
ments. 13 C.L.J. 449. 

Religious endowment —Priest—Suocossion— 

See Hindu Law—Religious endowment. 

A. W.N. 1881, 52. 

Suit for damages by—for withholding reli¬ 
gious observances due to his sacred ‘rank—See 

Jurisdiction of Civil Courts, i M.H.O, 
301. 

See Jurisdiction op Civil Courts. 8 

B. 9. 


iTiiiim-movors, oengai 8team-bollers. 

See Ben. ACT III op 1879. 

Primogeniture. 

See Hindu Law—impartible estates. 

(1 )—Restriction on afienafion - Ciu. Pro. Code 
{Act XIV of 1882). s. 4G2—Lraue of Court, if to 
be express Presumption — Compromise decree 
wlien to be set aside .—Where thcro is a custom 
of primogonituroi tboro is no restriotion on 
.^lieniition by tho incumbent for tho time 
boinR, unless a speoinl custom is proved to tho 
contrary (22 M. 883 = 20 I.A. 88, F.) In order 
that a compromise may bo binding upon a 
minor, tho leave ol the Court must be express, 
and further ,t must bo arrived at upon the 
cxoicisc of judicial discretion ns to tho pro¬ 
priety of the cainpromiso in tho interests of the 
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Primogeniture—con^m?4ed. 


minor. (16 W.R. 232, 9 G. 810, 7 C.W N 

??’ 531, 29 

M. 104, R.) Where a decree was passed with- 

ou^b any judicial inquiry, or finding as to 
whetner the compromise was for the benefit of 
the minor, although a formal order of sanction 
to file the compromise petition was given to an 
Official of the Court who acted as the minor’s 
guardian ad litem : Held^ that the decree was 
inoperative. When the Court permits a com¬ 
promise, it must be presumed in the absence of 
evidence to the contrary that it gave due con¬ 
sideration to the matter. (8 C.L-J. 31, R,) 
Although in appeal, a decree made upon a 
compromise in a suit in which a minor was a 
party, would be held to be invalid as against 
a minor, it could not, after it had become final 
and been acted upon, be set aside, unless it 
were shown to be prejudicial to the minor. 

Krishna Pershad Roy v. Romesh Chun- 
DErMandol. 8 C.L.J. 274 = 13 C.W.N. 163 
=4 Ind. Caa. 467. (20 A. 98, F.) 

SeeU.P. ACT I OF 1869, IOC. 511 = 11 I.A. 
51, P.C. 

Succession to Talukdari estate granced under 
—Succession to the estate after death of last 
transferee—Mahomedan Law, applicability of 
'-See U.P. ACT I OP 1869, ss. 8, 11, 14, 15. 
and 22, cl. (6;, 8 0,C. 45. 

Meaning of the term —See U.P. Act I OP 

1869, s. 8. lists I and V, and s. 22 (Hi, 14 0. 

W.N. 1010, P.C. = 12 G.L.J. 303 = 8 M.L.T. 

^73 = 7 Ind. Gas. 734 = 7 A.L.J. 1122 = 12 Bom. 

L.R. 1015 = 13 0.0. 316 = 20 H L J. 917 = 32 
A. 599. 

See U. P. ACT I OF 1869, s. 22, sub-ss. 4 
and7. 21 C. 997, P.G. = 2i I.A. 163. 

See U.P. ACT I OF 1869, s. 22, sub-s. 11, 

20 C. 649 = 20 I.A. 77, P.C. 

See U.P. ACT I OF 1869, s. 33, 26 C. 81, P. 

C. = 25I.A. 161 = 2 C.W.N. 737. 

Grant by sanad in 1802 of Zamindari with¬ 
out change of rule of succession by primogeni- 
^re—Madras Regulation XXV of 1302—5ee 

Hindu Law—inheritance, 13 m. 406, p.c. 

= 17 I.A. 134. 

Inheritance by— Onus of .‘proof as to—See 

Burden op Proof—Hindu Law, 15 a. 147 
= A.W.N. 1893, 85. 

Custom of primogeniture set up, onus of proof 
of Admissibility in evidence of statements of 
deceased persons—Opinion evidence— See EVI- 
J5ENCE ACT. 1872, ss. 32, 49, 60, 23 A- 37. P.C. 
=27 I.A. 238 = 5 C.W.N. 33. 

Kajputs of Agra, family custom of—Evidence 
ostablishing imparbibility—See HINDU LAW— 
CUSTOai. 19 A. 1, P. C. = 23 I.A. 147. 

peshpande vatan, partition of— Custom of 
primogeniture—See HINDU LAW—CUSTOM, 10 
327. 

Suit for partition of vatan property—Family 

custom of primogeniture set up — Deshmukhi 

Vatan, impartible nature of — Patelki vatan, 

Partibility of— See HINDU LAW— CUSTOM, 10 
o. 598. 


Primogeniture— conc^Mded. 

See Hindu Law—Debts, 6 C.W.N. 879, 
S^Ruio ol-See Hindu Law-Inheritance. 

Succession—Lineal — Custom — Evidence— 
Office of Chowdhuri—See Hindu Law— 

Inheritances A.L.J. 364 . P.c. = i3C. w N 

681—9 G.L.J, 497 = 11 Bom.L R 530 — 

Sr,si M.M.Vl'fllS: 

daH n°r'^R toimpartible Zemin- 

^ A C A? Hindu Law—inheritance 

5 A. 542 = A.W.N. 1883. 121, 

HTN°mT r A “°tfaer-Succession-See 

Hindu Law—Inheritance, 2 m 286-s 

LA. 1 = 8 C.L.R. 315. P. c. = 4 Sar. 203. ® 

See Hindu Law—Inheritance 6 r t 

R. 232, P.C. = 15 W.R. P.C. 10 = 13 ji ItTkt 
5 B.H.C.A.C. 161, 6 M. H. C. 93 ' 

Custom of—See Hindu Law—Religiouc? 
endowment. 12 B. 331 . ^iil^lGIOUS 

= a!w^N.°1884^^4^3^ I'AW-CusTOM, 3 A. 723 

Mahomedan Law—Succession to religious 

P^*™ogeniture—Custom—See 
Mahomedan Law—wakf, 13 b. 555 

^e Nawab of Tank. 30 c. 843 p c -87 

P. R. 1903 = 112 P.L.R. 1903. 

See Salsettb, 19 B. 680 . 

Prince. 

Suit in British India by independent—Agent 

7srii w®: 

ageoe-SM CIV. K(o!codb" 

aad 15 ID, 86, 5 » P.L.R. lioSl p a ',90“ 

Principal and Agent. 

1. —General. 

2. —Authority of agent. 

3 . Commission agents, 

4. —Duties and liabilities op agents. 

^'~cSals! i-iabilities op prln- 

Ratification OF agent’s act, 

Agent’s adtho- 

8.—Miscellaneous. 


0. VIII—5 
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principal and continued. 

- 1 . —General. 

(D—^<il'oc^^es not necessarily agents of clients 
in 77iercanltle iransacUons.—Advocates who act 
as solicitors are not thereby, without special 
appoiiumeiit. constituted the agents of their 
clients for carrying out mercantile transactions. 
COOVER-IEE LADHA v. VISHRAM EBUAHIM 

AND CO., 1 L.B.R. 346. 

(2)— Manager of joint family — Agent Trustee 
and cestui qiie trust.-The manager of a joint 
family property is not the agent of the members 
of the family, so as to make them liable to be 
sued as if they were the principals. The rela¬ 
tion of such persons is not that of principal 
and agent, or of partners ; it is much more like 
that of trustee and cestui que trust. ANNA- 
MALAI CHETTY v. MUKUGESA CHETTY. 26 

M 544 P C. = 7 C.W N. 734 = 30 I.A. 220. 
[A’xpC, Ul.L.T. U5 = 19M.D.J. 70 = 32 M. 
271; R., 24 I^.R- 190-1, 2‘J A. 37 = 3 A.L.J. /85 
= A.W.N. 1‘JOG. 2G1, 30 A. 4*22 = 5 A.L J. 375 
= A.W.N. 1003, 175 = 4 M.L.T. 49. 13 G.W.N. 


815.J 

—Evidence to prove authority to 
execute and register a document—No meiition of 
the name of the principal in the document— 
Estoppel—Entry of husband's name as joint 
occupier, effect of—Civ. Pro. Code {Act V of 
1908), 0. I, r. 0—Misjoinder of parties. —A 
conveyance, it was alleged, was executed by the 
husband and the son ot a woman as her agents, 
but the woman’s name was nowhere mentioned 
in the conveyance, and the husband and the 
son did not sign as agents for any one. Reid, 
that the husband and the son were not the 
agents of the women and that she was not 
bound by the conveyance. The entry of a per¬ 
son's name in the Revenue Maps as joint 
occupier with X would not estop X from claim¬ 
ing the lands as her sole property. Such an 
entry merely shows that the other man was in 
joint possosiiuu with X, and a transferee before 
taking the conveyance is bound to inquire as to 
the title of each. A suit cannot be defeated by 
misjoinder of parties. MO \E v. My AUNG 
THA, 12 Ind. Cas. 206, 

Family Karar—Agency —Words confer¬ 
ring power to contract aebts not sufficient to 

constitute agency. under llic terms of 

a family Karar S, one of the tr.)tbers, was 
ompower-jd to contract debts for specific pur¬ 
poses aud the other brothers agreed to be bound 
by the same ; held that words conferring such 
power wore not sutTiciont to create S an agent 
of the other brothers. In re SRINIVASA 
AiYANGAR, 1912M.W.N. 493 = 14lnd, Caa. 681. 

yb)—Principal ayid agent—Limited authority 
of laUer knoion third party—'^Holding out," 
principle of, if applies — Estoppel—Negligent or 
improper act of principal apparently investing 
the agent toith extended authority, not proved— 
Misdirection.— poreon, who deals with an 
agent whose authority he knows to bo limited, 
does 80 at bis peril, in this sense, that, should 
the ageut ho found to have exceeded his autho¬ 
rity, the principal cannot be made responsible. 


Principal and Agent —continued. 

-1.—General— continued. 

In order that the principle of “ holding out 
should, m any given case of agency, apply to 
the act done by the agent, and relied upon to 
bind the principal, it must be an act of that 
particular class of acts, which the agent is held 
out as having a general authority on behalf of 
his principal to do. But if the agent be held 
out as having a limited authority to do on be¬ 
half of bis principal acts of a particular class, 
then the principal is not bound by an act done 
outside that authority, even though it be an act 
of that particular class, because, the authority 
being tnus represented to be so limited, the 
party prejudiced has notice, and should ascer¬ 
tain whether or not that act is authorised. 
Where the principal did not by any negligent 
or improper act allow the agent- to bo apparent¬ 
ly invested with an authority beyond or greater 
than the limited authority which the customer 
knew him to posses.-, there could not bo 
any estoppel as against the principal, in respect 
of any of the stop?* in a transaction whereby the 
customer w'as deceived by the agent acting 
beyond his authority. THE RUSSO-CHINESE 

BANK V. Li Vau Sam, 14 C. W. N. 381. P. C. 

= 5 Ind. Cas. 789. 

[0,]—Agency — Agent's misrepresentation — 
Principal’s The principal canuot in 

any way be affected by the misrepresentation 
of the agent, when the misrepresentation does 
not refer to anything within the scope of his 
agency. RAM.\S\V.\MI AIYAR v. KANTHAYYAN, 

9 M.L.J. 57. 

of master or principal for acts 
of servant or agent. —A master or principalis 
liable for any wrong done by a servant or agent, 
provided the act is done on his behalf and with 
the intention of serving his purposes. ISWAB 
CHUNDER SANTRA V. SATISH CHUNDER 

GlKI, 30 C. 207 = 7 C.W.N. 126. [R., 0 Bom. 

L.R. 131.] 

iS)—Negligence of agent—Liability for negli^ 
gencc. —Where the plaintiffs alleged that they 
purchased goods and directed the defendants to 
send them to a particular place, and the goods 
wore direetod to other places, on account of 
which they suffered loss and claimed damages 
from the defoiulanls, who pleaded that the 
goods wore misdireotod through the neglicenoe 
of Railway officials, held that the ownership of 
the goods vested in the plaintiffs from the date 
of purchase, and the defendants became their 
agents from that date. Held further that the 
defendants, in contracting with tho Railway, 
contracted as agents of the plaintiffs, irrt spec- 
live of tho fact whether they did or did not dis- 
oloso the names of their principals and that 
they could only be held to bo liable to pay 
damages if negligence was brought homo to 
them. KiSHAN DaVAE y. HaU i’KASAD, 7 A. 
L.J. 732 = 7 Ind. Cas. 287. 

(9)—Confrac; Act (IX of 1872),ss. 198.211 and 
21G—Secref profits by the agent— Ratilicaiion — 
Ro.s judicata—'iVo appeals from one decree — 
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Principal and Agent —continued, 

“!•—General—con-^inMed, 

Decrees in appeal drawn up in identical terms — 
Appeal from one decree only,—The defendant 
had entered into a contract for sale of merchan¬ 
dise with the plaintiff on his behalf. The defend¬ 
ant supplied his own goods in fulfilment of 
these contracts, but, when subsequently the 
goods consigned by the plaintiff arrived, he 
sold the same to another merchant at a higher 
rate than the contract rate. The plaintiff 
claimed the difference as profits and askea for a 
settlement of accounts. The Court of first 
instance lound a certain amount to be cue to the 
plaintiff and decreed the claim in part. Both 
parties appealed to the District Judge, who 
dismissed the plaintiff’s appeal and allowed 
that of the defendants. But the decrees that 
were drawn up in these appeals were exactly 
similar. The plaintiff appealed from the decree 
passed in his appeal. A preliminary objection 
was taken that the decree in the defendant’s 
appeal having become final, the plaintiff’s 
appeal ought not to be heard. Held, that 
there was in fact but one aecree settling the 
accounts between the parties, and the decree in 
the case in which no appeal was preferred did 
not operate as res judicata and preclude the 
hearing of the other appeal, Held, JurUier, 
that the defendants, being the plaintiff’s agents, 
could not be permitted to make any profits out 
of the plaintiff’s goods, and were liable to 
account lo plaintiff for the sale of his goods at a 
higher rate. It is a well recognised principle 
of law that an agent is not entitled to make a 
secret profit by dealing in the business of the 
agency on his own account. Duty of agent 
discussed. So long as the relation of principal 
and agent subsists, the principal is entitled to 
the exercise of the disinterested skill, diligence 
and zeal of the agent for his exclusive benefit, 
There can be no ratification, until the person 
ratifying comes to know all the material facts. 
Where the principal did not know, until after 
the institution of the suit, that the agents had 
sold to him their goods at a price which was in 
excess of the market price, he could repudiate 
the transaction after the institution of the suit. 

Damodardasv. SheoramDas, 4 A.L.J.587 

= A.W.N. 1907. 245=^29 A. 730. (33 C., 1101, 

29 M. 333, E.) [Dtss., A.W.N, 1908, 211 = 4 M, 
L.T. 172.1 


Principal and Agent —continued. 

"■““^•“General—confinwed. 

he was acting witbin the scope of his agency 
A Government officer as such has no express or 
mplied authority to pledge the credit of 
Government for all matters necessary lo the 
performance of the duties imposed on him bv 
Government. Ratification of the acts of a 
Government officer done beyond the scope of 
his authority cannot be made by an unautho- 
nzed agent; ic can only be made by Govern¬ 
ment Itself or with its full knowledge’ Secke 

(V2)—Minor agent — Estoppel, — Where a 
person knowingly enters into a contract with 
minors whereby the latter are appointed his 
agents and contract of agency subsists for a 
ume, it is not open to the former subsequently 
to say that the contract of agency, having been 
made by the minors, is void. Madan GOPAr, 

V Hindu Buiscuit Co. Ld., * Bom. LR 

627. 

{^B)—lndentor—Manufacturer sending goods 
througfi an agent—Relation between agent and 

t7idenf(jr.-Ahhoughthe transaction between a 

I commission merchant in Europe and an inden- 
tor in Bombay may be a contract of sale passing 
the property from one to the other, there mav 
be superadded the duty of an agent to his ptinci- 
pal, e.p., to buy the goods at the lowest price 
possible. Beier V. Chhotalal, 5 Bom. L,R 
519, on appeal, 6 Bom. L.R. 948. 

iU)—Principal and agent—Payment to un¬ 
authorised npenf.—Payment to an agent who 
to the knowledge of the debtor, had no autho- 
rUy to receive the payment, does not discharge 
the debtor. MACKENZIE Lyall v Sum 
Ohunder Seal, 12 B.L.R. 360. ‘ 


(10) —Common agent—Same person, agent of 
rnortgagor and mortgagee, —Where a person, 
who acts as agent both of the mortgagor and 
the mortgagee in a transaction, acts fraudu¬ 
lently towards the latter by not disclosing to 
him the fliw in the title, the latter is entitled 
to say that the agent’s knowledge should not 
be imputed to him and used to his prejudice. 
SOOLEMAN V. Rahiutula, 6 Bom. L.R. 800, 
on appeal, 7 Bom. L.R. 407,C.A., and 10 Bom. 

^.R loes, p.c. 

, Public ageiit — Government—Express or 

implied authority to bind Government — Ratifi¬ 
cation—Authorised agent. —An agent contract- 
Jbg on behalf of Government is not personally 
bound by such a contract but it must be shown 


^Qcnt appointed by administrator — 

Liaoihty of agent to person entitled to estate _ 

Where an agent is appointed by the adminis¬ 
trator of an estate, in his capacity as such an 
administrator neither the agent, nor his repre¬ 
sentative, is liable to be proceeded against on 

I the contract of agency, by the person entitled 
to the estate notwithstanding that the adminis 
trator obtained letters of administration as 
attorney of the mother and guardian of the 
person entitled. CHIDAMBARAM CHETTIv 
PICHAPPA Chetty, 30 M. 243 = 2 M.L.T. 326.’ 

{\G)-Gambhng debt 0 / principal paid by 
agent Right of agent to recover sums actually 
paid—Hundi drawn by principal-Consider 
tion-Contract Act (IX of 1872), s. Public 
policy. Held, that an agent is entitled to re¬ 
cover from his principal sums actually paid bv 
the agent in settling a gambling debt in^curred 
by the principal, whether the payment is bv 
way of adjustment of accounts or in cash A 
Hundi executed by a principal in favour of his 

agent for such payments is for consideration. 

GHASI ram V. JAI LAL, 60 P.W R 1912 = 7Q 

P.L R. 1912 = 13 Ind. Cas. 319 (79 P.R 

= 130 P.W.R. 1908. E.B., E.) 

[ID—Principal and Agent-Debt, satisfaction 

0,. A, BandC jointly and severally owed a 
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debt to the respondents. A died and the res¬ 
pondents agreed to take a boat of his in full 
satisfaction of the debt due to them. C was 
asked by the respondents to bring the boat and 
hand it over to them. C brought the boat but 
did not hand it over as arranged. The respond- 
ents sued to recover the debt. It was contend¬ 
ed that C became the agent of the respondents 
and delivery of the boat to him amounted to 
delivery to the respondents :— Held, that C, 
being one of the three principals who owed 
the debt, could not be considered as an agent 
for the respondents. It would have been a 
different matter if C, had been a stranger. 
SHWE AUNG V. ARUNACHEDAM GHETTY, 11 

Ind. Cas. 864. 

(18)— Contract—Agreeynent to procure loan — 
Principal and agent—Loan stipulaud for not 
obtained in full, but loan obtained accepted by 
principal—Remunerationof agent. —The defend¬ 
ant applied to the plaintiff to negotiate a loan 
for him, and a memorandum of the terms on 
which the loan was to be raised was made by 
him to the following effect:—Rs. 3.50,000 
are required for paying off certain creditors. 
Interest will be 8 annas per cent, per mensem. 
Interest will be paid annually, and not less 
than Rs. 10 towards the payment of principal. 
Commission will be paid at 2 per cent. Estate 
free from any chargo and yielding a profit 
equal in amount to the annual interest, and a 
quarter thereof will be hypothecated in the 
deed, which will be a hypothecation bond. 
The value of the stamp and the costs of regis¬ 
tration will be paid by the debtor.” The plaint¬ 
iff failed to procure the loan which the plaint¬ 
iff wanted, but did procure a loan of 
Rs. 3,00,000 bearing interest at 9 per cent. 
The defendant accepted this loan and subse¬ 
quently promised to pay the plaintiffs com¬ 
mission at the rate mentioned in the memo¬ 
randum ; but he did not do so. On suit by the 
plaintiff to recover commission at 2 per cent, 
it was held that the memorandum above set 
forth did not constitute a contract between the 
parties, but was no more than a note of the 
terms upon which the defendant would be 
glad to raise the loan, and that, as the defend¬ 
ant had accepted the loan negotiated by the 
plaintiff and subsequently promised to pay the 
commission due, the plaintiff was entitled to 
recover his commission at the rate mentioned 
in the memorandum. SETH SllAPURJI v, 

Sheoba.t Singh, A.W.N. 1900,43. 

(19)— Suit for accounie by principal—No set 
ojj pleaded by agent—Invoices an undertaking 
to pay whatever is found due to agent — No 
claim for set off necessary—Civ. Pro. Code {Act 
XIV 0/1882), ss. 210-A, 216— Decree inaccouni 
cases. —A suit for accounts by a principal 
against an agent, where the agency is not deni¬ 
ed, necessarily involves an undertaking by the 
plaintiff to pay to the defendant any sum that 
may bo found due to the dofondaut by him on 
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the taking of accounts, and it is unnecessary 
that the defendant should plead a set-off or 
counterclaim. Hence, where a suit was brought 
against an agent for rendition of accounts, and 
the agent expressed himself as ready and will¬ 
ing to render the accounts, but alleged that, 
on such accounts being taken, money would 
be found to be due to him without specifically 
praying for a decree, and the Court granted a 
decree to the agent upon the finding that 
money was really due to him, held, that the 
decree was justified with reference to the prO" 
visions of ss. 215-A and 216 of theCode of Civil 
Procedure (1882). PARMANAND v. JAGAT 
Narain, 7 A.L.J. 543 — 6 Ind, Cas. 162 = 32 

A. 523. 

(20)—Principal and Agent—Suit for accounts 
—Suit for surcharging and falsifying accounts 
—Reliefs in two classes of suit—Frazid—Errors 
—Incojisistent pleas—Amendment of plaint — 
Account stated, whether balancing of an account 
is—Money in agent's hands for specific purpose 
—Burden of proof.—k suit by a principal for 
accounts on the allegation chat the defendant, 
his agent, has not rendered any account, has 
manifestly an entirely different scope from 
that of a suit in which a principal alleges that 
the defendant, his agent, has rendered ac¬ 
counts, but prays to have them ro-opened or to 
have liberty to surcharge and falsify them on 
the ground of fraud or material error. In the 
first class of oases, if it is established that the 
defendant is the agent of the plaintiff and has 
not rendered accounts, a preliminary decree 
must follow as a matter of course. In the 
second class of oases, if the plaintiff seeks to 
re-opon settled accounts on the ground of 
fraud, such fraud must be spooifioally alleged 
in the plaint and proved in the ovidenoo. If, 
on the other hand, ho seeks merely to sur¬ 
charge or falsify the accounts, the particular 
grounds upon which he seeks such relief, must 
be specifically stated, and some substantial 
errors pointed out so as to enable the defend¬ 
ant to controvert the charges and allow the 
Court to judge whether the plaintiff ought to 
bo allowed to surcharge and falsify. A plaintiff 
may bo allowed to amend the plaint and put 
forward two inconsistent cases, namely, first, 
that the defendant had never rendered ac¬ 
counts, and, therefore, should bo called upon 
to render them, and secondly, that the defend¬ 
ant had rendered accounts but that they ought 
to bo re-opened on the ground of fraud or the 
plaintiff should bo given liberty to surcharge 
and falsify them because vitiated by over¬ 
charges aud material errors. If there are 
errors in the account, of suflioiont number aud 
sufficient magnitude, it is not necessary that 
the errors shown should amount to fraud; if 
they are suffioiont in number aud importance, 
whether they wore caused by mistake or caused 
by fraud, the Court has a right to opou the 
accounts. Although tho more balaucing of an 
account in a book of accounts docs not, of 
itself, constitute au account stated, yot where 
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the defendant and his superior officer met 
month by month and went over the accounts, 
the balance was struck and accepted as correct 
It cannot be disputed that the defendant has 
rendered accounts. Where an agent has been 
entrusted with the money of his principal to bo 
expended for a specific purpose, he may be 
required to account on equitable grounds, and 
upon such accountings, the burden is upon 
him to show that his trust duties have been 
performed and also the manner of their per¬ 
formance. Prasanna Kumar Mookerjee 
V. Burn & co. Ltd., 7 Ind. Cas. 270 . 


(21) —iSwif for money due after prior suit 
for acmnt—Res judicata.—In the mofussil, a 
second suit by a principal against his agent, 
for the recovery of the sum found due in a 
prior suit for account alone, is not barred as 
resjudtcata by the first suit. GOBIND MOHUN 

D Sheriff, 7 C. 169 = 8 C.L. 

K. o57, 

(22) -—Siiif for an account by an agent aganist 
nis principal—Contract Act, 1872, s. 213*—An 
agent cannot sue his principal for adjustment 

° mere fact that the princi¬ 

pal keeps the account does not give the agent 

of necessity any right to claim “ an account ” 

« t>“i « ’ JowAHAR Singh v. Haria Mal, 
6P.L.R. 1900 = 60 P.R. 1899. 

_ Pfincipal and agent — Accounts—Wages 

oet'Off, claim to wages cannot properly be 
preferred by an agent or treated by a Court as 
a set-ofi to his principal’s suit for an account; 

t such a claim would find its appropriate 
P ace on the debit side of the account to be 
urnished by the agent, and would receive the 
ention of the Court when the account should 
coffie to be considered. AJUDHIA Baksh 
SINGH V. SHEOMANGAD SINGH, A.W.N. 1883, 

for account. —Prayer in plaint, 
subsequent procedure, step by step, till 
drawing up of the final decree, pointed out 

and explained. Degambur Mozumdar v. 
^ALLYNATH Roy, 7 C. 654 = 9 CL.R. 265. 
15C.P.L.R 61.] 

(25) —/or account—Burden of proof — 
ocfs to be proved by plaintiff, —In a suit for an 

a.gainst an Agent, it is not incumbent 
the principal, first to satisfy the Court that 
1 °*^.onght to be, some surplus in the 

nds of his agent. It is sufficient if it is 
own that the defendant was an agent bound 
.°^^COunt. RaMDAS V. BHAGWAT DAS, 

1903, 1. (A.W.N. 1883, 218, R.) 

(26) -—Payment to Agent—Mode of proving 
cms tn accowni - Burden of proof. — Held, that 

to agent is payment to principal, and 
ne Court cannot direct that the debtor should 
ecover from the agent the amount paid to him. 
n an account case the plaintifi is bound to 
prove each item, and the best mode of doing 
0 18 that the defendant should be asked what 
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fho'Sid 

W.ir ^ TULSI 

P L R 1912 = 36 

r.lj.K. 1912 = 13 Ind. Cas. 955, 

(27) Debt by co-sharer under power-of-attor 

ney from other co-sharers-FronZsoiyTote 

executed by agent only^Loan for paying Gov¬ 
ernment reveyiue of joint estate—LeUer given 
y agent Liability of principals—Hegmiable 

The defendant No. 4 was an agent of his oo- 
sharers, the other defendants, under a power- 
of-attorney, under which he had authority to 
borrow money generally for the mauageinent 

n:oaey fmTthe 

plaintiff by executing a hand-note. The money 
was payable to the plaintiff. As part of the 

fi to this efieot : ■' l have this day borro3 
from you Rs. 5,000 by executing a hand-note 
for paying the Government revenue of estate 
belonging to S and others. I deposit with you 
the agentnamah showing that I am the agent 

defend sued all the 

defendants for the money : Held, that, by 

taking the hand-note from defendant No. I, 

the plaintiff cannot be held to have elected to 

treat him as his sole debtor, and that all the 

defendants were liable for the money : S. 28 

Instruments Act does not 
arise for consideration when the promissory- 

note is not negotiable. sattya PeiyaGho 

SHAD V. GOBINDA MOHUN RoY CHOWDHRY 

236*'^' C.W.N. 411 = 11 C.L.J.’ 

*28)—Corefracf—RriMctpal and agent—Suit 

hrnti r K suit by a 

broker for brokerage at the rate agreed agon, 

will he when he has performed his part of the 
contract. When a person contracts with a 
broker for a loan to be secured on the first 
mortgage of certain properties, and promises 
a commission to him, the broker is entitled to 
his remuneration, on his finding a lender 
willing to lend the amount, though the tran¬ 
saction falls through, because of the inability of 
the borrower to satisfy the lender's attorney on 

33®L t'IsT “f-" R • (1875), 

oo ij.i. 00^^ Prickett v. Badopr 

1 C.B.N.S. 296, 3 C.W.N. clxxvifiR ) S’ 

regard. being bad to the terms of tL a^ee 

defect m the title, for recovering the'ISnu'nt 

® o'. 39-Act 

XX of 1841 Mala fide pledge of securities by 

V- ~ Factors^ 
h extended to India, 

?ft 44 ^ A legislature, XX of 

1844. A baman, or agent, was entrusted by 

his principals with a bill of lading for a parth 

cular purpose and he pledged tht same. Zla 

fide, without the consent of his principals to a 

native Banker, for advances made to himself • 
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held that in order to invalidate a pledge made 
under the third section of the Act, 5th ana btn 
Viet. c. 39, it i-J necessary that the Court, or 
jury should find that the lender had notice of 
the agent’s mah fides, or want of authority to 
pledge the goods To establish such notice, it 
is bulficient to show that the circumstances 
attending the transaction were such that a rea- 
sooable man of business applying his under¬ 
standing to them, would certainly know that 
the agent had no authority to make the pledge 
even if the agent was not also acting mala fide 
towards his principals. An appeal abated by 
the death of the respondent. Administration 
with the Will annexed was granted to the Ad¬ 
ministrator-General of Bengal. On the appli¬ 
cation of the appellant, the appeal was revived 
against the Administrator-General as the per¬ 
sonal representative of the respondent. GOBIND 

Chunder Sein V. The administrator 

General OF BENGAL. 1 W R.P.C. 43 = 9 M. 

I.A. 140 = 1 Ind. Jur. O.S. 17. [fl., 10 G.L.J. 

331.] 

{^0)—Construction — Document embodying 
terms of compromise—English word ‘ mistake' 
used in Tamil docu7nent—Princioal exonerating 
agent from all'mistakes'—What the iertn in¬ 
cludes—Fraud,—Attev the termination of the 
agency, the plaintiSs charged their agent with 
misappropriation and false entries in the 
accounts. In complete settlement of all the 
differences between the plaintiffs and their 
agent, a compromise was arrived at and a Tamil 
document embodying the terms of the compro¬ 
mise was executed, in which the English word 
“mistake ” was used, and a term exonerating 
the agent from all his “mistakes” was inserted. 

that ihe term "mistake” according to 
its common use in such a document was wide 
enough to cover all kinds of default and error 
including fraud. M.S.M.8. Myappa ChetTY 
V. Perianan CHETTY, 8 M.L.T. 236. 

(31)—Fraud of agent—Agent fraudulently 
withholding mformation from (he principal — 
Principal cannot be fixed with the knowledge — 
Company -Internal defects such as want of re¬ 
solution or non-existence of a competent board 
of directors, not to affect innocent third party 
without notice—Agreement to borrow money on 
a charge on property—Agreement creates valid 
charge. —The plaintiff advanced to the defend¬ 
ant Company six lacs of rupees on a mort¬ 
gage of the Mills belonging to the Company, 
on the 15th April 1905. Under the terms of 
the deed oi mortgage, the plaintiff appointed 
his Munim, 3. to bn a director of tho defendant 
Company, which office J filled till tho 12th July 
1909 on which date be sent in his resignation. 
During his directorate it came to J’s knowledge 
that the Company had on Uth July 1907 bor¬ 
rowed three lacs of rupee.s from a Bank for ono 
year on condition not to further mortgage or 
charge the property of tho Mill during the cur¬ 
rency of the loan. Tho loan was renewed 
twice, but at neither time was this condition 
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renewed. On the 5th August 1909, the Com¬ 
pany’s principal agent and director D obtained 
from the plaintiff a loan of two lacs of rupees 
and passed a receipt bearing one anna stamp 
which recited that the sum was a part-pay- 
ment of the sum of five lacs of rupees which 
the plaintiff had intended as a further charge 
on the Mills; that if the plaintiff advanced 

the said amount, the Company 
a proper legal conveyance ; and that u ho did 
not, the sum would be returned to him 
interest. This transaction was not sanctioned 
by the board of directors ; and as a matter of 
fact there was no competent board in existence 
then to authorize it. Before making the loan, 
the plaintiff had consulted J as to its advisabi¬ 
lity, but J had withheld the knowledge he had 
about the Company’s borrowings from the 
Bank and had advised him that there was no 
objection to his making tho loan. The re¬ 
ceipt was subsequently stamped as s convey¬ 
ance and duly registered. The affairs of the 
defendant Company having gone into liqui¬ 
dation, the plaintiff sued to have a charge de¬ 
clared on the Mill as to his loan of two lacs of 
rupees : and to have it declared that ho was 
a secured creditor to the extent of the loan. 
Held, (1) thai J, in concealing the information 
which he had from his master, tho plaintiff, 
was guilty of fraud and misfeasance against 
the plaintiff ; and that tho plaintiff could not, 
therefore, be fixed with knowlego of things which 
were fraudulently concealed from him by J. 
(2J That tho resolution by which the Company 
had agreed not to further charge the Mill pro¬ 
perty had exhausted itself on the 11th June 1908. 
(3) That, even if the condition not to further 
mortgage or charge the property had existed, 
tho dofendant-Company oould not bo permitted 
to plead the same in derogation of tho rights 
and claims of the plaintiff to a charge on their 
property. (4) That, if the plaintiff acquired a 
charge on the property of the defendaut-Com- 
pany, that charge was valid and binding on tho 
Company, nobwithstandig the facts that, at tho 
time tho charge was given, the board of direc¬ 
tors had not passed a resolution authorizing 
tho creation of such charge, or that there was 
not at tho time in oxistonoo a B >rtri of Directors 
properly constituted according to tho require¬ 
ments of the Articles of Association. (5) That 
a valid, legal and binding further charge was 
created in favour of tho plaintiff against the 
mortgaged property of tho defendant Company 
for the two lacs of rupees advanced by tho plain¬ 
tiff on the 5th August 1909. Whore the agent, 
though aoting on the prinoipars behalf in some 
transaction in which his knowledge would 
obhowiso bo imputed to his principal, takes 
paH in any fraud or misfeasance against tho 
principal, tho principal is not bound by the 
agont’s knowledge of such fraud or misfeasanco. 
In law, neither the want of a resolution nor 
tho defect in tho bl)ard of directors of a Com¬ 
pany can affect adversely tho rights of third 
' parties, who have no knowledge of tho existence 
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of such infirmities when dealing with the Com¬ 
pany. Shivlal MOTILAL V. Tricumdas 

^S = 14 Ind. Cas. 353 = 

36 B. 564. 


Agent under a power of attorney—Suit 
for recovery of money spent by him in t)ie course 
Of agency—Money recoverable under $. 70. Con- 
Acf Period of limitation — Limitation 
Act sell. II, arts, 61, 83, 116, applicability of- 

o indewni/?/ agent—Contract Act, 

s. All Obligation not expressed in writing but 
imposed by law, whether to be treated as in writ¬ 
ing—Agent's right of retainer—Lien—His right 
to sue for money—Period within which may be 
enforced. Where an agent under a power of 
attorney brought a suit for recovery of monies 
spent by him in the course of the agency, held, 
(1) that his expenditure of monies belonging to 
•mmself in the business of the agency would be 
recoverable under s. 70 of the Contract Act im- 
mediately after he expended his monies (2) and 
that the suit ought to be brought within three 

payment under art. 61 
ot the limitation Act. Art. 61 relates to a suit 

P^'y^ible to the plaintiff for money 
paid to the defendant. The article is not con- 
■hned to cases where the defendant is under a 
legal hability to make a payment. Arc. 116, 
w ich relates to a suit for compensation for 
breach of a contract in writing registered, does 
hot apply to this case, for, in the power of 
attorney there is no promise tr pay, and there is 
ho breach of a contract in writing registered. The 
^ principal to indemnify under 

^ the Contract Act, which is not a term 
0 the contract nor to be deemed a part of the 
contract, but a mere obligation cast on the 
principal by the operation of law,cannot be held 
0 be in writing registered within the meaning 
art, 116. Art. 83, which relates to a suit upon 
any other contract to indemnify, ceases to be 
^pplicable to this case, since the obligation to 

is not a contract to do so. Even, if it 
starting point of limitation 
ouJd be the date of payment when the agent 

' damnified. Where an agent 

IS obliged to sue for monies spent by him in the 
usiness of the agency, his right of action ia 
not postponed until the termination of the 
agency, even though his right of retainer and 
IS hen may be enforced long after the expenses 
ave been incurred, so long as moneys or the 
goods of the principal in connection with the 
agency are held by the agent irrespective of the 
period that has elapsed since the expenses 
themselves were incurred. KaNDASAMI PlLDAI 
!• AVAYAMBAti, 8 M.L.T. 194 = 7 Ind. Cas. 
389 = 20 M.L.J. 989 = M.W.N. 1910, 316. 

, doint power of attorney> — T}he petitioner 

neld a power of attorney jointly from five per¬ 
sons which did not authorize him to act 
in any matter in which one or more 
of those five persons might be severally con- 
oeroed, nor was it sufficiently stamped to cover. 
five separate powers of attorney on behalf of 
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five individuals; Held, that under this power- 
of-attorney the agent could not act, in 
cases in which all the executants of the power- 
of-attorney were not concerned. Sahai Lal 
V. Lalta Pershad, 1 O.C. 159. 

7 - against agent, commencement of 

limitation for, from termination of agency— 

Mere absconding of agent, not such termination. 
— vyhere an agency has been created for a 6xed 
period, the mere absconding of the agent would 
not amoniit to such a determination of the 
agency as to cause limitation to run from that 
date, in respect of a suit against the agent for 
recovery of money which he was bound to collect 
and pay over to his principal. BiSSESSUR ROT 

Chowdhry v. Ram Doolal Chund 6 W 
R. Act X. Rul. 29. ’ 

iSb)—Necessity of demand—Termination of 
yency-Ss, 201, 218,1.C.A.. 1872.-If demand 
for an account is not made, no cause of action 
accrues against the agent until the agency is 
determined. The agency of a person, employed 
by another for selling goods on the latter’s 
behalf, does not terminate, when the goods are 
sold and the money received by the agent, but 
only when the agent has fully accounted to 
the principal for money received on bis behalf. 
Fink v. Buldeo Dass, 26 C. 715=3 c W N 

524. (12 A. 541, F.) 

{B6}—Principal and agent—Authority, termi¬ 
nation of—Notice — Acknowledgment—Limita¬ 
tion. Plaintiff sued the defendant upon 
accounts and based his claim on a statement 
of account signed by the ex-agent of the 
defendant. Plaintiff knew at the time of the 
acknowledgment by the agent that he had 
quitted the defendant’s service though no 
formal notice was given of the fact. Held that 
the plaintiff must be taken to have known that 
the agent had no general authority to sign the 
statement of account on behalf of the defendant 
and that the acknowledgment signed by him 
could not prevent t.be operation of the Statute 
of Limitations. DiNOMOYI Debi v. Luchmi- 
PUT SINGH Bahadur, 6 C.L.R. 101, p.c =7 
I. A, 8=4 Sar, 117. 

agent—Limitation 

Act VIII of 1869 (B.C .)—A suit for tha 
recovery o£ money in the hands of an agent 
employed to collect rents, must be hrought’ 
under Act VIII of 1869, within a year after the 
termination of the agency, PARBUTTIN4TH 
ROY V. TEJOMOY BanERJI, 5 C. 303. 

{38}—Suit for money against agent, limitation 

of one year for. commencement of. from date of 

plaintiff s knowledge of dues by Qpeni.—Where a 
previous suit haying been brought against the 
agent for rendering of accounts, the latter had 

tendered the accounts in Court, a subsequent 

suit against ^ the agent for money must be 
brought within one year from the date of the 
tender of the accounts by the agent, such date 
being the date on which plaintiff had obtained 



79 


THE ALL INDIA DIGEST. 


80 


Principal and A gent ^continued.. 

— 1 . —General — continued, 

knowledge of the sum due to him. HURO 

SHORN narain Singh v. Roochee Dobey, 

6 W R. Act X. Rol. 30. ID., 12 W.R. 116.] 

r 3 Q )—Suit for money in agent's hands, Ixmita- 
tion for, under s. 33 of Act X of 1859, to be 
computed from date of agent's suspension .— 
Defendant, a tashildar in the service of the 
plaintiff, was suspended from his duties to 
which ho never returned. The present suit for 
money received by him was brought beyond the 
period of one ycir limited by s. 33 of Act X of 
1859. Plaintiff contended that the defendant 
was not actually dismissed till within the 
period of one year of the suit. But the High 
Court held that, as a general rule, the period of 
limitation should be counted as from the date 
of the suspension. RADHIKA PerSHAD 
CHATTER.TEE V. RAJIDHUN POOROHEET, 

6 W.R. Act X, Rul. 27. 

{iO)—Stamp Act, s. Zh—Stamp—Unstamped 
document^Copy cannot be accepted as evidence 
on payment of penalty—Principal and Agent — 
Power of attorney—Document not admissible in 
evidence for being unstamped—Agency may be 
established by other evidence — Ratification^ 
Mortgyge— Interest, — Beld, that copy of an 
unstamped document cannot be admitted 
in evidence on payment of penalty under s. 35 
of the Stamp Act. (23 M. 49, F’\ 30 M. 38G, 17 
JI. 473, 18 A, 295, R.) It was alleged that a 
mortgage was effected in favour of the plaintiff 
by a person who had got a power of attorney 
from ihe defendant. The power of attorney 
was not produced in evidence though its execu¬ 
tion was admitted. The lower Court held that 
evidence was not admissible to prove the agency 
otherwise than by production of the power of 
attorney and that ratification of the mortgage 
was not established. Held, by the Chief Court, 
that, as a power of attorney is not the only 
evidence legally admissible to prove the autho¬ 
rity of the ageut, the fact could bo proved by 
evidence aliunde, and, so far as third parties 
were concerned, none the less so because the 
agent was appointed under a written document 
executed by the principal. Held, further, that 
the authority of the agent and ratification of 
the mortgage by the principal were established 
by the statements of the parties to the deed and 
their conduct in relation to the transaction, 
that the payment of the mortgage money to 
the agent entitled the mortgagee in equity to 
recover the money from the principal. The 
mortgage-deed provided that interest shall be 
payable to the mortgagee until he obtains 
possession of the mortgaged property, and 
further that ho may, if ho so prefers, instead of 
taking possession, continue to charge interest 
at the rate agreed upon. Held, that in such a 
case, the mortgagee is entitled to claim interest, 
Lala Nanak Chand v, Muhammad afzal. 
IIP.L.R. 1913. 

Agent — Poxver-of attorney executed— 
Proof of agent's authority by other evidence- 


principal and continued. 

— 1,—General— conlviued. 

Third party's right prove relation of princi¬ 
pal and agent by evidence other than written 
power of attorney—Evidence Act, ss. 91, 92— 
Unstamped original—Copy whether admissible 
on payment of penalty — Stamp Act, s, 35— 
Mortgagee given choice to recover possession or 
inieresi—Interest—Mortgage by agent—Agent's 
authority to mortgage not proved—Principal 
aware of mortgage—Money raised on mortgage 
received by principal—Liability of principal to 
re-pay mortgage-debt. —There is no rule of law 
that the oniy evidence of an agent’s authority 
admissible in evidence is a written power-of- 
attorney. The fact can be proved by evidence^ 
aliunde, and so far as third parties are concern¬ 
ed, none-tbe-less so because the agent was 
appointed under a written document exoouted 
by the principal. There is nothing in s. 91 or 
s. 92 of the Evidence Act to preclude such third 
party from proving the existence of a particular 
relationship between the persons who respec¬ 
tively executed and accepted the power-of-at- 
torney, though the terms which govern such 
relationship appear to bo in writing. A copy 
of an unstamped original cannot ho accepted 
in evidence upon payment of the penalties re¬ 
coverable in respect of the original (23 M. 49 = 
30 M. 386 = 17 M.L.J. 308. 17 M. 473. F.) 
Where a mortgage-deed expressly provides that 
interest shall be payable to the mortgagee until 
ho obtains possession of the property, and fur¬ 
ther that ho may, if ho so prefers, instead of 
taking possession when bis right to demand 
possession accrues, continue to charge interest, 
the mortgagee is entitled to rely on the terms 
of the contract, and to claim interest until he 
obtains possession or realises the sums due to 
him from the mortgagor. Where an agent’s 
authority to mortgage bis principal’s property 
is not established, but it is proved that the 
principal was well aware that the mortgage bad 
been effected by his agent, and it is also proved 
that the money raised by the mortgage was 
received by the jirincipal, the mortgagee would 
bo entitled in equity to recover the mortgage 
debt from the principal. LADA NANAK OhanD 

V. Muhammad afzal, 279 P.W.R. 1912 = 16 

Ind. Cae. 950 = 33 P.R. 1913. (18 A. 295 = A^ 

W. N. 1896,69, R.) 

See Abatement of abbeals, i Agra 215. 

Suit for accounts by principal against bis 
agent—Limitation — Sec ACCOUNTS — SUIT 
FOR ACCOUNTS, 7 C.LJ. 279 = 12 C.W.N. 820 
= 35 0. 298. 

See Accounts—Suit for accounts, 6 0^ 

754 = 8 O.L.R. 321, 14 0. 147=13 I.A. 123. 

See act IX OF 1890, s. 77, 24 C. 806. 

See Ben. act X of 1859, s. 33. 2 0.0. 426, 

Govornmont Political Agent in Native State 
of minor Chieft whether could sue for property 
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Principal and Agent —continued, 

—General— con^inwed. 

in British territory-Political Agent not certi¬ 
ficated guardian under Minor’s Act XX of 1864 

1882, s. 37 (c)—Recognised 
agent—See BOU. ACT XX OF 1864, 11 B. 53, 

One of several joint pattahdars is not an 
purposes of accepting pattah under 
the Madras Rent Recovery Act—See MAD 
act VIII OP 1865, s. 9. 28 M. 393. 

Notice to agent—ESect against principal— 

OF 1886, 25 A. 1 = 29 l.A. 
203 P.C.=6 C.W.N. 849 = 4 Bern. L. R. 832. 

Wrongs by Agent cannot bind his principal 
la statutory body) by his own wrong— See ACT 
OF STATE. 6 Bom. L.R. 131. 

Reference to arbitration by agent—Subse¬ 
quent ratification thereof by principal—Lega¬ 
lity of reference—See Arbitration—Refer¬ 
ence TO arbitration, 8 O.C. 263. 

Money in the hands of—Attachment of— 

See Attachment—Subjects of attach¬ 
ment, i6 a. 286 = A.W.N. 1894, 84. 

4 

Default of principal misleading agent into 

doing something—B anker and custo¬ 
mer, 8 Ind. Gas. 98. 

Landing agents ” at Penang, position of 
—beeBlhlj OP Lading, 13G.W.N. 733.P.G.= 
e^M.L.T. 11 = 19 M.L.J. 316 = 4 Ind. Gas. 

Suit for account against agent—Gross suit 
y agent Separate trials—Legality —Hes judi- 

GODE, 1908, ss, 10, 11, 

15 G.W.N. 930. 

See Civ. Pro.Code, 1908, s. 85, 0. HI, r.2, 

19 A. 510 = A.W.N. 1897. 135. 

Conditions for suing by agent—Absence of 
principal from jurisdiction — Objections first 
raised in second appeal—Maintainability— See 

n 1908, s. 99, O. Ill, r. 2, 

VI, rr. 14 and 15 (1), 4 L.B.R. 284. 

SuU by agent for undisclosed principal — 

^eath of agent—Principal not entitled to con- 

inue suit, when the representatives of the de- 

are not brought on record — See 

WV. Pro. Code, i 908, O. XXII, r. 1. 17 M. 
L.J. 116, 

e Code, 1908. O. XLI, r. 4, 

6W.R. Act X, Rul. 82, 

Secretary—Personal liability— CLUB, 15 
P.R. 1891. 

. Agent appointed by company, suit for in- 
lOQotion not maintainable by, to restrain com¬ 
pany from, carrying into effect resolution of 
diMctors appointing solicitor—See COMPANY 
^POWERS AND LIABILITIES OP DIRECTORS, 

6 B. 266. 

See Company—Powers and liabilities 
op directors, 5 B.L.R. 195. 

0. VIII—6 


I 


Principal and Agent —rmntinued, 

I* — General— conftnwed, 

O^eriDg of goods through commission agents 
—Effect—Contract for sale — Form in which 
action should be brought — See CONTRACT 

CONTRACTS, 13 B, 

^ I Wf 

Liability o{ principal to pay agent sums due 
on account of wagering contract — See CON¬ 
TRACT Wagering contracts 79 p p 
1908, F.B. = 130P.W.R. 1908. 

Wageringcontract—Liability of agent—See 

CONTEACTS, 7 A.L. 

J. 1146 = 8 Ind. Cas, 783. 

Agent who has to pay money to his principal 
mu.t follow him and pay where his principal 

IS—See CONTEACT—Miscellaneous, n o. 

Suit to recover money paid bv agent on 
account of bets made by him on behalf of prin- 

CONTEACT ACT 
1872, s. 30, 17 C.P.L.B. 67. ’ 

Wagering transaction - Right of agent to 
recover payment actually made by him- 
Onus Proof of agency— See CONTRACT Act 
1872. s. 30. 57 P.W.R. 1907 = 74 P R 1908 * 

Wagering oontract-Payment by agent 
Liability of principal to reimburse agent- 
See CONTEACT ACT, 1872, s. 30, 14 SI.L.J. 

Liquidator of Company—Advances and dis- 
bursements by Secretaries and Treasurers of 
Company—Lien on property of Company as 
against other creditors-See CONTBACT Apt 
1872, ss. 171, 217, 222, 13 B. 314, ’ 

See CONTEACT ACT, 1872, ss. 230 233 192 
109, U.B.R. 1897-1901, Vol. II, 341. ’ 

Underselling by agent—Measure of damages 

Sie Damages-MEASURE and assess¬ 
ment, 20 B. 633. 

Father accredited, of joint family consisting 

of father and sons — Father’s representative 

without written authority—Act of father 

binding on sons—See HINDU LAW— Joint 
family, 12 C.W.N 687. JOINT 

Agent has insurable interest in goods con¬ 
signed on behalf of pnnoipal-Agent’s right to 
sue for value of goods—See Insueanpp— 

marine insurance. 13 Bom. L?B 1211 
See Joinder op parties, 64 p.r. i88i 
See Lease - General, p, l. R. 1900 , 

p. oOo. ’ 

See LAMBABDAR, A.W.N. 1898, 31. 

acknowledgment 

on behalf of punoipal—Agent having autho¬ 
rity to recwve goods, whether has authority 

®Limitation 

9V=irp.LV%fo."-^- = 
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Principal and continued. 

—_ 1 —General— continuea, 

Gumasta raanagiug master’s business — 
Acknowledgment by gumasta — Effect of 
master’s death-See LIMITATION ACT, 1908, 
s. ly, 13 Bom. L.R. 254 = 35 B. 302. 

See Limitation act, 1908, acts. 59, 60, 10 
B.H.C 300. 

Agent failing to pay to a third person accord¬ 
ing to instructions of principal—Third person 
recovering from principal by suit—Principal’s 
suit against agent—Limitation—See LIMITA¬ 
TION ACT, lyOS. art. 90, 9 lud. Gas. 54 = 9 
M.L.T. 268 = 21 M.L.J. 453. 

Construciiva knowledge of negligence of 
agent—Start of limitition—See LIMITATION 
ACT, 1903, ait. 90, 6 Ind. Ca:>.:456 = 7 A.L.J. 
724. 

See Mahomedan Law—Pre emption— 
General, 7 A. 41 = a.vv.N. 1884, 255. 

See Negotiable Instruments — Hun- 
Dis—G eneral, 9 B.L.R. i. 

Rights and liabilities of undisclosed prin¬ 
cipals under the Contract Act and under the 
Negotiable Instruments Act—See NEGOTI¬ 
ABLE Instruments act, I88i, ss. 8, 27, 78, 

1 M.L.T. 377, F.B. = 16 M.L.J. 508-^30 M. 

88 . 

Right of agent bo sue or be sued—General 

rule—See Parties to suit— General, 6 
B.L.R. 486. 

See Parties to suit—General, 3 N.W. 
P. 175, 4 N.VV.P. 68. 

See Parties to suit-adding parties 
TO suits, 3 Agra 131. 

Non-attcndance in Court — Appearance by 
agent—See PARTIES TO SUIT — MISCEL¬ 
LANEOUS, Marsh. 627. 

Presentation of document by—under defect¬ 
ive power of attorney—Validity of registration 
—See Registration act, i908, ss. 33, 49, 
60, 87, 4 A. 384. 

Duty of Hgt*nt—AgBncy when terminable. 
See Res JUDICATA—AD.IUDICATIONS, 7 M. 
L.T. 87 = 33 M. 162 = 5 lud. Cas. 758. 

Suit by owners for sum realised by sale of 
ship—Abandonment of French .ship to French 
Consul—Principal and agent - See RIGHT OP 
SUIT—Miscellaneous, Bourke O C. 112. 

Sale—Agency—Authority to soli, whether 
includes authority to receive purchase-money 
—Notice on tho outer wall of bouse to make 
enquiries of vendor’s vakil, whether amounts 
to an authority to vakil to sell the bouse—Sea 
Sale—General, 8 M.L.T. 7 = 20 M L J. 479 
= 7 Ind. Gas. 189. 

Contract by undisclosed agent.—Burden of 
contract—Sea SPECIFIC PERFORMANCE. 11 C. 
W.N. 946, P.C. = 17 M.L.J. 454 = 4 A.L.J. 740 
= 6 C.L.J. 632 = 2 M.L.T. 448, 


Priacipat and continued. 

-1.—General— concluded. 

Service of process on-Carrying on business, 
meaning of— See SUMMONS, 4 B. 416. 

See SUMMONS, 8 B.H.C. O.C. 159, 

Agent’s liability to account— See VENDOR 
AND PURCHASER — GENERAL, 21 M.LJ. 
359. 

-2.—Authority of Agent. 

{l)~pyincipal and agent~Authority—Proof 
— Liability of principal. —In order to hold a 
person bound by the acts of his agent, it must 
be shown that he wvs acting within the scope 
of his authority. MaNOHUR DASS v. DEEN 
DYAL. 3 N.W.P. 179. 

(2) —General agent—Powers not co-extensive 
louh those ol universal agent.~Aa agent em¬ 
ployed by a trader tc manage geoerally his 
trade business has not ordinarily powers co¬ 
extensive with those possessed, by what is term 
-ed an universal agent, t e., an agent who may 
be appointed to do all acts, which principal 
generally can do. DOORGA CHURN v. ROONJ 
BEHAREE Pandey, 3 Agra 23. 

(3) — pjivers of, — An agent’s assent to be 
bound by the .statement of a particular witness 
does not amount to an assent to arbitration, 
but is Within the scope of his general authority 
to carry on his principal’s suits. BaJENDER 

Chunder newgee V. Mahomed aynood- 

DEEN MOONSHEE, W.R. 1864, 142. 

(4J —Husband and wife — f-lusband alloxoing 
wife to have control over properly — Effect.-'H 
a husband allowed his wife ostensibly to have 
control over the property and to mortgage it, 
she must bo considored, in fact, to bo his agent, 
if ho was really the principal, and he would, 
therefore, be bound by her act, MOORADBB 

Bebee v. Sheik Syefoollah, W.R. 1864, 
318. 

(5) —Coitfrucf .4cMXo/ 1872, s. 231—Agent for 
making particular purchase—No general agency, 
—Where a person sent another to an auction 
authorising him to bid for certain articles and 
up to a curtain sum, the authority so given 
cannot bo considered to induce third persons to 
believe that that person has been employed 
generally for tho purpose of bidding, so as to 
make the principal liable for all purchases 
made in his name. MACKENZIE, LYALL & 

CO, V. E. 0. Moses, 22 W.R. 186. 

(G»— Principal and agent —General or special 
potvtr of agent. —Tho extent and nature of the 
power vested in an agent are nut so muob a 
matter of law as a matter of fact to be decided 
in each case in whioh a question of agenoy 
arises. RAM BAKS LaL v. KisHORI MOHAN 
Saha, 3 B L R. A.C. 273 = 12 W.R. 130 

{!)—Authority coupled inleresl —irreco- 

cabiliiy. —What is meant by an authority 
coupled with an interest being irrevocable is 
this - that, whore an agreomout is entered into 
on a aufheiont consideration whereby an autbo^ 
rity is given for the purpose of securing some 
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PriocipBi and Agent —continued. 

-2.—Authority of Agent-continued 

benefit to the donee of the authority, such an 
authority is irrevocable. (Carmichael’s Case, 
1896, 2 Cb. 643, B.) KONGATTI VaLIA 
NAYAR V. SUBRAMANIAN PATTAR, 9 M.L.J. 

290* 

(81'-Scope 0 / agent's authority—Fraud by 
agent in his own interest and not in the interest 
of the ’principal — Liability of principal—Oon- 
tract Act, s. 238. — A principal is liable for the 
wrongs of his agent commiDted within the 
scope of his authority and purporting to be for 
the benefit of the principal, though no express 
order of the principal can be shown, but where 

the fraud is committed by the agent '"hen he 

IS acting not in the interest of bis employers 
but entirely in his own interests, the principal 
cannot be held responsible for the consequences 
of his fraudulent conduct. An undertaking by 
a broker to refund advances made by third 
parties to his constituents and a guarantee 
given by him^ for the ^re payment of advances 
with profits is altogether outside the scope of 
his ordinary business, and would not bind his 
partner unless the latter assented to it or sub 
sequently ratified it. D. Me Laren MORRI¬ 
SON V. VersCHOYLE, 6 C.W.N. 429. [B., 13 

C W.N. 619 = 36 C. 647.J 

(^)~-^uthority of agent to sue on behalf of 
l^incipal^Right of defendant—Right of Court 
to enquire as to agent's authority. —A Court, 
whose aid is invoked on behalf of one person, 
through the agency of another, is entitled, in 
some form or other, to enquire whether the 
alleged agent really had authority to bring the 
suit. It may be necessary to do so for the pro¬ 
tection of the person sued. A defendant is 
entitled to question the authority of an agent 
on behalf of his principals, as it the authority 
IS defective ; otherwise he is liable to be sued 
afresh at the in-^tance of the principals, if the 
agency did not exist. NAM NaraIN Singh v. 
waghu Nath hahai. 19 C 878, P.C. = i9 1. 
A. 133=6 Sar. 202. [R., 109 P.R. 1907.] 

(lOj—Con^raci — Agency — Agent exceeding 
authority -Liability of principal for acts of 
An agent who is appointed for the 
general management and conduct of a business 
cannot bind his principal by an unusual con 
tract not strictly relating to the conduct of the 
business, unless he has express or implied 
authority for the same. The face that a con¬ 
signor dealt in good faith with the agent who 
exceeded his authority is not sufficient to bind 
the principal. The consignor dealing with the 
^geot ought to satisfy himself of the agent’s 
authority. Where the principal has not ratified 
hi8 agent’s act by receiving the benefit of the 
contract, he cannot be bound by the acts of his 
agent and liable to make good the losses. 

Mudaree Ladd V. Mr. j. a. G Gilmore, 

O Agra 196. 

(11)—Confracf ^cf,IX of 1872,s. 230-Prmcipaf 
and agent—Contract by agent — Agent's right to 
Lisclose,'meaning of—Presumption under 
^^dnon when arises. —If a contract made by a 


Principal and Agent —continued. 

2. Authority of Agent — continued. 

person who is an agent, is worded so as, when 
taken as a whole, to convey to the other con¬ 
tracting party the notion that the agent is con¬ 
tracting in that character, and that he is the 
mouth-piece through which the principal speaks, 
he cannot sue or be sued on the contract. In 
the present case, the plaintiffs by a charter 
party contracted to let the steamship Oakdale 
to the defendants upon certain terms. They 
made the agreement as "agents” for the owners 
of the steamer. The charter party, furiher, con¬ 
tained a clause by which the owners undercook 
to receive the cargo “ on being paid freight" at 

the rate afterwards specified. But the charter 
party was signed with the names of the agents 
simply. Held that the contract contained suffi¬ 
cient indications that the plaintifis contracted 
only as agents ; and that their signing their 
own name simply did not alter their character; 
and that, therefore, they cannot be permitted 
to sue in their own name. CP.,7B. 51; P.,L.B. 
R. 1872 1892, 658, 27 M. 315.] A presumption 
arises, under s. 230 of the Contract Act, that an 
' Agent may sue and be sued where he has not 
disclosed the name of his principal. The word 
' disclose ’ in the section means no doubt to 
make known. But the essential point is know¬ 
ledge, and, therefore, where there is actual 
knowledge, it is equivalent to disclosure, and, 
in such a case, the presumption mentioned 
above will not operate. In this case, the name 
of the ship and the regi-try number having 
been given, the defendant not only knew that 
the agents were not the owners, but could im¬ 
mediately find out, if tbev did not know before, 
who the owners were. Hence, it was held that 
it was equivalent to actual knowledge, and ac¬ 
tual knowledge was equivalent to disclosure the 
sole object of which would be to convey such 
knowledge. MACKINNON MACKENZIE & CO. 
v. LanGMOIR & Co., 5 B. 384. 

Power to sue given to agent—Agreement 
as lo remuneration to vakil entered into Oy agent. 

—A mere power to sue would not authorize an 
agent to do more than employ a vakil on the 
terms of paying him a reasonable remuneration. 
The present agreement was of a special charac¬ 
ter by which the client agreed to pvy a large 
sum in the event of success for the chance of 
having to pay nothing if the vakil failed in 
gaining the case. Held that the agent could 
not enter into such an agreement without 
express authority from his principal. Keshav 
BAPUJIv. narayan Shamrav. 10 B 18 
[i?., 14 B. 455.] 

(13) Agent and principal ,—Where aji agent 
presumes to exercise an authority which he 
does not possess, and. by the exercise of that 
authority, induces another to enter into a con¬ 
tract, he is liable to the same extent, though 
not, according to English notions, in precisely 
the same manner as the principal would have 
been, had he been bound by the contract. 
Where a Mooktear holding a general power of 
attorney granted a lease containing a stipula¬ 
tion that the lessee was to receive from the 
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Principal and Agent —continued. 

— 2 — Authority of Agent— continued. 

lessor the expenses wbiebbe might incur in any 
litig-ition wbicb might take place with third 
parties respecting the land leased,/teid that the 
stipulation in question was clearly beyond the 
Mooktear’e power and would not bind the lessor. 
T. J. KENNY V. MOOKTA SOONDEREB DABEE, 

7 W.R. il9. 


(141 —Suit conducted by general agent — 
Eelinqxiishment of claim by agent, effect of .—In 
a suit instituted by their general agent G, the 
plaintiffs claimed certain land on two grounds, 
1st, on proprietary right to the land, and 2ndly, 
on the right of pre emption. The Mulchtarna- 
mail by which the agent was appointed declared 
that, as the plaintiffs bad often occasion for 
instituting Civil suits, Criminal actions and 
Revenue cases and for appointing pleaders for 
defending ca-^es, they appointed G as their 
general agent, and that wbetever prosecution 
made by him, questions put by him, ques* 
tions answered by him, documents tend¬ 
ered or taken back by him, and pleaders 
appointed by him, acts done or performed 
by him in their cases pending in Courts, 
should be accepted and agreed to by them as if 
they were done by them in person. At the 
bearing of the suit, G admitted that the plaint¬ 
iffs had no claim on the ground of ownership, 
the case then proceeded and was beard with 
reference to the plaintiff’s claim lor pre-emp¬ 
tion, and dismissed. Held by a Full Bench 
{Campbell, J., dissenting) that G was not 
authorised to make the admission, and that 
the case must bo re-tried as regards the ques¬ 
tion of plaintiff’s proprietary rights. Per Camp¬ 
bell, J .—G was granted the fullest powers by 
the plaintiffs in their deed appointing him 
their attorney, and he was duly authorized to 
make the admission. BANSI LAL v. MA.TOR 
TwigGE. 37 P.R. 1877. F.B. [F., 58 P.R. 
1873.] 


(151—Ciu. Pro. Code (Act VIII of 1859), 
ss. 98, 376 and 378 —Confession of judgnient 
by agent holding general power of attorney hoxo 

far binding on principal.—On 24th February 
1877, A sued B to establish his right to tho 
office of Diwan of a Kbangah and to share in 
the management of the institution, as being a 
hereditary right. On 7th March, before the 
summons was served, B’s general agent or 0 
filed an ‘ Ikbaldawa' or confession of judgment 
admitting plaintiff’s claim, and a decree was 
passed in A’a favour. On the 29th March, E 
applied for review of judgment, on the grounds, 
1st, that tho ikbaldav.'a had been accepted and 
judgment passed before tho date fixed for 
hearing, 2nd, that the ikbaldawa had been 
filed without B’s consent or authority. Held 
(1) that C had no authority, merely by virtue 
of his power of attorney, to file a confession of 
judgment, unless it could be shown that he had 
been expressly or impliedly authorized by B to 
do^so ; (2) that under the O.P.G. (ActVUIof 
1859), even a decree by consent may bo sot 


Principal and Agent —continued. 

- 2. — Authority of Agent — continued. 

aside if the attainment of the ends of justice 
require it. ABDUL Majid v, Fazi HAQ, 58 
P.R. 1878, F.B. (37 P.R. 1877, F.) 

^ 5 )—Power of agent to borrow—Evidence of 
aw(/iorifv-—Although a general agent may not 
have power to borrow money for his principal, 
yet the authority to borrow in a particular case 
may be shown by a previous authority, either 
express or implied, or by subsequent ratificatio*. 
BUNWAREELALL SAHOO V. MOHESHUR 

Singh, Marsh 544 = 2 Hay 644. 

(Yl)—Authority to receive money due to prin- 
cipal—Receipt by agent of property in lieu of 
cash—Iiatification by principal .—An agent, 
who is authorized to receive money due to his 
principal, can only receive cash ; but if ho 
receives property in lieu of cash, the principal 
may accept tho transaction and take the pro¬ 
perty. ^luKUND Ram sukal v. Saligram 
SUKAL, 2 C.P.Ii.R. 202. 

(iSj—FrincipaZ a-nd agent — Agent exceeding 
authority—Liability of principal — Broker — 
Custom allowing deviation from instruction of 
principal—Validity. —It may bo said as a gene¬ 
ral rule that, in order to bind the prinoipal, 
the act done by tho agent must bo within the 
scope of tho authority committed to the agent. 
In other words, the authority or commission 
must bo punctiliously and properly pursued, 
and its limitation and extout duly observed, 
although a circumstantial variation in its oxe- 
oution will not defeat it- If the act varies 
substantially from tho authority or commission 
in its nature or extent or degree, it is void as to 
tho principal, and does not bind him. Where 
a principal instructs his agent to outer into a 
contract for tho delivery of cotton at the end 
of a certain month, but the agent enters into a 
contract for the delivery thereof in the middle 
of tho month, tho agent exceeds his authority, 
in such a manner as to exempt tho principal 
from liability upon tho contract. A custom, 
allowing a broker to deviate from his instruo- 
tions is unreasonable and cannot bo enforced. 
ARLAPA NAYAK V. NARSI KASUEVJI & CO., 

8 B.H C. A.C. 19. 

(19) — Priyicipal and agent—Balance struck 
after termination of agency — Balance of account 
—Act VIII of 1869 (B.C.) s. 30.—Where an 
agent, after the period of his agency has oome 
to an end, renders his accounts to tho plaintiff 
and a balance is struck in his prosouco and he 
afterwards gives his consent to tho corrootness 
of tho balance in tho shape of a letter written 
by him to tho plaintiff, it constitutes a cause 
of action against the agent not within tho 
soopo of a. 30, Act VILI of 1869 (B.O.) but 
upon the general ground that a balance of 
account has boon stated and agreed to by tho 
defendant as due by him to tho plaintiff. 

Sypoollah Khan v. jhapa Thakoor, 20 
W.R. 309. 

(20) —FrincipaZ ajuZ agent — Farfners — 
Authority — Extent— Claim — Estoppel ,—It is 
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Principal aad Agent —continued. 

-2.—Authority of continued. 

clear that one partner of a partnership in trade 
has an implied authority to bind the firm by 
drawing a bill or giving a promissory note in 
the name of the firm; but in the case of 
partnephips which are not of a mercantile 
character, there is no such implied authority 
V. Batnbridge, 3 Q. B. 310, R.) 

where one of the partners in a firm was 
authorized to draw bills on the firm to the 
extent of Rs, 200 each, such partner had no 
authority to make two promissory notes in the 
name of the firm, but without its knowledge, 
^r Rs. 1 000 each. In such a case, the firm 
will not be liable for the whole amount drawn. 

f the extent 

ot Ks. 200 , as the contract was not capable of 

frames v. Euring, L. R. 1 Exch. 

fw be a very dangerous doctrine 

that a person who honours two or three bills 
drawn upon him for an amount in excess of 
that for which he has especially authorized his 
aput to draw, thereby holds out to the world 
inat he will pay any promissory note which 

ms^agent may make. Premabhai Hei^iabai 
V. T.H. Brown, lO B.H.C, 319. 

^^)‘~dgency—Authority—Original jurisdiction* 

in a suit to recover money alleged to have been 

plaintiffs, tea-brokers, 
er the belief that 0 was the proprietor of the 

aojan Tea Estates and nob merely the manager, 
wuere owing to O’s death and plaintiff’s inabil- 
r,r j j^fi'iniburse themselves by reason of the 
n-delivery of a portion of the season’s tea, 
the defendants as owners of the tea 
in Couchs C.J,, that the question 

P a whether the transaction between 

ai-ifu P^2,intiffs was within the scope of the 
_ . ority which C had, or was allowed by his 

^PPsar to have, in managing and 
affairs and business of the part- 
_ a question of actual or apparent 

whi whether the transaction was one 

AnU° 5 - owner of a tea garden carrying on the 
of would, in the ordinary course 

^siness, enter into. Held, also that the 
if P have been according to usage 

anil owner of the tea garden 

oafA “ .®, by allowing him to manage 

an#!? •. ^ owner clothed him with every 

only incidental to a sole owner in that 

ousioess. w. Spink v. W.Moran. 21 W.R. 161. 

opened by mother with bank 
rani*H- o-gent—Banker how jar war- 

aaJnf money to son as accredited 

thAT^^* ♦ defendant opened an account with 

^ banker, in order to provide for 
jg payment of the Government 

fpL to meet her current expenses, 

son opened through the defendant’s 

moDA agent in withdrawing 

jjj / tor the payment of revenue and for 

faofn^5 expenses. Held that these 

to th warrant the plaintiff in advancing 

auDav sums of money upon bonds, 

P ®utly in excess of the amount to the 
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credit of the defendant and without any au¬ 
thority from her. Beebee Misrain V, Gopall 
LallDoss. 10 W.R. 376. [B., 15 W.R 176 ? 

<^3ent-Contract by agent 
Excess of authonty—Cantract, if binding on 

Lr^of the r agent on the 

part ot the Government m excess of authority 

given to him is not binding on the Government^ 

still less 13 a payment made by him in making 

the contract. Beer Kishore Sahoy v Thp 

Governiient.of Bengal, 17 w R 497 rn 

4 Bom L.B. 706 = 26 B. SOIJ. 

(24)—Agent authorized to bid at auction 
collateral and separate contract by, not binding 

^ man sends an agent 
with direct authority and positive directions to 

bid at an auction and purchase an estate, and 
theapntin the execution of such authority 
bids for It with the result that it is knocked 
down to him, bub collaterally and in a bve- 
maoner the agent enters into a distinct and 
separate contract with a person that in conse 
quence of something to be done or forborne 
he will pledge his principal to pay a sum to 
that person the principal can in no manner be 
deemed as bound by such bye-transaotion on 
the part of the agent, ISHAN Chunder 

Singh V. Samachurn Bhutto 6 w r p r 
57 = 11 M.I.A. 7 = 2Ind. Jur. N ^ 7 ’ ' 

{26)—Power of commission agent—Breach of 
warranty—Purchaser's rights—S. 112 CnJ 
tract Act —The purchase by a comlmission 
merchant of goods on behalf of a correspondent 
in a foreign market is made as principal and the 

authority of the correspondent is not pledged bv 

him. He IS a vendor in so far as he has a right to 
recover the dues from the correspondent and 
an agent responsible for buyinggoods at a price 
as much below that fixed in the order he 
reasonably can and bound to charge what he 
actually paid for it. Any other conduct will 
amount to fraud on a principal. If there is no 
fraud, the goods purchased under the contract 
become the property of the correspondent and he 
must pay their proper value and cannot rescind 
the contract merely because the commission 
agent demands a price higher than that which 
he has actually paid. But such excess charge 
will be disallowed in the account between the 
parties. Where goods supplied under an order 

to provide according to sample are appreciably 

different in quality from such sample, the buyer 
may either reject the goods or keep them and 
claim a reduction in price by way of compensa¬ 
tion giving notice to the seller of such claim 
within a reasonable time, p W Rttaw ./ 
BAIJ NATH, 21 P.R. 1897. ■ 


(26)-Banian-Del credere agent—Dealings 

between Native and European jirm,—G S 

&Co. employed R to make purchases for them 

in the bazar, upon orders which were in force 
for two days, and they imposed restrictions 
on R’s authority to pledge their credit 
which were not made known to those with 
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_ 2 . —Authority of ^gent—continued, 

wh 'in he dealt. His remuneration was to be 
certain duslooree on the purchases, and he 
paid and gave receipts for the jute, as agent 
tor G S & Co- He tarnished accounts, specify- 
iog the price of the goods and the expenses in- 
currcd by him upon them, and, upon being paid, 
he affixed his receipts to them. The pinohases 
were unusually large, and in R’a books G Sand 
C.-i were debited with the amount paid tor 
the’goods. R, retaining no interest in. or pro^ 
fit out of It. J S, one of the vendors to R, sued 

G S (fc Qo., for the price of some of the goods 80 

purchased by R- He/d that a general autho- 
riry implies all powers necessary, or usual, or 
proper, as moans to effectuate the purposes for 
which it was created. A banian is a del credere 
aqent with regard to employer in making 
purchases, and is a priucip-il with reference to 
t^bird persons. A person who has been allowed 
to represent him*??!! as agent of a merchant 
under a general authority is not as such a 
banian ; when a Native dealer makes purchases 
for a European house, the presumption is that 
the vendor gave credit to the native dealer, and 
that goods having been purchased for an em¬ 
ployer and otero’l to li s debit, and roccipts 
given for them in his name, raises no presump¬ 
tion that the buyer was a banian. GRANT 
SMITH & CO. V. JUGGOHUNDOO SHAW, 

Bourke, A.C. 17 = 2 Hyde 301. 

(27) — Held in the sameabove case in the Court 
below. —In tl )0 absence of a specific contract, a 
European firm in Calcutta, is not bound by a 
contract made by third parties with their 
banian. JUGGOHUNDOO SHAW v GRANT 
SMITH & Co., 2 Hyde 129 = Cor. 47. 

(28) — Aqency — Insuraiice—Proof oj authority 
as agent. —Whore it was proved that a parti¬ 
cular person was in the habit of underwriting 
policies for his principal, and the latter was in 
the habit of paying the losses upon policies so 
subscribed, it was not necessary to produce the 
document appointing the person as agent for 
the purpose of charging the principal upon a 
policy, so subscribed by that person. But, 
where there was not sufficicnti evidence to 
connect the por.son sought to bo made liable 
with the document upon which the suit was 
brought, the Court had no other alternative 
than to di.smiss the plaintiff’s suit. MULTANI 
MULCHAND CHUTUMAL V. Thakak Sun- 
DAR.Il NaraIN-JI, 7 B.H.C-O C. 39. 

(29) —Conditional sale executed by mookhtear 
— Proof of authority to bind the principal — 
J^ower of attorney — Evidence. —Whore a plaintiff 
comes into Court basing his title upon a deed 
of conditional sale executed by the inookhtear 
of the defendant, and the defendaai resi.'-ts the 
plaintiff’.s claim (oiindod upon this deed by 
denying that ho executed the deed, or that it 
was executed by any one h.iving authority from 
her to execute it, it ia incumbent upon tbo 
plaintiff, belore he can succeed, to show that 
the raoi/khtear, when ho executed the deed on 
bebail of tuc defendaut, had authority by virtue 
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_ 2 .-Authority>f Agent—confinuci. 

either of a general power-of-attornoy or special 
power of attorney to execute that deed and to 
bind the defendant by executing that deed. 

MussAMUT Mohan kooer v. Baboo ajoo- 
DHVA DOSS, 20 W.R. 119. 

( 30 ) —Principal and agent—Agent authorized 
to buy has no power to sell — Batification. An 
agent who has authority to buy cannot be said 
to have an imphod authority to sell. The mere 
fact that the principal did not question his 
agent’s right to sell is no proof that ho consent¬ 
ed to the exercise of such right. GOLUCK 
CHUNDEU CHOWDRY V. KANTO PERSHAD 
HaZARBE, 15 W.R. 317. 

(31) —principal and agent—Agency to sell 
AvAhority to pledge credit of principal not pre^ 
siimable /rom. — Plaintiffs appellants had sought 

to ren ler certain parties liable for debts incur¬ 
red by an agent. They relied on the admis¬ 
sion of the defendants that they employed the 
af^ont to soli produce# But they had not shown 
cither that express authority to pledge the 
credit of the defendants was given to the agent, 
or that the defendants, by their course of 
dealing, impliedlv recognised any such autho¬ 
rity. The High Coiut was of opinion Jthat a 
mere admission of an agency to sell will not 
necessarily raise a presumption of an autho¬ 
rity to buy on credit, or otherwise to pledge 
the credit of the principal, and dismissed the 
appeal. Ram NARAIN POTDAR V. RAMNATH 

SHAHA. 2 W.R. 231. 

{32)—Factor's ^Ic/. 5 and 0 Vid., C. 39— 

XX of 184 i—Protection of bon v fide pledg^ of 
securities by agents—Notice — Appcal^^ate- 
7 ?i€7i/.—The Factor’s Act. 5 and 6 Viot., 0* 

IS extended to India by tho Act of tho Indiivn 
Legishuuro. XX of 1811. A banian or 
was entrusted by his principals with a bill of 
lading for a particular purpose, and ho pledged 
the same, viala fide, without the consent of 
his principals t.o a native banker, for advances 
made to himself- Held, that, in order to inva¬ 
lidate a pledge made under the third section 
of tho Act, 5th and Ot.b VicL., 0. 39, it is ne¬ 
cessary that the Court, or jury, should find 
I that tho lender b id notice of the agent’s ineda 
fidcs, or w.Aiil of autliority to pledge the goods. 
To establish such notice, it is sufficient to show 
ibat tbo circumstances attending the trans¬ 
action wore sneb that a reasonable man of 
business applying bis understanding to them, 
would cert tiuly know that tho agent had no 
authority to make tho pledge, even if tho agent 
was not also acting jna/a jicie towards his prin¬ 
cipals. An appeal abated by the death of the 
respondent. Administr.\tion with tho Will 
annoxed was granted to the Adiuinistratot- 
General of Bengal. 0;i t he application of tho 
appellant, the appeal was roooived against tho 
Administrator-General as tho personal repro* 
sontativo of the respondent- OOlUND CHUN¬ 
DEU Skin V.The administrator-General 
OK BENUrAH. 1 W.R.P.C. 43 = 9 M.l.A. 140 = 1 
, hul. Jur. 0,S. 17. [R., iO C.L.J. U31.] 
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-2.—Authority of Ageat— continued, 

j3S}—Suit for goods sold and delivered to wife 
after separation,-lt is not necessary that 
knowledge of a separation between busband and 

wife should be brought home to the plaintiff in 
an action for goods sold and delivered to the 
wife after separation whore plaiotiS has long 

Qollr the wife as the husband’s agent. 
SHAM CHUND Doss v. COX, Cor. 82. 


to buy and send goods 

Authority to draw—Money paid to and goods 

'purchased by buyer^s agent—Goods not reach- 

-LiafeiZify on hoondees drawn, 

ihe defenoant’s Karindaw H was sent to the 
plamUHs with a written authority according to 
which the plaintifis were directed to buy goods 
and send them to the defendant, and draw 
upon him for the money spent. Instead of 
doing so, the plaintiffs appeared to have given 
money to H, who purchased goods with the 
money but the goods themselves did not reach 
the defendant. Eeld that the plaintiffs could 
bot claim from the defendant toe value of the 
oondees which they had drawn. GOM.ANEE 
DALL v. Jeewun Ram, 2 Agra 33. 

{35}—Factors, interest of, in principal's goods, 
by reason of advances made—Right of factors 
to ship goods for sale—Powers and duties of 
factors regulated by general mercantile law— 
oaie of bills drawn against cojisignees in their 
names—Acceptance of bills by consignees— 
liability of factors as drawers for amount ex¬ 
ceeding value of poods.—The evidence in this 

case showed that no particular usage or custom 
prevailed at Calcutta qualifying the rules 
Obtaining under the mercantile law of England 
as between principal and factor, factors having 
an interest, in goods belonging to their princi¬ 
pal, by reason of their having made advances, 

® ship those goods for sale, 

eitber * on account of those concerned,” or “on 
account cf themselves,” unless their general 
authority has been controlled by instructions 
trom their principals, or by contract. In this 
case, the factors who had been entrusted with 
e possession of the goods belonging to their 
principal, who had received advances from 
nem, shipped the goods to London and drew 
Dills against them in their own names and 
sold such bills in the market with the shipping 
ocuments Had the bills not been accented 
Dy theoousigoees. the holders, chough pledgees 

^ lading, of the goods, 

could have had no remedy for any deficiency 

gainst the principal. The acceptance of the 
Dills by the consignees, and the delivery of the 
Bbiping documents to them, made chem the 
p edgees, but did not alter the character of the 
ransactioQ, which was one wherebv the factors 
uad pledged the goods for the payment of bills 
ou which they, and not the principal, were 
iiaDie as drawers for an amount exceeding the 
a ue of the goods. No privity existing in 
cb a case between the consignees and the un- 

P^mcipal, where loss has occurred on 
0 shipment, the principal should make good 
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such loss to the factor’s estate. MIRTUNJOY 

Chukerbutty V John Cochrane. 4 W.R. 

P.C. 1 = 10 M.I.A. 229. [E., 6 B. dOi.J 

m)—Master and servant — Principal and 

agent Purchase of goods upon credit, servant 
generally instructed by master to make—Acts of 
seruanf birring on J/msfer.—Plaintiff sued the 
defendant Rmee for a balance of account as due 
from her, as a principal purchasing by her 
autjiorized agent. Plaintiff was admittedly a 
dealer in chunam ; and the second defendant S 
was ernployed by the defendant R inee to repair 

buildings ; 8 purchased from plain- 
tiff the materials in respect of which the present 
claim was made. There was in this case the 
deposition on oath of the defendant S in favour 
of the case of the plaintiff, and the High Court 
Aefd that It was quite right for the lower 
appellate Court to have thrown the onus of 
rebutting that deposition on the Ranee defend¬ 
ant. In the absence of any such rebutting 
evidence, the purchases on the Ranee’s credit 
should oe taken to have been made under a 
recognized agency capable of fixing the princi- 
^1 s liability for the agent. In this case, the 
High Court also remarked that if it were 

prepared to 

hold that, under certain circumstances, if a 
master usually instructed his servants to buv 
goods upon credit, he will be bound by his acts"^ 

^ certain case, specially 
prohibited him from buying upon credit; and 
in this case, the habit of entrusting S to buy 

on from plaintiff had been shown on the 

part of the Ranee. MAHARANEE Narainee 

6 wT'309!"' KISHORE ROY, 

(37) -7endor and purchaser ~ Broker and 
snnapai—6’aie 0 / goods.—A person, who was 
both a merchant and a broker, bought cotton 
from the p.ainti2’s firm, representiug himself 
to be a mere broker, after entering the defend- 

anl s name in the firm’s books and transmitted 

It to the defendants, holding himself out to 
them as the real seller, and the latter paid him 
the price in good faith, held that such pay me™ 
by the defenaants protected them froin any 
claim on the part of the plaintiff. PETUMBER 
BHUOUTT V. MUTHOORA DasS, 1 Agr™!® 

biiiip-Sa/eenamah.-in the absence of any 

special power or authority, the manager of an 
estate under a safeonamah on behalf of Ms 
proprietor, cannot act as general mookhteac 
of the proprietor or represent him in any suH 
Costs incurred by the manager for the Lfenoa 
of any such action brought against the proprie^ 
tor cannot be saddled upon the latte?. The 
manager must taka the consequences of his 
own ao s and cannot hold the proprietor re! 
sponsible for them. BHOLANATH SANDYAL 
V. GOUREE PERSHAD MOITRO, 16 W.R. 310. 

139)—Contract by manager how far Undinn 
on pr,nctpal.-He who adopts and takes adyan” 
ago of the management of his affairs by another 
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must fulfil the engigements which that other 
ha=' ontracbed in his name, provided the 
engagements be within the proper limits of a 
manager's authority and be for the benefit of 
the e^ttte. KOORA v. CAPTAIN ROBINSON. 2 
Agra Mis. 2. 

{^0)—Partners—Undertaking by manager— 
Liability,— manager of a partnership 
concern has authority to bind his pirtners 
personally by an undertaking made as their 
avowed agent. ^lASSEYK v. GRISH GHUNDER 
Chuckerbutty, 24 W.R- 34. 

HD—icf X of !850, a. 69—Sui/ bygomastha 

—Power of attorney,—Where a suit under Act 
X of 1859 is brought by the plaintiff as the 
gomashla of the zemindar, it is nob necessary if 
it is proved by the evidence that he filled that 
character, to require the production of a power 
of attorney or any other formal document 
conferring on the plaintiff special powers. 

madho Singh v. guneishbe Lald, 2 Agra 
275. 

{^2)—Qomashta employed to collect rents — 
Power to distrain — Ratification, —A gomashta 
employed to collect rents is not authorized to 
distrain, unless he has been expressly autho.*- 
ized by power of attorney. Therefore, if a 
gomashta, without such express authority, 
distrain for rent due, or pretended to bo due, 
to his principal, his principal is not bound by 
his actSj unless lie ratify them, as, for example, 
by receiving the proceeds of the distress, know¬ 
ing they had been obtained by distress, 
RAMJOY MUNDUL V. KVLLYMOHUN ROY 
Chowdhry, Marsh 282. S.C. KAIiLYMOHUN 
Roy Chowdury v. Ramjoy Mundul, 2 
Hay 289. 

(43) — Authority to sue for principal loithout 
special powers, —A suit for rent under Act X of 
1359 may be instituted by a gomashta employed 
in the collection of rents or management of 
land, on behalf of his principal, without his 
being specially empowered by warrant of attor¬ 
ney. Mbajan Khan v. akally, Marsh 
384 = 2 Hay 426. 

(44) — Gomashta, Power of — Contract through 
broker. —N sued J S and Co. for damages 
occasioned by the inferiority of certain goods, 
which be alleged that he bought of them on a 
verbal contract made by his gomashta M 
through his broker P. The defendant’s case was 
that the contract was a written one, and 
contained a stipulation exempting them from 
liability on certain conditions which had not 
been complied with, and was made by K one 
of,the plaintiffs’ gomashtas, by the pen of J, 
one of their brokers, whom R had authorised to 
sign the contract. The Court below found that 
K was N ’s gomashta, but could not as such 
depute a third party to sign a contract for N, 
and judgment was given for the plaintiffs. On 
appeal, held that a gomashta has a general 
authority to manage his employer’s business, 
not as a mere agent, but with power to do all 
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acts necessary for carrying it on, and to 
authorise brokers to make contracts. A broker 
authorized to sign a particular contract is not 
authorized to sign, if it contain a stipulation 
unknown to his employer, and vice versa. 
JARDINB SKINNER AND CO. V. NATHORAAI, 

Bourke A.C. 43. 

(4b)—Liability of Principal—Liability in 
civil action of principal for consequences of 
agent's fraud. —In a suit to recover the value 
of the bullocks hired by the defendant’s ffomos- 
tah to convey quantities of salt from the 
Government golahs, which, proving to bo in 
excess of the quantity entered in the Govern¬ 
ment pass owing to the fraud of the gomastdh 
in making an addition to the lawful quantity, 
was seized by the salt officials as contraband, 
and the bullocks sold under the provisions of 
Regulation X of 1819 ; Held that neither the 
want of authority on the part of the gomastah, 
nor the ignorance of the salt merchant, the 
defendant, could be pleaded to exonerate him 
from the consequences of his servant’s fraudu¬ 
lent act. SADHOOJUNNA v. RAiIHURRY 

Mundul, 1 Hay 461. 

(46) — Lessor aixd lessee — Fraud—Presump¬ 
tion. —The mere fact of a lease being obtained 
from the manager of an estate at an abnormally 
low rate of rent does not give rise to a legal 
presumption of fraud. THE ADMINISTRATOR- 

GENERAL OF Bengal v. anundo Chunder 
BOSE. 21 W.R. 425. 

(47) — Siri Nishayiee — Hoondee. —The words 

Siri Nishaneo,” <&o., at the head of a hoondee 

may make the firm so named responsible if the 
drawer of the hoondee was at the time the 
gomashta of such firm, but not otherwise. The 
very fact of the gomashta altering the form in 
which ho had hitherto drawn booudccs on the 
pact of the firm employing him is sufficient in¬ 
dication to the public that ho is no longer the 
gomashta of such firm. SHADl Ram v. ARJI 
RAJ. 13 P.R. 1871. 

(48) —Rej;. VII of 1822, ss. 10. cl. 1, 17—ilef 
XIV of 186a, s. 2, cL 4— Settlement with sole 
proprietor — Recording of birbhyas as semin- 
dars during, and signijig of Malikauadar’s 
agent in Wajib-ul-arz of, latter settlement — 
Om»ssio7i of Settlement officer to record right of 
malikanadar— 1/aiuar or relimiuislwient of 
right.—Xhoxi\i 1838, the sottlomont of a inouca 
was made with M as solo proprietor. In 1841, 
certain persons who had claimed a subordinate 
proprietary right and had established that right 
by suit were recorded as birthyas and wore 
made liable for the payment of the Government 
revenue, while the solo proprietor’s right was 
scoured in the shape of a inalikana allowance. 
At the rovibioQ of the settlement in 1864, the 
oxistonco of two separate properties or interests 
of different kinds was overlooked, and the 
birthyas were recorded as zemindars. The 
agent of the reproseutativo in interest of the 
original malikanadar signed the recent 
ul-arz. The widow of the auotiou-purohasec 
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of i>be rights of ihe original inaiikanadar sued 
in the Revenue Gouto lor arrears of inaltkana 
dues, but ihe suit was dismissed. The lower 
appellate Court confirmed the Lepucy Collec¬ 
tor’s judgment. Held, that the agent’s signa¬ 
ture in the wajib-ui-arz canuot be regarded as 
a waiver on relinquishiuent or the part of the 
plaintifi’s husband of ihemalikcina ngnt which 
had been in existence since 1841 ; and that the 
oversight and omission on the part oi the set¬ 
tlement officer to record a right which had 
found a place lu the records of the preceding 
twenty-tnree years, cannot have the effect of ex¬ 
tinguishing the inalikanadar's right, MUS- 
SOilaT IMAMBUNDBE V. BHUGWANT DASS. 

1 N.ff.P, 38. 

(49) —Sutf/or possession of lands for rectifi¬ 
cation of thakoust map and for reversal of Act 
X jiecisions — Endorsement—Act oj agent — He- 
mand.—The piainiiffs sued for rectification of a 
certain ihakoust map, for the reversal oi two 
Act X decisions, and tor the recovery of posses¬ 
sion of some lands. The first Court, the lower 
appellate Court and the High Court decreed in 
favour of the plaintiffs. On its being found 
that the lower Courts had before them an 
incorrect copy of the chakbust map, the original 
forming part of the record of another suit, tn© 
High Court, which refused on appeal to send 
for the original map, subsequently, on review, 
sent for it. it appsacea that the original map 
did not, in fact, aiiogetuer coincide with the 
copy filed by either of the parties to the suit. 
The original contaiuea an endorsement on the 
back to the effect mat the lauds lu dispute 
were pointed by Tilak Gnundra Roy acting as I 
agent of the plaintiffs, to be measured as be¬ 
longing to the deieudaut’s talook. The copies 
originally oefore the Court did not contain 
them. Held, the case must be remanded to 
the lower appellate Court to determine whether 
Tilak Chandra Roy was the agent of the plaint¬ 
iffs, and, as such agent and acting within the 
scope of their authority, did sign the map as a 
correct map on behalf of the plaintiffs ; and 
whether, as stated oy the Ameen in the endorse¬ 
ment on the back uf the map, Tilak Cnandra, 
as one of the karmacharis, did point out the 
lands as belonging to the defendant’s talook, 
and if so, how far these acts of the agent were 
binding on the plaintiffs. SUDUKHINA 

Chowdrain V. Raj Mohan Bose, 3 B.L.R. 
A.C. 377. 

(50) — Boundary disputes—Headmen of Vil¬ 
lage — Agency.—In this case, the authority of 
the headmen of a village to act for their co- 
sharers in (among other matters) the adjust¬ 
ment of all disputes relating to boundaries was 
lu question. Two of the Judges of the Sudder 
Court held thaj the headmen of the village, 
although possessing no formal or written 
authority, muse, in virtue of the position and 
general powers accorded to them by village 
oostom, be held to be duly empowered to 
act for their co-sharers in such matters. 

0, VIII—7 
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The other two Judges of the Sudder Court 
held that, in order that their acta be bind- 
ing on their co sharers, it should be shown 
that they were specially authorized to perform 
those acts for them whether by formal power of 
attorney or otherwise. As the opinions of the 
Judges were equally divided, the matter was 
referred under the provisions of s. 7, Reg. VI of 
1831 for the opinion of a Judge of the High 
Court of Calcutta, who did not agree with 
either of the views but held as follows ;—“ As 

a question of fact, the existence of the power 
may be inferred from the context and acts of 
the several co-sharers and their ordinary usages: 
but this inference is not to be lightly drawn. 
It may be that the headmen ordinarily act for 
the other sharers and that much of the busi¬ 
ness of the community is transacted through 
them; and yet that this authority does not 
extend to enable them to refer to arbitration a 
boundary dispute between their own and adja¬ 
cent villages.” Generally no one can become 
the agent of another person except by the will 
of that person. His will may be manifested 
in writing or orally or simply by placing an¬ 
other in a situation in which, according to 
ordinary rules and usages, that other is under¬ 
stood to represent and act for the person who 
has so placed him, but in every case it is only by 
the will of the principal that an agency can be 
created. If it can be shown that the headmen 
of the villages or of their particular village, 
have usually in similar disputes been permitted 
to represent and act for the other sharers, their 
authority to do so on a particulir occasion may 
be inferred. Specific authority by power of at¬ 
torney or otherwise is not necessary : nor, in 
the absence of such prior authority is “ an' ex¬ 
press or implicit assent and sanction” subse¬ 
quently required. The requisite authority may 
be inferred from, the facts of each ca-e. Ganga 

Pershad v. Baboo ajoodhia Pershad 

Agra F B. 31. Ed. 1874, 23, 

(51) — Dur-mokurruree lease — Absence of 
notice of prior agreement by lessor with third 
parly, effect of—Person authorized to negotiate 
constructive notice given to.-The dur-mokur¬ 
ruree poitah taken by one of the defendants in 
this case had been duly registered, and he 
having taken the lease without notice of the 
previous agreement with his co defendant, had 
a perfectly good title as against the plaintiff to 
whom such co-defendant, by the said agree- 
ment, had agreed to grand a lease of the same 
property. Where a person has been authorized 
to conduct negotiaions respecting a lease he 
shoiffd be deemed to be such an agent as notice 
to him, could be notice to the principal. NUD- 
dbar Ohand SEIN V. Kishoree lal Chu- 
KERBUTTY, 7 W.R. 463. 


(52) Title claimed under pretended deed of 
gift—Lease granted under title—Lessees not 
competent to maintain possession under, —-If a 
manager, aUeging himself to be the proprietor 
of the trust-property under a pretended deed of 
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- 2 .—Authority of Agent— continued, 

gift, should grant a lease in perpetuity, it 
would be an aot clearly beyond bis powers as a 
manacer ; and, especially where, as in this 
case, the deed of gift itself was brought into 
question and set aside by decree of Court, his 
lessees cannot claim to maintain possession. 
SHEO 8HUNKUR LALD v. DHURM JHOY 
POOREE, 8 W.R. 360, 

(53) — Lease by Jjaradar, good only for term 

of ijara —Naib not coftnpetent to grant leases 
without special authority. —A lease granted by 
an ijaradar can be good only so long as the 
ijara itself remains in existence, and it is worth¬ 
less for any period subsequent to the expiry of 
the ijara. The lease in this case had further 
been granted by the nai6 of the ijaradar, and 
because the decisions have laid down that it 
does not lie within the ordinary scope of a 
naib\s authority to grant leases, but that 
special authority to grant them must be prov¬ 
ed, the case was remanded so that it may be 
distinctly ascertained whether the naib had 
any special authority to grant the lease relied 
upon. Oma Tara Debia v. Peena Bibee, 
2 W B. 135. [F., 7 W.R. 394 ; R., 26 0. 646 

= 3G,W.N. 336.] 

(54) — Agent — Lease—Special powers. —With¬ 
out special powers, an ordinary agent of a 
zemindar who cannot grant a lease, cannot 
authorize the quasi transfer of a lease by a 
tenant to some other party. Rai MOORAREE 
Doss V. BucHA Singh, 4 N.W.P. 122, 

{55) ^Principal and agent—Lease by agent 
with authority— Suit to set aside—Fraud and 
collusion—Presumption — Ratification.—In a 
suit to set aside a lease as granted without 
authority by an agent to the defendant, who 
was the naib of the estate, tho plaintiff alleg¬ 
ing fraud and collusion between the agent and 
the lessee-defendant, held that the owner must 
be presumed to know what was being done on 
bis behalf by the agent. The owner having 
(in this case) got the benefit of these acts, it 
was a fair presumption that he took pains to 
ascertain what the agent was doing, and to 
keep himself acquainted with the way in which 
the estate was being managed. The presump¬ 
tion is that a man acts rightly and not fraudu¬ 
lently and wrongly. The mere circumstance 
that tho rents were low did not give rise to tho 
presumption that there had been fraudulent 
conduct on the part of the naib, or that he had 
not stated the circumstances to the agent before 
obtaining the lease from him. Even if the 

transaction is liable to be set aside, the ratifi¬ 
cation by a person having authority from the 
owner to make enquiries and ratify what had 
been done, would render it valid. ANUND 

Chunder Bose V. Mr. l.P.D. Broughton 
17 W.R, 801. [Affirm,, 21 W.R. 425.] 

(56)—Lessor’s eufent to receive payment of 
rent, nof competent to receive notice of renewal 
by lessee—Notice to such agent, not notice to 
lessor.—Plaintiff was the owner of tho premises 
let to the defendants for seven years, the lease 
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-2.—Authority of Agent— continued, 

being renewable on giving notice to the plain¬ 
tiff, a month before the expiration of the lease. 
Plaintiff gave an order to the defendant to pay 
the rent to one G as her agent. The notice 
for renewal mentioned in the lease was given 
by the defendant, not to the plaintiff but to 
the said C, and plaintiff claimed to re-enter 
alleging that she bad no notice of renewal in 
the terms of the covenant. Reversing the 
decree of the first Gourt, the lower appellate 
Court decided against the plaintiff, on the 
ground that there was no express denial that 
plaintiff had received notioe through her agent. 
The High Court, however, held that G was not 
shown to bo in any way plaintiff’s agent for 
more than receipt of rents so that a notice to 
him was not sufiicient. If, however, C, be 
found to have given the notice to the plaintiff 
within the time fixed for the purpose by the 
lease, that might render the notice sufficient. 
This not having beeneither proved or admitted, 
the case was remanded to the first Court to 
give the defendants an opportunity of proving 
that the notice reached the plaintiff in time 
through her agent. Mrs. E. BARNET v. Mr. 
C.B. Skinner, 2 W.R. 208. 

(57) — Grant of pattas by mofussil naibs— 
Their powers. —It does not fall within the 
ordinary scope of the duties of a mofussil naib 
to grant pattas for fixed rents. It is requisite, 
therefore, in such cases, that express authority 
should be proved to make his grants valid. GO- 
LUOKMONEE DABEA V. ASSIMOODEBN, 1 W. 
R. 86. [F., 3 W.R. Aot X, Rul. 1, 7 W.R. 394»] 

(58) — Authority—Grant of poitah. —In a suit 

for a kabooleut at a specified amount of rent, 
the defendant pleaded a pottah for the period 
from the gomastha of tho plaintiff. Held that 
the gomastha was not oompetont to grant pot- 
tabs, unless he had special authority from the 
plaintiff to do so. KAEEE COOMAR DOSS v, 
SHEIKH ANEES. 3 W.R. Act X. Rul. 1. [F.. 

7 W.R. 894.] 

(69)— Act X of 1859, s. Agent for collect 
ing rents—Duty to account to principal — Act 
XXVI of 1867, s. 6— Cross appeal prior to — Act 
filed on two rupees stamp —Payment of addi¬ 
tional stamp duty. —Where a suit is brought 
against an agent employed in tho oollootion of 
rents, under s. 24 of Aot X of 1859, the defend¬ 
ant is bound to account to the plaintiff lor all 
tho moneys which he might have received ; 
but he may render such account either by 
showing that they wore paid to plaintiff, or for 
his use and by his authority; and, as a general 
rule, such an agent cannot discharge himself 
of money for which ho might bo liable to 
account, by proving payments or advances to 
third parties unless ho oan show that suoh 
advances or payments were made by the ex- 
pr^s authority of his master or with bis know¬ 
ledge and consent, [F.. 18 W.R. 339.] Even 
incases whore a petition setting out tho grounds 
of cross-appeal has been filed on a stamp of two 
rupees before the passing of Aot XXVI of 1867, 
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-2—Authority of Agent—cortimusd. 

the Court is precluded from hearing the objeo- 
tion unless the respondent pays an additional 
stamp-duty as required by s. 6 (e) of the Act. 

G. L. Pagan v, ghunderKant Banbrjbb, 

7 W.R. 432, [P., 7 W.R. 462 ; R., 8 W.R. 

322. J 

(60) —Remission of rent by Naib — Sanction 
of 2emindnr.—Remissions of rent by a Naib, 
who was shortly afterwards dismissed from his 
•office, required the sanction of the zemindar. 

Bhoobun Mohun V. Bhubo Soonduree 
Debia Ghowdhrain. 8 W.R. 432. 

(61) —Principui and agent—Collection of rent 
Question of title.—An agent appointed for the 

collection of rents cannot be allowed to ques¬ 
tion the tide of his principal to realize the rents. 
He must pay all that he has collected for his 

master. Dhunun Joy Kur v. Gobind 
Churn Doss Mohunt, 3 W.R. Act X, Rul, 3. 

(62) General authority to collect rents — Wri¬ 
ting, wJuther essential. — Per Markby, J. 
Though it has been decided that a general swn- 
nud to collect rents and sue for them must be 
stamped, there is no decision to the effect that 
a general authority to collect rents and sue for 
them must be in writing. MODHOO SOODUN 

Singh v. Messrs William Moran and 
Co.. 11 W.R. 43. 

{Q^\—Qooernment officers—Officers acting as 
agents of Government .— Question of authority 
^ Government officers acting as agents of 
Government discussed. RUNDLE v SECRE¬ 
TARY OP STATE, 2 Hyde 23. 36. JOHNSON 

V. Secretary OP State, 2 Hyde 133. 

(64) -Specific 'performance — Contract with 
Government through head of department or sub¬ 
ordinate agents,— Executive Engineer em- 
ployed by the Government requested the plain* 
tm to state at what rate he would agree to sell 
his right to quarry kunkur in certain villages. 
Plaintiff replied that he was willing to dispose 
of all his interest in the kunkur beds, at 0-8*0 
per 100 cubic feet of kunkur provided Govern¬ 
ment purchased all his beds. On the 14th 
January 1869, the Engineer, in reply to a letter 
from the plaintiff, wrote to plaintiff that he 
was directed to communicate with the Govern¬ 
ment Advocate, and if it were found that the 
purchase of the quarries would not involve the 
Government in any liabilities, the purchases 
Were to be made at the rates proposed “ to the 
extent of funds available ” The draft agree¬ 
ment sent by the Government Advocate was 
^goed by the plaintiff, who informed the 
^Qglneer that he was in a position to transfer 
he title-deeds of the kunkur quarries to 
Government. The deed was never signed by 
any one on behalf of Government and it was 
returned to the plaintiff by the Engineer with 
a letter stating that the Government did not 
flesire to entertain the proposal to purchase 
PJamtiff’s right as there were no funds avail¬ 
able. The question was whether there was 
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such a binding contract between the parties 
that the Court could decree specific perform¬ 
ance of it. Held that the Local Government 
might contract by the head of a department or 
through subordinate agents, but the contract 
made through the subordinate must clearly be 
within that particular agent’s authority, either 
express or implied. In this case, the Engineer 
had neither express nor implied authority to 
contract on behalf of Government to buy the 
kunkur referred to. He received permission to 
buy to the extent of funds available,” mean- 
mg funds available to him and in his own 
division. The Secretary to the Government in 
the Public Works Department had not signed 
any document addressed to the plaintiff or 
entered into any agreement on behalf of 
Government to buy kunkur absolutely. There 
was thus no contract of which specific per¬ 
formance could be claimed. Taylor v 

SECRETARY OP STATE FOR INDIA IN GOUN-’ 
OIL, 60 P.R. 1871. 

(65)—Agiewf of Government, extent and scope 
of authority of—Government whether hound by 
unauthorised acts of agent.—One B correspond- 
ed with Government in connection with a 
contract to erect certain buildings in the Public 
Works Department. The Superintending En- 
gineer through whom B communicated with 
the Government sent on the Government accep- 
t&ncQ to B, without a clear explanation, giving 
B to understand something different from that 
which the Government had authorised him to 
do. The Engineer was authorised to say “your 
contract is not accepted but you may go on 
with the foundations,” but from the reply 
through the Superintending Engineer B was 
led to understand that there was an absolute 
acceptance of the offer made by him. It wac: 
held by the Chief Court that the Government 
was not bound by the contents of the letter of 
the Superintending Engineer. In oases of 
public agents, the Government or public autho¬ 
rity 18 not bound unless it manifestly appears 
that the agent is acting within the scope of his 
authority or he is held out as having authority 
to do the act, or is employed, in his oapaoitv 

as a public agent, to make the declaration or 
representation of the Government. The Gov¬ 
ernment m this case had in every way made 
known (by sending to B copies of the Secretary 

to Government's letter, to the Superintending 
Engineer) that the scope o{ the employment of 
the Superintending Engineer was limited to 
the mstruotions as regards the making of such 
contracts as the present. BeetolI v TriT 

SECRETARY OP STATE FOR INDIA M 
CODNOIL, 64P. R. 1875. 

-Their powers-Reg. VIII 
of l&l^,^le ur^er-Notice.-MookhteJs must 
be considered to have a certain discretion, and 
unless the oontrary is shown, to aot with aitho- 
rity in matters which ocme within the ordinary 
scope of their duty. So, where formal acts I7e 

done by general lHoofclifear to enforce the rights ol 
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-2.—Authority of Agent — concluded, 

bis principals (who are co-sharers) it is unneces¬ 
sary to trace back bis authority in each case to 
the explicit sanction of every single member of 
the family. In the case of a sale under Reg. 
Vni of 1819, ^vhere, in the absence of town, 
village or cutchery on the putnee, the peon 
sticks up the notice in the Collector’s Office and 
the Sudder Cutchery of the Zemindar, and 
obtains the receipt of the defaulter, he carries 
out substantially, as far as be can, the provisions 
of law regarding notice as laid down by the 
Regulation. HURRY KISTO ROY v. MOTEE 
LALE NUNDEE. 14 W. R. 36. [R., 22W. R. 
202 .] 

See Acknowledgmekt, i A.L.J. 355. 

Offer to be bound by opposite party’s oath, 
persons entitled to make—Power of attorney 
empowering agents to act in suit, whether 
authorises agents to make offer— See ACT X OF 
1873, s. 9. 14 li, 456. 

Managing Agent of Company, powers of— 
Agreement against Company’a interest— SeekC'I 
■VI CF 1882. s. 242, lOP.R. 1905 = 100 P.L.R. 
1905. 

Suit in British India by independent Prince 
— Agent for instituting suit-CiV. PRO. 
Code, 1908. s. 85, l O. C. 136. 

See Contract—Wagering Contracts, 

12 B.H.C. 51. 

Authority of agent to do what is necessary 
and useful- Power to refer disputes to arbitra¬ 
tion—See Contract act, 1872, s. 188, 3 S.L. 
R. 164 = 4 Ind. Caa. 1151. 

See Damages—Damages, Suit for, 3 W. 

R. 54. 

See Inspection of documents, 25 C. 
294. 

See Landlord and tenant—Relation¬ 
ship OF landlord and tenant, 4 B. H. C. 

A.c.125. 

Insufificiency of acknowledgment by agent— 
See Limitation act, 1908, 8.19, art. 148, 
1 A. 642. 

See Plaint-General. 391 F.R. 1883. 

See Review—Practice and procedure 

58 P.R, 1878, 

-3.—CoraraissloQ Agents. 

{!)— Contract Act, IX o/1872, s. 202—Discre¬ 
tion to sell at any price—Principal's power to 
impose limiis.—An agreement, in pursuance of 
■which goods are sent to an agent for sale, who 
pays for them in advance and who is given 
absolute discretion to sell at any price, and the 
principal agrees to re-pay shortages’ in sale- 
proceeds, creates an agency coupled with inte¬ 
rest. The principal cannot therefore vary the 
terms of the agency by imposing a limit on the 
prices at which the goods are to be sold. KON- 

DAYYA CHETTI V. Narasimhulu Chetti 

20 U. 97. * 
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(2) —Suit to recover brokerage commission — 
Undertaking by broker to find out solvent pur¬ 
chasers—Default of purchaser—Right of broker 
only to quantum meruit — This was a suit to 
recover brokerage alleged to be due to the plain¬ 
tiff on the sale of a certain agency commission 
belonging to the defendants. It appeared that 
the stipulation in a letter lo the plaintiff, to the 
effect that the brokerage was to be paid only on 
the receipt of the purchase-money by the defend¬ 
ants was to govern the whole of the subsequent 
dealings between tbc parries, sotbattbo broker 
to the extent of his brokerage was to be ans¬ 
werable for ihe solvency of iho purchaser. It 
was held, therefore, ihat tbo plaintiff could not, 
under the circumstances, claim to recover lhe 
entire commission, but was entitled only to a 
quantum meruit calculating the agreed percen¬ 
tage on the amount actually received by the 
defoudants for the shares sold. Where the 
bargain actually struck is merely that the 
broker is to introduce the purchaser, and effect 
an agreement between him and the seller, the 
right to be paid commission accrues to the 
broker when bis part of the transaction is 
performed. Where, however, as the understand¬ 
ing in the present case happened to be, part 
of the biisincss for which the broker is employed 
is lo find out a solvent purobasor, ho will not- 
be entitled to his brokerage till bo has dene so. 
If tbo contract bad fallen through owing to 
the default of the defendants, in this case, 
plaintiff could claim the whole of his commis¬ 
sion. That was not the case here because the 
defendants were anxious and willing to sell, 
and their failure to do so was due not to their 
own but to tbo default of the purchaser intro¬ 
duced by the plaintiff. STOKES v. SOONDER- 
NATH D. Khote, 22 B. 540. 

(3) — Contract — Agency—Contract by Insur¬ 
ance Company to pay percentage of premiums to 
agent—Right of agent to claim such percentage 
after aetermination of agi-jict/.- Plaintiff sued- 
to recover from the defendant, an Insurance 
Company a sum of money as due to him on ac¬ 
count of the percentage of premiums payable to 
him, after the determiimtion of his agency, 
under a contract with the defendant company. 
Plainiiff alleged that bo was engaged as agent 
by the defendant company on the terms of re¬ 
ceiving for every policy taken out through his 
instrumentality a certain pcrcoutage as long as 
the premiums coni inued to be paid, irrespective 
of the ontihuanceo between the parties of the 
relation of employer and agent. Beld that, if 
the contract was a alleged by the plaintiff, he 
was entitled to claim damages, but could not 
sue as if he worn tbo assignee of the premiums 
payable by policy-holders. In the absence of 
such a coutiaot, ibe plaintiff was entitled to 
receive the percentage claimed as long as the 
agorcy lasted. Raqhava CHARRY v. ORI¬ 
ENTAL Life Assurance Co., 10 M.L.J. 236. 

(4) Principal and Agent— What 

to Commission —Express sfipuJafion—Direct in- 
terveniioy\% “ In the absence of any express 
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stipulation, an a^ent, to succeed in a claim for 
commission for selling or letting a house, must 
show that such sale or lease was the direct re¬ 
sult of his intervention and was obtained by 
means of hi^s a'ency or some sub agent of his ; 
it is not sufficient for him to show that such 
lease or sale was obtained indirectly as a remote 
and casual consequence of his efforts. JORD \N 
V. Ram Chandra Gupta, 8 C.W.N. 831. 

Oommission—Agent’s right to claim—Sale 
•falling throuijh owing to vendor’s neglect— See 

CoNTR.^CT—B reach of contract, 8 M.L. 

T. 40 = 6 Ind. Gas. 740. 

See Sale -sale of Goods, 17 B. 520. 

See Vendor and Purchaser —General, 
i20 B. 124. 

-4.—Duties and Liabilities of Agents. 

(1) —Statement made by — Admissibility .— 
The statement made by an agent whom the 
Court regards to make it, is admissible though 
not on oath. GOVINDJI v. CHHOTALAL, 2 

Bom. L.R. 651 

(2) — Agent making profit in ths agency. —An 
agent cannot without the knowledge and con¬ 
sent of his principal be allowed to make any 
profit out of the matter of his ageucy beyond 
his proper remuneration as agent. HARIVAL- 

labhdas V. Bhai Jivanji, 4 Bom. L.R. 489 
= 26 B. 689. 

—AgenVs yrofits beyond ordinary compen¬ 
sation. —All profits and advantages which ace 
■made by an actual or constructive ageut beyond 
his ordinary compensation, are to be deemed to 
have been made for the benefit of his emoloyecs. 

Sirdar Heera Singh v. sirdar Jowahir 
Singh. 19 P.R, 1867, Rev. 

{^)~Ac^ VIII (B.C.) of 1869, s. 30 -Suit by 
principal more than a year after termination of 
<igency-^Account signed by agent—Fresh cause 
of action. —Suit by priucipal against ageut. 
The defendant ple.aded chat the suit, having 
been brought more than a year after the 
termination of the agency, was out of time 
under the provisions of s. 30 of Act VIII (B.C.) 
of 1869. It was, however, proved in the case 
that the defendant had subsequently signed an 
account and given a letter to the plaintiff, 
showing that a balance was due fo the latter. 
Beld that the account with the letter furnished 
A fresh cause of action. PeAREB MOHUN 

Ghosb V Messrs. Jardine, skinner and 
<iO., 22 W.R. 338. 

(5)— Agent underselling goods — Agent directed 
^ot to sell goods below a certain price without 
permission — Agent underselling the goods-“ 
Liability — Damages—Measure of damages .— 
The plaintiffs, a trading firm in Italy, consigned 
to the defendants, a firm in Bombay, certain 
goods consisting of lead ore, under an agree¬ 
ment which provided that the defendants were 
to sell the goods without the plaintiffs’ 
•consent below a stated price. They were sold 
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below that price without that consent; where¬ 
upon the plaintiffs brought this suit for damages 
arising out of breach of contract. The original 
Court held that the measure of damages was 
the difference between the price realizsd and 
the cost of production : — that the measure 
of damages awarded was not a correct measure; 
the correct measure was the difference between 
the price actually realized and the price which 
would have been realized had the defendants used 
reasonable diligence and skill. PabbrICHE v. 
Jagmohandas, 1 Bora. L.R. 718. 

(6)—PrirtcipaZ and agent -Claim for services 
rendered—Principle upon which calculation is 
made. Plaintiff wis a law agent but not an 
authorized practicjoner of any Court. Defend¬ 
ant, an ex-member of the Royal House of Delhi, 
was ordered by Government to remove out of 
Delhi. At his request, plaintiff wrote letters 
to Government on his behalf, and brought the 
Cise of the defend-int to the notice of the Se¬ 
cretary of State for India, An enquiry was in¬ 
stituted and in the resale, Government ordered 
the defendant to reside at a place between Delhi 
and Calcutta. For the services thus rendered, 
defendant paid plaintiff a sum of Rs. 1,000. 
Hiving also suffered some losses during the 
mutiny, defendant again requested the plaintiff 
to exert himself and apply to Government on 
his behalf for compensation, and entered into 
an agreement for that purpose which ran as 
follows. ‘ I Mirai Elahi Baksh agree with Mr. 
Fenwick that I will piy the said Mr. Fenwick 
ten par cent, on whatever I shall receive from 
the Government by way of compensation or 
reward. That I will make no objection. That 
therefore I have written this agreemeot for pay¬ 
ment of 10 per cent, so that it may become a 
sannad.” It was upon thisagreimoiit that the 
present suit was brought claiming a sum of Rs. 
7,930, being 10 pec cent, on Rs. 79,379 paid to 
the defendant as compensation for his losses 
during the mutiny. The defence was that the 
plaintiff was negligent in the performance of 
his duties, and that it was not through his in- 

terveutioa that the defendant obtained payment 

of this large sum of money. aa3 in fact the 
Secretary of State had made an order directing 
a further enquiry into the matter, but whan, 
upon suoh au order, the Governm-ent of India 
had to determine the amount, the plaintiff did 
not interest himself in his emolovec and did 
not move a finger on his behalf'; though he 
wrote letters, etc., which procured to the defend¬ 
ant a re-hearing of the case, yet when the 
question as to the determination of the amount 
of the loss to be paid to the defendant arose, 
the plaintiff did not render him any help for 
that purpose. The questions therefore for con¬ 
sideration wer 0 ;-.(i) Did the fact that the 
amount of compeneation was paid to the defend¬ 
ant without the intervention of the plaintiff, 
disentitle him to his commission according to 
the agreement ? (2) Had the fact that the plain- 
tiff was not possessed of the requisite skill, any 
bearing on the question? HeZi that in regard 
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to (2) it is clear that as the defendant himself 
had chosen the plaintiff for the purpose, he 
must be presumed to possess such skill as is 
found in persons of bis class, and unless the 
defendant showed that oven in the exercise of 
that skill, he was so negligent and that it re- 
Fulred in loss to him, it was of no avail, and 
the defendant could not rely upon it for reduc¬ 
tion of damages. But in that case, the defend¬ 
ant must shew that such neglect directly 
caused loss to him ; on evidence, however, it 
was perfectly clear that notwithstanding there 
was supineness and neglect on his part, the en¬ 
quiry wEvS instituted and was going on even in 
his absence, and that shewed that the neglect did 
not cause any loss to him. As to fl), it was 
perfectly clear that it was upon the letter to 
the Secretary of State for India written by the 
plaintiff on behalf of the defendant that a fur¬ 
ther enquiry was ordered, and that was quite 
enough to entitle plaintiff to payment of his 
commission. MR. FENWICK v. MiRZA ELAHI 
BAKSH, 25 P.R. 1866. 


(7)—Indian Contract Act, s, l9i—Ooverr 
ment Road Superintendent appointed to supervu 
building — Responsihilily—Reasonable diligent 
--Compensation tor loss—Bad materials, suppl 
and negligent supervision—Damages .—, 
Road Sup ?rintendent under Government emplo 
was appointed by the Deputy Commissioner t 
^perintend the building ofaTahsil Cutchery 
He received Rs. 12,360 for its construction 
After its completion, the Executive Engines 
reported it to be worth Rs. 6,157. Thereupoi 
he was asked to pay back Rs. 3,500. He paii 
nearly half of the sum demanded. When th 
Government sued him for the balance, h 
pleaded that the work was fairly good, that i 
was done by himseff under tbe supervision c 
the Officers above him, that he purchased th 

management of hi 
supenora, and that, consequently, he was no 
at all liable to pay back anything. Both th 
lower Courts more or less decreed the claim c 
the Government. The Chief Court, in remand 

that, according t 
s. 1J4 of the Indian Contract Act, the defendan 
naving been appointed as agent of tho Govern 
ment, was responsible to tho latter, that a 
such agent he was bound to act with reasonabl 
diligence, and to use such skill as he possessei 
(even assuming that he, being only a Roa( 
faurveyor was not bound to conduct the busi 
ness with as much skill as was possessed b’ 
professional buildersf and that he was liable U 

Government ii 
respect of the direct consequences of his owi 

neglect, want of skill or misconduct ; (6) tha 

the Court of first instance, in making it 

enquiry whether the defendant (as to whose wan 

of special skill there should have been a findin, 

and also as to whether Government had notic 

of It) acted with reasonable diligence and sucl 

Bkillas he possessed (which was a principa 

issue before It to try) should have decided th 

question of the defendant's liabUity in respeo 
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of his bills for materials and work from tho 
question of his effective or non-effective supervi¬ 
sion ; (c) that tbe damages should not have 
been assessed without due regard to the defend¬ 
ant’s opportunities of keeping up a complete 
supervision with reference to his other work. 

Balmokand V. The secretary of State 
FOB INDIA IN Council. 77 P.R. 1874. 

(8)— Agent, Liability o/, for negligence — 
Unstamped document. Admissibility of. —Case 
where ii was held that, under the circumstances 
thereof, a company had sustained loss in conse¬ 
quence of the negligence of their agent and that 
ho was bound to make it good. A document 
which was unstamped having been received as 
evidence in the lower Court, tbe objection as to- 
tbe want of stamp is untenable in the Appellate 
Court as not affecting the merits of the 
case or the jurisdiction of the lower Court. 
G. Crawley v. R. Malinq, l Agra 63. 
{F., 7 N.W.P, 124.] 

(9J— Banian — Liability — Custom .—Where a 
man deals with a banian, qua banian, the prin¬ 
cipal does not incur any liability whatever. 
There is a peculiar presumption in Calcutta, 
that where a seller deals with a banian of an 
European firm, qua banian, be can look to the 
banian for his price, and to tho banian alone. 

Sheik Faizulla v. Rawkamal Mitter, 
2B.L.R.O.C. 7. 

{\0) —Contract with Municipal Overseer for 
doing Municipal work—Personal liability— 
Quasi contract—Amendment of plaint. —The 
plaintiff sued one M. overseer of tho Municipal 
Office, for the recovery of a sum of money due 
on a contract under which plaintiff had done a 
quantity of earth work for the Municipality. 
There was no evidence to show that the defeod- 
ant had pledged his personal credit. The de¬ 
fendant clearly contracted for tho Municipality,. 
and for tbe performance of work well known by 
the plaintiff to be a Municipal work. Tho 
Municipality ignored tho contract. Held that 
the contract in the present case was a quasi 
contract and that the defendant could not be 
made personally liable in the present action of 
contract. Held, further, that the plaint could 
not be amended so as to make the defendant 
liable in tort for a misrepresentation of hia 
authority. In re Mohendronath MOO- 
KERJEE, 6 W.R. 206. 

(11) — Rents received but alleged to be embee- 
tied by agent, suit to recover, cognieabiliiy of, 
under Revenue law, - Tho defendant, a gumash- 
tah employed to collect rents, was sued for 
sums collected by him and not duly paid ovor 
or accounted for to bis employer. Held, whe¬ 
ther, with respect to moneys if any retained by 
him, he bad committed an offence within the 
Penal Law or not, his liability still continued 
and the lower appellate Court was wrong in its 
decision that, the plaintiff having charged the 
defendant with what amounts to '‘embezzle¬ 
ment,*’ the plaintiff’s claim to recover tho sum 
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sued for wag nob cognizable under the Rent 

Law. Messrs. R. Skinner Co. v. Rujub 
AL i Khan, 2 W.R. Act X, Rul. 105. 

(12) ^Qraluilous agent, liability of, for gross 
negligence. —A gratuitous agent is not bound 
to undertake the agency, but having under¬ 
taken it, he is liable for any loss sustained by 
his principal through his gross negligence. What 
is gross negligence is a question on th«^ facts of 
each particular case. G. V. AGNEW v. THE 

Indian Carrying Company, 2 M.H.C. 449. 

{lB)^Age7it—Principal — Suit. — According to 
the established principles of law, a suit against 
an agent is bad in law. The principal only must 
be sued. HURISH ChUNDER TaLAPATTUR 
V. Mr. w. P. O’Brien, 14 W.R, 248. 

(14)— Principal and agent—Contract —Con- 
sideration—Agent's personal liability. —For 
goods sold and delivered to him the first defend¬ 
ant addressed a note to the Qnd defendant, 
his agent, calling upon him to pay a certain 
sum of money to the plaintiff, the vendor of 
the goods- The 2nd defendant endorsed as 
follows on the note: “The sum mentioned in 
the perwana I will pay within 15 days from 
this date.”—In a suit for recovery of the 
amount mentioned in the note, held, that the 
second defendant was not at all liable. KALEE 

Mohun Sircar v. Humadn Kadar Maho¬ 
med ADI MIRZA, 25 W.R. 91. 

{i5)~Agent—Liability of agent to third 
parties—Money paid by mistake—Liability as 
between two innocent persons. —M who was 
manager to K got two letters from a certain 
person purporting to be written by K, but 
which afterwards turned out to be forgeries. 
One of these letters directed him to obtain 
Rs. 2,500 worth of notes from the manager of the 
M.S. Bank, and the other to the manager 
asking him to send the notes through M. Tbe 
latter presented bo»h the letters to the mana¬ 
ger of the Bank, and procured the notes, giving 
a receipt which be signed for K. He delivered 
the notes to the person who had brought him 
the letters. As the letters were forgeries, the 
Bank suffered loss and it sued M to recover the 
money. Held that in presenting the letter, in 
receiving tbe notes, and in granting a receipt 
for them, it may be that M was in some sense 
an agent of K; bub inasmuch as the notes 
were given under the authority of the letter 
addressed to the manager of the Bank itself, 
and not in consequence of any representation 
made by M, the latter cannot be held liable for 
the loss sustained by the former. MOONEY v. 

The Mussorie Savings Bank, 6 N.W.P. 
319. 

(16) —Money borrowed by agent—Personal 
transactions of agent mixed with those of prin- 
ciyal—Light of lender to decree against agent 
personally. —This was a suit by the plaintifi, 
against a guardian mother of certain minors, 
her sons and her agent to recover the amount 
of a bond executed by them. The lower ap¬ 
pellate Court dismissed the suit on tbe ground 
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that, as the bond did not recite how much was 
borrowed for the purposes of the estate, and 
how much for the private purposes of the agent, 
the latter was not authorized to mix up his 
own private transactions with those of his 
principal; and, further, that the bona fides of 
the transaction had not been established. On 
second appeal, the High Court held that the 
plaintiff was entitled to a decree agaiust the 
agent. Tbe agent exceeded his authority in 
mixing up his private transactions with those 
of his principal. So far as regards tbe estate, 
the transaction on the part or the lender was 
not bona fide inasmuch as he did not use pro¬ 
per diligence to satisfy himself that the agent 
was borrowing for the legal necessities of tbe 
estate. Consequently the agent alone was 
liable and he. having admitted execution of 
the bond but failed to prove that he borrowed 
for the benefit of the estate, a decree was pass¬ 
ed against him personally. JUGGURNATH 

Roy Chowdhry Munorekha Dossee, 

2 W.R. 156. 

(17) — Contract — Agency—Contract by agent 
on behalf of Captain and owners of skip then in 
the roads—Liability of agent. —The defendants 
contracted with the plaintifis as agents of the 
Captain and owners of a ship then in tbe 
Madras roads. Tbe plaintifis were aware of 
this at the time when the contract was made. 
The Captain was at the time in charge of the 
ship. At the time of Lbe contract, nothing was 
said by either party as to the person or persons 
on whose credit the contract was made. All 
that occurred was that defendants, known by 
plaintifis to have been acting as agents for the 
Captain and owners of the ship, agreed with 
the plaintifis to carry certain goods of the plain¬ 
tiffs on board the ship to Calcutta. Tne defend¬ 
ants did not, at tbe time of the contract, in 
terms say that they contracted only as agents. 
The plaintiffs did not know the names of the 
owners nor of the Captain ; nor had they any 
further or other knowledge of the latter than 
that which his designation by his office of 
master of the ship conveyed. Held that, in 
the absence of anything more than knowledge 
that the defendants were acting as agents of 
the master and owners of a ship in the roads, a 
decision declaring the agents liable was strictly 
in accordance with English law. PATER v 
GORDON, 7 M.H.C. 82. 

^8) Principal and agent —Liability of each 
Cause of action — Jurisdiction—Ho carrying 
on business within Where the plaintiff 

knew that the defendant contracted on behalf 
of his principal and not personally, he must 
sue the principal and not the agent for breach 
of contract* When the present suit was brought 
against the defendantain the Small Cause Court 
at Delhi, he had departed from that place and 
was nob carrying on business there, nor was he 
represented by an agent there. It was there- 
fore held that the Court had no juriadiotion. 
MEERKHAN y, 0. J. Mundbn, 30 P.R, 1867, 
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(19/—S. 230, Contract Act (1872)— Presump¬ 
tion arises when — Rebuttal — Undisclosed 
principal — The presumption, which arises 
under s. 230, only arises when an sgent is 
acting for a principal, so that such a presump¬ 
tion cannot be said to be rebutted by the mere 
fact of a person signing himself as agent for a 
principal. The agent may nevertheless be 
liable. But where the principal’s name is not 
disclosed at the time of the contract, a subse¬ 
quent disclosure of the principal’s name is not 
sufificient to rebut the presumption against the 
agent's personal liability. GUBHOY v. AVE- 
TOOM, 17 C. 449. 


(20 )—Personal liability of agent on contract 
—Disclosure of principal's name as a ground of 
exemption—Disclosure of principal's name by 
agent — Semhle. —If, on the fact of a written 
contract, an agent appears to be personall}’ 
liable, he cannoc escape liabiliLy by evidence 
of any disclosure of his principal's name apart 
from th*i contract. Qufcre- — Whether it is a 
sufficient disclosure of the principal’s name by 
the agent, if it is not done on the face of a 
written contract by the latter. SOOPRO- 
MONIANSETTY V. HEILGERS. 5 C. 71 = 4 C. 
L.R. 377. 


(21) — Payment to agent — Agent's omission to 
pay to the principal—Cause of action against 
agents A suit by a plaintiff against an agent 
on the ground that the latter received certain 
moneys from plaintiff and did not pay the same 
to his principal whereby he was damaged is not 
maintainable, in the absence of an express 
contract of the defendant with the plaintiff to 
pay the moneys to his principals. The disposal 
of the moneys received by the agent is a matter 
ID which the agent is responsible to his princi¬ 
pal only, nagar M.\l V. PiRBHU Dial, 37 
P.R. 1887. 

(22) Agency—Agent of one share-holder 
drawing money under raooktaruamah from his 
principal Diability to other share-holders .— 
An agent of one co-sharer is not liable to other 
co-sharers for money drawn by him under a 
mooktarnamah from his principal, and noo as 
trustee for the others, although the agent in\y 
have, when paying over the money to his 
priDcipsl, taken from him a bond by way of 
precaution to protect himself from any future 
^ssiblo claim by the co-sharers. SHATK 

Walee Mahomed v. Fatima Bibee, 8 w. 

K« 172* 


("^^f—Proprietorship of land — Purchase 
land for benefit of whole village — Agency —< 
verse possession.—A village having been wasl 
away by flood, it was necessary to prov 

house sites for the fishermen who formed I 

inhabitants of that village. At the instai 
of the Deputy Commissioner, the lambardar 
the village negotiated for the purchase of so 
lands from the zemindars of the adjoini 
village. The sales were in a way forced ud 
these zemindars for the benefit of the fish 

men. Thalumbardac managed to make c 
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many of these sales in his own name and to 
have his name recorded at Settlement as pro¬ 
prietor, and after some time set up an exclusive 
title to these lands. Held that the sales were 
intended for the benefit of the whole village, 
that the lumbardar must be considered to hive 
acted as agent for the village in respect cf the 
purchases, and that his claim to exclusive 
possession was therefore untenable. AHMED 
YAR V. 3HAH BUKSH, 104 P.R. 1868. 

(24)—Hundis drawn in favour of plaintiff as 
agent of defendant to pay for goods brought by 
the latter — Agent, how far responsible for negli- 
gence in respect of the hundis—Del Credere 
agency, express or imolied contract necessary 
for creation of — Implication, of contract from 
dealings of particular parties or from usage 
of trade. —Plaiuciff did duty as the agent, 
at Mooltan, of the defendant, a merchant 
in Sialkote. Pot paying the price of cer¬ 
tain goods purchased by him at Mooltan, 
hundis for Rs. 2,000 were drawn by defendant 
in favour of plaintiff on certain Amritsar firms. 
A firm in Mooltan purchased the above hwndis 
on 10 days’ credit. The Amritsar firms folly 
paid up the/lundis but the Mooltan firm, when 
only Rs. 1,000 had been paid, became bankrupt, 
and only Rs. 300 and odd wore subsequently 
recovered from the firm. Held that the liability 
of the plaintiff in respect of the hundis depend¬ 
ed on the question whether, when soiling, he 
acted as a del credere agent or not. The de¬ 
fendant pleaded that the plaintiff had guaran¬ 
teed the solvency of the purchasers of the 
hundis and thrf duo payment of the price for 
which they purchased them. But this was not 
made nut. Unless the plaintiff was something 
more than an ordinary broker or factor, and 
was acting either by express or implied oontraot 
as a dei credere agent which he never once be¬ 
came, it was the defendant that would be 
responsible for the loss on the transaction, It 
was also found and was not denied by the 
defendant that the Mooltan firm, at the time 
of the sale of the hundis to tuem, was in good 
credit, so that the grant of 10 days’ credit to 
the purchasers for the payment of the amount 
quite accorded with the usage in Mooltan. 
Although, if the plaintiff had expressly or im¬ 
pliedly undertaken to guarantee the solvency 
of the purchaser, ho might then be responsible, 
yet if ho had undertaken as in the present ease, 
only to make a bargain between his principal 
and the purchaser, ho could not bo subjected to 
subsequoDi liability. HURDIAL AND BlSHEN- 

DIAL V. Khilloo Mullick. 98 P.R. 1869. 

(25)-—Bif/ 0 / exchange—Unconditional accep¬ 
tance by agent — Liability to pap.—Plaintiffs 
drew a bill on the defendant payable at B in 
favour of certain persons, directing the amount 
to be charged to S and R. The defendant’s 
agent at B. after aooopting the bill uncondi¬ 
tionally, refused to pay as S and R failed be¬ 
fore It was duo. The plaintiffs having paid the 
payees sued the defendant. Held that the. 
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defendant’s agent’s unconditional acceptance 
of the bill must be viewed as an admission of 
the defendant’s obligation to pay the amount 
when due, and that he must be held liable for 
the same. SALIG RAM v. JUGGUN NATH, 

1 Agra 137. 

(26»— Principal and agent --Previous suit 
against Government as representing principal 
■dismissed—Subsequent suit against agent and 
princtpuZ—Res jadicata.—A lent money to Bas 
agent of C. Government having confiscated 
C’s property, A sued Government for this debt 
but the suit was dismissed. He then sued B 
andC. It was admitted by the plaintifi that 
B was only the agent of C, but the plaintiff 
stated that he looked to B alone for payment, 
as he had no hope of getting the money from 
C. HeW that the suit must be dismissed as 
against A who was admittedly an agent, that, 
as against C, the suit was not barred by the 
dismissal of the previous suit. For the issue 
in the previous suit was as to the liability 
of Government as having taken up the debts of 
■C by having confiscated his property ; it had no 
reference to C’s own liability; whereas in the 
pnesentsuit, the issue was as to the liability of 
B or C. The plaintiff’s statement that he 
looked to B alone for the payment of the money, 
cannot, in the face of his admission that B 
acted as agent of C, have the effect of exonerat¬ 
ing C. against whom, therefore the suit bad 
to proceed. MAHOMED MOHKAM v. RaM- 
2:ANEE, 10 P.R. 1868. 

(27) —Principal and agent ~Liability of each 
— Cause of action—Jurisdiction—Not carrying 
on business within limits -—Where the plaintiff 
knew that the defendant contracted on behalf 
of his principal and not personally, he must 
sue the principal and not the agent for breach 
of contract. When the present suit was brought 
against the defendant in the Small Cause Court 
•at Delhi, he had departed from that place and 
was not carrying on business there, nor was he 
represented by an agent there It was there¬ 
fore h^ld that the Court had no jurisdiction. 

Meerkhanv. C.J. Munden, 30 P.R 1867. 

% 

(28) — Contract—Principal and agent —Pur • 
chase by agent in rising market—Duty of agent 
'^B.epudiation by principal .—Agents who buy 
indigo seed in a rising market under an order 
to purchase on the most favourable terms, can¬ 
not experiment by sowing a sample and waiting 
before they purchase to see whether it will ger¬ 
minate. They are only bound to act to the 
best of their judgment and to use proper care 
and skill as agents in purchasing what they are 
ordered to purchase. It is incumbent on the 
principal to show afi&rmativelv that the agent 
had been guilty of negligence in executing his 
order before he can repudiate the agent’s action. 

Betts v. arbuthnot & co., i9 W.R, 63. 

(29) —Principal and agent—Promissory note 

agmt —Principal undisclosed—Liability of 

principal—Oral evidence^ admissibility of *— I 

C. VIII—8 
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Where a gomashtah signed a promissory note 
without disclosing the names of his principals, 
held that the latter could not be made liable • 
no parol evidence is admissible with a view of 
establishing their liability. Sheo Churn 
Sahoo v. Mr. G. Curtis, 3 W.R. 139. 

i^O)—Bankruptcy of agent, effect of— Breach 

of contract—Damages—A^nendment of bill of 

complaint, —This was a suit for foreclosure of 
a mortgage for Rs 50.000 during a certain 
contraco which, the plaintiffs contended, had 
determined by the bankruptcy of their Calcutta 
agents. The defence was th^t the contract was 
not so determined ; and that, even if it were, the 
defendant had a right of lien or set off, which 
would cover the amount of the advances. This 
set-off consisted of the amount of loss in the 
sale of silk, which the defendants after the said 
bankruptcy, had shipped direct to London and 
sold there on noo-acceptance by the plaintiffs * 
and of a claim of Rs. 18,024, the amount of a bill 
of the said agents, which the defendant had 
accepted from them as payment for silk but 
which bill was dishonoured after the said bank¬ 
ruptcy. Cl. 6 of the agreement Wis as follows : 
— The silk to be p-iid for on delivery. Delivery 
to betaken within ten days of the arrival of any 
parcel in Calcutta ; failing the payment within 
that time, Carr, Tagore & Co. may sell it at the 
market price; and should this be under the 
contract rate, you agree to pay the difference.” 

Cl. 10 of the agreement was as follows :_” As 

you have no authority to make advances pre¬ 
vious to the receipt of the silk, and as Carr 
Tagore & Co. stipulate for the advance in part 
of the sum which they are out of pocket, to 
carry on the cultures, the advances proposed be¬ 
ing Rs. 50,000at such times and in such portions 
as they may require after the delivery of the 
first parcel of silk under this contracl, so that 
such advances shall not. at any time, be in 
excess of Rs. 50,000 beyond the silk delivered, 
for which interest at the rate of 6 per cent, will 
be allowed, and it is agreed that the question 
of advances shall be an open question; and that 
in the event of advances being auihorised, the 
contract shall at once be in force. The lower 
Court held that, under these two clauses, the 
defendant could not resort to the advances foe 
their set-off; that the plaintiffs were not liable foe 
the Rs. 18.024; and that the contract was not de- 

terrnioed. Plaintiff also alleged a series of frauds 

on the part of their agents, with whom defend¬ 
ants were in collusion, but these charges were 
abandoned at the hearing. Held, that accept¬ 
ance by the agent binds the principal where 
there is no fraud ; that voluntary acceptance of 
an agent s bill as payment discharges the 
principal; that a contract is nos determined by 
death or bankruptcy of an agent, unless there 
has been an express stipulation to the effect • 
that an impossibility of fulfilling the terms of 
a contract must be clearly established in order to 
avoid a liability for breach thereof; that when a 
place of delivery is specified in a contract, 
delivery must be made there ; that the plaintiff, 
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having failed to prove alleged fraud in a deed, 
although entitled to relief under a distinct bead 
of equity, will not be allowed to make a new 
case, and cannot, in the same suit, obtain a 
decree on the footing of the said deed ; that 
amendment of a bill will not be allowed, if it 
appear that an account, being the relief attain¬ 
able, would have been given, if demanded, and 
that the plaintid has not offered to perform bis 
part of a contract and allow compensation for 
breaches thereof to the defendant and to pay any 
balance that should be found against him ; that 
the mode of ascertaining damages for breach of 
contract prescribed in the contract must be 
adopted, and the remedy by action at once 
accrues. POLE v. GORDON, 2 Hyde 289 = Cor. 
83 = Bourke O.G. 1. 

(31) — Contract Act (IX o/ 1872), ss. 192, 
194 — Ageyit — Sub-agent — Negligence. — The 
plaintiffs were a 6rm engaged in business at K. 
The defendants were partners in another ffrm 
engaged in business at the same place. It was 
usual that, when one ffrm was sending a per¬ 
son to Calcutta to purchase goods (or them, 
the other ffrm took advantage of the opportu¬ 
nity to get the same person to purchase goods 
on their behalf. The defendants’ ffrm sent 
the third defendant, a member of the ffrm, to 
Calcutta, to purchase goods, and the plaintiffs 
made over> sum of money to the second defend¬ 
ant in order that the third defendant might 
purchase articles for them. The third defend¬ 
ant lost through bis own negligence the money 
given by plaintiffs. It was found that the de¬ 
fendants’ffrm were agonis for the plaintiffs’ 
firm and had implied if not express authority 
to appoint a sub-agent. Held that the defend¬ 
ants’ firm was, by cl. 2 of s 192 of the Con¬ 
tract Act, responsible to the plaintiffs, the prin¬ 
cipals for the acts of the sub-agent and that 
therefore defendants’ firm, and not only the 
third defendant, was responsible for the amount 
lost. Held also that s. 194 has noapplioation to 
a sub-agent. 8EKUNDER MONDULv. NOCOW- 
RI Biswas, il C. L. R. S47. 

(32) — Principal and agent^ Contract with 
defendant as servant of Oovernvient — Defend¬ 
ant not personally liable—Liability of Govern¬ 
ment. —Plaintiff sued to recover from the de¬ 
fendant money being the unpaid portion of the 
price of bricks taken by the latter from 
the former. Plaintiff admitted that he was 
aware that, at the time the defendant gave 
him orders for the bricks, he was a servant of 
Government. Defendant stated that plaintiff 
was aware at the time of the contract that be 
was acting forGovernmont and that the plaintiff 
was aware that the bricks were required for 
building bridges; and, on the question that 
had to be decided as to whether defendant could, 
under the circumstances, be oonsiderod per¬ 
sonally liable, the High Court was of opinion 
that the evidence in the case was euffioient to 
justify the Judge of the Small Cause Court in 
coming to the concluBion that the contract, in 
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the case was rather with the Government and 
not with its agent personally and that the said 
Judge had rightly fixed the amount recoverable 
from Government by the plaintiff. SREE NATH 

ROY V. Mr. d. S. Ross, 4 W.R.S.o.c. 
Ref. 13. 

Suit against agent for account—Sums claimed 
in plaint as damages—Necessity for taking ac¬ 
counts prior to decree— See ACCOUNTS — SUIT 
FOR ACCOUNTS. 6 C. 764 = 8 C.L.R. 321. 

Receiver appointing tahsildar —Agent and 
sub agent—Suit for accounts not maintainable 
against tahsildar — Sub-agent liable to render ac¬ 
counts to receiver— See ACCOUNTS — SUIT FOB 
ACCOUNTS, 8 C.L.J. 114 = 12 C.W.N. 1035. 

See ACCOUNTS—SUIT FOR ACCOUNTS, 14 
0. 147, P.C. = 13 I.A. 123. 

Liability of agont to render accounts—See 
Contract act, 1872, ss. 30 and 213, 95 P.L. 
R, 1901 = 46 P.K. 1901, 

See Jurisdiction— Causes op jurisdic¬ 
tion, 22 P.K. 1874. 

See Master and Servant, L.B.R. 1893 — 
1900, 67. 

Adverse possession by agent—Agent acquiring 
title by adverse possession as against bis princi¬ 
pal— See Possession— adverse Posses¬ 
sion, 7 Bom. L.R. 836, 

See VARIANCE between PLEADING AND 
PROOF, 6 B.L.R. 273 = 14 W.R. 181. 

See Vendor and Purchaser-Purchase- 

MONEY and other PAYMENTS BY PUR¬ 
CHASER, 4 B.H.C. O.C. 125. 

-5.—Duties and Liabilities of Prioolpal. 

(1)—PMrc/^ase of property by age^tt — Construc¬ 
tive purchase — Proof .—In this case, a principal 
sued his agent on tbo allegation that ho, hav¬ 
ing the charge and the management of his 
funds, fraudulently bought certain properties 
out of these funds in tbo names of his wives. 
The suit was to recover the properties. The 
Court observed that, in order to make out a 
case of constructive purchase at all, the plain¬ 
tiff would have to prove not only that the de¬ 
fendant was his agent, but that at the time he 
made the purchases bo had in his hands funds 
of the plaintiff sulfioiont to make the purohase. 
Tbo defendant may have boon the plaintiff's 
agent at tbo time ho made the purobasos, and 
bo may have had no means to make the pur¬ 
obasos out of bis own funds, but those two 
facts alono arc quite inadequate by themselves 
to establish oven a prinia facie case of oonstruo- 
live purchase. MUSST. ROOHONISSA v. SYUD 
WOOLFUT ALI, 3 W.R. 232. 

{2}-—Election to sue agent —Diswissaf of siiif 

Saif against principal. —Where a suit by a 
creditor against the agent of his debtor as being 
personally liable for the debt, is dismissed on 
the ground that the creditor gave credit to tho 
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principal, the creditor does not lose hig remedy 
by suit against the priuoipal. Raman v. Vai- 
EAVAN, 7 M. 392. 

(3) -Princvpal and agent—Authority of agent 
■-Liability of prindpal—Diligence of vendor— 
ivo^tce. Plaintifi received an order from the 
defendant R who was Manager of the Puttur- 
ghatta Indigo Factory, for certain mauuas of 
indigo seed at a certain rate. In the body of 
the letter ordering the seed, R styled himself 
the Manager ot the factory though he distinct¬ 
ly signed himself “ R for 0,” a stranger. The 
plaintiff now brought a suit for the recovery of 
the balance of purchase money against K, G 
and the owner of the factory. The owner of 
the Factory contended that R had no author¬ 
ity from him to purchase the seed ; that he 
never received the seed ; and that the transac¬ 
tion was a private one between R and the 
plaintiff. It was found that the seed was not 
purchased for or on behalf of the factory. It 
was also found that it was not within the rea¬ 
sonable scope of R’s authority to make such 
purchases, field {Glovert J, dissenting] that 
the owner of the factory was not liable for the 
claim. The plaintiff was bound, before he 
supplied R wion the seed, even for the owner 
of the factory, to be quite certain that, R held 
authority to make the purchase. R in signing 
‘R for C” disclosed to the plaintifi that. G was 
his principal and not the owner of the factory. 
Hau the plaintiff made any enquiry at the time 
he might have ascertained for whom the seed 
was required. Roghooburdyal Mundbr 
V. Mr. Alexander Christian. 3 W.R. 123. 


(4) —General power-of-attorney — Principal 
hound by agent's act—Court not competent to 
import limitations into deed.—Plaintiff sued the 
defendants for canceiment of a perpetual jote 
jumma granted to the lacter by the general 
agent and the then owner of a factory—a grant 
which was entirely beyond the scope of that 
agent’s authority. Differing from the first 
Court, the first appellate Court was of opinion 
that the power-of-attorney gave the agent no 
power to make such transler and on that 
ground gave the plaintiff a decree. On appeal, 
the High Court reversed the decision and re¬ 
vived that of the first Court. By the power-of- 
attorney, the agent was vested with the most 
extensive powers as to the transactions with 
zemindars and ryots ot the Government. 
There were no words in the instrument ex¬ 
pressly or impliedly limiting such powers, and 
it would not be competent to the Court to im¬ 
port into the power-of-attorney a limitation 
which the party executing it had omitted to 
enter in it himself. If persons do not limit 
their confidence, the Court cannot limit it for 
them when they find that it has been mis¬ 
placed : but they must, and those who pur¬ 
chased from them must, also suffer the effect 
of their own ill-judged act. The lease granted 
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by the agent to the defendant in this case was 
thus within the scope of the powers of the 
agent and was not liable to be set aside. 

shoshee Bhooshun Ddtt v. Chunder 

COOMARROY, 6 W.R. 41. 

(5)—-Coses — Dismissal of suit brought by 
agent—Principal when liable for cosfs.—Where 
a suit brought by an agent was dismissed on 
the ground that it must have been instituted 
y the principal, in the absence of any evidence 
that the suit was brought by the directions of 
the principal, the latter cannot be made liable 
for costs. BhoBO TARINEF DOSSIA v. MaD- 
HUB Chunder Dutt, 7 W.R. 143. 

{&)—Liability of agents—Agent of foreign 
principal—Presumption of law as towhomcredit 

IS given. Where h is sought to make the 
agent of a foreign principal liable on a contract, 
there IS no presumption of law, but the case 
must be determined by the particular facts. 
But in the absence of evidence to tbe contrary, 

It will be presumed, as a matter of fact, that 
credit was given to the agent. MCGAVIN v. 

Wilson, i Ind, Jur. N, S. 405. 

(7) Liability of agents—Baniaut Liability 

~ Custom, —There is a presumption in 

Calcutta that, where a vendor of goods deals 
with a banian of a European firm, qua banian, 
he IS only to look to the banian for the price. 

Faizullah V. Ramkamal Mitter, 2 B.L.R, 

O.C, 7 ; JUGGOBUNDOO SHAW v. GRANT, 
SMITH AND Co.. 2 Hyde 129=:Cor. 47 ; 8. C. 
on appeal, Grant, Smith and Co. v. Oug- 
GOBUNDOO Shaw, Bourke A.O C. 117 — 2 
Hyde 301. 

(8) Contract Act, s, 233 —Suit against agent 
on hypothecation bond—Purchase of hypotheca 
by decree-holder in executionof decree—Delivery 
successfully resisted by principal—Subsequent 
suit against principal in respect of same matter 
—Maintainability. —A suit was instituted to 
recover the amount due on an hypothecation 
bond. At the time when the suit was instituted, 
the plaintiff knew that the defendant was only 

Having obtained a decree, the 
plaintiff satisfied it m part by attachment of a 
suin of money. Then he caused the hypotheca 
to be sold and purchased it himself. But the 
delivery of possession was successfully resisted 
by the principal on the ground that the purcha- 
ser derived no title from the judgment-debtor. 
Thereupon the plaintiff instituted a suit against 
the principal for the balance of the amount due 

^eld, that when once the plaint¬ 
iff elected to hold the agent responsible upon 
the contract, to sue him and, having obtained 
judgment and decree against him, to execute 
such decree and write up satisfaction thereof, 
it was not competent afterwards for him to 
maintain a suit against the principal in respect 

subject-matter. BIR Bhaddar 
Rande V. Sarjd Prasad, 9 A. 681 
= A.W.N. 1887. 229. [R., 22 A. 307.] 
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{9)—Railway Companies—Agreement for in~ 
ierchange of ira^c—Liability for loss of goods — 
Agency. —The plaintifi at Bellary, a station in 
the Madras Railway, delivered there co the 
Madras Railway Company a bale of cloth be¬ 
longing to the plamtifi to be conveyed thence to 
Sbolapur, a st ition ou the G.I. P Railway, and 
there to be delivered to the piaintitl. Tbe bale 
was conveyed safely from Bellary past Raichore, 
where the Madras Railway termiDited, and 
was lost between Raichore and Sholapar on 
the defendants’ (G.I.P. Railway Oompany’si 
line, and was never delivered to the plaintiff, 
who by the present suit claimed damages to 
the extent of tbe value of the lost bale. The 
receipt was granted by the Madris Riilway 
Company “subject to the Rules and Regula¬ 
tions in force on tnis or any other Railway 
over which the goois may pass, and must be 
produced before the goods can bo delivered.” 
There existed also between tbe two Companies 
an agreement regarding tbe interchange of 
traffic, provi liijg that goods should be booked 
through to and from all stitions on both lines 
at certain stated rates, that lu such cases one 
Company should receive payment and should 
account to tbe other ; and that any claim for 
loss or damage should be met with by the 
Company in whose custody tbegoods were lost or 
damaged. Held that tbe suit was rightly brought 
against the G.I.P. Railway Company, whether 
it might or might not have been brought also 
against the Madras Railway Company, because 
the agreement between the two Companies 
showed that each Company bocaine the agent 
of the other for the purpose o(, at least, so 
much of the traffic as benedeed that other 
Company, although the agreement may not 
have aebu illy constituted a partnership between 
the two Companies. N B. — Westropp. C.-/., 
reviews in his judgment tne several English 
and Indian cases connected with this question. 

The Great Indian Peninsula Railway 
Company v. Radhakisan Khushaldas, 5 

B. 371. [R., 3 Bom L.R. 260.] 

{10}—Indian Contract Act {IX of 1872), ss. 
2.31, 232— to agent of undisclosed principal 
—Right of unpaid vendor—Accounts between 
principal an I agent not material. -The Indian 
Contract Act by s. 232 adopted as regards 
the undisolosed prinoipal, cooceruod as such in 
a tr^msActiou« tue<jua!iticativ)n imposed on him 
by the English Law, viz , that ho must tike 
the contract .subject to all the equities, in the 
same way as if tne agent were the real prinoi¬ 
pal. The section makes the right of the princi¬ 
pal to require perfornaance, subject to the rights 
and obligations existing between the agent and 
the other contracting party, and thus qualifies 
the unlimited right of the principal given by 
the first portion of s, 231. In the oonverso ease 
of the other contracting party, however, the 
section does not impose upon him the qualifloa- 
ion laid down by the rules of English Law, 
that his (the other contracting party’s) 
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right to bold the principal liable is subject to 
tbe condition that the principal has not paid 
the agent or that the state of the account 
between the priacipal and the agent has not 
been altered to the prejudice of tbe principal. 
The only quali6cation imposed on the assertion, 
by tbe other contracting party, of his rights 
against the principal, is tbit imposed bys. 234, 
namely, that he has not induced the principal 
to act upon the belief that tha agent only will 
be held liable. PREM.TI TRIKAMDAS v. MaD- 
HOW.II MUNJI, 4 B. 447. 

I 

i fll)— Agent—Purchase by, binding on piinci- 
pal in entirety. —la respect of the purchase 

of property by an agent on behalf of tho prin¬ 
cipal. the latter may adopt or reject the agent’s 
acts as ho pleases ; but. if be adopts mem, he 
must take the property subject to the condi¬ 
tions with v/hich the Rgent enoumbcrc i it, not¬ 
withstanding any secret arrangement between 
them, not known to third parties ISHEN 

Chunder Singh v. shama Churn. W.R. 
1864,3. 

{12)— Incot?ie-tax Act (XXXtl of 1860), s. 97, 
return ?nade under, not conclusive evidence re- 
gardxng perpetuity of tenure—Fraudulent sMfe- 
ment by agent, principal nof bound by. —The 
; principal point for decision in this case was 
whether a tenure hold by one R, and now in 
the bands of the dofondant, was a tenure in 
I perpetuity or only a tenure for the life-time of 
R who admittedly hold it at a fixed rent. The 
evidence relied on to show that the tenure was 
a tenure in perpetuity was a return made by 
the plaintifi in which it was doseribod as one 
in perpetuity. It was contended that that 
return made to the income-tax officer under the 
terms of Rule 4, s. 97 of Act XXXII of i860. 

I vvas absolutely conclusive on the point of 
' perpetuity of tenure as against the party who 
made it. The High Court/lefd that the return 
could not be oonclusive ovidonco upon the p'^int 
of perpetuity against the plaintifi. Further, 
the statemoot was not one aotually made by 
the plaintifi but had been made by some person 
on bis behalf, and although, for statements of 
the acont made by him 6ona fide on behalf of 
his principil, the latter may well bo held 
liable as for acts falling within the scope of the 
agent's authority, it oould never be possibly 
taken that statements made fraudulently by an 
agent for his own benefit should be binding on 
the principti. and suoh a fraudulent intention 
the Court cinnot bo expected to carry out. 
JOWAHIR LALL V. TaKEIT t POOKURUM 
Singh, 6 W.R. 282. 

ilS)—Fraud by agent — Effect. —If au auth¬ 
orised agent commits a fraud in the sale of the 
pcinoipars property, the prinoipal, and not the 
stranger, is, in the absenoo of actual or oous* 
tcuotivo notice, the parson to suffer. DOORGA 

Narain Sen v. Baney Madhub Mazoom- 
I DAR, 7 C. 199. 
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(14)—Ms/easancfi by servant or agent—Lia¬ 
bility of princtpal for, on assent or ratification. 
“”A principal is liable not only for the misfea* 
sauce or tort of his servant done or committed 
within the scope of the ordinary business, but 
he is also liable when such misfeasance or tort 
has been done or committed by the previous 
comnaand or with the subsequent assent, 
adoption, or ratification of the principal. The 
Judge of the Lower Appellate Court in this case 
had found that the appellants were cognisant of 
the act of their servants in having seized the 
crops for which damages were claimed in this 
suit, and the evidence in support of such 
finding went even further, and, if accepted, was 
sufficient to prove that the trespass was comit- 
ted under their orders. And when the princi¬ 
pal has been cognisant of and countenanced 
the acts of his servants it is not too strong an 
inference that he assented to them. Rai 

Kishen Chand V. Sheobaran Rai, 7 N.W. 
P. 121. 

115)— Liability of agents- —On 6th April, 
1865, A, who resided and carried on business at 
Bombay, through his gomastahat Calcutta, 
shipped on board the Sir Jamsetjee Fj. 7 nily 
268 bags of sugar, and received from the Cap¬ 
tain a bill of lading by which he certified that 
they were shipped in good order and well condi¬ 
tioned on board the said ship bound for Bom¬ 
bay, to be there delivered in like good order and 
well conditioned to B, or his assigns, on pay¬ 
ment of freight at Rs. 16 per ton. The bill of 
lading was subject to the usual exceptions. 
The vessel was at the time chartered to H A, 
and C and Co. were agents for the owners. H 
A. being unable to carry out the terms of the 
charter, there was a delay in the departure of 
the vessel. On 26th May 1865, A wrote to G & 
Co., addressing them as agents of the ship : 

I beg to inform you that I have shipped pec 
Sir Jamsetjee Family 268 bags of sugar for 
Bombay; I hold the bills of lading for the same, 
and the ship is still detained here. I hope you 
will be kind enough to let me know wuao you 
will do about the cargo, —if the said ship will 
sail for Bombay or tranship to any other 
vessel,or deliver the cargo here.” To which 
C & Co , on the same day replied : “ Wo shall 

be able to tell you in the course of a week or 
80 whaf we propose doing with the ship Sir 
Jamsetjee Family \ as soon as anything has 
been decided, due notice shall be given to the 
shippers of cargo already on board.” On 1st 
June, C & Go., again wrote : “H A having 
failed to carry out his charter of the Sir Jamset- 
jee Family in terms of the shipping order and 
sundry goods having been sent on board by 
him, of which the following are believed to be 
to your order, and for which bills of lading 
have been signed and delivered to H A, we 
shall be glad to know whether you are willing 
that the said goods—268 bags of sugar—be 
transhipped to a steamer going to Bombay, 
at the ouirent cate of feeight, the bills of lading 
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for the same being sent to the owners of the 
Sir Jamsetjee Family^ to be delivered to the 
consignees of the goods upon production of the 
Bills of Lading already signed. You will, of 
course, understand that the goods are liable 
for the chartered rate, vie., Rs. 20-10 per ton; 
and the charter having failed to complete the 
mading, the difference of freight b;tween what 
H A granted you a shipping order at and the 
freight charged by the steamer will have to be 
paid by the shipper previous to the goods being 
delivered in Bombay.” On the 8th June, A 
replied : ” I am agreed that my goods be tran- 
shipped to a steamer going to Bombay at the 
current rate of freight, but I must not pay the 
difierence of freight, whatever it may be. In 
regard to H A. I nave nothing to do with them, 
as Che bills of Jading pec Str Jamsetjee Family 
for 268 bags of sugar being signed by the cap¬ 
tain of the same at the rate of freight, Rs. 16 
per ton, I am liable for the same only. ' If you 
are willing to tranship my said goods to a 
steamer at the same rate of freight, I am wil* 
ling and must pay it; otherwise, you will kindly 
order to deliver my goods from Sir Jamsetjee 

Family here.'' C&Oo., accepted and acted on 

the proposal in the last letter, The sugar was 
transshipped from the Sir Jamsetjee Family 
to the Ganga, from the mate of which C d: Go 
obtained a receipt, stating that the goods had 
been shipped in good order, etc. The goods 
were afterwards removed without the knowledge 
of C & Co., from the Qunga to another steamer, 
the Ldula, which belooged to the same owners. 
Subsequently G & Co., gave up the receipt from 
the mate of the Guriga, and obtained in ex¬ 
change a Bill of Lading signed by cbe agents 
for the captain of the Mula. The Bill of Lading 
stated the receipt of goodsfin which were includ¬ 
ed those of A) from C & Co., and made them 
deliverable to order of C& Co , at Bombay, and 
receipt of freight for the whole at Rs. 15 per 
ton was admitted. A knew that his goods had 
been put ou board the Mula, and got his policy 
of insurance, which was against a total loss 
only, transferred. There were inserted in red 
ink in the bill of lading, when given to A, the 
words “Bags all more or less in bad order'and 
torn; contents damaged and rotten ; marks 
indistinct; not responsible for marks or condi¬ 
tion of packages or contents.” ThoMula pro- 
ceeded on her voyage, but returned to Calcutta. 

^^.luaged by the perils of the 
sea: 260 of A s oags of sugar were condemned 
and sold in Calcutta, under the authoritv 
of the agents of tne Mula, without notice 
to C Co., or to A, and neither were 
aware that the sales were about to take 
place. The remaining 8 bags were sent to 
Bombay in another ship by the agents of the 
Gunga and Mula, and were received by A 
Held {overrulingFhear, J.,) that C a Go., were 
agents only of the owners of the Sir Jamsetjee 
Family ; but had C. & Go., bean liable as 
agents for A, they would not have been liable 
for the full value of the goods damaged by the 
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perils of the sea. Qiuere —If C & Co., had, 
expressly as agents of the owners of the Sir 
Jamseljee Family, contracted to tranship 
and deliver at Bombay according to the terms 
of Bill of lading, would they have been person¬ 
ally liable ? Semble — A contract made with 
express reference to a principal, though not by 
name, would not render the agent personally 
liable as the agent of an undisclosed principal. 
COWIE V. DHURMSEE POONJABHOY, 2 Ind. 

JuF. N.S. 75> 

(16) — Captain and officers of man-of-war — 
Damages occasioned by treatment of stranded 
ship wilheut consent of owner. —A, the captain 
of a man-of-war, gave written inatruotions to 
B, his lieutenant, concerning a certain ship 
which was stranded. The official instructions 
contained the following passage:—“You will, in 
all emergencies, act as your discretion and 
judgment direct.” At the same time, A sent 
a demi-official letter to B. iu which, after 
several directions having reference to the dis¬ 
posal of cargo, he added, ” After getting all you 
can, I should think that the wreck ought to be 
burnt: but all is left to your discretion and 
judgment. ” In pursuance of these orders, the 
wreck was burnt without the consent of the 
owner. A subsequently ratified the act of his 
subordinate. Held, first, that A, by the ex¬ 
pressions used in the demi-official letter, render¬ 
ed himself liable as principal ; and second, that 
B, as the agent directly concerned in causing 
the burning of the ship, was liable jointly with 
A to the owner for the damage occasioned 
thereby. ABDULLA bin ShaiK ALLY v. 

Stephens, 2 lod, Jur. 0.8.17. 

(17) — Liability of agents — Fraud — Fraudu¬ 
lent agreement between agent and contractors 
for work. —The ex-king of Oudh ord^rei M, one 
of his officers, to procure the erection of certain 
buildings. M made over to Y (also one of the 
King’s officers) the contract for a portion of the 
work which the appellant undertook to execute. 
The contract for the work was signed by the 
appellant alone, and it provided, among other 
things, that X was to be allowed Rs. 20,000 
out of every Rs. 1.000,000 paid to the appellant. 
By another agreement, it was stipulated that 
the work should be examined and checked by 

Y or his agents. The appellant was discharged 
before the completion of the work, and ho sued 

Y M, and the ex-king jointly. Held that Y 
did not tender himself personally liable, and 
that the contract was of such a doscripcion that 
the appellant was not entitled to a decree 
against the other respondents in respect of it, 
as both Y and the appellant were parties to a 
fraud on the ox-king. Bhogoban GHUNDER 
Sen V. Badsa ally Sha, llnd.J uf. OS 
103. 

(18) — Suit for rent against lessee's agent^ 
Plea of payment—Question at issue .— The 
.plaintiff sued for rent the parties in whose name 
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a lease stood, knowing full well that they were 
only the agents of a third party and had no 
beneficial interest in the lease. The defendants 
did not raise these pleas, but only pleaded pay¬ 
ment. Held, that the suit ought not to be 
dismissed on the ground that the defendants 
had, to the plaintiff’s knowledge, no beneficial 
interest in the lease; that the plaintiff, by 
electing to sue the agents knowing them to be 
such, gave up all his claim againsc the prinoi- 
pal, and as the agents, without objecting to 
their liabilitv. pleaded payment, the case should 
be decided with reference to the question whe¬ 
ther ihd paymenc had been made or not. 
GOUREE SUNKUR V. Bholbe PERSHAD, 
11 W.R. 247. 

(19)— Practice —Atnendment — Written state^ 
ment — Conversion—Demand and refusal, effect 
of—Intention of the converter fixes him with 
responsibility—The Indian Contract Act (IX o/ 
1872), ss. 103, 178, 189— Possession, meaning 
of—Pledgee has wider powers than a vendor— 
Principal and agent —Principal affected with 
the fraudulent witholding of information by his 
agent—Principal not liable for the sudden dis~ 
honesty of a qualified agent who luxs served him 
for years. —The plaintiff alleged that ho bought 
certain bales of cotton and entrusted them to 
his Mucoadam (defendant 2) for warehousing, 
but the latter pledged them to a Bauk (defend¬ 
ant 1) which in spite of the plaintiff’s de¬ 
mands. did not restore the goods to him or 
compensate him. Ho prayed (or a relief on 
this heal: and further prayed in the alterna¬ 
tive that, if it be held that the pledge was 
valid, then he claimed to stand in the shoes 
of his Muccadam as against the Bank. The 
defend int Bank replied that it never had the 
plaintiff's bales; that, if they were among the 
bales pledged by the second defendant, the 
pledge was valid; and that, if any of the bales 
pledged wore lost or missing, the Bank was not 
liable. The defendant Bank raised issues 
embodying the substance of these oonten- 
tions. After some evidonoo was led* 
the defendant Bank by its oross-examioa- 
tion indicated that it intended to rely on 
a defence that, if the Bank ever did re¬ 
ceive the plaintiff’s bales in pledge from de¬ 
fendant 2, it returned them to him. The plain¬ 
tiff objected to this, saying that it was a new 
dofenoe, which had taken him by surprise, and 
that, even if it were a good defence, his right 
to follow the property in the hands of those 
to whom it had passed had booomo barred by 
lapse of lime : Held, that no amendment which 
would lot in new defence, which was not raised 
in the pleadings, could bo allowed. It is a 
general rule of pleading that the defendant 
must raise, by his pleading, all such grounds 
of dofenoe as, if not raised, would bo likely to 
take the opposite party by surprise or would 
raise issues of facts not arising out of the pro* 
vious pleadings, as for instance, release, pay¬ 
ment, performance, oto. So, too, all facts whi<^ 
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«how a subsequent discharge of a oqco subsist¬ 
ing cause of action must be specially pleaded, 
such, for instance, as that the defendant had 
paid the debt or that it had been released. The 
rule as to amendment of pleadings rests upon 
a deduction from the broad principle of estop¬ 
pel. The teat is, whether, owing to the party 
who wishes to amend having kep tback either 
intentionally or through carelessness an attack 
or defence which he afterwards wishes to use, 
and thereby placed his opponent in such a .posi¬ 
tion that, if the use of that defence or attack 
turns the scale against him, he could not be 
restored to the same position as he would have 
been in, had it been disclosed to him at the 
proper tirne, then, it cannot be allowed. Con¬ 
version arises by a wrongful taking but more 
commonly by a wrongful detention. Where 
the person charged with conversion has exercis¬ 
ed over the goods a dominion inconsistent with 
the ownership of the rightful owner, then there 
has been a conversion from that moment. Con¬ 
version really depends upon the intention of the 
convertor, an intention which has been given 
effect to by some definite act which is in fact 
the conversion, as for instance, the passing off 
the property or changing or destroying it. If the 
intention is clear, it matters very little whether 
this has been done before or after demand. It is 
the intention of the convertor, either shown io 
conduct or expressly avowed, that fixes him 
with responsibility, not the mere accident of 
the time at which the true owner may happen 
to come down upon him. Demand and refusal 
is only evidence of conversion, when the de¬ 
mand is made while the goods are in the pos¬ 
session of the defendant. A false denial of 
ever having had the goods is at least as good 
and conclusive evidence of conversion as a 
refusal while the goods are still in the defend¬ 
ant’s possession. For the purpose of giving 
a good title by sale, the possession must havi 
been with the consent of the owner. For the 
purpose of making a valid pledge, all that is 
necessary is that the possession shall not have 
been obtained, from the owner or the person 
having the lawful custody of the goods, by an 
offence or by fraud. The Legislature seems to 
have conferred a wider power on pledgors 
than on sellers. S. 189, Contract Act, appears 
to have been framed in the interest of 6ona 
fide pledges. The quality of the possession 
under the section is immaterial. Possession 
^®ughly be divided into three main 
divisions: (1) detention : (2) imperfect or quali¬ 
fied possession and (3) perfect or unqualified 
possession. Cases of imperfect or qualified 
possession, that is, possession to which the law 
has attached the right to possessory remedies, 
wll within the scope of ss. 108 and 178. A 
wwehouse man, who has his own jettas and 
godowns completely under his oontiol, who 
Ulay put looks on his doors, who might, if the 
Soods deposited with him were wrongfully 
taken from him, bring an action for their re- 
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■5—Duties and Liabilities of Principal 
^continued* 

oovery. is in “ possession ” of those goods as 
long as they remain in his charge. If a prin¬ 
cipal employs an agent to keep him informed 
and that agent is thoroughly competent and 
might have kept him informed, but, in fraud 
of his principal and in violation of his dutv 
keeps back information which he has the 
principal is not afiected with it. Where a 
pincipal has employed qualifiGd agents who 
have for years served him well, and given him 

no cause at all for suspicion, the sadden dis- 

honesty of ooe of them ought not to be imput¬ 
able because it could not have been foreseen by 
the principal. Nandlag Thaker.sey v. The 

Bank op Bombay, ii Bom.L.R. 926=4 Ind 
Caa. 652. • 

iMO) —Purchase by agent on behalf of the 
principal ~~ Liability of principal — Suit by 
agent against the principal, when maintain- 
a6?e. —Plaintiff stated that, as the agent of the 
defendants, he purchased goods for their shops 
that they paid up only part of the price due for 
the goods and it was for the balance of the price 
due by the defendants together with commis¬ 
sion and interest that he brought the present 
suit against them. The suit was decreed in 
favour of the plaintiff by the Court of first in 
stance but was dismissed by the District Judge 
on appeal. On second appeal, it was argued on 
behalf of the plaintiff-appellant that he had to 
pledge his own credit before the wholesale 
dealers would consent to supply the goods, 
that, therefore, he was entitled to recover from 
the defendants the amounts due to those deal- 
ers in view of any future claim that might be 
made by them from himself. The above con¬ 
tention was overruled on the ground that it 
was the setting up of an entirely new case not 
even suggested in the pleadings before the 
lower Gourcs, and it was held that plaintiff 
avowedly acted as an agent for the defendant* 
and would not be personally liable to the whole 
sale dealers, and, inasmuch as the defendants 
may be liable in an action brought by those 
dealers, plaintiff had no cause of action against 
the defendants until he was compelled to pav 
the demands of those dealers Khurkun 

Saha v. Dhatia Das, 32 c. 1145. 

Agent's knowledge-Doctrine of construc¬ 
tive notice^Mortgage — Auction-sale under a 

power tn Mortgagee's conduct to induce 
would-be bi^s to Uave-Purchaser buyinq 
with noti^ of such conduct-lts effect on the sail 
-A mortgage was o the English type and coni 
tamed a power-of-sale in an ordinary form fol- 
lowed by a proviso, which was in substance an 

?QQQ°^ Property Act. 

1882. The mortgagees, purporting to act 

under the power of sale in the mortgage 

^used the property in question to be put ud 

for sale by auction. One of the conditions of 

sale was that the purchaser shall accept such 

title as the vendors can give, and shall not 

require the vendors to enter into any other 
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__5.-Duties and Liabilities of Principal 

^co7ilimied. 

covenant except a covenant that they have not 
incumbered and shall not raise any question or 
objection to the title, and shall be held bound 
to accept such title as the vendors possess- 
The property was knocked down to the appel¬ 
lant, who signed a written contract to pur¬ 
chase on the same day and some days alter 

the contract of sale was completed instructed , 
the mortgagee’s solicitor to act for him in the 
preparation of the deed of conveyance. A few 
days later the mortgagees executed a convey¬ 
ance to the appellant. The Court of Appeal 
set aside the sale bolding that although the 
aforesaid condition of sale was a depreciatory 
one, wholly unwarranted by the actual state of 
the title, the purchaser was affected with con¬ 
structive notice of the true state of the title by 
reason of the fact that the solicitor knew 
enough of the real title to show that the condi¬ 
tion in question was unjustifiable. Bell, that 
the view of the Court of Appeal imputes to a 
principal the knowledge of an agent, not ac¬ 
quired in the matter of which he was agent, 
and uses it to upset a transaction of a date be¬ 
fore the agency commenced, and that it was 
an extension of the doctrine of constructive 
notice in which their Lordships could not 
coDCUTi Where, at an auction sale under a 
power-of-sale in a mortgage the mortgagees by 
themselves or their agents so conducted them¬ 
selves with reference to the sale that would 
be bidders at it were induced to leave and the 
purchaser had notice of those circumstances, 
using the word notice as it is defined in the 
Transfer of Property Act, the purchaser bought 
at his peril, and as the sale was not a bona Jide 
auction sale it must be set aside. CHAJ3ILDAS 
V. Dayal MOWJI, 9 Bom. L.R. 1062 = 6 C.L. 
J. 674 = 17 M.L.J. 465 = 11 C.W.N. 1109=4 
A.L.J. 750 = 31 B. 566 = 2 M L.T. 394 = 34 I. 
A. 179, on nvpeal from 6 Bom. L.R. 557, 5 
Bom. L.R. 247. 

(22) — Agent's aefs.—No person can as agent 
bind by contract a principal who does not exist 
at the date of the contract. LAKSHillSHANKAR 
V. MOTiRAai, 6 Bom. L.R. 1106. 

(23) — Principal and agent—Fraud of latter — 
Liability of former—Cheque presented at the 
Government treasury cashed and atnount mis¬ 
appropriated by employees at the treasury — 
Liability of Government. —The true rule of law 
with regard to the liability of the master for 
the misconduct of the servant is, that tho 
master is liable for the fraud of his servant in 
the course of his service and for tho master's 
benefit, and that a master is not liable for tho 
misconduct of the servant committed for tho 
servant’s own private benefit, and that it is not 
necessary that the benefit should aocruo to tho 
master. (5 I.A 130. 6 C.W.N. 429, 9 C.W.N. 
495, 18 I.A, 111, ii.) Where plaintiff, who 
had got a cheque for work done for tho Dis¬ 
trict Board, presented it for encashment at tho 
District Treasury, but the head poddar and tho 


_ 5 .—.Duties and Liabilities of Principal 

— continued. 

mohurir employed there, misappropriated the 
amount of the cheque, and it was found that 
the latter did so for their own benefit. Beld, 
that, in these circumstances, the Secretary of 
State for India in Council was not liable for 
the fraud committed by his employees. GOPAL 
CHANDRA BHUTTACHARYA V. THE SECRE¬ 
TARY OF STATE FOR INDIA IN COUNCIL, IS 

C.W.N. 619 = 36 C. 647 = 1 Ind. Caa. 735, 

(24) — Suit against principal on agent’s con- 
tract. person, who has made aoontract with 
an agent, may, if and when he pleases, look 
directly to the principal, unless, by the terms 
of the contract, he has agreed not to do so ; 
and that, whether he was or was not aware, 
when he made the contract, that tho person, 
with whom he was dealing, was an agent only. 

iCaWerv. DobalU B;.—-per Petheram, C.J.. 
In the matter of the GANGES STEAM TUG AND 
CO., 18 C- 31. 

(25) —Principed when bound by acts of agent 
—Honest belief in agent's aufhorify.—Even 
when an agent of the firm exceeds tho extent 
of tho authority given to him, the principalis 
bound by tbe contract of his agent, if the 
contraoting party has reasonable grounds for 
believing and, in good faith believes, in the 
authority of the agent. RAM PERTAB v, 
MARSHADD.26C. 701, P.C. = 3 C.W.N. 313. 

(26) — Decree obtamed by agent agavist third 
person—Suit by principal to declare himself en- 
titled to the betiefU of decree -Mamtainability^ 
Adoption of agent's transaction, subject to bur¬ 
dens—Single /ransaefion of agent's suit respect¬ 
ing, if lies.—Plaintiff’s agent, in tho course 
of bis agency, advanced a sum of Rs. 300 to 
another person for tho purchase of paddy, sued 
him for breach of contract and recovered a 
decree. Plaintiff who had full knowledge of 
tho ooinmencomont and progress of tho litiga¬ 
tion did not intervene at any etagi of the suit 
but, after its termiuationsued tho decree-holder 
and the judgment-debtor for a declaration that 
ho was bonefiouilly luiorostod in the decree, and 
for an injun*^ ion to restrain tho latter from pay- 
ing any m^mey into tho bauds of tho former in 
satisfaction of tho decree Plaintiff did not 
however offer to boar tho costs of tho litigation. 
Held, that tho suit was not maintainable in 
thin form. Plaintiff might have adopted the 
contract made by his agent and sued on it, or 
he might have intervonod at any stage of the 
action commenced by tho agent. But he was 
bound CO adopt it cum onere or not at all. In 
the absence of a special oouinvot in that behalfi 
a principal cannot bo permitted to select oapti- 
oiously a single transaction of the agent and 
claim the profits thereof, without an adjust¬ 
ment of the rights and liabilities of the parties 
in relation to other transactions. GODHAN 

Ram Bhakat v. Jaharm.all, 17 C.W.N, 6T 
=16 Ind. Caa. 883 = 4 O.C. 385=17 C.L.J. 636* 
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-3.—Duties and Liabilities of Principal 

—concZttded. 

{21)~-‘Principal eniitled to -final account at the 
determination of agericy^Accounts. — A princi¬ 
pal is always entitled to have a final account 
taken between himself and bis agent at the 
determination of the agency. If accounts have 
been taken from time to time and settled bet¬ 
ween the parties, the agent when rendering 
the final account will be entitled to rely upon 
those casual accounts and to urge that they 
ought to be accepted as being prima facie cor¬ 
rect. ABHAI OHARAN CHAKRAWARTI v. 
KESHO Das, 13 lad. Cas. 642. 

Acta or omissions of—Binding on principal 

—See Mahomedan Law—pre-emption — 

General. 7 a. il=A,W.N. 1884, 255, 

See Sale—Sale for arrears op rent 
—Setting aside sale and its effect. 
16 W.R. 80. 

-6.—Ratification of Agent's Act. 

[1) -~Actsof agent—Knowledge and consent 
of priricipal—Subsequent ratification bind prin¬ 
cipal though beyond the scope of agency .— 
PJaiutiff had acquired the land in question 
subject to a right of permanent occupancy vest¬ 
ed in the 1st defendant with regard to the 
major portion (if not the whole) of the land. 
Plaintifi's son, the second defendant, acting as 
his father’s agent, granted permanent leases to 
the Ist defendnnt in respect of the whole and 
it had to be decided whether the leases had 
been validly created by the 2nd defendant as 
agent. Held, that, since in granting the leases, 
the son acted with the knowledge and consent 
of his father and tbe latter subsequently rati¬ 
fied bis son’s action, the father, as principal, 
could not repudiate the leases, even though the 
son in granting them might perhaps have 
exceeded tbe limits of bis agency. RAMASAMY 
AIYANGAR V. Obai Gounden. 15M.L J. 487. 

(2) -S. 522. Civ. Pro. Code, 1SS2—Illegal 

award—Appeal—Reference by unauthorised agent 
—Implied ratification by principal. —An appeal 
will he from an award, which is illegal and 
void a6 initio, (17 B. 357. F.) When a prin¬ 
cipal is aware of the reference to arbitration on 
the application of his agent not authorised to 
do so, and tacitly ratifies the action of his agent 
in applying for such reference, be cannot then 
question the legality of the order of reference. 
Saturjit Pertap BAHADOOR SAHAI V. 
Dulhin BulaP KOER, 24 C. 469. (9 M. 451, 
R-) [J", IBom. L.R. 261,2 N.L.R. 81, 8 

O. C. 263 ; R., L.B.R. 1893—1900, 548, 112 

P. L.R. 1901 = 84 P.R. 1901, 5 O.C. 13, B ; D., 
28 0. 303 = 6 C.W.N. 268, 7 O.W.N. 343.] 

iZ)—Mercantile agent—Special authority re¬ 
quired to draw or endorse hills—Authority may 
w implied—Act of agent in name of principal — 
Ratification ,— a special authority is required to 
empower a mercantile agent to draw or endorse 
bills or notes; such an authority may be implied 

0. VIII—9 


Principal and Agent —continued. 

-6. —Ratification of Agent’s Act—conhf. 

from the circumstances. Where an act has been 
done by an agent in the name of the principal, 
and such act has been communicated to and 
ratified by the principal, the act becomes in 
point of law the act of the principal. NESSER- 

wanjee bottlewallah V. GooL Maho¬ 
med Sahib, 7 M.H.C. 369. 

(4)— Mortgage by unauthorised person — Sub- 
sequent ratihcation, when efiect%ve.—The mort¬ 
gages sought to be enforced in this ca-^e had 
been effected by the first two defendants, rbe 
adoptive mothers of the third, and it was con¬ 
tended that the mortgage had become effectual, 
on account of ratification by the subsequent con¬ 
duct of the said adopted son. It was in evidence 
that the said son, the third defer'dant, promis¬ 
ed his adoptive mothers that he would redeem 
the mortgages ; but he made no promise to 
the plaintiff, nor was there any consideration 
for such promise as he made. Nor could the 
promise be treated as amounting to a ratifica¬ 
tion, for, a ratification of the unauthorized con¬ 
tract of an agent can only be effectual when the 
contract has been made by the agent avowedly 
for or on account of the principal, and not when 
it has been made, as in this case, on account 
of the agent himself. The adopted son was, 
therefore, not liable cn the mortgage. SHID- 
DESHWAR V. HAMACHANDRA RAV, 6 B 463 
[R., 54 P.R. 1902 = 64 P.L R. 1902.] 

[b)—Mortgage by lambardar to pay Govern¬ 
ment revenue—Mortgage as agent of co-sharers. 
—Foreclosure- Notice suit by co-sharers to 
recover their shares~No appeal against decree 

of first Court - Acquiescence — Repudiation, _ 

The plaintiffs were shareholders whose interests 
were mortgaged by their lambardar with his 
own share to the lambardars of another puttee 
in the same estate to raise a sum necessary to 
satisfy an arrear of Government revenue. The 
defendants bad served notice of foreclosure 
upon the lambardar who represented tbe plaint¬ 
iffs, and obtained a declaration that the sale 
had become absolute and they also sued and 
obtained a decree against the lambardar for 
possession. The plaintiffs brought this suit 
claiming to recover possession of their own 
share in the puttee on the ground that the 
mortgage was made without their authority 
and was not binding on them and claiming 
pre-emption of the share of the lambardar 
Held that the plaintiffs must be taken to have 
been parties, through their agent the lambar¬ 
dar, to the mortgage-deed, for, if they were not 

they should have repudiated the judgment of 

the Court of first instance which decreed them 
their shares conditionally on their paying their 
quota of the mortgage-debt; moreover, inas¬ 
much as the mortgage was made to obtain the 
sum necessary to discharge the arrears of Go¬ 
vernment revenue, the plaintiffs must be held 
to have been acquainted with the act of their 
lambardar and content to be bound by it 
Therefore, as parties to the mortgage through 
their lambardar, they could not repudiate th& 
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Principal and .4 j^eo^—coDtinued. 

-6.—Ratification of Agent’s Act—concW. 

consequeooes of tbe deed to which they were 
p;%rtie3. Where a mortgage was made by a 
lamb^irdar for himself and as agent for other 
sharers, it is necessary to issue notice of fore¬ 
closure both to the lumbardat and to his co- 
sharers and in a suit for possession, tbe co¬ 
sharers also should be made parties. PUN- 

cHUii Singh V. Mungle Singh, 2 Agra 407. 

(6) —Wajib-ul-arz—Coftdtfton — Acquiescence 

by mortgagee — Agent of proprietors. —A con¬ 
dition in the Wajih-uharz which has been sign¬ 
ed ^md attested by a third party then in pos¬ 
session , not as authorized agent on behalf of the 
proprietors bub as a mortgagee, is not binding 
on the original proprietors. Subsequent acqui¬ 
escence by the mortgagor or his representative 
may be only an acquiescence in the mortgagee’s 
act to the extent and in the qualified way in 
which bis consent was given. BHAGEERUTH 
V. MOHUN, 2 Agra 129. [/?.. 1 N.W.P. 277.] 

(7) —Oravt of lease by agent — Ratification 
by principal—Effect. —V/here a lease granted 
by the agent on behalf of his principal was sub¬ 
sequently ratified by tbe latter and was acted 
upon for several years, the lease was binding 
on the principal and he could not resile from it. 
HAZARI LaEv. DebI PersAD, 1 C.P.L.R. 87. 

-7.—Revocation of Agent’s authority. 

(1) — Suspension of Agent — 8- 33, Act X of 
1859,—If a principal suspends an agent, the 
agency becomes determined, within the 
meaning of s. 33 of Act X of 1859, from 
the time of the suspension. MuDDUN MOHUN 
ROY V. GOPEE MOHUN ROY, W. R. 1864, Act 

X. 8. 

(2) — Principal and agent—Authority — Deter¬ 
mination — Share-holder — Manager — Partition 
—Intention of severance-Lease—Rights of lessee 
— Decree against lessor.—It is a well-known 
principle of law that a principal has a right to 
determine the authority given to an agent at 
his mere pleasure, for, since the authority is 
conferred by his mere will, and is to be execut¬ 
ed for his own benefit and bis own purposes, 
the agent cannot insist upon acting when the 
principal has withdrawn bis confidence, and no 
longer requires his aid. Neither can one co- 
sharer resist the revocation by another of the 
authority given to the manager, there being no 
distinct stipulation that the authority should 
continue for any definite time. Any act or 
deolaration showing an unequivocal intention 
on the part of any share-holder to hold or enjoy 
his own share separately, and to renounce all 
rights upon the shares of his co-parceners, con¬ 
stitutes a complete severance or partition. [R., 
6 W.R. 139.] A lessee oan take no greater 
rights than his lessor, and is bound by the decree 
in a suit against his lessor to the same extent 
as the lessor himself. RULAKEE Lall v. 
MUSSAMUT INDURPUTTEE THOWAR, 3W,r1 

41. 

{S)—Agency—Revocation of authority—Agent 
if entitled to reinuneration.—ThQ defendant 


Principal and Agent —continued. 

-7.—Revocation of Agent's authority 

•^coniinited. 

asked tbe plaintiff to sell certain grounds in 
Bombay at a profit, promising to give the 
plaintiff by way of brokerage half tbe net 
profits realised by the sale. Some time after¬ 
wards, the defendant wrote to tbe plaintiff re¬ 
voking this authority. After the revocation, 
plaintiff secured a purchaser whose offer defend¬ 
ant refused to accept- Thereupon plaintiff 
brought tbe present suit to recover on tbe 
agreement. Beld that the right of the agent 
to remuneration, although stipulated for in the 
form of part of the property to be produced by 
exercise of the power, was yet not such an in¬ 
terest that would make the authority to sell 
irrevocable without an express stipulation to 
that effect. It would be unreasonable to hold 
that the defendant by employing tbe plaintiff 
to sell tbe land on such terms, bound himself 
to allow it to remain on sale for an indefinite 
time. At the most, he would be bound to 
allow tbe plaintiff a reasonable time to find a 
purchaser. HURST v. WATSON, 2 B.H.C. 
400. 

(4)— Contract—Agency — Accepta^ice of office 
—Consideration—Power of revocatioti of agency 
—Agent to be paid out of rents of land - Interest 
inland, whetlier created^Improper revocation 
Of agency — Remedy—Contract Act, s. 205— 
Agreement to pay agent a permaiieni annuity — 
Swif for specific performance by agent—Want 
of consideration .—The acceptance of an office 
by an agent is a sufficient consideration for his 
appointment. Where, tborofore. the plaintiff 
and his descendants were constituted the here¬ 
ditary agents of the defendant for the manage¬ 
ment of his share in an inam village, held that 
the appointment was valid and binding at least 
as between the parties, whether or not any 
valuable consideration passed; for, the mere 
acceptance of the office by the plaintiff was 
a sufficient consideration for tbe appoint¬ 
ment. In the oase mentioned above tbe 
defendant would have a right independently of 
any terms of the instrument creating the 
agency, under the general provisions of the law 
(Contract Act, IXof 1872, s. 203i, to revoke the 
authority given to the plaintiff, whether or not 
the agency had been created for a valuable 
oonsidoration. The mere arrangement that the 
plaintiff’s salary should bo paid out of the rents, 
cannot bo regarded as giving to the plaintiff an 
interest in the property whioh formed the sub- 
jeot-matter of the agency. The remedy for the 
improper revocation of an agency lies, under 
ordinary oiroumstanoes, in an action for 
damages for breach of oontraot. By s. 206 of 
the Contract Act, the principal is bound to 
make compensation to the agent, whenever 
there is an express or implied oontraot that the 
agency shall bo oontinuod for any period of 
time. This would probably always be the oase 
when a valuable oonsidoratiou hitd been given 
by the agent. Whore a person appointed 
another his agent, and afterwards revoked the 
appointment and the agent brought a suit not 
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— concluded, 

for damages, but for specific performance of the 
terms of the contract which related to the pay¬ 
ment of bis remuneration, the only foundation 
for his claim for payment after his services 
ceased being a clause in the agreement, ri^., 
“If I get my work done by others. C will, with¬ 
out making any reduction in your pav, per¬ 
manently continue to eive you the sum of 
money now fixed,” held that such an agreement 
"to pay a perpetual annuity, whether any 
services were rendered by the annuitant or not, 
would be nudum pactum, unless there ware a 
valuable consideration for tha promise ; and if 
there was no valuable consideration the agent 
■woull be entitled to recover only for work and 
services actuallv rendared. VlSHNUCHARYA 
T. RAMCHANDRA, 5 B. 253. 


8.—Miscellaneous. 

(1) Power of attorney. —A power-of-attorney 
•which gave an agent authority “ to make, sign, 
^eal, execute and deliver any agreements, con¬ 
tracts, conveyances, assignments, leases or 
•counterparts of leases, bills of sales, bonds, 
mortgages, re-Qonveyanc 0 s, etc.,” and “gene¬ 
rally to act in the management and superin¬ 
tendence” of the affairs of the principal, and 
in any of the aforesaid capacities without 
any reservation whatsoever, and to do, perform 
•andexecute all acts and things as fully and 
effectually as “ the principal might or could do 
if personally present and did the same, not¬ 
withstanding no special power or authority is 
•contained in these presents,” was held to 
•authorize the agent to borrow money for the 
use of the principal DURGA DAY! v. FlN- 
XAYSON AND CO., A.W.N. 1882, 39. 


(2) Agents with general and special power — 
Transactions by — Validity.—kn agent with 
general power can borrow money in his princi¬ 
pal’s name, and it is not necessary that he 
should have special power authorising him to 
do so. A sale of land made by an agent with 
'Bpeoial power therefor, is binding on the prin- 
•<3ipal, and proof of motive on the part of the 
principal in giving such power is unnecessary. 
MUSSAMMAT RUGHOOBUTTE3E KOONWAB V. 
NUKHOO PUNDAH, 1 W.R. 33. 

(3) — Contract — Agency — Termination of 
agency—Transaction with agent by outsiders for 
(^^sideration without notice of revocation —- 
Validity, —The shrotriemdars of a village had 
executed a power-of-attorney to one of them¬ 
selves to manage the affairs of the village. 
Subsequently, disputes having arisen between 
the agent and his co-shrotriemdars, the power 
was cancelled by them. But this fact was not 
brought to the knowledge of the ryots, who 
^ntinued to pay rent to the agent as before. 
The rent for certain years having fallen into 
•afrears, the ryots executed certain bonds in 
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the name of the agent. PlaintiEE, the assignee 
Of these bonds from the agent, sued the ryots 
to recover the amount due thereunder. The 

defendants contended that, as the bonds were 

executed at a time when the agency had been 
terminated, they were not valid and the as- 
signment therecf gave plaiotifi no right to sue. 
aeld that the contention that the bonds were 
executed to the i^gQat,’Shrotriemdar as agent 
alone was not correct. He was himself a co- 
sharer and as such was entitled to a portion 
of the rent due. A contract with him for the 
consideration of giving time for payment was 
valid, even though it was made at a time when 
his authority to act as agent for his co-sharers 
had mfact been determined. As notice of de- 
termination of the agency was not given to the 
defendants, they were protected by s. 208 of 
the Contract Act from any possible claim by 
the other CO sharers for the rent due to them. 
The plaintiff as the assignee of the bonds was 
theref-jre, entitled to sue upon them and re¬ 
cover the amount due. Narasinga Pidlai 
V. Muthusami Naickar, 7 M.L.J. 2J8. 

^ 33—SMspsnsiow of agent 

—Determination of agency.-The suspension of 
an agent by his principal is a determination of 
tne agency within the meaning of s. 33 Act T 

of 1859. Maharaja Mahtab Chand’ Baha- 
^‘^OR V. JuDOO MohunMitter, 5 W.R. Act 

X, Kill* 91* 


(5) Suit lor money advanced to agent for 
benefit of prxnc^al - Principal and Agent 
—jgent authority of—Agent.' act of, beyond 
authority--Agent, necessary acts of, if bind- 
on prmcipal — Civ Pro. Code, s. 257-4 
Authority to have a sale postponed, extent of 
—Indian Contract Act (IX 0/1872),s.lSS-Pozoers 
ofattormy, construction of—Interest on loan. 
Where A does an act as agent for B without 

any communication with C, C cannot, by after¬ 
wards adopting that act, make A his agent and 
thereby incur any liability or take any benefit 
under the act of A. Under s 257-A of the Civ 
Fro Code, every agreement to give time for the 
satisfaction of a judgment-debt is void, unless it 
IS made for consideration and with the sanction 
of the Court which passed the decree, and such 
Court deems the ooosideration to be, under the 

ar'^tolrr’ Powers if attorney 

are to be construed strictly, that is to say 

where purporting to be done under a 

power of attorney is challenged as being in ex- 

cess of the authority conferred by the^ power 

It IS necessary to show that, on a fair oonsiderl 

ation of the whole instrument, the authority 

in question is to be found within the four ool 
ners of the instrument either in express terms 
or by necessary implication. An a|ent. autho^ 
rised to obtam an extension of time and post- 
ponement of an intending judicial sale, has 
within the meaning of s. 188 of the Indian 
Oontraot Aot (IX of 1872J, authority to do every 

lawful «ung..wluohi3 nioessary in order to do 
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Principal and continued. 

-8.—Miscellaneous— continued, 

the act which he is expressly authoriped to do. 
If the implied authority of an agent to raise a 
loan is not established, but it is proved that 
the sum borrowed or a portion thereof bas 
been applied for the benefit of the principal 
with his knowledge, the creditor is entitled to 
be reimbursed by the principal to the extent he 
has been benefited (1 G.L.J. 199, 12.) 

Although an unqualified admission of a debt 
implies a promise to pay, yet if there is a 
covenant and an agreement to pay, which is 
not absolute hut qualified in its terms, for in- 
stance, if there is a covenant to receive pay¬ 
ment out of a specified fund, it does not create 
the relation of creditor and debtor as upon a 
simple loan of money. (4 G.L.J. 246, 4 G L J. 
610, i2.) Whether there is such a covenant 
must depend upon the construction of the 
instrument in each case and the intention of 
the parties as evidenced by the circumstances. 
An implied authority to agree to the payment 
of a particular rate of interest must be made 
out in the same manner as an implied autho¬ 
rity to raise a loan. GHASIRAM v. RAJA 

Mohan Bikram Sha, 6 C L J. 639. (l G.L. 
J. 199, R.) [a., 3 Ind. Gas. 330.] 

(6) — Contract —Agency — Agent for sale on 
instructions—Sale by agent contrary to instruc¬ 
tions —Liability of agent to pay damages to 
principal—Measure of damages .—Where an 
agent for sale of goods coopigncd by the princi¬ 
pal at a profit sold the goods in contravention 
of directions which he had received from the 
principal, with the result that it became impos¬ 
sible that the consignments could be sold at a 
profit, the principal was entitled to such 
damages as might have placed him in the posi¬ 
tion in which he would have been if the agent 
had not sold the goods in breach of his duty 
as such. Tbe principal was under no obliga¬ 
tion to replace tbe goods which had been 
wrongfully sold by the agent with a view to 
reselling them if and when the market rose. 
He was not bound to enter into a speculative 
transaction which might have resulted in his 
being able to recoup himself and might have 
wsulted in a further loss. In the absence of 
proof of substantial loss, the principal was 
entitled at least to nominal damages. CHELA- 
PATHI V. SURAYYA, 12 M.L.J. 373. 

(7) —Powers of agent—Rights of third party, 
—In a question between the principal and a 
third party who had bona fide with the 
apent of the principal, the true limit of the 
agent’s power to bind the principal, is the 
apparent authority with which agent is invest¬ 
ed. In the absence of express authority, a 
party who is employed to find a purchaser for 
a horse is not authorized to receive the price, 
much less to take in exchange another horse 
and conveyance. LiVERSEY v, COLIN CAMP¬ 
BELL. 1 A.L.J. 124. 

{%)—Managing agent of Company—Liability 
to account—Non-joinder of parties—Objection of 


Principal and Agent— continued, 

-8.— Miscellaneous — continued, 

nonjoinder not taken in proper time — Civ, Prov 
Code, 1882, s. 34.—The managing agent of a 
Company ought to submit proper accounts to 
the other, though suoh agent may be paid by 
Commission or is subordinate to tbe control of 
its Directors, or bad delivered up to them all 
the account books of the Company, as tho'je do 
not ezoneratB h’m from the liability to account, 
(14 C. 147, P.C . 7 G 627. R.) An objeotion as 
to noD-joinder of parties not raised at the proper 
time, i.e., at the t^arliest possible opportunity 
would be treated as waived bv tbe de¬ 
fendant. ANDERSONv. DELHI COTTON MILLS- 
Company. Limited, 69 P.R. 1903. (156 P 
R. 1889, F.B., H.) 

191 - LtT«if<TOou-~Del-credere agent —Act XIV 
of 1859. s. 1. cl. 9.—A suit against a del credere 
agent on a balance of accounts in respect of 
dealings, regarding which there is no express 
written contract, is governed by the threeyear.^^* 
limitation prescribed by cl, 9, s 1, Act XIV of 
1869. OKOOR PBRSAUD BUSTOOHEE V. MUS- 

SAMAT Fool Koomahee Dabee, 10 B.L.R. 
15, P.C. = 16 W.R. P.C. 35 = 14 M.I.A. 134. 

{IQ)—Plaintiff's agent, inability of, to give 
evidence- Procedure —Act X of 1859, s. 35.— 
Oa the inability ol a plaintiff’s agent to give 
sufficient evidooce, the Court must require the- 
attendance of tbe principal and not dismiss the 
suit under s. 36. Act X of 1859, that iejtion 
having nothing to with a casn when once it has 
proceeded to a hearing. Baboo LEKHRAJ 

Roy v. Mr. w. h. buckland, w.r. i864» 
Act X. Rul. 31. 

(11) — ActX of 1859, s. 24—Ruif against 

for accounts ami papers.—n. suit under a. 24, 
Act X of 1869, for accounts and papers, can be- 
brought by zemindars and others in receipt of 
tbo rent of the land against any agents employ¬ 
ed by them. DuleeL MAHOMED GOMASH- 

ta V. Mohima Chunder Ghose. 5 W.R. 
Actx. Rul, 36. 

(12) Act X of 1869, s. 20— Cause of action 
accruing against agent, survival of. —A cause of 
action against an agent for money received and 
accounts kept falling within the cIass mention¬ 
ed in R. 20 of Act X of 1859, survives the 
death of tbe agent, it having accrued during 
his lifetime Mr. T HILLS v. SHOKHBB 
MONEE DOSSEE. 10 W R. 69. 

(13) Act X of 1859, s, 24—Common agent 
appointed by joint hwilords—Suit maintain¬ 
able against agent by one landlord separately, 
the other landlord added as defendant,— 
The suit was dismitsed by the lower Court on 
the ground that it was not maintainable be¬ 
cause when two landholders jointly appointed 
one agent for the collection of rents of their 
joint property, they could not bo permitted to- 
8ue separately under s. 24 of Act X of 1859. 
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Principal and Agent —continued, 

•8. HiBoellaneous— continued, 

Bdd, that such a suit would lie, so long as the 
other joint landlord is made a party (defend¬ 
ant) to the suit, so as to ensure his interest 
being protected. PUDDO MONEE DOSSEE v 

Chunder BISWAS, 10 W.R. 495. 
<9 W.R. 344, F.) 

M^Fraud — Limitation— Act VIII (B.C.) 
■o/ lc!69, s. 30. —A suit agaiust an agent for the 
recovery of money under Act VIII of 1869. 
(o.O.), 8. 30, though brought within three years 
f^rom tbe ierinination of the agency, was held 
barred, because it was not brought within a 
reasonable time after discovery of the fraud 
imputed to the agent. Jan ALI Chowdhry 
V. Tarinee Churn Rukhebt, 21 W.R. 107. 

(15)—VIII (B.C.) nf 1869, s. 30—dgenoy. 
io a suit against an agent with regard to 
jieuiinaari matters lor the recovery of moneyor 
the delivery of accounts and papers, there is 

prescribed by 
1869 (Bengal), s. 30. Ram Bhu- 

bo^e Chowdhry v. Hunooman 8ingh, 


suit to recover from agent 
, cesses realised from tenants—Agent's 
mmxty to accountSs. 217, 218, 1,C.A,— 
A landlord’s agent is liable to pay to tbe land¬ 
lord any sum realised by him from the ten¬ 
ants as &/iwrc/ia or illegal cesses ; a suit by a 
•landlord for recovery of such sums against his 
agent, is maintainable. In Indian, as in Eng¬ 
lish Law, an apent is not discharged from ac- 
•counting to his principal, by reason of uolaw- 
lui acts of the principal in the matter of the 
agency, and an agent cannot plead that, by 
reason of the mjuey having been ollected 
^nder an unlawful agreement, which has been 
ttade between the principal and the person, 
rom whom the money was collected, he is not 
liable to account for the money to the princi¬ 
pal. Nagendra Bala dassi v. guru 

^OYAL Mukerji, 30 C. 1011 = 7 C W.N. 335. 
^Wobind Soonder Singh v. Ckavdi Ckaran 
^hattacharjee.F ; 25 W.R. 8, Doubted d Expl.) 

^ joint—Death of one, effect of — 

^2,13, 44.201—Liwifafiondcf. 
9o,arf,116.—Where there are two joint agents 
nd one of them dies,upon his death the contract 
agency terminates so far as he is concerned, 
ut. not as regards the surviving agent. By a 
egiatewd kahuliat executed in favour of the 

appellant and the grandfather 
he second defendant, it was provided that 
should be collected by the agentsacting 
i ntly or individually, and that receipt granted 
tenants duly signed by both or one of the 
^oiiid be a sufficient discharge, although 
n agents would be liable for t he sums 

other. The appellant contin- 
jjea to act for many years after the death of 

discharged in June, 
fa a suit brought on tbe 27th May, 1909 : 
ctd, that tbe appellant was liable under the 


Principal and continued. 

“ “3*—Miscellaneous—confintted. 

original registered contract and not under any 
implied oral contract of agency subsequent to 
the death of his co-agent. The Rule of Limita¬ 
tion applicable to such a case was that provided 
in art. 116, Limiiation Act. Bhagirath 
SAMANTO v. PREM OHAND PaL, I7C.L.J. 201 
= 16 Ind. Cas. 832. 

Suit for accounts—Procedure—Burden of 
proof— Accounts—Suit for accounts, 

A.W.N. 1905, 3 = 27 A. 374. 

Suit for accounts by Principal against Agent 
—Burden of proof—What facts to be proved 
by plaintifi— Procedure of Court — Ste AC- 

^^unts — Suit for accounts, a.w.N. 

Suit by zemindar against agent on account— 
Limitation—iSee Ben. Act Vlll of 1869, e. 30 
7 0. 89 = 8 0-L.R. 285. 


Suit by agent—Dismissal of suit- 
pal’s right of appeal—5ee CtV. Pro. 
1906, 0. I, r. 10 (1), 4 L.B.R. 95. 


Princi- 

CODE, 


Company—powers and liabilities 
OF Directors, 6 B. 326. 

Agent dealing on his own account in busi¬ 
ness of agency—Principal’s rights—CON- 

'^16, 11 Bom. L.R. 
779 — 34 B. 292 = 3 InJ. Cas, 801. 

See Damages — Measure and assess¬ 
ment, 8 B.L.R. 544. 

Agent’s power to bind principal to arbitra- 

uon 5ee HIGH COURT, JURISDICTION OF— 

Bombay, ll Bom. L.R. 273 = 34 B. 13 = 3 Ind. 
Cas. 837. 

Contractor employed by agent of Ruling 
Prince—Contractor’s right to sue Prince or 
Agent—Limitation--See LIMITATION ACT, 1908 
s. 19, art. 56,14 P.L.R. 1909 = 43 P.R. 1910=* 
79 P.W.R. 1909. 

Suit for balance on running account—Juris¬ 
diction— Benami transaction — See LlMITA- 

^23 PL.R. 1909== 
115 P.W.R, 1909 = 4 Ind. Gas. 960. 

Death of principal—Agent becoming agent of 
principal’s sons - Suit by latter for accounts- 
Limitation— See LIMITATION ACT 1908 art 
89. 9 C.L.J. 107 = 3 lad. Caa. 684 * 

Suit for account against agent—Limitation 

Payments made by agent, how proved— 
Moneys taken to pay illegal gratihcations, if 
must be accounted for — See LIMITATION 
ACT, 1908, art. 89, 13 C.W.N. 212 = 4 Ind. 
Cas. 556. 

Liability of agent, his sons and grand sons^ 
Accounts Limitation— Cause of action—See 
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-8.—HiscellaneoQs— concluded. 

Limitation act, 1908, arts. 120, 57, 62. 89, 
6 A.L.J. 667 = 2 Ind. Gas. 118 = 31 A. 429. 

Execution of document by attorney—Power 
of attorney to several persons—Name of prin¬ 
cipal signed by one attorney — Document 
attested bv the other attorneys—See POWER 
OF ATTORNEY, 6 A.L.J. 462 = 2 Ind. Gas. 805. 

Possessory lien of agent of mortgagor, if 
paramount to right of Receiver appointed in 
the suit of the mortgagee—See Receiver, 13 
C.W.N. 654 = 9 G L.J. 563 = 36 C. 713 = 1 Ind. 
Gas. 356. 

Principal and Surety* 

1—Generad. 

2. —Discharge of surety. 

3. —Surety. Rights and liabilities 

OF. 

4. —Miscellaneous. 

-1.—General. 

(1)— Debt-bond—Stipulation as to dealings 
between creditor and debtor not discharging 
surety—Contract Act, IX of 1872. s. 135.—The 
plaintiff-bank sued on a debt-bond executed to 
the Bank by the principal debtor and two sure¬ 
ties. The money was repayable in monthly 
instalments, default in any one instalment 
having the effect of causing the whole amount 
to become at once payable. On any such 
default, the sureties were to become principal 
debtors to the Bank, so that any arrangements 
between the Bank and the principal debtor 
could not have the effect of realising them. 
The question arose whether or not the sureties 
had been released from their liability by reason 
of time having been granted by the bank to the 
borrower, and it was held that the sureties 
remained such till the debtor continued to pay 
the instalments, that they became principal 
debtors as soon as the borrower made default in 
the terms fixed for the re payment of the debt, 
and that tbe giving of time to the principal 
debtor without their knowledge could not 
release their liability to the bank, the sureties 
having contracted themselves out of the rule 
which would'otherwise exonerate them from 
liability on grant of time to the principal debt¬ 
or. Hodges v. the Delhi and London 
Bank Limited. 23 A. 137 = 27 l.A. 168. P.c, 
= 2Bom. L.R. 971 = 8 C.W.N. 1 = 10 M.L.J. 
279 = 7 Bar. 767. 

{2)—Contract Act (IX of 1872), s. 35, paras. 

1 and 2 — Surety*suabilityon\judQment debior*s 

death before specified daU—Civ. Pro, Code {Act 
V of 1908), s. Surety bond—-Personal 

Uahiliiy -Registration.— appellant executed 
a surety bond for the payment of a decretal 
debt, due by another person to the respondent. 
The appellant, by the terms of the bond, bound 
himself to make the judgment-debtor come and 
deposit the decretal amount and costs in Court 


Principal and Surety —continued, 

-1.—General— coniirvued, 

by a specified date, and undertook to pay the^ 
amount himself if the judgment-debtor failed 
to do so. There was a further provision that 
if the surety failed to pay, tbe Court could take 
his bouse in satisfaction. The judgment-debtor 
died before tbe specified date, and the surety 
then disputed his own liability to pay on the 
ground that the contract bad become void 
under s. 35, para. 1 of the Contract Act. Held, 
that the second para of that section applied^ 
and not the first, and that the specified uncer¬ 
tain event; was the payment of the decretal 
debt bv the judgment-debtor, and that as that 
event did not happen before the specified date, 
the contingent contract becomes enforceable. 
It was further contended that the surety bond 
was inoperative for want of registration, as 
it purported to affect a house worth over 
Rs 100 : Held, that, as there was distinct and 
separate personal undertaking to pay the- 
decretal debt, the bond was admissible in evi¬ 
dence for tbe purpose of proving this under¬ 
taking. Held, further, th.at there was nothing 
to prevent tbe respondent from applying for 
execution, against tbe house, under s. 145 of 
the new Code, which was in force where the 
judgment-debtor died and when tbe proceedings 
against the surety were instituted, and that it 
was according to the terms of s. 146 that the 
case foil to be decided. WADARA Dbvan v. 
Ma Kin, 8 Ind. Caa. 983. 

i^)—Decree aqainsf two principal debtors and' 
surety for a certain sum—Decree against prin¬ 
cipal debtors alone for larger sum including tJte 
former sum — Partial satisfaction of decree 
against the principal debtors alone by rateable 
distributiofi under s. 295, Civ Pro. Code — JSx- 
tent of liability of surely. —In a suit against 
two principal-debtors and their surety, plaintiff 
obtained a decree for Rs. 3,000 against all the 
throe, and a decree for Rs. 5,000 (including the 
Rs. 3,000) against the principal debtors alone. 
As there were other creditors of the two prinoi* 
pal-debtors, the decree-holder reoovered, as 
against the two. a proportionate amount of his 
judgment-debt, by rateable distribution under 
s. 295, Oiv. Pro. Code. On the question of the 
extent of tbe surety’s liability, held that the 
decree-holder is entitled to recover in execu¬ 
tion, as against the surety, the total amount of 
the judgment-debt of the surety, vie., Rs. 3,0(X> 
(assuming, of course, that, after allowing for 
the amouni rtcoived by the deoroe-holdor in 
the rateable distribution, Rs. 3,000 or more 
remains due under the decrees) and that the 
surety is not entitled to deduct a proportion of 
the sums recovered by way of rateable distribu¬ 
tion, from the amount which is duo from him 
under the decree against him. If the decree- 
bolder had, in execution, obtained the full 
amount of the decrees attached by him, and the 
amount of such decree was loss than Rs, 2,000 
the surety could not have been beard to say 
that he was entitled to any deduction from the 
amount due by him under the decree against 
him. He ought not to be in a bettor positiou 
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!•—OcDGral — continued, 

because, by reason of the rateable distribution, 
the decree-holder has only recovered a pxopoc- 
tionate amount of che attached deorees. APPU- 
SAWMY IYENGAR V. RAMANATHAN CHETTI- 

AR, 2 M.L.T. 30 = 30 M. 167. 

i^)“~Security for debt — Surety — Procedure, 

^A creditor, who holds securities from the 
principal debtor for his debt, need not first 
resort to them betore suing the surety. Gan- 

PATI V. Pandu Kunbi, 10 C.P.L.R. 73. (19 

B. 578, F.) ' 

(5) Principal and surety—Payment of inter- 
est by vyinciydl debtoT—Effect on sutety^s Zia- 
oility. —The mere payment of interest on a pro- 
note by the principal debtor in advance does 
not of itself constitute a binding contract, on 
the part of the creditor not to sue, during che 
time covered by the interest, and does not 
therefore release the surety. DwaRKANATH 
^TTER V. G.H. Dely. 15 B.L.R, 338, Note. 
E-P.. 15 B.L.R. 331. 4 C.132.J 

. ^^^~~P^incipal and surety —Receipt of interest 
m advance Contract to give time ‘— A binding 
contract to give time to the principal cannot 
be inferred from the mere receipt by the credi¬ 
tor of the interest in advance on the note. PUN- 
CHANUN Ghose V. Daly, 15 B.L.R. 331. [P.. 
4 C. 132.] 

principal and surety ■ Forbearance to 
enjorce claim against third person—Saving 
lessee from forfeiture o/iease.—The forbearance 

a claim against a thira person is a 
lumcient consideration for a surety bond, though 
there may be no express contract by the obligee 
90 to forbear. A surety deed, by which a per¬ 
son became surety for a lessee, in order to save 
him from forfeiture of his lease, or the institu¬ 
tion of legal proceedings against him, was held 
to be of sufficient consideration, as the terms 
resulted m an advantage to the lessee. JAGA- 

dindra Nath Roy v. Chandra Nath Pod- 
DAr, 31 C. 242. (29 0. 68, R.) 

{^)~Limitation Act (IX of 1908), sch. I, art, 
A surety becomes liable only on bis con¬ 
tract of guarantee and not by the mere fact of 
the loan. He is liable for each loan as soon as 
it is made, and is liable to be proceeded against 
as soon as default is made by the principal 
debtor. Time runs against the surety from 
each date of defrtult, which is the date of each 
loan, and art. 65 of che Limitation Act applies. 

Dwarkadoss Goverdhana V. Chivakala 
Krishnaiya, 9 Ind. Cas. 204 = 9 M.L.T 215 
= 21 M.L.J. 457. 

(9)— Appeal^Decree against principal and 
Surety—Appeal by principal debtor only-’Dts- 
wissaZ Of claim—Liability of surety not appeal- 
Where, on an appeal, only by the princi¬ 
pal judgment-debtor against a decree providing 
that, on bis failing to pay the amount of decree, 


Prlacipal and Surety —continued. 

—GenetaJ 

his surety shall be liable, the plaintiff’s claim 
IS dismissed, the latter (surety) is not discharg- 

u judgment-debt simply because 

the decree has beau set aside against the former 
(principal judgment-debtor). SHAM Lal v. 
Sohnu Shah, 14 P.W.R. 191l = 98 P L R. 
1911. (5 B. 647. 12 0. 330. R.\ 

(10) Suit by surety for money paid for 
debtor-Cause of action.—Vfhexo the plaintiff 
sued to recover from the defendant the price of 
a horse sold to defendant on his security, held 
that the period of limitation commenced from 
the date of the sale. Kunhya v. MOLKA, 72 
P*R« 1866* 

Principal and surety—Breach of coh- 
tract made with Foreign State—Payment by 
swety—Suit by surety against principal in 
British Court—Inquiry into question of breach 
of contract determined by Foreign State, whether 
permissible. —A Native State with which A en¬ 
tered into a contract, found on enquiry, that 
he had broken the contracti and by an execu- 
tive order rescinded it, and compelled B, who 
was a surety for A, to pay the amount for 
which he had become surety. In a suit then 
brought in a British Court by B lo recover 
from A the money which B had been com- 
pelled to pay as surety, A pleaded that he made 
no default in the performance of the contract, 
and that he was therefore not liable to pay the 
money which B might have paid to the State. 
cdeld, [Boulnois, dissenting) that the order 
of the Native State on the point that default 
had been made by A was conclusive between 
me parlies, and was not open to question in 

British Courts, and all the British Court could 

do was 10 devermine whether the plaintiff did 
in fact pay to the State the sum demanded 
from him as surety; and if it determine the 
question m the affirmative, it must hold that 
me payment was rightly made under the 
guarantee, and the plaintiff would be entitled 
to recover the sum paid. Per Boulnois, J.— 
The order of the Foreign State was not conclu¬ 
sive and the British Court should eequire into 
and determine whether the defendant had 
made default in performing the contract; that 
Courts of one country have never done more 
than r.-cognise the judgments of the Courts of 
another country, as under some circumstances, 
conclusive, and no comity requires that execu¬ 
tive orders should be treated as, conclusive in 
regard to facts proper for establishment. 
SUJAN SING V. HARDYAL Sing. 36 P.R. 1877, 

appeal, 7 P.R. 1832, P.C,; 

Xi «| Xr*x4. 

Liability of, after suit once dismissed but 
subsequently decreed on remand by superior 
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-1.—General— concluded. 

Time given to the principal debtor without 
surety’s consent— See CONTRACT ACT, 1872, 
8. 136. 2 Horn. L. R. 967. 

P-ijmentof interest by principal—Whether 
saves limitation against— See LIMITATION 
ACT. 1908. 8. 20, 9 Ind. Cas. 8. 

See Limitation act, i 908. art. 81. 98 P. 

R. I88i. 

Bill of exchange— Position of holder and 
acceptor —See NEGOTIABLE INSTRUMENTS 
ACT, 1881, ss. 32. 37. 13 O.C. 206 = 7 Ind. Cas. 
727. 

Suit against—Limitation— See TRANSFER 
OF PROPERTY ACT, 1882, a, 6, 8 A.L.J. 199. 

Trust deed by mortgagor in favour of a son— 
Relation between trustee and mortgagor— See 
Transfer of Property act. 1882, ss. 8, 
130 and 135, 17 M.L.J. 87 = 30 M. 235. 

-2.—Discharge of Surety, 

Loss of securities by creditor ~ Surety^s 
liability ■'—It a creditor who has had or ought 
to have bad the securities in his full possession 
orpower, loses them or permits them to get ioto 
the possession of the debtor, or does not make 
them effectual, the surety, to the extent of 
such security, will be discharged. GANPATI v. 
Pandu KUNBI. 10 C.P.L.R. 73. 

(2) —Lending money on security— Fresh 

arrangement, effect of, on suretyship,—Wihere a 
person who has stood security for a loan to 
another, died before such loan was repaid, and 
the creditor subsequently entered into a fresh 
arrangement with the principal debtor, the 
heirs of the surety were held not liable for the 
debt, as the subsequent arrangement did not 
contemplate the continuance of the surety’s 
responsibilities. Seetaram Sahoo v J 
Dacosta. 12 W.R. 294. ' ' 

(3) —Principai and surety—Mortgage bond— 

Bond not registered—Discharge of surety — 
Evidence, Plaintiff sued one V as principal, 
and two others as sureties, on a mortgage bond 
for Rs. 230, abandoning his lien on the house 
which was mortgaged. One of the sureties 
appeared and pleaded that he was discharged 
from his liability in consequence of the plain¬ 
tiff’s neglect to have the mortgage registered, 
SeW thir. the mortgage could not be used to 
prove the loan of the money, and that, if the 
loan could be proved by other evidence, the 
principal might be sued for it as for money 
lent. also that the surety was discbarg- 

ed| as ho could bo liable oolj by virtue of the 
mortgage bond, whioh being invalid, could 
not be used against him. SHANKAR Bapu v 
VISHNU Narayan. 4 B.H.C. A.C. 79. {F * 
10 C.P.L.R. 73.J ’ 

ii)—Principal and surety—Discharge of 
surety,—k stood surety for B for the faithful 
discharge of the latter’s duties as gomashta. 


Principal and continued. 

-2.—Discharge of Surety— continued. 

Subsequent to this, an adjustment of accounts 
took place between B and his master. B exe¬ 
cuted an ekrar which stated that a certain 
sum after deduction, was found to be due by 
the principal; be accepted the liability stating 
tbat he could not pay the amount then, and 
he was given sometime without the knowledge 
of the surety. Held tbat the acceptance of 
the ekrar discharged the surety. PURI 
SUNDARI DEBI v. SRIMATI DROBOMAYI 
Debi, 7 B.L.R. App. 10=13 W R. 252. 

(5 )—Principal and surety—Instalment bond 
taken from debtor without consent of surety — 
Discharge of surety. —Where a creditor takes 
from the principal debtor, without the know¬ 
ledge or consent of the sureties, a bond fixing 
certain periods for the payment of the sums 
mentioned in the bond, the sureties are entitled 
to bo discharged of all their liability. PUREE 
SOONDUREE DABEE v. OHUNDER SHEKHUR 

GhossaL, 19 W.R. 252. 

(6>— Mortgage—Relinquishment by mortgagee 
of his claim against portion of security—Release 
of sureties. —Whore a mortgagee in a suit on the 
mortgage relinquished bis claim on a portion 
of the mortgaged properties, the sureties to the 
debt were released from the liability to pav the 
debt, inasmuch as their position by such re¬ 
lease became worse. NARAYAN GovindOK v, 

Ganesh Atmaram Padke. 7 B.H.C. A C. 
118. 

(7) — Principal and surety —Variance in terms 
of contract — Discharge of surety—Indian Con¬ 
tract Act, s, 133.—A variance in the terms of 
the oontract between the creditor and the 
principal debtor, by which the liability of the 
latter is increased without the surety’s consent, 
discharge the surety in respeot of defaults or 
liabilities arising or accruing subsequent to such 
variance. KHATUN BlBI v. ABDULLAH. S 
A. 9. 

(8) — Surety — Discharge of surety —Indian 
Contract Act (IX of 1872/. ss. 134. 137. 139 and 
141.—In the course of ezecution-prooeediogs, 
the decree-holder agreed to accept payment of 
the decretal amount bv a number of annual 
instalments ; and certain other persons agreed 
to stand surety for the judgment-debtor. The 
surety-bond was in the following terms : “ In 
case of default of paying the instalments, the 
whole decretal money with costs, and interest 
at eight annas per cent, shall be executed alter 
one month; and for the satisfaction of the 
decree-holder, we, the executants, stand as 
surety of the judgmont-dobtor to Rs. 816.3-6, 
with all the costs of the Court and interest.” 
J?ive annual instalments wore regularly paid> 
and then they oeased ; and the decree-holder 
took no stops to execute bis decree, with the 
result that the dooree became time-barred and 
inexeoutable. He then sued the sureties for 
the balance of the decree, with interest. Held, 
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-2,—Discharge of Surety—coniinz^ed. 

that the suit must be dismissed, as the legal 
consequence of the decree-holder’s omission to 
•execute the decree was the discharge of the 
judgment-debtor, and likewise of the sureties 
also (s. 134 of the Contract Act*. For, the 
condition of the surety-bond that, on the occur¬ 
rence of a default, the decree should be exe¬ 
cuted, was a pre-emptory one, and imported 
much more than the usual agreement under 
:SUch circumstances,that the decree-holder may, 
oris at liberty, to execute his decree, if he 
pleases, on a default. S. 137 of the Contract- 
Act could not apply, as the omission to execute 
the decree was much more serious than mere 
forbearance ” in favour of the judgment- 
■debtor. By his failure to carry out the express 
part of the agreement, the decree-holder did an 
■act inconsistent with the equities of the sure¬ 
ties, (s. 139, I.C.A.) and omitted to do an act 
which his duty to the sureties under the agree¬ 
ment required him to do, whereby the eveutual 
remedy of the sureties themselves against the 
principal debtor must necessarily have been 
impaired. The decree was a security in the 
hands of the decree-holder, to the benefit of ' 
which the sureties were entitled, and the loss 
of such security operated to discharge the sure¬ 
ties to the extent of its value (s. 141, I.C.A.). 
HAZARIv. Chunni Lal. 8 a. 259 = A.W.N. 
1886, 75. [F., 11 A. 310, 24 A. 504, 2 N.L.R. 

42.] I 


Principal and Surety —continued, 

2.—Discharge of Surety— contimied, 

for the recovery of principal and interest due 
on a bond, two questions arose, ( 1 ) whether 
the suit was barred by limitfition, and ( 2 ) 
whether it was the duty of the creditor to the 
surety to keep on foot a policy of insurance on 
the life of the principal debtor which policy 
j was assigned to the creditor as collateral secu¬ 
rity. The bond executed by the parties being 
in the English form and apparently executed 
with reference to the English Liw of contract, 
the English Law with reference to special con¬ 
tracts was in contemplation of the parties when 
they executed it, and the fact of the contract hav¬ 
ing been entered into at Simla did not prevent 
the rights of the parties from being governed by 
English law. HeW that the suit was not barred 
being gnverned by s. 1 , cl. 11 of the Limitation 
Act. The creditor having failed to pay the pre¬ 
mium, ihe Insurance Company refused payment. 
Inasmuch as the surety was injured by reason of 
the laches of the creditor in having omitted 
to ascertain whether or not the premium 
had been duly paid, and the creditor had, by 
reason of his having accepted the policy on the 
therms of his keeping it alive, led the surety to 
believe that he would do so and thereby put 
him off his guard when he might otherwise 
have protected his own interests, the surety 
was held discharged from his liability as surety. 

Simla Bank Corporation v. Carey 

72 P.R. 1873. [Overruled, 77 P.R. 1875.] 


19)—Principal ayid surety — Acceptance of 
interest in excess^Discharge of surety.— 
a creditor, without the knowledge of the surety, 
accepts from the principal debtor a sum ou 
account of interest in excess of the interest 
then due on a promissory note, without any¬ 
thing further appearing as to the intention of 
the parties, and so gives time to the principal 
debtor, he thereby discharges the surety from 
liability on the promissory note. KaLI PrA- 
•SANNA Roy V. AMBICA OHARAN BOSE, 9 B. 

L.R. 261 = 18 W.R. 416. [F.. 4 C. 132.] 

{10)—Contract Act (IX of 1872i, ss, 134, 137 
'^Remedy against debtor barred — Surety dis¬ 
charged— Creditor's forbearance. —li the reme- 
■dy against the principal debtor be allowed to 
he barred by limitation, even though it is due 
to the creditors forbearance, the surety will be 
discharged under s. 134, and the effect of this 
section is not limited by s. 137 which is appli¬ 
cable only to a forbearance, during the time 
that the creditor can be said to be forbearing 
to exercise a right which is still in existence. 
RadhAv. Kinlock. 11 A. 310 = A.W.N. 1889. 
94. (5 B. 647, 12 C. 330, Diss. ; 8 A- 259, R.) 
[R.. U.B.R. 1892-1896, Vol. TI. 308, 2 N.L. 
R. 42.] 

(11)— Bond in English form—Law applicable 
—.Limitation—Act XIV o/1859, s. 1. cl. (2)— 
Suit against surety—Policy of insurance accepU 

as collateral security—Failure to keep policy 
w foot—Laches of creditor—Discharge of sure- 
^2f*~~In a suit by the creditor against a surety 


, {l^)—Giving time-Advance inferesf.—Whether 

receipt of interest in advance by a creditor 
amounts to giving time to the principal debtor, 
IS a mixed question of law and fact. As a gene¬ 
ral rule, the acceptance of interest in advance by 
the creditor, does operate as a giving of time to 
the priQcipal debtor, and* consequently, as a 
discharge to the surety, unless the transaction 
IS assented to by him. Protap Chunder v. 
Gour Chunder Roy, 4 C. 132 = 2 C.L.R. 455 
(9 B L.R. 261 = 18 W.R. 416, F, ; 15 B.L.R*. 
331 338, Not F.) 

(13) — Accommodation acceptor—Advance in¬ 
terest by drawer of hundis to hoWtr.—Where 
the drawer of hundis pays advance interest to 
the holder and thereby obtains time for pay¬ 
ment after due date, the liability of an accom¬ 
modation acceptor of the hundis depends upon 
hi 3 knowledge of, and consent to, the arranae- 
meut. 6 C. 241, P.C =6 C.L.R. 391. 

(14) —Hundi — Accommodation hill—Princi¬ 
pal arid surety —Time given to principal.^ 
Plaintiff sued to recover the amount of a hundi 
drawn by defendant at Patna on defendant at 
Calcutta, payable 41 days after date to S. A or 
order. The defence was that the hundi was an 
accommodation bill given by the defendant to 
S. A. for accommodation and without consider¬ 
ation ; and that the plaintiff after the hundi 
had become due, and .after-notice that the de¬ 
fendant was, with regard to this hundi, only 

surety for 8 .A. the principal debtor, gave time 
to the principal S.A. in such a manner as to 
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Principal and Surety —coatinued, 

-2.->DiBchargd of Surety -conimued. 


release the surety. Held, that the effect of the 
ne.v arrangement was not to alter the position 

or the parties, i.e., of converting S. A. into the 

prit*cipal, and the defendant into a surety, so 
as to release the defendant from his original 
obligation as principal debtor. HARJIBAN DAS 

V. Bhagwan Das, 7 B L.R. 535 = 16 W R.O 
J. 16. 


(15i • Deposit bills — Sale—Redemption o\ 
securities Surety^ Release of—Application o\ 
proceeds .—A drew five bills in favour of E 
on Ftrgusson cO Co., who accepted the same, 
and got them discounted by the Bank of Bengal, 
and, on their becoming due, procured theii 
renewal. Fergusson Co., subsequently, drew 
three bills on the Bank of Bengal] and, for 
securing as well the repayment of the principal 
sum due or) these bills and interest, as of all 
and every aum or sums which the Bank had 
already advanced or should advance on account 
of the drawers, deposited asoollateral securities 
vSrrious QU&Dtiti6s of Chili coppdfi of a iargor 
amount in value than the advances then m ide* 
By a condition in these bills, the Bank were 
authorised, in default of payment within the 
time stipulated, to dispose of the coppor by 
public or private sale, and to reimburse them¬ 
selves the principal and interest due thereon. 
Shortly afterwards, Fergussond Co., failed, and 
Assignees of their estate and effects were appoint¬ 
ed under the India Insolvent Act. On pre¬ 
sentation to A of the first of the renewed 
bills, he served notice on the bank not to part 
with the securities so deposited with thorn, 
sllegiDg that the bills drawn and renewed by 
him were accommodation bills, for which he 
had not received any consideration, and were 
renewed on the faith of the seouritici being 
^plicable to their discharge. The assignees of 
rergusson d Co. redeemed the copper by 
paying to the bank the amount of the principal 
and interest due upon the bills drawn by 
Fergusson d Co. All the bills drawn by A were 
dishonoured, and the Bank of Bengal brought 

^ for their amount. On a 
bill filed by A, the Bank were restrained by in- 

proceeding with the action at law. 
Held, on appeal, by the Judicial Committee, 
discharging the injunction and reversing the 
decree of the Supreme Court, that, under the 
circumstances, the redemption of the securities 
was a sale within the meaning of the condition 
contained m the depesit bills, and that suoh 
sale was not a release to A, as surety for the 
previous bills, the condition not being that the 
copper or proceeds thereof should be applied 
preferentially or pan passu with the other 
debts, but simply in roimbursomenc to the 
Bank of the principal and interest duo upon 

the bills. The Bank of Bengal v. Rada- 
KISSEN Mittbr. 3 M.I.A. 19. 

(16)—Indian Contract Act (IX of 1872), s 143 

mean. 

mg of—Duly of bank to disclose guilt of person 


for whom defendant was surety ,—143 of the- 
Contract Act provides that “ any guarantee 
wbich the creditor has obtained by means of 
keeping silence as to a miterial circumstance 
is invalid.” The expression “ keeping silence *’ 
implies intentional concealment as distin* 
guished from mere non disclosure ; the with¬ 
holding must be fraudulent, as necessarily is 
the case when a material circumstance is inten¬ 
tionally concealed. Where, therefore, there is 
no reason to suppose any intentional conceal¬ 
ment of any fact; and the fact itself seems to 
be of such a trivial and unimportant nature as 
to least affect the readiness of the surety to 
make himself liable, the section will not absolve 
the surety from his liability. In the present 
case, the defendants stood sureties to the plain¬ 
tiff Bank on behalf of one K for the faithful 
discharge of the duties of khajanchi by the 
said K. This K was holding tho same office of 
second clerk in tho Bank, and ho continued to 
hold the same in addition to bis being the 
khajanchi. It appeared that the defendants 
were not aware of tho fiot that K would oon- 
tinuo to act as tho second clerk also. Tbe evi¬ 
dence also showed that tho duties of the two 
offices were perfectly distinct, and that K*s 
continuing to do tho duties of the second clerk 
would uot in any way materially alter or affeot 
his duties as khajanchi. Held, that there was 
no “ keeping silence ” of any material fact 
within the moaning of s. 113 of the Contract 
Act, on tho part of the Bank, and that the de¬ 
fendant would not bs relieved of his obligtiion 
as surety by tho continuance nf K in his former 
office, unless tho surety bond contained an 
agreement that the principal should not under* 
t«ko any other business, which was not the ease 
hero. It was further contended by tho defoud- 
aot that the Bank ought to have informed him 
of what occurred in 1883, some time after the 
surety bond was entered into, when certain 
forged bills were allowed by K to pass. On that 
occasion, there was no suspicion of K’s honesty, 
and, under tho circumstances tho Bank did not 
enforce their claim against K, as in striotnoss 
they might have done. Held, that this fact 
showed only that K was fallible in detecting 
forgeries and not that ho was in any way dis¬ 
honest ; and, as tho infallibility of K was uot 
tho ground on which tho surety undertook his 
responsibility, it cannot bo said that tho omis* 
sion of tho Bank to inform tue surety of this 
fact would absolve him from his responsibility 
as such. BaLKRISHNA V. N. KRITIKAR v. 
The Bank of Bengal. 15 B, 583. 

anti surety—Duty of creditor 
—Discharge of surety—Act IX of 1872, ss, 134, 
137. ISO—Discharge under English Bankruptcy 
Act, how far good in India .—Tho creditor is 
not bound to show diligence in enforcing bis 
remedy by aotion against tho principal debtor, 
and mere lorbiaranoe on his part towards tho 
principal will not release tho surety. The 
question whether a creditor is bound to take 
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-2.—Discharge of Surety—continued, 

proceedings against his principal debtor when 
called upon by the surety to do so and whether^ 
in the event of his omitting to do so, the surety 
would be discharged, is one which seems open 
to argument. But when such a duty was 
created by correspondence between the surety 
and the creditor, the creditor would be held to 
have done his duty if he had done his best to 
enforce his claim against the principal debtor. 
Neglect to do so would not release the surety 
unless it could be shown that the principal was 
at the date of the undertaking by the creditor, 
solvent and had since become insolvent. A 
surety would not be discharged by the circum¬ 
stance that the creditor has allowed his right 
of action against the principal debtor to become 
barred by the law of limitation. A discharge 
under the English Bankruptcy Act would be 
given effect to in India irrespective altogether 
of anything the creditor might say or do. DR. 

J. C. Morice V. The Simla Bank Corpora- 
TiON, Limited, Simla, 2 P.R. 1878. [D., 136 
P.R. 1892.J 

(18J— Surety^ liability oj—Discharge Non¬ 
disclosure of material facts by creditor, —There 
is no rule of law which entitles a surety, with¬ 
out questions asked, to a disclosure of all the 
material faces known to the creditor which it 
may be material to him to know. The non¬ 
disclosure of all material facta to the surety is 
not a sufficient ground for his discharge. A 
surety is not entitled to his discharge without 
proof of fraudulent misrepresentation or con¬ 
cealment on the part of the creditor or his 

agent. Delhi and London Bank, Ltd. v. 
Hunter. 3 N.W.P. 264. 

(19) — Suit against principal debtor and 
surety^Failure to serve summons on principal 
debtor, surety's liability not affected by — Civ, 
Pro. Code, 1882, s. 99-.4. —In a suit brought by 
the creditor against the principal debtor and 

the surety, the inability or omission of the plain¬ 
tiff to serve the summons on the principal 
debtor can have the effect only of enabling the 
Court to dismiss the suit, as against the princi¬ 
pal debtor, after the expiration of one year, 
under s. 99 -a of the Civ. Pro. Code, leaving the 
plaintiff to bring a fresb suit. The non-service 
of summons on tbe principal debtor cannot in 
any way have the effect of discharging the 
surety from his liability under s. 134 of the 
Contract Act, IX of 1872. SHAIK ALLI v. 
Mahomed, 14 B. 267. [B., i L.B.R. 150.] 

(20) — Bond debt—Decree against surety — 
Execution against deceased principal's property. 
— A suit having been brought in a Small Cause 
Court on a bond which had been entered 
into by a principal, since deceased, whose 
representatives were not within the juris¬ 
diction of the Court, tbe claim was inquired 
into as against the surety alone, who confessed 
liability. In the course of the inquiry, it 
appeared that the deceased bad left some 
property within the Court’s jurisdiction. The 


Principal and continued. 

-2.—Discharge of Surety—conc^wded. 

amount claimed wasdecreed against the surety. 
Held that the property of the deceased could 
not be taken in execution of the decree against 
the surety. KALICharan v. Sriram, 2 B.L. 
R. A C. 192 = 11 W.R. 69. 

-3.—Surety, Rights and Liabilities of. 

_ {!)—Liability of surety—Hxtent.—'lhe liabi¬ 
lity of a surety cannot be stretched beyona che 
precise limit of his undertaking. The surety 
is not liable for any sum voluntarily paid by 
his principal to any third party for any pur¬ 
pose of his own. Khetter Nath Seal v. 
Shibnath Chatterjee, W.R. 1864, 284. 

(2) Surety — Liability of — Decree against 
surety, execution of—Necessity of seeking reme¬ 
dy against principal debtor before suing surety. 
—A creditor is not bound to exhaust his re¬ 
medy against the principal debtor before suing 
the surety; and when a decree is obtained 
against a surety, it may be enforced in the 
same manner as a decree for any other debt. 

Lachhman Joharimal V. Bapu Kandu ; 
AND Surety Tukaram Khandoji. 6 B.H.c! 
A C. 241. [B., 7 B.H.G A.O. 118, 4 C.L.R. 
145, 16 C.P.L.R. 76.] 

{Z)~Contract — Surety, when liable for cosfs 
and interest. —A surety’s liability must be 
measured by the contract, and where the con¬ 
tract is specific and not in general and indefi¬ 
nite terms, the surety cannot be liable for 
costs and interest incurred in suing the prin¬ 
cipal debtor. Dabee CHURN v. JanKEE 
Pershad, 3 Agra 141, 

Principal and surety-Suit by surety 
against principal—Cause of action—Payment 
by surety to creditor necessary.—The mere fact 
that certain bonds have been executed in fa¬ 
vour of the sureties by the principal debtor, 
provided that it is shown that the transaction 
is really one of guarantee out of which the exe¬ 
cution of the bond arose, does not prevent the 
operation of the general law that a surety 
cannot recover against a principal until he has 
paid or performed all that he is liable for. Un¬ 
til tbe sureties have actually paid the debt for 
which, directly or indirectly they in effect had 
become sureties, it is impossible to consider 
that their cause of action had arisen. UUNGA 

Ram V. Ramkishen, 17 P.R. 1875. 

ib)—Debtor and creditor — Principal and 
surety—Surety's liability-Creditor's laches,— 
It is not only open to the creditor to use th& 
surety at once on default, but the law makes 
it his interest in a case of any doubt, to sue 
the surety in preference to the debtor. In 
order that the decree may be passed against the 
surety, the principal debtor need not be sum¬ 
moned. In this case, the fact that the sum 
lent was agreed to ce re-paid in a certain 
number of instalments within one year, did 
not establish an agreement that payment 
after the lapse of a year was not guaranteed 
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^continued* 

by the sureties. The sureties must be taken 
lo have guaranteed payment absolutely as well 
as payment within tue year, and non-payment 
wiimn the year did not absolve them. It is 
lor the debtor to find nuc aud pay his creditor. 
It IS also for ihe surety to see tnat the principal 
debtor pays tJie debt, aud it is not tue duty of 
the creditor (m the aosence of any special agree¬ 
ment to effect) to call in and demand the 
debt within a certain time, provided the period 
of JiniitatioD fixed bylaw is not exceeded. 
Mt re lacbes ou the part of the creditor in regard 
to the pritjcipal debtor will not discharge the 
surety, aud it is the duty of the surety to see 
the creditor paid. Wuen the creditor is shown 
to have wilfully shut his eyes aud conuived at 
the principal debtor’s default, or by any irregu¬ 
larity of bis own to have enabled the debtor to 
do what he ought not to have done, or to omit 
to do what he ought to have done, while, but 
lor such conductt the omission or commission 
would not have happened, the surety is dis¬ 
charged. Major-General Innes v. The 
Delhi Bank, lOO P.R. 1866. 

{Q)^8urttyship —Consideration,—Whan the 
contract between the principal debtor and the 
cr^itor is completed, by the exchange of a loan 
and a bond, a surety bond subsequently given 
by the surety is without consideration and void. 

on the legal position of a sureuy. 
(Per Stuart, C.J.) NaNAK Ram v, MEHIN 
Lal, 1 A. 487. 

{l)-~Security^ Contribution — Liability to 
costs incurred in defence of sMif.—One of several 
sureties who is compelled to pay the whole debt, 
can m equity compel the others to contribute 

towards payment of it. This equitable right 

IS one independent of contract, although it may 
betaken away by special agreemont. As a 
general rule, ooe cj-surety canuot recover from 

<=°3C ol defending an aotion, 
unless he is authorised or induced by the latter 

to do so, or unless, from some combination of 

became necessary to defend 
such suit. Mrs. K. G. Byrne v. C h Ma- 
CLEOD. 86 P.R. 1868. 

li<^bilUy-Liability of 
principal—-Decree against one, no bar to suit 

parties (surety and prinoip.l) ere jointly 

entitlertf h ® 'aHer is 

entitled to bring a suit against the principal 

debtor notwithstanding that he had^^already 

obtained a decree against the surety for the 

same sum. The creditor is not bouod^to bring 

a^d mrv“dM of his debtor® 

“omeoi thatthd 

bfooght. Mahomed- 
Rohee Mooddeen v. Indoor Chundfr 
Jowhuree, 12 W.R. 191. under 
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-3.—Surety, Rights and Liabilities of 

^^oniinued. 

is vested with power to revise the decisions of 
Courts subordinate to him for special reasons, 
although DO appeal should have been preferred, 
provided such revision takes place within the 
time prescribed for the hearing of appeals. He 
cannot therefore reopen a case after the appoil 
time has expired without any anpeal haviug 
been filed. A creditor is entitled to sue either 
principal or surety when there is a default in 
payment and is under no oblig iiion to proceed 
against one before suing the other. A decree 
against the principal is when it cannot be exe¬ 
cuted against him no bar to a suit against the 
surety. The practice of the Punjab Court is to 
implead both the principal and surety together 
in one suit, though thoir liabilities being 
several, they ought not to be sued jointly. 

Mircer V. Decoutanze, 8 P.R. 1866 

W)—Indian Contract Act, s. Ub — "" Right¬ 
fully paid'* —Money paid bp surety for debt 
barred as against principal^ whether recoverable 
from the latter .a surety, sued P his prin¬ 
cipal to recover the amount paid by him uuder 
a decree obtained by X the creditor, against 
him as surety. In the first suit P was also 
sued and the decree in the Court of first in¬ 
stance was against both P and S. P appealed 

and the decree against him was reversed on the 
merits. S did not appeal but acquiesced in the 
decree against himself. In the first suit, the 
aotion of X as against P was barred by limi¬ 
tation and that against 8 . would also 
have been barred but for the circumstances 
that b had, during the currency of the 
period of limitation, struck a balance of the 
account against P and signed an acknowledg¬ 
ment chat the balance was due. Held that the 
obligation of the surety is accessory to that of 
the principal, and,under ordinary oiroumstauces 
18 extinguished when the principal obligation 
is extinguished, and that a surety who discharg¬ 
es the more moral obligation of his principal 
has no legal right to bo indemnified by nis 
principal, and S could not therefore recover 
from P the money that ho had paid to X, A 
sum is rightfully” paid within the meaning 
of 8 . 145 of the Indian Contract Act when the 
surety has been compelled to pay it as a result 
of the principal's default and without any 
mistake or want of prudence on his own part. 
SUJA V. Phalwan, 30 P.R. 1878. 


^)-Punjab Civil Code, Part II, s. i, para 

o/ already decided—Powers 

of Commissioner-Appeal lime-Bigh(of creditor 
lo sue principal or surety. -The Commissioner 


in)— Principal and surely - Liability of 
surety—Suit against lesseeandsuretv—Juris- 
die twn—lie venue and Civil Courts.—Where a 
contract of guarantee has been given and the 
principal debtor makes default, the creditor 
may at once prefer the claim against the 
surety or il there be more than one, then 
apinst all or any of them, unless the oontr.ot 
ol guarantee contains any stipulation to the 
contrary. A lessor sued the lessee and two 

guaranteed the 

payment of the rent by the lessee, for arrears 
Of rout, by enforcement of the lien expressly 
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PtIncipsI sad continued. 

-3.-Surety. Rights and Liabilities of 

— continued. 

created by the sureties on their houses. The 
suit was brought in the Court of the Munaif o£ 
Moradabad. The house of one of the sureties 
was not situated within that District. Held 
that the suit as against the lessee was cogniz¬ 
able by the Revenue Courts and not by the 
Civil Courts and that part of the claim which 
sought to enforce the lien in respect of pro¬ 
perty out of the District, should also be dis¬ 
missed. But the suit should be decreed against 
the other surety. KARIM BAKSH v. BITHUL 
Das. A.W.N. 1882, 132 


PrincipsI sad Surety —continued. 

-3.-Surety, Rights and Liabilities of 

— continued. 

faithful discharge of the office of overseer to a 

surety became 

bound to make good any funds entrusted to- 
the overseer which may be misused.” Held 
that, under these words, the surety was liable 
for a loss of funds arising from the mere care¬ 
lessness or lodiscretion of the principal, inde¬ 
pendently of any dishonesty, as by his lending 
the money to contraefors. SECRETARY OF THE 
Perry FUND COMMITTEE v. Ward, Marsh 

o9 = l Hay 155. 


(12) Release of judgment^dehtor's representa¬ 
tive hy deer ee'holder—Proper ty^ tohichis security 
for paymentof debts by principal debtor, if liable. 
~A decree-holder, who releases his decreed 
judgment-debtor’s representative into whose 
hands that debtor’s assets have come and thus 
exempts the property from execution, is not 
entitled to proceed against property which was 
not liable in the first instance, but only be¬ 
came so by way of security for the due pay¬ 
ment of the debt by the principal debtor. 

Nowab Syud Vellayat ali Khan v. Shah 
ameenooddeen Ahmed, 23 W.R. 19. 

(13) Rights and liabilities of surety—Mutual 
debts- Set-off-Discharge of surety. —R borrowed 
money of the D. B. Corporation payable by 
monthly instalments, and G. became security 
for him. R. failed to pay the D-B. Corporation, 
having then a considerable balance to his cre¬ 
dit in their hands* A year after they sued G. 
aa surety for the sum borrowed. Held, in 
giving a decree for the plaintifis, that a bank¬ 
er need not set-ofi against a debt a cash bal¬ 
ance of the debtors in his hands, but may 
proceed against the surety. DELHI Bank 

Corporation v. Greenway, Bourke 0. 
C. 227. 

for discharge of clerical duties 

Liability of surety. —In a suit against the 
surety, who had undertaken to secure the 
due performance by the principal, of his 
duties as clerk of the Small Cause Court, 

A recovery of moneys misappropriab- 

ed by the said clerk out of the proceeds of 
sales of moveable properties held in execution of 
decrees, passed by the Judge of the Small 
Cause Court in the exercise of his powers as 
bubordinate Judge, held that the surety was 
liable for the moneys so misappropriated, as 
the grant and exercise of Subordinate Judge’s 
P°^®rs was an incident attached by law to the 
office of Small Cause Court Judge, and the 
clerk of the Court is as much bound bo per¬ 
form the incidental, as the ordinary duties of 
his appointment; and that it would have made 
no difierence that, at the time of the execution 
of the bond, the Small Cause Court Judge was 
not invested with the powers of a Subordinate 

Judge. Crosthwaite V. Hamilton, 1 A. 

"7, 

(15) Rights and liabilities of surety—Bond for 
faithful discharge of duty of overseer — Careless- 
wess of principal, — By a bond given for the 


UDl—Oas/icredif loan account 


cxpal debtor and sureties-Running accounts— 
notice to surety.^A bond was entered into 
between the manager of a Bank as obligee, and 

U- i! TT??, respondents as obligors, by 
which W M. was allowed to open a cash credit 
loan account for a certain sum secured on a 

"®surance. It was stipulated 
that the respondents were to be liable for the 

said sum if the full amount with interest 
premium and charges were not paid by W m’ 
within one year from the date of the bond' 
At the end of one year, he was indebted to the 

bank to a large extent. But the bank allowed 

him to keep a running account for two years 
more beyond the due date, during which time 
payments made by him exceeded the amount 
of the debt secured by the bond and there 

were subsequent withdrawals. The Bank sued 

the sureties. Beld that, as the whole account 
from beginning to end was an ordinary runnine 
account the rule “ that each item of payment 

j Pa.yment of the earliest 
Items of debit standing in the account, until 

the whole payment, or credit is exhausted ” 

be applied and as the debt eeoured by 

the bond had been satisfied, the bank was not 

entitled to maintain the suit against the 

respondents. Semble : It was open to the 

respondents to show by evidence dehors the 

bond, that they were sureties, although on the 

of/ may not appear to be so. 

bemble tha.t the sureties were not entitled to 
notice from the bank of the default made by 
their principal. Semble that there being no 
express stipulation in the bond prohibiting a 
greater credit than the amount mentioned 
in It the fact that the principal overdrew his 
account would not have discharged the sure- 

Koonden LALLv. 

E.D. JAHANS, 1 Agra 17. 

i}^)-Ma.homedanLaw-Mutwali^Treasurer 

misap^orzation by ^ Surety, liability of^ 

Fra^-Conmvance-Rights of mutwali-Ac- 
qmttal of principal on misappropriation of funds 
—^tvilactioriagainst sureties not barred—Bond 

Optional stamp-ActXXVl 
O/ 1860, s. 14.—Under the Mahomedan law 
themutwaliof an endowment, though himself 
guilty of gross neglect in supervising his ac¬ 
counts and ^sh balances, has a right to re¬ 
cover from the sureties of the treasurer, sums 

misappropriated by the latter, in the abS 
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Principal and Surety —continued. 

—-3.—Surety, Rights and Liabilities of 
^^continued. 

of any fraud or virtual connivance at the delin¬ 
quency of bne treasurer. The acquittal of the 
principal in a Criminal Court on a charge of 
misappropriation of funds does not prevent the 
institution of a suit against the sureties in a 
Civil Court. Where a person knowingly and 
without mistake, ignorance or inadvertence 
eTccutos a document on an optional stamp, 
the obligee can recover such a sum only as that 
optional stamp covers ; no larger sum than 
that can be recovered in any Court of Justice 
under the provisions of s. 14, Act XXVI of 
1860, and no amount of penalty can make up 
the deficiency in the stamp- SyED KERAMUT 
ALI, MUTVVALI V. MOONSHEE ABDOOL WA- 
HAB, 17 W.R. 131. 

(18) — Bundi—Accommodation acceptor—His 
liability—Surety — Indian Contract Act (IX of 
1872), s. 128.—In a suit on a hundi against 
the acceptor, it is not open to the defendant 
to say tha*. he accepted the hundi for the ac¬ 
commodation only of a third person, that be 
was liable only as surety and that all the reme' 
dies must first bo exhausted against his princi¬ 
pal. In the a'isence of a contract to the contrary, 
the liability of the surety is co-extensivc with 
that of the principal and so it is not necessary 
for the plaintiff to exhaust all his remedies 
first against his principal. J. C. PANIOTY v. 

DwarkA Mohundass, 4 C L.R. 145. (4 M. 
H.C. 190, 6 Bom. H.C. 241, R.) 

(19) — Rpmedy against principal debtor barred 
—Liability of surety--Coniract Act, 1872, as. 133, 
139.—The liability of a surety (for arrears of 
rent) will not be extinguished, m. rely beoause 
the liability of the principal debtor has been 
allowed to become barred by limitation. Kris- 
TO KISHORI CHOWDRAIN v. UADHA ROMAN, 
12 C. 330 (5 B. 647, Appr.) [Di«., 11 A 310 = 9 
A.W.N. 94. U.B.R. 1892—1896, Vol. II, 308 
2 N.L.R. 42 : D., 1 L.B R, 150.] 

(20) — Suit against surety to recover damages 
on contract to deliver goods—No allegation of 
willingness on the part of plaintiff to pay on deli- 
very~8uit not bnd on that account-Surety begin¬ 
ning to perform duty contracted to be performed by 
principal debtor. — No alteration of liability. —In 
a suit to recover damages against a surety upon 
a contract to deliver coffee to the plaintiff, the 
circumstance that the plaint contains no alle¬ 
gation of the willingness of the plaintiff to pay 
on delivery does not render the suit bad, when 
the absence of such an allegation has not pre¬ 
judiced the defendant. A surety is at liberty to 
perform that for the non-performance of which 
he has rendered himself liable, and his liability 
for non-performance cannot bo altered by his 
having done so. ROBERT Hodges PIERCE 

V. Opendra Shepfi Ganapathy 7 MHC 
364, 

{2l)-~Contract of Guarantee—Evidence to 
prove it—Damages, Measure of. —In a suit by 
the plaintiff to recover from the defendant, 
the amount misappropriated by his employee] 
A, whose honesty the defendant bad guaranteed 


Principal and Sure/^—continued. 

-3.—Surety. Rights and Liabilities of 

—concluded, 

it was contended on behalf of the defendant 
that the evidence proving the guarantee consist¬ 
ed merely of a statement made at the time that 
the defendant believed A to be honest and that, 
though he subsequently wrote two letters 
wherein he specially referred to A’s honesty, 
he refused to sign any guarantee bond- Held, 
that the words used at the time of taking A 
into service, were sufficient evidence of a con¬ 
tract of guarantee and as the same was con¬ 
firmed by subsequent letters, the contract was 
complete. In a suit against the surety for 
damages for the dishonesty of the employee* 
the Court must act upon the principle that 
the damages must be proved to have resulted 
from the dishonest act of the employee. On 
this principle, the amount misappropriated by 
the employee can be claimed, but not the 
travelling allowance paid to him to join the 
appointment or the costs of a suit against the 
employee. DECERTANZE v. MERGER, 1 P. 
R. 1866, O.J. 

(22)— Execution of decree—Surety after 
decree, —A person who becomes a surety alter 
the passing of a decree cannot be proceeded 
against in exeoution of suoh decree. BuNSI- 
DHAR v. Rehari LALL. 62 P.R. 1871. 

59 P R. 1880.] 

See DAMAGES — MEASURE AND ASSESS¬ 
MENT, 106 P.R. 1866. 

Mortgage—Purchase of mortgaged property 
by one of two joint-mortgagees, effect of, on 
the debt under the joint-mortgage—Guarantee 
for personal default of the obligors—Extent of 
surety's liability—Sea MORTGAGE—SALE OP 
Mortgaged property, 9 A. 205 = AW.N. 
1886, 279. 

-4.—HiBoellaneoua. 

iU - Suretyship — Liability and rights of 
surety. —A and B became sureties for a Trea¬ 
surer in a Colleotorate, and bound themselves 
to make good any losses or defioienoies which 
might occur in the Treasury from any cause 
whatever. The Collector discovered certain 
deficit in the deposit accounts of some zemin¬ 
dars, carried to aooount the amount then in 
deposit, and attached the property of the sure¬ 
ties for the recovery of the balance of the 
deposit. A and B (the sureties) then sued the 
Zemindar, the Collector and the Treasurer fot 
a refund of the moneys. Held that the treasurer 
only was liable, but not the Collector or the 
Zemindars. SADUT ALI KHAN v. MaNIKAR- 
NIKA CHOWDHRAIN, W.R 1864. 119. 

(2) Oral guarantee — Evidence to establish if 
— Mandate,^ A offer-*d a building contract to 
B, who, being unahlo to accept it on the score 
of some other engagement, introduced C and D 
ns persons fit to undertake the work, promising 
in a general way to supervise their work and see 
that It was properly done. A contract was 
eventually entered into with 0 and D. They 
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PtiocipAi And Surety —ooncluded, 

-4*—Miscellaneous— concZwded. 

did the work very badly, committed acts of 
fraud and absconded. A therefore sued B. C 
and D for damages. There was no evidence 
that B connived at aay acts of fraud on the 
part of C and D, and that he had any interest in 
their contract. Nor was there any considera¬ 
tion for his guaranteeing the good work of C 
and D. Held, under the circumstances, that 
B was not liable. Nor could B be held liable 
as under a contract of mandate entered into by 
him gratuitously, but nevertheless binding on 
the ground of the trust reposed in him. 

General Brind v. Muthra, 93 P R. 1868. 

(3l—Swrefv—5M&rogafion.—By the law of 
England and the law of Scotland, and by the 
general law of Europe, when a surety has paid 
on the debt of his principal, not only are all 
the collateral securities transferred to the surety 
but, by what is called subrogation, the right is 
also transferred to him to stand in the place of 
the original creditor, and to use against the 
principal debtor every remedy which the prin¬ 
cipal creditor himself could have used. The law 
of this country may be reasonably taken Co be 
that which has been considered equitable in 
other countries, namely, that the surety is not 
debarred from proceeding against the original 

I'he instrument itself which creat¬ 
ed the debt, by reason of the debt having been 
paid by himself. Heera Lal Samunt v. 
SytjD OoZEER ALI, 21 W.R. 347. [D.. 4 C.W 
N, 590.] 

(41 Decree, execution of, against third party 
■^Agreement of such party in respect of decree — 
-Sjyecf.—A third person by becoming a party to 
an agreement made between the immediate 
parties to a suit, and by varying the terms of 
^ does not thereby become a party to 

the decree so that execution ma> be had 
against him; he is and continues to be a 
stranger to the suit, and to the decree, and 
any rights against him arising out of his 
agreement must be enforced against him in a 
separate proceeding. DlWAN Eam Ohand v. 
MUHAMMAD SULTAN, 75 P.R. 1876. [F., 

59 P.R. 1S80,] 

See Execution of decree—Execution 
ON or after agreements orcompromise, 

P.R. 1871. 

Principal Sadr Amins, etc., Bengal. 

See Ben. Act XVI of 1868. 

Printing. 

(1) Rates of Printing executed at private 
Presses, —Indents for Stationerv. Cir. No. 9 
aated the I3th March 1866. 5 W.R. Civ. Cir. 
Orders, p. 4 . 

See Costs—Special Cases, lo C. 106. 

Priority. 

Among several mortgagees—See ATTACH¬ 
MENT—Priority of attachment. 
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See Registration act, 1908, s. 50. 

(IJ—Priority—Purchase of jote at successive 
rent and mortgage sale—Bengal Tenancy Act 
(VIII of 1885), ss. 65. 161, 167 - Mortgage- 
aecree if an incumhrance.—Kiier a mortgagee 
had obtained a decree for sale on his mortgage 
the landlord of the jote, the subject of the 
morfgage, brought a suit for rent and sold the 
jote in execution of a decree obtained therein. 
Later on the property was sold in execution of 
tbe mortgage-decree and purchased by the 

* a M possession. Held in 

a smt for possession brought by the purchaser 
at toe rent sale after notice served on the mort¬ 
gagee under s. 167, Bengal Tenancy Act,purport¬ 
ing to annul the mortgage, that the question 
was really one of priorities, and the purchaser 
at tbe rent sale had priority over the purchaser 
in execution of the mortgage-decree. GOPI 

Nath Mohapatro v. Kashi Nath Beg, 13 

C.W.N. 412 — 9 C L.J 234 = 1 Ind. Cas. 35 (29 
0. 813, R.) [F., 10 C.L.J. 640.] ' 

( 2 ) — JudgrnenUcreditor—Official Assignee— 

Priority.—k judgment-creditor has no priority 
over the Official Assignee in respect of property 
attached by him previous to the pa-^sing of the 
vesting order. FREDERICK PEACOCK v 

MADANGOPAL, 29 0.428 = 6 C.W.N. 577 F B* 

(15 C. 202, F.; 28 C. 419, Overruled ; 5 B L R 
691 10 C. 150, D,) [F., 29 B. 405 = 7 Bom' 

L.R 488; R, 26 M. 673 = 13 M.L.J 278 7 

O. c 314, 5 C.L.J. 80=11 C.^n! 163, 5 

P. W.R, 1909 = 6P.L.R. 1909; D., 30 M 413- 
7 M.L.J. 334 = 2 M.L.T. 365.] 

iS)—Registered and unregistered documents, 
priority betwee^i—QucBre.-^hether the case of 

a second registered purchaser with notice of a 
prior unregistered sale in an exception to the 
^le in 8 C. 697, P.B. Bamasund.\ri Dassi v 
Krishna Chandra Dhur, lo C. 424 fSTni * 

13 C. 70.] L-C-Kpi., 

lA)~Prioriiy - Priority between registered 
saU and prior unregistered sale of which the 
registration was optional — Notice. — Where 
when two documents being of the kinds speci¬ 
fied m the first clause of s. 60 of the Reeistra- 
tion Act 1877, come into competition, the 
earlier of which the registration is optional 
being unregistered, and the latter being regis- 

not affected by notice of the former. LehnA 
T. Ganpat, 115 P.R. 1890, F.B. (159 pr 

5 ^M.’ 75 ! I.’f : 3 M.H.C. 89i 

Uoregistered mortgage without possession 
optionally registrable-Subsequent registered 

sale - Priority—See ACT XIX OF 1843. 4 B. 
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VvlorWy ^continued. 

See attachment BEFORE JUDGMENT, 4 
B.L R F.B. 63*13 W.R- 9, Bourke O.C. 
260, 1 Ind. Jar. N.S. 393* Bourke O.C. 

92 . 

See Bottomry bond, i Ind. Jur. N.S. 
303. 

Registered certificate of sale—Unregistered 
p^evi^'u^ optionally registrable sale-deed — 
Priority —CERTIFICATE OF SALE, 7 M. 
418- 

Insolvent—Distributionof assets—Dower debt 
— Mortgage debt — See CiV. pRO. CODE, 
1862, s. 356 (i). A.W.N. 1884. 33. 

Decree-holder first attaching property—First 
applicant in ejcocution— Priority— See CiV. 
Pro. CODE, 1908, 8. 73. 5 M.H.C'. 113- 

Decree-holder first attaching property—Not 
forfeited bv delaying to obtain order for sale— 

SeeCrv. Pro. Code. 1908, s. 73.6 M.H.C. 
348. 

See Decree—Decree, Form of, 22 C. 

100 . 

Claim of attaching-creditor and incomplete 
equitable title of assignee of decree, preference 
between —See EQUITABLE ASSIGNMENT, 6 C. 
869 = 6 C.L.R. 498. 

Of mortgage by Receiver for preservation of 
estate, over siibsequent equitable mortgage— 

See Equitable mortgage, 4 C.L.J. 495* 
11 O.W.N. 1 = 34 C. 427. 

See Execution of decree — Joint 
DECREES, Execution of, 5 N.W.P. 98. 

Hindu Law—Benares School—Inheritanco— 
Priority amofig daughters—See HINDU Law 
—Inheritance, 3 C. 587, P.C. = 5 i.a. 40 = 2 
C.L.R. 51, 

Of Official Assignee—See INSOLVENCY — 
CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE. 2 Ind. Jut. N.S. 188, 2 
Ind. Jur. N.S. 337. 

Subsequent insolvency—Of Official Assignee 

—See Insolvency — Miscellaneous, i 

Ind. Jur, N,S. 11 = Bourke O.C. 339. 

See Insolvency — Miscellaneous, i 

Ind. Jur. N S. 325 and on appeal Ibid, 373, 

2 B.L.R. A.C. 61 = 10 W.R. 353. 

Over purchaser in execution of decree under 
prior unregistered Mortgage, of subsequent 
registered purchaser without notice of the mort¬ 
gage-See Mortgage—GENERAL, 4 C.L.J. 

490. 

See Mortgage—General, 13 0. 10. 

Of mortgage—Intention to preserve prior 
security—See MORTGAGE — CONSTRUCTION 
OP MORTGAGE DEEDS, 16 C. 523. 

See Mortgage—Marshalling. 6 C.L.R. 

336, 23 P.R.1891. 

Purchaser of equity of redemption at sale in 
execution of money-decree, neither certificate 
of sale nor possession obtained by—Sale in 


Priority— continued. 

execution of decree on prior mortgage—of 
rights of purchaser under—See MORTGAGE— 

Sale of mortgaged property. 9 B. lO. 

Successive mortgages of same property— 
Sale under both mortgagee—Redemption—See* 

Mortgage—Sale of mortgaged pro¬ 
perty, 11 C.L.R. 1=9 I. A. 21, P.C. 

Mortgage— Fraud — Priority — Lien —See 

Mortgage — sale op Mortgaged* 

PROPERTY. 3 B.L.R. A.C. 1 = 11 W.R. 286. 

Mortgage in renewal of prior mortgage— 
Right of mortgagee to—over subsequent mort¬ 
gages—See Mortgage—Sale op mortga¬ 
ged PROPERTY, 20 M. 274 = 7 M.L.J. 87, 

See Mortgage — sale of mortgaged* 

PROPERTY, 4 B. 34. 11 B.H.C. 41. 

Mortgage—Purchase in succession by mort¬ 
gagees in execution of mortgage decrees —Deli¬ 
very of possession — Date of delivery—See- 

Mortgage—Miscellaneous. 26 M. 486. 

Relinquishment of—See MORTGAGE—MIS¬ 
CELLANEOUS, 5 G.W.N. 649. P.C. *3 Bom. 
L.R. 713 = 28 I.A. 20-3 = 23 A. 813. 

Prior mortgage-Subsequent registered sal© 
—of claim —See MORTGAGE — MISCELLANE¬ 
OUS. 4 M.H.C. 434. 

Earlier unregistered mortgage—Subsequent 
registered mortgage- Suit by second mortgagee— 
Sale of mortgaged property — Prior rights of 
first mortgagee over bolder of money decree 
against mortgagor — See MORTGAGE— MlS- 
Cr-:LL\NEOUS, 18 B. 684, 

See Mortgage -Miscellaneous, a.W.N. 
1885, 130. 

See MOVEABLE PROPERTY, 2 C.P.L.R. 
108. 

Of other sharers of joint estate, entitled under 
par[»itioQ decree, to receive owelty money from 
co-sharor over mortgagees of that co-sharer’© 
undivided share in joint estate— See PARTI¬ 
TION-GENERAL, 12 O.W.N. 373 = 36 0. 388. 

Apolicabilitv of priorities given by s. 12 of 
tho Punjab Pre-emption Act II of 1905 to a 
claim to right of pre-emption with roforenoe to 
a sale oxocutod before the commencement of 
the Act—See PRE-EMPTION—RIGHT TO PRE¬ 
EMPT. 18 P.W.R. 190S. F.B. = 17 P.R. 1908 = 
153 P.L.R. 1903. 

See RECEIVER, 1C B. 577. 

Registered mortgage—Subsequent sale with 
possession—Priority—See REGISTRATION, 2- 
B. 662. 

Registered oonvoyauco — Unregistered con* 
voyanoe with possession -Priority—Notice— See 

Registration. 7 0. 753 = 10 C.L.R. 129 . 

Kegisterod conveyance—Unregistered con¬ 
tract for sale—Preference —See REGISTRA¬ 
TION, 6 B.L.R. App, 1 = 16 W.R. 239. 



JHB ALL INDIA DIGEST; 





Priority— contimted. 

Registered deed of^ sale—of—Tangible im¬ 
moveable property, delfioicion of—Sea REGIS¬ 
TRATION, 2 O.C. 74. 

Registered and unregistered-deed— See RE¬ 
GISTRATION, 4 B.L.R.A.C. 8 = 12 W.R. 456. 

See Registration. lO B.L.R. 380=19 W, 
R. 279, L.B.R. 1872—1892, 151. 

Registered conveyance—Unregistered mort¬ 
gage—See Registration act, 1908, s. 17, 13 
C.L.R. 256. 

Of later registered deed — See REGISTRA¬ 
TION Act, 1909, 8. 17, 10 C. 82. 

Mortgage—Value of mortgage — Deed for 
purposes of registration—See REGISTRATION 
ACT, 1908. S9. 17, 50. 5 A. 447, F.B. =A.W.N. 
1883. 87. 

Several deeds of sale registered — Priority 
according to date of execution—See REGIS¬ 
TRATION ACT, 1903, 3. 47. 8 B. 182. 

See Registration act, 1908, ss, 47. 49, 
50, I L.B.R. 293. 

Possession under unregistered lease — See 

Registration act, 1908, s. 48, 5 B.L.R. 
App. 86 = 34 W.R. 250. 

Sale of property mortgaged with possession — 
Subsequent §ale by a registered document— 
Priority—See REGISTRATION ACT, 1908, s. 
48, P.L.R. 1900. p. 8 , 352. 

See Registration act, 1908. s. 48, 9 M. 
267. 


Priority— concluded. 

Successive sales in execution of decrees — 
Confirmation—C P.G. 1882, ss. 11 and 320 — 
See Sale—Sade in execution op DECREfc 
—Miscellaneous, a.W.N. 1897, 267. 

Of title between purchasers at rent sale and 
at execution of mortgage decree—See TITLE, 
10 C-L.J. 640 = 4 Ind. Gas. 750. 

See Transfer op property, U.B.R. 
1897—1901, Vol. II, 573. 

Mortgages— Prior unregistered mortgages, 
subsequent registered mortgagee with notice 
of, not entitled to the—Under s. 50 of the Re¬ 
gistration Act III of 1877—See TRANSFER OF 

Property act, 1882, s. 53, 8 A.540 =a.w.n. 
1886, 174. 

See Transfer of Property act, 1882, 

5. 54. 18 M. 61. 

Of registered over unregistered deeis—Scope 
of rule—See VENDOR AND PURCHASER— 
POSSESSION, 6 E, 193. F.B. 

Prisoner. 

{y)’^Appeal petition of ■prisoner in jail under 
Civil warrant—Duiy of Court.—k prisoner in 
jail under a civil warrant is entitled to pre¬ 
sent a petition of appeal to the Court having 
power to hear appeals, without the intervention 
of a Vakil. KRISTNAPPAH, PETITIONER. 

6 H.H.G. 38. 

See Vakalatnama, 1 B.H.C. 16. 

Prisoners Act, State. 

See ACT III OP 1858. 

Prisoners in Calcutta. 


Preference between innocent purchasers —See 
Registration act, 1908, ss. 48, 50, 5 C. 
336=4 C.L.R. 267. 

See Registration act, 1903, ss. 49. 50, 
8 M. 167. 

See Right op suit—Sale in execution 
op decree, 12 A. 546 = A.W.N. 1890, 77. 

Revenue sale forpvtni—Darpatnidar’s decree 
for compensation— Attachment by patnidar’s 
mortgagee— Priority —See SALE—SALE FOR 

arrears of rent — Surplus proceeds 
op sale. Right to, 7 C. 173=8 C.L.R. 
341. 

See Sale—Sale in execution of de¬ 
cree-general, 1 A. 727. 

See Sale—Sale in execution of de¬ 
cree-mortgaged PROPERTY, SALE OP, 
5'N.W.P. 81. 

See Sale—SALE IN execution of de¬ 
cree-purchasers, rights to, 4 N.W.P. 

5» 

Sale under attachment during subsistence 
of prior attachment—SALE—SALE IN EXE¬ 
CUTION OP DECREE—Wrongful and in¬ 
valid SALES, 6 C.L.R. 85. 

Sales in execution of different decrees— 
Prior sale under later attachment — See SALE- 
SALE IN EXECUTION OP DECREE—WRONG¬ 
FUL AND INVALID SALES, 8 C.L.R. 468. 


See Ben. Act XTT op 1865. 
Prisonera* Teatirnony Act. 
See ACT XV OF 1869. 

Privacy. 


Invasion of right of— See EASEMENT, 4 A 
L.J. 445=A.W.N. 1907, 183 = 29 A. 582. 

See Easement, i08 p.l.r. 1903. 

Invasion of—JURISDICTION OF CIVIL 
COURTS. 3 Agra 253. 

Right of—Pardanashin woman— See JURIS 
diction op Civil Courts, 5 B.L.R. 676=i4 
W.R. 103. 


Suit to have windows removed—Invasion of 
—Of woman— See Jurisdiction of Civil 
Courts, 5 B.L.R. 677, Note. 


See Jurisdiction of 
M.H.C. 141, 18 M. 163. 


Civil Courts, 3 




W w w 


ww 


privacy, comfort and ventilation—PRES¬ 
CRIPTION—EASEMENTS—LIGHT AND Am 
2 Agra 269. * 


Privacy, Right of« 


( 1 )— Easement--* Right of privacy—Imasim 
of m rxght-Question of fact.—The question 
whether a right of privacy exists, and whether 
it has been substantially infringed, ia a ques¬ 
tion of fact. Ram Narain v. SHIB Lat. ft 
Ind. Gas. 398. 
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Privacy, Right of— continued, 

(2) — Succession of right of ‘privacy — Manda^ 
lory injunction.^kMhoKxsth the right of privacy 
is Dot recognized by the law of England, such 
a right exists in the country where the condi¬ 
tions of life are different. The object of a 
mandatory injunction is to restore things to 
their original order and not to create a new 
state of things. Hence a defendant who has 
made a roof which interferes with the privacy 
of the plaintifi’s house cannot be ordered to 
erect a wall on the roof, so as to prevent a view 
of the plaintiff being bad from the roof. The 
decree which the plaintid is entitled to is a 
decree restraining the defendants by injunction 
from permitting any portion of the building 
raised by them, by which the privacy of the 
plaintiff's house is or may be invaded, to 
remain, and from erecting any building or 
permitting any erection to remain on the site 
of the former building of the defendants so as 
to interfere with the privacy of the plaintifi’s 
house, as the same was enjoyed prior to the 
erection of the building complained of, Sheo 
NATH RAi v. ALi Hussain, 1 A.L.J. iis. 

(3) — Right of privacy. Nature o/.—The right 
of privacy does not arise from prescription but 
is a creation of custom, which has been recog¬ 
nized as such in Gujrat by judicial decisions. 
The right, however, is limited to particular 
apartments secluded from general observation. 

Nathubhai v. Chhaganlal, 2 Bom. L.R. 

4S4. 

(4) — Privacy, suit to enforce right of — 
Customary right of privacy. —The plaintiff 
brought a suit for removal of windows in the 
defendant's house which overlooked the female 
apartments of his house. A lane separated 
the two houses. A custom was proved to exist 
by which the plaintiff was entitled to the right 
of privacy which he claimed. Held, that the 
plaintiff was entitled to the relief prayed for 
and the fact that the houses of the parties were 
separated by public thoroughfare did not pre¬ 
vent the existence of a custom of privacy which 
could be enforced. Laua Bhagwan Das v. 
Shahzada Mirza Masud Quadar 7 0 C. 
126. (10 A. 358, F,) 

(6)—How arises — Usage, proof of—Prescrip¬ 
tive right—Limitation 4cf, 1877, s. 26.—There 
is in Bengal no inherent right to privacy, and 
such a right can arise at all only by local 
usage, by grant or by special permission, In 
a suit for closing the window on the wall of 
the defendant and for the issue of a permanent 
injunction restraining him from opening any 
■windows in future in that wall, on the ground 
that the privacy of the plaintiff had been in¬ 
terfered with, it was proved that it had not 
been usual for windows to bo opened out in 
any one house in the village so as to overlook 
the female apartments of another, but not that 
the villagers had been in the habit of prevent¬ 
ing their co-villagers from opening windows 
in such a manner. Held that the usage as to 
the right of privacy was not proved. The right 
of privacy cannot be claimed under s, 26 of 


Privacy, Right of— continued., 

the Limitation Act, The faot that the defend¬ 
ant's wall had been standing there over 50 
years, and that during this period no window 
had been opened, is not suflBcient to give the 
plaintiff a prescriptive right to prevent the 
defendant opening a window in that wall. If 
the plaintiff be able to establish that, for a 
long period sufficient to establish aright by 
prescription, be had been exercising the right 
of preventing the defendant from opening such 
a window, that might establish a prescriptive 
right. Sri NaraIN CHOWDHRY V. JODOO 

Nath Chowdhry, 3 C.W.N. 147. 


(6 )—Right of privacy in N.W.P.—Inters 
ference with such right actiojiaPle—English law 
—Questions Co be determined—Right of privacy 
to new buildiytgSyWhen reasonable,and when not. 
—The rigbt of privacy exists by custom in the 
N.W.P., among the Hindus and Muhamma¬ 
dans, who observe the oustom of parda\ and 
any substantial interference with such right, 
where it exists, if without the consent of the 
owner of the dominant tenement, affords such 
owner a good cause of action. The faot that 
there is no such oustom of privacy known to 
the law of England can have no bearing on the 
question whether there can be in India a usage 
or custom of privacy valid in law. [R,, 8 A. 
W.N. 270, 16 A. 69, 5 C.W.N. 147, 7 0.0. 126, 
29 A. G4 = 3 A.L.J. 670 = A.W.N. 1906. 283; 
D,, 13 M» 163 = 5 M.L.J, 26.] Every case of 
interference with the right of privacy must 
depend on its own facts. A primary question 
must in all cases be :—Does the privacy in faot 
and substantially exist and has it been and is 
it in fact enjoyed ? If this is answered in the 
negative, no further question arises. But, if 
in the affirmative, the next question would be : 
—Was it substantially and materially interfered 
with by acts of the defendant done without the 
consent or acquiescence of the person seeking 
relief against those acts? [R., 29 A. 582 = 
A. W.N. 1907. 183 = 4 A. L. J. 445.] In 
the case of a building for parda purposes 
newly erected, without the acquiescouoe of the 
owner of an adjacent building site, a custom 
which would prevent tho owner of such site 
from building so as lo interfere with the privacy 
of the first now building, would be unreason- 

able, and consequently, a bad custom in law. 

kowner of such an adjacent 
building site were without protest or notiooi 
to allow his neighbour to erect, and conse¬ 
quently to incur expenses in erecting building, 
or promises for the use of pardanashin women, 
a custom, which would prevent him from 
subsequently interfering with the privacy of 
such now building, would not bo unreason- 
able m this country. iV.B—The Indian ease 
law relating to right of privacy disoussod and 

™ PRAS.^D V. RaDHO, 10 A. 

388 = A.W.N. 1888. 135. 


(7) Privacy, Invasion 0 / — Opening neto 
wtn ows. Where a por.sou opened a new window 
in his own promises rendering thereby tho de- 
fondant a house less private than before. )ield 
that he was not guilty of any tortious act, and 
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Privacy, Ki&xioi—concluded. 

should not be debarred from improving his own 
bouse, though, the effeot might be. to some 
extent, prejudicial to hi-? neigbbour. The right 
of privacy will not be allowed unless a special 
‘Custom to that effect is proved. Shrinivas 

Udpiray V. L. Reid. District Magistrate 

OP Dharwar, 9 B.H.C. 266. [F.. 18 M. 

163==5 M.L.J. 26 ; R., 10 A. 353 = 8 A.W.N. 
I3r5 .] 

See Customs -Punjab—Miscellaneous 

19P.R. 1882. 

See Easement. A.W.N,1892.159. 3TnJ.Gas. 
• 88 , 21 P.R. 1869, 9l P.R. 1869, 96 P.R. 
1876i 

Suit to olo -?0 doors—See JURISDICTION OP 

CIVIL Courts. 6 B.L.R. App. 76. 

Private Agent. 

Mukhtear and —■ Distinction between— See 

Legal Practitioners—Mukhtear 6 C. 

535 = 7 C.L.R. 562. 

Private FisherieB Protection Act. 

See Ben, act II OF 1889. 

Private Lotteries Act- 
See Act V OP 1844, 

Private Market. 

Private market, the Chowpati foreshore is 

not a—See BOM. ACT III op 1888. s. 410, 7 
Bom. L.R. 726. 

Private Street* 

Private street, balconies abutting on. can be 
removed by District Municipality —See BOM- 
act VI OF 1873, S.33, 5 Bom.L.R.48 = 27 B.221. 

Private Water-Goursea Act. 

See ACT Xtl OP 1866. 

Private Way. 

Right of private way, suit for—Special dam- 
sgQi proof of, whether necessary —See Right 
■OF WAY, 6 C.W.N. 197. 

Privilege. 

Libel — Debtor—Qualified privilege .— 
•Of two creditors of the same debtor, one cre¬ 
ditor sued him for a certain sum 3eld that the 
other creditor who intervenes and presents a 
statement to the Court, pointing out what he 
oonsidered suspicious elements in the other 
‘Creditoc’s claim, is protected on the ground 
that he had the qualified privilege of persons 
acting ip good faith an 1 making communica¬ 
tions with a fair and reasonable purpose of 
protecting their own interests. fliNDB v. 
Baudry, 2 M. 13. [P., 17 B. 127, 17 B. 573; 
fppr.. U M. 477; i?., 14 B. 97, 23 0. 867, 4 A,L 
^•614; E.(& D., 29 A. 686 .] 

Attaching to an official publication is absolute 
—See ACT OF STATE, 6 Bom. L.R. 131. 

Privilege — Good Faith, proof of — See 
defamation, 3 A. 815 = 1 A.W N. 81. 

Suit for damages for defamation—Judicial 
^cooeeding — Pleadings — See DEFAMATION, 
^•W.N. 1885, 204* 


Privilege— 

Of Judge—See DEFAMATION, 17 M. 87. 

Privileged communication—Malice, proof of 
— See Defamation, 83 P.R. igos = i59 
P.W.R. 1908 = 26 P.L.R. 1909 

Attaching to reports by a public officer bo his 
superiors-See DEFAMATION. 5 Bom. L.R. 664 
— 27 B, 685* 

See Defamation, 28 G. 794 = 5 OWN 
804, 23 G. 867. ^ vv.ln. 

Defamatory statement in affidavit—Privi¬ 
lege-See Evidence -Miscellaneous 6 

Ind. Gas. 309 = 8 M.L.T. 55. 

Of a European British subject to be tried by 

High Gourt-See High Gourt-Jurisdic- 

TION of BOMBAY, 5 Bom. L.R. 869. 

Application for production and inspection of 
document Affidavit of document—Right of 

party to put in a further affidavit in support of 
claim of privBege, if original affidavit is in¬ 
sufficient — Practice — See INSPECTION OP 

documents, 22 G. 105. 

See Inspection op documents, ii o. 655. 

Libellous statements during judicial proceed¬ 
ings suit for damages whether maintainable— 
See libel, 14 B. 97. 

Foundation of doctrine of-Welfare of society 

-See Libel, 12C.W.N. 1053,P.C. = 19M L T 

See Pardanashin Women, l B l r f r 
31 = 10 W.R.F.B. 21. -Li.-K.i^.B. 

To papers passing between a Company and 
Its officers after threatened suit—sL Pra^ 
TICE And procedure, lO Bom, L.R, 796 

Privileged Commuoication. 

See Evidence act, 1872, s. 126. 

See Privilege. 

il)--Indian Evidence dct , I o/ 1872 s 129— 
Communications with legal advisers, privileoed 
nature o/.— Compulsory disclosure of confiden 
tial communications with legal aavisers ought 
not to be pressed in the absence of any neces- 

siby for doing so for the purpose of explaininc 

any evidence given by the party who has offered 
himself as a witness. The rule of protection 
provided for by s 129 of the Evi^oce Ac° 
shou^ld be construed in a sense most favourable 
to brmpng professional knowledge tc bear 
effectively on the facts out of which legal rights 
and obligations arise and disclosures of che 
ordinarily privileged confidential communica! 
tioos should not be enforced in any cases 
except where they are absolutety ne^ssarT 
MUNCHERSHAW BEZONJI V. THE Npw 

Dhurumsey S & W. Co.. 4 B. 576. 

^ J^^—LeiUrs between solicitor of several plaint- 
ifs—Prwileged communication.--O qq of the 
letters, of which inspection was sought in this 

case, was a letter written by the solicitors of 

solicitors 

of the third plaintiff, and the other was a latter 
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Privileged Goromaoication— continued, 

wnUea to the third plaintiS by his solicitors, 
and it was held that they must be regarded as 
oonddential communications and, as such, need 
not be produced and that the defendant had, 
therefore, no right to see them. The mere 
fact of parts of the letters having been read to 
the defendant's solicitors could not amount to a 
waiver of the privilege, so far as regards the 
portions which were not so read, or give any 
right to the defendant to inspect the documents 
which were of a confidential nature. KAY 
V. POORUNCHAND POONA LAL JAVHEBRY, 

4 fi. 631. 

(3) —Evidence Act (II 0^8551, s. 24- VaJceeVs 
evidence .— Although under s. 24 of the Evi¬ 
dence Act, II of 1856, a vakeel may be excused 
from answering certain questions relating to 
communications between him and his client, 
the section does not excuse him from being put 
in the witness box. DOOLar Jha v. RUN- 
JEET Roy. is W R. 340. 

(4) — Defamation — Allegations in petition and 
written statement—Privileged communication — 
Damages substantial- —Suit for damages for 
defamation. Defendant had put in a petition 
to the Magistrate alleging that his clerks in 
collusion with the plaintiff had abstracted a 
bundle of pipers and leaves of account oooks, 
etc., and that the fact should be proclaimed 
by a crier. Beld under the circumstances of 
the case that the filing of the petition was 
done with the sinister motive of giving a colour 
to the statement which the defendant intended 
to file in oonnection with a suit pending In the 
Oivil Court, that the allegations wore not pri* 
▼ileged as the action of the Magistrate was 
ministerial and not judicial; and that the de¬ 
famatory statement was utterly irrelevaot to the 
ocoasion and did not fairly arise out of it as it 
would have been sufficient for the defendant to 
have informed the Magistrata that l^e had 
reason to believe that his papers were stolen, 
without specifying any person as the object of 
his suspicion ; and that the plaintiff was en¬ 
titled to recover substantial damages. CHOW- 
DHRY GOORDUTT SINGH V. GOI>AL DASS. 1 

Agra 33. 

(5) —Affidavit of documents—Privileged com¬ 
munications. — Where privilege is claimed for 
a correspondence, by reason of its containing 
instructions and oonfidential oommunioacions 
from the client to his solicitor, it must not 
only appear mat the correspondence generally 
contains instructions, eto., but that each letter 
contains instructions or confidential communi¬ 
cations to the attorneys with reference to the 
conduct of the suit. {Bewichs v» Qraham^ 7 
Q H.D. 405, Followed.)TH^ OUIENTAIi BANK 

Corporation V. J. F. Brown &C0..12C 

263. [R., 15 B. 7.] 

[Q)~Defamation — Petition by raiyais to 
Tahsildar—Bona fide statements against Ze¬ 
mindar held privileged.— an application 
by a Zemindar for the removal of a Village 
Munaiff was being considered by the Tahaildar 
the raiyats of the village addressed a oommu- 
moatioQ to him containing several statements 


Privileged Commanloation^-concluded. < 

cefieoting upon the character of the Zemindar 
and imputing certain criminal acts to him. 
Prior occurrences justified the oommunicatioib 
and the raiyats had acted bona fide. The com¬ 
munication was held to be protected from being 
defamatory, since the occasion of the publica¬ 
tion conferred a privilege under the principle 
that a communication made 6ona fide upon 
any subject-matter in which the party com¬ 
municating has an interest or in reference to 
which he has a duty, is privileged if made to 
a person having a corresponding interest or 
duty, although it contains criminatory matter 
which, without the privilege, would be slan* 
derous and actionable. VENKATA Nara- 
SIMHA V. KOTAYYA, 12 M. 374. 

(7i— Defamation— Statements made by the 
manager of a company regarding tfs servant—. 
Privilege. —Communications of a defamatory 
character touching a servant ot a company, 
contained in letters from the manager, to thq- 
directors of the company, and to another of its- 
servants wriiun ostensibly in the interest of 
the company, were held to be privileged. The- 
onus lay on the plaintiff, the person defamed 
to prove that the defendant believed them 
to be untrue when be made them or aoted< 
maliciously in making them. LEISHMAN v. 
Holland, 14 M. 51. 

See DEFAMATION, 1 Bom. L.R. 478^24 B, 
13. 

See INSPECTION OP DOCUMENTS, 11 0. 
655, 2 B. 453, 15 B. 7. 

Sec Letters Patent, High Court, N. 
W.P. 1 Ind. Jur. N.S. 192, Bourke 0.0. 18. 

What amounts to—Proof of malice— See 
Libel. 13 O.W.N. H65-36 0. 907 = 3 Ind. 
Cas. 831. 

Privilege of Counsel. 

Srffl Legal Practitioners-advocate,. 

2 Bom. L.R. 3. 

Privity of Gontraot. 

See Contract—Miscellaneous. 6 Bom. 

L.R. 421. 

Privy. 

Grant of land for habitation—Right to erect- 
privy — Implied grant— See GRANT—CON¬ 
STRUCTION, 16 B. 662. 

Privy CouDoll Appeals Act. 

See ACT VI OF 1874. 

Privy Council, Practice of. 

1. —General. 

2. —Concurrent Judgments no facts, 

3. —Costs. 

4. —Cross appeal. 

5. Dismissal of appeal for WANT'y 

OP PROSECUTION. 

^^•""PRAOTIOE AS TO OBJECTION, 

7.—Questions OF FACT. 
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Privy Couacil, Practice o/—oontinued. 

8. —REHEARINa. 

9. —Remand op case to India. 

10. —Restoration op appeal. 

11. —Special Leave to appeal and 

to depend appeal. 

12. —Stay of proceedings in India 

pending appeal. 

13 —Valuation of appeal. 

14.—Miscellaneous. 

See appeal to Privy Council 

See Civ. Pro. CODE, 1908.8s. 109—112. 
D. XLV, rr. I-IS. 


Privy Councii, Practice o/—continued. 

1 • ^General— continved, 

with regard to restoring appeals to the Privy 
Council dismissed for default, or removed for 
any reason from the file of the High Court. In 
tne matter of the petition of Radha Binode 
Misser, B.L.R. Sup. Yol, 730, F,B = 7 W.R. 

wul« 


(6) -Documents not part of the record—Pro¬ 
cedure— Transmission. - Privy Council, on 
application, may direct High Court to transmit 

certain documents used in the litigation, but 

not sent up as part of the record. HiS HIGH- 

NESS The Maharajah of Vizianagar v. 
Zemindar OE Bobbili, 4 M.J. 283. 


-1.—General. 

CounciVs power to rectify mistakes 
Misprision Judgments tbe coiqcxioq 
law, this Court po^^sossef! the same power as 
the Courts of Record and St.iDute Jiave of recti- 
fyiog mistakes which have crept in by mispri¬ 
son or otherwise, in embodying its judgments. 
RAJUNDER NARAIN RaE V. BlJAI Govind 
Singh, 2 M.I.A. 181 = l Moo. P C. 117=1 
Sar. 175. 

Procedure — Mistake in drawing of 
*cree— Wrong judgment and decree-Remedy,^ 
Where it was alleged for the appellant before 
the Privy Council that the Judges of the three 
Courts below were mistaken in saying that a 
certain bond had not been set up by him in a 
previous litigation, whereas in fact it had been 
so set up arid that the decree was w’eong in not 
dealing with it, it was held by the Judicial 
'Committee that the decree might have been 
oorreoted if not in accordance with the judg¬ 
ment, or appealed against when both judgment 
and decree were wrong ; and that their Lord¬ 
ships could not go behind such decree, where 
neither of these courses had been adopted. SRI 
QOPAL V. PIRTHI SINGH, 6 C.W.N. 889, P.C. = 

4 Bom. L.R. 827 = 29 I.A. 118 = 24 A. 429 = 8 
Sap. 293. 

(3)—Procfics in interfering with discretion of 
iower Courts, —The Privy Council is always 
slow to reverse the decisions of the Courts be¬ 
low made in the deliberate exercise of a discre¬ 
tion vested in them by law. Jaipal KUNWAR 
V. INDAR Bahadur Singh, 26 A. 2^8, P.G.= 
4 * C.W N. 465 = 6 Bora L.R. 499 = 

M M.L.J. 149 = 8 Sar. 628. [R., 29 B. 71 = 6 
Bom. L.R. 780.101 P.R. 1909.] 

of lower Court not interfered 
^%th by Judicial Committee ,— The Judicial 
Committee is always reluctant to interfere with 
? ^Atter of discretion exercised by the Courts 
m India, unless it can be shown that the Court 
has acted upon an erroneous principle. BANE 

•OF Hindustan, China and Japan v. the 
EASTERN Financial association, Ltd.. 3 
B L.R.P.C. 8 = 12 W.R.P.C. 27 = 13 M.I.A.15 = 
a 8athep.y290 = L.R. 2 P.C. 489 = 20 L.T. 889 
=2 Bar. 476=6 M P C. (N.S.) 114. 

' n?i! ^0 Privy Council—~BestoriAion, 

—The High Court has the power, and oughVto 
^erpise itp discretion in each rpartioular case, 

l« ». ^ ^ .A -I. 






T j- • 1 «—^ tower 

oown Judicial Committee, practice o/.—The 
Judicial Committee will not make a fresh 
examination of facts for the purpose of disturb¬ 
ing concurrent findings by the lower Courts 
especially when such findings are based on 
facts, whose significance is best appreciated by 
Judges, most familiar with Indian manners and 

customs. KtJNWAR Sanwal Singh v. Rani 

^ C.L.J.86. P.G.=10C. 
W.N. 230=1 M.L.T. 6 = 16 M.L.J. 77 = 28 A. 

215 = 33 I.A. 53 = 8 Sar. 903. (21 C. 997 = 21 
LA. 163, F.) 

{B)—Improper admission of documents by 
Court belcw^Practice of Judicial Committee — 

VIII of 1859), s. 39.-The 
Judicial Committee will not determine an 

upon the mere fact that 
some evidence has been improperly admitted by 

the Court below. It is the rule of this tribunal 
to do substantial justice between the parties, 
and to see if there is sufficient evidence on the 
whole record to justify tbe conclusion at which 
the Court below has arrived. According to 
the true construction of s. 39 of Act VIII of 
1859, it is not fatal to the admission of docu¬ 
mentary evidence that it is brought in subse¬ 
quent to the filing of the plaint, if it appears to 
have been received with the sanction of the 
Court. GOSAIN TOTA RaM v. Raja KUKINI- 
BALLAB 3 B.L.R. P.C. 34 = 12 W.R. P.C. 32 

r ^^7 = 2 Suther. 253. 

[F., 8 M. 373 ;i2., 6 O.L.J. 621, 13 C.W.N 
797 = 10 C.L.J. 33 = 2 Ind. Cas. 946.] 

Document impeached as forged—Docu¬ 
ment sent for from India,—Vfhexo a document 

was impeached as being forged on the face of it 
the case was directed to stand over for the 
original document to be transmitted from 
India for inspection at the hearing of the appeal, 

Ranee Surnomoyee v. Maharajah Sut- 
teeschdnder Roy bahadoor, 10 M I A 

123 = lSuther.548 = 2Sar.60 = 2W.R PX is! 

(10)— Will^ admitted to probate— Proof— 
Semble. — Where an instrument has been 
admitted to probate, and acted upon in the 
Coarts below, the Privy Council will not entet 
jn^ the question whether the instrument is 
sufficiently proved or not. KHOORSHEDJEE 
MANIKJEE V, Mbhrwanjee KHOORSHten. 
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Privy Council, Practice o/—continued, 

-1. —General— continued. 

(11)— Credibility of witnesses. — Where the 
two lower Courts gave concurrent judgment 
upon a question of facts, their Lordships of the 
Privy Council did not consider it necessary to 
review at length all the evidence bearing upon 
it. Their Lordships of the Privy Council did 
not conceive it to be any part of their duty to 
criticise with any strictness the opinion ex¬ 
pressed by the lower Court as to the credibility 
of witnesses, that being eminently a question 
for the Court in India. MusAMMAT ShafIQ- 
UN-NisA V. Raja shaban Ali Khan. 6 Bom. 
L.R. 780 = 26 A. 581 = 9 C.W.N. 105 = 7 O.C. 
290 = 31 I.A. 217 = 8 Sar. 674. 

(12) —Practice —Evidence of doubtful admissi- 
hility .— When evidence of doubtful admissi¬ 
bility has, under the looser practice of the 
Indian Courts, been received in an Indian 
cause, the Judicial Committee, sitting as an 
appellate Court, will deal with the case as they 
think substantial justice requires, and will not 
allow any merely technical objections to prevail. 

Both nauain Singh and ajodhya Prasad 
Singh V. Umrao Singh, 6 B.L.R. 809, P.C. 
= 15 W.R.P C., 1 = 13M.I A. 519 = 2 Sar. 607 = 
2 Suther. 371. (7 M.I.A. 137 = 4 W.R.P.0.121, 

(13) — Fresh evidence — Review-Act VIII o/ 
1859, s. 355. — The Privy Council will not light¬ 
ly admit fresh evidence. GOBIND SUNDARI 
DEBIA V. JAGADAMBA DEBIA, 3 B.L.R. P.C. 
25. 

(14) — Appreciation of evidence —Miscarriage 
of justice .— Where, in a case of appreciation of 
evidence, both the lower and appellate Courts 
agreed, held that the usual rule of Privy 
Council should be followed and the decisions 
confirmed as tbo appellant bad failed to prove 
any real miscarriage of justice. GOVIND SOON- 
DAREE DEBYA AND OTHERS V. JUGGO- 

DUMBA Debia, 6 M.J. 113 = 6 B.L.R. 168 = 
15 W.R. P C. 5 = 2 Suther. 375 = 2 Sar, 611. 

(15) — Remand—Further evidence available — 
Previous occasions not availed of.—The Judici¬ 
al Committee will not send back a case to a 
Court below for further investigation, on the 
ground that further evidence might now be 
produced before it, when the party has had op¬ 
portunities of bringing forward that evidence 
below, of which he has not availed himself. 

Raja Row Vencata Niladry Row v. 
Enoogoonty Sooriah and Ramaniah, 2 
Knapp. 259 = 1 Suther. 16 = 5 W.R. P.C. 79. 

(IG )—Judicial notice of country from which 
appeal preferred—Right to sue—Evidence— 
Hindu Law—Adoption-•Successi<m to collaterals. 
—The Judicial Committee are bound to take 
notice of the law of the country from which 
the appeal comes, and to decide according to 
it, although it has not been noticed in the 
Court below. When, therefore, a Court below 
had decided upon the ground of evidence of 
which they had ccgnizanco in another suit, but 
which was not legally bcofre them in the suit 
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in question, their decree was supported on the 
ground that, the appellant, who was the plain¬ 
tiff before them, had, according to the law ot 
the country, no right to sue. An adopted son, 
according to the Hindu Law, is entitled to 
succeed to his collateral as well as his direct 
relations by adoption. SUMBOOCHUNDER 

CHOWDRY V. Naraini Dibeh. 8 Koapp. 55 
= 1 Suther. 25. 

(17)— Privy Council — Appeal — Practice — 
Concurrent judgments on facts--Disagreement on 
subordinate points. -The Judicial Committee 
docs not ordinarily entertain an appeal from 
concurrent judgments on a mere question of 
fact. The mere fact that the two Courts do 
not agree on all the steps which lead to one 
and the same conclusion, is no reason for dis¬ 
regarding the above well-known rule. That 
rule, however, is not an absolute rule ; it 
presses upon the appellant with more or less 
weight according to the circumstances of the 
case, and the fact that the Courts have differ¬ 
ed on some important but subordinate ques¬ 
tions as matter to be taken into consideration 
in determining whether the evidence before 
the lower Courts should be reviewed in detail. 

Rajah Chitpal Singh v. bhairon BuKSHt 
10 C.W.N. 225 = 1 M L.T. 7 = 16 H.L.J. 76, 
P. C. = 2B A. 219. 

(19 )—Questions of fact—Reveresed of judg^ 
ment by Privy Council — Costs—Fresh evidence* 
—When a Court below has decided upon a case 
depending upon questions of faot alone, the 
Judicial Committee will not advise a reversal 
of their judgment, unless there appears some 
dear distinct point in which they are wrong,- 
although doubts may be entertained as to its 
correctness. A superior Court having affirm¬ 
ed the decree of an inferior Court, with costs 
against the appellant, but not until they had 
required and taken much evidence in addition 
to what had been taken below ; Held that they 
ought not to have given costs against the ap* 
pollant, and their decree so far reversed al¬ 
though affirmed in other respects. BABOO 

Udruck Singh v. Beni Persad, 2 Knapp. 
265 = 1 Suther. 13. 

(19)— Statute Sand 4, ]Vm* IV, C- 41* ap¬ 
peals prosecuted by Oovemvient under—Costs 
incurred by Government, swif for recovery of— 
Limitation—InappHcabtlity of Reg. II oj'1805 
— Reg, III of 1793, s. 14— Printed case. Lodg¬ 
ing of. —In an appeal which was hoard in virtue- 
of Statute 3 and 4, William IV, o. 41, empower¬ 
ing the Crown to appoint the East India Com¬ 
pany to take charge of appeals and bring them 
to a hearing, it was directed, by an order in 
Council of 1836 that the costs incurred by tha 
East India Company should be paid by the 
respective parties to the suit. No fruitful 
proceedings having been taken on the part of 
the Government to realise these costs, the 
present suit wns brought by the Government' 
in 1852 against the representatives of one of 
the parties to the appeal to recover part of tho> 
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costs incurred in bringing the appeal to a hear¬ 
ing. The main objection taken on behalf of 
the defendant was that the suit was barred by 
the statute of limitation. The important point 
for decision was whether Regulation II of 1805 
extended to the present case so as to enable the 
Government to sue notwithstanding the lapse of 
time. It was held that the recovery of the 
costs sought for in this case cannot be regarded 
as a public right ” within the provisions of 
cl. 2, B. 2 of Bengal Regulation II of 1805 
giving the Government a period of 60 years for 
bringing the suit. The admission by the 
defendant in this case that the demand was 
claimable from some quarter or other but not 

as against the plaint property, could not 
amount to an admission capable of saving the 
suit from limitation under Regulation III of 
1793. The claim wag, therefore, barred by 
8. 14 of that Regulation, and the Court in India 
precluded from entertaining this suit which had 
not been brought within the 12 years’ period 
prescribed by that Regulation. The respond¬ 
ents appeared by Counsel at the hearing to 
argue the appeal, without having lodged a 
printed case. Thei- Lordships refused to hear 
^e appeal until a printed case was lodged. 

The Government op Bengal v. Mussa- 
mat Shurruffutoonnissa. 3 W.R.P.C. 31 
=lSar. 749 = 1 Suther. 405 = 8 M.I.A. 225. 


(20) - Judgment reversed—Costs left to discre- 
Uon of Courts below .—lo reversing the judg- 
naen t of the Court below, the Judicial Committee 
remitted the cause with certain directions, 
leaving the question of the allowance of costs 
in thediscreiion of the Court below. GOPEE- 

KRIST Gosain V. Gungapersaud Gosain, 
bM LA. 53 = 2 Suther. 13 = 1 Sar. 493 = 4 W. 
R.P C. 46. 


(21) Leave to appeal on ex parte application 
~~ security for costs—Prosecution of appeal — 
Recognisance .—Leave to appeal on an ex parte 
application was, under special circumstances, 
granted upon terms of the appellant prosecuting 
the appeal and giving security for £ 500. No 
step was, however, taken by the appellant to 
^rfeot the security or prosecute the appeal. 

respondents, on being served with the order 
^mitting the appeal, filed a counter-petition 
to revoke the leave granted to appeal. The 
Judicial Committee, under the circumstances, 
there having been great delay, made an order, 
putting the appellant upon terms of lodging his 
petition of appeal within six weeks, or the ap¬ 
peal to stand dismissed, and enlarged the 
amount of the recognizance to £. 1,000 to cover 
the expenses occasioned by the proceedings in 
the Master’s Office, reversing the costs of the 
application to revoke the leave to appeal, to 
the hearing. MCKELLAR v. WALLACE, 5 M. 

^*^2 = 8 Moo. P. C. 378 = 1 Equity Rep. 

309=1 Sar. 483. 4 J F 


n from Judicial Commissioner of 
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of appeal by — 8t, 3 and 4, Fic., c. 41, s. 4. 
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—No provision by Statute, or Charter, being 
made for appeals to Her Mijasty in Oouaoil 
from judgments of the Court of the Judicial 
Commissioner of Oudh, created on the annexa- 
tionofthat kingdom in the year 1858, the 
Judicial Committee to prevent the denial of 
justice, admitted an appeal under Statute 3rd 
and 4th Will. IV, c. 41. s. 4. SaLIK RAM v. 

® M.l A. 270 = 14 Moo.P.C. 
329 = 1 Ind. Jur. N.S. 117 = 1 Sar. 840. 

^23) Refusal by High Court to grant leaveeto 
appeal to Privy Council—Applicaiitm to Privy 
Council for special leave—Value of the matter 
for <^peal within s. 596.—In a suit for damages 

original side of the 
High Court, DO assessment of the amount of 
damages having been made by the Court, an 
appeal was preferred before the appellate side 
of that Court. The appeal was dismissed and 
an application for leave to appeal to the Privy 
Couueil, was made, which was refused by the 
High Court, on^ the ground of the petitioner’s 
failure to establish the value of the matter in 
dispute, for the appeal, to be Rs. 10,000 or up¬ 
wards. A petition, preferred to the Privy 
Council thereon, for special leave to appeal, 
was granted, their Lordships holding that the 
value of the subject-matter of the suit must be 
taken to be the value for the purposes of the 
appeal, unless a different value has been deter¬ 
mined for the latter as result of enquiry by 
Court or otherwise. IKRAMUL HUO v 
WILKIE, 33 C. 893, P.C. =33 LA. 106. 

^4) Case involving new and arguable point 
—^Grant of special leave to appeal.—The Judi¬ 
cial Committee of the Privy Council will give 
special leave to appeal in cases coming from a 
place from which no appeal has hitherto been 
filed and involving new and important argu¬ 
able points. The Court of the Political Agent 
lo Kathiawar having refused to entertain a 
suit on the ground that the debt in question 
had not been certified to by the Political 
Agent, the plaintiff appealed to the Governor- 
in-CouDcil and the latter also overruled the 
plaintiff’s contention that the notification of 
the Government of India requiring the certi¬ 
ficate of the Political Agent did not apply ta 
his case. The question involved in the case 
was a-i to the retrospective effect of the notifi¬ 
cation. The plaintiff in another suit agains^ 
another Talukdar, whose suit was also dismiss 
ed by the Court of the Political Agent on the 
same ground presented a petition to the Privy 
Council for grant of special leave to appeal, 
without preferring an appeal to the Governot- 
iQ-Council in the first instance. Held that, as 
the point raised by the petitioner had been ad¬ 
versely decided by tbe Governor-in-Council in 
another suit, the petitioner could apply direct 
to the Privy Council without having previous¬ 
ly appealed to tbe Governor-in-Council, and 
their Lordships of the Judicial Committee 
could grant special leave to appeal. MAUN 
BHAGWANJI KANJI V. Dabbar Shri Vala 
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Jasa Rukhad and Hemohand Devchand 

V. AZAM SAKARLAL CHOTAMIiAL and BUG- 
•WANDAS BECHARDAS V. VALA MANASIA 

Nag. 13 M.L.J. 154, P.C. 

{'25) —Leave to appeal to Her Majesty in 
Council granted without authority—Objection 
■when to be taken—Special leave to appeal. —The 
ordr^r of a High Court in India granting leave 
to appeal to Her Majesty in Council m a cer¬ 
tain case being ultra vires, the respondent 
took a preliminary objection, before the com¬ 
mencement of the hearing of the appeal before 
Judicial Committee* Such objection was allow¬ 
ed and the appeal was dismissed with costs* 
An obj ‘ction to che maintainability of an appeal 
must ordinarily he tnken at the earliest possi¬ 
ble opportunity. Their Lordships of the Judicial 
Committee may, however* in proper cases, 
entertain such objections at any stage and also 
grant special leave to appeal, directing that the 
petition for leave should go to Her Majesty 
with the report on the appeal itself. Such an 
application was under the special circumstances 
of this case refused, GAJADHUR PERSHAD v. 

The Widows of Emam ali beg, 15 B.L.R. 
221, PX. = 2I.A. 203 = 3 Sar. 495. 

(26) —Lower Courts failing to decide princi¬ 
pal question - Question of fact—Interference by 
Judicial Committee. —Although the Judicial 
Committee adhere to the rule not to disturb the 
findings of two concurrent Courts in India 
upon a question of fact, yet, such rule does not 
prevail where the Courts in India have never 
dealt with the real question raised by the issues* 
and have drawn wrong inferences from the 
evidence. In such a oa«o, the Court of ultimate 
appeal will disregard those ooncurrent judg¬ 
ments and decide the case upon the evidence 
contained in the record. MOULVI Syad AZHAR 
ALlv MUSSAMAT BIBI ALTOOP Jatina, 4 
B.L.R.P.C. 1 = 13 W.R.P.C. 1 = 13M.I.A.232 = 
2 Suthep. 279 = 2 Sar. 522. 

(27) — Mistakeof law — Potnf not taken in 
Court below. —When parties before tho Privy 
Council allege that a mistake has been made 
on a point of law, if they have not raised the 
point in tho Court below, although it is cer¬ 
tainly open to them to raise it before their 
Lordships, yet their Lordships ought to be 
satisfied that tho Judge below has really made 
the mistake imputed to him and that tho 
wrong decision complained against is af tributa- 
ble to such mistake. Pahalwan SlNGH v, 
Maharaja Muhbssur Buksh Singh Ba¬ 
hadur, 9 B.L R. 150, P C. = 16 W.R, P.C. 5« 
2 Sar. 683 = 2 Suther. 442, 660. 

(28) —Priuy Council-Practice—Fresh point 

— Not to be raised.—U is not usual to allow a 
point to be raised on appeal to tho Privy Ooun- 
oil, which has not been discussed in the Court 
below, and upon which their Lordships have 
not got the assistance of that Court. JiT SiNG 
V. Mah.\RAJ 8INQH. 10 M.L.T, 591 = M.W 
N.1912. 29, P.C. = 19C.L.J. 78 = 14 Bora.L.R. 

80*18 C.W.N. 122 = 13Ind. Caa. 257=21 M.L* 

J. 122, 


Privy Council, Practice of —continued. 

-1.—General continued. 

(29 )—Point not raised by issues in stiif.—A" 
point not having been raised by the issues in 
the suit, the Judicial Committee refused to 
decide the question. KOOER GOLAB SING v. 

RaoKurun Singh. 10 B.L.R* 1, P C. = 14 M. 
I.A. 176 = 2 Suther. 474 = 2 Sar. 722. [R.,2 

M. 316.] 


(30 )—Minors — Compromise — Procedure — 
Practice—Privy Coumnl—Sale of claim — Collu¬ 
sion-Burden of proof .—Where minors are par¬ 
ties to a suit, a compromise of such suit ought 
to be carried out by proper deeds and filed in 
Court 80 as to have the asi^ent of the Court at 
the time instead of its being concealed from 
them. ObjootioDS to matters of practice will 
not bo taken notice of by the Privy Counril 
unless their Lordships could see and see very 
clearly that justice bad not been done trt the 
parties. [P., 26 B. 109 = 3 Bom.L.R. 665; R., 
24 C. 908, F.B. = 1 C.W.N. 597, 3 C L.J. 119.] 
A suit was instituted by the plaintifi's guardian 
for the plaintiff's mother's share in certain 
dower. The suit wan sold by the guardian for 
a smaller amount to a stranger who then pro¬ 
ceeded with tho suit and got a decree according 
to the plaint. The plaintifis on attaining 
majority brought the present suit to set aside 
the salo as collusive. Hefd that itwasinoum- 
benl on the purchaser to prove that he paid 
the consideration to tho plaintiffs when they 
came of ago or at least that the money reached 
the plaintiffs' bands when they came of age. 


MOULVIE ABDOOB ALI V. MOZUPFER HOS- 

SEIN Chowdhry, 16 W.R.P.C. 22 = 2 Suthep* 
462. [P., 26 B. 109 = 3 Bom.L.R. 565; R,, 24 

C. 908. F.B. = 1 C.W.N. 597, 3 C.L.J. 119,] 


(31 )—Execution of orders of Print/ Council—^ 
Procedure Act II of 1863. s. W—Declaratory 
orders. —A party in a suit, desirous of executing 
an order or judgment of Her Majestty in Coun¬ 
cil, ought to apply, in conformity with s.l4, Act 
II of 1863, to the Court from which the appeal 
was finally brought to tho Queen in Counoil, to 
enforce and execute the dooree of Her Majesty in 
Counoil; and it is thedury of such Court to give 
directions for executing the decree to the Court 
of first instance by whioti the suit was origi¬ 
nally tried. A drclaratiou of Her Majesty in 
Council must not bo considered as not being 
equivalent to an order. When Her Majesty in 
Counoil does make a declaration, the form in 
which that doolaratiou is conooived, and the 
words iu which iho order is framed, amount to 
a direction to the Court below to clothe that 
declaration in the proper form of a mandatory 
order, and to give effect to the mandatory order 
so expressed. If any diflioulty should ansa 
in that form, or be sought to bo produced from 
having reoourso to that non-existent ground of 
objection, the Privy Council will not fail to 
recommend Her Majesty to deal with suoh 
obstruotivoQoss in tho most serious and strin¬ 
gent manner. BARLOW v, Orde, S P.R. 1S72, 
P.C. =18 W. R. 178. [R., 9 B.H.O. 398 ; D., 
19 W.R. 232*] 
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See APPELLATE COURT — DUTY OP APPEL¬ 
LATE COURT, 1 Hyde 223. 

See Appellate Court — Objections 

FIRST TAKEN IN APPEAL, 16 W.R. 6, P.C.= 
9 B.L.R. 150. 

Whether appeal lies from Governoc-GeneraPs 
agent in Bhopal co— See ARBITRATION — 

Miscellaneous. 12 c.w.n. 695 , P.G .=7 c. 

L.J. 520=138 P.L.R. 1908=10 Bom. L.R. 581 
= 18M.L J. 266 = 99 P.W.R. 1908=14 Bur. L. 
R. 146 = 4 M.L.T. 25 = 80 P.R. 1908 = 35 G. 
■648 = 35 1 A. 83. 

See Chur Lands. 6 B. L,R. 677, P.c. = 16 W. 
R.P.C. 20= J3 M.I.A. 607. 

See Crown Grants. 2 Knapp. 103. 

See Evidence—Practice. 2 W.R. i, p.c. 
See Grant—Construction, 18 W.R. 469. 
Hindu Law—Interpretation, 7 a. 

I14 = A.W.N. 1884, 282. 

High Court refusing to admit appeal beyond 

time—L imitation act, 1908, ss. 4 . 6. 
30 C. 309, p.c. = 30 LA. 20. 

Order of Privy Council confirming decree of 
lower Court—Application to enforce the order 
—Application of art. 180, Limitation Act (1877) 

'—See Limitation act, i908, art. 183, 4 

Ind. Cas. 402. 

Order of—Confirming decree of lower Court— 
Execution—See LIMITATION ACT, 1908, art. 
183, 8 C. 218,F.B. = 10 C.L.R. 425. 

See Mesne profits—Suit for mesne 
pipits and assessment in execution, 

5 B.L.R. 611, P.G. = 14 W.R.P.C, 21 = 13 M. 
I.A. 479 = 2 N.W.P. 402. 

See Practice and procedure, 2 M.I.A. 
181, 2 M.I.A. 441, 13 M.I.A. 232. 

Where question of fact involved legal con¬ 
siderations in every point in the reasoning pro¬ 
cess, though findings of Indian Courts were 
concurrent, the Privy Council could review 
such findings in appeal—See BeN. ReO. Ill OF 
1891,12 C.W.N. 1095 = 4 M.L.T. 234 = 10 Bom. 
L.R. 1102 = 8 G.L.J. 436 = 18 M.L.J. 549 = 36 

Journal parts, 110=1 Ind^ Cas. 

View of—Weight to be attached —See SALE— 

IN execution of decree-General, 
10M.L.T. 298. 

2 .—Concurrent judgments on facts. 

^^'^~^Concurrent findings of fact — Practice .— 
When there are concurrent findings of the 
■Lourts below on questions of fact, the Privy 
Council will not interfere with such findings. 
E^mMoiDINv. NEPEAN, 26 C. 1, P.C. = 2 
«.W.N, 668=25 I.A. 241=7 Sap. 894. [F., 60 
■P.R. 1904=83 P.L.B. 1904.3 

(2)— Findings on fact — Practice. —Where the 
^diDgs of the two Courts are concurrent on a 
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matter of fact, they would not be questioned by 
the Judicial Committee Mahabir Pershad 
V. Radha Pershad Singh, 18 C. 540. P.C. 
= 6 Sar. 16. 

(3) —Question of fact, concurrent findings of 
two lower Courts on~Practtce of Privy Council. 

The ordinary rule of the Judicial Committee 
IS not 10 disturb the concurrent findiugs of two 
lower Courts, on a question of fact, but to 
accept them. The mere fact that a part of the 
evidence iu the suit has not been considered 
by the lower Court does not prevent the rule 
from applying when both Courts have arrived 
at the same result. Ram Lal v. Mehdi 
Husain. 17C. 882 = 17 I.A. 70. P,C.=S Sar. 
S72. 

{i)^Concurrent findings of fact—No ques¬ 
tion of law involved — Practice —No question of 
law being involved in the case, held that the 
Judicial Committee will not interfere with the 
concurrent findings of two lower Courts on a 
question of fact. LacHMAN LaL CHOWDHRI v. 
Kanhaya Lal Mowar, 22 C. 609, P.C. =22 
I A. 51 = 6 Sar. 558. [R., 10 O.C. 308-B, 4 

A.L.J. 121 = A.W.N. 1907, 36 = 2y A. 267.] 

{5)—Practice—Concurrent findings — Privy 
CoujictL—The Privy Council followed in this 
case the usual course of confirming the con¬ 
current judgments of the Courts below ion 
questions of fact, aud stated chat, even if they 
had felt some doubts iu it, they would have 
hesitated Jung when they were asked to con¬ 
tinue the litigation, and send the matter again 
for trial in India. Devaji Gayaji v. GODA- 
BHAI GODBHAI. 2 B.L.R. P C. 85 = 11 W.R 

P.C. 35 = 2 Suther. 208. 

{^)~Practice—Concurrent findings on facts, 

^ Where two Courts have concurred, their find- 
iugs will be accepted and the Privy Council will 
not disturb such concurrent findings of fact. 
BIRESWAR MUKERJI V. ARDHA CHANDER 

Roy, 15 C. 452,P.C. = 19 I.A. 101 = 6 Sar. 171. 

Practice — Concurrent findings.—Tlho 
Judicial Committee will not, as a rule, disturb 
the concurrent decisions of both the Courts 
below upon a question of fact, unless it very 
clearly appears that there has been some mis¬ 
carriage of justice, some mistrial or that the 
conclusion is very plainly erroneous. GoSAIN 

Tota Ram V. Raja Rukiniballab. 3 b L 
R.P.C. 34 = 12 W.R.P C. 32=13 M.I.A. 77 = 2 
Sar. 487=2 Suther. 233. 

{&)—Concurrent judgments on /acL—The rule 
of the Privy Council, not to allow the concur¬ 
rent judgments of two Courts, on a question of 
fact, to be disputed, may be relaxed if the 
questions of fact are a great deal mixed up with 
questions of law, PAULIBM Valoo OHETTY - 
V. PAULIEM BOORYAH CHETTY, 1 M 252 
=4 I.A. 109, p.c. =3 Sar. 698 

(9) Privy Council — Appeal on gtiestion of 
fact—Concurrent findings in Indian Courts 
—Practice.^ln an appeal to the Privy Council 
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on H. question of fact which has been decided 
in the same way by both Courts in India, it is 
the duty of the appellant to satisfy their Lord- 
8bip< of tue Privy Council, beyond all reason¬ 
able question, that there was some miscarriage 
in the Courts below in respect of some principle 
which they acted upon, in respect of some pre¬ 
sumption to which too much weight was given 
or in respect of something as to which they 
could See that there was a matter of principle 
involved which they ought to set right for the 
guidance of the Courts of India in other 

cases. Gobindsundari Debi v. Jagadamba 
Debi, 6 B.L.R. 168. P.C. = 15 W.R. P.C. 9 = 6 
M.J. 113 = 2 Suther. 373 = 2 Sar. 611. [i?., 14 

B. 463.] 

(10) —Practice of Privy Council, in disturb¬ 
ing concurrent findings of lower Courts, on a 
matter embracing a number of facts. —Where a 
question is not simply one of fact, but one 
which embraces a great number of facts, 
whose significance is best appreciated by those 
who are most familiar with Indian manners 
and customs, the Privy Council would be spe¬ 
cially unwilling to depart from the general 
rule, which forbids a fresh examination of facts 
for the purpose of disturbing concurrent find¬ 
ings by the lower Courts- UMRAO BEQUM v. 
IRSHAB Husain. 21 C. 997, P.C.=2l I.A. 
163 = 6 Sar. 469. [F., 28 A. 215, P.C. = I0 
C W.N. 230 = 3 C.L.J, 86 = 16 M.L.J. 77 = 1 
M.L.T. 6.J 

(11) —Concurrent findings of fact by lower 
Courts, discretion of Appellate Courts not to in¬ 
terfere with. —Where, touching the concurrent 
findings of fact in both the lower Courts, no¬ 
thing was stated on appeal to the Privy Coun¬ 
cil, that could make Thoir Lordships form an 
opinion that, if they went through the whole 
of the evidence, and differed from the Courts 
below, they would differ from them on any 
thing but questions of pure fact, the case was 
held by Their Lordships to fall within the rule 
which makes the appellate tribunals reluctant 
to interfere, and in most cases makes them 
refuse to interfere, with concurrent findings of 
the Courts bolow. On the question of the 
credit due to witnesses. Their Lordships will 
have the same reluctance to interfere with the 
concurrent findings of the lower Courts there¬ 
on. Krishnan V. SRIDEVI, 12 M. 812, P.C. 
= 5 Sar. 495. 

(12) Appeal to Privy Council—Concurrent 
findings on facts. —Where the losver Courts 
proceeding upon evidence, had come to the 
same decision on substantially the same 
grounds, the Judicial Committee of the Privy 
Council, as a rule of practice, would not 
enter into the question whether the decisions of 
the Courts below wore or were not correct on 
matters of (act. JAIMUNGAL KOEUI v. Mo* 
KHUN KOERI. 10 C.L.R. 611 = 4 Sar. 344. 

(13) —Praeftee of Privy Council—Concurreyit 
findings on fact—Miscarriage of justice or vio¬ 
lation of law.—Appellants failing to prove,—On 
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the appellants before the Judicial Committee 
failing to show any miscarriage of justice or 
the violation of any principle of law or proce** 
duce, their Lordships refused to interfere with 
the concurrent findings of two Courts on pure 
questions of fact, although they thought the 
case to be one of great difficulty. RANI SRIMATI 

V. khagendra narain Singh, 31 c. 871, 
P.C.=31 I.A. 127 = 9 C.W.N. 74 = 8 Sar. 639. 

Inferences of fact—Concurrent findings by^ 
two lower Courts, not influenced by precisely the 
same consideratio7is, upon the same evidence.— 
It cannot detract from the weight of concurrent 
findings of fact that different Courts, in arriv¬ 
ing at the same results upon the same evidence, 
have not been influenced by precisely the same 
considerations ; a difference of opinion to that 
extent is only calculated to suggest that the 
evidence,whatever view be taken of it necessarily 
leads to one and the same inference. Nilmoni 

Singh Deo Bahadur v. Kirti Ohunder 
Ohowdhry, 20 C. 847, P.C. = 20 I, A. 99 = 6 
Sar. 321. 

(15) —Concurrent findings of fact .—Where the 
question is esseotially one of faot, and of the 
weight and oredibility of evidence upon which 
the Court of review can never bo in quite as good 
a position to form an opinion as the Court of 
first instance, it would probibly be enough to 
prevent their Lordships from interfering Hit 
should appear that there was evidence such as 
might justify either view without any clear 
preponderance of probability. PaTIMA BIBI v. 
Sheikh Ahmed Buksh. 10 Bom. L.R. 50= 
39 C. 271=22 C.W N 214 = 7 C.L.J. m = lB 
M.L.J. 6= 33 I. A. 67, P.C. 

(16) -Concurrent judgments on facis-Praciice,- 
—it is a principle recognizod by the Judicial 
Committee, and commonly observed in second 
Courts of appeal, that such Courts will not 
interfere with concurrent judgments of the 
Courts below on matters of faot, unless very 
definite and explicit grounds for that inter¬ 
ference are assigned. MOUNG THA v. MOUNG 

Pan, 2 Bom. L.R. 985 = 28 C. 1 = 4 C.W.N, 808 
= 27 I.A. 166 = 7 Sar. 786. 

(17) —Concurrent findings of fact .—It would 
be inappropriate that the Privy Council, in 
reviewing conourront judgments, should re¬ 
discuss the evidence in detail. IBRAHIM v. 

SAIBOO. 9 Bom. L.R. 872 = 4 A.L.J. 572 = 11 
C.W.N. 973 = 39 C 1 = 6 C.L.J. 693 = 17 M.L, 
J. 408 = 34 I.A. 167. 

{18)—Trial—Question of fact .—Where the 
issue is one of fact only, and there have boeu 
conourront judgments by the Courts in India, 
the Judicial Committee will not disturb such 
finding, unless they are satisfied that the 
Courts bolow wore wrong in the conclusions 
they arrived at from the evidence. MEETHUN 
Bebee V. Busher KHAN, 7 W.R. P.C. 27- 
11 H.I.A. 213 = 1 Suther. 683=2 Sar. 255. 
[R., 17 A. 294, P.B.] 
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2.—Concupreot judgments on facts 
—continued. 

(19) —Pleadings — Concurrent findings — 
Frame of upon question of title to land.— 
As a rule, the Judicial Committee will not dis¬ 
turb the concurrent judgments of the Courts 
below on queetions of fact, if the facts, as 

found, are decisive of the real issue becween the 
parties under the circumstances. [F.^ 20 B. 
699'] From the frame of the issue upon a 
question of title to land, decrees of the Courts 
below were by their lordships reversed, without 
prejudice to a new suit being brought by the 
plaintiff upon a different issue. BAJAH BURDA- 

CAj^ Boy v.baboo Chunder coomar Roy 

^ = 2 B.L.R.P.C. 1 = 12 M.I.a; 
145 = 2 Sufcher. 169 = 2 Sar. 402. [F., 20 B. 
699J 

(20) Appeal to Privy Council—Concurrent 
judgments — Questions of fact — Confiicting 
evidence Practice. —Where the circumstances 
are very extraordinary, and it is difficult to 
come to a satisfactory conclusion one way or the 
other on account of the confiicting evidence in 
the case, the Privy Council will not disturb the 
judgment given by the Courts in India, where 
the party appealing was the party upon whom 
the onwa of proof lay, and who bad failed to 
make out his case to the satisfaction of those 
who had to decide. BAJA BOW VENKATA 

P ENOOGOONTY Sooriah, 

S W.R. P.C. 79 = 1 Suther. 16 = 2 Knapp. 259. 

^iudu Law — Joint property — Self- 
f^gutred property thrown into common stock — 
Questioris of fact—Concurrent judgments. —The 
Courts in India, original and appellate, had 
lOUDd) and arrived at the conclusion that cer¬ 
tain property, though originally self-acquisi- 
tion of a mernber of a joint Hindu family, had 
been thrown into the common stock and bad 
thereby become joint property. These conclu¬ 
sions were based upon admissions made by the 
parties in documents. The Judicial Committee 
refused to disturb the judgments of the Courts 
oelow. CHELLAYAMAL V. MUTTIAD 

AMAL, 18 W.R. P.C., 1. [F., 33 C. 1119 = 10 
O.W.N. 765 = 3 CL.J. 616.] 

(22) Concurrent findings of fact by lower 
ourts Interference by appellate Court—Its 
powers. The findings on questions of fact by 
wo lower Courts when they are concurrent, 
^unot be interfered with by the appellate 

^ where, on the allegation 
Hat he and the defendant had lived in com* 
mensality and enjoyed certain joint property, 

01 which the defendant, being the elder, was 
e manager, and that the latter had no ezclu- 
sive possession thereof as alleged by him. the 
P aintiff applied for his share of the joint 
property, and both the lower Courts had found 
ftgaiQst the defendant, held that there was no 
g’ound for reversing the decree. JOYNARAIN 

V. Sheer Pboshad Giri, 19 W.R. 278 
=2 Bather. 816. 

Appeal—Concurrent findings—Question 
f fact— Cwsfom.—Their Lordships of the Privy 
ounoil declined to interfere in a case where 
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-2.—Coocurrent judgmeata on facta 

— contimied, 

there were two oonourrent decisions on a question 
of fact, vis., whether there was any special cus¬ 
tom, applicable to the class of persons to whom 
the parties belonged, which would exempt them 
from the operation of the Mitakshara Law with 
reference to inheritance. MUST. KiSHMISH 
KOEB V. PHUIi Chand Lal, 6 Bora.L.R. 764. 

{2^)—Concurrent findings of fact by two 
Courts — Interference by Privy Council* —Find¬ 
ings OQ questions of fraud and undue infl-uencc 
are findings of fact, and the judicial committee 
of the Privy Council will not, except under 
peculiar circumstances, interfere wild findings 
of fact by two Courts. AJIT SINGH v. BlJAI 
Bahadur Singh, 11 G. 61, P.C. = li I.A. 211 
= 4 Sar. 560. 

(25) Question of fact — Considerations of 
law involved in the process of reasoning. —Their 
Lordships were unable to accept the conten¬ 
tion that the question whether certain jhunt 
lands lay within or without the limits of the 
settled estates was a question of fact, and that 
their Lordships should accept toe concurrent 
findings of the two Courts m India because, in 
a sense the question was one of fact; but at 
every point in the process of the reasoning con*. 
sideratioDS of law had to be regarded. MAHO¬ 
MED ali V. Secretary of State, 10 Bom. 
L.R. 1101 =12 C.W.N. 1095 = 4 M.L.T, 234 = 
36 C. 1 = 8C.L.J. 436 = 18 M.L.J. 549 = 35 I.A, 
195. 

{26)—Concurrent decisions of fact- Fabricat¬ 
ed documents—Practice.—Jodgmoais of the 

lower Courts—holding that two documents set 
up by the defendants under which they claim¬ 
ed to hold as jotedars were fabrications — up¬ 
held. Where the lower Courts have come to 
the same finding on a question of fact, their 
Lordships, before interfering with such finding, 
will see not merely that there is a mere balance 
of testimony, but that there is so strong a 
preponderance of testimony against chat find¬ 
ing, that they can confidently pronounce it to 
be wrong. Bani Sarat Sundari Debi v. 
KUMAR Paresnarayan BOY, 8 B.L.R 113 
P.C. = 16 W.R. P.C. 9. 

{21)—Practice of Privy Council—Question of 
fact—Concurrent findings* — Where the first- 
Court found that the instrument was not 
genuine, and the High Court on appeal, upheld 
this finding, but bad considered relevant, and 
bad admitted in evidence documents rejected 
by the first Court when tendered by the appel¬ 
lant, such reception of evidence would afford 
no reason for making the case an exception 
to the application of the rule, in the discre¬ 
tion of the Committee, against the disturbance 
of concurrent decisions upon a fact in issue 
below. HURRI BHUSAN MUKERJI v. UPEN* 
DRA Lal Mukerji, 24 C. 1, P.C. = 23 I.A. 97 
= 6 Sap. 680. 

(28) —Case in which the Judicial Committee 
refused to go into questions of fact and evidence. 

—In a suit, which involved a disputed questioa 
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-2.—Concarreat judgments on facts 

— contiiiiied. 

of fact as to aa alleged aloption and the due 
ezucucion of a Will, tOe CjurC in India, dis¬ 
regarding other eviJetioe, relied solely upon 
the evidence of a witness examined at 
the instance of the Court itself. The eSect 
of the evidence of this witness was to sh >w 
that at the time of the adoption and execution 
of tbe Will, the alleged Testator was in a 
dying state, and, altnougn at times roused to 
consciousness, W4s, from his enfeebled mind, 
incapable of uuderst^uding the ac*s he was re- 
preseutel to havo performed ; the Cjurt below, 
however, upon the evidence of tbis witness as 
to his testamentary capacity, comb rated, as 
it thought, by a letter of tbe widow of the 
alleged Testator, recognizing the adoptiou. and 
by her acquiescing in the performance of 
certain funeral rights of her deceased husoand 
by the supposed auopiol son, pronounced both 
the adoption and the will to be valid. Upon 
appeal, held, that altboagh as a general rule, 
on aquest oQ of fact, the Judicial Committee 
were unwilling to disturb the judgment of the 
Court below, yet that as it was the duty of the 
appellate Court to weigh the evidence and pro¬ 
babilities, and form an independent judgment, 
and taking into consideration the evidence 
regarding the state and capacity of tbe alleged 
adopter and Testator, they were of opinion that 
tbe evidence relied upon was so unsatisfactory, 
that neither of the decrees of the Courts below 
could be supported, and reversed tbe same with 
costs. TAYAMMAULv. S vshachalla Naiker, 
10 M.l.A. 429 = 2 Sar. 139. 

(29)—Buidence as lo custom of inheritance^ 
Concurrent findings by lower Courts — Re-exami- 
nation of case by Privy CounciL —Where an 
alleged custom of inheritance among an Oudh 
clan wap found not prove 1 by the original and 
appellate Court's, upon evidence of instances of 
succession in kindred lamilies and of rights re¬ 
corded in ceriain wajib-ul-arz, held, that, in 
the abseoceof proof of any principle of evidenoe 
not having been properly applied or of any do* 
oumentry evidence to show that the lower 
Courts had been led into error, the o*so would 
not be rj-examined on appeal to the Privy 
Council. ThAKUR HARIHAR BaKSH v. THA- 

KURUman PrashAD, 14 C. 296, P.C. = 14 I.A. 

7 = 4 Sar. 766. [ft., 3 O.C. 22, ‘26 A. 299. 

P.C.] 

{SOi-Question of facl-Privy CouncU-Praetice. 

—When the question is one simply of fact, and 
when, above all tuings, the question of fact is 
as to boundaries, where the loeal knowledge of 
the local Ju Iges and the observation of the local 
witness are all important, the Privy Council 
will not interfere with the coiiourrent decisions 
of the lower Courts. MAHARAJ KUMAR Ba- 

BOO G aneswar Sing V. Durqa DuTT 7B 

L.R. 6Sl, P.C. = 13 W.R. P C. 37 = 6 M J. 143^ 

{Si)^Practice —Concurrent findings of fact— 
Interference by Privy Council^Compromise and 
decree fftereon—fteuiew.—Where the contro- 
^ec9y is as to the weight to be attributed to 
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evidence, the Privy Council will not differ from 
tbe concurrent decisions of the two Courts be¬ 
low, unless they find that there has been some 
violation of the ordinary principles upon which 
causes ought to be tried. A decree was founded 
upon a compromise. An application for review 
was made, and facts were brought to the know¬ 
ledge of the Court showing that the compromise 
ought to be treated as a nullity. The Privy 
Council treated that application f't review 
as a proper mode of raising the question whe¬ 
ther the compromise ought to be treated as a 
nullity or not. LALJI 8AHU v.THE OOLLEOTOR 
OP TirhoOTT, 6 B.L.R. 648. P.C. =13 W.R.P. 
C. 23 = 6 M.J. 148. {F., 10 0. 612; Rsl. on, 6 

C.W.N. 82; Cons., 13 C.W.N. 1197 = 10 C.L.J, 
420 = 2 Ind. Cas, 865; ft.. 34 C. 88.J 

(32) —Will — Constructive compliance with 
terms of Will—Will admitted to probate Proof. 
—The heirs of aParseo raerebaot having, upon 
his death, taken possession of bis shop and 
continued to carry on bis business for noirly two 
y^'irs, the Courts below refused to disturb their 
possession upon the production of a will, by 
which the business was directed to be carried 
on by the executor for their benefit, until he 
should think proper to admit them into posses¬ 
sion. Held, that the abstaining from produc¬ 
ing tbe Will for the above period was a consent 
on the part of the executor to the heirs* posses¬ 
sion of their father's estate and business and 
was, therefore, a virtual oonipliauce with the 
terms of the Will. Semble : -Where an instru¬ 
ment has been admitted to probate, and acted 
upon in the Courts below, tbe Privy Council 
will not enter into the question whether the in¬ 
strument is sufficiently proved or not. KhOR- 

shedjee Manikjbe V. Mbhrwanjbb 
Khoohshedjee. 5 W.R. P.C. 57=1 H.I. A. 
431 = 1 Suther. 78=1 Sar. 138. 

{SS)~-Mortgage—Conditional deed of sale-~ 
Concurrent decision of Indian Courts. —Where 
a question arose as to whether a document was 
an ordinary mortgage or a conditional deed of 
sale, and both the ludian Courts decided that 
it was an ordinary mortgage. Held, that the 
concurrent decision of two Courts should not 
bo lightly sot aside ; and that upon the evidenoe 
adduced, the lower Courts came to a correct 
conclusion. AGHA HUSSUN KHAN BAHA- 
DOOR V. 1\IUSSAMUT JANBB BBGUM, 8 M.J. 
149. 

(34) —Pleadings —Practice—New plea before 
Privy Council, —lu the lower Court, the only 
point raised and argued by tbe defendant was 
whether or not defendant’s ^oot signed cer¬ 
tain accounts bv which it was sought to bind 
the defendant. That point was decided against 
the defendant iu the Indian Gnurts. On 
appeal before the Privy Council, the defendant 
raised tbe plea, for the first time, that hi* 
agent had no authority to bind him. The 
Judicial Committee refused to entertain such 

plea. Baboo lall v. Luttoo Ram, 18 
R. P.C. 233. 
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2.—Godcarrent judgments on facta 
— concluded. 

(35)—Civ. Pro. Code, s. 59Q~~Substantive 
^stion of law, meaning of—Privy Council - 
Practice — Concurrent findings of facts by lower 
Ocur^.-The last paragraph of s. 596 of the 
tjiv Pro. Code, is to be construed with refer- 
ence to the practice of the Privy Council de- 
cliDiDg to interfere with concurrent findings of 
fact of the lower Courts, and so. a question 
which only arises if the concurrent findings of 
fact by the lower Courts are disregarded, a 
question which never can arise so long as the 
Privy Council maintains those concurrent find¬ 
ings of fact, cannot constitute a substantial 
question of law which the appeal to the Privy 
Council involves. It cannot be said that an 
appeal involves a question of law, when it is 
in a high degree improbable that the Privy 
Counoil will entertain the question at all, 
having regard to its established practice above 
referred to. Banke Lal v. Jagat Narain, 

oo^T^nA (2 C. 228, 16 C. 

59 P.R. 1905 = 

177 P.L.R. 1905.] 

See Title, 19 W.R, i. 

■—8.—Costa. 

(1)—Priv^ Council decree—Cosfs.—When a 
decree of the Privy Council gives a certain 
specified sum as the costs of the appeal to 
^ngland and also awards the costs incurred in 

it must be construed as 
entitling the decree-holders to take out execu- 
lon in respect also of the costs of translating 
e record of the appeal and transmitting it to 

ALI V. NUGENDRO CHUN- 
MrGhose, 23 W.R, 463. (15 W.R. 356. 18 
W.R, 89, 21 W.R. 411, P.) 

/wciiwion of irrelevant papers in appeal 
No objection by respondent — No cosfs.—The 
Mvy Council did not deprive the successful 
appellant of any part of bis costs for the inclu¬ 
sion in the record of a bulk of papers absolutely 

appeal, as the respondent did 
object to their inclusion, BiJOY GOPAL 

^UKER.n V. Shrimati Krishna mahishi, 9 
o ®02 = 11 C.W.N. 424 = 9 C.L.J. 834 

138 = 17 M.L.J. 154 = 4 A.L.J. 329 
=34 G. 329 = 34 I.A. 87. 

(3)--Cos/s of inserting irrelevant matter in 
record—Procedure of Privy Council.— 
Where plenty of irrelevant matter had been 
roduced into the printed record in an appeal 
oeiore the Privy Council, their Lordships 
ectea the Kegiscrar to omit suoh matter in 

taxing the costs. Pittapur Raja v. Buchi 
® P-C =12 I.A. 16=4 Sar. 

^ -Pftvy Conncil—Costs occasion- 
y inclusion of unnecessary documents- —In 

an costs of appeal to the Privy Council, 

such costs and expenses as may have been 
nnecessatily occasioned by the inclusion, in i 
® transcript sent from India, of matters j 
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improperly introduced therein, should be dis¬ 
allowed. TARAKANT BANNERJEE v. PUDDA- 
MONEY DOSSEE, 9 W.R, P.C. 63 = 10 MIA 

476 = 2 Sar. 184 = 1 Suther. 631. 

{b)—Privy Council—Costs.— the Privy 

Council reversed the decrees of three Courts in 
India witb costs in each, and diamiased the 
suit with costs specifying a sum as the costs of 
the appeal to itself, held that such sum did not 
include the costs of translation, etc., incurred 
in the High Court. Mdssamat UMATUL 
Fatima V. azhur Ali. 9 B.L.R. App. 23 
Note. [R., 10 C. 106.] 

Respondents filing printed case and not 
appearing at hearing—Bearing ex parte— Right 
of respondents to costs—Practice .—the 

respondents file their printed case, and do not 
appear at the hearing, they, notwithstanding 
their non-appearance, are, on the appeal being 
dismissed entitled to the costs thereof, up to 
and including the filing of their printed case! 
as well as to the cost of applying for those 

costs. SxBiBHu Nath Santra Mahapatra 

V. SURJAMONI Dei, 25 C. 187 P G =24 I A 
191 = 1 C.W.N. 649 = 1 Sap, 247. ' 

[1]— Appeal to Privy Council-Specific costs 
—Iranslating and printing, costs of— Waste,— 
Although, upon ordinary principles, where an 
order directs payment of costs, and afterwards 
specifies a particular sum, such sum comorises 
all costs, yet as It has never been the practice 
of the Pnyy Council to make a specific order as 
to costs incurred here for preparation and 
transmission of the record, and as it had been 
too long the practice of the High Court to 

allow costs to-adopt now a different rule, and 
as there had not been unnecessary expense in 

^18 case, the Court allowed the costs. Semble: _ 

Had there been extravagance and waste in the 
preparation of the record, the Court would have 
referred the parties to England. Saroda 

Prasad Mullick v. Lachmipat Singh 

^PP- 23. N = 18 W.R. 89. 

46 ^ 3 ^' 23 

{8)-Costs—Appeal to Privy Council—Court's 

discretion as to costs—Bombay Code Rea TT nf 

1800 . 5. 7-Practice.-Wber, a discTeWon Z 

vested in a Court as to costs, the Privy Council 
will not allow an appeal against the exercise of 
that discretion, because no appeal against a 
mere decree as to costs will be allowed. But 
where the Court has uo discretion to exercise 
upon ‘he subject (as for instance, where a suit 
was instituted by parties who had no right to 
institute It, as the person, in whose name and 
on whose behalf they instituted it, was dead at 
the time and therefore, having no right to 
institute It and the judgment was upon the 
merits), costs ought to follow the decree 

Mussdmat Keemee Baee V. Luchmun 

® P-C- 59 = 1 M.I A 

C. r79.f = ^ 3 M H. 
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(9j —Misstatements in ‘petition for special 
leave to appeal ^Costs. —An order in Council 
granting leave to appeal is liable at any time 
to he rescinded with costs, if it appear that the 
petition upon which the order was granted 
contains any misstatements or any conceal¬ 
ment of facts which oueht to be disclosed. 
Even in the absence of bad faith the efiect of a 
misstatement of a material fact is the same, if 
the Court has been induced to make an order, 
which, if the facts were fully before io. it would 
not or might not have been induced to make. 
In order, therefore, to maintain the order, it is 
not enough to cloar the case of bad faith. (8 M. 
I.A. 195. H. (C i^.). Whore, of three grounds 
on which special' leave to appeal had been 
obtained, two were found to have been correctly 
stated, but in respect of the third, there was 
orror in the petition, to which objection was 
taken at the hearing, Jield, on its appearing 
that there had been no intention to mislead, 
that the aopeal might be beard and allowed, 
but wirhoiit costs. THEJ MuSSORIE BANK V. 
ALBERT Charles Raynor, 4 A 500, P.c. = 
4 Sar. 346 = 9 I.A. 70. (2 I A. 82. R ) 

(10)— Costs — Defending judgment — Appeal. 
—Proof ofgomastah's authority to endorse —A 
suit was decreed in the Court of first instance 
and the decree was affirmed in appeal. The 
Privy Council, holding that the plaintiff had 
not made out his case, reversed the judgment 
and awarded to the defendant costs in the first 
Court and not i-i either of the Appellate Courts, 
on the ground that the plaintiff, .as respondent, 
was defending the judgment. A party resident 
at Hiroda indorsed two hoondies, or Bills of 
exchange, in the name of a firm carrying on the 
business of banking at Surat, alleging himself 
to be the Qomastah or Agent of the firm, and 
afterwards, on the Bills being dishonoured, 
absconded. Held, that io order to fix the firm 
at Surat with the amount of the Bills, cleat 
evidence ought to have been produced of the 
authority to act as Qumasiah ; and their Lord¬ 
ships not being satisfied with the evidence 
admitted in the Courts below, reversed the de¬ 
crees of both the Ziliah and Sudder Courts with 

costs. Madho Row Chinto Punt Golay 

V. BHOOKUN DAS BOOLAKI-DAS. 5 W.R. P. 
C. 33 = 1 M I.A. 331 = 1 Suther. 34 = 1 Sar. 128. 

(ID—77o appeal by defendant from interlocu¬ 
tory decree—Report of master's office—Interlocu¬ 
tory decree appealed from to England—Costs of 
proceedings in master's office.—\ defendant did 
not appeal from an interlocutory decree, but 
proceeded in the Master’s office in respect of 
the matters included in the accounts; but be¬ 
fore the general report was made by the Master, 
he appealed from such interlocutory decree to 
England. In reversing such decree, the Judi¬ 
cial Committee ordered him to pay the costs of 
the proceedings in the Master’s office, and 
remitted the cause to the Court below, with 
directions, that the costs payable to the defend¬ 
ant upon the dismissal of the bill, and the 
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costs payable by him consequent upon bis pro¬ 
ceedings in the Master’s office, should be set off, 
the one against the other, and the balance paid 
to the party entitled to the same. MC. RelleB 
V. Wallace, 5 M.I.A 372 = 8 Moo. P.C. 378 
= 1 Equity Rep. 309 = 1 Sap. 453. 

(12)— Evidence—Existence of probabilities in 
favour of transaction, duty of Court to consider 
— Letter in the nature of guarantee. —The sole 
question in this case was whether the appellant 
had produced adequate proof that a document 
upon which he relied was a true and genuine 
instrument. It was not denied on the part of 
the respondents that, if that document were 
genuine, the effect of it would be to exonerate 
the appellant from the demand made against 
him ; nor was it said on the part of the appel¬ 
lant chat he would not be liable if not proteot- 
ed by the document in question* The Judicial 
Committee agreed with the following arguments 
among others, urged for the respoudoncs. viz.^ 
that considering the habits and customs of the 
natives of India, their well-known propensity 
to forge any instrument which they might 
deem necessary for their interest, and the ex¬ 
treme facility with which false evidence is 
procurable from witnesses, the probability or 
improbability forms a most important consi- 
deration in ascertaining the tvulh of any tran¬ 
saction relied upon. The Committee expressed 
their opinion that the whole of the transaction 
under consideration was perfectly consistent 
with probability; and, in support of the 
genuineness of the dooumont relied on, there 
was the evidence of witnesses against whose 
veracity no solid objection had been raised 
beyond the general observation that oral 
evidence iu India is untrustworthy ; aud held 
that where the probabilities are thus in favour 
of the transaction, the Court should not con¬ 
clude against it solely because of the general 
fallibility of native evidence; such an argument 
would go to an extent not maiutainablo in any 
Court, for, it would tend to establish a rule 
that all oral ovideuce must be discarded, and 
it is manifest that, however fallible such evi¬ 
dence may bo, however carefully to be watched, 
justice never can be administered m the most 
important causes without recourse to it. In 
this case, their Lordships also observed that, 
however much they may lament the great 
latitude with which documentary evidence is 
received in the Courts in India, it would be 
contrary to justice in any particular case, to 
visit upon an individual penal consequences 
merely because the administration of justice 
was not more strictly conducted with reference 
to the admission of evidence. A letter in the 
nature of a guaranbeo. wholly in the handwrit¬ 
ing of .il., written upon stamped paper, sealed, 
but not signed or attested by witnesses, or 
registered, to B., a co-plaintiff with under¬ 
taking to indemnify B. from costs, if he would 
join as a co-appellant with A, in an appeal to 
England, established, and held to operate as a 
release in an action brought by 4’s heirs 
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““3.—•Costs—continued, 

against B. to recover his pro rata share of the 
costs of the appeal. Bunwaree Lal v 
MAHARAJAH HETNARAIN SINGH 4 W R P* 

307. [R.^ W. R. F. B., p. 4,] 

U3) Interest, slight viodification of rate of 

—Costs of appeal^RespondenVs right to costs — 

A slight modification as to the rate of interest 
was held not sufficient to deprive the respond¬ 
ent of costs of appeal. Lalla Bunseedhur 
M I Bindeseree Dutt Singh, lo 

-M.I.A. 454 = 2 Sar. 167. 

Council not to appeal— 
Costs—5w?upi?)en nomine expensarum. 
—The High Court at Calcutta, at the instance 
of the appellant’s Counsel, agreed to confine the 
decision of that Court to one point, with an 
undertaking that no appeal to Her Majesty in 
Council should be made from the decree. Not¬ 
withstanding such undertaking, an appeal was 
brought to England. The High Court certi- 
ned m the record the undertaking. Eeld, by 
the Judicial Committee, on a preliminary 
objection being taken to the hearing on the 
ground of the incompefcency of the appeal, that 
such undertaking precluded an appeal. [Aon., 

1 A. 267 P.B., 15 C.P.L^. 
none of the respondents had applied in 
the first instance to dismiss the appeal on that 
ground, but had allowed the case to proceed to 
the hearing of the appeal, a fixed sum of 
money nomine expensarum was allowed to each 
of the respondents. MUNSHI AMIR ALI v. 

MAHarani Inderjit Koer. 9 B.L.R. 460. 

I 203 = 2 Suth. 479=2 Sar. 


(15) Buies of English law relating to cham¬ 
perty and maimtenance, not applicable as such 
tn India—Nature of transaction. Court to look 
^^^^''^‘^PPeala^rmed—Costs.—The grounds on 
which the Judicial Committee arrived at the 
conclusion in this case made it unnecessary to 
decide whether, under the law as administered 
m the Courts of India, those acts which in the 
English Law, are denominated either main- 
^auce or champerty, and are punishable as 
Offences, partly by the common law, and part- 
|y by Statute, are forbidden. They observed 
however, in passing, that although it may be 
admitted that the Court would have the right, 
perhaps even be under an obligation, to take 
cognizance proprio motu of any objection 
manifestly apparent on the face of the pro- 
ceeding which showed that it was against 
morality or public policy ; yet where, as here, 
at was only to be o<^llected from the evidence 
y inference, and was capable of explanation or 
answer by counter evidence, it is highly in- 

well as contrary to the ordinance 
^ ich regulates the practice of the Court, and 
may lead to the most direct injustice to enter 
into the enquiry if the issue has not been pre¬ 
sented by the pleadings, or the points record- 

In the present case, their Lord- 
nips held that the nature of the transaction 
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3»— concluded, 

was such as not to afiect the points on which 

the whole question of maintenance depended 
which was this—was the appellant suing in 
respect of his own interest for a violation of a 
contract made with himself, or was he repre¬ 
senting another man’s interest and suing on 
a contract to which he had been originally a 
stranger, in virtue only of the objectionable 
assignment ? The appellant was the real party 
to the original agreement, and the person 
really interested in its performance ; he was to 
advance the loan; the profits that were expect- 
ed to result from the loan were to be his • he 
might have intervened in the first instance, 
and conducted the litigation which first ensu- 

fn.'? contract¬ 

ing for the appellant avowedly as agent only 

not undertaking to borrow from the appellant 

the money, and then lend it to the respondent 
but to procure tor him the loan of it from the 
appellant. [F.. 1 M.H.C. 153; Avpl.. 12 M 

® B H.C.O.C. i, 22 w. r' 

148. 2 C. 233, P.C. = 4 I.A. 23 ; iJ. 11 A 5?’ 

affirmed 

upon wholly different grounds from those re- 
hed upon by the Court below, the dismissal 
was ordered to be without costs. PiSCHER v 

Naickeb, 3 W.R.P.C. 33 = 8 m' 

I. A. 170 = 1 Suther. 395 = 1 Sar. 733. 

See Co-SHARERs— General, 16 G. 62 
See Costs—Interest on costs l P. r 

1877. ’ * * 

4.—Cross-appeal. 


a) Cross appeal before appeal—Admission of 
--Condtfions,—A cross-appeal from a decree of 
the Swddgr Detoanwi/Adawlat Court in India 
although not interposed within the proper 
time was admitted, upon conditions (1) of the 
principal appeal being prosecuted ; and (2) that 
thepnnoipal and cross appeals be consolidated 
and beard on one printed case. Omanath 

NujEEB Chowdry 

8 M.I.A. 498 = 1 Sar. 812. ’ 

m-Cross-appeal allowed although respond¬ 
ent did not apply in India for leave to avveal 
Cases where a cross appeal was allowed from 

prt of a decree of the Sudacr Court appealed 
from to England, although the respondents 
had not applied in India for leave to appeal 
within the proper time The respondents^be- 
ing mistaken m the practice of the Judicial 
Commitree upon a cross-appeal ; such cross¬ 
appeal directed to be prosecuted and heard 
upon one printed case, if the principal appeal 
was proceeded with ; but, in the event of the 
principal being dismissed for want of prosecu¬ 
tion, liberty was reserved to the respondents to 
prosecute the cross-appeal as a separate appeal 

6 wTf A PuntBhao.' 

6 M.I.A. 464 = 11 Hoo. P C. 36. 

Appeal from portion of decree—Leave to 
cross-appeal—Reference of question to 

law officer,—X question was raised on the part 
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_4.—CroBB-appeal— concluded, 

of the respondents, whether the appeal, al* 
though from part of the decree only, did not 
open to them, the respondeuts, the whole 
decree? Their Lordships were of opinion that 
it did not. but they thought that, under the 
circumstances of this case, leave should be given 
to present a cross appeal, and the appellants 
not having insisted chat the mere form of 
presenting such an appeal should be gone 
through, it was agreed that the whole decree 
should be considered as open. Where a que-ition 
ofTightand title in a suit has to be referred to 
a law officer, in order that such reference may 
be valid and bind the right, it should embrace 
all important facts proved or admitted in the 
cause, which may affect the conclusion, and 
it is the duty of the Court itself so t^' frame the 
questions that they may elicit an opinion upon 
the very facts on which the legal title depan Is. 
If the facts be not ascertained, but are stated 
and disputed, then the questions should em¬ 
brace either view of the facts. When the opinion 
given is apparently irreonciUble with the 
opinions of text-writers, those who gave the 
opinion should be asked further to explain that 
which appears prxma facie thus irreconcileable, 
so that they may show on what they ground 
an exception from the general law, whether on 
general custom modifying text, on local usage, 
family customs, or other exceptional matter. 

Myna Boyee v Oottoram, 2 W.R. P C. 4 
= 8 M I. A. 400 = 1 Sap. 797 = 1 Suther. 432 = 2 
M.H.C, 196. [i?„ 8 M.I.A. 498.] 

- 5 .—Dismissal of appeal tor want of 

ppoBecution. 

(1) -Dtsmissai of-By Sadder Coart wh'ire 
no steps taken by appellant after grant of leave 
fo.—An appeal was allowed in October, 1854, 
by the Supremo Court at Catoucta to England. 
After the allowance of the appeal, no further 
steps were taken by the appellant. In March, 
1856, the Judicial Committee, upon a certifi¬ 
cate of the R’gistcar of the Supreme Court 
that no further proceedings had been taken 
after the order allowing the appeal, dismissed 
the appeal, at the instance of the respondents, 
for want of prosecution. SREEMUTTY RAHUT- 
TT DOSSEE V. RADANAUTH SBIN, 6 M.I.A. 
346 = 1 Sap. S47. 

(2) —Restoration of appeal—Conditions —Secu¬ 
rity for costs. —Costs.-Case whore the restoration 
of an appeal was allowed upon condition of the 
appellant lodging in England security for the 
costs the appeal. Six months having elapsed 
without the appellant having lodged the requi¬ 
red security, the respondent applied to dismiss 
the appeal by reason of the non-performance of 
that condition. As it appeared that the appel¬ 
lant’s agent was in daily expeotation of funds 
from India, the case was, upon the appallant 
paying costs of the day, ordered to stand over 
for three months, for the appellant to perform 
that condition : in failure thereof, the appeal to 
stand dismissed. RANEE flURROSOONDRBE 
DEBHIA V. RAJA PRAN KISHBN 8ING, 7 M.I. 

A. 16=11 Hoo. P.G. 305 = 1 Bar. 090. 
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-3.—Dismissal of appeal for want of 

pvoBecution—concluded ■ 

Appeal by guardian—Appellant offain* 
ing majority — Infant applying for withdrawal- 
of appeal—Costs of guardian.—ThQ guardian 
of an infant who has filed an appeal to the 
Privy Council on behalf of her infant son has 
not such an interest in the appeal or such a 
locus standi as to insist that the appeal shall 
go on, when the party in whose name it ia 
brDUgbt wishes, on coming of age, to withdraw 
from it If she has incurred costs, there can 
be no appeal for mete costs; having incurred 
costs on behalf of the infant, she may have a 
claim to be recouoed from his estate, if he has 
any ; but that does not entitle her to prosecute 
the appeal in his name against his will. RANI 
BiSTUPRYA PATMXDYI v BASUDEB DHALL^ 

6 BL.R. 190. P.C. = 15 W.R PC. 19 = 18 M. 
I.A. 602=2 Sar. 631 = 2 Suther. 391. 

-6.—Praotioe as to objection. 

{i)^pra''.tice of Privy Council.— in 
which the Privy Council refused to entertain a 
mere objection of form, that did not afiect the 
substantial merits of ^he case, THE MOKUD- 
DIMS OF MOUZ\H KUNKUN WADY V. THE 

Enamdar Brahmins op Moozah soorpal. 

7 W.R. P C. 8 = 8 M.I.A. 383 = 1 Suther. 164 

= 1 Sar. 292. 

Practice as to objections—Method of 
dtSDOS-if.—The Judicial Committee, in appeals 
from the native Courts in India, will look to 
the broad pcinoiples of justioe. and discourage 
mere taohnioal objections which do nob afieot 
the merits of the case, and. more espooially, will 
discountenance the introductions of objections 
that may have oooucrod in the ourso of litiga¬ 
tion. but were not raisolattheoommenoemeut 

of the suit. THE ZEMINDAR OF RAMNAD v. 
THE Zemindar OF Yettiapooram, 7 M.L 

A 441 = 1 Sar. 701 = 1 Suther. 360 = 4 W.R. 
P.C.81. 

(31—Sui/ for possession wider Wusseoyutna- 
mah-Reff. HI of 1793, s. 13. issue of procla¬ 
mation under — Forms of pleadings in appeM 
from India—Practice — Privy Connei/.—Inthia 
suit brought by the descendants of a deceased 
Rijah for possession of his property under an 
alleged wussecyutnamah or deod of gift« the 
Court directed proclamation to issue in accord¬ 
ance with 8.13 of Reg. Ill of 1793 to all persona 

claiming any right to the property, to come 
in and prosecute the same. The lower 
Courts passod a deocoodeola ring the claimants 
right of succession any spec itying tho shares 
pursuant to tho above Regul ation. On this 
appoal, objection was raised on behaU of 
tho appellant that, in tho Court below, some 
of the questions which had boen determined 
were never put in issue, and that, in oonM- 
quenoe, the appellant was aggrieved, not by 
this omission only, bub by being deprived of the 
opportunity of producing ovidenoa matorisUy 
to support his own case. But their Lordships 
wero of opinion that this objeotiou was in both 
respects void of any solid foundation. lo 
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6. Practice as to objection— continued. 

reviewing the proceedings in India, whence the 
^peal was brought from the Courts where the 
Hindu and Mahomedan laws were the rule, 
and the forms of pleading are wholly different 
^om those in use in Courts where the law of 
England prevailed, the Judicial Committee 
would look to the essential justice of the case 
not considering whether matters of form had 
been strictly attended to. GHIRDHAREE 
bmGHv. KOOLAHUL SINGH. 6 W.R P C 

1, o 98 = 2 Ml.A. 344. [R., 

a B.H.C 249,10 C.L J. 517 = 3 Ind. Gas. 34 ] 

• subsequent to decision of suit, no 

right of appeal in consequence of—Untraversed 

ferments whether to be deemed as admitted .— 

ihe main question for decision in this case 

was, whether the decision of the Principal 

budder Ameen was, when pronounced, a correct 

decision of the issues then pending before him 

between the then parties to the suit. Held 

that no subsequent event or devolution of 

mteresc can affect the above question, and, to 

give effect to these, should justice require it, 

would be the office, not of an appeal, but of 

some supplemental proceeding. Their Lord- 

ships were of opinion that the strict rule that 

avecmeats not traversed must be taken to be 

admitted was inapplicable to the Courts in 

India, and in the present case their Lordships 

nought that it would be objectionable to 

disturb or vary decrees properly made by the 

^illah and Sadder Courts in this suit for the 

mere purpose of guarding against the possible 

error of some other tribunal in some future 

suit anundmoyee CHOWDHRAIN V. sheer 

Marsh 4S3 = 2 W.R.P.C. 19 

9M.I.A. 287 = 1 Suther. 485 = 1 Sar. 854. 

p = C.W.N. 225 = 5 C.L.J. 181; 

■K*. 18 W.R. 287 ] 

(5) Privy Council—Special leave to appeal 
on questions of great general importance-^Tech- 
nwal objections urged at a late stage-Permis^ 
sioiafj/,—The defendant in a suit applied for 
and obtained leave to appeal to the Privy 
ouncil, which leave, however, became abortive 
owing to his failure to make the deposit for 
costs m due time. He then applied to the 
rivy Council for special leave to appeal on 
6 ground that the suit was oae concerning 
properties of large value, and involving ques- 

inaponanoe to the sect to which 
e belonged. Special leave having been grant- 
f ground, the appellant: urged, at the 

earing before the Privy Council, certain preli- 
luary objections to the maintaioability of the 
^it, objections to which no reference had been 
^ade either in his application to the High 
^ourt for leave lo appeal, or to the Privy Coun- 
1 lor special leave. Held that, though it was 

means, intended to lay down, as a 
Ule, that no questions can be raised at the 
earing, which are not indicated in the peti- 
ion for special leave to appeal, yet in the 
present oases considering the importance of the 
Questions upon which the appellant obtained 
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Practice as to objection— continued. 

special leave to appeal, and the somewhat tech¬ 
nical character of the objections raised to the 
maintenance of the suit, objections which 
altogether excluded the consideration and dis¬ 
cussion of those very important questions the 
appellant ought not, at that stage, to be allow¬ 
ed to insist that, by reason of these objections 
the suit ought to be dismissed, Sheo Singh 

-5 I.A. 87 = 3 Suther. 529 = 3 Sar 807 \F 

8 A. 365 = 6 A.W.N. 1386, 129.] ^ ’ 

{^)~P6int not submitted to either Court in 
India not entertained in Privy Council.—'ihcir 
Lordships of the Judicial Committee were un¬ 
able to entertain a point urged hy the appel¬ 
lants, the same having been submitted in the 
^nduct of case to neither Courts below 
Ma Ween Di v. Ma Kin. lO Bom L R 41 - 
3S C. 232 = 12 C.W.N. 220 = 7 CLJ 112-11 
M.L.J. 3 = 5 A.L.J 63 = 35 I.A. i^l =3 M 
93 = 14 Bur.L.R. 3 = 4 L.B.R. 75, P C 

W—Point not taken before either of the 
lower Courte-Whether tU same was open be- 
fore the Privy Council.-K point, not taken 
by a parly before either of the lower Courts 
was not open to it at the time of the bearing 
of the appeal before their Lordships. Muha 
MAD NASEEM V. MAHAMAD ABBAS ALI 10 

Bom.L R. 126 = 18 M.L.J. i33 = 7 CLJ 215 
= 12 C.W.N. 355, P.C. ' 215 

(81— Concurrent decisions — Estoppel. —A 
point not raised in the plaint in the District 

Court, cannot be raised 
before the Privy Council. SUXTBHU Natr 

2S^r w Tc ®urjamoni Dei, 

= 7 Sar 247, ' ® 

(Q)-Concurrent findings of facts— Special 
circurr^tances, not raised in pleadings and in 
^wer Court.-Where there were concurrent find¬ 
ings of facts by two Courts, and it was sought to 
distinguish the case against two of the defend¬ 
ants on the ground of special circumstances 
(counected with their holding), which were 
never relied upon in the pleadings and no issue 
was directed as to them and there was no nro 

respect to 

them, the High Court was justified in refus¬ 
ing the appellant to raise the point. Nam 

3 C.W.N. 

A not taken in Court 

below.—The Privy Council will not entertain a 
purely technical objection to a party's right of 

action which has not been made in the Court 

be^w. the bank of Bengal v. Macleod! 

5 M.I.A. 1 — 7 Moo. P.C 35 = 13 Jur 945 — 
Taylor, 434 (bj = l Sar. 891. ‘ 


C. VIII—13 


(II; Bight of suit not questioned in Courts 
below Question in Privy Council.—The right 
of a party to institute a suit as heir of The 
origiual grantee, not having been disputed in 
the Courts below, cannot be questioned before 
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-d —Practice as to objection — concluded* 

the Judici+l Committee. MILLS, COLLECTOR 

OF Kairav Modee Festonjeb Khooksed- 
.JEE. 2 M.I.A. 37^3 Moo. P C. 368 = 1 Sar. 
215 

(1 .^)—Objection ar, to limitalion raised for the 
firnt time, at the hearing before tne Privy Council. 
“• Ario-jcction ^ai^cd for the first time at the 
bearing of ihe HppeaJ before the Privy Council, 
that the Government’.s right to sue was taned 
by the Regulation of Limitalion II of 1805, 
from lap?e of time, sustamed ; the proceedings 
in India before ibe Revenue Collector and 
Special Cotnraissicner under Regulaiions II of 
1819, and III of 1828, not being in the nature 
of a regular suit. M.\HA Ra.T\ Dheera.J 

Ra ja MAHAXAii chund Bahadoor v. the 
Government OF Bengal, i M.I.A. 466 = 
1 Sar. 385. 

(13) — Death of a sole appellant pending ap. 
peal to England^ Substitution of one of the 
respondtnis instead Objection lo such substuu- 
lion at hem mg of the appeal — Practice.-' 
Pending an appeal to England the sole appel¬ 
lant died, and the Sudder Court made an 
order substituting one of the respondents in bis 
stead as appellant. Semble: —It is not competent 
to the other respondents to object to such order 
at the bearing of the appeal, the proper cf urse 
being to move the Sudder Court to diseharge 
such order. BaHU KASf PehSAD NaRAIN v, 

Mussumat Kawalbasi Kooer. 5 M.I.A. 146 
= 1 Sar. 412 = 1 Suther. 223. 

(14) — Objections to report of Commissioner for 
■examinalionof accourits.—In this case,iho Court 
of First Instance appointed a commissoiner 
for examining, and reporting upon, certain 
accounts. This officer made a report and also a 
supplemental report. No objection was taken 
thereto either in the first Court or in the grounds 
of appeal before the appellate Courts in India. 
The appellant, for the first time, toe k certain 
objections »o the report of the Commissiouer 
before the Privy Council. Held, such obj.xtiuns 
as wore not taken in the Courts in India not 
entertainable. SETHS GuGMULL. JETHMULL 
and THANMULL V. JIUSSUMAT CH\HEE 
Kowar, 2 I.A 34 = 3 Sar. 419. 

(15) —S. .561, Ciu, Pro. Code, 1882—Faria- 
iion of decree, asked by rtspendeut, requiring 
cross appeal— Practice. — A le-pondeiu cannot 
ask for a decree to be varied in his favour ex¬ 
cept by means of a cross appeal. VVhtn bo 
has not filed a cross appeal, the rule prevails 
that he can only be heard to support the 
decree, s. 601, Civ. Pro, Code, not applying 
hero A CASPERSZ v KiSHOltl liAL i<ov 

< HOWDHRI 23 C. 922. P c. = l C.W.N. 12=7 
Sar. 31. [R., 27 M. 513, 2 C L.J. 288 ] 

— 7.—Questions of Fact. 

{\)—River sal of decrees by I^rixy Council- 
Practice.— i.s not ihe practice of the Judicial 
Cominitteo to disluib the finding of Ihe Courts 
below upon mere iatuos of fact, unless it is 
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-7.—Questions of Fact— continued. 

clearly satisfied that there has been some mis¬ 
carriage, either in the reception or in the 
appreciation of evidence. In cases tbat tutu 
upon the credibility of tbe testimony given, it 
is disposed to defer to the judgment of those 
who, with tbe advantage of local experience, 
have had the means of seeing witnesses under 
examination, and of inspecting the original 
documeiits. RICHARDSON v. THE GOVERN¬ 
MENT, 1 W.R.P.C. 47 = 1 Suther. 513. 

^2 )—Practice — Consideration of case as a 
vjhole by Privy Council. — Considering the 
advantages the Judges in India generally poss¬ 
ess of forming a correct opinion of the pro¬ 
babilities of a trausactioD, and in some cases 
of the credit duo to the witnesses, the fact that 
tho Courts in India have decided agamst the 
validity of an instrument question of fact 
onlyi affords a strong presumption in favour of 
the correoiiicss of their decision, but does not 
and ought not to relievo tbe Privy Council, the 
Court of last re.^ort, from the du’y of cxamining 
the whole evidence and forming for itself an 
opinion upoo the whole case. MODHOO SOO- 

DUN Sandial v Scroop chunder Sircar 
Chowdhry, 7W.R. P.c. 73=4 MI.A. 431 = 1 
Suther 216 = 1 Sar 378. [F., 10 M. 429.] 

(3 & i) — Oredibili'y of ivitnesses-Disturbance 
of judgment-'Cvnclnsion from evidence — Semble: 
The Judicial Committee will not disturb a judg¬ 
ment of a Court in India up.>n a question of 
the credibility of witnesses, unless it is mani¬ 
festly clear, Irom the probabilities attached to 
certain circumstances in ibo cise, that tbe 
Court below was wrong in the conclusion drawn 
from such evidence. MuSADEE MaHOMED 

CAZU^^ Shkra/ee V. Meerza allu 
Mahomed Shoostku. 6 H I. A. 27 = 8 Moo. 
P.C. 110 = 1 Sar. 489. 

i^i-Dispute.d facts-Appeal to Privy C:>uncil 
-Procedure of Privy Council.—It is the prac¬ 
tice of the Judicial Commiitce, in a case of 
disputed facts, when the Courts in India ap¬ 
pear to have dihgontly irtvestigaiod tbe evi- 
denco* niid no palpable inistHke is appHreol in 
the appr< elation by the Court below of such 
evidence, lo allirrn the <lccreo appealed from 
with coats. ChUNDER.MONEE DEBI.V CHOW- 
dhoorayn V.MUNMOIIEENEE Debia, 8 M.I. 
A. 477=1 Sar. 809, 

[Gi—Ptaclice— Kvidence improperly admitted 
— Appeal. Whore evidt nco wbioh ought not lo 
have been admuted has boon improp.^rly ad¬ 
mitted, it IS theriniyof the Judicial Conimittce 
who areJudgesof the fact in such a case tocoi.si- 
dcr wbotbci .ihrowing asine such ovidenca, there 

snll rem lins sufficient evidence to support tho 

decrees, iho improper reception of evidence is 

always to bedeprocu^'d, ifonly from its ten- 

(lenev to pr<.v< ke an >*pncal. MOHUUSINOH V. 
UHUUIHA.6B.L R 495. P C. = 15 W R P C. 8 
= 6 M J. 193 -2 Sar. 379. 

jindinqs ns to fads—Grounds 

of decision dijjerenl—Practice of Privy CoMrtcih 
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-7.-Questiona of Vact-continued. 

—Tho rule that the Judicial Committee will 
both Zc " r 

both the Courts below are agreed, unless such 
finding can be shown to be dearly erroneous. 

IS none the less appli able, because the Cnurrs 
may not have taken precisely the same view of 
he weight to be attached to each particular 
Item of evidence, and in this way may not 
have been quite agreed on the grounds of their 
deewou. The rule is applicable to a case where 
one Court bas relied on the oral testimocv and 

<3ooumentary evidence. 

K4m anugr.4 Narain Singh v. Chowdhry 

SAfai 30 c. 303. P C =30 I.A 41 

-7C W.N. 223 = 5 Bora. L R. 6 = 8 Sar. 409 . 

by the 

mt Coiirt—Noi submitted to appeal Court — 
I{ais‘>d before the Privy Council.—Whpre on 
appeal to the Privy Council the argument 
offerpd was on a question of fact, which was 
decided in the first Court and was not subo.it. 

p Appeal Court helow. 

tield th-At ib was out of their Lordships’ power 
entertain the ground of appeal, Dhanak- 

Pershad. 9 Bom. L R. 
C 11 = 34 C. 709 = 

17 M L.J. 353 = 34 I.A. 164, P.C. 

® Question of 

J . iheic Lordships declined to reverse a 

Hi^h Court upon a question of 
fact in which the High Court had the doru- 
mentsandhad the evidence of the witnesses 

opportunity of witness- 
ipg the demeanour of the witnesses on both 

nto* JUGOJEEBUN LALL DHUBAL 

chunder Bondopadhya. 

li oaa ^08 = 3 Sar. 559 = 2 

i.A. 283 = 3 Suther. 213 . 

to ^rivy Council-Qurstions of 
jact—General rule-Finding by Oxvil Court— 

^ ^roretation of — Decree based on dndinq — 

^ourt — Appeal- —Tn an appeal 
to the Privy Council, the appellant cannot 
generally succeed upon a pure question of fact 
^ CQ had been found against him by the 
jj-ourts below, a finding by a Civil Court must 
« Q altogether, A decree cannot be passed, 
ceased on one part thereof, if it would be incon- 
With another part of the same finding 
proved that this latter part is 
Whope a pirty to a suit waiv-^s the 
Go ’'^^ffioding in his favour by the first 
tho^*'^* • competent to get a decree based 

be ’D ♦'tppeal, although he cou'd have the 

future proc'>eding. KOER 

Awt^n^ Narain Roy v. Robert Watson 
and Co., 23 W R. 451. 

~~ ^‘Oncurrent iindings—Evi- 
•W'lDue Oo74rfs.^Tlie native Courts in 
aeen^r teceiving evidence, di not proceed 
in P strict technical rules adopted 

According to the practice there, a 
thfto'^* ^ public do-^umenb, authenticated by 
'gnature of the proper Officer, is received as 


L-omt 


7. Questiftns of 

primn facie evidence, subject to tol^ipqui,y 
]f It.s disputed. ID IS not the practice of the 
Judicial Committee to advise the reversal ut a 

efiect of the evidence or the credit due tr> 
witnesses, as the Ju.lges in India have better 
means of determining questions of fart than 

DAvlmiA ^''Kagunty Luchme- 

pA\AMMA V. VEXGAMA NAIDU 1 W R P P 

30 = 9 M.I.A. 66 = 1 Suther. 480 = 1 8^ 828' 

(12)— Cfam to inheiitance in defendant’’: 

T/, ' / Q^^^i'-onin issue— Decision by loth loiuer 
Courf^f/mf gift deed even if executed was inove- 

in a 1 if contested.—Viheic 

of the dl? d° in the posse.csion 

last^owlirsT^’ "‘'a to the 

last owner, sec up. independently of ether tiMp 

a deed of gift from the Utter in Ms favour “ d 

It was decided in both the lower Courts that 
the deed, even if it had heen executed was if 

Ec'r®' ‘be Privy 

Council, nn the ground that the question of tVe 

o“ r undisposed 

Of. held that an issue having been fixed as to 

the and the pUint also showing that 

-Si.” *■ - K 

US)—Appeal-Failure to liroduce evidence at 
W.„9.-Where the decision went against a 

party owing to his nou-produotinn oil doou 
meot to prove a material fact, though he had 
sufficient warning of it, the fact that it oouM 

have been proved by a reference to records in 
another proceeding would be no ground for 
reversing the decision, especially whfn that was 

Cour^ tnlTtt' Sh\Tha?a?:‘'"‘^ 

Dorga CHURN Mirdua, 9 C. 260 = 12 C.L.R^' 

(U)—Privy Council appeal—High Court's 
decree confirmed — BxectUion — Mis-lranslntinn 
-In this ca=e^ the Privy CouncU ^ 0 ^ 8 ^Ta 
decree of the High Court, but left the question 
whether the respondents were entitlert tf n 
full amount claimed in the plaint o uM for h^ 
determination of that Court. The ia-t^r Court 
allowed execution to issue for the whole 
amount, as the doubt entertained bv the Privy 
Council was owing to the word ' ‘ S/i.rL/ar” 

in the p aint being mistranslated as‘‘sont>’ 

instead of ut^rino brorhers ” Tn. fho 

ter of Meer Mazupfer Hossein Chow 
DHRY^. AMEEROON.NISSA /^ITOON. Tt 


{15) Privy Council—Interference luith find- 
585-.Jurisdiction to hear second appeal, on 



199 


THE ALL INDIA DIGEST. 


200 


Privy Council, Practice ©/—continued, 

-7 —Questions of Fact—continued. 

u'hat vin.tters—Second appeal to Judicial Com- 
-Appeal to Pnvy Council — Inter/er- 
en''e with findings of facts. —The Privy Council 
will not, unless under very exceptional circum¬ 
stances. disturb a finding of fact in which the 
Courts below have concurred. Under ss. 584, 
535, no second appeal shall lie except on the 
ground of the decision being contrary to some 
specified law or ussge having the force of law, 
or the decision having failed to determine 
seme material issue of law or usage having the 
force of law, or for substantial defect in pro¬ 
cedure. The Privy Council, sitting on appeal 
from the order of the Judicial Commissioner, 
can only do what the Judicial Commissioner 
himself in seeoni appeal could have done; 
and no special leave to appeal from the decree 
of the Commissioner (the firsr. appellate Courtl 
having been applied for, the Privy Council will 
be bound by bis findings of facts. LUCHMAN 
Singh v. puna, 16 C. 753=16 I.A. 123 P.C. 
= S Sar. 370. 

{IfS)— Evidence^ Unwillingness to interfere 
with conclusions of Courts below on questions of 
fact^Plunder during mutiny. —A sued 126 
persons for plundering his bouse during the 
mutiny and robbing him of treasure laid at 
Rupees 92,450. Principal Sadder Ameen, 
who tried the suit, awarded Rupees 21,498 
against 1-1 of the de/endants. Sudder Court, 
in appeal, reversed this decree, even as regards 
those who had not appealed. Held that, on 
the subject of evidence, Courts below have 
advantages which do not belong to the Tribu¬ 
nal of the Privy Council, and that their Lord- 
ships will not interfere with conclusions of 
fact, except when clearly satisfied that there 
has been error or mistake in arriving at suoh 
conclusions. In the present case tbo Princi¬ 
pal Sudder Ameen, who tried the cause, appear¬ 
ed to have proceeded throughout very cautiously 
in considering the evidence, while tbo Court 
of Appeal overlooked tbo faot that the main 
evidence had received important corroboration. 
The decree of the Sudder Court, therefore, rever¬ 
sed, and that of the Principal Sudder Ameon res¬ 
tored and affirmed. RambuKSH SINOH v. 
JUGUT Narain Singh, 5 M.J. 232. 

(17)— Principal and surety—Novation of 
bond—Evidence. —A treasurer of a Collectorato 
was fjund, on going into his accounts, to have 
been a party with another in embezzling 
Government moneys in the Colleotorate. His 
defalcations ran over several years. A surety- 
bond had been given on behalf of the treasurer, 
and the bond was renewed three times by the 
same surety during the period the treasurer 
was in office, but rhe surety never asked for 
the old bonds to be delivered up when they wore 
renewed. In an action by Government against 
the surety to recover the amount embezzled, 
held that the renewal of the bonds did not dis¬ 
charge the surety from his liability under tbo 
first bond, as the renewed bonds wore not in 
substitution of the first bond. The ex parte 


Privy Council, Practice of — continued. 

-7.—Questions of Fact— concluded. 

deposition of a witness who might have been 
called and cro^s-exammed at the trial ought 
not to have any weight given to it. The lower 
Courts having admitted inadmissible evidence, 
the Judicial Committee examined the whole 
evidence and, on being satisfied that there was 
sufficient evidence ti support the decision of 
those Courts independent of such inadmissible 
evidence, dismissed the appeal. LALA BANSHI- 

dhar V. THE Government of Bengal. 9 

BLR 364. P.C. = 16 W.R.P C. 11 = 14 M.I A. 

86^2 Suther. 448 = 2 Sar. 689. 

See Evidence—Miscellaneous, 15 W. 
R, 20, P.C. = 6 B.L.R. 677 = 13 M.I.A. 607. 

Findings of Lower Courts on questions of 
fact—See PRACTICE AND PROCEDURE, 9 M. 
I.A. 456. 

-8- —Rehearing. 

(1) — Privy Councilordet, groioids for re-open- 
ing .—The finality of a judgment of the Privy 
Council particularly after its confirmation by an 
order in Council, oaonot be generally questioned; 
such an order will not be allowed to be re-open¬ 
ed or varied, unless it is shown that, by some 
accident, without any blame and without any 
default on the part of tho party himself, he 
has not been besrd end an order has been inad¬ 
vertently made as il Iih had been hoard. PertaB 
Narayan Singh v suuhao Kooer, 4 C. 184, 
P.C. = 5 I.A. 171 = 1 C.L.R. 11 = 3 Sar. 840. 

(2) —Re-/icari)ip —Condifions.—There may bo 

exceptional ciroumsianccs which will warrant 
the Judicial Commii-ice in allowing, even after 
an order of Her Maj'*sty in Counoil has issued 
upon their report, a re hearing at tho instance 
of one of the parties. Tho indulgonco extended 
in such cases is mainly owing to the natural 
desire prevailing to prevent irremediable in¬ 
justice being done by a Court of the last resort, 
where, by some accident, without any blame, 
tho party has not been heard, and an order has 
been inadvertently made as if tbo par'y had 
been hoard. Ai*PA RAO. In re, 10 M. 73, P.C. 
= 13 I.A. 155 = 4 Sar. 755. [R., 14 M. 439, 

P.C] 

(3) —Rf//ea» of case decided by the Privy 

Council—Fresiirvideyice 'Practice. — A judgment 
of the Privy Council, reported to and confirmed 
by Her Majesty in Council, cannot bo ro-oponed 
merely because now evidence was forthcom¬ 
ing. Srimantu Ra.ia Varlaqaddu Durga 

V. SRIMANTU MALLIKAUJUNA, 14 M. 439, P. 

c. = 17 I.A. 134 (10 M. 73, R.) 

{i)—Rehearing of appeal -Privy Council.— 
The rc-hoaring of an appeal heard ex pnrfe, on 
which an order in Council had been made, refus¬ 
ed, the default ni not appearing and contesting 
tho appeal being occ isionod by tho agents of 
the respondent who sought to have the appeal 
ro-hoard. N.Ti. — A re hearing will not be 
allowed except under very special circumstances. 

Rani Swarnamayi v. Shashi MukhiBar- 
MANi ex parfe,[K rishna Nath Roy, 2 B.L.R. 
P.C., 60. 
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Privy CouacU, Practice of-continued. 

-8.—Rehearing—con^inwed. 

(5)—Suit in ejectment-- Onus— Possession— 
Dispossesston — Remand—Settlement of issues 
and trial-Irregularities.—Decrees were made 

in the year 1816. in suits respecting disputed 
boundaries of certain mouzabs in two zemin- 
daries, and the boundary line determined. Tn 
184 d. a smt was brought by the representatives 
of oue of the parties in the above suits to re- 
oover land alleged to be part of one of those 
mouzabs, which land, it was admitted by the 
plaintiff the defeadants had been in possession 
of since the year 1831. It was pleaded in defen¬ 
ce, lirsc, that the land claimed was within the 
boundary declared by the decrees of 1816 to 
belong to the defendants ; and. secondly, that 
the plaintiff, or those under wh m be claimed 
had been out of possession for upwards of twelve 
years, and that the cause of action was, conse¬ 
quently, barred by Ben. Reg. HI of 1793, s. 16. 
in each circumstances, it was held that the 
issue as to possession was th^ first point to be 
considered and that such issue was wholly 
independenc of the question of boundary. Held 
toher, that as the plaintiff sought to disturb 
the possession of the defendants admitted by 
turn to have existed for eleven years, but which 
he defendants alleged was a much longer pe- 
rio l, the onusprobandi was upon the plaintiff 
lemove the bar to the action imposed by 

Drnrt’f 8. 16, by satisfactory 

proof that the cause of action accrued to him 

a isposseasion twelve years before the com- 
ffienoement of the suit, and that he, or some 
person through whom he claimed, was in pos¬ 
session during that period ; and that no proof 

in °favour, such as would be 
involved m the boundary question, could relieve 

aJ(^ onws, or shift the onus on the 

compelling them to prove ihe 
time and m inner of possession. Although the 

of witnesses for the defendants as to 
°° better character than thuse 
VAf plaintiff as to dispossession, 

anH * plaintiff to make out his case, 

as the probabilities were against disposses- 

^be Judicial Committee, 
affirming the judgment of the Sudder Dawanny 

plaintiff had failed to prove 
whl K dispossession of the defendants, 

Q tir necessary to maintain the suit. 

2 W.R. 65, 2 W.R 75. 7 W.R. 212, 14 W-R. 
W6, 16 W.R 43,9 0.744, P.B. = 12 C.L.R. 

7 P *oo;’ ^ C.L.R. 390, 9 M. 175, 

111 126, 6B. 508, 9 OWN. 

910 ^i^ = 12C.W,N, 272 = 3 M.L.T. 

A rJ ^ 725 = 8 C.L.R. 90.] 

hfin having been ordered for the proper 

down, and foe the trial of the 
thAi ® c illing upon the parties for 

to appellant having declined 

sefH . 1 ^°^ further evidence ou the issues 
th p ’ having called for the judgment of 
upon the evideoca already given : — 
lar manner of trial were irregu- 

tVio’ • appellant to complain of 

The suspicion that a party, 

® has failed to prove his case, may prove 


Privy CouacU, Practice o/-continued. 

-8.—Rehearing—coneZMded. 

more successful on the second and fuller in¬ 
vestigation, is no sufficient ground for directing 

a imw trial. Maharajah Koonwar Singh 

1 W.R P.C. 51 = 8 M. 

l.A. 199 = 1 Suther. 420 = 1 Sar. 744. 

(8)—Respondent in appeal to Privy Council, 
whether entitled to notice of transmission of 
recorasfrom BighCourt.-m formal notice of 
the transmission of the records to the Privy 
Council IS required, by the rules of the High 
Court, to be given to the respondent in the 
api^al to the Privy Council. The mere fact 
that no express notice of such transmission 
was given to the respondent and that the hear¬ 
ing before the Judicial Committee therefore 
went on ea; parte, is no sufficient ground for the 
granting of a re-hearing thereof. LALTA Pra- 

aziz-ud-din, 19 A. 209=24 

l.A, 49, P.C. = 7 Sar. 123- 

-9.—Remand of case to India. 

(1)—Suppression of documents—P, ivy Coun¬ 
cil s opimononmerits—Remand,—The Judicial 

Committee will not act as a Court of original 
jun^iction. Therefore, where the Judge of 
the Court below improperly suppressed docu¬ 
ments, which were not discovered until after 
the transmission of the appeal to Her Majesty 
iQ Council, their Lordships refused to give an 
opinion on the merits, and remitted the case 
to theSu^erDewanny Court for consideration. 
JuvEER Bhaee v. Vuruj Bhaee, 3 M.I.A. 
324 — 1 Sar. 286. 

{2)—Practice—Appeal to Privy Council {upon 
the mertts)-Decree of High Court (guestims as 

to form, oi ).—Parties appealing to the Privy 
Council upon the merits ought not to take the 
general decree which the High Court may have 
given, without asking the High Court to con¬ 
descend upon the details of it, if they mean to 
object that the general judgment is not suffici¬ 
ent to found the proper execution. A suit for 
possession and redemption of certain mortgaged 
property, in which a third party intervened 
upon a claim that the mortgagor the plaintiff 
had sold and conveyed to him one-half of the 
mokuran property in dispute, was dismissed 
On appeal by the plaintiff, in which the inter- 
venor did not appear, the lower appellate 
Court merely reversed the decree of the first 
Court, and the High Court affirmed the decree 
of the lower appellate Court. The Privy 
Council affirmed the judgment of the High 
Court, but remanded the cause to the High 
Court to amend their decree in eonformity 
with their judgment, by declaring affirmatively 
what the plaintiff was entitled to recover 
though it observed that the question ought to 
have been raised in the High Court. LALA 
Sham soondub Lal v. Sooraj lal, 26 W 
R. 48. 

-10.—Restoration of Appeal. 


(D—Leave te restore appeal-Consolidation 

of appeals. Leave given to restore an appea 

dismissed for want of prosecution, the Cour 

* - . ^ • . ... 
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-10.—Restoration of Appeal—contiuuef?. 

below having consolidated it with another ap- 
peal in tho same cause.which was stilt pending. 
SlJRROOl'CHUNDFR SiRCAK CHOWDRY V. 

Ramki:tton Mullick. 1 M I. A.358 = 1 Moo. 
P.C. 404 = 1 Sar. 128. 

v2) —Transcript received late—DismUsal of 
d} peal—Restoration. given to restore 

an appeal dismissed for want of proseciiiiou, 
the appellant’s agent, though instructed to pre 
vent the dismissal of the appeal, not having 
received the transcript until after the expira¬ 
tion of a ytarand a day from the time of the 
allowance of the appeal, and the respondent 
having, iu consequence thereof, obtained an 
order of dismissal. SRKKMUTTY BlSSNOSOON- 
DERV DAHFiE v. RaIAH RURRODACAUNT 

Hoy. 2 M I.A. 127 = 3 Moo. P.C. ll = Morioa 
372 = 1 Sar. 160. 

(d )—lonorance of appellant of introduction of 
ntv) rules. —Appeal rcsstored, after being dis¬ 
missed for want of effectual prosecution, with¬ 
in the time limited by the tilth rule of the 
Order in Council of the' 13(h of June, 1853; 
tho new rules having been only recently adopt¬ 
ed by the Sudder Court at Calcutta, and the 
appellant, iu ignorance of their existence, 
being engaged in taking steps to prosecute the 
appeal within the time and according to tho 
practice previously existing. GUDADHUU 
PURSHAD TEWARREE V. MUSSUMAT SOON- 

der Koomauee. 6 M l.A. 201 = 1 Sar. 530. 

(4) —Some question at issue between same 
parties—Appeal under St. 8 and U, K:c(., c. 30, 
s. 2 Non-prosecution—Restoration of appeal. 

In circumstances showing conflicting and 
oppo.site deci.^ions by the Sudder Court upon 
the same question at issue, between the same 
parties, an appeal treated under the Statute, 
Htb atid Dtb Viot., c. 30, s 2, as abandoned 
for n'’n*prosocutiori, was resiorcd upon terms 
of pacing costs and undertaking to lodge cases 
forthwith, and to lodge security or a bond in 
EogUnd to the amount of i'500. Whore an 
appeal has been treated as abandoned by Sta¬ 
tute, 8 th and ‘Jth Viet., c. 30. s. 2. their Lord¬ 
ships have no power to grant leave to institute 
a new appeal; only a di-cretion to allow tho 
original appeal to bo restored. RaNKE HUU- 
U0800NDUEE DEHIAII v. KAJ.MI PRAN 

XiSHEN SINGH, 6 M I.A. 491 = 11 Moo. PC 
152. 

^b)-Dismissal of appeal—Want of effectual 
prosecution-Restoration of appeal- Recogniz¬ 
ances to prosecute appeal. — Appeal from the 
Sudder Coiirr in India, which stood dismissed 

under Rule V of the Order in Council of the 

13th JzDie, 1800 , for want of effectual prose¬ 
cution, restored, as the appellant was in ignor¬ 
ance nf the existence of tho now rules, tho 
Sudder Court having served the appellant (after 
intcrpo.-itiou of tlie appeal) with notice that 
two years were allowed after tho arrival of the 
transcript in England, for prosecuting tho 
appeal. Where Government securities for the 
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-10. —Restoration of Appeal - 

due prosecution of the appeal and costs were 
deposited in the Registry of the Sudder Court, 
the Judicul Committee, in restoring the appeal, 
dispensed with the usual recognizances in 
England. SETO LUCHMEECHUND v. SETO 
ZORAWUR Mull, 6 M.I.A. 201 = 1 Sar. 531, 

(6,— Pnvp Council — Dismissal of appeal o« 
failure to prosrcute — Application for restoration 
—Deposit of fresh security in England, —This 
was a petition for restoration ol an appeal dis¬ 
missed for want of prosecuuo.i. Their Lord¬ 
ships observed that the circumstances were 
such that, if the petiiiouor’s personal interest 
had bceij aloue concern«*d iu the matter, his 
application would be wholly unsuccessful, yet, 
taking into con^ideranou the circumstance that 
there were inlaiiis concerned whoso interests 
were coofided to him, and the manner in which 
buch interests uf the miuors were involved, 
they would accede to tho application on coudi- 
lion that tho applicant must find fresh security 
to he deposited in England and that he must 
undertake to get tho appeal set down for a 
bearing within tho time fixed in the order 
restoriug the appral. RaNEE BiRJORUTTY 

V Pertauh Singh. 3 W. R. p. c. 36=8 
M I A. 160=13 Moo.P.C. 465 = 1 Suther. 403 
= 1 Sar. 740. 

(7) —Dismissal of appeal for delauli of vrose- 
culion owing to vakeel's illness — Act XVI of 
1845 —Act XVI of 1845 amending Act XXIX 
of 1841, enacts, that it is competent 10 the 
Sudder Court iu the case of iljo dismissal of an 
Mppeal for want of provocotion, upon ibe appli¬ 
cation of tho appellant within three months 
after tho appeal has been dismissed, to re¬ 
admit the appeal, if tho appellant satisfies the 
Court that the dismissal was "occasioned by 
the default of his Vakeel or by ur^avoidabla 
accident ” An appeal was made to the Sudder 
Court at Calcutta, but in consequence of the 
absence from illness of tho appellant's Mookh- 
tar, tho written reasons of appeal were not 
lodged within six weeks, tho time prescribed by 
Act XV of 1863, B. G, and tho appeal was dis¬ 
missed. Upon application for re-admission of 
the appeal, ihe evideuco showed that there had 
been no wilful delay, and that the appellant 
was in ignorance of tho fact of the ro.iscus of 
appeal nob having been filed. Held, revering; 
the decree ol tho Sudder Court, that such 
circumstances constituted a case of " unavoid¬ 
able accidenr," within tho meaning of the Act 
XVI of 1845. and the appeal ordered to bo re¬ 
admitted on tho file of ponding causes. 
ANUNDMOYEE DoSSEE V. POOUNOO OHUN- 
OER ROY. 9 M I.A. 26=1 Sar. 820. 

(8) — Appeal to Privy Council—Dismissal for 
want of prosecntion—Terms us to security and 
costs before restoration. —On an appeal having 
been presented to tho Privy Council the records 
wore sent up to tho Registrar of the Judicial 
Committee. No further stops were taken by 
tho appellant, and tho appeal was dismissed 
under r. 5 of tho orders m Council. On the 
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10 .—Restoration of Appasil -concluded. 


delay and omission by appellant being satis¬ 
factorily explained, their Loriships directed the 
appeal to be restored upon condition (li that 
moneyas security for costs he deposited in the 
registry of the Privy Council and r2i that the 
respondents be paid ail cos's hitherto incurred 

by them. Rabiabai v. Mahomed Is.mail, 

21 B. 723, P. a = 24 I. A. 128 = 7 Sar. 217. 


Appeal—-R-vivol of abated appeal-Sub 
Uxtation of new appellant,— o^ving t 
th:j death of the aopellaiit before the hearing 
the appeal abated, but was revived no theappli 
cation of another person, whose name was suh 
stituted for that of the deceaseo appellant-, h-ld 
that the substituted appellant could not b 

allowed to use the position so obtained, f t thi 

purpose of advauciug his own pnrs >nal c.laim 

Umrao Begum v Irshab Husain. 21 c 
997 PX. = 21 I. A. 163 = 6 Sar. 469. 


11—Special leave to appeal and to 
defend appeal. 

(I) — Application for leave to appeal to Privy 
Council, conditions necessary. —By the order in 
Council of April 1838, ihe 'Sudder Court has 
been empowered to grant leave for appealing to 
the Privy Council only in cases where th*^ peti¬ 
tion for the purpose has been presented within 
the prescribed period and the mat'er in dispute 
in such appeal amounis lo the sum of at least 
Rs. 10,003. Where, in such a cave, the appeal 
18 from the whole decree covering an amount 
o' over Rs. 10 000 including intere-Jt up to the 
oate of the decree, i e., the sum rccover-ible at 
tbedateof the judgment excied.s Rs. 10.000. 
the case clearly falls within the terras of the 
said order in Council. But, in cases in which 
the specified amount of Rs, 10.000 can only be 
reached by the addition of interest subsequent 
to the decree, their Lordships intimated that 
the grant of leave to appeal was a matter resting 
in their discretion. MaHARAJa SUTEESCHUN- 
DER Roy V. GANESH CHUNDBR, 3 W.R.P.C. 
14 = 8 M.I.A. 164 = 13 Moo. P C. 469=1 
Suther. 399= 1 Sap. 741. 8 M.I.A. 


^^^"Privy Gouncilt leave to appeal to--Ciu.Pro, 
Code, 1882. s. 596. cl. 4 (= s.ll0, present Code) — 
^ncurrent findings of fact—No question of law. 

To allow leave to appeal to the Privy Council 
on the ground that “ there seems to be a point 
of law” is not a compliance with s. 596 (4), 
Jji^. Pro, Code, which requires that there“must 
be some substantial question of law.” KARUP- 
panan Servai V. Srinivas Chetti. 6 C. W. 
N. 241=29 I. A. 38 = 25 M 215. P C. = 4 Bora. 
L R. 248 = 8 Sar. 250. 

(3) Criminal cases—Leave to appeal in cri- 
'tnxnal cases—Grave and substantial injustice 
to oe shown — Crim. Pro. Code {Act V 
Of 3898), ss. 233, 234. 235, 236, 237 and 239— 
^tnder of charges. —Before granting leave to 
appeal, in criminal cases, to the Judicial Com- 
JtBttee of the Privy Council, the High Court 
niust be satisfied that by a disregard of the 


Privy Council Practice of-continued 

-—Special leave to appeal and to 

defend appeal - continued. 

firms of legal process, or by some violation of 
the principles of natural justice, nr othrrwi<.a, 
substantial and grave injustice has been done. 
Li re Bal Gangadhar Tilak, 10 Bom L R. 
973 = 33 B. 221. 

f41 —Salvage cause - Dismissal of the case 
of the salvors—Leave to appeal trom the princi¬ 
pal sente7ice — No objection lo comvelency of 
appeal taken in India - In a salvage case, the 
Suoreme Court, by its sentence pronounced in 
March, 1^49. dismi-s^ed the claim of fhe salvors. 
In the month of April following, the Promo- 
vents move! for a rule 'nisi to show cause why 
thf> defendants should rot pay their costs'. 
This rule ihe Court refuspd. In August, in 
the same year, the Promovents applied for, and 
the Supreme Court granted, leave to appeal to 
England from the principal sentence of March 
1849. No objection was taken to the compe¬ 
tency of the appeal in Bombay by the respon¬ 
dents, nor wasanv protest against the right of 
appeal entered in England, but the respondents 
at the hearing objected to the reception of the 
same, contending that the appeal was prevented 
by the proceedings had in the month of April. 
Peli. that such objection was fatal, that the 
application for costs, after the decision in the 
cause, had the effect of absolutely perempting 
the appeal, so as lo entirely take away from 
the Supreme Court the power of granting leave 
to appeal, as nothing could, after the proceed¬ 
ings in April, he done to restore the appeal 
from the principal sentence. Costs of appeal, 
under the circumstances, refused. Loughnan 

v. Haji JoosubBhulladina, 5 M.I.A. 13T 

==7 Moo. P.c. 373 = 1 Sar. 4I0. 

{b)—Vahiation of appeal to Privy Council— 
Bengal Stamp Regulation X of 1829, necessity 
of compliance with the terms of.— Fresh evidence, 
on question of value, if admissible. -In this case 
the leave to appeal originally granted provided 
that such leave should be null and of no effect 
unless satisfactory evidence should be supplied 
hy the appellants to the Registrar of the Sudder 
Courr, that the real or market value of the land 
in dispute exceeded the sum of Rs. 10,000. 
This order having been obtained ex parte'and 
appearing to have been obtained upon an in¬ 
accurate statement of t he facts, was rtisebarged. 
The present application was put in to discharge 
the said order of discharge and lo restore the 
appeal. Held, there was no fraud practised 
upon the Court in obtaining the order granting 
leave to appeal and the condition on which that 
order was granted had been fulfilled. There 
was therefore, prima facie no ground for refus“ 
ing to restore the appeal. It was contended for 
the respondents that the value of the land in 
dispute was untruly stated in the plaint in 
fraud of the Revenue Laws of India, and that 
leave to appeal ought not therefore to be grant¬ 
ed. But it was held that it was a mistake on 
the part of the Court, no less than that of the 
appellants, to have allowed the cause to proceed 
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upon ,'Uch a representation of tbe value as was 
coutaioed in the supplementary plaint, and 
thetr Lordships suggested that Bengal Regula¬ 
tion X of 1829 upon the subject of value should 
be caretully attended to. Permission was asked 
bv the rpRpondent to go into evidence on the 
(juesoioij of value, but their Lordships were not 
disposed to deviate in this respect from their 
original order, which was carefully and design¬ 
edly confined to evidence to be adduced by the 
appellants, with a view to prevent the introduc¬ 
tion. for the purpose of a merely fiscal Regula¬ 
tion, of a contested issue on tbe question of 
value, a result, which io theirLordships’ judg. 
ment, ought, in all cases, rs far as justice will 
permit, to be avoided. MOHUN Lad Sookul 
V. dehee Doss Dutt, 2 W.R.p. c. 9 = 8 M 
I. A 492 = 1 Suthcr. 458 = 1 Sap. 811. 


(6) Subject matter under appealable vnhie — 
I^aveio appeal refused—Prior application io 
High Court. — The Judicial Committee will not 
entertain an application for special leave to 
appeal to Her Majesty in Council from a 
decree of tbe High Court, where the subject- 
matter in suit is under the appealable value 
p^rescribed by the 39th and 40th section of the 

Bombay Charter of 1862, unless the petition¬ 
er has applied to the High Court for such 
leave, and has been refused. Gungovva 

Malupa v. Erawa Rome Jogapa 
13 M.I A. 433 = 2 Sar. S83. 

{!)—Privy Council, appeal to^Case below 
(^pealable value in original Court--S 696 

-P''®. Code, 

1908), construction of Special leave to appeal 

oubstaniial question of law — Practice—Appli¬ 
cation for special leave to appeal to be first made 

° 600, Ci«. Pro. Code. 1882, 

(UXIV, r 3, Cw. Pro. Code, IdOBi—Interests 
subsequent to decree—Value of subject matter.— 
Where the value of the subject matter of tho 

is below 

Ks. 10 000 the appealable value, tbo conditious 

fmn‘a"'’ *7 I’ Code, are not 

fulfilled and tho High Court cannot grant tho 

certificate of Jeavo. Tho word‘and’ in the first 

part of 8. 596, Civ Pro. Code, moans and’ and 

The practice of 

the Judicial Committee is not to give special 

leave to appeal in cases which are not otbor- 

ro is some substan- 
Malquestionof lawof general interest involved. 
Where a party ,n an Indian case comes for 
special leave to appeal, the case being under 
appealable value, and, therefore, not to appeal 

apply to the High Court for leave to appeal, 
on tho pound that it is otherwise a fit ono for 

^"unoil, but this rule 
will not bend the Judicial Committee, altUough 

that course has not been taken. As a rule 

however, t^bat purse ought to bo followed; 

[R. hi C.W.N. 1127.) Sembfe:-Interest 

falling due subsequent to the date of the docroo 
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in the original Court cannot be taken into con¬ 
sideration in determining the value of the sub¬ 
ject matter of the suit in the Court of first 
instance within the meaning of s. 596, Civ. 
Pro. Code. MOTI CHAND v. GANGA PEBSHAD 
Singh, 6 C.W.N. 362, P C =29 I.A. 40 = 24 
A. 174 = 4 Bom. L.R. 139 = 8 Sar. 247. 

(8) —Leave to appeal granted ex parte—Appeal 
allowed on allegation unfounded in fact—Appeal 
dismissed.—\l leave to appeal be obtained ex 
parte, the respondent may, as a matter of 
course, present a counter-petition to dismiss. 
Where an appeal had been granted ex parte 
upon an allegation unfounded in fact, the 
Judicial Committee refused to hear the case, 
and dismissed the appeal with costs. SlBNARA- 

iN ghose v. Hullodhur Doss, 6 M.I.A. 
207 = 1 Sar. 632. 

i^)—Decree a^rming original decree,—Vfhero 
in a Land Acquisition case, the claimant appeal¬ 
ed from tbe District Court’s award and stamp¬ 
ed the appeal according to the difference bet¬ 
ween his claim and the amount awarded, and 
the High Court granted a sum in addition to 
that awarded by the lower Court, but less than 
that claimed, held that this was properly a 
decree affirming the first Court's decree, and 
since there was no point of law involved, the 
application for leave to appeal to the Privy 
Council ought to be refused. Ra.IA Sreb NATH 

Roy v. The Secretary op State for 
INDIA IN Council, 8 C.W.N. 294. [Diss., lO 

O.C. 65 ] 

(10) —Special leave to appeal on facts—PraC’ 
lice Evidence. —The Privy Council will only, 

under very special oircumstancos, grant to an 
appellant Irono a judgment of the High Court 
passed in special appeal, nutic pro tunc, special 
leave to appeal on the facts. In this case, tho 
Privy Council declined to grant that leave, and 
agreed with the High Court that a certain 
ohitta was fairly admissible as evidence, and 
that it tended very much to negative the case 
put forward by tho appellant. GOLAM ADI v. 
Rally Kishen Thakoou, 12 B.L.R. 107, P. 
C. = 18 W.R. 299. 

(11) — S. 626, Civ, Pro. Code, 1882—Special 
leave to appeal—Review ^ Mere omission to re¬ 
cord reasons.—The provisions of ft G'26,Civ Pro. 

Code, requiring tbe Judge granting a review to 
put his reasons on record, ia rather a direction 
to the Judge how to act when he has decided to 
grant the application, than a condition of 
granting it. Tho failure to record his reasons 
is not a ground for granting special leave to 
appeal to the Privy Council. SHANKAR BAESH 

V. Hulwant Slngh. 27 C. 333. P C. = 27 I.A. 

Bom. L.R. 596 = 7 Sar. 

686. [li., 7 O.C. 346.] 

(12) —Leni’e fo appeaf—.dppuaf—Pofificaf act 
—icf 0 / State - Order passed fn/ the Oovernor- 
General of India in Conneif.—Their Lordships 
of tho Privy Council declined to grant leave to 
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appeal against an act of the Governor-Genera! of 
India removing the appellant from the Govern¬ 
ment o: the Slate of Panna ; inasmuch as it 

a political Act-an Act of State— 

of T 'interest 

of the State of Panna, and the inhabitants of 
Panna, and for the pe^ce and good government 

Maharajah Ma- 

C 5 763 = 32 C. 1 = 8 

C.W.N. 811= 1 A.L.J. 691 = 8 Sar. 731. 

^0 Privy Council~~Civ. 

JOOD, s. dy—Permission to sue as pauver.—An 

order passed by the High Court under s. 622 of the 

a party should be 
allowed to sue in forma pauperis is not a hnal 

decree within the meaning of s. 695, nor is it a 
hnal judgment made on appeal within the 
meaning of s. 39 of the Letters Patent of 1865 
and. therefore, the High Court has no power to 
grant a certificate for leave to appeal to the 

against such order. Babu 
€. W N 296^^ CHANDRA NEOGI. 8 

Piuperis to the Queen 
in Council —Semble.-AUhoagh the Courts in 
Au^aadmita party to appeal to England, in 
forma pauperis, yet the appellant ought to 
mate a special application to the Queen in 
^ounoil, for leave to prosecute such appeal in 

P^^^^peris. Munni Ram awasty v. 

M f ? awasty. 7 W.R. P.c. 29 = 4 

“1 A. 114 = 1 Suther 166 = 1 Sar. 323. 

^^^^'^^PP^icalion for special leave to appeal 
ivecessif?/ to state full particulars of case and 
particular points of law involved.—k petition 
r special leave to appeal contained a general 
statement of the proceedings in India, and an 
rment, that they were irregular and con- 
rytolaw. Such petition ordered to be dis- 
issed or to stand over for amendment, as 
oeing too general and vague. It is incumbent 
pon a party applying for eppciel leave to 
appeal to set out in the petition a full state- 

fVitf and legal grounds, to show 

• , here 18 a substantial ca.se on the merits, 

A^i law involved, proper to be 

Appellate Court. On an 
ameuded petition, stating in detail the facts. 

nKi showing legal grounds of 

Djaobion to the d.creaa and order of the Court 

An leave to appeal, special leave to 

appeal was granted. GOREE MONEE DOSSBE 

• JUGGUT INDRO NARAIN CHOWDERY, 11 

M LA. 1 = 2 Sar. 207. 
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Her Majesty to grant the petitioner leav- to 

Moo P C ^ ^28 = 3 

iaoo. F.g. 368 = 1 Bar. 215. 

fn pecrce in cross-appeal, peiition for leave 
to appeal from—Grant of leave without further 

security.— Oa the present apidic ition for special 
leave to appeal from a decree of the High 
Court in the cross-appeal, the applicant having 

granted such leave as for an appeal 

effect® Counci!, from a decree to the same 

effec passed by the High Court in the appeal it- 
self, the Judicial Committee was of opinion that 
they should recommend the granting of leave 
applied for, without the petitioner having to file 

laZ “ already been 

taken. Muhammad Ikram-ud-din v. Musam- 
Najiban. 19 A. 93 = 23 I.A. 167,Tc =7 

Council 

granted after six months from decree—Authority 
of Supreme Court to grant leave after six months 
-J-eave granted by the Privy Council as a special 

cave.—The Rupreme Court at Madras admitted 

an appeal to the King in Council, af-er the ex- 
piration of six months from an ongmal decree. 
Held, that the Court was not authorized by the 
Madras Chatter of 1800 , creating the Supreme 
Court, to grant leave to appeal. Upon a special 

nn’^n?h Couacil, founded 

upon the fact that the uniform practice of the 

Supreme Court at Madras, though upon an 

erroneous construction of the Charter, was to 

admit only appeals upon a final decree; leave to 

pTrt Tm!'‘'’® Connell. THE 

I i 155 = 1 Sar 

Prlln inlerest-Pio appeal to 

Privy Council in time —Payment of costs— 
Leave to appeal gr.mled - Leuwo to appeal 

the SvMer Court at Bombay, decreeing intere.st 

The Un ^farded by the judgment of 

the Court; the appellaut having failed to apuly 

to the Court m India, within six months^'as 

required by the Order in Council of the inih 

^^^^^ANDv. madee Pbston- 
JEE Khoorsedjee. 3 M l.A. 220=1 Sar. 


wof flpp^airt6/e grievance —Sf. 3 
xf ’ ’ —Matter referred by Her 

Jesfp to Privy Council—Leave to appeal .— 
^fiere a matter h=is been referred by Her 

Judicial Committee which is 

T nr/i appealable grievance, their 

orashipsmay. under the reservations contain- 
«amthe3rd and 4th Wm. IV. c. 41. advise 

C. VIII —14 


m)-Non appearance of respondent - Ex- 
parte hearing of appeal-Appearance of rL 

-L^I T" for adiournmlnt 

^ Genres.—The respondeat 
not having appeared, the appeal was after 
two years, set down for hearing ea: parte rI. 
fore the hearing, the respondent appeared, and 
moved under special oircumstanies. to post 
pone the hearing lor six months, to enable him 
to lodge h.s case. The Judicial Committee 
him upon the terms of having the appeal heLd 

at the next sitting, restraining him from doing 

anything m the interval to the prejudice of the 
fundm the Court below, and with payment 
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of the costs of the applic-ition. WATSON v. 

Skkkmu.ntLal Khan, 5 M l.A. 447 = 1 Sar. 
46S. 

(2\)—Special leave to appeal—Importance 
of th-i question involved. —The question in this 
case wa-^ whether a Zillah Court, refusing 
t) !«et aside an order of a Registrar refusing to 
register a compulsorily rt-gistrable aooument 
under the Registration Act VIIl of 1871, had 
power to admit a petition for review and whe¬ 
ther, when such a petition has been admitted, 
tbe High Court had power to interfere with 
the order of tbe Ztllah Court. Considering 
the importance of the question involved, the 
Judicial Committee granted special leave to 
appeal. MEER REASUT HOSSEIN v. HaDJEE 
ABDOOLLAH. 1 1 A. 72 = 3 Sar. 315. 

(22) — Wrongful act amounting to legal injury, 
damage occasioned by, liability for—Plea of 
action under order of Government not sustain¬ 
able—Ijeave to appeal —When a wrongful act 
of the plainLifl is complained of as having occa¬ 
sioned damage to the defendants, they must 
have the same remedy by action against tbe 
doer, whether the act was his own, spontaneous 
and unauthorized, or whether it wore done by 
the order of the superior power. The civil 
irresponsibility of the supreme power for tor¬ 
tious acts could not bo maintained, if its agent 
were not personally resp.insiblo for them. In 
the case of damage occasioned by a wrongful 
act—that IS au act which the law esteems an 
injury—-niHlice is not a necessary ingredient to 
the maiulcoance of the action. It cannot 
therefore be deemed to make any diffcrenco 
that the act complained of had to be consider¬ 
ed as tbe act of the Government, and that in 
the part which ihe defendant took in it ho act¬ 
ed only as the officer of tbe Government, intend¬ 
ing to discharge his duty as a public servant 
with perfect good faith, and with an entire 
absence of any malice, particular or gMneral, 
against the plaintiffs. [R , 4 M. 344, 6 Bom. 
L.R. 131. 28 K. 314 = 6 Bom. L.R, 65.] In 
an action, the Court at Calcutta pave dam¬ 
ages, the amouut of which was under the 
appealable value prescribed by tfie Calcutta 
Charter. As an important point of law was in¬ 
volved, special leave to sppeal was. up^n peti¬ 
tion, granted. ROGERS v. RA.JENDRO DuTT, 

2W.R.P.C. 51 = 8 M l A. 103 = 13 Moo. P.C 
209 = 3 L.T. 160 = 9 Vif .R. 149 (Eng.) = 1 Suther 
413 = 1 Sar. 755. 

{'23)—No application for leave to—Made to 
Court below — Value of subject-matter exceeding 
appealable value though decreed amount was 
below appealable uniue.—Special leave to appeal 
granted, notwith>tanding that no application 
had been made for such leave to appeal to the 
Court below, upon the allegation that, though 
tbe amount decreed was much under the ap¬ 
pealable value, the original demand being 
necessarily limited by the jurisdiction of the 
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Court in which tbe suit was originally institut¬ 
ed, yet the subject-matter at issue exceedei 
in value the appealable amount. MUTU- 
SAWMY JAGAVERA YETTAPA NAIKER v. 
VENCATASWARA YETTIA, 10 M l.A. 313 = 1 
lad. Jur. N S. 205 = 2 Sar 131. 

(24)—C-onso^Mfafio'i of Appeals — Defendant 
accepting the c msoUduUd value precluded from 
questioning valuation of appeal to Privy Coun- 
cil. —Two suits, each of which wis valued at 
less than Rs. 10,000 were consolidated and 
heard together by the Court of First Instance. 
Tbe def-ndant a'^cepted, and acted upon such 
valuation in preferring an appeal to the High 
Court. The Defendant having succeeded in the 
High Court, tbe piainiif! applied for leave to 
appeal to the Privy Council. The defendant 
contended that no leave ought to be granted on 
the ground t.hat each of the two appeals, taken 
separetaly, was less than Rs. 10,005 in value. 
Held, the defendant having consented to, and 
acted upon, the CDnsolidatiun of the suits and 
havi,~g also accepted the consolidated value for 
purposes of bis own appeal t) tbe High Court, 
it was not open to him to quustiou the valua¬ 
tion of the plaintiff for purposes of the latter’s 
appeal to the Privy Council Under the circum¬ 
stances, special leave to appeal was granted. 

Kristo IndroSah.w.HuromoneeDassek, 
ll.A. 84 = 3 Sap. 317. 

{2^)—Subject-matter trifling —Amoun/ uyider 
appealable value — Jurisdiction — Leave to 
appeal-'Perms. —The Supremo Court, lu ovor- 
ruliug the objections to the jurisdiction of the 
Court, refused leave to appeal; tbe subj'Ot- 
roatter of tho action being iriflmg, and under 
the amount nquired by tho rules of tho Privy 
Council. Upon psiiiion. the Judicial Com¬ 
mittee granted leave to appeal, but upou terms 
of tho East India Company paying tbe respond¬ 
ent’s costs of tho appeal, to enable him to 
appear to prevent the question being argued 
ex parte. SPOONER v. JUDDOW, 4 M.I.A. 

353 = 6 Moo. P.C.237 = PerryO.C. 392= 1 Sap, 
363. 

(26)— to Privy Council—Value of sub- 
ject-maltrr found to be below Rs. 10,000. though 
laid in ihe plaint as above that sum —Leave to 
appeal granted on conditioii of appellant re¬ 
opening the question of value of subject-matter, 
—Tho value of the subject matter in dispute, 
though laid in the plaint at a sum exceeding 
tho minimum amount of Rs. 10,000, provided, 
by the Order in Council of tho lOth of April, 
1836, was reduced on calculation by tho ZiHah 
Judge to an amount under that sum ; and tho 
finding upon tho merits was for the plaintiff 
for such reduced sum. Upon a cross appeal, 
tho Sndder Court dismissed the entire claim, 
and, on thogr'^und that tho matter in dispute 
was under the appjalablo value, refused leave 
to appeal to England. Upou special petition, 
leave to appeal allowed, the appellant claiming 
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to open the question of the value of the subject- 
matter io question calculated by the ZiUah 
Judge. PftANNATH RoyCHO'U’DRY v. R\NEE 
SURNOMOYEE. 7 M.I.A. 553 = 1 Sar. 708 

(27) — U7ider appealable value—Point 
^-Aggregate amounts more than appeal- 

dcU value Leave to appeal .— In circumstance^* 
special leave to app^^al giarued. although the 
amount involved in the action wi.s uuaer the 
appealable value, Rs. 10.000, Thera hfing {h, 
an important question of law raised, and eleven 
other actions brought involving the same 
question of law. and which had been directed 
by an order of the Court below to be heard 
upon the same evidence and concluded by the 
same judgment; and (2), the aggregate amount 
involved in the actions being more than the 
appealable value. Ko Khine v. RICHARD 
Sls\4DDEN, 5 Moo. P.C.N.S. 67^L.R. 2 PC. 
30 = 37 L.J.P.C 119. 

(28) Leave to appeal — Terms—Jppeolable 
value below Rs. 10,000.-Where the Privy 
Council grants leave to appeal, under the 
general jurisdiction of the Queen in Council, it 

such terms upon the party applying 
as the special circumstances of the case require. 
Appeal admitted from an order confirming the 
report of Commissioners in a ractitioo suit, 
although the appealable valu’ was under 
Rs. 10.000, the amount prescribed by the Order 
m Couacil of the lOfcb of April, 1838. The 
petitioner (the plaiutifl) had oflared lo c.nnpen- 
sace the defendant, if the report of the Oommis- 
sionera was varied. The Judicial Committee, 
iQ granting leave to appeal, put the petition 
upon terms of lodging in the Council 0(fice, 
four months, a certificate of recogniz tnee 

to the Queen in the sum of f 1.500, for such 

coinpensabjon nnd costs as might b* awarded 
Pi re SIBNAHAIN GHOSE, 5 M.i A 322 =8 
Moo. P.C. 276 = 1 Sap. 448. 

(29) —Leave to appeal to Privy Council 
S^^uted on certain conditions though time limi¬ 
ted by Charter expired.— given to appeal, 
under the circumstances, though the time 
united by the Bombay Charter had expired, 

and the decree of the Court below sanctioning 
sale of real estate—ihe subject cf the suit 
had been partially acted oo ; the petitioner 
undertaking not to disturb the possession or 
lUe of the purchasers of any part of the pro¬ 
perty actually sold ; to give security for costs, 
and to abide by any order which the Judicial 
^mmibtee might think fit to make, touching 
the matters in dispute. In re MUSADEE 
MUHOMED CaZUM SHERAZEE, 5 M.I.A. 196 
-8 Moo. P.C. 90=^1 Sar. 416. 


(30) Vndischargedin&olveyit, mortgage by — 
Lien, under mortgage. Priority of, to claim of 
Official Assignee.—Leave to avpeal under special 
ctrcwwsfances.—The right of the Official Assig¬ 
nee To the subsequently acquired property of an 
insolvent is subject to tb qualification that, if 
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the iQsolveut carries on trade at a-^ubsfqtient 
period, wpih toe assent of the Assignee ot ihe 
estate under the Insolvent Act, in tbe first 
iDsUuce. tbe property which is acquired m tbe 
subsequent trade will be subject in equity to 
tbe charge of the creditors in tbat tradr^' jQ 
pnoniy to tbe claim of ibe assignee utioer the 
first insolvency, in the present cat-e, the insol¬ 
vent carried oo the busirics- ol a h -tei agent or 
maij.iger lor others Subsequently, bo made 
aa arrangement with the appelUn't. by which 
he be.-amo the purchaser ot (be property in 
dispute and carried on the said trade on his own 
accjunt with the knowledge cf tbe Assignee 
under the insulvency. The appellant had 
advanced a sum of mmiey for the purpose of 
being laid out lu ihfi purchase of the property 

bUbjscD to an agreement that u was to be laid 
out iu a p.irncular manner, and a mortgage of 
the property was accordingly executed. Under 
the circumstances, tbe insolvent was held not 
to have acquired au> thing except subject to 

the lien of the creditor, and the Assignee 
could stand in no better situation. [L 8 C 

Bom. L R. .d3(.j The sum involved wa<i un¬ 
der the piescribcd amount limited by tbe Order 
in Oouncil of the JOeb April. 1838. Upon a 
special application, the f-icc appearing that the 
question involved the construciioii of an Act of 
lariiameot respecting the operation of the 
law of insolvent debtors in India, leave to ap- 

Tw R% v. Bruges, 

= 778® 339 = 1 Suthep 426 

^ for misconduct 

ActXXoj 1865-iS^ecml leave to appeal— 
Expiry 0 ! period of suspensionSigh Court's 
finding on question of /act.—Where’ a pleader 
was suspended for professional misconduct, and 
the period of suspension bad considerably ex- 
pired, be..orti application was made for special 
leave to appeal against his suspension, that in 
Itself would form some ground why their 
prdships should not accede to tbe application: 
but, ifthe efiect of tbe order of suspension bad 
been to inflict, upon the character of the ap¬ 
plicant. a lasting siigma, and there bad been 
a clear miscarriage of justice shown, the fact 
tha. the period of suspension had expired would 
^t alone have sufficed to refuse the application. 

Where the High Court, acting regularly within 
heirjurisdiction come to tbe conclusion, from 

facts placed before ihem, that a pleader is 
guilty of professional misconduct, and suspend 
im rom practice, and there are no materials 
to show that such conclusion, on a pure ques¬ 
tion of fact, is wrong, or even where the're is 
some doubton tbe subject, the Judicial Com¬ 
mittee will refuse tj grant special leave to 
appeal. In the matter of QUARRY, 2 A. 511, 
P.C.=7 I A. 6 = 4 Sar. 99. 

m}-Fro7n the original decree and the order 
refusing review.~~ln circumstances, where the 
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six months prescribed by the Order in Council 
of lOth Aoril from the date of the decree 

of the High Court at Calcutta, had expired, 
spe 'tal leave to appeal from the original decree 
and the order refii'^iog a review was allowed. 

Naorn’mer Chunder Ghose V. Mahomed 
Eusuff, 12M.I.A. 107==2Sar. 358. 

VS'^) ~Spedal leave to appeal. —Special leave 
toappeal given in a case involving a question 
of tenor 1 service called Ghakeeran, although 
the sabject-matt-er in dispute was below the 
appealable value ; there being many other suits 
depending on the decision of the case JOY- 
KISSEN MOOKERJEA v. THE COLLECTOR OP 

East Burdwan, 8 M.I.A, 26S=1 Sar. 773. 

— Spedal leave to appeal from an order 
taking a minor from ker mother's custody .— 
Special leave >o appeal allowed from an order 
of the High Court of Judicature for the North 
Western Provinces of India, by which order, 
an infant daughter was taken from the custody 
of her mother, a Mabomedan, on the ground 
that the minor’s deceased father had been a 
professed Christian, and her mother, who was, 
as the Court held, living in adultery, was in¬ 
ducing her daughter to adopt the faith and 
habits of a Mabomedan. Liberty given, pend¬ 
ing the hearing of the appeal, to the petitioner 
to apply to the High Court to have access, at 
suitable times to her daughter. In re SKINNER, 
13 M I A. 532 = 2 Sar. 615. 

(35)— Privy Coundl — Spedal leave to ap¬ 
peal on questions of great general importance — 
Technical objections urged at a late stage — Per¬ 
missibility .—The defendant in a suit applied for 
and obtained leave to appeal to the Privy Coun¬ 
cil, which leave, however, became abortive 
owing to his failure to make the deposit for 
costs in duo time. He then applied to the 
Privy Council for special leave to appeal on the 
ground that ohe suit wts one ooiicerning pro¬ 
perties of Urge value, and itivolving questions 
of great imp •r anco to the sect to which be 
belonged. Special leave having bean granted 
on this ground, the appcllaut urged, at the 
hearing before the Privy Council, certain preli- 
minaty objections to the maintainability of the 
suit, objections to which no roforeoce had been 
made either m his application to the High 
Court for leave to appeal, or to the Privy Coun¬ 
cil for special leave. Hdd that though it was 
not, by any means, intended to lay down as a 
rule, that no questions can be rai.sed at the 
hearing, which are not indie ited in tbo petition 
for special leave to appeal, yet in the present 

case, consid'*ring the importance of the ques¬ 
tions upon which the appellant obtained speci- 
al leave to appeal, and the somewhat technical 
character of the objection raised to the main¬ 
tenance of the suit, objections which altogether 
excluded the consideration and discussion of 
those very important questions, the appellant 
ought nob, at that stage, to bo allowed to insist 
that, by reason of those objections, tbo suit 
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—11—Special Leave to Appeal and to 
defend appeal— concluded, 

ought to be dismissed. Shbo SINQH Rai 
V. Mussamut Dakio, 2 C.L.R. 193 = 5 I.A. 
87 = 1 A. 688, P.C. = 3 Sar. 807. [F.. 8 A. 

365 = 6 A.W.N. 129.) 

(36)—Special leave to apoeal on the ground 
of a conflict of decisions. Olagappa CHETTY 
V. ARBUTHNOT, 7 M.J. 190. 

-12. —Stay of Proceedings in India pend¬ 
ing appeal. 

{\) —Leave to appeal granted — Application, 
ex-parte, for stay of proceedings in Lower Court 
refused,-The Sndder Courtat Calcutta, remand¬ 
ed a suit to the Zillah Court for trial de novo. An 
appeal to England from this decree was refused, 
but, upon epecial application, was admitted by 
the Privy Council. The appellant then applied 
to the High Court at Calcutta to stay proceed¬ 
ings pending the appeal to England, on the 
ground that the decision of the appellate Court 
would govern the question at issue, which ap- 
plioatioo that Court refused. The appellant 
then presented a petition to Her Majesty in 
Council, and applied ex parte for the same re¬ 
lief, but the Judicial Oommltros, in the res¬ 
pondent’s absence, refused to make any order, 
though without prejudice to the petitioner’s 
further application when he had served the 
respondent. RAJAH PERLADH SEIN v. BA- 
BOO BHOODOO Singh, 10 M I.A. 78=2 Sar. 
73. 

(2)—Stay of proceedings—Proof of injury, in 
case proceedings are not stayed, should be 
—Application, to stay proceedings in a cause in 
whioh an appeal from an order in the nature 
of an interlooutory order is pending before Her 
Majesty in Council, ought satisfactorily to 
show that a serious injury will be the result to 
the party applying, unless the delay, asked for, 
be granted, and that the pirty applying has 
come promptly to mike the applioati«m. 
Whore, therefore, an appellant from an Order 
of the High Court of Judicature, which remit¬ 
ted a cause, appealed to that Court from the 
Zillah Court, back for the trial of issues fram¬ 
ed in accordance with the provisions of Aot 
No. VIII of 1860, s. 139. having failed in ob¬ 
taining an Order from the High Court to stay 
proceedings in the Zillah Court, pending the 
appeal, but, not having appealed from that 
decision, presented a petition to Her Majesty 
in Council, praying that all proceedings in the 
remanded suit might be stayed till the pond¬ 
ing appeal had been heard ; the Judicial Com¬ 
mittee. without dotonnining the question of 
their right to interfere in such circumstances, 
held that the petitioner had not shown any 
sucQ injury, or used such expedition, as enti¬ 
tled him to ask for a stay of proceedings. 
Quaere. —Whether, where an order has been 
made by the Superior Court below, refusing to 
stay proceedings, and such order is not spe¬ 
cially appealed from, the Judicial Committee 
have any authority to intorforo, though an 
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P;-Stay of Proceedings In India pend¬ 
ing appeal — continued. 

appeal is pending before them from a previous 
order of the Superior Court made in the same 
suit, remitting the cause back to the inferior 

pending? NAWAB 
SIDHEE NUZUR ALLY KHAN v RajaH 

OCWOODHYARAM KHAN. 10 M.I A. 322 = 1 

Ind. Jur. N.S. 185 = 6 W.R.P C. 83 = 2 Sar. 

(3)—iSfUT/ of execution — Order of Sudder 
Oowrf, Application tc rescind— Limitation — 
Motion to rescind order of the Sudder Court at 
Madras, for the execution cf a decree pendin<^ 
an appeal, and to stay execution, refused on 
the ground of the length of time that had elaps- 
ed from the making of the order, and the 
probability of its having been acted on in India 

re Rajah Bommaraujee Bahadoor 5 

M.I.A. 298, 

(4j—Appeal fo Privy Council—Security for 
Privy Council decree Grant of leave to appeal 
from interlocutory orders in execution—Order 
sra^inp execution—Intimation to Court below. 
The Privy Council granted leave to appeal 

irom certain interlocutory orders in execution 

in the matter of a decree from which leave to 
appeal to the Privy Council had been obtained ; 
but refused to order stay of execution, as the 
decree had not yet been appealed to the Privy 

Louncil, but intimated to the lower Court that 

the petitioner’s prayer was reasonable, and ob- 
served that the petitioner might apply to the 
proper (lower) Court for due security being 
taken from the opposite party, who, it was not 
advisable, should be put in possession of large 
^ms of money in dispute in the suit. INDER 
V. JaIPAL KUMARI. 14 C. 290, P.C. 

--14I.A. 1 = 4 Sar. 757. (10 M.I.a. 3*22, 10 

Jil-I.A. 196, R.) iExpl., 5 C.W.N. 781.] 
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■ I2_-Stay of Proceedings in India pendl'i 
ing appeal— concluded. ^ 

answerable in damages, and any aggrieved 
respondent having leave to move for the dis 
charge of the order. When the Courts oelow 

wonM^“h ““ intimatiou to them 

would be effective, or wheu the appellant 

would k rrcceedings 

would keep the position cf things iu fact 

the Judicial Commitiee would ordinarily in- 

d!^letiv Committee would^ not 

directly interfere to appoint or continue a 

manager of a receiver. The Judicial Committee' 

would not direct the High Court to make any 

order for interim protection, unless their LorZ 

ships were satisfied that the Court below had 

jurisdiction. Quaere. — Whether the High 

Court has jurisdiction to make an interim 

ord^ pending appeal by special leave 

K'27TrP®c SatbughTn 

^ ^•^•-26 1 A, 281 = 4 C W N 

^ '-^43 (6) • R 

28 C. 171, 5 C.W.N. 781; AppL.lOC.L J. 326.] 

Abandonment of appeal-Recognisance — 

Recognisance entered into to abide^he deL- 

miuauon of an appeal vacated upon petition of 
the appellant upon the abandonment of the 
appeal. Reed v. Sreemutty Gourmonpv 
Dabeb, 6 M. I. A. 490 = 11 Moo. P C m 

13.—Yaluation of appeal. 


ib)—Practice of Privy Council—S. 608(c). Civ. 
^ 0 . Corfe, 1882— Stay of execution, order for, — 
Where the Judges of the High Court had difiet- 
©a lu opinion as regards the propriety of staying 
execution of decree under gI.(c), s. 608, and their 
aiscretion bad not been exercised, as they were 
empowered to exercise it under that section, 
heir Lordships of the Privy Council ordered 
that the execution of the decree should be 
^ayed. CHATRAPAL SINGH DURGA v. 
WARKA Nath GH0SE,22C.1. P.C. = 21 I A. 
170 = 6 Sar. 614. (15 C. 725, P.C., R.) [R., 29 
M. 379 , P.C. = 8Bom. L.R. 497 = 16 M.L J. 
-^y9 = 4C.L.J, 101 = 100.W.N. 945.] 

of proceedings, application for — 
titgh Court s jurisdiction to order security for 
^sis pending appeal by special leave to Privy 

Council, jurisdiction of — 
1882.-Oa the refusal 
0 the High Court for want of jurisdiction, to 
irect that the manager of tbe estate in suit 
8 Quid remain in possession, pending an appeal 

leave to the Privy Council, the 
Judicial Committee refused to interfere, but 
ordered stay of proceediDgs^he appellant being 


r.? ‘^VVeal to Prim 

Council, Conditions necessary.~Qy the order in 

Council of April 1838, the Sudder Cou t Us 

been empowered to grant leave for appealL to 

the Privy Council only m oases whem the D^eti- 

lon for the purpose has been presented within 

the prfsoribed period and the matter in disUte 

Bs. 10,000. Where, in such a case, the anneal 
is from ihe whole decree covering an amount r,f 

Urn oniie “p th 

date of the decree, t.c., the sum recoverable at 

the date of the judgment exceeds Bs 10,000 the 
case clearly falls within the terms of the said 
order m Counoil. But, in eases in which the 
speej^Sed amount of Rs. JO.OOO can onlVL 

toThe d ^ subsequent 

to the decree, their Lordships observed that the 

grant of leave to appeal was a matter resting 

in their discretion. Mahaeaja Satefs® 

CHDNDER BOY V. GaNESH CHUNDE^'^S f 
K. P c. 14 = 8 M. I. A. 164 = 13 Mon P r acA 
= l^Suther.399 = , Sar. 711. [A.pr./siLL 

s. IT—Stamp—Leave toavr^po/ i ^^29. 

resinoted by the O^^r in 

Council o the 10th of April, 1838, for regulat 
log appeals from the Supreme and Sudder De 
wanriy Courts in the East Indies, to Es. iT MQ. 

hi 1 ‘^'sP“‘e, regard should 

be had tothewhole matter involved in the suit 

and not to the value of a fractional parrofThe 

property sought to be recovered. A suit woo 

brought to recover a zemindary in the posses 

Sion of different persons under deeds of sale?n. 
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-13. —Valuation of appeal— continued. 

exsj ution of a decree. The value of tbe pro- 
pcrfy ?ued fcr was, bv Beo. Reg. X of 1829, 
s. 17, sf.x^ed in the plaint to be Rs. 14,825. 
The S'tdder Court upheld tbe sales so far as 
r^^Utel to the claim of some of the defendants. 
Thn « ther defendants applied for leave to appeal 
to KngUnd, which the Sudder Court refused, 
on tbe ground tha.t, as the Vilue of their por¬ 
tion was only Us. 8.215, it was not within the 
appealable vnlue prescribed by the Order in 
Council of the lOih of April, 183M. Such con¬ 
struction overruled, and leave to appeal grant¬ 
ed by the Judicial Committee. Qnnere. — 
Whether tbe stamp upon the plaint required by 
Ben. Reg. X of ]H’29, s. 17, being for fiscal 
purposes only, is conclusive of ihe value of the 
property sued for. MusSAMMAT AMEENA 
KHATOOR v. radhabenod MISSER, 7 M.I. 
A. 261 = 12 Moo. P.C. 470=1 Sar. 644. 

{Z)—Beng. Reg. X o/ —Market-value — 

Test £)/. —By Ben Reg. X of 1829, the tost of 
the value of tbe property in suit is the selling 
or market-value. MOHUN LaLL SOOKUL v. 
Bebee Doss, 8 M.I A, 193 = 1 Sar. 702. 

(\)—Leave to appeal-Proof that su6;ficf- 
matter of suit ts worth more than Rs. 10,000— 
Stamp duty. —Leave to appeal granted condi¬ 
tionally, upon tbe production of satisfactory 
evidence in India by tbe petitioner, and trans¬ 
mitted with the transcript, that the rc^l or 
market value of tbe property in dispute exceed¬ 
ed Rs. 10,000, otherwise the leave granted to 
be null Mnd of no »fleet. By the procedure of 
the native Cour's. the value of the suit, for the 
purpose of tbe stamp duty, is assesced at three 
times the annual rent payable to Government 
in respect of the property sued tor. Held, on 
an ex parte petition for leave to appeal, in a 
case in which tbe value Wis laid in the plaint 
as being under Rs. 10.000, that, as the calcu¬ 
lation was estimated with reference to the 
stamp duty only, leave to appeal would be 
granted conditionally, upon tho production of 
satisfactory evidence in India by the petitioner, 
and transmitted with tbe transcript, that tho 
real or market value of the property exceeded 
Rs. 10.000, otherwise tho leave granted to be 
null and of no effect. MOHUN Lall SookUL 
V. Bebee Doss, 7 M.I.A. 428=1 Suther. 458 
= 1 Sar. 739. 

{5)—Aggregate value of five suits exceeding 
Rs. 10,000. though value of each wasbidow that 
sum—Leave to appeal to Privy ^^ouncil-Same 
point of law involved in a\l siafs —Five separate 
suits were brought by the s inie plaintiff against 
the same defeiMants, mi which the same ques¬ 
tion of law was raised. The »mount involved 
in each suit was under Rs. 10,000, the appeal¬ 
able value, nlthongh in the aggregate the 
amounts claimed exceeded that .'itim Leave 
to appeal in the five suiis granted, upon tho 
understanding r.hat. if the parlies c^'n-onted 
within two months, by a proceeding before tho 
Sudder Dewanny Adawlut, to abide by tho 
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—13—Valuation of appeal— concluded. 

decision of the Privy Council in the first appral, 
as grovt rr ing the four other appeals, the Regis¬ 
trar of tbe Sudder Dewanny Adawlut was to 
1 ranj^mit only the transcript of the first suit; 
otberwi.*-e tbe five trausuripts to be remitted 
in tbe ordinary course. BABOO GOPAL LALL 
THAKOOR v TELUK CHANDER RAI, 7 M.I. 
A. 548 = 1 Sar. 737. 

(6) —SM/- 21, Geo, III. c. 70. s 21—CoiisoZi- 
dniion of suits—Appeal to Pnvy Council. —Two 
suits having been brought for sums due on the 
same a?count, each of which was under .k5,000 
— luhi that such suits could not be consolidated 
for tbe purpose of appeal, though the original 
severan ce of them was contrary to the plaint¬ 
iff’s ins^ruciions, and the aggregate amount 
of both exceeded that amount. MOOFTI 
MaHU.MMUD UBDOOI.LAH V. BABOO MOOTE- 

CHAND. 5 W. R. P. C. 34=1 M l.A. 363 = 1 
Suther. 56 = 1 Sar. 129. [P., 24 A. 236 = A.W. 
N. 1902, 4C ] 

i7)— Costs cannot be added to the sum award¬ 
ed.—Costs of suit cannot be added to the prin¬ 
cipal sum and interest, in calculating tbe ap¬ 
pealable value of Rs. 10 000, tho amouut re¬ 
s’rioted by the Order in Council of the 10th of 
April. 1838. DOORGA DOSS CHOWDRY V. 

Ramanauth Choavduy, 8 M l.A. 262 = 1 Sar. 
772. 

J8j —Value of properly sued for laid in plaint 
at less than Rs. lO.OOO— Evidence showing 
value to exceed that sum. —Appeal admitted 
from the Sudder Cn?trf at Calcutta, in a case 
where the land sued fcr was laid in the plaint 
as under Rs. 10.000, upon evidence stating 
the value of tho property muoh to exceed that 
sum. GOURMONEY DeBIA v. KHAJA ABDOOL 
GUNNY. 8 M l.A. 268 = 1 Sap. 774 

(9) —Costs — Appealable value — Objcctinn .— 
Queere : Whoihor, in estimating tho appealable 
value of R^. 10,000, tbe costs of suit can be 
added to the principal and interest decreed ? An 
objec.-ion to an appeal, on the ground that the 
amount in dispute is below the appealable 
amount, conies too late, when made to tbe 
Privy Council at tbe hearing of tbe appeal. 

Nilmadhab Das v. Biswambhar Das, 3 B. 
L R. P C. 27 = 12 W R P.C, 29 = 13 M I.A. 85 
= 2 Suther. 251 = 2 Sar 489. 

(10) — VaZwnfion/or purposes of Court-fees — 
Appealable value.—Tho Idoi of a party’s valu¬ 
ing tho subject matter of a suit at less than 
Rs, 10 000, under tho law obtaining iu India 
relating to Court fees, will not bo a bar to his 
obtauiing leave to app'al to tbe Privy Council, 
should it appear that the actual market value 
exceeds Rs. 10 000. which is the appealable 

value. Baboo Lkkuraj Roy AND others 
V. Kanhya SINGH, I 1 A. 317 = 3 Sar. 373. 

This circular lays down tho rules regarding 
Regular Apooals valued at 10.000 rupees and 
upwards. 14 W.R.H C. Rules, p. 5. 
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14.—Miscellaneous. 

(1) — Kathiawar Courts - Jurisdiction - 
Kathiawar— Briush Dorr.inions—A-gpeal lits to 
King in Council from a judicial order by a 
Court administering justice on King's behalf— 

hnTt'' ° rlgent—Jurisdiction exercised 

by It IS political and not judicial ^ Kaihmvnr 

s uot as a whole withio the King’s dominions. 
11 a Coucc administering justice on the King's 
behalf, makes an order juuicial in its nature by 
which sorne one is uhjusily and injuriously 
aSected, the person aggrieved is not precluded 
pom apulj ing to the King in Gouucil to redress 
his wrong merely by the fact that he is not the 
King s subject. The jurisdiction exercised by 
«ie Court of the Assistant Political Agent in 
Kachiawac aud upon appeal from him to the 

aod of the Gover- 
nor of Bombay m Council is political and not 

“dd therefore no appeal 
hes to the King m Council He.\ichand v 
H aKARLAL , TaLUKA OP KOTOA-SANGHANI 

8 Bom. L.R. i29= 10 C. 

iTr® T* 250=33 C. 219 = 3 C.L J. 
395-16 M L J. 11S = 1 M.L T. 115 = 33 I.A. 1, 

Krivp Council, nature of—No 
distinction made between appeals to Privy Coun- 

original civil juris- 
ction and chose from appellate jurisdiction.— 

““ 'd t^duiicil, it be- 

Mmes the paramount decisioe in tne suit. 

When a decision of the Judicial Commiciee has 

’‘“<1 das been 

saoctioued aud embodied in ao Order in Couq- 
' 1 C becomes the decree or order of the final 
Oourt of appeal. No diS’doction is made be- 
tween ca^es going ,.p to the Priry Gouuc.l from 

Lourt 111 the exercise of its original 
I jurisdiction and those from its appellate 

lurisdiocion. Eutteh Narian Chowdhry 

/an CHOWDHRAIN. 20 C. 551 

10 L. 2i8 rind 6 App. Ca., 4a2, appr ) 


(3) Sudder Dewanny Court refusing to 

Order tn Council—Pre-emptory 
orders by the Judicial Committee to Sudder De- 

Court.—In suits before the Sudder De‘ 
nny Adawlui at MadrHS, that Court dtc.ded 
^ P®''cl*°g appeals to Eng- 

J ^ Others, put A into poises- 

ion of the disputed estates, which were of 
great value, without taking from him the 
bQcun.y required by M.idrns B^g. VIII of 18i8, 

• Id® Judicial Ooniuiictee of the Privy 
^ouncil leverscd the decree of the Sudder 
Adawlut. and directed that Court to 
puc b ]uco possession of the estates. Pending 
V appeals the Board of Keveuue cork posses- 

tin”’^ ^ the estates for satisfac- 

Q of arrears of revenue, and became them- 
,1 purchasers. The Suddtr Deiuanny 
uet declined to interfere or cirry into i-xecu- 
T Council confirming the report 

® Judicial Committee, on the ground that 

then in the possession of the 
■^aaras Government. Upon a petition by B 
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Miecellaaeous—coruinwed. 

to the Judicial Committee eomplainiog of ^uch 
refusal, a peremp'ory order was issued, com- 
mauding the Sudder Dewanny Adawlut lorm- 
wuh to carry into execution the Order in 
Council made on the appeals, and ti dirret ihe 
Collectors of the Districts in which ihe estates 
were situate to put B into possession, accord- 

application, being ex partr, was postp.mtd 
for notice to be given to the East India Com- 

panyand tbe Board i f Control of the petition 
? f^AjAH VaSSAREDDy 

Thfi Interference.- 

Their Lordships of the Prny Council are always 

Mow to ■•‘■vi-r-e the decision of the Court below 

made in the deliberate exorcise of a discretion 

entrusted to ihem by law. THAKURAtm 

JAIPAD KuNWAR V. BHAIYA Tndar "RaTUA' 

DUR Singh, 6 Bom. L R. 495 — 14 m r t* 

149= 8 C W, N 163 = 26 A. 238 = 3-1 t A 67 

= 8 Sar 625, P C. ** 

(b]—Reversal of judgment.-To induce the 
Privy Council to reverse the judgment appealed 

tha^’ 'h® must do something^more 

than show that the respondent’s title is ,mt 

free from doubts ; the appellant must at least 

give some acceptable explanation of the circum 

stances which have led the Court below to “s 

conclusion DinomoNI v. BRO.IO MoninI 

4 Bom. L. R. 167 = 12 M. L J 83 P R - c 

W. N. 386 = 29 C. 187 = 29 I, A 24 = 8 Sar 


(6t-Non.appearance of respondent-Service 

of notice through lower Courts.-No appearance 
having been entered by the respondLts to 
appeal from India, and the appellant’s case 
o»ing ready to lodge fur hearing, their Lord- 
^ips, upon the application of the appellant 
made an order that the respondents should be 
served w.thpot.ee, that, unless they brought 
m their case without delay, the appLl wonfd 

be heard ex parfe; giving the appellLt liberty 

to proceed in the Court below, to render such 
service effectual : and the Court was ordered to 
certify to the Judicial Committee what Ld 
been done with respect to the same. Wise v 
Kiskenkoomar Bous. 4 M.I. A.'’201, 

(71-Order in Council giving le'ave to appr^al 

for e“vTtral“:t^'~°“ «PplicaMcn 

n . ‘ ‘""O decrees of the 

Sudder Court and also two decrees made by the 

Court of fir,st Instance, the order in Connoii 

made on the leave givLn was it'fi.md to the 

Sudder Court decrees. Reid, that such order 

’ for the purpose of the bearing of the 

appeal, to he considered as embracing^lf fou" 
decrees Ram Chundrr Dutt 7 Cht’mt^pd 
COLMAR Mundgl, 13 M.LA^ 
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-14.—Miscellaneous— contimied, 

the Rules only apply to solicitors or others prac- 
in London, and to solicitors admitted by 
the High Courts in India or the Colonies re¬ 
spectively. They have not left an uudehned 
clacs to be admitted at the discretion of the 
Judicial Ooramittee. In the m'lHer of the Peti¬ 
tion of R. E. Twidale. 16 C. 636, P.C. = 16 1. 
A. 163 = 5 Sar. 336. 

(9) ^Appeal to Privy Cornet/ —Preparation 
of record —Practice. — Where the High Court 
has based its decision on some issues only and 
left out uf consideration other issues in the 
case, the only papers to be printed for trans¬ 
mission to the Privv Council are those parts of 
the record which properly bear upon and are 
material to the questions decided by the High 
Court and forming the subject of the appeal- 

Ra-ta RAO Venkata Suriya Mahipati 
Ram Krishna Rao Hahadur v. The Court 
OF Wards, 20 M 395, P.C.=24I. A. 194 = 7 
Sar. 252. 

(10)— Revivor - Substitution of parties — Prac¬ 
tice of Privy Council —Where a party on the 
record of an appeal pending before the Privy 
Council di*‘«, proper evidence must be given in 
the Court from which the appeal was preferred 
of the representative character of the person or 
persons by or against whom the revivor is sought. 
There ought to bo .some finding of tho Court 
below. That Court should also give its own 
opinion as to who are the parlies proper to be 
substituted upon the record and make a certifi¬ 
cate or statement on which their Lordships of 
the Privy Council can act. HaiDAR ALI v. 

Tossaduck Rasul 16 C. 184 = 15 I.A. 209 
P.C. = S Sar. 270. 

{ID—Extension of time to appeal, jurisdiction 
of Judicial Committee to grant.—The Judicial 
Coramittee have no jurisdiction to onteriain an 
application for extension of time to appeal, 
until the petition of appeal is lodged. GUNGA- 
DHUR SENL v. SBEMUTTY RADDAMONEY 
Basse, 6 M.I.A. 209 = 1 Sar. 532. 

{12)—Insolvency of appellant—Abatement of 
appeal-Omission of Official Assignee to revive 

appeal as ordered — Appeal dismissed.—After an 
appeal from Oalcutt a bad been set down for hear¬ 
ing. intelligence reached England, shortly be¬ 
fore the day appointed for tbo bearing, that 
the appellant had been adjudged an Insolvent 
under the Indian Insolvent Act, llth Vet., c. 

21 . Upon the appeal being opened, tho Court 

postponed the hearing for six months, to enable 
the Official Assignee in Insolvency at Calcutta 
to revive the appeal and proseciuo the same ; 
and, m delauU, the appeal to be dismissed ; 
and directed the respondents to servo the 
Official Assignee in India with such notice. 
No steps having been taken by tho Official 
Assignee within the time limited for prosecu¬ 
tion, their Lordships refused a further exten¬ 
sion of time, and dismissed the appeal 

Gooroochurn Sein V. Radanauth Sein’ 

7 M.I.A. 1 = 11 Moo. P.C. 76 = 1 Sar. 586. 
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-14. —Miscellaneous — continued, 

{\^)—Resumption o/inrnfid lakhiraj, suit by 
Government for, unaer Reg. II of 1819—7n- 
tervention of Zemindar—Interlocutory orders. 
Appeal from—Application for review of judg¬ 
ment — Re-consideration by same Judge as dis¬ 
tinguished from appeal-Causes explaining delay 
in applying for review—Review before another 
Judge, exceptional casesof. — la this suit for re¬ 
sumption of invalid lakhiraj broughc by the 
Government, under Reg. II of 1819, the 
Zemiudar, apprehending that his interest might 
bo afiectod by the decision of the CoUeoLor 
declaring the lakhiraj lands to be more exten¬ 
sive than they really were, intervened by peti¬ 
tion. It was htld that, in any view of the 
case, he had an interest which justified him in 
so doing ; for, even assuming it to be true that 
tbo Collector’s report aa to the extent of the 
land subject to revenue, was not binding on 
the Zemindar, and that ho had a remedy 
against such a proceeding in another Gourt» 
still bo bad clearly an interest iu averting an 
erroneous decree b&iog made to his prejudice, 
the creation of prima facie evidence prejudicial 
to himself, and the necessity of resorting to the 
Civil Courts to remedy an evil already inflict¬ 
ed. There is uo law or regulation prevail¬ 
ing in India which renders it imperative 
upon the suitor to appeal from every interlocu¬ 
tory order by which be may conceive himself 
aggrieved, under the penalty, if be does not do 
so, of forfeiting for over the bent fit of the consi¬ 
deration of the appellate Court. Nothing can be 
more detrimental to the expeditious administra¬ 
tion of justice than the ertablishment of a rule 
which would impose upon the suitor the 
necessity of so appealing, whereby, on the one 
band, bo might be harassed with endless 
expeosc and delay, and, on the other inflict 
upon his opponent similar calamities. [F., 28 
0.324 = 5 C.W.N. 509; Appr., 11 W.R. P,C» 
19 ; R., 7 B.H.C. 149, 11 A. 35. 14 B. 232, 23 
C. 406, 29 C. 758 = 6 G W.N. 617, 12 C W.N, 
590 = 6 C L.J. 547; D.. 23 C. 279.J An appli¬ 
cation for review is perfectly distinct from an 
appeal. From the rcgulatioos passed relative 
to the question of granting reviews, the primary 
intention of granting a review clearly appears 
to be to secure a re-considcration of tho same 
subject by tho same Judge as cont'a-distinguish- 
ed from an appeal which is a boiiring before 
anoihor tribunal. There might no doubt be 
cases in which a review may be had before 
another Judge as where death or some un¬ 
expected cause has prevented the Judge from 
reviewing it ; such exception, however, are 
allowable only cx necessitate. In ail practicable 
cases, the same Judge ought to review and, for 
tho attainment of such object, expeditious 
presentation of tho petition for review is indis¬ 
pensable- The RoKulations relating to review 
by the Sudder Court are applicable to the pro¬ 
ceedings of the Special Commissioners granting 
a review of their own deoroos- Also, the cause 
accounting for the delay and intended to justify 
tho grant of a review ought always to be of 
grave importance. On a oonsidoratiou of the 
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Res Judicata -coatinaed. 

■2. Adjudications— continued. 

3901. The Court was asked to admit it under 
the provisions of a. 5 of the Limitation Act 
on the ground that the appellant had sufficient 

cause for not presenting it within time, inas¬ 
much as, at the time when he preferred the 
appeal in suit No. 32, he consulted a pleader 
as to whether an appeal in that suit should 
only be preferred or appeals in both suits should 
be preferred; and, as he was advised by the plea- 
der that it would suffice to prefer an appeL in 
suit No. 32 only, he preferred an appeal in that 
suit only But on the 26th August 1901. the date 

°f that appeal, he was told 
by another pleader that he should have preferred 
appeals in both. He had no personal knowledge 
as to whether one or two appeals should be pre- 

hnn'iH* . 1 '“ Pf one he acted 

^ ‘ho pleader first 

meat oned. The truth of this statement of ihe 

accepted by the Court. 
aeia. tbai the oiroumstanoes that the appel¬ 
lant did not prefer the appeal within tiine in 
onsequenoe of having been erroneously advised 
was“n^ P^otitioner not to prefer the appeal 
was not a suffioient cause for not presenting it 

should No- 33 

should bo dismissed Held, further, that the 
eoree m suit No. 33. which determined that 

finalbecome 
final the Court was debarred from trying that 

question in the appeal in suit No. 32 bv the 

RRan” ® ivT^ GAJADHAR'per- 

SHAD V. MuSSAMAT LACHMIN, 5 0.C. 384 


Res continued. 

2.—Adjudications -continued. 


“P enquired into on 

t^he^sL'ir “‘‘s oase, 

the Settlement officer called on the plaintifi 
presence of the defendant’s agent.' 
claim°?*^ °u verbal application, testate his 
n a question, which the 

for ^ Officer then passed a decree 

for proprietary rights in favour of the defend- 

suit *PP®®h lo a 

fid o, 1 decisions, it was contend- 

vitiatfid jodieial ones, but were 

b . Settlement Officer having no 

withoiRas he took up the case 
wicnout any proper petition and did not carry 

nrovld procedure which should have 

suit did^ ? Jad'oial trial. Held that the 
bo h perfectly clear that 

best fif after their interest to the 

thTrfi' M®'' P®'^®" that the Courts went 

garZV^ parties and 

rii.- (3 heoQsidered judicial decisions. MUD- 

Khan v. Mullick 
ttTTEH SauR Khan, 60 P.R. mo. 

riohf!~^^"''’' yossession—Occupancy 

rid L “P '’P 'i^Undants-Defendant refer- 
ous su ®“‘-'~®®= judicata.-In a previ- 

then r 1 «fn present plaintiffs, 

Pannv^t ^ P*®aded their right as ooou- 

t The suit was decrLd and the 
seoMatfi .J**®'®'" w®re directed to bring a 

rights and'^v,*® ®®*'ahi'sh their oooupanoy 
B s, and they acoordingly instituted the 

c. vni—75 


Hont "fb- ‘'^® 'or possfis- 

rnoring 

Plaintifis on the ground cecuplnc'y “1 
leaving the question of their status xilaetlf 
mined, was a bar to the present L.f Tl 

remedy of the plaintiffs was to have appealed 

from the decree passed against them KAr ^ 
WIDAYAT 43 P.R. 1879^ fz).. 

( ) Suit relating to occupancy rights _ 

.an/a;'d;‘trC0-rrn";U^^^^^^ 

both parties.VredTnordt^rt The'd^f d^ 

ant B should be allowed ooeupancv r-®b?' 

for 7 years. After the expiry of Le 7 v 
A served a notice of ejectment on B and 
latter brought the present snii- 
hold the laid as a teV/uTli^S'^jg^ -'“oieu“ 
pancy under s. 5 of the Tenancy Act Ifififi' 
which was passed subsequent to^ tbo a - ’ 
in the former suit. Hefi tS!t‘the dec sTon m 

the former suit barred the present enff d 
PW c«,X-The order in the^Dret?nn» 
a judgment of a competent Coun in a oontLT^* 
suit and notmerely an order'giving effect to ^ 

the claim was also barred by s 2 
Tenancy Act. If the order in the first suit he 

so that it could have L effect as a^udem"'; 

baferou ‘’a":mpS“L®'a^^do"lrf 

disputed claim and the present suit^wl^^h ““j 

1879, 67 P.R. ieJo, 104 pT.' l/stj 

under s. 9, Specific iJe«rMcf!-A pfatt^rb 
plaint has been reiected 

Mamlatdar'e Court m der sLh “'® 

1876. would be baried bvlc ^®' 

bringing another possessory suititThr 
cause of action in the Civil fLrt ,4 T 
Specific Relief Act, 1877 The “1" i' ‘*'® 
plaint for failure of appearance nnd« ^ 

Bombay Act III of io u ^3 of the 

to-?-- 

i s, if 

82, 28 B. 601 = 6 Bom.' L.i'ei'i] . 
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Res Judicata^ooatiuued. 

■ -2.—Adjudications— continued. 

{i5i—Act X of lSb9,decision passed under. Civil 
Court boun'i 61 / — This case had heen remanded 
to the Judge of the lower appellate Court 
because he bad not considered the effect of a 
former decision in an Act X suit and he was 
direcfed to consider the legal effect of that 
decision alleged by the plaintiff to be a pro- 
adjudication in his (avoui,and he again dis¬ 
missed the plaintiff's suit.—The High Court 
hold that be was wrong in saying that a decision 
in an Act X case could not bind a Civil Court. 
Ad Act X Court is a regular Court, and all 
questions involving title are appealable to ibo 
Judge, and tho present case bad been so appeal¬ 
ed to the Judge. WOOMESH CHUNDER SOOTE 
V. Ram Chunder Mowree, 4 W.R. Act X, 
40. 

(46) —/Ic'f VIII of 1859, s. 2 —Res judicata 
—Joint light declared in first suit—Separate 
share claimed in second suit—Mode of enjoy- 
ment—Ijmalee property.—PldhitiQ sued for a 
declaration of his right to occupy one half 
of a chundee mundul for vooja purposes, to a 
joint right in which ho bad been previously 
declared to bo entitled. Looking at it as an 
attempt to reverse a previous decision passed 
in a suit in which the plaintiff claimed a 
separate share of the chundee mundul but in 
which the Courts declared him entitled to joint 
possession of it, the suit was not maintainable 
under s. 2, Act VHI of 1859 ; but regarding it 
as a means of obtaining from the Court an 
order as to the mode in which an ijmalee 
right should bo exercised, it was equally 
untenable. The mode of enjoyment of ijmalee 
property is a matter for private arrangement, 
and not for judicial determination. ROMESH 
CHUNDER BHUTTACHAIUEE V. SOORJOO 
COOMAR BHUTTACHAIUEE, S W.R. 90. 

(47) —S. 13 iCiv. Pro. Code, 1382)—Res 
judicata —Se^ami and tehwari cesses agreed to 
be paid under kabuliyat — Previous decision 
disnlloioing the same. —Plaintiff sued a il/oA:«r- 
aridar for rent and. also, for certain illegal 
cesses known as selami and tehwari on iho 
basis of a kabuliyat, under which the dofondant- 
mokuraridar had agreed to pay tho same. 
The defendant denied his liability to pay tho 
cesses and relied, in his support, on a judg¬ 
ment between tho same parties and in relation to 
the same property in a suit for a previous 
fasti. Held, the claim for the cesses was res 
judicata, the judgment in the previous suit 
having declared the non-liability of tho defend¬ 
ant to pay tho same. Ra.IAH Padmanand 
SiNQH Bahadur v. Radhe Singh. 9 C.W.N. 
489. 

(48) —Ciu. Pro. Code, 1882, s. 13— Suit for 
recovery of lands.hero a prior suit for the 
recovery of lands, claimed as a portion of 
certain parcels situate in a mouza leased in 
putni. was dismissed on tho ground of those 
parcelshaving been inoluded in a putni lease 
of an adjoining mouza, granted prior to the 


Res continued. 

-2.—Adjudicatiooa— continued, 

plaintiff’s lease, a subsequent suit for the re-^ 
coveryoi certain other lands forming portion of 
the same parcels on the same title was held 
barred as res judicata. SUNDHYA Mala 

V. Dabi Churn Dutt. 6 C. 715. (i M. 
H.O. 245. 13 W.R. 64, 2 C.L.R. 33, 8 
C. 145, F.) [R., 12 C.W.N. 739 = 9 C.L.J. 
597.] 

(49) —XIX of 1863, ss. 8 and 9—Adjudi~ 

cation of title — Res judicata. —An adjudication 
of title by a Collector under s, 8 of Act XIX 
of 1863, whioh, under s. 9, becomes final by not 
being appealed against, is res judicata and 
cannot be re-opened in a civil suit. HarsahaI 
Mal V. Maharaja Singh, 2 A. 294. [2?’., & 

A. 280= A.W.N. 1883, 20; /)., 2 A. 839.] 

(50) —Landholder and tenant—Ejectment of 
tenant by order of Revenue Court —Suif by 
tenant in Civil Court for declaration of title-^ 
Jurisdiction —Res judicata —Act XVIII o/ 1873 
{N. W.P. Bent Act),ss. 34, 93(6)— Civ, Pro, Code, 
S.13. —Whore the question of a tenant’sliability 
to ejectment in consequence of certain acts 
committed by him, being made exclusively 
cognisable by the Revenue Court, is decided by 
such Court, such decision, on becoming final, is 
res judicata^ and bars a fresh suit m the Civil 
Court in respect of ibo same matter. Radha 
PRASAD SINGH V. SALIK RAI, 5 A. 248 = A, 

W. N 1883, 10. (3 A. 85, D.) 

(51) —.Acf II of 1901, (*lgra Tenancy Act)t 
s. 199— Suit for ejectment in Revenue Court—‘ 
Omission on part oj defendant to plead title ifi 

' himself. —In a suit for ejectment under Act II 
of 1901, the defendants did not plead their own 
title to the plot in sun, and, in fact, did not 
oppose tho suit for ejectmeut. Held that a 
subsequent suit, brought in a^Civil Court by 
the then defendants, for proprietary possession 
of the same plot, was barred by the principle 
of res judicata. HIHARI v, SHEOBALAK, 
A.W.N. 1907, 189 = 4 A.L.J. 545 = 29 A. 601. 
(A.W.N. 1904, 109, 141. 27 A. 569. D.; 
A.W.N. 1907 1. C, R.; 29 C. 707, Disc.) 
[R., G A.L.J. 259.] 

(62) —Res judicata— Decision in rent suit — 
Ex parto decree — Civ, Pro, Code {Act XIV 
of 1882), s. 13.—Tho rule of res judicaici 
may be applied, although the decree in the 
former suit was passed ox parfo- Where an 
issue was raised on tho points now called in 
question, and tho issue was heard and finally 
decided by the Court on the previous oocasion 
in tho rent suit, tho rule of res-judicata applies, 
although the suit was dooidod ex-parte, KARA 

Chandra Baiuaoi v. Bbpin Behary Das, 

6 Ind. Cas. 860. (2 Ind. Oas. 11, Affirmed,) 

(53)—Res indicntA-- Matter of record— Estoppel* 
—Whore, iu a previous suit for rent, tho Court 
found that t he defendant was not the plaintiff’s 
tenant, the defendant is estopped by a blatter 
of record from pleading in a subsequent suit for 
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Res Judicata—continued, 

^.-Adjudications—coniinufid. 

Fayj '’DHTrr" tenant. 

CW N S7^ r^n; ^^^abuddin Sirdar, 6 

t tt.w. 67S. [.P.,3 C.L.J. 201 34 C QOO ■ 

Doubted £ D., y C.WN. 928 = 2 C L J 889 •' 

A. a O.W.N.100, N, 7 C.L.J. 

(54)— Civ. Pro. Code o io c' , 

rent based on a lease deed—Subsequent ^uit tor 
T.ITT oam! lease deed- 

aM Court on slrtllf ^oj fa^ToflZVl 
Confirmatton of first Court's decree—wEml ' 
od}uaxcatwn. - Pla.ntifi sued to recov^ « ' 
Varamba with arrears ol rent. A prior suit bv 

and^oa^L^® same land 

missea. PUintifi con tended that a^' t-ha 

form , ^ gtbat^ a^^the 

^ourt, the present suit was not barred bv the 
decision in that suit. Held that Z present I 
whi Within the competency of the Court 

Ztl'Tt notwithstanding ' 

hat in that other case there could have been 

Wred °by s 7tr ‘‘^^ofo^e. 

9ft P Code. (17 M. 273 R • 

195--lfi’l\fv 29 m’ 

M.l:S V' 2 =M 

WN 6bfi 1 mu M.L J. 134, 9 C. 

appellate Court con- 

Stoneth Court on the 

question of °“‘u ^ ‘o ““o suit on a 

Court iR ^ ^ appellate I 
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^es Jua/cata-coDtioued. 

2—Adjudications—conlwaed. 

the proceedings for settlement of rent ona 

tbe pla^nMff-s d:im ?o^“rf:rr„%i"nr 

S“c%-r 

Bengal Tenancy Act ^This^R 
extended to OriSRH “ot 

«T.i -,mS BM®“,"oTr35,* ”“*■ 

« “^‘SSolT-S'.S' “«'«>■- 

same parties t° resoecf n7 T 
Maintainability .— Where the n 
legality of a resumpt.^made \v “ 
had become final by a decision 
appellate Court it wa^nor ’ second 

parties to litigar’e again in ^'°“P®^ent to the 

matter. Venkata NABAsmRr 

Enhancement —'Rqs indin^fo t7 , 

emdence, discovery of-Review 0/ 

The question of the right trx 

been decided in the pin ntfff’s 

former suit, it u “‘‘® ® ‘9 the 


n}^oli ^°’' ‘^olaration of nature of rent 
cerfai« h proceeding fixing 

loluu-m “/• ^hetlrabar 

or o«ier5 '^^i^'^oation as to nij-jote 

“3. it (2TT0 10^7 

The plaLift *• 13.- 

land in A- A ^ declaration that the 

tliQdefsodIn*f!^ situated iu Orissa, was held by 
i^ent and not plaintiffs on a prcduoe- 

settlement I a as shown in the 

*liat the landQ ^ declaration 

plaintiffs and nij-iote lands of the 

PlaihtiS anH T cultivated before the ' 

Oouris held thnr^!-^ ancestors. Both the lower 
cafa by virtue of question was res ^Mdi- 

that ther^wl nn proceeding and 

whether thn la. necessity for determining 

withtha had jurisdiction to deal 

‘he pertiert'“°“ between 

‘>e'0g rntde^in tr®* revenue was 

being s^ rL s m province of Orissa. That 

‘ion utdet sub s 9“?‘ 

Tenanoy lot He fi a 

a prodiina^^'’ I. ® money-rent and not 

‘he ptaTntfff!. by the defendants to 

“adet 1 °bjeo‘ion was preferred 

106 and fbe "“^er 

107 fchfl k under the provision of 

W, the decision of the Settlement Officer in 


former suit. iT must^T^ onsMemd" 1“ 
judicata in this suit for j 

course for the defendant The 

fresh evidence not in^his discovered 

at the time of the first dscision 

a review. BHUGGOBUTTr Dabea 
KANNATE LOHA, 1 W.R. 167 

-A suit for enhanTemlt ot w! 

OQ the ground that the defendant 
an unexpired lease. Subsequeutlv^ R 
authorities re assessed the ^land A^sr^^A 

twTh brought for enhancement HsM 

had mor:ard^'S:~:: ^^ll ^a^rtt 

the s Jcond dt'tm °H^lesiuP 

mad odd V. KARArtlHT/D“.S: ,aWe“- ■ 

khudi kamini or hearth tlr i” '"^^-fourth of 

of Act XVII of (m -HeldTh^tT°:^~^- 
mama Sangal, tah&il Kai>l«T * ^Brahmans of 

get from the Lambardars of thl? 
fourth of the hhudi kamini or heatth f ® 
lected by them, aud their right tn ^ 
iud%cata by reason of a previLs^rfp®®* 
ween the parties. HWdl^aho that 
a Kevenue Court whirh ro ®^der of 

cafa question between the pa°rtfe? fa rf\J“di- 
be set aside on revision ZxnA ' 

XVII of 1887. BodhI 

« P.W.R. ,911. Rev. = 1^0 lords. 2M 

tion of famiirpropeTtirhid'’h‘®^ P“‘i- 



1191 


THE ALL INDIA DIGEST. 


1192 
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-2.—Adjadications—coniinti^d. 

some properties divided in pursuance thereof, 
but the partition was not completed on account 
of disputes, held, in a suit to enforce the award, 
that an alternative claim for partition cannot 
succeed, since there has been already a valid 
award. SUBBARAYA CHETTI V. SaDASIVA 

Chetti, 20 M. 490. 

(61) — Suit for partition — Award, effect of .— 
An award duly passed in accordance with a sub¬ 
mission of the parties is equivalent to a final 
judgment. To give effect to it. the subsequent 
consent or approval of neither party is required. 
After an award made for a partition of joint 
property neither party can sue for partition, 
any more than he could, if a decree in a suit for 
partition had been pafscd. In order that the 
parties should be remitted to their previous 
rights, there must be positive evidence that 
both parties agreed that the former state of 
things should be restored. It is not enough 
that the award was not enforced or that even 
both the parties objected to it. KRISHNA 
PANDA V. BaLARAM PANDA, 19 M. 290- [F., 
20M. 490. 33 C. 881 = 4 C.L.J. 162 = 11 Bom. 
L.R. 20 = 5 M.L.T. 220, 1 S.L.R. 236; R., U. 
B.R. 1906, 1st Quarter, Specific Relief, 30.] 

(62) — PartUion'proceedings — Determination 
of question of titlejndioktA—Act XIX of 

1873 (N. W. P. Land Revenue Act), ss. 113, 
114.—An adjudication of a question of title 
raised between parties to partition-proceedings 
under Act XIX of 1873, is a bar to 
a suit in the Civil Court between the same 
parties in respect of the same title, although, 
in some respects, such adjudication may have 
been defective or irregular. (2 A. 294 and 8. 
A. No. 129 of 1881, decided on 27th July, 
1881, F.) Such an adjudication, being one 
under s. 113 of the Act, can be questioned 
only in the manner provided by the subsequent 
sections, and not by separate suit. BATESHAR 
NATH v. Paizul-Hasam, 5 A. 280 = A.W.N. 
1883, 20. 

(63) — Civ. Pro. Code (1882), s. 13— Deci¬ 
sions of questions of title in suits under s, 283, 
when operate ds res judicata.—Whore in his 
suit under s. 283 of the Code, the claimant- 
objector claims both in form and substance, 
against the judgment-debtor, a declaration of 
bis title to the whole of tbo property, the title 
to which is in issue in the suit, a docreo in such 
suit declaring the liability or non-liability of 
the property to attachment and sale in execu¬ 
tion of the creditor’s decree, must necessarily, 
unless the suit be decided on a ground not in¬ 
volving the question of title, decide and deter¬ 
mine all questions of title on which the par¬ 
ties to the suit could roly, so that such deci¬ 
sion would operate in any future suit between 
the parties as res judicata on those questions 
of title, though such subsequonc suit might 
relate to property not in question in the prior 
suit under s. 283 of the Code. DwARKA DAS 

T. Kameshar Prasad, 17 A. 69=-A.W.N. 
1895, 3. [R„ 67 P.R. 1907 = 66 P.W.R. 1907.] 


Res Judicata —continued. 

-2.—Adjudications— continued, 

(64) —Res judicata—Dismissal for default^ 

Questions of title — Civ. Pro. Code, 1882, s. 13. 
—Where, in a former suit between the parties, 
issues had been fixed on the question of title, 
and the suit was dismissed, as the plaintiffs 
bad failed to adduce evidence, which it was in¬ 
cumbent upon them to do, it must be held 
to have been dismissed on the merits, so 
that a subsequent suit for possession of the 
property on the same title would be barred 
as res judicata, KARTICK CHANDRAPAL v. 
Sbidhar Mandal, 12 C. 563. [R.,9C.W, 

N. 679.6 C.L.J. 362.] 

(65) — Civ. Pro, Code, 1892, s. 13 ( = s. 11)— 
Dismissal of suil^Decree providing that fresh 
suit might be brought as to part of subject- 
matter —Res judicata. — Whore a suit for posses¬ 
sion of immoveable property was dismissed on 
the ground that plaintiff could not prove bis 
title to the whole property, although ho could 
to the extent of one-third, it was held that the 
decision was res judicata in regard to the one- 
third, although the decree declared that he 
could bring a second suit for it. and although 
this portion of tbo decree was not appealed 
against. SUKH LaL v. Bhikhi, 11 A. 187, 
F.B. = A.W.N. 1889, 13. (5 A. 595. 8 A. 282, 9 
A. 155. A.W.N. 1885, 171, Expl.) [H.,6Bom, 
L.R. 594; D., 17 C. 398.} 

(66) —Decision in previous suif /or possession, 
holding plaintiff's right barred by reason of an 
agreement — Whether res judicata in a Stt6- 
sequent suit, after bar of the agreement by 
time .— The present suit for possession was on 
a cause of action identical with that of, and 
between parties virtually tbo same as those in, 
a prior suit, in which, it had been held that 
the plaintiff was not entitled to possession, by 
reason of an agreemet to soli in favour of the 
defendant. The Subordinate Judge dismissed 
the present suit as res judicafa by reason of 
the prior decision, but the District Judge held 
that the plea of res judicata was not sustain¬ 
able. Setting aside the decree of the District 
Judge held tho fact that the agreement to sell 
in favour of defendant was enforceable by him, 
at tho time of tho prior suit, but had become 
barred by time, at tho time of tho subsequent 
suit, oould not prevent tbo operation of the bar 
by res judicata. ADAKKALAM CHETTIAR v. 
RamalINGA CHETTIAR, 29 M. 320. 

(67) — Civ. Pro. Code. s. 13—Suif for ;oinf 
possession —Prior suit for sanw relief dismissed 
—Res judicata.—The plaintiffs had brought a 
suit against tho defendants for exclusive pos¬ 
session, and, in tbo alternative, for joint posses¬ 
sion of tho plaint land. Tho questions raised 
in that suit having been brought into issue 
and cvidonco having boon taken, tho action 
was dismissed. Tho Court in dismissing the 
suit, though wrongly, did not reserve to the 
plaintiffs tho right to bring a fresh aotion. 
Tbo present suit was for joint possession of the 
same land. Held, that tho dismissal of the 
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Res Judicata —continued, 

•2.— Adjudications— conrinwed, 

fcraer suit was a bar to the present suit. 

^ 9 A. 139 = A.W.N. 1887, 3. 

(5 A. 695. 8 A. 282. 13 M.I.A. 160. iJ.) [F 
9 A. 690; Appr., 11 A. Z87.j 


(68)—Ciu. Pro. Code, 1882, s. 13-Res judi- 

declaration when plaintiff was 
enttUed to possession—Passing of decree accord- 
inglp’-Subsequent suit for possession-Mistake 
of .aw-Maintainability of swif.—There were 
two divided brothers. One of them, in con- 
juncDion with his senior wife and to the exclu- 
Sion of the first defendant, his junior wife, 
^ok a son of the other brother in adoption. 
Un the date of the adoption he made a settle¬ 
ment of some of his properties upon the first 
defendant for life and with remainder to his 
daughter by her. He died sometime after and 
was followed by his senior wife and the adopted 
son successively. Thereupon bis brother, 
w the reversionary heir of the deceas¬ 

ed adopted son, sued for a declaration that he 
was entitled to succeed to the properties left by 
hi8 brother, including the properties comprised 
in tho deed oi 86ttl6n36ut iBadG by bioi io 
favor of the first defendant and her daughter. 
Ihe suit was dismissed as regards the proper- 
ties comprised under the deed of settlement, 
and a decree was passed in respect of the other 
properties. On the death of the then plaintiff, 
his sons, the present plaintiffs, instituted the 
present suit for possession of the properties in 
respect of which a declaratory decree had been 
pas. ed in the former suit. Plaintiffs contended 
that on the death of the adopted boy, the first 
Cendant, being only in the position of 

adoptive step-mother, could not succeed to his 
properties and their father succeeded to those 
properties and on their lather’s death, the same 
e\olv 0 don them by descent as his heirs. They 
sought avoid the effect of the former decree on 
eground that it proceeded on a mistake of law, 
namely, that the first defendant was entitled 
0 succeed as adoptive mother and that their 
ather was only presumptive reversiouer on her 

express adjudication in 
cue former decree, that the plaintiff’s father 
was entitled to succeed to the properties now 
ued for only on the death of the first defendant, 
ecessarily implied that the first defendant and 
030 claiming under her were entitled to the 
possession and enjoyment of the properties 
ring her life-time. When such declaration 
as embodied in the decree itself, it was im- 

question or issue was actually 
f decided as to whether or not plaint- 
s father was entitled to succeed to the 

death of the adopted boy as his 
mediate heir, which was the claim on which 
^Qe present suit was founded. The plaintiffs’ 
im could not be allowed and declared in the 

possession 

7 jeotiug defendants, without setting aside 
decree. The present suit was there¬ 
of av as res judicata, quite independently 

explanation I or explanation H to s. 13, Civ. 


Res Judicata —continued. 

2.—Adjudications—confinufid. 

ammal SaSTRI RA- 
T ? ; n® “• = M.L.J. 58. [R., 13 M 

®O.C. 243, 30 M. 461-17 M L j’ 
250, 44 P.R. 1908, 26 M. 760.] 

Vleaded by one de- 
/ ndani and supported by another aejendant to 
be res judicata between them.~The plaintiff S, 
brought a suit against the defendant, C, for 
possession of a deceased Hindu’s property on the 
ground that he became entitled to it by survi¬ 
vorship. The defendant, besides pleading 
adoption, custom, &c., also pleaded that, if hi! 

the plaintiff 

ri!L property by 

1 °^ 'Rberitance. In consequence of this 

fofnn •“ ® instituted a suit 

natrSTtb”^ property. Tbe Subordi- 
nate Judge thereupon made R a defendant to 

the plaintiff, S s suit and S a defendant to her 

suit. In the suit of R, ic wah pleaded bv the 

^ better HgL 
than the pre.S6nt plaintiff, S. The Subordinate 

pral!!iff s ‘and ^ 

S and dismissed that of R who did not appeal. 
The delenaaut C appealed, making the plLnt- 
in. fc>. alone a respondeat. Held, that the 

wh^^h°!J ^ plaintiff, S 

who had a better title was res judicata between 

nUin?ff ^ between the 

plaintiff and the defendant. C. Chunni Lal v 

Srimandik Das. 9 O.C. 125, b. 

(701—Cip. Pro. Co* (1382). s. 13 (=s n 
Present Co*)-Res judicata-Sn,t by puis^ 
mortgagee-Prxor mortgagee's omission topuZ 
h,s Charge-Decree for sale-Subsequeni mit 
onpmsne mortgage, not maintavnaL. -D in 
a suit by a subsequent morigagea for sale 
of tbe mortgaged property, a prior mortgagee 

who IS impleaded as defendant, fails to Lad 

his prior mortgage and his right to have 
of the mortgaged property, but not subject 

t^o bis prior charge, a subsequent suit by himLn 

his prior mortgage will be barred by Exph II 
to s. 13, Civ. Pro. Code. SRI GOPAL v PTRO’trT 

a C.I,.J 574; M. o'., Ji o 4» tj’ 

248 .1 C.L.J, 337; R.. 7 0 C. 152 U B R idrifi' 
3tdQr. C.P.C. 46, 36 0. 193 L 1 rAd 0 °®’ 

913 = 5 C.L.J. 6LI, 12 G.W N 292-7^n 
504, 10 O.C. 146, 12 C.WN 862=8 
92 = 35 0. 979. 12 0.0 sV'g P r? 

Ind. Oas. 686, 13 M.L.J. 448 = 26 M, 760- 
35^1]’ 301 = 2 M.L.T. 330=b M.’ 
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Res Judicata — ooDtinued, 

-2 —Adjudications— continued. 

mortgage i to defendant by the plaintiff’s father, 
and the defendant was in possession as mort¬ 
gagee. Held, that, as the plaintiff had an 
opportunity of bringing the question of mort¬ 
gage before the Court in the former suit and 
failed to do so, he could not rest a new suit on 
that grou'id, and that the second suit was barred 
by 9 *2 of Act Vnt of 1859. P^R( Mal v. 
VASAND ilAM. 33 P R. 1877. 

(72J— Civ. Pro. Code, 1882, ss. 13, ExpL II, 
42, 43—Dtsmissaf of suit for redemption of 
mortgage—Subsequent suit for redemption of 
another mortgage. —Though the subject of res 
judicata was dealt with more comprehensively 
in Act XIV of 1882 than in the former Code, 
yet, ss. 13 and 43 of the Code of 1882 were not 
exhaustive of the law of res judicata. That 
law was tbe same under the Codes of 
1877 and 1882 and was substantially the 
same as the English law. The expression 
“the subjects m dispute” in s. 42 signi¬ 
fies the jural relation between tbe parties 
to the suit, for the ciet^rminatiou of which the 
suit was brought. Toe object of ». 42 was to 
require the pUintif! to bring forward bis whole 
case as to the matter of litigation on the ques* 
tion of right involved in the suit and not to 
require him to uoice all the causes of action 
which he may have against tbe defendant in 
respect of the corpus or object matter of the suit. 
Where 8ever>il indopendent grounds of action 
arc available, a party is not bound to unite 
them all in one suit though be is bound 
to bring before the Court all grounds of 
attack available to him witn reference to 
the title which is made the ground of action. 
Plaintiff, claiming as the daughter’s sou and 
legal repfcsentativo of the original owner of 
certain property, sued for redemption of an 
alleged usufructuary mortgage thereon. The 
defendants, while denying the pUiutiff’s rela¬ 
tion to the owner as well as the mortgage sued 
upon, pleaded that a pinion of the property 
had been usufructuarily mortgaged them 
by the said owner and that the sain • had been 
sold to them subsequently. With jiit dooiUing 
the que.stioii of pbiintiff’s relation to the owner, 
the suit had been dismissed, pn the ground 
that tbo m J^tgi^g(i sui.'d upon was not proved. 
Thereupon, plaintiff brought the pre'^ent suit 
substanii-illy against tbe same defendants for 
redemption of tho usufructuary morlgago 
admitte 1 by the defendants in the previous suit. 

Held that neither of tho decisions of the Piivy 
Council inli B.L.R. 158 and 20 C. 79. nor 
Expl. II 10 s. 13, could be relied on as lending 
anynupp rt to the proposinon that a plaintiff 
who sought to redeem a pp*’olfic mortgage or to 
eject on a speoific loase and failed in such suit, 
because tho mortgage, or lease was not proved, 
was thereby precludod from seeking to redeem 
the same property or a portion thereof from 
another specific mortgage, or to ejoot, on tho 
strength of his title, the person in possession. 
The real test was whether tho cause of action, 
or the transaction on which tho two suits wore 
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based, was the same, and not whether the 
transaction was sought to be established in 
different modes or by different means. Cooss- 
quently, tbe present suit to redeem a mortgage 
other than that which formed tbe subject of tbe 
prior suit was not barred by s. 13, Expl II. or 
by 9. 43 of the Code. RAMASWAMY AYYAR 
v. Vaithinatha AYYAR, 26 M. 760»13 M.L. 

J. «8. (21 M 91,22 M. 259, Disc.; 25 B. 189, 

Diss.) [Hot F.. 6 Bom. L R. 594 ; F., 28 M. 
406, 29 M. 153 = 16 M.LJ. 48. F.B.; Appr . 27 
M. 102 ; 2 N.L.R.. 94 ; R., 27 M. 380,1 C.UJ. 
337. 30 B. 395 = 8 Bom. L.R. 296. 55 P.R, 
1907 = 96 P.W.R. 1907=65 P.L.R. 1908. 7 
C.L.J. 604 = 12 O.W.N. 292, 31 M. 385. 12 0.0, 
347.] 

(73) —S. 11, Cii\Pro. Code, 1908, Expl. IV — 
Suit on first mortgage^Order for unconditional 
sale — Hon-disclosure of second mortgage — Subse¬ 
quent suit on second mortgage — Dar.— Where 
a mortgagee holding two mortgages, under two 
separate deed®, of the same property, sued upon 
tho first, mortgage without disclosing the exis¬ 
tence of the second mortgage, and obtained a 
decree for unconditional sale of the property, 
and where bo subsequently sought, by a sccood 
8uit» to enforce bis second mortgage by sale of 
the same property, hell that he was barred 
from suing a second time for sale of the property 
on hivS second mortgage, by s, 11, Expl. IV, 
Civ Pro. Code, 190:). DlWAN SAHUUAM 
TAHILRAM v (tAGUMAL Dharamdas. 4 S.L. 
R. 82 = 8 Ind. Cas. 216. (24 a. 429, P.C.. 30 M. 
353, F.) 

(74) — S. 13, Cii*. pro. Code. 1832—Prior 

mortgage of entire share inih possession—Second 
mortgage of iwo-thxrd siuxre^Suit for saloon 
second mortgage— Prior mortgagee partp—Ho 
prayer for possession of one-thiri—Second suit 
for possession—Res judicata.— D, father of 
R K, R L and (t, m .rtgagod his property 
to S with possession Subsequently R K and 
R L executed a simple mortgage of their 
two-third share to B. B brought a suit 
for sale upon bis mortgage and offered to 
redeem S. Ho did not ask for possr'ssion of 
H’s share alter rodouiptim. The Court give 
him a decree ordf'nng liiin to pay up S’s mort¬ 
gage. B appbod for an ordc* absolute praying 
lor sale of G’s share after redemption. Tho 
application was rejected then broughMho 

present suit against (1 for possession of G’a 
one third share. Held r.hat the suit was barred 
by tho ruin of rps judicata inasmuch as the 
plaintiff in tho first suit ought to have claimed 
possession of O’s one third share, which could 
not bs sold iit execution of his docroe against 
tho other two-third. Tho cause of action for 
demanding possession had aooruod when B 
brought tho former suit. Tho right lor tho 
redemption of the tmtiro mortgage, as then 
interpreted, bad vested in B, and to demand 
possession was part and parcel of that 
right. BHUUA V. GHURE, 8 A.L.J. 382. (36 

B. 661, R.) 
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•Res •/urf/ca/a—conMoued* 

2 . -Adjadicationa^coniinuei. 

1 {Transfer of Property 

Ac(K ss. 90, 100—/o en/orce ue?idor’s lien 
hy sale-Determination in that suit of vender's 

uSr s for decree over 

endor s lieo hj sale of the property, the Court 
further deeded that “ the defe^danle caonot 

held liable for any part of the amoun t claimed. 
The property sold to them can alone be liable ” 
Sabieqaently, the plaintifis applied for a per- 
sonal decree under s, 90 of the Transfer of 
roperty Act, 1882. Held, that it was within 
the competence of the Court to determine the 
personal liability or otherwise of the defend- 

was r 90—and that the matter so determined 

res judicata in respect of their subsequent 

In thefiuding astotheper- 

Ih s 9®'®®d»nts was not 

embodied in the decree. Uttam Ishlok 

r’'^^1- A-W N. 1906,-44 = 

3A.L.J. 171 = 28 4. 36S.(7 A.606.U , 

^’'o- Code. 1882, Res judicata 
“ ’’^'^’-‘aage-Compromise by 
.“7* ’mortgagee accepted a simple money decree 

on a barrel.—A suit for sale 

tL? ™°“gage was compromised on the terms 
mnll a fflwtgugee should accept a simple 

S a'’® “'® mortgage. 

ThII’do ^ a decree was accordingly passed. 
Tb s decree not being satisfied, the mortgagee 

Heldih^lZ I ‘“"u ““‘^g»g®3 property. 

Kano RIPiariUlv. 

=3?«®aQ 'a*',® 263 = 5 A,LJ.. 732 

oaa Cas 561. (33 0.849 P- 

26 A. 223, A.W.N. 1905. 152, D.) ' 

(77)—Cowseni decree~Effect.~-k decree by 

b'odiag OQ the parties thereto 
t..? vy obtained on con- 

est. Nicholas V, ASPHAR, 24 c. 2 I 6 . [in 

iH^ 2 :ican Co., L.H. 

Ifii 10 Bellcairn, L.R. 10 P.D. 

161, 18 M. 1 , 13 M.I.A. 497. R.) 


R,es */udyca^a—continued. 

2 .— Adjudications— confinued. 

I’h therefore open to 

he defendant to again raise the defence that 

as to the ownership of the property hanmg 

become res adjudicata between the parties 
1875™^^ Singh, 70 P.R. 

Code, 1882-Res judi- 

»”««« s«f out his 

to eilct l f Ii ? Plaintiff filed a suit 

to eject defendant m possession of a room used 

The nTa? r °'?®® ‘'"‘°"g'°g ‘o ‘he plaintiff 

ou m thi 'i ° "‘“a P‘’'’P®“y "-AS not 

set out ID the plaint, and no question was 

raised whether the whole of thoVoperty was 

not the subject of a religious trust. He got a 

AnnIfMaI®p'^^® Court of first instance, buf the 
Appellate Court came to the opinion that the 

house was impressed with a religious trust 

and that the plaintiff’s claim Zu d C 
bem based upon his right as manager. The 

hil‘“cla1 °PP°“"“‘‘y of altering 

his claiin as manager under the will of the 

person who established the trust. That offer 

was not accepted and tne Appellate Comt 

dismissed the suit. The plaintift' ^bseqnently 

will“of Ih’^'*® m^oaget un^r the 

the ? US “t"®®' ®' ‘\® '^ho established 

luL a’ ®^®®‘' “*® defendant irom the 
room and to get an account of the profits and 

emoluments which the defendant had received 

barred as res judicata, for thn plaintiff 
in both the suits was asserting a ^purely 
personal right in his own personal intorest 
and It was a right which might and ought 
to have been put forward m the first slit 
HaRGOVAN RamJI V. MULJI Harttvam* 
ll^Bom. L.R. 921=34 4 I 6 " 4 “ n^^cts.' 


(78) Evidence Act, s, 13— Previous judgment 
P^-ftes determining question at issue — 
^3 judicataVllI of 1859. s 2.-Plaintiff 
iL instituted in 1374. had sued 

W n ^®72 for alienating a piece of 

Hal \ belong to the gaddi of a Dhurm- 

fn^ A plaintiff claimed to be the 

ppacent successor. A decree having been 

sull I-T®''^® plaintiff, he again 

alia ^ same defendant for making another 

^ portion of the same land. It 
wanaf previous juJgmeot of 1872 

Act ^ relevant fact (Indian Evidence 

wKttfu’ X. issue between the patties 

fnt the land belonged to the gaddi or not. 

therefore was relevant and 
property in question 
ged to the gaddi and not to the defendant 


(8C)} Claim by a scheduled creditor aqaihst 
the insolvent after his discharge—Held that 
a suit by the creditor of an insolvenTin re^ 

m fhB “'® prepaid 

the insolvency procaediogs of whicn he 

was well aware, was barred as res judicata 

J.B PENHEAROWv. P.ARTAB SINGH 7fi P R ' 

1899 = 24 P.L.R. 1900, Notes ofTdyenfs.®' 
(81)— Procedure— Fresh suit for portion of 

tZ "‘Cotr^'f -^-ice~Za!l 

uawse oouri ~ Jurisdiction — Chief Cot,vi^ 

portion of the pkfn- 

mg portion disallowed, the Plaintiff 

d?-no°* a **^esh suit for the 

d these facts (l»that 

SSL 

7tV‘‘j thi extoa-TuTibial ddvlce 

rLh^“th!77 a“® ®«®®‘ -i^^tevel upon the 

the lla ntW- ^nd with reference to 

the plmntiff s prayer for the exercise by the 

Chief Court of its discfetionary powers under 
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Res JudicatM^oniinMQ^, 

— 2.—Adjudications—con<inu«d. 

s. 28 of Act XI of 1865, Jield that the said discre¬ 
tion must be exercised on general principles in 
regard to established rules, and the Court had 
DO power, upon a suggestion or a doubt of a 
possible failure of justice, to alter orders duly 
and formally made upon evidence heard. 
Mokurdar Mull v. Khodabux, lA P.R. 
1866, Civ. Ref. 

Suit to set aside decree —Res judicata 
Review—Vfhete a suit seeks the reversal of a 
former decree between the same parties on 
the allegation of the falseness of a fact which 
the former decree establishes as truey the suit 
cannot lie. The plaintifi's remedy is by way of 
review of judgment in the previous suit. 
MALAKSHAHRAZ v. MOWAZ. 31 P.R* 1868. 

(83) —5uif to set aside a decree on the ground 

of fraud—Sole question raised in the suit af- 
ready decided tfi proceedings under s. 108 of the 
Code Of Civil Procedure— Res judicata. — In a 
suit to eet aside a decree, as having been obtain¬ 
ed against the piainlif! by fraud* bubstantial- 
ly the only ground relied upon was that the 
suit bad been improperly instituted against 
the plaintiff as of full age, when* in fact, ho 
was a minor. This bad been decided against 
the plaintiff in earlier proceedings between the 
parties under s. 108 of the Code of Civil Pro¬ 
cedure. Held that the suit was not maintain¬ 
able. Nidar Mal V. Raunak Husain. A.W. 
N. 1907, 191^4 A.L.J. 668^29 A. 608. (29 A. 
212, ; 21 C. 395,/).) 

(84) — Suit to set aside deed of relinquishment 
—Dismissal of suit for default after partial 
enquiry—Subsequent suit by defendant to en¬ 
force the deed—Applicabiliiy of rule of—Civ. 
Pro. Code, ss. 13 and 372— Suit based upon 
registered deed of release—Limitation Act, arfs. 
49 and 116, applicability of. —The plaintifi in 
the suit alleged that he was dosirous of publish¬ 
ing translations of certain Sanskrit religious 
books and that the dofondant agreed to act as 
the Honorary Secretary in respect of the busi¬ 
ness of the publication. The publication be¬ 
came a lucrative business and was conducted 
ontirtly by the dofondant as manager on behalf 
of the plaintiff. Subsequently, a deed of rolin- 
quishmout was executed, by which tbo defend¬ 
ant acknowledged tbo plaintiff's title in tbo 
business and by which certain mutual agree¬ 
ments were entered into between them with 
regard to tbo accounts of tbo business. The 
defendant, however, declined to make over the 
stock of the business. Hence tbo present suit 
by plaintiff, for delivery to him of the 
books and publioations in the possession 
oi the defendant. Tbo defendant contended 
that the deed of rolinqu'sbmont was exe- 
outed benamee and that the plaintiff's suit was 
barred by limitation. Prior to the institu¬ 
tion of the plaintifi's suit, the dofondant had 
brought a suit against the plaintid for a declara¬ 
tion that the deed was benamee. The suit was, 
however, dismissed, after tbo examination of the 
present defendant as plaintiff in that suit in 


Res Judicata—oemtinned, 

-2.— Adjudioations— continued^ 

consequence of a report by his counsel that he 
bad no instructions in the case, on a subsequent 
day to which it bad been adjourned. The pre¬ 
sent plaintifi, therefore, contended that the 
defendant in consequence of the dismissal of the 
suit brought by him, was estopped from impugn¬ 
ing the validity of the release deed. Held, the 
deed of relinquishment was in efiect a contract 
and the acknowledgment that the property in 
the books and publications belonged to the plain- 
tifi contained therein, implied that the property 
in suit was the property of the plaintiff. Hence 
the document fell under art. 116 and not under 
art. 49 and was uot, therefore, barred. Held fut- 
tber, that the issue raised in tbo suit on behalf 
of the defendant bad previously been an issue 
raised by him in the prior suit, i.e., as to whe¬ 
ther the deed of relinquishment was or was not a 
benamee transaction. The matter m issue in this 
suit was directly aud substaiuially in issue in 
the previous suit between tbo same parties. The 
question was heard and finally decided within 
the meaning of s. 13, Civ. Pro. Code, because the 
defendant having bad an opportunity to prove 
his case failed to prove it. Consequently, the de¬ 
fendant was precluded from setting up the plea 
that the deed of relinquishment was not real but 
benamee and tho provisions of s. 373, Civ. Pro. 
Code, availed him nothing (19 G. 159, 15 l.A. 
186 = 160.173. 2 C.VV.N. 337 = 25 I.A. 102, 
D.; 6 b. 482. 8 A. 283. 23 W.R. 58, 10 M. 272, 
13 M. l.A. 160, 12 0. 563, R.) But the Court 
having found, on tho evidence in tho case, that 
the plaintiff did not prove his case that tho 
business was commenced by him with his 
funds, gave a decree for tho plaintiff, for an 
account of tho stock in trade of the business 
without costs. Roma n.ath Das v. IiIohesh 
Chunder Pal, 9 C.W.N. 679. 

(85) —Land i4c5uisi/ion (I of 1894), deci¬ 
sion ns to person entitled to compensation in 

I proceeding sunder, effect of- —The question, in 
this oaso, was with roforonco to tbo binding 
nature of a decision as to the rights of persons, 
who claimed compensation in a previous pro¬ 
ceeding under the Laud Acquisition Aot, con¬ 
ducted on a referenoo made by tho Colleotot 
owing to disputes between tho said persons. 
Held, that au adjudication as to tbo right of 
persons claiming the oomponsation in aooord- 
auce with tho provisions of tbo Land Acqusition 
Aot (X of 1870), concluded tho question between 
tho same parties was decided by the Judicial 
Committee and there is nothing in tho present 
Aot (I of 1894) to warrant its being held differ¬ 
ently in regard to similar adjudioations made 
under it. OHOWAKAUAN MAKKI v. VaYAP- 
PARATH KUNHI KUTTI ALI, 29 M- 173. (20 M. 
69, D ) 

(86) — Application under /Idmitiisfrafor-Gene- 
ral*s Act, s 63—Ciu. Pro. Code, 1877, s. 13. 
—An application by petition under 8. 63 of 
Act II of 1874 ia a suit within tho meaning of 
a. 13 of tho Civ. Pro. Code (X of 1877) and is 
barred by tho diposal of a similar former ap¬ 
plication in tho same matter, though the order 
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■2.— Ad jndioatioos — continued. 

^pable of being reviewed. ELIZA 

SanTH V. The Secretary of State, 3 c. 


(87) Behef granted in former suit vossible 
only upon certain iindings—Subsequent suit, 
chim fo 6e decided upon same findings 
Applicability of rule of—Dismissal of suit for 
no«-;oin^r after trial-Limitation Act, s. 14. 
applicability of—Dispossession caused bv 
removal of decree, whether, would give fresh 
cawse 0 / action—Limitation Act, arts. 93. 142. 
A, the purchaser of a three-fourths share in 
certain village, sued to recover possession of 
the lands. P objected to the suit on the ground 

purchaser of the lands 
and that the suit was barred by limitation. The 
questions for decisions were, whether P was 

judicata, from setting 
up his title to the lands and whether s. 14 of 

the Limitation Act could save the suit from 
limitation. Eeld, m a former suit between the 
parties ooocerning a portion of the same village 
the question of tne genuineness of the sale deed 

inH instance 

fm^nH^\^Tu Courts 

ound that the sale to P was antedated and a 

n ^ sup- 

annl . °°°3ideration. The High Court, on 
ppeal, adopted these findings in granting a re- 
let which was possible only on such findings. 

°P®° P suit to 

pieaa that his sale-deed was not antedated and 

a orgery, Held, also, that the dismissal of 

between the parties about the 
ground of non-joinder of 
^ ceiusQ of a like nature 
Rh defect of jurisdiction, under s. 14 of the 

dismissal of the suit was 
Th!f n findings arrived at by the Court, 

antf were able to, and did, entertain the 

snif’ Cwieequently, the finding of the former 
could not save the present suit from limit- 
«ion. Further, art. 142 of the Limitation 

to the suit. The plaintiff could 
th 3®ooQd dispossession, i. e., under 

f of the Court in the first suit above 

erred to, restoring possession to Pas giving 
Da a fresh cause of action. Therefore, the 
barred by limitation (5 B. 382, F,; 

Arr Q^'?' 22 B. 733, R.) 

• 0 of ttl0 J^ppjy 

th ^ ^ possession of immoveable property 
ough the defendant pleads that the deed 

Y* is based is a forgery. Nara- 

lANAN CHETTY V. KaNNAMMAL ACHI, 28 M. 

621] 6 C.L.J. 


rftfi ^ y -Proper/^ sued for but excluded from 
^ res/or want of certificate under Pensions* Act 
oubsegu^t suit for such property not barred 
m^t* Ctv. Pro. Code—Intentional relinquish' 
th ^0 —Ir a previous suit by 

ihni j present claim was expressly 

uded by them, and after a decree in their 

0 . vni—76 
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favour by the Chief Court, the present defend- 
n applied for and obtained a review on th© 

the Pensions^ Aot 
IaXIII of 1871), the Court was precluded 
from entertaining the suit which reUted tr 
the property in the present suit, in the absence 

fk ®®^^*fi®®'^® Rofier the Pensions’ Act from 
the Deputy Commissioner authorising such 
suit being tried. On the authority of the 
certificate subsequently obtained, the present 

ii^ticuted for the property exclud¬ 
ed by the Chief Court from its decree. It 
was argued for the defendant that there was, 
m point of law. an omission to sue, because the 
plaintiffs had failed to obtain a certificate under 
s. b of the Pensions’ Act, without which the 
Court was prohibited, by s. 4 of the Act, from 
entertaining a suit for the property claimed, 
me Lommis<?iorier proceeded upon theviewthat 

It was owing !o want of ordinary diligence in 
complying with the law that the plaintiffs were 
no entitled to make ’ the present claim in 
the former suit, and that, therefore, they must 
be treated as having omitted to sue for it. But, 
the Chief Court was of opinion that, as they 
actually did sue for it. and as even if they had 
not done so, they were under no obligation 
either to postpone the claim which they were 
at the time entitled to make, or to relinquish 
what they might afterwards become entitled to 
sue for, and. as in the previous suit it was decid¬ 
ed that ihe Court could not then entertain the 
claim. It was impossible to accept the pro- 
position that, in ihe previous suit, the plaint¬ 
iffs either omitted to sue for or intentionally 

made. Muham- 

MAD RUSTABI ALI KhAN v. N^WAB MUHABI- 
MAD AZMAT ALI KHAN, 64 P.R. 1882. 

(89)-Ciu. Pro, Code, s. 13, Expl. IV—Res 
]udicata-5mf for mesne profits by purchaser of 
equity of redemption, dismissal of—Subsequent 
suit by same person for same relief—Whether 
mainta%nable.~ksmt brought by the purchaser 
£ the equity of the redemption of a mortgage 
on the allegation that the mortgage-debt had 
been paid by the mortgagor before sale, against 
the mortgagee for mesne profits of the land for 
the harvest subsequent to the purchase, had 
been dismissed on the ground that no cause of 

pff^tpH^ H had not been 

effected. Held, m a subsequent suit bv him 

mortpgee for the same relief after 

redemption, that the claim was res judicata 

under 8. 13. E.pl. IV of the Civ. Pro. Code, as 
inH between the same parties 

and for the same matter as in the subsequent 

suit, and the plaintiff was not allowed to with¬ 
draw his claim with permission to sue again, 
and as the former decision not having been ap¬ 
pealed against, became final and barred the 

69 pXissr*''’ Das, 

Code (Act X 

of 1877/, s. 13, ExpLlY—Previous suit between 
same parties, erroTieous dismissal of—Subsequent 
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-2. -Adjudications—conimwe^i. 

suit for same relief barred. —It is equally oppos¬ 
ed lo the intention of a. 13 of tbo Civ. Pro. 
Code, to allow a -Jeoision that a suit is barred 
by i» positive rule of law, to be treated in a 
subsequent suit ns not binding the parties to 
Thai decicioo, as it is to allow a decision upon 
any question of fact which was directly and 
suDsiantially in issue in a f roier suit to be so 
treated. Where a suit by Uudlords to recover 
possession of (heir lands from tbeir tenants, 
has been dismissed by a Court of first instance 
on the erroneous grouud that a previous decision 
has made the matter res judicata, the landlords 
are barred from bringing a fresh suit for the 
same relief, such dismissal being a final 
decision of matter directly and substantially 
in issue between the parties, within the mean¬ 
ing of s. 13 of the Civ. Pro. Code. Expl. IV, 
and the same question cannot be again tried 
between the parties otherwise .than by an appeal 
from the first Court’s decision- Umra v. 
Ditta, 93 P.R. 1883. 

(91) —Civ. Pro. Code, s. 13, Expl. Ill, and 
s 373— Dismissal of suit'* in present form," 
effect of.— A. suit by an auction-purchaser of 
immoveable property inozecuti>n of a decree 
having been di.smissed *' in the present form ” 
on account of the non-production of the sale 
certificate by the plaintiff, held thit such 
dismissal was a decision of the suit in the 
sense of s. 13. Expl. Ill, that the use of tho 
words ” in the present form” did not amount 
to tbo permis-Jion to sue again contemplated 
by chap. XXll of the Civ. Pro. Code, and that 
such dismissal was a bar ro a fresh muh. 
GANKSH RAI V. KALKA PllASAl). 3 A. 595- 
A.W.N. 1883, 140. [Dis.-?., 8 A. 232 ; Expl,, 11 
A. 187, E.R.: P.. 9 A. 155.] 

(92) —Execution of decree—Decision of objec¬ 
tions raised bp judgment debior. —In answer to 
an application ior execution of a simple money 
decree, obtained against her deceased husband, 
the widow objoctod that the property sought to 
be taken in execution was in hor possession by 
consent of the bcirs of her liusoaiul in lieu of 
dower ; but this objection w.is not pressed, and 
was disallowed, and no appeal was preferred 
from the order disallowing u. HAd, that the 
same objection could not be raised again at a 
subsequeoi stage of tho execution of the same 
decree. AJiADI iiliOA.M v. ABDUL GHAKl’.Ut, 

A.W.N. 1906. 70 = 3 A.L.J. 198. (24 a. 232, 

F.] 12 A W.N. 238, Jj.) 

(93) — Plainlijf not papiug into Court expen¬ 
ses cf commission as ordered —Dismissal of suit 
—Nature of order of dismissal —Civ. Pro. Code, 
1882, Ch. VII — Fresh snxt on the some cause of 
action —Res judieati — Ciu. Pro. Code. 1882, 
5. 13-—Where a suit is dismissed because of tbo 
failure of the plaintiff to pay into Court, as 
ordered by it. tbo exponsos of a ommission 
which ho had applied for, tbo order of dismissal 
is not one passed under any of tho provisions 
of Ch. VII of tho Civ, Pro. Code for want of 
attendance of the parties, but must be considered 
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-2.—Adj udlcationa—confinued. 

to be a decision of the suit on the merits, both 
parties being present. Such an order is only 
open to appeal in the regular course of proce¬ 
dure. and another suit on the same cause of 
action is barred by the rule of res judicata. 

RAM Gulam Singh v. Harnandan Singh, 
A.W.N. 1885, 168. 

(94) — Ss. 13, 258, Civ. Pro. Code, 1882— 
Application under S. 25S, Civ. Pro. Code, 1882, 
to have adjustment out of Court recorded — 
Dismissal on merits—Subsequent suif forecover 
money paid out of Court — Res judicata.—A 
judgment-debtor applied under s. 258, Civ. Pro. 
Code, 1882. to h ive an adju-stmeot out of Court 
recorded. Tbe C >urt dismissed the application 
on its merits, and that order was upheld in 
appeal. Tbe judgment'debtor thereafter brought 
the present bUit, to recover the money alleged 
to have been paid by him by way of adjustment 
out of Court. Held, that the provisions of 
3. U, Civ. Pr *. Code, 1908 ( = s. 13, Civ, Pro. 
Code, 1882) applied and that the suit was 
barred as res judicata. ManUR.ATH SINGH v, 

Raj Kumaki and Ram Singh. U.B.R. 1909, 
2nd Quarter. Civil Procedure, 31 (IDI.A- 37, 
13 W-R. F.B. 69, 21 C. 437. 5 M. 397, 18 M. 
26. R ) 

(95) — Purchase pendente lite — Cib. Pro. 
Code, s. 13—Res jfudienfa. — A purchaser, 
pendente hte, is bound by the decree passed 
against the persons through whom ho claims, 
and cannot, in a fresh suit, claim to go behind 
the decree, on tho ground, that it was wrong in 
so far as it included the property he bad pur¬ 
chased. Hukm Singh v. Zauki Lal. 6 A. 
506 = A.W.N. 1884. 177. 

(96) — Adjudications held to be no res judioata 
—■' Former suit" -S. 13. Cio. Pro. Code, 1882. 
—Tho expression former suit ’’ in s. 13 of the 
Code moans a previously instituted suit and 
c.mnut apply to a suit instituted subsequently 
to ihc suit in which tho bar is pleaded. 

Ghamandi Lal v. bhana Mal. 57 P.R. 
1895. 

(971 — Gin. Pro. Code {Act X of 1877). ss- 10, 
12—Res judicata Suit dismts.^ed for default no 
6ar to subsequent suit for same subject vi'Uter.—" 
a suit which w.m disinissod for detault uudor 
s liO of Act VIU Ilf 1869, was hold to bo 
no bar with rotcronoo to s. 12 or s. 13 of 
tho Civ, Pro. Code, to tho institution of a 
sabsoqu-MU suit by tho same plaintiff agiiust 
tbo same dofondants and relating to tbo same 
subj ict-raattor. It was no bar with reference 
to s. 12 because it wa^ not peudiiii; at the 
date nf the institution of tho second suit, 
nor was it a bar with reference 1 1 s. 13, as the 
matter in issue in it was not finally decided 
between tho ptrtios within the moaning of that 
.seotion, ina-^mueh as the Court could, on the 
application of tbo plaintiff, have altered the 
docision th m passed. GULAUA v. RAI SINGH. 
104 P.R, 1383. 
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2 Adjudications—co/iii/iwgd. 

“ question.—Where 

the Oourt refused to consider a question at all, 
ma , r" of it. and so, the 

MOYi r pt!' DROBO- 

"■ 323 . IR: 

in issue in previous 
suit, refusal by Court to decide, whether 
noants to final determination within s. 13 
Civ Pro. Code.~This was a suit f.r declara¬ 
tion denying ihe right of occuoancy of the 

certain land. Defendant cod- 
Dded that, as his right to an occupancy 
tenure was expressly challenged by the plaintifi 
Jn a former case, and was put in issue, it must 
eassumed to have been decided against 
paintiff, Qotwithscandirig that the Court 
■ xpressly left the question undecided. Held 
that the contention was unsustain ible inasmuch 

8, though the point was substantially in 
DtwIm '^ 0 = decided ar all. BAGO v. 

p Kao, Lf ■ 

to consider issues—No res 
juaicaca.-Where tue Court refused to consider 
question at all, there is no a'ljudicaciori of it, 

KnViV^? matter is not re illy res judicata. 
liOKAN Mal V. Mir ALAM. 51 P.R. 1891. ^ 

jhdicata— Matter pleane.i as con- 
judicata not “ heard and finally 
I xt I swiz-Civ. Pro. Codl 

can«’^f k II.—A plea of res/udicnia 

ftq PA maintained where the issue pleaded 

form^<’5 yudicaia, though raised in a 

er suit, were not adjuaicated upon by the 
A w Yakcjb Am V. Dhanpat, 

198 = A.W. 

judgment contain- 
i»?p A ^ower Court—Finding not gone 

Vi IT ^ ^PP^^^^l^ Court — Civ- Pro- Code^ Act 
4 _Wh 2 ; X 0 / 1877. s. 13. Expln. 

Tnaf judgment of a Court of First 

^ particular issue is appealed 
and k!^’ judgment ceases to be res judicata, 
Conrf &^lh judice; and if the Appellate 

of decide that issue, and disposes 

thA fi °° ocher grounds, the judgment of 
to a Court upon that issue is no more a bar 
mftni- a*? than it would be if that judg- 
Ntt reversed by the Court of Appeal. 

171- P® O.lj.J. 65^, 1 S.L.R, 

9 B. 75, 15 B. 370 ; D., 4 N.L.B. 98.j 

13—Res judicata 

.diAfi y —N and U were brothers. N 

eniovfl/^k share of the property was 

soi^i!^ After the death of U, his 

A- XV ypothecated their interest in the property 

«d ® The grandsons of U institut- 

dania against the defendant for a 

WflFP of the property 

dof j liable for the decree obtained by the 
fletendant against their father. The suit was 
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2.—Adjudications-confinwed. 

‘he grandsons 

of t, the plaintifis stated that N’s vvife waa in 
possession of her share of the joint Droneriv 

'-sain 

oUimin/ P''fthe defendant 

P eaded tLfrl,®® ® defendant 

pleaded that the suit was barred by resjudreata 

and contended that N was joint with U and 

T.>. suit was not barred by 

I^e flt^ ‘hequestinn whether 

1 ^ the n Pla.'ntiffs (the judgment debtor 

n the previous suit) had acquired then any 

Sy dee d®i’'°‘’® h-a^d and 

y decided in that suit. Nathu Si\QH 

V. Bhupat Ram, A.W.N. 1883. leo 

(104)-Ciu. Pro. Code, s. 13-Res judicata- 
Queslwn in issue but not heard and finallv 

P''rt>ioas suit. —The appellants 
sued their vendor and the respondent^^for the 

r purchased by them 

the auR * ® j respondent contested 

ht right 0^07'“' 

nis right of pre-emption. The Court framed 
an jssue to ihe effect whether the respondent 
wa. a proprietor and could in that suit claim 

t^at'^he r The Court decided 

that the respondent should sue separately for 

fn rhT''‘°°’ “‘he matter could not be decided 

a suR^fnrT' ^‘'®.''®®P°°dent then brought a 
a suit for pre-emption against the appellLts 

who urged that this suit was barred by the pro¬ 
visions of s. 13 of the Code of Civil ProcXre 

and was res judicata. Held, that the question 

whether.,the respondent had a right of pre-emn- 
an°d property was not hearl 

Shaa res judicata. 
C.2^3 ^ Prasad, 3 0, 


(W5y-Erroneous decision of question of law 
Re.frml 0 / the same quesliL.-ffho erron¬ 
eous decision, by a competent tribunal, of a 
questmn of law directly and substantially in 

issue between the parties to a suit does^not 

prevent a Court from deciding the same ques- 
5, „i“ a subsequent suit according tolaw? (5 
M. 301, H M. 396. 28 M. 517 22 B 66q 39 

G 749. if.) The Court canuol; of eoursrallow 

the correctness of the decree given in the former 
suit to be questioned in the latter suit, ouThe 
ground that the former suit was decided under 
a mistake of law; nor can it,pass a decree, the 
effect of which would be to set at naught, in 
whole or in part, the decree in the former suit. 

AIYAR^lV^r^l^QL ^'tBAYANASAWMY 
AIYAR, 17 M li.J, 250^30 M 461 ^2fi at ini 

= 3 T^'d Gas Voi'.’] ° 20-6 M.L.T. 313 

(106)-4ffema«t,e flndinq, whether operates 
as res judicata .-A sold to C 47 bighas of land 
B sued to pre-empt 23 bighas on the allegation 
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-2.—Adjudications—conitMMed. 

that A owned only that extent of land. In the 
course of inquiry, it was found that, even 
according to B’s allegation, A’sshare wa^about 
28 bighas. In the final judgment, the finding 
was Whether B’s allegation was true or 
C’s allegtaion was true, the suit must fail — 
Held, that the finding could not operate as res 
judicata in a subsequent suit between B and C 
as to the extent of A’a share. HarPAL SiNGH 
V. Sheo Mangal, 14 Ind. Caa. 161. 

(107)—“Res judicata”— Question of law .— 
An error committed by a competent tribunal in 
deciding on a question of law, which was 
directly and substantially in is^ue between the 
parties to a suit, does not compel the Court to 
repeat its error on every subsequent occasion 
when the same question arises between the 
parties. PAHTHASARADI V. OHINNA KlUSH- 
NAN, 3 M. 304 [Diss., 15 A. 327, 1 O.W.N. 
687, 28 C. 318, 8 O.C. 37; Not F., 14 C.P.L.R. 
J09: F., 22 B. 669, 28 M, 517 = 15 M L.J. 466, 
30 M. 461 = 17 M.L.J. 250; 11 M. 393 ; 

R., 31 B. 128, 32 C. 749 = 9 C.W.N. 466=1 0. 

L. J. 176, 22 B. 669. 14 M. 312, 2 0.0. 261, 26 
B. 25 = 3 Bom. L. R. 450. 44 P.R. 1908; D., 15 

M. 327, 29 M. 225 = 16 M.L.J. 136.] 

(109)— Civ. Pro. Code, 1832, s. 13— Ex parte 
judgment not final decision. —An ei parte judg¬ 
ment is nota final decision within the meaning 
of 8 . 13. Civ. Pro. Code. SELLATHAMMAL v. 
Oliver. 9 M.L.J. 60. (13 M. 164, D.; 7 C. 23, 
8 C. 23, 8 G. 275, F.) 

(109)— Ex parte decree, Non-executio7i of ~~ 
Effect — Admissibility in subsequent suit against 
defendant—Decree whether binding on question 
common to both Res judicata—Ciu. Pro. 

Code, s. 13, Expl. IV,—If a defendant does not 
think it worth while to contest the suit but allows 
the plaiutifi’s evidence and the judgment passed 
upon it to go unquestioned, be has no right 
afterwards to dispute the correctness or the 
value of the judgment, merely because he chose 
to absent himself. An ex parte decree, if it 
was never executed,cannot bo hold tohave become 
final within the meaning of Expl. IV to s. 13 
of the Civ. Pro, Code, as it remained open to 
the defendant to have it .setafide But the 
decree is admissible in ovidenc i against the 
defendant in a subsequent suit botwoou the 
same panics on a question common to that and 
the former suit, and it is not enough for the 
defendant to say that ho absented bimsolf from 
the trial of that question. He must at least 
show grounds which would have justified the 
Court in setting aside the ex parte dooroo, had 
he applied for that, or that owing to some 
fraud, or some irregularity in the proceedings, 
it should not be treated as binding on him. 

Mussammat Mehariv. Gunda Singh, 78 
P.R. 1883. 

(l09-a)—Ex parte decree, Non execution of — 
Whether bar to subsequent suit between same 
parties—Civ, Pro. Code, s. 13, Expl. IV.—An 
ex parte decree which was never executed can¬ 
not bar a subsequent suit between the same 


Res Judicata —continued, 

-2.—Adj udIcationB — continued, 

parties, as the Court which passed the ex parte 
decree could have altered it. HASAN MUHAM¬ 
MAD V. SHAH Muhammad, 78 P.R. 1883, 
Note. [R., 78 P.R. 1863.] 

(110) —Res judicata —TViffidrawa? of former 
suit—Permission of Court. —A suit is not barred 
by the principle of res judicata beoause, in a 
former case between the same parties, and on 
the same cause of accion, the plaintiff, after 
the evidence bad been recorded, obtained the 
Court’s permission to withdraw the case, with 
permission to bring another suit. SREEMOTEE 

Mona bibee v. Domed Ali, 16W.R. 276. 
(12 W.R. P.C. 43. D ) 

(111) —S. 13, Civ. Pro, CodCf 1882— Mere 
filing of an appeal — Effect—Appeal dismissed 
on ground of limitation alone — Effect—Pen- 
dencyof proceedings by way of appeal—English 
Law —Law in India.—The mere filing of an 
appeal does uot vacate or annul the judgment 
appealed against. A judgment still liable to 
appeal, which has not yet been appealed Irom 
or an appeal which is actually penuiug, cannot 
operate as res judicata, during the interval 
preceding the appeal or while the appeal is 
actually pending. (5 C. 246, 11 A. 148, R.) 
Where au appellate Court dismisses an appeal 
ou the ground of limitation hIodo, the appel¬ 
lant is uot in a better position than one who 
IS heard but fails ku the merits. In such a case 
the decision of the lower Court on the points 
actually decided bmds the parties to the suit. 
(6 B. 1 lO. 7 C. 381, 8 C. 631, 22 B. 216. D.) In 
English Law even the pendency of proceedings 
by way of appeal is no answer to a pleading of 
estoppel by judgment, though it may bo ground 
for applying for a stay ol proceedings For 
India Explanation IV to s. 13. Civ. Pro. Code 
(1882), lays down a difiereut rule. RAM 
CHANDRA NARAIN, 4 N.L.R. 98- 

; (112)—Remand—.Ipptmf from order of ra- 

mand—Effect of order in appeal - Ros judicata. 
—An order of High C.iurt, on appeal from an 
order of remand, dotting aside the order of 
I remand, being merely of an interlooutory kind, 

! cannot have the effect of res judicata upon any 
I point that may be urged m appeal on the 
merits. Any atfirmanco in such order, of the 
I lower appellate Court's findings ou the merits 
must bu oousidorod merely as an obiter dictum, 
Deokishen V. BANSI, 8 A. 172, F.B. = A.W, 

N. 1886, 33. [R., 14 A. 348, 16 A. 413, 10 0.0. 
350.] 

(113)—S. 13, Cii). Pro, Code, 1882 —Res 
judioata—Riba2 suifs -Same judgment tn both 
suits —One appeal su^icienf.—When two suits 
are filed by two persons in rOvSpoot of the same 
subject-matter {e g.t for pre-emption, against 
the same defendant, and they are impletdedin 
each other’s suit, and the same issues are fixed 
in each and the suits are heard together and 
disposed of by one judgment and dooreo, it is 
not necessary for the party, against whom ths 
decree is passed, to file an appeal in saob 
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' 2 . Adjudications — continti^d, 

case. It is sufficient for enabling the Court 
of appeal to give a binding decision with 
Mspeot to any matter common to the cases, 
if that party appeals in his own suit, 
tb(mgh such matter has been decided adversely 
to him in the other suit also. The adverse 
decision, in the other suit not appealed against, 
does not preclude the Court of appeal from 
entering into the question in each party’s 
appeal. JuGAI, KiSHORE v. Chamuo, 151 

fn P R. 1905. (S3 P.R. 1888, 

JO ^ 123, 16 0. ii33. 23 P.R. 1897. 31 P.R. 
1898, 8 P.R. 1904 = 104 P.L.R 1903, R.) [R., 
57 P.R. 1907. 88 P.R. 1908.] 

— suits 

iUciaed by same judgment—Appeal in one suit^ 
if barred by decision in the other suit—* For¬ 
mer suit,** what is—Hearing two suits together 
Irregularity. —A Mahomedan died leaving 
two widows. Each of them brought a suit, 
for the recovery of her dower, from the estate 
of the husband, making the other a party 
defendant. One of the widows, M, having 
c aimed certain houses to be her exclusive 
property, and the other, J, denying it, an issue 
was raised in each of the suits as to whether 
those houses belonged to the estate of the 
usband, so as to be liable for the dowers 
claimed, or, were the separate property of M. 
ine two suits were, with the consent of the 
parties, tried together and decided by one and 
0 same judgment, though two separate 
decrees were made, the Court holding that the 
nouses were M’s property, J appealed only 
wm the decree in her suit, and it was contend* 
ea on behalf of M, that the judgment in her 
suit, not having been appealed from, became 

. was a bar to the trial of the issue as 

0 the ownership of the houses in the appeal 
preferred by J, in her suit. Held, per Ghose, 
G../ agreeing with Barington, J. {Rampini, J., 
onfra). That there was no separate judgment 
,, ® Sdit to operate as a bar by way of res 

appeal in J’s suit. 
Ub 0. 233, Rel, on ; 11 A. 143, 24 M. 350, R.) 

e two suits ought not to have been beard 
ogather. The proper procedure indicated 

mari^nessa Bibee v. Joynab Bibee, 
w C.W.N. 934 = 4 C.L.J. 149 = 33 C. 1101. 

A A.W.N. 1908, 211 = 4 M.Ii.T. 172; F., 
A.WN. 1907, 245 = 4 A,L.J. 587 = 29 A. 730.] 

P'o- Code, Ac< XIV 071882, ss. 13, 
dismissal of previous suit for non-produc- 
iw of succession certificate. —The dismissal of a 
P evious suit on the same cause of action, on 
e ground that no succession certificate was 
produced, is not a decree under s. 158 of the 
. * Code. The non-production is an omis- 
inf precludes the Court from entering 

J ° merits at all. The dismissal therefore 

operate as res judicata, PETHA- 
^KUMAL CHETTI V. MURUGANDI SERVAI- 
GARAN. 18 M. 466 = 3 M.L.J. 189. 


ftcftiJeen dyferenf parties—Nature 
e Evidence same—Appeal to High Court 


Res continued. 

2 .—Ad j odicatlons—coniintied, 

*Effprt District Court in others- 

0 / decision in Bigh Court-Mere guidance 
to Judge.—^hcoe oases brought by three parties 
olaimmg shares in the same land as against a 
zemindar were tried together. In o^ the 

to tho High Court; in the two others the 
appeal l^ay to the Judge. The tw^ biases 
before the Judge were postponed to await 
the decision of the High Court. After sToh 

thr®7h’ on that “precedent” decided 

the other two oases. Heid, that though the 
decision of one case was not a pre-adiudfoation 
binding m law on the other two claimants Vet 

It would go far to guide tho Judge in his findfne 
on the facts. G GRppr»Dxf Jt 

Kishore Roy, 3 W.R. 2 . 

Party-Decree 

not based on such finding- In subsequent suit 
s^h finding not res judicata.-Where in a sui/ 

by a creditor against the debtor’s broVh«r 

latter pl^eaded. among other content ot ’ that 
he had become divided from his deceased brf 
ther and the Court held that that plea was not 
right, though It dismissed the suit as avLns 
him on the ground that he had not benefited 
by the loan, in a subsequent suit Between the 
parties the decision in the prior , 01 ^ 00 
question of partition was not res LZat 
SURYABHAN v. ISHWAR, 7 C.P L R 
0. 301, 13 C. 17, 18 C. 660, F.) 

(118)-Res judicata - i^on-saif,-This suit 

Tnt hTA “'8 present defend 

ant had been unsuccessful in the lower Court 
in a separate suit involving the whole of the 

property claimed, which suit had been decided 
m the Civil Court in the pUintiff-appelHnt.s 

favour, and while the appeal was still,, a 

the High Court. tectZZf'Z 

High Court above alluded to, the position of 
the parties was reversed, and a decree was gLn 
in favour of the present defendants, flsfd lat 

non-suiting the 

plaintiff m this case, and that the case should 
have been allowed to proceed snhiAr»f tr. 

eventual decision of the separate appeal in the 

(which he lost by'^thTdecfsron of ° 

Court) might be again retjtnroH #■ 

Privy CouLil. wfth r nee to°the“n 
state of the parties, the oas^was bv ^ 0 “ f 
ordered to be restored to tht file ^ 

Court pending the decision of^he Pr^vv C^f 

Cl9)—Civ. Pro. Code (ActY 0 ' 1908 ) s 11 
-Res judicata - Different subject-matter - 

^arde’^erdltfdT/thVr^sT''^ ^ 

®, it w£s decided 

not to S The ''®^°8g8d beneficially to M and 
not to S. The present suit was brought in 

respect of the house B ; Held, that the dfoision 

in: the previous suit did not operate as 
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— 2. —Adj udicatlona - contmued, 

res judicata, inasoiuch as the question of title to 
the houae B was never deceroiined, nor was it 
in dispute in the previous litigation. KHALIK 

Yak Khan v. Mobarik Begam, 7 lod. Caa. 
388. 

(1-20)— Giv, Pro. Code, 1882, ss. 13 ( = s. 11) 
43 ( = 0. II, r. 2, new Code) —Res judicata.— 
Where a suit for setting aside an order made 
in one district, for sale of plamtifi’s interest in 
property therein, was dismissed, held, that it 
aid not bar another suit to obtain relief against 
an order in another district lor the sale of pro¬ 
perly therein belonging to him, or of other 
property not included in the ord^r of s^le against 
which the tormer suit was directed. KADHA 

PUASAD Singh v. Lal sahab Rai. 13 A. 53 
= 17 I. A. 150, P.C. =3 Sar. COO. [H , 15 A. 359. 
16 A. 390. 24 B. 251, F.B,, iO C.W.N. 40,] 

(121) —Ciy. Pro, Code {Act V of 1908), s 11 — 
Res judicata— First suit belxucen the yanies 
deciding on merits, but jauing on account of 
non-paymvHi of deficiency in Court-fee—Second 
suit jor trial on the same merits — Practice .— 
Id a previous suit between the parties, there 
was a decision on the merits; but the suit failed 
on the ground that the plaint had been under¬ 
valued and the plaintid had retused to pay the 
additional Court-fee. A subsequent suit having 
been brougnt uutween the parties for determin¬ 
ing the same issues, the decision in the first 
case was pleaded as res judicata ; Held, that, 
the failure of the first suit on non-payment of 
additional Courc-fees was sufficient by itself 
for the dismissal of the previous suit; and that, 
therefore, the findings on the issues on the 
merits not haviiig oeen necessary for the decision 
of the suic, could not have the force of res 
ludicaia. Irawa Laxmana Muoali v. 
SATYAPPA SHIDDAPPA MUGALI, 12 Bom. 
L R. 766. 

(122) — i5’.s. 13 and 43, On;. Pro. Code, 1832 — 
Partners suing for specific sum of money — 
Previous parinet ship suit wherein adjustment 
of accounts ejfectea by Amin. —Where some 
partners, parlies in a previous partnership suit, 
brought a suit for tbo recovery of the amount 
due to them under an Amin's adjustment, in 
the previous suit, held, by Nutris and Banner- 
jee, JJ. [liampini, J., contra), that the suit was 
not barred. UHANI RAM SAHA v. BHAGIRATH 
SHAHA, 22 C. 692. 

(123) — Civ. Pro. Code {Act XIV of 1SS2), 

s. 13— Former Res judicata— Proceeding 

under Land Acquisition Act (I of 1894), decs not 
bar subsequent suit. —A decision in a proceed¬ 
ing under the Land Acquisition Act. cannot bo 
treated as a decision in a former suit, so us to 
operate as res jtuLicala with reference to the 
property other than that to which the enquiry 
under that Act related. BasanT DEO v. 
KESHAL Deo, 2 Ind Caa. 833. (12 C. 484 = 
42 LA. 188. 21 A. 112. D.\ 34 G. 466. 20 M. 
269, 7 C. 406 = 9 C.L.R. 117, R.) 

(124) —Decree in prior sitif allowing interest 
—Interest claimed in subsequent suit /or arreors 


Res Judicata —continued. 

-2.—Adjudications-confiniwd. 

—Re^ judicata.—There was no decision in the 
previous litigation between the parties to this 
suit on tbe question of the plaintifis’ title as 
assignee of tue Government Revenue. There 
was no previous adjudication of the defendant’s 
liability to piy interest on tbe arrears and 
there was, tlierefore, no bar of oonolnsiveness 
such as res judicata precluding the agitation 
of that question iii tbe present suit- {Per 
Bannerji, J.. Aikman, J., dissenting.) ChandI 

Prasad v. Mahara.jah MahendraMahen- 

DRA SINGH. 23 A 5 = A.W.N. 1900, 177. 

(125j— Claim for future mesne profits — Judg^ 
ment silent thereon —Res judicata—Ciu, Pro. 
Code, s. 13— Interest — S. 211, Civ. Pro. Code, — 
Where in a .suit for possession of immoveable 
property with past and future mesne pofits, 
possession is decreed with past profits, and tbe 
decree is silent as to futuro profits, the claim for 
the latter must be held to have boon refused, 
but such constructive refusal applies only to 
profits accrued up to the dato of tbo decree, and 
not to those which thereafter accrued before 
delivery of possession. A suit for such profits 
would not be barred under a. 13. Civ. Pro. Code. 
Ramabhadra v. Jaganatha. 14 M 328 = 1 

M. L.J. 171. [Overruled, 16 M.L.J. 462, P.B.; 
F., 32 C. 118; Diss., 21 A. 425. F.B.; R., 25 B. 
115.] 

fl26)—S. 13—Ciu- Pro. Code, 1882 — Res 
judicata — Sail for possession not barred by 
previous suit by (he sami plaintiffs for mesne- 
profits.—A suit for possession is n )t barred, by 
a suit previously instituted ny the same pUint- 
ifis for mosne-protits. (31 M. 405 11 M. 151, 
F., 11 M. 210. R.) Thj right to mesne-profits 
may exist without any right to possession, 
and the cause of action need not necessarily 
bo one and tbe same. MUTHUKARUPFA 
KOTHAN V. SITH.A VEERAYYA OHETTY, 5 M. 
L.T. 220. 

(127) — 0 /(iecision—Cii>. Pro. Code, 
(def X 0 / 1877). s. 13.—Where, in a prior suit 
between the same piri>ies, with respect to the 
same land, the lower Courts decided the suit 
on the question of title as well as possession, 
but the High Court, on appeal, decided tbe 
case on the question of possession alouo, with¬ 
out entering into that of title, held, the ques¬ 
tion of title was still opou between the parties 
and not barred under s. 13 of the Civ. Pro. 
Code, as the decision, in the previous suit, of 
the lower Courts, ou the question of title, oould 
not bo said to be final. GUNGA BISHBN 
BHUGUT v. ROQHOONATH O.IHA, 7 C, 381 = 
9 C.L.R. 34. [.ippl , L.B.R. 1893-1900, 644; 
R., 3 O.C. 273. 25 B. 116, 6 O.LJ. 663; D., 4 

N. L.R. 98.] 

(128) —Ciu. Pro. Code, 1877. ss. 331 and 339 
—Specific Relief Act, s. 9—Ros judicata.—The 
investigation, under s. 331 of Giv. Pro. Code, 
before its amendment, was to proceed as in A 
suit under s. 9 of the Specific Relief Act ; only 
there was an appeal from the decree under 
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Res ./wdyca/a— continued. 

2.— Adjudications— conimweti. 

s. 332. The question tried in such a suit was 
only one of possession and, notwithstanding 
the decree, the parties may proceed to try the 

PUT aTh CHINNASAMI 

14^ 627;]^ PILLAI. 3 M. m [fi., 

(129)—Decision in pre-emption suit that no 

adjudication 

upon that point in subsequent sjdt by vendee for 

possessioii against vendor—Right of one of two 

or more defendants to appeal 'from a decreeaa- 
nln^Ofhether 

piaintijps claim IS unsuccessful.—-The decision 

m the pre-emption suit that no teal sale had 
taken place IS no lar to an adjudication upon 
that point in a subsequent suit by the vendee 
or possession against the vendor, though both 
he latter were co-defendants in the pre-emption 
1 • (-3 A, 152, F.) In certain cases it may 

be open to one of two or more defendants to 
appeal from a decree which adversely affects 
him. even in a case when tbe plaintiff’s claim 
IS unsuccessful. But the question ‘who may 
appeal is determinable by the commonsense 
consideration that there can be no appeal when 
v^Tt^I nothing to appeal about. DHIAN SINGH 

Belas Kaur, 42 p r. 1912 = 

^9*2 = 154 P.L.R. 1912 = 16 Ind. 
Caa. 127. (9 C.W.N. 584, R.) 

{m)-rtIortgage — Decree for redemption — 
^resh suit again for redemption if tarred —In 
cms suit for redemption of a mortgage, the 
defendant pleaded that a previous suit in which 

mortgage had been 
decreed to the plaintiff was a bar to the present 

. Held that the second suit was not barred 
y reason of the previous suit. (86 P.R. 1877 

(86 ^^URA, 14 P.R. 1881. 

PT 1905 = 16 

-t'-B.R. 1906; D., 43 P.R. 1907.] 


1882, s. IS-Res judi- 
Second suit for—Condi. 
a decree in first suit not given effect to .— 
piortgagor brings a suit for redemption 
^ conditional decree, but, omits to 

One a u® imposed upon him, he is 

rpHfl from bringing a second suit for 

if K™? I*!*® decree lays down that, 

fulfil these conditions, the pro- 
all K- ®®ld or he will be debarred of 

Pbt^! to redeem. NAETA RaM v. 

269 = 32%^ 2l"3^’ ’ * = « 

^^^^^^ortgage—First suit by second mort- 

DtscAar^e of first mortgage by 
0 ^ mortgagee under his decree—Second suit 
V second mortgagee to sell property mortgaged 

s. 1.8, 

sued II.—When a second mortgagee 

and property mortgaged to him 

jgj and was allowed by the decree, to 

^ mortgage, and realised his 

8^ge money by sale of the property 


Res JudicQtB —continued, 

2.— Adjudications— confinwed. 

mortgaged to him. held that a second suit by 
him. to sell the rest of the property under the 
first mortpge. which was discharged bv him 
was not barred by the rule of r% judicata ok 

Pro 'a of s. 13 of the Civ 

Ta r T Prasad v. Har Dayal' 

3 A.L.J. S4i = A.W.N. 1906, 249, ’ 

(133)—Cii;. Pro. Codecs. 13 - Res iudicata— 

£c Ls that .t 

U^czszs, that It JS open to a moi ig igor who hac: 
brought a suit for redemption .,Qd obtained a 

T o ^ Jhaggar Singh i 64 p 

L R. l.,08, F.B =93 P.R. 1908 = 133 P W R 
1908. [F., 100 P.R. 1909.] P.W.R. 

0341—Czy. Pro. Code, 1882 s 13— 
ladicoiii-Suit for redemption of mortgage and 
also on title- Question of title excLuHfih t 

consideration—Dismissal of su't — ^J^ ^ 

suu on tke stren^tk o, leatlaZ' 
sus(azna6/e.-A brought a suit for redemption 

of a mortgage and based his suit also on hh 

! ^ f question of title was 

excluded by the Court from consideration and 
the suit was dismissed, the Court hkvm^ 
found that the property was held only under 
a lease. The present suit was then brought 

title. The lease was nob proved anri oo + 
title the lower appellate Court found the claim 
was barred as res judicata. Held the fact th^t 
A prayed /or relief on title in the pLvi us sut 
for redemption makes no differLce a= fho 
Court h is excluded the question from considera 
lion, and treated the suit solely as one for 
redemption of mortgage, and that the prLnt 

daim based on title is not barred as res judicata 
KUNDUR CHIRUKANDAN V. ManNATH KANni 
CHATHU. 7 M.L.T. 354 = 3 lud Ca, fel ' 


1882 Bes juuicata—ZlisntissaZ of suit for re 
demptzon of a mortgage-Second sLit/or redemo 

tw,z Of another mortgage of the same propeZL 
Suit not barred.~1he difinissal of a previous 
suit for redemption upon au alleged t^Sve 

ano’^hn redemption on 

another mortgage in respect of the same 
properties, under the provisions of es m I 

43, Civ. Pro. Code.%882 rIm Sahat 

AHMADI BEGAM, 8 A.L J 47-q r„A o 
(29 M. 153. F.) *"'*■ 33. 

(136)—Smf for ’edetnption—Dismissal tor 
non-payment of znortgage-money be/ore sui(Z 
Secondjmt ,or redemptton on full payZZ not 

ss. 92. 83. A decree m a suit for the redemotion 
of a usufructuary mortgage, not being HondT 
tional decree for redemption under a 92 of thl 
Transfer of Property Lt, 1882 but simr^v 
dismissing the suit on the croimd fW 
mortgagor had not, pri:r^o"Ts1^s Uution' 
paid or tendered the whole of the mormano’ 
money at a time authorised by the deed ZZl 
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Res Judicata— continued. 

-2.— Adjudications— contimud. 

have the eflect of foreclosure or of res judicata 
so as to bar a secood suit for redemption, where 
the deed bas expressly authorised redemption 
on payment of the mortgage-money in a parti¬ 
cular month in any future year after due date, 
and the mortgagor has tendered the whole of 
such money in that month between the dismis¬ 
sal of the first suit and the institution of the 
second. DONDH BAHADUR RAI v. TEK 
Narain Rat, 21 A. 251=sA.W.N. 1899, 50. 
[R.. U.B.R. 1897—1901, Vol. II, 582, 3 O.C. 
371, 24 A. 44 = A.W.N. 1901, 194, 7 A.L.J. 185; 
D., 25 M. 300.] 

(137)—Ex parte decree ordering repayment 
oj money due under mortgage—Subseguent re¬ 
demption suit. —An ex parte decree obtained by 
the mortgagee, for the recovery of the amount 
duo under the mortgage, does not bar a subse¬ 
quent suit by the mortgagor to redeem the pro¬ 
perly, on the ground that the mortgage amount 
has been paid ofi from the usufruct. LAKSHA- 
MAYA V. APPADU. 7 M. 111. 

^y 9 )—Saraudayam, uralers and tenants — 
Samudayam a mortgagee in possession. —In pre¬ 
vious litigation between the samudayam. the 
uralers, and the tenants, the opinion was ex¬ 
pressed in judgments of the High Court, that the 
position ol the Samudayam was that of a mort¬ 
gagee in possession. But, as it appeared that 
such opinion was not expressed as to the con¬ 
struction of the document, it was held not to be 
res judicata when the question of the proper 
construction of the document arose. KhISHNAN 
V. VELOO, 14 M. 301, F B. [F.. 14 M, 312.J 

(139)—Res judicata— Civ. Pro. Code, 1877, 
s. IS—Sale subject to mortgage.--In execution 
of a decree against the purchaser of a oortaio 
property subject to a mortgage, such property 
was attached and sold, and the balance of the 
sale proceeds, after satisfaction of the deoroo, 
was paid over to him. In two suits brought 
by the mortgagees against the mortgagors, the 
purchaser above-mentioned, and the auction- 
purchaser, for the interest on the mortgage 
which was payable annually, it was decided 
that the purchaser was primarily and personally 
liable for the same, as ho had received the 
balance of the sale proceeds. The purchaser 
having subsequently refunded the sale proceeds 
into Court, held in a subsequent suit by the 
mortgagees to recover the principal and in¬ 
terest by sale cf the mortgaged property, that 
whatever might have been the rights and 
relations of the parties so long as the sale pro¬ 
ceeds remained with the purchaser, they under¬ 
went a change when such proceeds wore 
refunded, and the “ rafto decidsudi.” of the 
previous decisions having ceased to exist, the 
mortgagee was not precluded, from claiming in 
the first inatanco the sale of tho mortgaged 
properties, by the previous decision that the 
purchaser was primarily and personally liable. 
RATAN RAI V. HANUMAN D.\S, 5 A. 118 = 
A.W.N. 1881. 139, 


Res Judicata— continued, 

-2.— Adjudications— continued. 

(140) —Civ. Pro. Code {Act XIV of 1882), s. 13 
— Finally decided—Kes judicata.—Where, in 
a previous suit by the plaintiff for possession of 
certain mortgaged lands, the first Court found 
that there had been no default in payment of 
interest, a condition precedent to the plaintifi’s 
right to possession, and that full consideration 
had not been paid, and, on appeal, the Division¬ 
al Judge held that there had been no default in 
payment of interest, and dismissed the appeal 
in limine, but also remarked in the judgment 
that the plea of consideration (want of oonsider- 
ation) for the mortgage did not seem sound— 
Held, that the trial of the question regarding 
the alleged failure to pay consideration was not 
barred bv res judicata. SULTAN v. HAKIM RAI, 
10 P.L.R. 1902. 

(141) —Res judicata—46afc»nenf of suif— 
Fresh suit — Civ, Pro. Code, 1859— Civ Pro. 
Code, 1877, s. 371.—Property which had been 
previously mortgaged was sold in execution of 
a money decree against tho mortgagor. Tbe 
mortgagee, subsequent to this sale, brought a 
suit upon the mortgage, against tbe mortgagor 
and the auction-purchaser. The purchaser 
having died in the meanwhile, no steps were 
taken to make his heirs or representatives par¬ 
ties to tbe suit in his place. The decree was 
passed and tho mortgagee purchased tbe pro¬ 
perty in execution. He sued now to recover 
possession of the property from the represent¬ 
ative of the purchaser at the former execution 
sale. Held that tbe previous mortgage suit 
was not a bar to tbe present suit against the 
defendant, the representative of the purchaser 
in execution of the money decree,‘as the pre¬ 
sent suit was under the Procedure Code of 1859, 
which did not contain tho express provision 
which is to bo found in tho Cede of 1877, which 
provides that when a suit abated, as regards 
the defendants or one of the defendants, no 
fresh suit could bo brought on the same cause 
of action. NISTARINI DEBI v. BRO.TO NATH 
WUKOrADHYA, 10 C.L.R. 229. 

(142) —Porfifion suit — Incidental determin¬ 
ation of question of partition in previous suif for 
possession—Res judicata.—Where the previous 
suit brought to establish tho plaiutifi's solo 
right to a certain land, which the defendant 
also claimed as his share obtained by partition, 
was dismissed, tho Court holding that no parti¬ 
tion had tnken place, held that a seoond suit 
for partition of tho field, including tho land for 
which his former suit had boon instituted, was 
not barred bv the previous suit. SHIVRAM v. 
NARAYAN, 5 B. 27. 

(143) —Civ. Pro. Code, 1882, s. 13—Res judi- 
(^ata—Dismissal for want of cause of action- 
partition of mahal—Refusal by Revenue Court 
to partition—Suit to establish riijht —Jurtsdic- 
tion of Civil Court —A applied to tho Revenue 
Court for tho partition of a village. B objected 
to it on tho ground that ho was outitled to tho 
ontiro mauza by tho right of primogeniture. A 
was therefore referred to the Civil Court for tho 
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Pro6flfe—-continued. 

Revocation of Grant—continued. 

Probate, at the last Will of the testator, so 
far aa regards all property in respect of which 
a grant of probate is necessary, and it must 
also recognize the executor to whom probate 
has oeen granted by the Probate Court. A 
grant of probate is not in the nature of a sum- 
mary proceeding, to be contested by a regular 
salt in the Civil Court. It must only be con¬ 
tested by a suit in the Court out of which the 
grant issued, and it must be contested before 
the Court sitting as a Court of Probate, and 
not in the exercise of its ordinary Civil juris- 
aiction, Under the Succession Act X of 1865, 
jurisdictmn in matters of probate is given only 
to the District Court and the High Court, 
inerefore the former has jurisdiction to revoke 
probate, where it is proved that the making of 
the document propounded as a Will, or of any 
part of It, has been procured by fraud or coer- 
won. Persons who seek to question a Will 
must prove an interest to entitle them to a 
Locus standi in Court, and the objection for 
want of interest should be taken at the earliest 
stage of the proceedings. Mayho v, Wil- 

268. Uppr., 4 C. 360-4 

fr 6 0. 460, U.B R. 1897-1901, 

Aij uOO»J 

to oppose grant 

Of probate.-Recorder'sCourt-Errors of procedure 

J'arisdxction--Revision,^k person who is not 
® iifixt of kin, and who has no interest in 
jne estate of a testator, has no right to oppose 
ne grant of the probate, or dispute the vali- 

[H., 6 C. 429.] The mere 
idct that there may be errors of procedure of a 

serious character in a trial before a Becotder 
oes not justify the High Court in saying that 
m pronouncing against the validity of a will 
upon an investigation which actually took 
P acfi, the Becorder did so otherwise than in 
0 exercise of jurisdiction vested in him. 
p..®, is therefore not one in which the 
gh Court has any power of interference. In 
matter of Mee Tsee, 13 W.R. 351. 


.^^~~'^rty cognisant of proceedings in action 
Ln* letters of administration^ and 

t objecting to grant, right oft to re-open whole 
maiter--Withdrawal of caveat, after suit partly 
ncesfea, order for grant of probate made on — 
Uoct on party cognisant of proceedings .—If a 
P r y 18 cognisant of proceedings for probate or 

ers of administration and chooses to stand 
^ u proceedings to be concluded in 

IS a senoe, he will not be allowed to come in 
erwards and have the grant revoked or the 
P ooeedmgs re-opened. It is only in exceptional 
under certain circumstances and upon 
r am conditions, such a party will be allowed 
Q matter. {Newell v. WeekSt 

I’ Bafcfi/ v. BarnSt 2 Sw. and Pr. 
baf ’ order for grant of pro- 

- ™ugh made upon a withdrawal of the 
6at nled in the proceedings after the case 
as partly contested, is binding on a party who 
eognisant of the proceedings and chooses to 

0. VIII—17 


Probate —continued. 

8.—RcYocation of ar&Dt-continued. 

V. L.R, 2 P. 

ana u. d27, D.) In the goods of Bhttp 

GOBUttyDasi, 27 C. 927 = 4 C. W. N. 757 

— probate —Revocation—Minor— 

• ut 1881 ), $, 50 .—Though an infant haq 
a right to app^, after he comes of age for 
revocation of Probate, obtained by cogent 
where he was not cited in the Probata prToled 

defa; acq.iesceLe a„d 

ca Ln of ratifi- 

cation of the disposition of the Will from 

putting the executor to the proof of the Will ^ 

solemn form, or from contesting itseenninpnoco 

If the Court thinks that pSe f ‘ 

revoked, then it ought to give tha 

cpportuoity of proving the will in solemn form 

in the presence of the petitioner, without haT 
iDg fresh proceedings instituted in the matter 
of Probate. NALIMSUNDARI GDPTA v Bnov 

Kumar Roy Chowdhury. a Ind Cas 277 
{IQ)—Will of contested genuineness—hetters 

of administration zuith copy of Will i 
eguivalenl t. probate.-THeAo was no’ SS 

finding by the lower Court that the Wm the 

genuineness of which was contested in this 

case, was a true and genuine one ; nor was there 
any proof, in solemn form as required bi? la 
Even if it be admitted that the Ss oV^ 
ministration with copy of the Will annLed 
that had been granted in this case on the re 
nunoiation of the executors named in the Wilf 
were equivalent to probate, it could not be 
deemed to be sufficient to prove the WilUtself 
The case was therefore sent back for the 

th m genu'nenasa or otherwise oi 

the Will. Teen Cowrbb Dossep T cttt 

REEHUR MooKERJEE. 8 W R 308 

B.L.R. n.] dU8. IB., 2 


m-Bevocation of probate on the ground at 
grantee's immoral conduct—Succession a At 
s. 234-Course io be adopted uAdTZn ciA 
cumstances.-That the grantee of probate of »' 
mahant’s will, under which he became the 
head of the religious institution had 
taking charge of the office, taken to an’immo® 
ral course of conduct, resulting in h.s ex“u’ 
Sion from the community of makants woffid 
be no ground for a revocition of the’nroh 1“ 
under s.234 of the Succession Act 

792.] . Obiter :-The proper course to t’ake , 0 ; 
depriving such a person of his office woiRd hJ 

to bring a suit under the Religious Pnd., ^ 

ments Act, or any other suit for I f Bndqw- 
thathe had disqualified himself and R “^that 

suit a decree was obtained and duly ’certtefd 

to the Court which granted probate thafp ^ . 
would, no doubt, direct the^evocalion 
probate. In the matter of the 

DAssfe c 

(20 )—Revocation of vrohate _. 

»'i % 

1865J. s. 234.- Upon an application under 
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Probate —continued. 

-8.—Revocation of OvAnt^continued. 

5 . 234, Succession Act, for revocation of probate 
of a will alleged to be made by the applicant’s 
husband, upon the grounds that no citation 
was publisbcd, that the applicant was a minor 
living under the care of the grantee of tho pro¬ 
bate and having no opportunity of understand¬ 
ing bis viala fides and improper acts, and that 
the will was spurious and forged, the Court 
ought to give her an opportunity of proving 
her ignorance of the prior proceedings, order a 
new trial as to the factum of the will, and not 
dismiss the petition after throwing the burden 
of proving the entire case on the applicant. 
DINTARINI DAIU V. D0I1?0 CHUNDER ROY, 
8C. 880. [D., 2P.L R. 1902.] 

(21) — Revocation of probate, proceedings for^ 
Costs. —The costs in a proceeding for revocation 
of probate should be assessed as in a miscel- 
laneous proceeding, GARABINI DasSI v. 

Pratap Chandra Shaha, 4 C.W.N. 602. 
(4 C.W.N. 600, R.) 

(22) — Will contested — Probate — Proof—Notes 
of evidence—Inofficious Will—Onus of Proofs 
Will disinheriting heir. —Where there is conten¬ 
tion about a will, the proceedings should take, 
as nearly as may be, the form of a regular suit 
as if brought by the person propounding tho 
will; and where the Judge grants probate, he 
should take down the ovidonce of the witnesses 
in the language in ordinary use in proceedings 
before the Court, and not mere memoranda of 
the evidence. Where a will is inofficious in 
charaotor disinheriting an heir, it is not merely 
incumbent upon the party propounding tho will 
to prove it affirmatively, but the proof of it lies 
completely upon him. It is not enough in such 
cases to bring the testator on tho stage with 
the will ready made and with pen and ink in 
hand to prove the attachment of his signature 
to it. There must bo proof of circumstances 
that the testator not merely signed the will, 
but that he know what ho was doing, that he 
was making a will, and that he did all that bo 
did, withhis eyes open. SARODA SOONDEREE 

Dossia V. Muddun Mohun Shaha Bhajun, 
24 W.R. 162. [R., 6 C.L.R. 176.1 

(23) —Probafe — Waste by executor — Surety — 
Right of surety to be discharged—Revocation of 
probate — Appeal—Probate and Admmisiraiion 
Act (V of 1881), s. 8G.—In probate oases a 
surety seeing the person for whom he is surety 
wasting the estate while ho is powerless to 
interfere by suit, not being a beneficiary in tho 
estate, should, upon general equitable principle, 
have the right of being discharged from his 
liability as regards future transactions. Tho 
surety is entitled to protection against t?he ex¬ 
ecutor, if it be shown that tho latter is wasting 
tho estate, and thereby rendering tho former 
liable on his surety-bond, Tho course to bo 
adopted, on waste by the executor being esta¬ 
blished by the surety, is to call on tho executor 
to furnish other security, and. on his doing so, 
to discharge the original surety in respect of 
future waste. Should tho executor fail to 


continued. 

-8 —Revocation of Grant— concluded^ 

furnish other security, the probate should be 
revoked and the surety discharged. (19 B. 
245, 29 C. 68, P.) An order to revoke pro¬ 
bate, if security is not furnished, is appealable, 
S. 86 of the Probate and Administration 
Act does nob mean that only those orders which 
are appealable under s. 533 of the Code of 
Civil Procedure can be appealed. Bhahab- 
UD DIN V. FAZAL DiN, 89 P.L.R. 1902 = 52 
P.R. 1902. (11 C.L.R 589,17 C. 48. 21 0. 539, 
29 C. 68, R.) [P.. 8 P.R. 1906.] 

Copy—Proof—Admissibility—Probale grant¬ 
ed in Australia—Secondary evidence—See 
Will—General, il Ind. Cas. 261. 

-9.—Miscellaneous. 

(1) — Order of Recorder of Rangoon—Final 
decree — Original civil jurisdiction. —An order of 
the Recorder of Rangoon rejecting an application 
for probate is a final decree passed by him in the 
exercise of original Civil jurisdiction. ESOOF 
HASSEM Booply V. Fatima Bibi, 21 C. 30= 

1 C.W.N. 8. 

(2) — Court Fees Act{Wll of ISIO), sch, II, art. 

1— Application for probate. —An applioation for 
probate of a Will comes under the provision 
made by law for common applications and peti¬ 
tions in soh. II, art. 1 of Act VII of 1870, and 
such an application does not require a stamp 
proportionate to tho value of tho property 
covered by the Will. In the matter of JUDDO* 
NATH SHADHOOKHAN, 15 W.R. 40. 

(3) —Suif for probate — Caveators assailing 
whole of Will on ground of undue influence-^ 
Probate granted—Objection io particular clause 
of Will in subsequent suit. —In a suit for probate, 
on the caveators assailing the whole of the Will 
on the ground of undue influence, tho Probate 
Court, overruling that objection, granted pro¬ 
bate. It is not competent for tho caveators, in 
a subsequent suit, to show that any partioular 
clause in the Will has been inserted through 
undue influence. Nuzhatuddowla ABBAS 
HOSSEIN V. Mirza KURR.VTULAIN, sic. 186. 
[Reversed, 33 0. 116, P.O.=32 LA. 244 = 1 
O-L.J. 594 = 9 C.W.N. 938 = 7 Bom. L.R. 876 
= 2 A.L.J. 758 = 15 M.L.J. 336.] 

(4) —S.68, Succession Act (Xof IQGb)—Applica¬ 
tion for probate of will wherein pencil alter¬ 
ations made before execution — Photographic 
facsimile of will attached to probate — Practice. 
—On an application for probate of a will 
wherein the testator had made certain pencil 
alterations before execution, the Court directed 
that a photographio facsimile of tho will, taken 
in the presenoe of the Rogistrar and of the 
executors, be attached to tho probate, as the 
penoil alterations were likely to fade away in 
oourao of time. Tho provisions of s. 59, Act X 
of 1865, do not apply to this oase. in the 
poods oi Broughton, 29 C. 311=6 C.W.N, 
477. 

(5) —Burden of proof. —Whenever oiroumstan- 
ces exist, which exoito the suspicion of tho 
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Probate-continue^. 

■9- Miscellaneous —continued. 

Court, ani whatever their nature may be, it 
IS foe those who propound the will to remove 

such suspicion aud to prove affirmatively that 
the testator knew and approved of the contents 

of the document. Sham- v Gh4rn v. Khetro- 

^ ^ 363 = 27 C. S21 = 4C. W.N. 
501 = 7 Sar. 638. 

( 6 )~~Proof of xoill — Execution — Mental 

* 11 * i l^e purpose of a valid 

will It IS necessary that the testator should be 

of sound mind. Thus, he who propounds a 
will undertakes to satisfy the Court not only 
that the testator made it but also that he was 
of sound and disposing mind. Very slight 
proof of this mental capacity is ordinarily 
necessary where the proof of the factum is 
regular. But there is no presumption of law 
in favour of soundness of mind : and the Court, 
in each case on the evidence given by both sides, 
ought not to affirm that a document is the will 
of a competent testator, unless it believes that 
It really is so. NAWALMAL v. Dhanu, 5 
Bom. L.R. 327. 

(7) Revocation of^Summary proof of will — 
Proof in solemn form, lohennot grantable-^ Hindu 
'Widow —J/ocus standi “‘Probate and Administra- 
Uon Act, 1881, s. 50.—Though ordinarily upon 
summary nroof of a will (proof in *' common 
lorrn” in England), the Judge ought, upon ob¬ 
jection, to have the will regularly proved, proof 
in solemn form per testes will not be required 
on the application of one who had had notice, 
or had been aware of the previous proceedings 
before the grant of probate issued, and had 
then abstained from coming forward. (5 B. 

18 C, 45.] The widow of a 
Hindu testator, though there are sons living, 
siiffioient interest in the estate to enti¬ 
tle her to^ come in under s. 50 of the Probate 
and Administration Act and to call upon the 
^xecutor to prove the will in solemn form per 

lestes. Brinda Chowdhrain v. Radhica 

CHOWDHRAIN, 11 C. 492. [D., 4 C.W.N. 602, 

1902;R.,10C.L.J. 263, 12 C.W.N. 
«03=8G.L.J. 489.] 

f Where the con- 

tn u cuiming adversely 

infpFOQr*^* claims a beneficial 

S-nr ATxJ estopoel. MiRZA Kurra- 

NUZhAT-UD-DOWLA, 7 

lc -33“d 938 = 1 C.L.J. 59*, 

-■^97 a 336 = 2 A.L J. 758 

-32 1.4. 2M = 8Sar. 833. 

executor—Application for 

tftfiwa ®^o^^^'°*sttation by his legal represen- 
t 1 1908, 0. XXII, 

*•1,36 0. 799 = 3 Ind. Oas. 995. 


concluded, 

9*—Miscellaneous—concfMa'ed. 

Of whole Will does not become ineffectual by 
degrees—See Executor, l Ind. Cas. 243. 

Saperseles guirdianship order-See GUAR¬ 
DIANS AND Wards act, 1890 s 17 d (2) 
15 C.W.N. 558. ’ 

HinHn tte will of a deceased 

Hindu living m the United Provinces need 

s“ion ctnifi'' '‘PP'y'“g f'»- Sucees- 

Succession Certifi¬ 
cate ACT, 1889, s. 1 . cl. 4. 2 A.L.J. 126 

Grant of—for portion of a will—Application 

illiterate person — 
0 provisions without testator’s know- 
ledge—5ee WILL (General), 1 c.L.J. 109. 

See Will (Attestation), 3N.W.P. 32 . 

Probate and Administration Act (Y of 1881). 
[Rep., in Pt.. act Vli of 1889. Rep in 

^ Pt. and Am. act Xir of 1891. AM .ActVT 

Lower Burma), act vi of 

1900 Ss. 47, 59, 60, 62, 64, 69, AM, ACT 
VIII of 1903, S. 3, S. 156. Rep., ACT IX op 

1908. Declared in force—in the "son- 

S. 3, AS ahf.nded by Reg. hi of isqQ ^ 

Reg. I of’1890' 

8, 3, IN Upper Burma (except the Shan 
States), Act xiil op 1898, S. 4.] ^ 

See Administrator. 

See Executor. 

See Letters of adjiikistration. 

See Probate. 

(V-Pnvisiorts of Civ. Pro. Code inconsht 
ent vnth those of Probate and Administration 
Act Procedure.—li the provisions of Civ Pro 
Code are inoonsiatent wich those of the" Pro 
bate and Admioistration Act, those of tho 
Code must prevail, as it is the later enae?Lnr 
ESOOF HASSHIU BOOPLY V. P4TmA 

2i C. 30 = 1 C.W,N. 8. -^atiua Bm, 

m-Eeference to English practice.-The nro 

visions of Act V of 1881 differ varv *^ 1 .° 

from the law in England, So Lferenoe to 
English practice is hardly a anidha t ^ 
SURAT SUNDARI BABUANI v. Uma PRO^'ar 
ROY CHOWDHRY, 31 C. 628 = 8 C. W N btI. 


Sef PMceedings — Appeal— Court-fee.— 

ace Court Pees Act. 1870 , eeh. ii. arte. 1 . 

*1, 9 M.L.T. 314 = 21 M.L.J. 481 = 9 Ind. Cas. 


(3)—Unsigned and undated will-Grant of 
Letters or ProbaU.-Proba.te or Letters of Ad¬ 
ministration may be granted even though the 

Bandan, 13 C.P.L.R. 101. {2i B 0! l) ' 

5)-Scope of Act-Pepeal.-The Probate 
and Administration Act. 1881. being a law rna^ 
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Probate and Administration Act (V of 1881) 
— continued, 

by an authority in India, is subject to the 
powers of repeal or amendment granted to the 
local legislature by s. 5 of the India Councils 
Act, 1892. LAXMI V. ABA, 10 Bom. L.R. 924* 
32 B. 364. 

(0)— jyUl—VocuTneni a shebait appointing 
another shebait.—Where the 3heha%t of an 
endowed property executed a docnment appoint¬ 
ing another person as a shettaii for the purpos¬ 
es of carrying out the slieba and other rites 
after the death of the former : Held, that it 
was not a will and probate of such a document 
could not be applied for. CHAITANYA GOBINDA 
PUJARI ADHICARIV. DAYALGOBINDA ADHI- 

CAEI, 9 c. W.N. 1021=32 C. 1082. {_R,, 1 Ind. 
Cas. 216; D., JOC.L.J. 644 = 3 Ind. Cas. 380.] 

(7) — Suit by executor or donee under will — 

Probate of will not necessary condition precedent 
to filing of suit. —A donee or executor under a 
will to which Act V of 1881 applies is not 
precluded from filing a suit as such donee or 
executor by reason of his not having takon out 
probate of the will. THAKURAIN v. RaM- 
CHARAN, A. W. N. 1893, 87. [i?’., 18 A, 

260.] 

(8) — Co-heir — Partition suit—Suit against 
administrator. —A co-heir cannot sue the ad¬ 
ministrator for partition of the estate when letters 
of administration have been obtained to the 
estate of an intestate—but must prosecute his 
claim in the manner provided by the Probate 
and Administration Act. MA HMYIN v.MA Ohn 
Gaing, U.B.R. 1902-1903, Yol. II. Civil, Pro¬ 
bate and AdminUtration, 1. [R., 2 U.B.R. 
1902-1903, Probate and Administration, 3 U.B. 
R. 1910, 4th Quarter, Civil 61.] 

i0)—Step’Son—Rights of succession—Practice 
in granting Letters of Administration. —Step-son 
succeeds to the estate of the step-mother (save 
in the case of certain ancestral property of hers) 
in preference to the collateral blood relatives. 
Merits of parties to be considered in granting 
letters-of-admioistration. NGA SON v. MA 
NYO, U.B.R. 1897-1901, Yol. 11,531. (U.B.R. 
1897—1901, 66, jP.) 

(10)—Oujners?iip of property by married 
couples—Devolution—Letters of administration 
whether and when can be granted to any person 
other than survivor of married couple—Proper 
person to adminisferesfafe.—Under the Burmese 
Buddhist Law respecting the ownership of 
property by married couples, and the devolu¬ 
tion of such property on the dsath of one of 
them, the widow or widower, as a general rule, 
is the proper person to administer the estate of 
the deceased. Though an absolute rule must 
not be laid down that in no circumstances 
should letters of adminiiitratiou bo granted to 
any other person, as, for instance, a step¬ 
daughter of the widower, it would require very 
special reasons to justify such a grant. Whore 
a widower is in possession of the estate as the 


Probate and Administration Act (Y of 1881) 

— continiied. 

natural and proper representative of the deceas¬ 
ed widow, any person who claims a share of 
the estate can sue him for it, and the fact, 
that letters of administration have not been 
issued, is no obstacle to such a suit. NE WIN 
V. MA AUNG Gale, 4 L.B.R. 293. 

(11) Locus standi of a legatee, having only a 
life interest in the income of fractional portion 
of the testator's estate, to apply for Probate or 
Letters of Administration rvith the will annexed- 
Amendment of application for Probate to one for 
grant of Letters of Administration^ —A testator 
left by will the income of a portion of his im¬ 
moveable property, for life, to his two widows. 
As to the rest of his property, he died intestate. 
One of the widows applied for Probate of the 
will, the execution of which was not in dispute. 
The applicant was not named as executrix in 
the will. Held, that (1) the applicant, being 
neither an executrix in the will nor by neces¬ 
sary implication, was not entitled to get Pro¬ 
bate : (2) Under both Indian Law and English 
practice, universal legatees are entitled to 
Letters of Administration with the will 
annexed and not to Probate : (3) A legatee, who 
has bequeathed only a life interest in the in¬ 
come of a fractional part of the testator’s pro¬ 
perty, is not, as such, entitled to ask either for 
Probate or for Letters of Administration with 
the will annexed and, under these ciroumstances 
a prayer for grant of Probate cannot be altered 
to one for obtaining Letters of Administration. 
(4) The grant of Probate does not give the 
grantee possession of the properly to which it 
relates, bur. only the right to sue for its posses¬ 
sion. Mehar Grand v. Mussammat 
Lachhmi. 15 P.W.R. 1907. (22 W.R. 874. 
and 7 B.L.R. 563, D.; 15 M. 360, 19 0.582, 

R.) 

(12) — RfltJoca/ion of Probate — Omission of 
special citation — Burden of proof. — If the 
person, on whom a citation ought to have been 
served, had knowledge of an application for 
probate, more omission to servo a special cita¬ 
tion on him will not, in itself, be a suffioient 
ground for revoking the grant of a probate ; the 
burden of proving the existence ofsuoha know¬ 
ledge lies on the person alleging it. The person 
applying for revocation of a probate need not 
prove that no notice was served on him and 
that be had no knowledge of the application 
for probate or of proceedings thereunder. Mere 
omission, on the part of a grantee of a 
probate to file an inventory or account is not a 
Bufficiont ground for revoking a probate, unless 
the omission was wilful or without reasonable 
cause. When a District Judge is satisfied that 
a summary gram ol probate should bo recalled 
for wuut of special citation, ho should call 
upon the applicant for the grant to prove hi3 
right in solomu form but should not revoke the 
grant directly. PUEMCHAND DAS v. SUREN- 

DUA Nath Saha, 9C.W.N. 190. [F. & R* 10 
G.L.J. 263 = 3 Ind. Cas. 178.] 

(13) —.4cf VoJ 1891—'* Just cattse for revo¬ 
cation of probate" —il6se»ce of specialci(afiort““ 
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Probate and Administration Act (V of 1881) 
continued. 

Minority of the person complaining of absence 
0 / such citation. —In proceedings in which pto^ 
bate of a will is granted, the mere absence of a 
Bpeoial citation, is not, when the person, to 
whom a cication has nob been issued, is other¬ 
wise aware of the proceedings, “a just cause” 
for revocation of probate. The fact that the 
person, who CDmplains of absence of such cit*^- 
tion, is a minor, would not make any Hi fference. 

Nistarint Dabya V. Brahmomoyi Dabya, 
18 C. 45. [D., 2 C.W.N. 100; R., 10 C.L J. 263 ] 

(14) Appearance of signatures—Neither party 
allied to havi originals transmitted or to have 
photographs taken of them —Evidence in favour 
of Will, Where the genuineness of a will, 
alleged to have been executed by a deceased 
testator, two days before his death, was in 
question, the High Court, considering it to 
have been proved by the evidence that the 
alleged testator was incapable, by reason of 
illness, of signing the will as firmly as it pur¬ 
ported to be signed, and finding that the signa¬ 
tures were not genuine, reversed the decree of 
^0 first Court, which had granted probate. 
Though on appeal, there was no view of the 
signatures, neither party having applied to have 
the originals transmitted or to have photo¬ 
graphs taken of them, their Lordships found 
that the evidence did not warrant the conclu¬ 
sion that on the day on which the will purport¬ 
ed to have been executed, the testator physi¬ 
cally and mentally was unable to execute it; , 
and that there was sufficient evidence to 
establish the genuineness of the will and the 
capacity of the testator to make it, and that 
the evidence for the defence was not sufficient 
to destroy the petitioner’s case on neither of 

of these points. Bama Sundari Debi v. Tara 
SUNDARI Debi, 19 C. 65 = 18 I.A. 132, P.C.= 

6 Sar. 66. [R., 27 B. 626, Rat, Uq. Cr. C. 779.] 

^^^‘^)~Person claiming under the will of 

^0 sue without taking probate. 
^From the fact that the Probate and Adminis¬ 
tration Act, 1881, contains no provision similar 
to those contained in s. 187 of the Indian 
hucoession Act, which are to the effect that a 
^ight as executor or legatee under a will cannot 
be established in any Court without obtainiog 
probate of the will, it must be presumed that, 
save where the Hindu Wills Act, i870, extending 
the said s. 187 to Hindus, is in force, it is not 
obligatory on a person claiming under the will 
of a Hindu to obtain probate of the will before 
instituting his claim. KanHAIYA LAL v. 
^UNNI, 18 A. 260 = A.W.N. 1896,44. {17 C. 

A.W.N. 1895. 87, F.) [F., 2N.L.R. 123; 
*«•. 2 O.C. 33.] 

(15) -Seje ACT II OF 1874, s. 31, 21 C. 732. 

(16) — Oiv. Pro. Code, 1908, s.so, 30 C. 
1044. 

(17) —Contract act, 1872, s. 16, sub- 
(3), 6 0.0. 307. 


Probate and Administration Act (Y of 1881) 
— continued. 

(18) —See English Law, 31 C. 628=3 C. 

W.N. 578. 

(19) —See Letters Patent, High Court, 

1865—N.W.P., s. iO, 17 A. 475 = A.W.N. 1895, 
104. 


(20)— See MahomEDAN LaW —WILL 1 
Bom. L-R. 715 = 34 B. 8. 

f21) Practice in testamentary matters before 

Act V of 1881— See Practice and Proce¬ 
dure, 5 B.638. 

(22) Scale of costs for awarding pleader fees 
in proceedings under. — See Practice and 
Procedure, lo Bom. L.R. 1197 = 33 B. 256. 

(23) —Judgment of Court of Probate, a judg¬ 
ment in rem—Proceedings under - Previous de- 
cision under Guardians and Wards Act VIII of 
1890, if res judicata —See Res JUDICATA— 
adjudications, 16 M. 380 = 3 M.L.J. 121. 

(24) —See SUCCESSION CERTIFICATE ACT 
1889, ss. 4, 17, 17 M. 14. 


(25)-S. 2-“ Sikhr a ^^Ein'du^^ - S. 331, 
Act X of 1865 — Brahmos whether Hindus 
— Vnorthodox practice E^ect. —The mean- 
ing of the term “Hindu” in the old and 
new Acts discussed. A Sikh is included in the 
term Hindu as used in Act V of 1881. So 
probate of the Will of a deceased Sikh testator 
can, under that Act, be granted. (15 I. A. 87, 6 
I. A. 15, 9 IVX.l.A. 195, 2 Motley’s Digest, 22, 
R.) In s. 331, Act X of 1865, the term “Hindu”' 
is used in the same wide sense as in the earlier 
enactments, and includes “Sikhs”. A Sikh or 
Hindu by becoming a Brahmo does not neces¬ 
sarily cease to belong to the community in 
which he was born. Lapses from orthodox prac¬ 
tice in matters of diet and ceremonial obser¬ 
vances cannot have the effect of excluding 
from the category of “Hindu” in Act V of 
1881, one who was born within it, and who 
never became otherwise separated from the re¬ 
ligious communion in which he was born. 

Bhagwan koer v. Bose, 3i c ii P c =30 
I.A. 249 = 7 C.W.N. 895=5 Bom. L.R.’ 845 = 
13 M.L.J. 381 = 184 P.R. 1903 = 135 PLR 
1903 = 8 Sar. 543. 


(26) S. 2 Hindu'* whether includes Sikhs 
•^Alteration after execution of will^Right to 
question validity of trusts in a will by Probate 
Court.—On a comparison of the Acts passed by 
Legislature regarding intestate and testament¬ 
ary succession and administration the term 

this section must be meant to in¬ 
clude Sikhs.” A person born a Sikh or a 
Hindu and so long as he does not renounce 
Hinduism or Sikhism, does not cease to be so 
because he indulges in practices as to eating 
and living reprobated by other Hindus or Sikhs 
or professes to be a Brahmo. An alteration in 
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— continued, 

a will even if made after execution does not 
invalidate it if attested bv the testator. Tho 
question of validity of trusts contained in a 
will cannot be decided by a Probate Court. 

Bahu Jage.ndra Chandra Bose v. Rani 
Bhagwan KAUR. 63 P.R. 1900. [R., 39 P.R. 

1903.J 

(27) —.Ss. 2, 4 — Instrummi purporting to be 
wilU probate not grantable of, where no proper¬ 
ty pauses under. —On an application by the ex¬ 
ecutors under the will of a testator who was a 
member of an undivided Hindu family, the 
properties concerned having passed by survivor 
ship to the other members of the joint family, 
held, having regard to the definition of a will m 
the Probate and Administration Act. s. 2, pro> 
bate should not be granted of such a document 
in the form of a will which admittedly deals 
with no property of the testator and where, 
under s. 4 of that Act, nothing could pass to 
the executor. The mere fact of guardians hav¬ 
ing been appointed by such a document is not 
sufficient of itself to bring the document with¬ 
in the Act or to render probate necessary. 

Bukthawar V. Mull Sowcar, In re 23 

H. 133. 

♦ 

(28) —5. B—Probate — Will-’Document intend¬ 
ed to take effect partly in the ti/e-time of the 
executant and partly after the executant's death, 
—There is DO objection to one part of an ins¬ 
trument operating in praesenli as a deed and 
another in ftduro as a will. SETHChand 
Malv. Lachui Narain, A.W.N. 1900, 1 = 
22 A. 162. 

(29) —S. B—Or ant of probate to trusteesas 
executors according to tenor, —Tho mere cir¬ 
cumstance that tho property is left by the will 
to trustees, without words referring to them 
as executors, would nob prevent those persons 
being granted probate as executors according 
to the tenor, if, among tho duties to be dis¬ 
charged by them under the will, there are in¬ 
cluded such duties as executors have to per¬ 
form ; but that should appear from the will. 
N. APPACUTTY MUDALI v. MUTHUKUMA- 

RAPPA Mudali, 16 M.L.J. 558 =--30 M. 191. 

(30) — S. 3— I^uncupaiive loill by Hindu — 
Probate. —It is more in accordance with the 
intention of tho legislature and spirit of the 
law that probate should issue, although the 
Will is an cral Will by a Hindu. GOKUL 

Grand V, Manoalsen, 25 A. 313 = A.W.N. 
1903, 63. (24 B. 8. F.) 

(31) —S. B—Will — Probate — Taviliknama-^ 
Dedication of property for religious purposes.^ 
Held, that a document bo the following effect 
doe.s not fall within tho definition otwill'' 
as given in a. 3 of Act V of 1881, and therefore 
its probate cannot be granted under that Aot: 
(u) That it dedicates to the worship of Sri 
Thakurji certain houses: (6) That tho execu¬ 
tant states that he will himself manage 
tho property and .atrangc for tho worship 
during his life-time; (c) That after his death 
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—confinwed. 

a Committee of three persons, of whom peti¬ 
tioner is one, will become managers in bis 
stead. BHAGAT RAM v. SiDHU, 142 P.W.R. 
1911 = 12 Ind. Gas. 595 = 55 P.L.R. 1911 = 5 
P R. 1912. (32 C. 1082, F.) 

(32)— S. 3, Act V of 1881 {Probate and Adminis¬ 
tration) — S. 3, ActlX 0/1875, {Indian Mafority)' 
—Proceedings of Residents of Native State in 
British Indian Cour/s.--The words “any other 
person ” in s. 3 of Act V of 1881 when read with 
s. 3, Act IX of 1875, must mean any 
other person not domiciled in British India. 
The words in s. 3, Act V of 1681 are express, 
and the limit of the period of disability is for 
the purpose of the Act, fixed at 18 years, not 
merely for persons domiciled in this country 
(Biiiisblndia) but for any ooher persons whether 
they be aliens or not. Application of a person 
above 16, but below 18 ycirs of age, and residing 
in a Native State (according to the law of which 
he would be a major), to a British Indian Court 
for Letters of Administration, is not allowable. 
In the goods of SRINARAIN MOHTA, 21 C. 

911. 

(33) —S. 3—See HINDU Law—ADOPTION. 
27 M. 30. 

(34) —S. 3—See Will—Form op will, 
22 A. 162. 

(35) —Ss. 3. 4, 23 and 77—Right of Hindu 
son to obtain Letters of Administration to the 
joint ancestral estaio of bis undivided father.— 
See Court Fees ACT, 1870, s. 19 [1.(1)], 6 M. 
L.T. 286, P.B. = 19 M.L.J. 591 = 4 Ind. Oas. 
1004 = 33 M. 93. 

(36) —Ss. 3, 5. 12— Executor who has o6fain- 
ed order for grayit but not taken out probate if 
may represent estate t7i s«if— Intermeddling 
with estate — Lunatic, not foundsRepresenta~ 
tion — Civ, Pro, Code {Act XIV of 1882), s. 463* 
—An executor who obtained an order for the 
grant to him of probate but took no further 
steps to complete tho grant and who in no way 
intermeddled with the estate cannot properly 
represent tho estate in a suit brought against 
it. A decree purporting to have been passed 
against such an executor does not bind the 
estate, Tho provisions of the Civ. Pro. Code 
(Aot XIV of 1882) with respect to representation 
of lunatics not being exhaustive a guardian ad 
lite>n should bo assigned to a defendant who is 
of unsound mind although not so found. 
LAKSHYA DAYA V. UMA KANTA Chaker- 
BUTTY, 14 C.W.N. 256 = 2 Ind. Gas. 818. 

(37) —Ss. 3, I—Will — Executor—Executor 
by appointment.^Tho Probate and Administra¬ 
tion Aot, 1881, docs not prohibit the appoint¬ 
ment of an executor to the will by an oxeoutor 
thereof. M008A HAJI v. HAJI ABDUL, 8 
Bom, L.R. 639. 

(38) —Ss. 3 and 7— Executor by implicafiou 
—Bequest to an idol—Right of shebait to tak 
out probate .—Whore a testator had bequeathe 
the bulk cf bis rstnte for the sheba of a tkoki^ 
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and made certain ether dispositions in regard 
to the rest of the property : held, on the cons¬ 
truction of the will, that his wife, whom he 

s7ie6ai^ having bean confided 
wi the execution of the will, was executor by 
implication, and as such* entitled to take out 
probate of the will. Kripauoyee Dassi v 
n Chandra Dutt. lO C.W.N. 232. (6 
C.W.N. 310, i?.) [ZJ., 6G.L.J. 453.] 

(39)-S. ^—Person other than executor or 
admimstralor, when could sue for debts dzie to 
esmfe.-Collusion between the administrator 
and the debtor is one of the cases, in which 
parties interested in an estate are allowed to 
sue both the administrator and the debtors of 
the estate, for the recovery of a debt due to the 
estate, such a case being considered an excep- 
tiOQ to the general rule under s. 4 of the Act. 

p 3 L.B.R. 192 . (10 

R.) 

i PRO-code. 1908. s. 11. 

^^'^lahomedan will—Probate—See 
Mahomedan Law— Wild, 37 C. 839 = 8 Ind. 

Oas. 65o. 

(42i—s. 4—See Parties to suit— Gene 

RAL, 12 B. 621. 


4 

(43)—S. 4—See Nos. 27, 35, supra, 

90-See Maho¬ 
medan Law-Wild, 9 C.W.N. 938, P.C. = i 

UL.J 594 = 2 A.L.J, 758 = 15 M.L.J. 336 = 7 

^om.L.R. 876 = 33 C. 116 = 32 LA. 244. 

—Letters of administration 
nusband's estate, application by widow for^ 
Joint family — Limitation Act (XV of 
ffV, sch. ii, art. m—Limitation—Issues, 
mission to frame—Remand—Gw. Pro. Code, 

fii no j \ ^ brothers. I died on 

fh! TV his widow applied to 

□e District Judge under s. 64, Act V of 1881. 

r letters of administration to the estate of 

H husband. G’s sons lodged a caveat 

h er s. 71 of the Act, alleging that the family 
was joint and that under s. 4 of the Act letters 

in could not be granted to her 

respect of I’s estate. The District Judge 
la not frame any issues in the case and fixed 
rpf. the reception of evidence and, after 

iving the evidence on that date, dismissed 
Ko application, holding that it was 

M of Act XV of 1877. 
ho« 17b. sch. ii, Act XV of 1877. 

mi to S'*! application by which a 

proceeding (as opposed to a 
m is instituted, and which is not 

maae under the Code of Civil Procedure. Held, 

nn/f* widow’s application was 

tiftn Beld further, that the peti- 

A the widow of the deceased, the 

Mif°i u whose estate was governed by the 
of would be entitled to the whole 

from k- estate if he died in separation 

his brethren, to bis self-acquired property 


Probate and Administration Act (Y of 1881) 
— continued, ' 

only if he died in union with them, and to no 

portion of his estate if he died in union with 
them and left no self-acquired property. HM, 
lurtber, that, as no issues had been framed 
and the parties might have been prejudiced by 
this omission, the case shculd be remanded 

mp^A'^r SICHANA v. 

Hira Lad, 4 O.c. 224. 

(46) S., 5 See No. 36, supra, 

(47) —Ss. 6 and 7— Application for probate 

by implication— 
Maintainability of application,— Aa application 
was made for probate of the will of the deceased 
y the universal legatee under a will. Under 
ss. 6 and 7 of the Act, probate could be granted 

1 appointed by the will, ex- 

piessly or by necessary implication, whereas 

and there were no words in the will, from which 
It could be gathered that he was to do any acts 

to dTv the executor, such as 

to pay the debts of deceased and generally to 

a minister the estate. He was. therefore, not 

D^cossary imphetion. usually 
known as an executor according to the tenor” 
and so not entitled to probate. Radhakisan 
Marwari v. Mt. Sona Bai, 1 N L R 164 
(25 C. 65 and 26 B. 571, i 2 .; 


(48) Ss. 6, 18, 19, 84:—Probate only to exe¬ 
cutor-Universal legatee—Probate granted by 
mistake, effect of-S. 18-Mortgage by such a 
Verson-Permisston of Court nol olta!ld-%o- 
bale under forged u>iU~Payment by person to 
Whom probate of forged will was granted— 

out of esfafe.-Under s. 6 of the Probate and 
Administration Act, probate can be granted 
only to an executor appointed by the will, and 
an universal egatee is only entitled under s. 19 
to a grant of letters of administration with the 
will annexed. Probate granted to an universal 
legatee by mistake is invalid from the first, and 
the person to whom such grant was made can¬ 
not be constituted an executor so as to be 
empowered to exercise any of the powers con¬ 
ferred on executors under the Act. A mortgage 
executed without the Judge’s permission, by a 
person to whom probate was granted by 
mistake, is bad. Where a Will was declared to 
be a forgery, and therefore void ab initio, LV 
acts done by a person under anv title crpafpii hZ 

that Will, must be held to he void in law TT? C 

C.L.J. 422= 10 C.W.N. 673 = 33 C. 7 ,T 7 ) ’10 

C.W.N. 422.] Any lawful payments made by a 
person to whom probate of a forged Will was 
granted but subsequently revoked may be re- 

r«a"efl°“p under 

Bl^tbJi^^ 20",tr it f 

(49)--S. construction of—Executor 

appomtrnent of, by implication. - Where the 
material portion of the Will of the deceased 
was as followsAfter my demise, the 
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shebaii shall exercise all the powers which I 
possess. He shall manage, protect and improve 
the debutter estate. He shall be able, if 
necessary, to let on hire, taking agreement as 
a shebait- He shall be able to realise all 
money dae to the idol by suit, amicable settle¬ 
ment or in any other safer way and, if it be 
necessary, shall sue for protecting the immove¬ 
able properties. In order to help the shebdits 
of the idol by giving them sound advice after 
my death. I appoint these gentlemen (naming 
them! as “osse?." Held that the shebait was 
appointed executor of the will by necessary 
implication within the meaning of s. 7 of the 
Probate and Administration Act, and that the 
persons appointed as osees were merely co¬ 
adjutors or overseers. BrOJO Chandrr 
Goswami V. Raj Kumar Roy, 6 G.W N.310. 
[R., 10 C.W.N. 232 : Z/., 6 C.L.J. 453.] 

(50) -S. 7—See NOS. 37, 38, 47. supra. 

(51) Ss, 7 and 19— U7iiversal or residuary 
legatee Grant of Probate or Letters of Adminis- 
tration. Where a Hindu testator did not 
appoint any executor in his will but after 
bequeathing a portion of bis estate to charit¬ 
able purposes, bequeathed the rest to his wife, 
held that the widow is nob entitled to probate 
as an executrix appoiuted by implication under 
s. 7 of the Act, but may be entitled to letters of 
adminUtration with the will annexed under 
^ 19 as a universal or residuary legatee. A 
Probate Court is incompetent to enquire into 
the capacity of the testator to dispose of his 
property by will or the validity of the provisions 
contained in the will. SaimDaSv. MUSSAM- 
mat Sahiji Devi. 130 P.R. 1892. 

(62) Ss. 9, 85— Executory application for pro- 
bale by—Discretion of Court.S. 9 of the Act 
provides that when several executors are ap¬ 
pointed, probate may be granted to all simul¬ 
taneously or at different times. If the appli¬ 
cant IS an executor named by the Will and is 
under no legal incapacity to act, the Court has 
no optio’i but to grant him probate. 8. 85 of 
e Act enacts that it is within the discretion 
of the Court to refuse to grant an applicvtion 
lor letters of administration, but no such dis¬ 
cretion IS given in regard to an application for 
probate by a person selected by atcsiatorfor 

administration of his estate. Pit AN Nath 

ghose v Jado Nath Bhattachauji, 20 A. 
189 = A.W.N. 1898, 14. (21 C. 195, B.) 

(53)—Ss. H, 91 ^ 102—Pro6a(e action— 
ouccessful objector if entitled to costs out of 
estate as of right -Executor or administrator 
purchasing property from legatee at auction-sah 
VaUdxty Right to perform religious cere¬ 
monies given to executors, if survives iu their 
neirs on death—Prospective trustee, purchase by 
--yalidtly^.AdministratordQhomsDon, if bound 
to take account from predecessor—Liability to 
account on failure—Suit for accounts against 
executor — Limitation—Limitation Act (XV of 
1877). s. 10, sch. II, art. nO-Delay—Acquies- 
cenee.—A beneficiary, who successfully resists 


Probate and Administration Act (Y of 1881) 
—continued, 

an attempt by another beneficiary to prove a 
false will, is not as a matter of right entitled to 
be paid his costa out of the estate. The costs 
are in the discretion of the Court and may be 
directed to be paid out of the estate of the 
deceased in a suitable case. S. 102 of the 
Probate and Administration Act does not 
justify a contrary inference. An executor 
cannot, as a general rule, be allowed, either 
immediately or by means of a trustee, to 
be a purchaser from himself of any part 
of the assks. Such a purchase is treated 
as a breach of trust, without inquiry whether 
trauoaction was beneficial or not. The posi¬ 
tion, however, is somewhat different when the 
executor or administrator purchases from a 
legatee. Such a purchase may boa perfectly 
justifiable one, though, if challenged in proper 
time, a Court of Equity will enquire into it, 
ascertain the value that was paid by uha trustee 
and throw upon him the o)tus of proving th^t 
he gave lull value and that all information was 
laid before the cestui gue trust when the pro¬ 
perty was sold. Toe purchase at an execution 
sale of a legatee's interest by the administra¬ 
trix durante minoritate was in this c^so upheld 
as not made in oontraventiou of s. 91 of 
the Probito and Administration Act. A sale 
is not to be avoided merely because, when en 
tered upon, iho purchaser had the power to bo 
come the trustee of the property purchased 
It IS immaterial whether the purchaser subse 
quently does in fact become the trustee or not. 
The true test to bo applied in such oases is, 
has the purchaser used his position in such a 
way as to rondor it inequitable that the sale 
should be upheld. The right to perform certain 
religious ceremonies, couferred by the will 
exclusively on the executors passed on the 
death of one of them to the remaining exe¬ 
cutors, and was not transmitted to tbo heir 
of the deceased executor. Upon the death or 
termination of authority by operation of law 
of an administrator duranfe minorifafa, it 
is the duty of the e^eoutor or other person 
who succeeds him in the administration to re¬ 
cover and take possession of the unadminis- 
terod assets of the deceised. to call upon his 
predecessor or his personal roprosoutative to 
render account of the estate and to recover 
damages, if necessary, for waste and misappro¬ 
priation by his predecessor, and if required, by 
the institution of appropriate judicial prooood* 
ings. If ho fails to do so, he must be bold 
liable to the extent to which the estate would 
have been benefited if he had faithfully perform¬ 
ed his duty. In order to see whether s. 10 
of the Limitation Act applies to a suit against 
an executor, it must bo determined, first, whe¬ 
ther, upon the terms of the will, there was a 
trust under which the property had become 
vested in the executors for a spooifio purpose, 
and, secondly, with reference to the frame and 
scope of the suit, whether its purpose was to 
follow in the hands of the trustee or bis 
legal representative property whioh had be¬ 
come vested in trust for a specific purpose. 
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An executor as such is not an express trus¬ 
tee for a legatee (25 B. 429. F.). .4 suit for 

cannot ^ecutor, 

for The treated as a suit against a trustee 

(To qin^TT®®o°'property. 

by art 120Tf governed 

wL„ f ^ Act XV of 1877. 

TcaTnefkn instituting a suit, for accounts 
li!f Te may disentitle him to re- 

disc T limitation, 

GatTTtTi Proshad Banerjee v! 

SsT-^^q r ^ t^ath Banerjee, 13 C.W.N. 

M.L.1W23;?- 

~^eculor under Muhammadan's 

of tL Prol? ^“*^°“/P«iate.-The provisions 
that all AdmiQistration Act imply 

tL sal be placed on 

takinp nnr to the necessitv of 

lirWtW.r Act shows 

of thll I? Vu ? ^be bottom of the scheme 
Led etlT I**?"* a will was not to be consi- 
out P'‘®bate had been taken 

that nrMfof ° ^ clearly establishes 

^Vutirtn^ necessary in all cases. Conse- 

will cln ^ Muhammad in’s 

said Act oi coming into force of the 

has t«t represent the estate until he 

Essa 7 B P/^bate. PatMA v. SHAIK 

^^SA, 7B.266. [fl., 2 O.C. 33.J 
(55) S. 12—(See Nos. 36, 44, supra. 

Res JUDICATA—Es- 

toppel by Judgment. 21 B. 563. 

«/ —■Administration—Letters 

«L granted to minors under the 

9^dxanship of their father.-Vadec Act V of 

oroh of Administration cannot be 

g anted to minors under the guardianship of 
their father. Jai Lal Singh v. Hari SINGH, 

A.W.N. 1908, 257 = 5 A L.J. 736. 

7^f' 50, 69 —TPt//—Be?;ocaiio» o/«fo- 

Just cause—Absence of citation — Compul- 

citation—Ociue of 
- V Scott, C J., and Batchelor, J, —A 

from an heir of a portion of the pro- 
p y ?f a deceased person has a locus standi to 
io ft f allege that the will of the deceased 

should be revoked. Under the 
frtm 1 ® -Ad^iiDistration Act, there are 
A c ,^^®^^‘*’f’’°“®anddiscretionary citations, 

in ?* ®°^P^l 8 ory citation is to be fuuud 

a nA* ° ^b® Act, which provides that “ when 

appointed ao executor has not renounc- 
shaii ^ Letters of Administration 

anifo?®^ L® to any other person until 

ciiift b^® been issued calling upon the exe- 
A 0 accept or renounce his executorship.” 
inR a discretionary citation is to be found 
bft ia«w same Act, which says that it shall 
-cifftf forjihe Judge, if he thinks fit, to issue 
calling upon all parsons claiming to 
to c ^Qterest in the estate of the deceased 
ome and see the proceedings before the 

C. VUI—18 


Probate and Administration Act (Y of 1881 ) 
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grant of probate or Letters of Administration. 

‘'as been omit- 

ed, the grant of letters of administration with 
the will annexed would be defective on the face 

the will is the act of the deceased 
himself and provides for the persons who shall 
administer the estate ; in such a case, the grant 
•‘elective should be revoked as soon as 
delect comes to the notice of the Court. 
Where, however, citation has been discretionary 
and a person who may be interested in deput¬ 
ing the genuineness 01 the will is not cited aod 
probate is granted ex parte, the mere absence 
of citation does not invalidate the grant be- 

anTth*’^ will may be a perfectly genuine’ will 
and the opposition of the person who ought to 

have been cited might, if it had been put for- 

i i'' ^uch a case, 
although the omission to cite is not in itself a 

sufficient cause for revooatiou of the probate. 

It affords a good reason for inquiring into the 
genuineness of the will alleged, and the Court 
ought to frame an issue whether the will pro¬ 
pounded is the will of the deceased, and to 
come to a finding upon that issue. Per Batche- 
o> and Rao, JJ.—Ihe onas lies in every case 
upon the party propounding a will, and he 
must satisfy the conscience of the Court, that 
the instrument so propounded is the last will 
of a capable testator. If a party writes or pre¬ 
pares a will under which he takes a benefit, 
that IS a circumstance that ought generally to 
excite the suspicion of the Couft and call uTon 
It to be vigilant ,and jealous in examining the 
e'ldeuco in support of the instrument, in favour 

the'TT^ unless 

the suspicion is removed. Where a will is pre¬ 
pared and executed under circumstances which 
raise a suspicion of the Court, it ought not to 

for, unless the party propound¬ 
ing It adduces evidence which removes such 
suspicion and satisfied the Court that the tes¬ 
tator knew and approved of the contents of the 
instrument. The dicia in Tyrell v. Painton and 
Bar?/V. Bwfhu, do not lose any of their force 
by reason of the circumstance that the execu¬ 
tors had, on a former occasion, in ex parte 
proceedings, obtained probate behind the back of 
persons vitally interested in disputing the will 

DIGAMBARKESHAVASHROTR? v. NarayIn 

^^■R-38 = 9lAd 


(59) J^ppltcatwn for probate by official 

trustee Intenlton to renounce expressed m a 

letter-Subsequent retraction—Effect.— 

the official trustee merely wrote a letter tea 
certain par.son intimating his intention of re¬ 
nouncing probate, but, subsequently, that in¬ 
tention was withdrawn before the matter came 
before the Court and no such renunciation 
was ever directly made before the Court nor 
was any writing intimating such renuuoiation 
was ff led in Court, it was held that there was 

that case, and that 
the offioisl trustee was not precluded from 

applying for the probate. Held, also. therT 



275 


THE ALL INDIA DIGEST. 


276 


Probate and Administration Act (Y of 1881) 
^continued. 

was nothing in tlio Onicial Trustees Act pro¬ 
hibiting the ohicial trustee from being appoint¬ 
ed as au executor atul acting as such. In the 
goods of MaNicK LAL SKAL, 35 C. 156 

(60)—6’. 18— Hindu Wills Act—Indian Succes¬ 
sion Act—Executor — Execuiorship.acceptanceor 
renunciation of —Probate—hetlers of 
tration with Will annexed. —An executrix, in 
answertoacitation under3. 16of Act V of 1881, 
calling upon her either to acceptor renounce her 
extcutf.rship, stated that she was already act¬ 
ing as executrix and administering the estate, 
and that she did not consider it necessary at 
that stHge to take out probate, having applied 
for a ceriihcate under the Succession Certificate 
Act (Vll of 1889). Held that this was not such 
an acceptance as was contemplated by a. 18 of 
Act V of 1881, the language of which is the 
same as that of s. 195 of the Indian Succession 
Act, and that, on the executrix declining to 
prove the will, the District Judge was right 
in granting Letters of Administration with the 
will annexed to the sole residuary legatee. 
MOTIBAI V. Kaksandas Narayandas, 19 
B. 123. 

(61Jl—S. 18— See No. 48, supra. 

(G2)— S. 19— Construction of document—Will 
— Residuary legatee.—Held that a bequest of 
future interest accruing on the testator's estate 
between the date of the will and the testator’s 
death was a specific bequest, though the 
amount might be unascertained, and that 
neither such a bequest nor a provision that the 
furniture, metal utensils and ‘‘ jumla asbab'* 
contained in a certain house should, after the 
death of two ladies, become the joint property 
of certain persons named in the will, could 
place those legatees in the position of residuary 
legatees entitled, within the meaning of s. 19 
of Act No. V of 1881, to ask for Letters of 
Administration bo the estate of the testator. 
CHUNNI Lal V. MOTI LAL, A.W.N. 1901,108. 

(63) —5. 10—Will—Probate— Letters of Ad- 
ministration — Legatee's right to administer 
estate when some executors willing to act—Fit¬ 
ness of executors—Applications for Probate — 
Parties —Legatee impugning executor's good 
faith should be mflde party, —A logatoo cannot 
be allowed to administer the estate of a testa¬ 
tor, unless all the executors refuse to act. The 
Court should not consider whether the execut¬ 
ors who are willing to act arc fit and proper 
persons for the grant of Probate. (21 0. 195, 
Rel. upon.) Although a legatee has no title to 
administer the property, he should be brought 
on the record of a Probate case, as an interest¬ 
ed person to safeguard his interests where he 
impugns the good faith of the oxeoutors. MUS- 
SAMMAT KAUIMAN V. MUSSAMMAT MASITI, 

24 P.L.R. 1912 = 29 P W.R. 1912 = 18 Ind. 

Caa. 171. (21 C. 639, F.) 

(64) —S. 19, Act Vt of 1939 is retrospective. 
—S. 19, Act VI of 1889 is retrospective io its 
operation. PreoNATH KARAR v. SURJA 
COOilAR GOSWAMI, 19 C. 26. 


Probate and Administration Act (Y of 1881) 
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(65)— S. 10 —Universal legate, entitled to 
Letters of Adminislraiion, and 7iot to Probate, 
— Under the Probate and Administration Act, 
a universal or residuary legatee is entitled to 
Letters of Administration with the will annex¬ 
ed. The Legislature intended that they are 
to be excluded from Probate. In the goods of 

Shoshee Bhusan Bannerjeb, 19 C. 582. 
(7 B.L.R. 5G3, Not F.) [P.. 73 P.L.R. 1908 = 
15 P.W.R. 1907 ; R., 1 N.L.R. 164.] 

(CG) —S. 19—Sec Nos, 48, 51, swpra. 

(G7)—Ss. 19. bO—See ReS .JUDICATA—ES¬ 
TOPPEL BY JUDGMENT, 20 C. 883. 

( 68 ) —Ss. 21, 41—Legatee interested in only 
a portion of testator’s property — Grant of 
Letters of Administration for the whole proper¬ 
ty— 6 Ve Will—Construction, 8 Ind. Gas. 
695. 

(69) — Ss. 22, 41,50, S5—Application for pro- 
bale by person appointed executor by will — 
Applicant not legally incapable — Discretion of 
Court—Just cause. —Ss, 22, 41 and 85, Act V 
of 1831, give the Court discretion to grant any 
one of the persons entitled to the estate of an 
intestate, or to a third party, Letters of Admi¬ 
nistration, or to make an order refusing to 
grant any application for Loiters of Adminis- 
iration. But the Act nowhere provides for 
any such discretion being exercised in the case 
of an application for probate by an executor 
named in the will and considered qualified by 
the testator to act as tuch. A Court acting 
under the Probate and Administration Act has 
no discretion to refuse an application for pro¬ 
bate by such o.xccutor (he not being legally in¬ 
capable, and the genuineness of the will not 
being disputed), on the ground that, in its 
opinion, ho is not a fit and proper person to be 
entrusted with that office, [i^., 20 A. 189 = 
18 A.W.N. 14.] Under the Act, probate can 
only be revoked for “just oaueo" and unfitness 
or incompetonoy of an executor does not fall 
within the meaning of just ctuse as explained 
in s. 50 ; so that apparently an executor, how¬ 
ever. unfit or incompotont ho may be, oannot, 
be removed by the Oou.rt from his post, though 
he may bo roniovoi for certain spooifiod reasons; 
e.g., his omission to exhibit an account of the 
assets which have come into bis hands. But 
this refers expressly to the revocation of a 
probate after it has boon granted, and can have 
no application to the conduct of the executor 
before the probate is granted, and much less 
to the conduct of a person occupying the posi¬ 
tion of a manager. HAUA COOMAR SIRCAR 
v. DOOimA:\IONI DASI, 21 C. 193. 

(70) —S. 2^—Letters of 4dminisfrafion — 
Grant to deceased's admitted wife —Opposifion 
by person claiming to have been married to de¬ 
ceased—Claim denied—Question of marriage 
should be fought out in a separate suif.—Letters 
of administration were granted in a ease to A, 
who was admittedly a wife of the deceased and 
who was entitled to a portion of the decoased's 
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estate. The grant was opposed by B. who aBo 

out whose marriage was denied. Thera 

evidence on the record to 
HpW deceased- 

the deceased should be fought out in a^re^ular 
suit, and that the Letters of administration 

PrTba't0°andV”“‘®^ =• 

r*AKAINAMAH V. GUTHULA RAaMANAR 

Cas. 883. (5 L.B.R. 78, 3 Ind Cas ^9 

(71)—5. 23 —Object of grantina letters nf nt^ 

0/ younger LugZ % t- 
ceased Burman Buddhist to letters of adminis 

of mother-Agree- 
r^ -Iu th“'’ “"‘f''"’’ ohange personal 

mr'riAd . “ Burmese Buddhist 

married couple dyiug, it can rarely, if ever be 

decefs^n^ administhtioD to ’the 

ir?ed nf“r''*.*®.^‘'°“'<^ granted after the 

owine t^ u‘'‘°A recovery of debt 

younter d deceased has expired. An 

dhistirn^? ? deceased Burman Bud- 

aproDBrn ’ life-timeof her mother, 

‘’® g’'»“‘ed letters of adminis- 
®ft® ’*‘® °‘ deceased father, espe- 
after^hfi^d e^h ® was made 18 years 

L M ® ‘0 prevent 

ene half Parent from wasting the 

only a ifA^' ?® P''°P®“y which the parent has 
in/siJi! ■“u®"^®^'’’ ff*® proper method ofenforc- 
UDder tL"p^V'® “ regular suit. Procedure 
not be used^f®^’*’^® u®*^ Administration Act can- 

n« in fAAf ““®‘* If * P®^®°® 

Law of i 1’ ®°J®rned by the Burmese Buddhist 

ties canA ^f*®"^*®®®’ ff’® agreement of the par- 
V Ma Tot “^at® ®“®I* I®"' applicable. Ma PE 
HEm Yin, 4 L.B.R. 287 = 14 Bur.L. 

°l Cotters of Adminislra- 
of Pitt I*”" ^uaintenance—Nature 

ed under a ®®ri be grant- 

been an yfhen there has 

for marnf cannot be said that a gift 

aata® at A\“®s® t® ®u®®‘ ®®“"fy ® ^’f^ °f ® 'ff®' 

18 an info death of the donee there 

Rinal dA« ^ regards the estate of the ori- 
SARAJnn?/* CHAKDRA MOUUK v. 

Caa iiof Gupta, g c.L.J. 576=1 Ind. 

CoMrl^ n* to be determined by 

Pronevtp <^stoheirship^Questionwhether 

^orfettpr^^^f 6?/ deceased.—An application 
^uaed on ^^ministration should not be re- 
to wfcptii there is a dispute as 

ceased the heir of the de- 

Court frt “ci' ^cr the Probate 

bythp/i ccide whether the property was left 

4ich i ® questions 

MUKRPifTT:,^®^^*' decide. Kaltdas 

JEE vinrf^n N^itya Gopal Mukher- 

/ Ind. Cas. 1. 


Probate and Administration Act (Y of 188n 
— continued, ' 

^^^'^^in.isiration Anvlu 
c^ion for-Creditor of estate-Rule for theais- 

torthl°A i^u\-^^‘^^^ °f ®“ intestate.-Bnlea 

ed to in's 2 ^® P°“l,°!®® refer- 

miist h« , L®®‘I Administiation Act 
must be taken to mean the ordinary and obvious 

succession and inheritance. Ma Pa 

V. ma Pb, L.B.R. 1693-1900, 622. (21 C 164^ 

‘0 ^leirship—Dispute 
as to title of deceased to property mentioned bu 
peMioner—Court to decide guestions.-\a an 

ff'offers of administration, ques- 
^on of title of the deceased to the propmies 

mentioned by the petitioner is not amX 

Jards^the nn® r Aa re¬ 

gards the Questioos as to whether the petitioner 

^®'® f° fl"® ‘^ 0000006 , that is a 
matter v^ioh should be settled by the Court 

?LfiL Misser; 

(76)—S. 23—See No. 35, supra. 

Ss, 23, 41— Court’s power to direct 
that somebody else, having no present interesl 
in should be associated with applicant 

S if A^t V Administration.- 

fn'rtl’rrf ■ ^ applies to a ease where, 

fl^T^ °®“®®’*^® P 0 rson who is legally 

entitled to Letters of Administration ought to 

“'® made to another 
person. Th®re is no authority for .saying that 

It IS in the power of the Court, actine under 

s. 41, to direct that fomebody else, who has 

Pcplrrhl"pe'L‘'';hf ^unl?‘'r'2"3 

164. [B., L.B.R. 1893-1900, 622.] ’ ' 

Administration 

.n? AA °f •'1*0 Probate 

an ®-'°“ ''®‘’ administration of 

an estate of an intestate may be granted to 
any person who would be entitled to the whole 
or any part of the deceased’s estate. In pro¬ 
ceeding under this section the Court is bound 

to ascertain whether the person who asks for 

letters of administration is so entitled But 

under s. 23 of the Probate and Administration 
Act It IS incumbent on the Court, before grant 
mg letteis of administration to find tha^t the 

fed“tn h 0 grants the letters is entit- 

estate Unti? thf, " ‘f"® ‘I® 00 a 00 d’s 

estate. Until this is ascertained, the Court 

has no power under that section to Xt 

letters to a person who claims to be so enti- 

not only lawful 

If^ffi'i!®* '^"'® 1 ®®®‘f°“ °f ‘h 0 rolaHvo 
rights of the contesting parties had been deter! 

mined in these proceedings. In order to eSe 

a person to letters of administration unde! 

3. 23 °1 the Probate and Administration Act 
he must be shown to have an interest in the 

L.a that he may possL 

tdy have an interest. Ma THI v Shwe 

Hlwa, 1 L.B.R. 284. (29 1 1 ly 
697, Cited.) C. 
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Probate and Administration Act (V of 1881) 
— continued. 

(79) -5s. 23, 50. 98—B«daViis( Law of Inheri¬ 
tance aynong Hindoo-Buddhist, of Arakan and 
Chittagong.—S. 23 of tbo Act prescribes to 
woom a gr.iot is to be made of letters-of- 
administration of the estate of a deceased 
intestate. The person primarily entitled to 
the grant is the person who. according to the 
rules forthe di'^tribution of such estate, would be 
entitled to the wh^Uor any part of such es¬ 
tate. S 50 does not specify such failure to 
furnish security as one of the just causes for 
which a grant m-^y be revoked or annulled, 
though the compulsory powers given by 8.98 
might perhaps be so use las to bring the case 
within reach of the fifth clause of s. 50. prima 
facie, Hi a Buddhist, deceased who was a 
Hindu Buddhist would come under the Bud¬ 
dhist law of the country at largo, and the 
burthen of proving any special custom or 
usage varying the ordinary Buddhist rules of 
inheritance would be on bhe person asserting 
the variance '.Vheth-ir there is any founda¬ 
tion for alleging a difference of rules except on 
account of deceasid’'^ coming from India and 
his wearing Hindu dress and following possi¬ 
bly some Hindu habits, there is no distinct 
evidence to snow. But as a Buddhist, the 
presump-zion no doubt ia that th ;rj would be no 
legal impediment, as in the case of a Hindu, to 
his taking a Buddhist womsn to wife. M V TIN 
V. DOOP Raj Barna, U B.R. 1892—1833. Yol. 
II, 808. 

(80) —Ss. 23, Gl—Hindw, death of. leaving 
widow who survived over 33 yea'^s — ApvHca^ 
tion for letters of administration, when n testate 
left to hi adininisterei.—It is, no doubt, not 
necessary for the Probate Court to decide 
what assets are likely to come to the hands 
of a petitioner for letters of administration, 
but it is also the duty of iho Court in granting 
letters of administration to consider whether 
there i« any est ite whatever to be administered. 
(3 C.W N. 635, 9 C.L.J. 116, Rd. on; 6 G.W.N. 
345, D ) Where the object of the life not ap¬ 
peared to be, not to administer the estate of 
the decjisci, a Hindu, who had died so long 
ago as 1875 and was survived*by his widow in 
possession till 1907, but retlly to obtain a 
declaration of heirship so as to fortify tbo suc¬ 
cessful party in any regular suit that miy ba 
instituted, the High Court he/i that n > grant 
should be mido, ahhjugh obj sotion on this 
ground was tiken forthe first time upon appeal 
from the ord^rof the Diurict Court granting 
letters of afministration L\LIT Ch.VNDRA 
CHOWDHURY V BAIKUNTH.V NATH CHOW- 
DHURY. 14 C.W.N. 46i-5lnd. Cas 395 = 13 
C.L.J> 303* 

(81) —S. 21-Ss^ Will—Gener\l. 3l 0. 
885 = 8 C.W.N. 821 . 

(82/—S. 25, Probate and Administration 
Act —Grant of probate of part of a will.—S, 25, 
Probate and Administration Act. is an enabl¬ 
ing section, There is nothing in it to prevent 
a Court from following the rulings of the Courts 


Probate and Administration Act (Y of 1881) 

— continued, 

in England as to the grant of probate of part 
of a will. Following the principles of English 
L%w, probate can be granted of a portion of a 
will. Where the contents of a lost will are 
not completely proved, probate can be granted 
to the extent to which they are provel. {Sug- 
den V. Lord St- Leonards, L.R 1 P.D. 154, 
Wooiwardv. Ooulstone, 11 kgp Cis. 469, F.) 

Kedar Nath Mitterv. sarojini Dasi, 26 
C. 634 = 3 C.W.N. 617. [R., 1 O.L J. 109.] 

(83)—Ss. 30, 34 and 53 —Civ.Pro. Code, s.499 
—Application for grant of Letters of Adminis¬ 
tration—N izir ordered to take possession of pro¬ 
perly—Nazir administrator, pendente lite— 
Claim to property tn the h\nds of administrator, 
dismissal of — Apoeal, maintainability o^—A 
certain person, as guardian of a minor, made 
tu a District Judge an application under s. 30 
of the Act for Lectors of Administration with 
the will of too testator aniiixed. The District 
Julge ordered the Nazir to take possession nf 
the property after taking an inventory of the 
same, accordingly the N izir took possession 
of some of the m >v lable property. Subsequent¬ 
ly, under s. 34 of thi Act, the Nazir was ap- 
pointel administrator pendetite lite ani no 
complaint wa; male against this order by the 
appellants, Tne appellants made an application 
to the District Judge for restoration to them of 
some of the property in the bands of the almi- 
nistrator, which was refused. Held, the appel¬ 
lants might have appealed against, or applied 
for revision of, the order directing the Nazir to 
take pos-iessioQ of the property. If the Nazir 
was in wrongful possession of their property, 
they had their remedy against him according 
to law Held, also, that, assuming that au 
appeal lay agvinst the presonc order, which 
was (Hubtful. it wis not o lo that could be in¬ 
terfered wiih 00 appeal. Kashi NATH SINGH 
v. Sheoshankar PANDE, A.W.N. 1905, 127. 

(81)—Ss. 31 and 32 -.Adininisirn/or-Grfasrrt/’s 
A'.t (U of 1874), s. 17 — 4 iimiais/ra(or-(?j}«errtI 
taking possesuou without prior order of Court 
—Conflict between Administrator-General and 
Court of lYards—iVommee of Court of l^ards, 
if can 6 -? aqooint-id Administrator — Zemiyi- 
daries. —The Court of Wards, as such, oanuot 
bo appointed Administrator, There is nothing, 
however, lo prevent this Court, in certain cir¬ 
cumstances, e.g., in this case, where the 
testator wished the minor’s estate to be entrust- 
odto the Court of W krds, from appointing the 
nominee of the Court of Wards (in moat 
instances the Managor) Administrator of the 
testator’s ostate, with the will annexed, under 
8 . 31 of the Probate and Administration Act.— 
Held, on the facts of this case, that the Ad¬ 
ministrator-General’s taking possession of the 
estate of the testator wa« illegal. NRITTYA 
Gopal Biswas v admtnistrator-Gbnbual 
OF BENGAL. 10 C.W.N, 241. 

(85) —S. 32—5efl NO- 84, supra. 

(86) —5. 33—dfinor wife^Letters of Admini' 
siration for the use ond benefit of—Husband 



281 


THE ALL INDIA DIGEST. 


282 


Probate and Administration Act fY of 18811 
^continited, ' 

^ before 

tration to him, for the use and benedt of the 

minor, must get himself duly appointed 
guardian, for the purpose of applying for such 
grant as such assigned guardian. In the 

®.Tc“ ™. " 

(87)—S. 33—See No. 57, supra. 

33, 34—Adminisirafor pendente lite 

c .Qo“ 0/ 1882J, 

s. 492 Procedwre-Pracfice.*—When an applica¬ 
tion is made under s. 33 of Probate and Ad¬ 
ministration Act, 1881, to grant letters of 
administration for the use and benefit of a 
minor, the appropriate provision of law which 
the Judge should follow is that contained in 
s. d4, which gives the special powers intended 
Dy the legislature in such cases and which mav 
render immaterial the decision of such issues 

u® by an application under 

s. 492 of the Code of Civil Procedure. The special 

provisions of s. 34 of the Act indicates the 
intention of the legislature that the Act itself 
ould De looked to for the powers necessary 
lor the proper custody of property pending the 
progress of proceedings under that Act, instead 
or leaving the Court to the enforcement of 

provisions contained in the Code of Civil Pro¬ 
cedure which were not enacted for such special 
purpose and which are not so indubitably 
applicable. MADHAVRAO v. MANEKLAL, 2 

"om. L. R,, 797. 

(89)-5s. 33 and 64.—Oral Will-Letters of 
^^^intsiration—Application by wife— Contest 
V coMsins.—Where one Mussammat H applied 
wr administration as guardian of one M.L. in 

she alleged the deceased had left 
a will, and the cousins of the deceased con- 

fw ground that the will was false, 

“ was illegitimate, that Mussammat fl 
f-if f u ®®^®^^rne of the deceased and prayed 
trjff should be granted letters of adminis- 

of Tw T ’ supposing the legitimacy 

in.L,, Mussammat H is not a fit person to he 
appointed a guardian of the minor M.L. or 
imnistratrix of the estate of the deceased. 

V. GhuLANI, 65 P.R. 1893. 

Pr’^^ ^^07; 06s., 28 P.R. 1909 = 182 

^•L.E. 1908 = 170 P.W.R. 1908.] 

34—iHaftomedan Law .—Where the 
an keirs-at-law had entered caveat in 

application by the executor for the probate 

annV*^ ^^^oged will of ihe deceased, and the 
anS was set down as a contentious cause 

„ , executor appointed administrator 

hMr Md that the plaintiffs, who, as 

a tof ^ Mahomedan Law, were entitled to 
dpf> share in the property left by the 

if the will was not established, 
i ,,*^® rjght to maintain a suit for adminis- 

Court against the administrator 
i even though the probate proceed- 

■R-nt. been determined. MEERZA 

Bahadur v. Broughton, 

^ C.W.N. 336. 


Probate and Administration Act (Y of Iflfilt 
—continued. • ' 

(90) —S. 34—Ad7«inis;rn^ion pendente lite— 

administrator 

pendente hte will be appointed under s. 34 of 
the Act, only when the Court is satisfied that 
such appointment is necessary to preserve and 

V litigation is pend 

K necessity is made out, the 

estate should not be subjected to the cost and 

(91) S. 34 —See No. 83, supra. 

(92) —Ss. 35. 43, 62—Applicaliun by mother 
for probate of son’s Will-Mother nui ^puovnted 

executrix—Right of mother to probate—Letters 
of Administration -Proof of execution of will — 

A mother applied for probate of her son’s will 
ihe mother was not appointed executrix. She 
was, however, given by the will some propertv 
for paying certain debts of the deceased. The 
application was opposed by the son’s widow. 

The "d isrrt^n'^ witnesses. 

gJ^anted probate to the 

petitioner. Seld, that the direction lo the 
petitioner that out of certain property she 
should pay certain debts was not enough to 
show any intention on the testator’s part that 

u lA purpose of administration she- 

shou d be executrix. The petitioner was not 
entitled to probate, but could apply for letters 
of administration with the will annexed. The 
petition had to state all the assets which were 
likely to come to the petitioner’s hands, not 

HeZd also that before letters of administration 
with the will annexed were granted, there must 
be strict proof of the execution of the will 
It 13 not enough for witnesses to say that thev 
saw the testator sign the will and that he was 
in his senses. It must also be proved that the 
testator understood the contents of the paper 
to which he was putting his signature, and for 
this purpose, it should be shown that the will 
if not written by himself, was read over to 

2S /• AUMAL, 

22 HI. 345. [R., 6 C.L.J. 453 .] 


(93)—S. 37—Mohunt 0 / muth—Veath— 
Application by claimant to office for letters of 

V 7 - Beneficiary- 

fhe nwLr ft IWhunt is Lt 

the owner of the property of the math and on 
“ person claiming (o be his successor 

in office cannot apply under Act V of 1881 for 

letters of administration in respect of the math 
property. S. 37 of the Act is intended to apply 
only to property m which the deceased person 
had ownership, so as to constitute it a portion 

K'"l 

u 45—Dedication of propertv 

by Will to Kiol—Trustee with power of appointing 

successor- Non-appointment by trustee—Grant 
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Probate and Adraioistration Act (V of 1881) 
— continued. 

of letters of administration — Administration 
in respect of debutter property —“ Beneficiary.'" 
— Whore an execatrix, who was constituted 
shebait in respect of certain properties dedicat¬ 
ed to an idol by the testatrix, died without 
appcintinf» a successor in accordance with the 
power given in the Will, held, that, under s. 45 
of the Probite and Administration Act, letters 
of administration might be granted to the 
sister’s son of the testatrix, in respect of the 
debutter property, as some portion of tbo estate 
of the testatrix remained to be administered on 
account of the non-appointment of the shebait. 
It was held in the cisc that the sister’s son of 
the testatrix was, in the absence of nearer heirs, 
entitled to the grant of letters inasmuch as the 
original grant in respect of the debutter pro¬ 
perty might have been made to him. Where 
property is dedicated to an idol, it would be a 
“bencficiarv ” in the sense in which the word is 
used in s. 37 of the Probate and Administration 
Act, and administration of the property could 
be granted to some person on behalf of the idol, 
as the management could not be undertaken by 
itself. R4N.IIT Singh v. Jagannath Pro- 
sad Gupta, 12 C. 373. 

(95) -Ss. 39 and 50-Will-Letters of Admi¬ 
nistration — Revocation —Locus standi—“ Per¬ 
son having interest in estate of deceased.^' —A 
person, disputing the right of a deceased testa¬ 
tor to deal with certain property as his own, can¬ 
not be properly regarded as having an interest 
in the estate of the deceased, and has no locus 
sfandi to apply for revocation of the Letters of 
Administration. SRI GORIND PRASAD v. LAL- 
.7HARI Kuer. 2 Ind. Cas. 402-14 C.W.N. 
119. (17 C. 48. F.) 

(96) — S. 41— Application by executor's son — 
Discretion. —A testator bequeathed, by will, the 
whole of his property to an idol and appointed 
his wives and son executrics and executor, who, 
however, did not take out any probate, but the 
son mortgaged the property. After the pro¬ 
perty was sold in execution of a decree on the 
mortgage, the testator’s grandsons, under the 
guardianship of their mother, applied for pro¬ 
bate of the will. Held, they, being not execut¬ 
ors, were not entitled to probate, and the case 
was not a fit one for grant of probate under 
s. 41 of the Probate and Administration Act; the 
mother being a pardanashin lady, the father, 
the defaulting executor, would manage the 
whole business. Narendra Kumar Pra- 
MANICK V. CHARU CHUNDER PRAMANICK, 

7CL.J. 558 = 12 C.W.N. 747. 

(97) — 8. 41, grants under, —Grants under 

B. 41, Probate and Administration Aot, are 
made for the protection and preservation 
of the estate of deceased persons. Those are 
made in the exercise of the discretionary powers 
of the Court, and not as recognising any legal 
interest of the grantees in the estate of the 
deceased persons. In the goods of Kaminey* 
MONEY Bewah, 21 C. 697. [F., 10 C.W.N. 

1085; CiUd, 1 L.B.R. 284.] 


Probate and Adraioistration Act (Y of 1881) 

— continued, 

(98) — S. 41— See Nos. G3, 69, 77, 78, supra. 

(98 a)—S. 43—5ce No. 92, supra, 

(99) —S. 45— Death of executor before entire 
administratwn-Admmistration de bonis non. 
—Under the will of a Hin lu, duly proved, devi¬ 
sing property to his adopted son, the estate of 
the testator vested in his wife appointed as 
executrix therein. On the executrix dying in- 
fesfafe and without having fully administered 
tbo trusts of the will, administration of 
another sort known as administration de bonis 
non was held to become necessary. (See s. 45 of 
Act V of 1S3U. So, where the son sued to re¬ 
cover rents due to the estate, neither as repre¬ 
senting the executrix, nor as tbo administra¬ 
tor de bonis non of tbo testator, his suit filled 
on the ground that the estate of the testator 
was absolutely unrooresonbed. NARASIM- 

MULU V. Gulam Hussain Sait, 16 M. 
71. 

(100) — S. 45— Grant of effects 

ed—Long lapse of time—Presumption that es¬ 
tate has been aiminislered—Property held as 
shebait. if part of estate. —A testator died in 
1384, leaving a will, whereby ho appointed his 
widow executrix, and bequeathed the whole of 
his ancestral and self-acquired properties to 
her. Tbo will contained a further direction 
that the widow shall perform the shsbi of 
certain thakurs, of which the testator was a 
shebait and that, after hot death, " ho who 
may remain as my heir, as shebait, shall per¬ 
form the sheba .. from the 

income of the estates of the debsheba,'* The 
widow took out probate in 1885 and died in 
1902. Upon an application by the reversioner 
for Letters of Administration, the District 
Judge held that, as tbo last-mentioned direc¬ 
tion in the will contemplated some administra¬ 
tion after the death of the widow, the peti¬ 
tioner was entitled to take out LeUors of Ad¬ 
ministration ; held, that the order of the 
District Judge was erroneous. The Court may 
properly presume, in the absence of anything 
to the contrary and after this long lapse of 
time, that the estate has been administered. 
The direction as to sheba, upon whioh the 
order was based, did not relate to the testator’s 
own property. ChaNDI CHARAN MANUAL V. 

Banke behahi Manual, 10 C.W.N. 432. 

(101) —S. 45—See No. 94, supra, 

(102) —S. 47— Letters of Administration de 
bonis non to widow of the deceased—Un-admi- 
nistered estate. —Whore Letters of Administra¬ 
tion to the deceased's estate wore granted to 
the widow, limited daring the minority of her 
infant son, and the son died before attaining 
majority, and before the estate was fully ad¬ 
ministered, Letters of Administration de 
bonis non to the estate of the deceased husband 
may bo granted to tbo widow under s. 47 of the 
Probate and Administration Aot, and her being 
the heir to the son’s estate is no bat to such 
grant. In the goods of QlRIS CHANDRA 

Mitter, 6 C.W.N, 681, 
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Probate and Administration Act (Y of 1881) 
— continued. ■' 

^ (103) -S. ^O^Revocation of probate—Proof 

zn solemn form.-A w.ll was proved hy an 

"'ithout issuing 
citation to the next reversioner. She was the 

sole legatee under the will. On her death, her 

flezV thLproperty as heir : 
^eld, that the heir of the executrix may be 

ordered to prove the will in solemn form in 

faulWhr“^ reversioner. In de- 

GOPI MohTv K '■ovoked. In the goods of 

J. 560 "" BYS4CK, 5 C.L. 

'^’’■^—Grant of Letters of 
^dmmistration--lts revocation as renards a 

It'a^'orJlvroperty on the growid 

short 

have i ^ ^ ='’°P ^nd 

terl o Aa P'°Pe'ty. a grant of Let- 

ters of Administration was made in favour of 

Dl Id fn ^ “‘‘“^Sers of a Saraugi temple, ap- 
plied for revocation of the said grant, on the 

ed thf sh‘“' bequeath- 

that » bavelitosaid temple.-ZIeZd, 

of r ett« a established, the grant 

Letters of Administration was rightly rlvok- 

ed under para. 3 of s. 50 of Act V of 1881 oiTu 

mal 
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Probate and Administration Act (Y of 1881) 
—continued. ' 

Mukemee 'q'c "w Krishna 

riUAERJEE, S C.W.N. 383. (5 C.W.N. 377 , L.) 

(107)—S. 50 ~ Revocation of letters of 

stand?' ~ Presampfiu, Aeir - locus 

staudi.-A presumptive reversioner is eniithd 

to apply for revocation of letters of admini a 

t.on under s. 50 ol the Probate and TZ ni?' 

heirs of a deceased person can m I « v® 

by the deceased, the purchaser of the St^'^of 

Lalit Mohan Bhuttacha r 

CHAND^R.A kaparia, 28 c. 587. "(l a "aeo.^^o" 


of ■^Jf’^ocatiore of Probate or Letters 

f Admznzstration—Issues in such proceeding— 

cause-ffindit widow, order 
oinl reuersioner.—Where an appli- 

revocation of Letters of 

an^erlT T’ deceased 

P'‘‘‘y®'^ should 

catiln ^1®'*’’’ ** for revo- 

win f.n. of the genuineness of the 

English practice and 
Id^ distinguish- 

for’ Pflwnn a previous application 

havina f deceased 

anti decision bound a reversioner 

not onn ® application for revocation could 

proceed*'*^® P’^evious 
DDRaAi^fi"’*^^^®” collusive and fraudulent. 

lO^C SODRABINI DEBI, 

Revocation of probate—Suit to 

% 2 f! 1882 . sen. 

IrreaiiU '^^^—Invalidity of will— 

^ Probate-Motion on 

a cranf nisi.—When it is sought to revoke 

valid.°fi ^ *^^® ground of the in- 

imtiatJd°K ^ proceedings should be 

Dlainf • suit, using the form of 

Ct E ® Code, sch. IV. 

Whon it • °* ^ motion on notice. 

of a Talid^wiin®*“ ll 8”“‘ P'^“bate 

laritw ;« ground of some irregu- 

'SbouJd grant, the proceedings 

be by motion on notice and not by a 


(109) S. 50— Citation on minor—Minor re 
presented by applicmzt as OZzardiazz-^Ze^na 

de/eef.ue-fle™cuf»ou,uppZica(iou/c,..4S;? 
acting in concert zvith anot/ie,-.-Whe^e an 

applicant for probate of a will took out citation 
upon a minor, who was represented hwu 

applicant herself has guardian. Held that the 

proceedings to obtain the grant were dof!\- 
iu substance, and the gran? should t r v 

ed. The fact that the petitionerTor revooS 

01 probate was acting in concert with somebodv 
e sa could not take away the right which she 
otherwise possessed of applying for rev??,;- “ 
SHOROSHIBALA llEBI V ANANnI??«‘ 
DEBI, 12 C.W N 6 rn ■ -a^NDAMOYEE 
C.L.J.263.] ^ ’ ^“^'0^3.178 = 10 

^}}^\~^-^^7'^''°bAte-Revocation—Just cause 

- Useless or moperative-Bxecutors-Omis^on 

to submit aecounts.-Tlho grant of pr^tl ^ 

decisive only of the genuineness of the will 
propounded, and the right of tho eal T 

tbe estate oahl 

It tn^tho d-‘ “"y question 

as to the disposing power of the testator or to 

wnrdfdisposable property? The 
words become useless and inoperative” in 
Explanation 4 to s. 50 of ^ 

Administration Act, 1881 imply 
of something which if kno’wn at the L^te o 7 thI 
grant would have been a ground for refusing it 
A mere omission on the part of fv,« 
to submit accounts to thett 

for revocation of grant of probate BG Ti7ak 

Bom. L.R, 637 = 26 ^792. « 

(m)— S. 50—Probate — Revnmfin-^ 7 ^ 
cause-Pailure to exhibit the inventory or accoZt 
—Account false in material mpec/s 
8. 50, sub-olausa (5), of the 

Administration Act, 1881, mere fLlure to ffle 
the accounts within the specified time is 

sufficient, but it must be established fhlf 
personto whom the grant was made has wflLu^ 
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and without reasonable cause omitted to exhibit 
the inventory or account. Also, it is not 
sufficient that the inventory or account, 
should be incorrect, but it must be untrue in 
material respects. GOKULDAS v.PURSHOTTAM; 

4 Bonj. L.R. 979. 

(liy)—5. bO—Will—Delay in taking probate 
—Probate taken on necessity arising — Applica- 
lion for revocation of probate —“ Just cause .'^— 
On an application for revocation of probate 
made twelve years after the grant of probate, 
the High Court held the terms of the will to be 
reasonable and the evidence sufficient to 
establish the will, considering the difficulty of 
establishing a will eighteen years after its 
execution, the persona competent to give the 
best evidence having died ; it also held that the 
“just cause” bad not been shown by the 
applicants, for revocation. The Judicial 
Committee, under the circumstances of tho case 
affirmed that decision, and pointed out that 
the delay in taking out probate (application for 
probate having been made only six years after 
the testator’s death) was accounted for by the 
fact that, until tho date of application for 
probate, there was no very urgent necessity for 
relying upon the will. KALI DAS CHUCKER- 
BUTTY V. ISHAN CHUNDER CHUCKERBUTTY, 

31 C. 914, P.C. = 9C.W.N. 49, 

(113) —S. 50—Jwsf cause^Omission to cite 
proper party—Revocation of Letters. —Where an 
application was made by a person for grant of 
Letters of Administration and tho petition 
made no mention of the existence of the brother 
of the deceased who was bis partnorin bis busi* 
ness and DO citation was issued to tho brother 
before the grant of the Letters, held that they 
must bo revoked on the ground that tho proper 
citation was not issued. In the goods of 
GANGA BiSSEN MunDRA, 2 G.W.N. 607. 

(114) — S. 50, application of—Revocaticni of 
probate where there has been no defect of juris¬ 
diction. —The Official Trustee of Bengal applied 
to the High Court in its testamentary and intes* 
tate jurisdiction for grant of probate, as being 
a person appointed by tho will of the testator. 
The Court had jurisdiction over tho subject 
matter, and the only question tbon to bo do* 
cided was, whether the Official Trustee was tho 
person entitled to apply for such probate. It 
was decided that tho Official Trustee could do 
so, and an order was accordingly m-»de for the 
issue of probate. Rut upon an appliration 
under s. 50, the Probate was revoked, on the 
ground that the Court had wrongly decided 
that the Official Trustee was entitled to apply 
for probate. Held, since there has been no de¬ 
fect of jurisdiction, so as to bring tho matter 
within the scope of s. 50, the probite is not 
capable of being revoked, even assuming the 
order of the Court was orroneous. OFFICIAL 

Trustee of Bengal v. Kumudini Dasi, 
37 C. 387-e Ind. Gas 973. i35 G. 156, R.) 

(115) —5. 50— Whether purchaser from loidojo 
can set aside probate- Right of appeal. —A trans¬ 
feree from tho widow (who is the next heir of 
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the deceased) may, where a will has been set up 
and proved at variance with his interest, apply 
for the revocation of the probate of the will, 
under s. 50 of the Act. An application under 
9 . 50 of the Act is considered to be a suit, and 
an order dismissing such application on the 
ground that the applicant had no locus standi 
to bring the suit is appealable to the High 
Court. SHEIKH AZTM v. CHANDRA NATH 

Namidas. 8 C.W.N. 748. 

(116) ^S.50-Execution of will by a person near 
death, evidence as to. —On a question of fact, 
raised in 1887, whether an alleged testator had 
or bad not been able to duly execute his will, 
as he was said to have done during his last 
illness, the judgment of the District Court in 
the affirmative was restored. On a considera'' 
tioQ of conflicting evidence as to the mental 
capacity of the testator, and as to the genuine- 
ness of a bignature, tho judgment of the 
High Court which would have revoked the 
probate granted in 18''2. was reversed. 
ROMESH CHUNDER MURKERJI V. RAJaNI 

Kant Mukeuji, 21 C. 1, P.C. = 6Sar. 340. 

(117) —S. 50—Reuocaf ion of grant of letters of 
adinin%stration—Fresh application not barred.— 
Where a grant of letters of administration made 
by a District Judge had boon revoked under 
3, 50 of the AoE, it was held that the Judge had 
nevertheless jurisdiotiou to entertain a fresh 
application for the same purpose, when the 
cause of revocation was removed. BRIJ LAL 
V. THE SECRETARY OP STATE FOR INDIA 
IN COUNCIL, 20 A. 109 = A.W.N. 1897,213. 

(118) — S, 50—Z/imifafion Act (1908), sch. II, 

art, 95— Relief not claimed distinctly on the 
ground of fraud — Executor — 6’utf without 
probate — Decree Lijnifafion from the date of 
te$tator*s death—Fraud in the performance of 
contract no ground for rescission—Partnership 
—Fresh arrangemejit —TVovafion—Swif for an 
account on the footing of continuance of original 
partnership —Suit not maintainable—Contract 
Act, s. Probate—Revocation of grant.— 

Art, 95, Limitation Act (1903), has no applr 
oation whore, on the face of tho plaint, no 
equitable relief is claimed on the ground of 
fraud (IG B. 186, 25 0. 49, R.). An executor is 
capable of instituting a suit without obtaining 
probate, although be may not be able to proceed 
as far as decree without taking probate. 
Fraud in the performance of a contract, apart 
from its making, is no ground for rescission 
and restor.atioD of the parties to tho position 
in which they were before the contract was 
entered into. Property loft by a deceased 
partner and u-^cd in the business is a loan 
under s. 241. Contract .\ot. Where an order 
has been made thit prob»to should issue to an 
executrix, but no probate has been taken out, 
the C^urt has no jurisdiotiou to revoke a grant 
wbioh has never boon issued. A testator 
appointed his widow as the guardian of his 
minor children and executrix (by tenor) of his 
will. On his death the widow consented to 
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the retention of the testator’s share in a 
partnership business by the surviving partners 
and subsequenily to a transfer of the same to a 
joint stock company. In an action brought by 
one of the testator’s sons as administrator 
apinst the surviving partners, for an account 
Of all the assets of the testator at the time of 
nis death retained and employed by the defend- 

business: B.eld, dismissing the 
suit, that the testator’s widow was perfectly 
competent as his executrix to enter into the 
arr.ij.goment, which was a novation with the 
surviving partners, so as to bind the estate, 
and that the suit against the partners on the 
lootmg of a continuance of the partnership 

JaUSETJI V. HIEJI. 
bhai, 15 Bom. L.R. 192 = 37 B. 158 

S' 50 —See Evidence Act. 1872 
s- 41, 31 C. 357 = 8 C.W.N. j97. 

(120)-s. 50, Expl. (4)-‘Vas< cause," 
yeaning of-’Executor’s mismanagement.—The 

ords just cause ” as explained in s. 50, are 
^haustive. They are not illustrative merely, 
lismanagement by an executor does not come 

so of the Act. 

nnoda Prosad CHATTERJEE V. Kali- 

700 ^^,^ CHATTERJEE. 24 C. 95. [S.. 26 B. 

ty.i-4 Bom. L.R. 637, 28 M. 161.] 

_SO, Expl. (4)— Revocation of grant 

oust cause,” mal-administraiion if — 
Viwrre/s between co-administrators, making 

1 inoperative, if ground, for 

Ko under 

• . Expl. (4) of the Act a just cause of revok- 

»g probate (24 C. 95. F.), The words " become 
PelGss and inoperative” in s. 50. Expl. (4), of 

whi k the discovery of something 

L ® known at the date of the grant would 
* ground for refusing it, e.g,, the 

nn ^ later will or codicil or a subse- 

4uent discovery that the will was forged nr that 

An testator was still living (26 B. 792. 

fnr?K * of two joint administrators applied 
the ^ ^®''ooation of the grant to the other, on 

that, in consequence of quarrels 
them, it had become impossible to 
in th‘°^ administration and the grant had 

become inoperative and useless; 

°° ground for revoking the 

DnpT* Chandra das v. Sarat Sun- 

M=40C^|o^^’ 880 = 15 iDd. Caa. 
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SMpla?"®* 50-5ee Nos. 58. 69. 79. 95. 
_S9—Effect of grant of probate 

® WILL—Construction, 8 a.l.j, i063. 

SO, 64, QZ—Need for care in issu- 

oArt/i^,v ^^^utinizing claims for letters- 

of ^Stratton — Grounds for revoking grant 

stratinn^ Probate and Admini- 

straHn« ®^ys that letters-of-admini* 

caii«?o revoked or annulled for just 

I he .explanation is that “ just cause ” 

0. VlII-19 


Act (Y of 1881) 

‘he proceed¬ 
ings to obtain the grant were defective in sub- 

second, that the grant was 

tion o“/h hy malsiDg a fajse sugges- 

ma^erL^ ® something 

material to the case. The provisions of the 

CoLTs® i'f ^ ® Burma unless the 

proof being given of the, claims set up under 

isge'^Yohireio. 

ini'^hl7^tn "interest" entitl¬ 

ing her to apply for revocation—Claim for 

matnfennnce, no suck interest.—Where the 

testator s adoptive father had died leaving two 

widows authorising both of them to fdopt 

and the testator was adopted by one ^of 

them, and oied leaving an infant widow 

held in an application for revocation o' the 

probate of the Will, by the other widow who 
was entitled to maintenance from the husband’s 
estate, that the right to maintenance could not 
be affected by the Will m question whatever 
ts provisions might be ; that the Court might 
look at the Will to see if it affected the claim 
to maintenance, that in this case the Will on 
being looked at, was found not to affect the right 
in any way whatever, and that, therefore, the 
deeea‘'-c 4 ^"ohiiiterest in the estate ofthe 

Act^fV^nMSfiif^^r Adminfstration 

Chandra Shaha, 4 

(a26)-5s 50, 'iS—Competency of District 
Judge to call on executor to furnish security 

gractsp^'robKa?^ 

cation of proba'te, the^prob^te^s^eveki^ au^a 
new executor or administrator is appointed it 
is open to the Judge to direct that security 
should be given by such executor. After (he 
grant of probate, a District Judge has no 
authority to call upon the executor to furnish 
security. GlRIBALA Dasee v, Bijoy KrTsh 
NA Haldar, 31 C. 688 = 8 C.W.N. 663 

(127)—Ss. 50, 8S—Application for probate— 
Special citation, issue of - Ss 44 q fldv 

Pro, Code, 1882.—Where on the death’of* a 

t69td.t02r, Id&viDC liiiB surviviDP a 

widow entitled\o mairScVaid'msi?,'L°: 

under his will, an application was made for 

deceased und“r ss 50 

and 83, Probate and Administration Act by 
two of his brothers appointed executors, the 
Court ordered that a special citation sho“d 

issue to the widow, and directed that it shou d 
be served personally on her and also on her 
ather with whom sho occasionally resided. In 
the goods of Amrita Lal Mullick, 27 C 
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(128) —5s. 50. 83—Application or revocation 
of grant of letters-of-administratio7i — Refusal 
of Court to grant revocati(ni on preliminary 
ground that appellants were not prepared to take 
out administration themselves—Duty of Court to 
enquire into matters and to deal with the 
application on the merits .—S. 50 of the Probate 
;ind Aarainistration Act specifies the grounds 
upon ^vbich a grant may bo revoked, i4 C. 566, 
fl.) The duty of the Court under s. 83 of the 
Ac^ is to make enquiry into the questions before 
it, which have been properly raised under s. 50. 
Recourse t.o the provisions of the Act being 
optional, the Courts must not attempt lo render 
it compulsory by indirect means. There ^ is no 
reason whatever why, when administration is 
not compulsory and the interference of the 
Court is not obligatory, estates should not be 

left to be dealt with in the same fashion as they 
always have been in the past under the personal 
law of those interested in them if the latter, 
who alone are concerned, so please. MUSSAM- 
MAT DROPTI V. MA THA DWE, U. B. R. 
1897—1901 Vol. II, 533. 

(129) —Ss, 50, 8G-Orflnf, revocation of— 
Creditor's right to contest—Will propounded in 
fraud of creditors—Order holding applicant has 
right if appealable — Interlocutory order.— 
Where, 8 years after the death of B, one of his 
sons L obtained letters of administration with 
a copy annexed of an alleged will left by B, 
which, if genuine, would deprive another son 
8, who bad meanwhile become heavily involved 
in debt, of a very large share of bis inherit¬ 
ance : Htld, that the creditors of S were 
entitled to apply for revocation of the will, their 
application being based on the ground that tho 
probate had been obtained in fraud of creditors. 
(8G.W.N. 748, 17 C. 48, 10 C. 19. 28 C. 
441, R.)—Semble No appeal lay from an order 
of the Trial Judge holding that the creditors had 
lorvs standi to contest the will, the same being 
merely interlocutory. L.AKBI NARAIN SHAW v. 
Multan Chand Daga. 16 C.W.N. 1099 = 15 
Ind. Cafl. 686 = 17 C.L.J. 230. (8 C.W.N. 748, 
17 0. 48, IOC. 19, 28 0. 441. R.) 

(130) — Ss. 50, 81—Revocation of probate— 
Practice and Procedure—' ^igh Court' meaning 
of — Jurisdiction—Motion on notice—Rule nisi— 
Forged Will —To revoke a grant of probate on 
the ground of forgery, the proper course is to 
make an application under s. 50 of the Probate 
and Administration Act and not by suit (4 C. 
360, F.) The ‘ High Court ’ in s. 87 of the 
Probate and Administration Act is not merely 
confined to the appellate jurisdiction of that 
Court, but includes its original jurisdiction, 
and under that section, the High Court exer¬ 
cising its original jurisdiction has concurrent 
jurisdiction with the District Judge for the pur- 
posesof exercising all powersprovided by the Act. 
Proceedings for setting aside probates on the 
ground of forgery should be initiated by motion 
on notice and not by rule. Tho procedure by 
rule nisi should be confined to applications 
which are urgent and where relief in tho shape 
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of an injunction is required. In the goods of 
MOHENDRA NARAIN ROY, 5 C.W.N. 377. 

(131)—Ss. 50, 98— Power of District Judge to 
commence revocation proceedings on his own 
motion—Scope of Judge's duties—Inventory and 
account.—A District Judge has no power to 
commence proceedings to revoke a probate 
under s. 50, Act V of 1881, on his own 
motion. To permit the District Judge to take 
action under s. 50 of the Act, of his own 
motion, would lead, in many cases, to unjust 
consequences, e.g.. even if the action fails the 
cost must fall on the executor or administrator, 
i.e., on the estate, there being no ordinary 
plaintiff, who can be condemned m costs, if hia 
case fails. Under s. 98, Act V of 1881, the 
District Judge has no power to institute a 
judicial enquiry by an audit of the inventory 
and account at the expense of the executor or 
administrator; nor can such an authority be 
implied from the provisions of the Civ. Pro. 
Code, as to the appointment of a Commissioner 
to examine accounts. All that tne District 
Judge has to do under that section is to see 
that the inventory and account prima facie 
satisfy the requirements of the section, i«e», that 
the inventory appears on inspeotion to be a free 
true estimate of all the property, credits and 
debts, and that the account in inspection 
appears roilly to be a true one showing the 
assets and their disposal. To ascertain this, 
the inventory and account should be passed 
under some examination by the Judge's staff so 
as to detect manifest mistakes or omissions. If 
such wore discussed the papers would not 
satisfy the section, and for this purpose, the 
section empowers tho Judge to exteod the 
time to the executor or administrator to amend 
the account. The fact that the testator on- 
joined on his Gxooutor to prepare accounts 
annually dnf‘8 not enlarge the Judge’s power 
and empower him to exact an account an¬ 
nually, although it would authorise a person 
interested to take action against tho executor. 
S. 93 does not give a Judge power to call for a 
revised account, if an account has already 
been exhibited as required by tho section und 
has been accepted as prima facie true; but if 
it appears that the account is materially untrue, 
the Judge may take action under its fourth sub¬ 
section. When once an account has been ful¬ 
filled and accepted shortly after the expiry of 
a year from the grant of probate, the Judge has 
no power to call for further accounta of subse¬ 
quent years. Surat Sundari Barman! v. 
Uma Prosad Roy Chowdhry, 31 Ci 628 = 8 C. 
W.N. 578. 

(13*2)— Ss. 61, 52, 88 — Scopeof Acl—R^al. — 
The probate Act being a law made by an autho¬ 
rity in India is subjeot to tho powers of repeal 
or amendment granted to local legislature 
by 8. 6 of tho Indian Councils Aot, 1892, 
Laximi V. ABA, 10 Bom. L.R. 924 = 32 B. 634. 

(133)—Ss. 61, IQ—Jurisdiction of District 
Court—Surety,—A District Court, alter once 
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■having taken a bond with sureties, has jurisdic¬ 
tion to take a second bond, with fresh sureties 

•Ifnecessary.R aj Narain Mookerjee v. Fuel 
P r"'= ® 7. [Approved 

■56 = 6 A L.J. 19=1908 A.W.N, 288.] 

(134) S. 52 See No. 132, supra* 

(135) —S. 53—See No. 83, supra* 

T Appeal—Miscel¬ 

laneous, 21 c. 539. 

(i37)-S3. 55. QZ~Application for revoca¬ 
tion Of ^o5a^e.-S. 55 aod not s 83 of the Pro- 
t5ate and Administration Act is applicable to an 
a^lication for revocation of probate. PRATAP 

4 a wT "■ ®hanjan shaha, 

(13S)—s. 5&—Judgment-debt, no property.— 
Pha judgment debt o£ the deceased is not pro- 

$erty moveable or immoveable within the mean- 

STvnl"* ^ Kaur Hira 

SINGH, Deceased, 126 P.R. 1893. 

~ Testator subject to 

Baroda State—Will executed at Baroda—Dis¬ 
position of tmmoveaole properly in British India 
—Jurisdiction of Court in British India— 
i^Jscrefion of Court under s, 57 when to be 
•exercised Will Disposal of immoveable pro- 
P^^tyin British India—Test of validity of will. 
iQo;. Probate and Administration Act, 

ie«i, gives jurisdiction to the District Judge to 
■grant probate of a Will, if it appears from the 
petition of the applicant that the testator had, 
e time of his death, any property, move- 
XV ® iD^naoveable, within the jurisdiction of 
toe Judge. This provision is general and is quite 
irrespective of the place where the will was 
executed, or of the nationality of the testator, 
or of the place of his domicile. Where, there- 
^application for probate was made to 

the District Judge of Belgaum, in respect of a 
111 executed at Baroda by a person who was a 
ject of that State, but disposing of immove¬ 
able property situated in Belgaum iu British 
n la. Seld, that the District Judge had juris- 
•diction to grant probate under this section. The 
aiacretion vested in the Judge under s. 57 of the 
J^robate and Administration Act, can be exer¬ 
cised only when, between Courts of difierent 
istricts in British India, there is a question as 
0 which of such Courts can most justly or con- 
eniently grant probate ; and it cannot be exer- 

19 DO Court of concurrent 
J iisdiction in British India to which the appli- 

probate. The validity of a 
1 which purports to dispose of immoveable 
property ip British India must be tested by the 
u es applicable to the execution of wills in 

-9A o BHAURAO V. LAKSHMIBAI, 

o. 007. 

56, 67— Letters of Administration, 

-g ant of—Deceased dying outside the jurisdiction 
ii(i leaving no property in the jurisdiction 
ifiscretion of the District Judge. —The lower 
ourt refused to grant letters of administration 
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on the double ground that deceased died out¬ 
side its jurisdictioQ and that he left no proper¬ 
ty at any place under its jurisdiction! The 

vZvT^ “““tMded that there was some Jro- 
perty (e.ff,, earthen pots and such other arnicles) 
within Its jurisdiction but the District Judee 
was led to suspect from the trifling " ature o® 

kept fber'’e"/'’’ /v!’"’'' advisedly 

^pt there fortbe purpose of creating evidence ■ 

flew, that the District Judge had properly 

exercised hi^s discretion, vested in him by 56 

^881 Administration Acf 

L I 666 . 1 Bom. 

(141)—S. 57—Sec Nos. 139, 140, supra 

“■ W3, 

(144)-S 62—5ee No. 92, supra. 

^f^-petters of administration—Ob 

petition objecting to' thY gTant"o?lett'e ^^"'h 

sufficient application for JeUeL 
raeaning of s. 64 of the Act It m!,.. 
the practice in District CnnVi-o f 

of Administrat^^f to 

grants to themselves in preference to 

XI of 1899. it seems elefr’thaf 
ling a petitioner to letters should"b 8 °mad 
the petitioner has filed in Courta 
the property in the form set fnrlh 

mentioned in No. li of the ift Setd 

been paid on such valuation ^ It if iiee. *.i, 

fore that when an obiec^or oil f ' 

himself he should be reoiired to not 

tioD setting out the faerr Jni ^P®‘’■ 

Act V of Iflfti required m s. 64 of 

su^f. ~ ^5. 80, 89. 124, 

subscribed by the appltant not 

cation for orobate was “A “PP*'’ 

applicant in the manne° proWdlTf’^'^i!’^ 
of Act No. V of 1881 ILI 6 ^ 

defect was fatal to the appH 

application for 

provisions of s. 67 Act Vof iftsi 7 ® ijig 

and an application fm JrottLlalo ^ tS 
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Act which is not verihed in the manner pres- 
cnbpd by s. G7 mui^t be treated in the same 
juaiiuer as a plaint which has nnt been verihed 
in accordance with law BINDRABAN CHAND 

V. ( MRAO CHAND, A.W.N. 1833, 166. 

(1491 — 5 . 69 —“ Interest" meonintjof — ftever- 
siontr's right—Sister's right to object in the 
presence of widow and daughters—Letters of 
Admintslrativn, application jor—Enquiry as lo 
extent of estate.—A Ohiistian died leaving a 
widow and two daughters The widow applied 
for grant of Letters of Administration to her¬ 
self in respect of the deceased’s estate. The 
sisters of the deceased objected : Held, that 
the sisters had no right to object in the presence 
of the widow and daughters of the deceased. 
The word “ interest” in s. 69 of the Probate 
and Administration Act cannot cover the case 
of a mere reversioner. An interest that has not 
arisen is properly not an interest, nor a right; 
it is nothing more than a bare expectation of a 
future right. (21 C 589, 10 C.L J. 263 = 3 lud. 
Cas. 178. D.) In an application for Letters of 
Administration, it is quite outside the scope 
of inquiry to determine the limits of the estate. 

Mrs. R. Sharkby v. Mrs. Jerry Allard, 
70 P. L. R. 1912 = 78 P.W.R. 19l2 = 13 Ind. 
Cas. 433. 

(150)—5. 69—“ infercsi in the estate of the 
deceased" meaning of — Right o) juagment- 
creditor to oppose grant of probate crises when. 
—The word^ “claiming to have any interest in 
the estate of the deceased” in s.09, mean “claim¬ 
ing to have any interest in the property left by 
the deceased.” A judgment creditor of a bro¬ 
ther of the deceased whose natural heirs are 
his brothers, is a person claiming an interest in 
the estate of the dec eased, and as such, has a 
locus standi in opposing the grant of probate of 
the will of the deceased, on the ground of 
fraud, for, but (or the will, which has been set 
up, he, in execution of his decree, could have 
attached the j<harc of his judgment-debtor in 
that property. KiSHEN Dei v. SATYENDRA 
Nath Dutt. 28 C. 441. (6 0. 429. 10 0. 19, R.) 
ID., 6 C. W. N. 912; R., 10 C.L.J, 263 = 3Ind. 
Gag. 178.] 

(151—15.5)—S. 69— See NOS. 58, 125, supra, 

(156)—5s. 69 and 71— Application for probate 
of the will of a Hindu tvidow—Objections by 
husband's reversioners on the ground that xvidow 
had no power to dispose of husband's property 
by will, validity of. —An executor by implica¬ 
tion applied for the probate of the will of a 
deceased Hindu widow. Certain persons, alleg¬ 
ing themselves to be the reversionary heirs of 
her husband objected to the grant of the 
probate, mainly, on the ground that the widow 
had no power to make a will disposing of the 
property of her husband. Held, the objectors, 
not being persons claiming to have any interest 
n the estate of the testatrix, within the mean¬ 
ing of H. 69 of the Probate Act, had no right to 
intervene and challongo the will set up. Their 
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claim, as reversionary heirs, of the husband of 
the testatrix, was outside, and independent of, 
the will. If the widow afiected to dispose of 
the property by her will, and had no power to 
do so, the objectors were not hurt. If the 
property was theirs, they could bring a suit to 
recover it BaISTAB Charan Shaha v. 
Ganga Sagar Saha Roy, 1 C.L.J. 258. 

(157) —5s. 60, 86— District Judge admitting 
person as cai'eafor. order of~ Appeal, s. 588, 
cl. 2. Civ, Pro. Code. —S. 86 of the Probate and 
Administration Act makes the Code of Civil 
Procedure applicable to orders passed under 
that Act. [F.. 4 O-C. 84, 4 C W.N. 602, 26 

B. 792 ; R , 52 P.R. 1902, 14 C.W.N. 119.] 

So. an order of the District Judge admitting a 
person as a caveator under s. 69 of the Probate 
and Administration Act is appealable under 
s. 588, cl. 2. Civ. Pro. Code. ABHIRAM DASS v. 
GoPAL DASS, 17 C. 48. [F., 4 O.C. 84, 4 

C. W.N. 602, 26 B. 792 ; R„ 52 P.R. 1902.J 

(158) —5. li—Probate or Letters of Admi¬ 
nistration—Objection to application—Caveat — 
Form of caveat. —Under the Code of Civil Pro¬ 
cedure opposition to the claim made in a plaint 
is made by a written statement on the part of a 
defendant; consequently opposition to an ap¬ 
plication for probate or Letters of Administra¬ 
tion should bo made in the form of a written 
statement framed, signed and veri6ed in the 
manner laid down in Civ. Pro. Code. No 
caveat is necessary where an application for 
probate or letters of administration has already 
been made. The form of caveat provided for 
in s. 71 of the Probate and Administration 
Act is one which, as a- 70 of the .\ot shows, may 
be lodged at any lime after the death of a 
person by any one who claims to bo interested 
in the estate of the deceased. The object of 
the provision for such form of caveat is to 
onablo such poison to ensure that no grant of 
probate of any will of the dectastd or of letters 
of administration to bis estate, shall ba granted 
without notice to him. MoOTHOO COOMARA- 
SAWMY PILLAY V. JANIKI AMMALL, I L.B. 
R. 212. 

(159) —S. 71— See Nos. 46, 176, supra. 

(160) - 5i. 76, 33-5. 375, Civ, Pro, Code., 
1882 (= 0 XXII, r. 3, ncu; Code) — Proof of loill 
— Grant of probate merely on constiuf—4<;ree- 
ment or compt omise to the issue of (/fliiuinrness of 
will in probate proceedings. —In u proceeding foe 
the probate of a will, the will must bo proved 
either in common form or per testes ; if the pro¬ 
ceeding is contentious, it must be proved in 
solemn form.-—Unless the will is proved in 
some form, no grant of probate can be made 
merely on the consent of parties. The only 
issue in a probate proceeding relates to tbe 
genuineness and duo execution of the will. 

Tbe Court must itself bo satisbcd bv admissible 

% 

evidence that a will propounded is tbe will of 
the testator. Though a ooutontious proceeding, 
for a probate takes under s, 83, Act V of 1881 
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as nearly as may be, the form of a suit, au 
apeement or compromise, as regards the issue 
of genumeness of the will, if its effect is to 
Wf evidence m proof of the will, is nob 

meaning of s. 875. Civ. Pro, 
Saw«deri/. 30 L.J.P.D.A, 
184. D.; Norman V. Strains, 6 P.D. 219, Road- 
V. Carter, 3 Siv. and Tr. 421 R ) 

^ANGA Chandra’das, 

® B. 241, 21 B. 

335, J’.) [B., 6 C L J. 453.] 

77—Leffers of administration— 
Ivveniory of estate. Period allowed by law to 
administrator to fumisk.-Accovdin^ to the 

ietiers-of administration pres- 

hoiw V Administrator is 

hound to make and exhibit an inventory of the 

property and credits within six months from 

The Administrator is 
loved by the law SIX months from the date 

grant of the Jecters-of-administratioo, with* 

and 

xhibit in Court a full and true inventory. He 

HtJ* ^ . ® P^®^8es furnish the inventory at any 
time within SIX months but he is not bound to 

a i The time may be 

If cannot be curtailed. 

^®g'slature had intended so leave the time 
mr furnishing an inventory entirely to the 
decision of the Court, it would have been un¬ 
necessary to mention the period of six months 

Sathappa Chetty V. 
RANQama, L.B.R. 1893—1900, 444 
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since the granting of sucb relief might defeat 
the object, for which an administrator ts 

^‘dministration- 

ond. Held, also, that the special contract of 
suretyship entered into by a surety to an 

of the Contract Act. SUBROYA CHETTY v 
RAGAjnjAr,, 28 M. 161 = H M.L.J. 482 120 c 
f; >9 B. 245, F. ,£■ Appr.) [F., 

56 = 6 A.L.J. 19 = A.W N. 1908, 288 = 5 A.Li: 

^ Application for Probate of 

security before granting probate—Amount of 

Sied^r'^P J^clge.-lhe petitioner 

hole! "^ecuted by her 

husban^d appoinimg her the sole executrix. 
The Distrioi Judge granted Probate, but 
demanded security for Rs. 20,000 with two 
suteties in the same amount each. Held that 
under s. 78 of the Act, the District Judge has a 

even from an executor. Security is only 
required to guard agaiust m.rlpractioes ; and 
security is enough if it affords reasonable pro¬ 
tection against nnalpractices which require time 

for three or four 
mouths income is a sufficient safeguard against 
serious or continuous mismanagement. MaHA 
MAYA DEBI CHOWDHURANI V. GANGAMOYI 

‘ ^ 6 c! 


(162)-S. 77-SceNo. 35, supra. 

"^~Act IX of 1872 (Indian Contract 

^CC), S, i^9—Adm%nistrationSurety-ConiinU‘ 

a purson becomes surety, 

uat an administrator will duly get in and 
mister the estate of a deceased person, this 

not a continuing guarantee within the 

Indian Contract Act, 
wTi ^ surety cannot, of his own free 

T AT suretyship. KANDHYA 

^908. 288 = 6 A.L.J. 

'^^~~^^^^^^^^’'a.tion-bond — Surety — 
'^^^^'aannqement and waste against 

to be discharged 
Jf^abtliiy..Continuing guarantee, revocation 

130.-First defendant was 
Pia- husband’s estate. 

Iftfti s. 78 of Act V of 

oth * plaintiff sued 1st defendant and the 

for discharge of his obligation 
dftf as to future transactions of 1st 

anf ground that the 1st defend- 

an fu *®^aoagerl and wasted the properties, or, 

tft a; *bat she might be ordered 

aischarge certain claims against the estate 

thft *be adraini.stratioD. Reid, that 

administration-bond is not 
Jiahii-f the relief of discharge from his 
Prohftf^’ ^ther by way of an application in the 
ace Proceedings or by a separate suit. 


(166)-S. IH-See Nos. 126, 133. supra. 

• 102 —Expense in administer 

tng estate—Consideration to surety for the due 
admiriistration is such expense within s. 102 and 
a first charge against the es^afe.-The pdint for 
decision in this case was whether the Ltate of 
a deceased person was liable /or the amount 
agreed to be paid as consideration to a Trsoa 
for his standing as surety for the due adminis¬ 
tration of the estate. Held, the consideration 
for inducing compliance with the Court’s order 
demanding security, must be included in the 
expenses of obta-ming Let ters of Administration 
within the purview of s. 102 of the Probate and 
Administration Act and must, therefore be re- 

°*^**'S® against the estate. The 
result of holding otherwise would be that 

obtained gratis’ 
Letters of Administration would not be granted 

AT® wasted. Imam Baksh 

y. PURAN Mal, 31 P. R. 1906 = 133 P r p 
1906. (I P.R. 1889, P.B., 310 253, m' 


5 " P‘"-^-ipon "acTT'o) 

53. 79. m—Revisxonal power exercised 
when no appeal Hes—Ho appeal lies from an 

“nder s. 79 of the Pro¬ 
bate and Administration Act. But if the order 

and set aside by the High Court of its own mo 
tion at the same hearing. There is no provision 
m the Probate and Administration Act em 
powering a District Judge to re-assign a b^d 
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while the first assif(nmeDt is still in^ force. 
•^fmhle :—If there bad been a condition in the 
bond that the assignment should be void, if the 
assignee failed to comply with certain require¬ 
ments, a re-assipnment might be possible. 
SEIKH KALIMUDDIN V. MUSSAMMAT MA- 
HURNI. 15C.L J. 382 = 16 C W.N. 662 = 13 Ind. 
Gas. 690 = 39 C. 363. (2 C.L.R. 589, 17 0. 48. 
R.\ 28 C. 149, Diss.) 

fl69)—S. 81—Interest of the caveator—See 
SUCCESSION ACT. 1865 fl 250. 12 Bom. L.R. 
3G6 = 6 Ind. Gas. 523 = 34 B. 459. 

(170) —Ss. 82. 92—Effect of s. 92, so far as it 
relates to executors— One of several executors 
appointed in the will, taking out probate, act of 
— Effect. —The effect of s, 92, Act V of 1881| so 
far as it relates to executors, is this, that where 
several executors obtain probate, and the will 
directs them all to act together, none of them 
can act sin^iy ; but the section is not intended 
to disqualify, by reason of any such direction in 
the will, one of several executors who alone has 
obtained probate, the others having either re¬ 
nounced or refused to accept office. Where out 
of several executors appointed in a will, and 
jointly authorised to alienate any property for 
payment of debts and to borrow money for 
improving and preserving the testator’s estate, 
one only takes out probate, and then renews a 
settlement of accounts signed by the testator on 
the same terms as to interest, held, such exe¬ 
cutor may take out probate when the other cO- 
executors have refused to cId so. The act of the 
testator being valid, it is binding on his estate. 
SATYA PRASHAD PAL CHOWDHRY V. MOTI- 
LAL PALChOWDHRY, 2? C.683. (19 I.A. 221, 
D.) 

(171) —S. 9^—Letters of administration— 
Form of proceedings in cases where there iscon- 
tention—Effect of grant of probate or letters — 
Objectors* rights not prejudicea.—S. 83 of the 
Probate and Administration Act provides that 
in any case before the District Judge in which 
there is contention, the proceedings shall take, 
as nearly as may be, the form of a suit accord¬ 
ing to the provisions of Civ. Pro. Code ; conse¬ 
quently District Courts should follow the pro¬ 
cedure of Chapter XI of the Code in such cases. 
In a proceeding, the object of which is to deter¬ 
mine whether the applicant has the first claim 
to be clothed with ihc right to represent the 
deceased, the question of what the estate con¬ 
sisted of, and whether ihc property which the 
applicant alleged to be the estate did in fact 
belong to the deceased at the time of bis death, 
and the fact that the property was in the objec¬ 
tor’s possession are not matters which should 
bo gone into. It is not the province of the 
Court to go into questions of titles, and the 
grant of probate or of letters of administration 
would not prejudice in any way the objector’s 
rights if the property really belonged to him, and 
not to the deceased. (4 (j. 1, 8 C.L.R. 287, F,) 
Thcgiant of probate or letters of administration 
onlf perfects the representative ebaraoter of the 
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grantee to the property which did in fact belong 
to the deceased at the time of his death, and 
enables the grantee to sue in a regular suit for 
property which be alleges to have belonged to 
the deceased at his death, although others- 
claim it as theirs. MauNG YE GyAN v. Ma 
Hmi. 1 L.B.R. 135. [Expl., U.B.R. 1910. 4th 

Qr-, 69-1 

{1721—S, SZ-~A.pplication for probate—Con¬ 
tentious proceeding—Buies governing,—Conien- 
tious proceedings in an application for probate 
under the Act are governed bv the Code of Civil 
Procedure. SANT LAL v MOHER SINGH, 44 
P.R. 1893. 

(173)—S. QZ—Letters of administration — 
Contested application—Procedure.—Ttxe only 
procedure recognized by law for obtaining 
lettuis of administration in the Court of a Dis¬ 
trict Judge, as regards cases covered by the 
Probate and Administration Act V of 1881, is 
by application under Chapter V of the Act, 
and, wbep such application is contested, the 
procedure prescribed by s. 83 of the Act is to be 
followed. A District Judge refupcd to try 
issues laid down by his predecessor in the 
matter of a contested application for letters of 
administration, on the ground that to try the 
issues so fixed ** would amount to trying the 
whole case as a regular suit.” The High Court 
on appeal remanded the issues to the lower 
! Court for disposal according to law with 
reference to s. 83 of Act V of 1881. Act V of 
1881 provides that, in the matter of letters of 
administration to the estate of a deceased 
parson, th* person who desires to have such 
letters of administration granted to him shall 
make an application to t he Court. It provides 
1 what that application shall contain, how it is to 
be signed and verified, and allows the Distriot 
Judge, if necessary, to oxainuie the application 
in person. It further provides for the issue of 
a citation calling on persons having interest to 
come in and see the proceedings, thus provid¬ 
ing a method by which a person who opposes 
the grant of letters of administration may ba 
hoird Finally, by s. 83, the Act provides that 
where there is any oonten-ion, the prooedur® 
shall take as nearly as may be the form of a suit 
aocordingto the Civ. Pro. Code, the applioantfor 
letters of administration being treated as the 
plaintiff and the parly who opposes the grant 
being treated as the defendant. The moaning 
of those words clearly is, not that when there 
is any opposition the Judge should refuse to 
proceed further and should refer the parties to 
a regular suit, but that the procedure in all 
iurlhor proceedings on the application before 
the Court, shall bo according to the form of a 
suit between the petitioner as plaintiff and thp 
opposite party as defendant. Under Act V Of 
1881, the proceedings are not by suit, but are 
distinctly directed to be by application, and 
9. 83, as shown above, does not direct that a 
regular suit should be instituted, buit that the 
procedure on the hearing of the opposed apph* 
caption should be after the mannot proscribed 
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by the Oiv. Pro. Code, for the trial of a suit. 

Chiranji Lal V. Bansidhar, A.W.N. 1893. 
162. 

(174) —S. 83—See Civ. Pro. CODE, 1908, 
0. IX. r. 9.14C.W.N. 924 = 7Ind. Cas. 126=12 
C.L.J. 185. 

(175) —S. 83—See Nos. 124, 127, 128, 137, 
160, supra. 

(176) —S. 84—Ses No. 48, supra. 

(177) —S. 85—See SUCCESSION ACT. 1865, 
ss. 332. 190. 1 L.B.R. 193. 

(178) S. 85—See Nos. 52, 69, supra. 

(179) —S. 86 — Letters of administration, 
application for—Order of District Judge in pro- 
ceedings under Act V of lS81—Appeal.~~TtiQ 
appellant; applied fr r letters of administration 
in respect of the estate of her deceased husband. 
The District Judge ordered that the Court fees 
payable on such letters of administration in 
respect of the said estate must be fixed before any 
further proceedings on the application could be 
taken. The appellant appealed from this order. 
3eld, that s. 86. Act V of 1881, only allows an 
appeal to the High Court in cases in which an 
appeal is allowable under the Code of Civil 
Procedure; that the order of the District Judge 
was not such an order, and that it was not 
appealable. KadIR Jahan BEGAM v. Udit 
Narain, 4 O.C. 84. 

(180) —S. 88—Appeal — Revision—Order of a 
District Judge that he has jurisdiction to enter¬ 
tain an aprglicatitm for letters of administration 
under, — held, that an order of a District Judge, 
deciding that he has jurisdiction to entertain 
an application made to him for letters of 
adnainistratioQ under Act V of 1891. is neither 
subject to an appeal under s. 86 of the Act 
inasmuch as it is not an order made by him by 
virtue of the powers expressly conferred upon 
him by the Act, nor to a revision under s. 70 (a) 

^f Act XVIII of 1884. because no revision 
18 competent from such an interlocutory 
decision of a subordinate Court. SHIB DiT 
SINGH V. DBVINDAR SINGH, 94 P.W.R. 
1910=70 P.R. 1910 = 7 Ind. Cas 710 = 123 

1910, (51 P.R. 1899, F.; 20 C. 245, 20 
C. 639, 27 C. 5, R.) 

86 —District Judge — Remu7teration 
"^Nazir—Appeal.—An order passed by a Dis¬ 
trict Judge granting remuneration for preparing 
a list of the property left by a deceased person 
to which the Court is moved to grant letters of 
administration falls with the provisions of 
^86 of Probate Act and is appealable. Mad- 
HAWRAOv. Nazir, 2 Bom, L.R. 798. 

(181-a) — s, 86— Order reducing security — Cir¬ 
cumstances — Applicability. — An order under 
8* 86 of the Act reducing the amount of security 
aken from an administrator is appealable. The 
Ijoui^’s power to reduce the amount of security 
i^Qquited of an administrator should not be 
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exercised in a case where letters of administra¬ 
tion as originally granted are intact and have 
noc been modified or revoked. SULTAN SiNGH 
V. Nidhan Singh, 31 P.R. 1899. 

(1821—s. 86—See APPEAL—MISCELLANE¬ 
OUS, 27 C. 5. 

(1831—8. 86—See KOS. 129, 132, 136. 157, 
168, supra> 

(184) --Ss-^ 86, 90**hereby'* meaning of—Order 
permitting aisposuZ of immoveable property ,— 
The word ** hereby” in s. 86 means ” by the 
whole Act. ’ and not merely by the chapter in 
which the section appears. An order of a Dis¬ 
trict Judge granting permission to the executor 
or administrator, for the disposal of immove¬ 
able property, under 90. is appealable, Uma 

Charan Das v. Muktakeshi dasi. 28 c. 
149 = 5 C.W.N. 443. 

(185) S. 87— High Court — Jurisdictio^i to 
grant probate and letters of administration— 
Original side—Property net situate within juris¬ 
diction-^* High Court'' meaning of, in s. 87, 
Probate and Administration Act (V of 1881)— 
Practice—Rule 740 of High Court rwZes.—The 
High Court (of Calcutta) has jurisdiction to 
grant probate or letters of administration on 
the Original Side, in any case which could 
have been brought before any District Judge 
in either of the two Provinces of Bengal. 
Under s. 87 of the Probate and Administration 
Act, the High Court has jurisdiction to grant 
probate, though any portion of the property is 
not situate within the limits of its original 
jurisdiction ; and r. 740 of the High Court 
does not override the express provisions of s. 87, 
giving the High Court concurrent jurisdiction! 
The expression “High Court” mentioned in 
s. 87 is not merely confined to the appellate 
jurisdiction of the High Court, but includes 
original jurisdiction. Nagendra BaLA Debi 
V. KASHIPATI Chowdhury, 37 C. 224 = 5 
Ind. Cas. 1003. (5 C.W.N. 377, F.i 

(186) S. 87—See No, 130, supra 

(187) — S. 88— See NO- 44, supra. 

(188) —S. 89—Interpretation of—Malicious 
prosecution, suit for—Survival of cause of 
aefion.—It is unnecessary togo inboEnglish cases 
upon the question whether or not the cause of 
action survives to the legal representative of a 
deceased plaintifi, for malicious prosecution. 

S. 89, Act V of 1881. governs suits for malicious 
prosecution. Such suits, on plaintifi’s decease, 
survive to his legal representative. The excep¬ 
tion to s. 89 of the Act ought to be construed 
strictly. Personal injury not causing death 
to the party,” in s. 89 refers only to physical 
injuries and does not include injury caused by 
malicious prosecution, KRISHNA BeharI SEN 

V. The Corporation op Calcutta. 31 C 
993 = 8 C.W.N. 745, 

(189) S. 89 Pre-emption—Right survives 

to executors or administrators on pre-emptor’s 
death — See MAHOMEDAN LAW—PRE-EMP¬ 
TION General, 13 Bom, L.R. 1040=36 B 
144 = 12 Ind. Cas. 720. * 
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(190) —S. 89 —MALICIOUS PROSECU¬ 
TION, 31 C. 406 = 8 C.W.N. 329. 

(191) — -S’. 90 — Will giving vower to sell, 
— Power to mortgage. — Where a Will gave 
tbo executor power to sell the property to pay off 
debts incurred by the testator or if the property 
was a losing concern, the executor had power 
under s. 90 of Act V of 1831 to mortgage the 
property in case of necessity. PURNA CHAN¬ 
DRA BAKSHI V. NOBIN CHANDRA GANGOPA- 
DHYA, 8 C.W.N. 362. (3 C.W.N. 515, D.: 23 C. 
908, 3 C.W.N. 483, R.) [F., 3 C.L J. 260.] 

(192) — S 00—Permission to administrator to 
alienate—Estate fully administered - Widow as 
executrix —Life estate — Maintenance.—'^. 90 of 
the Act has no application where the estate has 
been fully administered, all the debts collected 
and all legacies paid It cannot be said, where 
the widow is herself the administratrix, that 
the estate is charged with her maintenance, 
and that, therefore, till her death, the estate is 
not fully administered. LAKSHMI N.VRAIN 

Chatterjee V, Nanda Ran Debi, 9 C.L.J. 
lie = 3 Ind. Cas. 287. (3 OWN. 635, F.) 
IF., 14 C.W.N. 463.] 

(193) —S. 90— Amendment Act (VI 0 ^ 1839), 
s. Powers of sale of executor under, nature 
of, —Under s. 90 of the Probate and Adminis¬ 
tration Act (V of 1881), as amended by the 
Amending Act (VI of 1889), s. 14, an executor 
has merely the ordinary powers of sale that an 
owner would have in so far as they arc not 
limited by the Will and such powers are there¬ 
fore subject to the usual rules of equity. SHRI 
BEHARILAL.TI V. BAIRA.IBAI, 23 B. 342. [D., 
37 C. 362 ] 

(194) — S. 00—Lease for more than 5 years. — 
A lease by an administrator for more than five 
years is not void but only voidable at the ins¬ 
tance of any person interested in the property. 
As between the lo.ssor and the les«co. it is good. 

Shubadra Dassya V. Chandra Ku.mar 
Nag, 8 C.W.N. 54. [R., 3 C.L J. 260 ] 

(195) — S. 00—Executor — Restrictions im¬ 
posed by will — Mortgage—Void — Voidable —Res¬ 
titution — Beyieficiaries. consent of. —R died in 
1888, having previously executed a will, by 
which he directed that “ if it byc imo necessary 
to borrow more than Rs. 1,000 or to alienate 
any properly of a greater value, to grant any 
patlah for any greater amount, then it 
might be done with the consent of N, or failing 
him with the consent of D and the widows of 
the testator.” During the time the widows 
were in possession as executrixes, they exccut- 

o mortgage for Rs. 35,000 in favour of the 
plaintiffs, without the assent of N and without 
the leave of the Court. The probate granted 
to the widow.s, which was to last during the 
minority of one of the sons of the testator, was 
subsequently revoked aud a fresh probate 
granted to that son. The mortgagees there¬ 
upon, instituted the present suit, which was 
dismissed by the Subordinate Judge, on the 
ground that the mortgage was not valid and 
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binding on the estate, because it was not assent¬ 
ed to by N, whose consent was, under the 
direction of the will, essential to the validity 
of the transaction. The plaintiffs, thereupon, 
appealed to the High Court. Held, that N 
was neither an executor by implication nor a 
mere overseer, but was a person, whose assent, 
the testator intended, should be obtained to 
validate certain classes of transactions, as the 
testator had confidence in his judgment and 
integrity. It was open to the testator to impose 
restrictions upon the powers and discretion of 
an executor and if, in practice, such restric¬ 
tions proved injurious to the actual adminis¬ 
tration of the estate, it was equally open to 
the executor to apply for suitable directions to 
the Court. Beld, also, upon a proper cons¬ 
truction of s. 90 of the Probate and Adminis¬ 
tration Act. that the phrase “power to dispose” 
included any disposition by way of sale, mort¬ 
gage, charge, exchange or lease and might also 
include a gift. As the executrixes executed 
the mortgage in spite of the restriction in the 
will without the assent of N and without the 
leave of the Court, their act must be taken to 
be one in contravention of the provisions of 
cl. 2, 3. 90 of the said Act. An executor 
has power to mortgage tbo property of the 
testator, unless prohibited bv the terms of the 
will. (23 0. 908, 3 C.W.N, 483, 8 C.W.N, 362, 
if’ : 3 C W.N. 515, Expl.) An alienation by an 
executor or administrator without leave of the 
Court, where such leave is necessary under 
s. 90 of the Probate and AdminisLratiou Act, is 
not void but merely voidable (8C.W.N. 54, i*’,). 
No person, who is entitled to void a transac¬ 
tion ought to be allowed lo do so, in such a 
manner as to enable him to recover property, 
which would otherwise be lost to him, and at 
the same to keep tbo money or other advant¬ 
ages which bo has obtained under it. (22 M. 
289, 25 A, 59, 15 B-L.R. 350, 9 A. 340, 24 C. 
668. 18 A 373, 29 C. 473, 30 C. 539, 26 A. 
342, 9 W.R. 108, 11 B.L.R. 460, 8 M. 92. 
5 B. 450, 2 C. 341. R.) The maxim that “ho 
who seeks equity must do equity” is applicable 
to a defendant as well as to a plaintiff ; and a 
party, who seeks to avail himself of an equita¬ 
ble defence, must stand the tost as well as one 
who appears as plaintiff in a case. If a mort¬ 
gage is effected by an executor with the written 
consent of every beneficiary, it may fairly be 
regarded as in substance a mortgage bv the 
beneficiaries themselves. THE EASTERN 

Mortgage and agency Co. Ld. v. Reua- 
Ti Kumar RAY, 3 C L.J. 260. [R.. 14 O W. 

N. 451. G C.L.J. 490. 13 C.W.N. 667 = 9 C.L. 
J. 83=1 Ind. Cas. 289.] 

(196)—S. 00—Declaratory suit —Mortgage 
executed by the mother ns admintsfrafrix to the 
estate of her father, if binding on her sons— Re- 
versioyuiry heirs, if and when bound by acts of 
their mother in regard to the property of their 
maternal grandfather—Mortgage created with¬ 
out permission of the Court, if voidable — 
Benefit to the estate—Debt of the owner of the 
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property, repayment of—Avoidance of mortgage 
transaction, except upon equitable terms, if 
allowed. —hn alienation by an administrator, 
without leave of the Court, where such leave 
IS necessary under s. 90 of the Probate and 
Administration Act (V of 1881). is not void but 
merely voidable, and consequently no person 
who IS entitled to avoid the transaction ought 
to be allowed to do so in such a manner as to 
enable him to recover property which would 
otherwise be lost to him and at the same time 
to keep the money or other advantages which 
he has obtained under it (3 C.L.J. 260, F.) 
Where plaintiffs seek for a declaration that a 
mortgage executed by their mother as adminis* 
tratrix to the estate of their maternal grand- 
lather in order to repay a loan taken by the 

maternal grandfather is not binding upon them 
as reversioners, but do not offer to pay up the 
mortgagee, they are not entitled to avoid the 
transaction unconditionally, although the raort- 

^6 voidable by them under s. 90 of 
the Probate and Administration Act. Charu 

T V. Kalidas Chandra, 13 C. 

447. 


(197) —S. 90 Application by administratrix 
for leave to mortgage—Estate fully administered 
Leave unnecessary. —An application by the 
widowand administratrix for leave to mortgage 
certain properties left by the deceased after the 
estate had been fully administered and when 
here were no debts or legacies of the deceased 
0 be paid, sbould not be granted. Such 
applications could be granted only for the pur¬ 
pose of administration, and not after the estate 
has been fully administered After the ad¬ 
ministration is at an end, the widow who had 
0 tamed letters of administration ceases to bH 

and remains in possession of 
he properties not as administratrix but as 
Widow and heiress. She can sell or mortgage 
Qe properties without the leave of the Court, 
or purposes for which a widow can sell or 
mortgage. The idea that ' once an adminis- 
, rator always an administrator’ is wrong and 
*8 Opposed to practice. In the goods of NUR¬ 
SING Chunder Bysack, 3 C.W.N. 635. [F., 

9 C.L.J. 116.] 

S. 90—Order under s. 90, Act V of 
Alienation by Hindu lotdow with the per- 
wisston of Judge — Effect— Limitation. —An 
lenation of immoveable property by a Hindu 
Widow, who has obtained letters of administra- 
lon m respect of the estate, with the Judge’s 
sanction, is valid as an absolute alienation 
rrespeotive of the existence of legal necessity, 

the provisions of s. 90, Probate and 
ministration Act. A suit to set aside an 
a lenatioo by a Hindu widow, will be governed 
^ 13, Limitation Act, even though, 

ithout necessity, if the same were made 
order of the District Judge under 
^90. Act V of 1881. KANIKHYA N.ATS 

J^iUKERjEE v. Hari Churn sen. 26 C 607. 

(199) S. 90— Scope — Order of High Court 
on an application under s. 90, Act V of 

C. VIII—20 


Probate and Administration Act (Y of 1881) 
— continued. 


im\-Letters Patent, cl. Ib-Appeal.-S. 90 
does not give the Court power to interveue lu 

the administration of the estate in the bands 

of the executor, save so far as to judge whether 
under the circumstances brought before it, it 
may seem right that he should have power 
under the Court’s order to act in contravention 
of a restriction imposed in the will bydisposmg 
of any immoveable property specified in the 
order, in a manner permitted by the order, 
o. 90 IS not intended to be invoked on the appli- 
cation of persons other than an executor or 
administrator. The permission is to be granted 
to him to assist him, if he needs such an assist¬ 
ance. in carrying out the administration of the 
estate. An order, on an application under s. 90 
Probate and Administration Act, passed bv 
a single Judge at the instance of the beneficiary 
ID a case in which there is no restriction on the 
power of the executor to sell, is without juris¬ 
diction. Such an order is appealable under 
8* 15, Letters Patent. In the goods of Indra 

CHANDRA SINGH. 23 C. 580. (9 C. 482 P G 

Appl.) ’ 

of transfer by executors of 
a Will under s. 31, Act II of m^—Effect—Exe- 

cuioFs power of disposition.—A transfer of the 
interest of the executors of a will in the estate of 
the deceased, by them, to the Administrator. 
General, under the provisions of s, 31. Act II of 
1874, confers on the Administrator-General 
only such powers of disposition as the executors 
themselves possessed. An executor’s power of 
disposition is controlled by the testator. S. 90 
Probate and Administration Act, does not make 
an executor’s power to dispose of property of 
the deceased dependent upon the permission of 
the Court, except where such restriction is 
imposed by the will. In the goods of NUNDO 
Lall JMULLICK, 23 C. 908. \F 3 G L T 
260; fl., 8 C.W.N. 362.] 

(201) — S. 90—‘ Person interested ’ — Maho- 
medan reversioner—CUSTOMS -Punjab 
—Wild, 14 p.r. i912 = 96 p.w.r. 1912 . 

(202) —S. 90—Hindu Law — Joi\t 
Family, 9 C.W.N. 923. 

(203l S. 90, cl. 2— Hestriction—Power of 
executor to dispose of immoveable property— 
Specific Relief Act (I of 1877), s. 2 \-Contract to 
Perform which vermission of Court is utcessary 
cannot be specifically enforced.-S. 90. cl. (2) of 
the Probate Act does not provide that ibo res 
triction, to be imposed on the power of an 
executor to dispose of immoveable property bv 
the will, should be an express restriction in so 
many words. Restriction may be either 
express or ipaplied. Where a will contained 
the.«;e provisions: “Tbe executors shall be 
competent, m order to pay off my debt?, to 
contract other debts, or to mortgage any property 
left by me ; and on taking into consideration 
the state of the debts and of the proparties, if 
they think the best means to pay off the debt 
would be to sel I any property or to grant a patni 
lease or to settle it on permanent rent, in that 
case, they shall be competent to payoff the debt 
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Probate and Administration Act (Y of 1831) 
— oontinv^d, 

by selling Tappa H, and Tappa K ; ” Eeld, 
that, altbough there is no express restriction, 
there is a very strong implication that the 
testator never intended to give authority to 
the executor to grant any permanent lease of 
property other than the two Tappas mentioned 
ID tbp will, and that the testator intended to 
restrict the power of the executor, so far as sale 
and lea'C were concerned, by confining it to 
the two specified Tappas. Where the defendant 
had agreed to grant a permanent lease to the 
plaintiff, but it appears that she the defendant 
has no power to execute the deed, without the 
permission of the District Judge: Eeld, that 
the contract as it stands is, from its nature, 
.such that the Court cannot enforce its specific 
performance, to quote a. 21 of the Specific 
Relief Act. SATIS CHANDRA CHATURDHURIN 
V. Jn\NADA SUNDAKI Ohawdhurani, 1 
Ind. Cas. 364. 

(204) —S. 90, els. (3) and ( 41 —Administrator 
acting in excess of his powers in entering into 
compromise- Effect—SflC COMPROMISE—MIS¬ 
CELLANEOUS. U C.W.N. 451 = 5 Ind. Cas. 
230 = 11 C.L.J. 340. 

(205) — S. 90 (4)— Act VI of iSBQ ~~Meaning 
of "any other person interested in\theproperty." 
—The words “any other person intorostod in 
property” in s. 90 (4), must mean .any person 
interested in the property independently of tho 
executor whose alienation he seeks to avoid. 
JOGOBANDHU DEY PODDAR V. DWARIKA 

Nath addya, 23 C. 446. 

(206) — S. 90—Sep NOS. 44, 184, supra, 

(207) —S. 91— See No. 53, supra, 

(208) —S. 92—Civ. Pro. Code, s. 231—£xe- 
cuUon of decree—One of several joint decree’ 
holders not competent to give a full discharge 
for the amount of the decree—Executors. — Eeld, 
that one out of several j )int decree-holders is 
not competent to give a valid discharge for tho 
amount of the joint decree, and bis position in 
this respect is not affected by the fact that lie 
and his fellow decree-holders are co-executors. 

Lachman Das v. Chaturbhu.t Das. A.W.N. 
1906, 16 = 3 A L J. 49 = 28 A. 252. (26 A. 318, 

3.34, F.) 

(209) —S. 92— See NO. 170, supra. 

(210) — S. 98—jS. 15, Act VI of 1889— Meaning 
of certain expressions. —3 ho Court cannot, 
under s. 98, Probate and Administration Act, 
go on from time to time directing executors to 
deliver accounts. The power given under that 
section can be exorcised only once. Tho words 
in the section “from lime to time appoint” 
relate to an extension of tho period within 
which tho inventory is to bo exhibited. Tho 
words “from time to time appoint,” cannot 
mean, in tho earlier part of tho section, that 
tho Court can go on again, and again, 
calling on executors to furnish an inventory, 
lire words in tho latter part of tho section 
“ from time to time appoint, ” relate to an ex¬ 
tension of time for putting in tho account, and 


Probate and AdmlnUtration Act (Y of 18S1) 

—‘Continued. 

does not authorise the Court to go on calling 
upon the executors to exhibit accounts from 
time to time, as often as the Court thinks fit. 
The words ” an account ” mean one account, 
and not a series of accounts. MOHESH 
CHANDRA BHUTTACHARJEE v. BISWA NATH 
BHUTTACHARJEE, 25 C. 250 = 1 C.W.N. 646. 
[R., e C.W.N. 578 = 31 C. 628.] 

(211)—S. 98—SanefioH fo prosecute — No find¬ 
ing if otnisston to file account intentional or 
accounts inienlionnlly false. —The executor to 
an estate did not file any accounts while he 
continued as executi'r After the probate was 
revoked, the Judge called upon him to produce 
bis accounts within a certain time given. As 
he failed to comply with this order, his pro- 
seoution was sanctioned under s. 98 of Act V 
of 1881 for an offence under s- 176. I. P.O. The 
sanction was kept in abeyance on his then 
filing the accounts, and was subsequently res¬ 
tored when the Judge, on examining the 
accounts, suspected their genuineness. Held 
that the sanction was not good in law, and 
that the Judge was not right in making the 
order depend on the examination of the accounts 
themselves. The Judge ought not to have 
made the order sanctioning the prosecution 
under s. 176. I P C., without an enquiry 
whether tho omission to produce tho aocounts 
was intentional or the accounts filed were inten¬ 
tionally false. Qu<pre :—Whether the District 
Judge had no authority in law to call upon the 
executor, after his functions as an executor had 
ceased, to file the accounts which he might 
have been compelled to produce during his exe¬ 
cutorship. as enjoined by s. 98 of tho Probate 
Act, and whether therefore the order oalling 
for the accounts after the Probate had been rt- 
voked, and tho order sanotioaing the prosecu¬ 
tion by reason of accounts not having been 
produced within the proper time were un¬ 
authorised. NABA CHONDRA OHOWDHURYv. 

Tripura Charan Chowdhury, 2 C.W.N. 
597. 

(2121—S. 98—Succ(>s.<!io7i Certificate Act, VII 
of 1889.—The procedure under Probate and 
Administration Act relates to the granting and 
revocation of probates and letters of adminis¬ 
tration and matters connected therewith; the 
administration of an estate is not provided for 
under the Act, and this can only bo done in a 
regular suit brought for the purpose. Tho object 
of procedure under tho Act is merely in the first 
place to have a representative of the deceased 
appointed in whom tho rights to the property 
of the deceased shall be vested, and next to give 
power to revoke an appointment under certain 
circumstances. If tho holder of a probate or 
letter is misappropriating tho estate, the only 
remedy is to bring a regular suit for its adminis¬ 
tration by or under the orders of tho Court. 
The fact that s. 93 of tho Act gives an executor 
and an administrator months within whioh 
to file an inventory, and one year witbiu wbiA 
to file an account, is no bar Vo any person 
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having an interest or claim to the deceased’s 
property bringing such a suit against the 
executor or administrator before such times 
expire. Probates and letters of administration 
are not the same as certificates under the 
Succession Certificate Act. In a certificate 
under the latter Act the particular debt must 

be set out in order to entitle the holder to sue 

for such debt, but in a probate and in letters 
of administration debts are not set out, and the 
production of one or the other is sufficient and 
IS, under s. 59 of the Probate and Adminis¬ 
tration Act, conclusive that the holder at the 
time represents the deceased, and is entitled to 
his estate in the province in which the grant 
was made. If a person applying for probate or 
letters of administration fails to include any 
of the deceased in his valuation, 
Chapter III-A of the Court Fees Act, contains 
provisions showing the consequences which may 
happen, and the courses open. KARIM BUX v 

King-Emperor, 2L.B.R lei. [ExpL.U.B R: 

1910, 4th Qr.. 69]. 

(213) S. 98—See Nos. 79, 131, supra. 

(214) S, 102— See No. 53, supra. 

(215) S. 104—Scope of—Applicability to the 
case of creditor holding decree against the estate — 
w rights under s, 52, Civ. Pro. Code, 1908.— 
O'104 of the Probate and Administration Act 
merely lays down a rule of procedure that must 
be followed by an executor or administrator, 
and is not applicable where a creditor, who 
has obtained a decree against the estate of a 
deceased person, applies for the execution of 
such decree. (22 M. 194, F.; 12 B.L.R. 287, 
10C.929, R.), 5. 62, Civ. Pro. Code. 1908. 

down the rights of such a creditor. MlN 

T C.A.P.C. Shunmugam CHETTT, 6 

h.B.R. 138=18 Ind. Caa. 510. 

(216) —S. 104-See ACT II OF 1874, s. 35, 25 

C. 54. 

_J2I7)—s. 104—See EXECUTION OF DECREE 
EXECUTION BY OR AGAINST REPRESENTA¬ 
TIVES, 22 M. 194. 

(218) Ss, 105, 108— Direction in will for 
P^y^nt of debts—Specific legacy, mortgage 

V holder of—Decree against heirs for debts of 
^testator—Charge on property given in legacy. 

A decree in favour of a creditor to the estate 
of a deceased testator is a mere money-decree, 
and has not the efiect of creating a charge upon 

he property {9 C. 406, 12.); a direction in the 

Will for the payment of the testator’s debt is 
only a general direction to nay up all his debts 
out of^ the estate, and does not create any 
Charge thereupon, A purchaser in execution 
of such a decree cannot cla’m a valid charge 
upon^the property as against a mortgagee from 
ue specific legatee. A mortgage created by a 
pecifio legatee before the debts of the deceased 
estator are p!iid off. is not altogether invalid 

inlaw. AMBIKA GHARAN DUTT V. MUKTA 
^ISHORi, 2 C.L.a. 138 = 10 C.W.N. 38. 

(219) -s. 108—See NO. 218, supra. 


Probate and Administration Act (Y of 1681> 
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1220) S. 113— of dealing with he- 
queathed property—Assent to bequests—Divest^ 

mg of executor^s interest-Mortgage by guardian 

Necessity. •• An executrix, appointed under her 
husband s will, mortgaged the properties be¬ 
queathed to her sons, describing herself as the 
guardian of the minors. Held that her dealing 
with the property showed that she, as an 
executrix, assented to the bequests, and the 
effect of her so assenting was to divest her ot 
all interest therein as executrix. Held also that 
there was no sufficient proof in that case to 
warrant the Court to hold that the mortgagee 
advanced the money to the guardian of the 
minor, believing honestly in the exi.'^tence of a 

reasonably credited necessity. Vijayarangam 
lILLAI v. DeVAKIAMMAL, 2 M.L.T. 343. f6 
M.I.A. 393, Appl,) 

(221) S. 114—Sale of Government securities 
effected by administrators not qua administra¬ 
tors, but as heirs of a Hindu widow— See 
ADMINISTRATOR, 19 C. 26. 

(222) Ss. 128, 130, 'ISl — Demonstrative lega^ 
cies, interest whether allowable on. —128 of 

the Act provides that the legatee is entit led to the 
produce of a specific legacy and ss. 130 and 131 
entitle legatees to interest on general legacies. 
The absence, however, of a distinct provision 
in regard to payment of interest on demons¬ 
trative legacies, does not imply an intention 
to disallow interest in sucb cases. As regards 
the matter of interest, demonstrative legacies 
are to be viewed as of the nature of the general 
legacies, and, therefore, as carrying interest at 
6 v.c. per annum from the expiry of one year 
from the death of the testator, such interest 
being payable out of the income or profits from 
which the principal amount of the legacies has 

been made payable. Chinnam Rajamannar 
V. Tadikonda Ramachundra RA0,29 M.1S5. 

(223) S. 130— See No. 222. supra. 

(224) —S. 131— No. 222, supra. 


rrooace « AaministFation Acfe(Yl of 1889.) 

[REP. IN FT.. ACT XII OF 1891; (AS TO 
Burma), act XIII of 1898, s. 18; act ii of 
1899 ; ACT XI OF 1899; S. 4 ; ACT V OF 1902 
S. 9 ; S. 8 SUPERSEDED BY ACT VIII OF 1903* 

s. 2 ; ( 1 ) Declared in force in the Son- 

THAL PARGANAS, REG IH OF 1872, S. 3 AS 
AMENDED BY REG. HI OF 1899 S 3 * IN 

Upper Burma, except the Shan States 

(except s. 21), ACTXIII OF 1898, S. 4.] 

Probate and administration 

ACT. 1881, 8. 90 (4), 23 0. 446. 

(2) S 15 See Probate and adminis¬ 
tration ACT, 1881, s. 98, 25 0. 250 = 1 0 W 
N. 646. 




j.^v(,n,speciive effect, o/.—Hetweea 
1889, neither an executor nor an 


1881 and 

. ' - WM JJVl CbU 

administrator bad power to sell real property 
without the sanction of the Court; but s. 19 
of Act yi of 1889 made valid all invalid aliena- 
tions that had been effected from 1881 onwards. 
RAJA1« NATH MUKHOPADHYAYA V. RaMA 
NATH MUKERJEE, 3 C.W.N. 483. 
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?robafe Duty. 

See COURT FEES ACT, 9. 19-d, 23 C. 930= 1 
G.W.N. 31. 

Probate Proceediogs. 

Costs and expenses ot—Primary liability o^ 
the residuary estate — See COSTS—COSTS OUT 
OF ESTATE, 21 B, 75. 

Procedure. 

See Practice and Procedure. 

See U. P. act XVII OF 187C, s. 74, 2 O C. 
359. 

No one has a vested rif’hb in —See EXECU¬ 
TION OF DECREE — EXECUTION HY OR 

AGAINST Representatives, 9 Ind. Cas.800. 

Procedure. Chota Nagpur Landlord and 
Tenant Act. 

See Ben. act I of 1879. 

Procedure Codes, Construction of. 

See Statutes, Construction of. 

{!)—Procedure Codes — Constrtiction.~The 
widest possible construction should be put 
upon Codes of Procedure as distinguished from 
substantive law. OOHINDA R.VM MONDALv. 
BHOLANATH BHATTA, 13 C. 432. 

Procedure, Landlord and Tenant Act. 

See Ben. act VIII of 1869. 

Proceedings. 

(1) — Act I of 1869 {Genercd Cfawses), s. 6— 
Meaning of “proceedings.’’—The word “pro¬ 
ceedings” in 3. 6, as applied to a suit, means the 
suit as an entirety, that is to say, down to the 
final decree. SATGHURI v. MlJiDAN, 13 C. 
107. [R.. 16 C. 267. P.B.] 

(2) —The word “ proceedings” is a very ; 
general one: it is not limited to proceedings i 
connected with civil smcs; but includes pro- ! 
ceedings otbf^r than the civil proceedings, and | 
civil proceolings oth^r th*n suits. When ap- | 
plied to suits, it may bo used to moan the suit | 
as a whole, or it may be used, and often is used. ; 
to express the separate stops taken in the course j 
of a suit the aggresjate of which mak-s up the ■ 
suit. DEH NAKAIN DUTT V. NARENDRA i 

Krishna. 16 G. 267. F.B. 

{3)— Act X 0/ 1877 {Civ, Pro. Code), s. 3.— | 
*'Procedure'^ Proceedings'’' meaning of, —The 
word “procedure” in the Civ pro. Code of 1877. 
s. 3, has not the same meaning as “proceedings” | 
in s. G of Act I of 1868. “ Procedure ” implies 

the machinery by which proceedings are con¬ 
ducted ; and this, after dooree, is provided 
by the Now Code, althoagU the procosdings j 
may have broo instituted under the Old Code. i 
Per Garth G>J RU.N.HT SlNQH v. MeheRBAN ! 
Koer, 3 C. 682:=2 CL.R 391. P B. [R , 4 
C. 825 = 3 C.L.R, 593.J I 

Procsodings include appeals from decrees— • 
See ACT I OP 1868, s. 6, 13 C. 86. ' 


Proceediogs of Legislative Council. 

See Statutes. Construction of, 31 o. 

628 = 8 C.W.l:?. 578, 22 C. 1017, F.B. 

Proceeds of Sale. 

See Sale-SALE for arrears of Re¬ 
venue AND Cess-Proceeds of sale, 
Right to. 

Process 

See RESISTANCE TO CIVIL PROCESS. 

See SUMMONS. 

(1)-“ Process ” meaning of the term — Com¬ 
mission, cL 1, s. 20— Court Ftes Act^ VII of 1870. 
—A commission issued to an Amin to make a 
local investigation is not a ’’process” witUm the 
meaningofs. 20 of the Court Fees Act. Process 
has a well-understood meaning within wbioh 
such a commission cannot be included. JAQAT 
KISHORB ACHARJEA CHOWDHUY V. DiNA 
N\TH CHUCKERBUTTY CHOWDHRY, 17 C. 
281. 

{2)^ Respondent being a Hindu ifoman of 
rank ^Service on her Dewan. —Where, by the 
custom 111 India, the respondent (being a Hindoo 
woman of rank) could not bo personally served 
with an Order of Revivor, the Judicial Com¬ 
mittee allowed service to be substituted on her 
Dewan, or chief servant. CLARK v. MULLICK, 
2 M l.A. 263 and 268 = 3 Moo.P.C. 232= 
Mortou. 430 = 1 Sar. P.C.3. 188. 

(3) —Ciu. pro. Code, 1859—Sumwwns toporly 
as witness—Service on pleader.—A. summons 
under s. 165, Civ. Pro. Code, 1359, requiting 
a piriy to a suit to give evidence m it may be 
served ou his picador. SHIVRUDRAPPA v. 

Kashinath Vishnu, 6 B H.C. A.C. 141. 

(4) — Appeal—Notice —Service on pleaders.— 
Service upon pleaders would be good service on 
their employers, -^o far as notice of appeal is 
concerned. ISHUR DUTT MUNDUL v. SHIB 

Pershad Thakoor. 13 W.R. 290. 

(5) —Se/^uice of notice •/ appeal—Respondent 
residing m Foreign territory —5croice by vost.— 
If a respondeat resides at a place in Foreign 
territory, notice of appeal should bo forwarded 
to him by post undor a registered cover; and 
if the ro.Hpmdont does not appoal, a verified 
stitoment should bo put iu to show that the 
said respondeat is at present residing at that 
place in the Foreign territory, or has bean living 
there recently SONATUN BUKSHEB V. GOPAL 

Chunder Shamunto. 15 W.R. 31. 

(6) —Appeal — AppellanCs inability to trace 
respondent — Notice of appeal nof sarvad— 
Procedure —Analogy of s. 57. Ciu. Pro. Coda.— 
Whore a defendant special appellant was unable 
to serve notice of appeal on the plainliff res¬ 
pondent within the time allowed by the Court, 
because he could not trace him (respondent) in 
the place given as his place of residence when 
ho commenced the suit and in his petition of 
app eal to the Zillah Court, held that the appeal 
should nor. fail by ro^soo of the plaintiff having 
given a wrong address, and that the case ought 
to be dealt with by analogy to the prooeduto in 
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Procesa— 

the case of summons under s. 57, Civ. Pro 

Code. In the matter of 'B^X^noo Koolaxee 

V. BONOiMALEE GURAIN, 11 W.R 496. 

{^i)—Nazir's report Service of process—Evi- 
dence—Ad?nissi6i;i'y.—Where the report of a 
Nazir io the matter of service of a process is 
admitted as evidence in both the Courts below 
without any objection, held, that no objection 
could be taken for the first time in special 
appeal before the High Court in respect of its 
admissibility as evidence on the ground that it 
IS no legal evidence. Mokoondonath Bha- 
DOORY V. Shib Chunder Bhadoorv. 19 w 

B. 102. 


(8) - Civ. Pro. Code, 1882. ss.79,80.82—iVofice 
of appeal^Refusal to receive—Coop not affixed 
SoserviceSx parte decree—Effect.—When 
the re^poudent refuses to sign the acknowledg- 
fflent of service endorsed on the original notice, 
It IS the duty of the bailiff, under s. 80. Civ. 
Pro. Code, to affix a copy of the notice on the 
outer door of the house in which the respond¬ 
ent ordinarily resides and then return the 
original to the Court with a return endorsed 
thereon or annexed thereto staling that he has 

the copy and the circumstances 
under which he did so. When no such return 
IS made, there is no due service. A decree 
passed ex parte under such circumstances is 
not legal and must be set aside MaRUTI 
VAIiAN Uaivji v. VITHU, 16 B. 117. 

(9) —Benf suit—Application for re-hearing 
^er attachment in execution—TAmitation — 
Where in execution of a decree in a rent suit, 
no judgment-debtor’s property is attached, 

And he applies for a re-bearing on the ground 
hat notice was not .served in the first instance 
When the suit was commenced, the Court 
Should not enter into the question of service of 
notice without first determining whether the 
Application for re-hearing was made within 
proper time. In the matter of PEAREE MOHUN 
^UTT v. PraNKRISTO ROY, 11 W.R. 310. 

.VIII of 1859, ss. 235. 239. 240— 
ttackmeni — Alienation—Service of proc-ess.— 
Where an attachment of land is made by a 
written order under s. 235, Act VIII of 1859, 
e three conditions in s. 239 must be fulfilled, 

(1) the written order must be read aloud 
solute place on or adjacent to such land, ( 2 ) it 

® up in some conspicuous part of 
bouse, and (3) it must be fixed up in 
1 of the Collector of the Zillah in which 
e land is situated, in order to render any 
Pnvate alienation of the property attached null 
jul under s. 240. INDRA CHANDRA 
ABU V. The AGRA AND MaSTERMAN’S 

1 B.L.R. SN. •20(a) = l0 W.R. 264. 

twof 83 p 1098,] 

i^D-Talabana—Act XXIII of 1861, s. 2.— 
he omission by a plaintiff to deposit talabana 

the Court in a case pending for 
time was held not to warrant the dis- 
^ssal of the suit, inasmuch as the Court had 


Process — concluded. 

not fixed a period for tho deposit as it was 
bound to do under s. 2. Act XXIII of 1861. 
Lada Parsadi Lal v. lala ambika Par- 
sad. 3 B.L R. App. 25 = 11 W.R. 293. 

{m~Act VIII0/1859, s. 273~nigl,t of judq- 

menUdehior to claim discharge from arrest _ 

Evasion of process—Concealment of property. _ 

Mere evasion of process by the judgment-debtor 
cannot, unless it could be connected with con¬ 
cealment of property, afford a valid ground for 

withholding the protection of the Court. So 
the mere fact of a judgment-debtor having for 

a long period wilfully evaded service of process 
by fhght into foreign territory, cannot empower 
the Court to refuse to grant the protection order 
which it can grant under s, 8 of Act XXIII of 

1861, pRAMJi rustamji V. Young 49 p 

R. 1875. ’ 

This circular requests that processes forward¬ 
ed by the Calcutta Court of Small Causes be 
served in accordance with the instructions which 
accompany the processes Civ. Cir. No 24 dateH 
23rd August 1870. 14 W.R. Civ. Cir.’ 11. 

This circular draws attention to Rule of the 

High Court, Original Jurisdiction, regarding 

charge for serving processes of other Courts 

Civ. Cir. No. 25. 23 W.R. Rules and Ors of 
H.C., p. 2. 

Duty of serving officer towards personal ser¬ 
vice of—Substituted service, when proper — 
5eeClV. Pro. Code, 1908, o. V rr 17 IQ 
20(1), 21M. 419. * ’ 

See PENAL Code, s. 186, 2 B.L R F E 
21 = 10 W.R. Cr. 43. 

Process. Execution in Presidency towns of 
Mufassal Act- 

See ACT XXIH of 1840. 

Process Fees. 

(1)—Pauper—Process fee not leviable.—Pto- 

in pauper proceed 
mgs. Anonymous, 4 P.R. 1873. 

{2)—Appeal—Notice io respondent—No period 
fixed for payment of process fees—Dismissal of 
appeal—Civ. Pro. Code {ActXofmi), s 557 

—Where the Lower appellate Court bad not 
fixed a period within which the Appellant was 
to deposit process fees for issuing notice to the 
respondent, it was not competent to that Court 
to di.smiss the appeal under s. 557 Civ Pro 
Cod^e.JAct X of 1877). PAESR4M v. KHABATli 

For summoning witnesses—See Adjourn 
MENT, A.W.N. 1886, 220. 

Procession. 

(1)— Processions—Pubfic streets — Right of 

every member of public to conduct processions.— 

The right to conduct religious processions in the 
public streets is aright inherent in every person 
provided he does not thereby invade the rights 
of property enjoyed by others, or cause a public 
nuisance or interfere with the ordinary use of 
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Procession — continued, 

the streets by the public, and subject to such 
direoi.ions or prohibitions as may be issued by 
the Magistrate to prevent obstructions to the 
thoroughfare or breaches of the public peace. 
Every member of the public, and every sect, 
has a right to use the public streets in a lawful 
manner, and it lies on those who would restrain 
tbe exercise of such right to show some law or 
custom having the force of law depriving him 
of the privilege S \D\GOPACH ARIAR V. RAM.\ 
Rao, 26M. 376. fJ^rmed, SOU, iS5 = 17 M. 
L.J. 240=^4 A.LJ 333 = 9 Bom L.R. 663 = 11 
C.W.N. 585 = 5 C.L.J. 666 = 34 I.A. 93, P C ; 
F., 6 M.L.T. 285 : R., 26 M. 554, P.B., 1 Ind. 
Cas. 716 = 32 M 478, 32 M. 527 = 19 M.L.J. 467, 
19 M.L.J. 6L7.] 

(2) — Right to conduct religious procession 
along public ro’id—Suit to enforce rights 
Maintainability — Special damage. — A Civil 
action to enforce a right to conduct a religious 
procession along a public road cannot be main¬ 
tained without the plaintiff alleging any per¬ 
sonal loss or damage caused to him. KAZI 
SUJAUDIN V. MaDHAVDAS. 18 B 693. [Appl.t 
34 B. 571; R., 11 Bom, L R. 372 = 2 fnd. Cas. 
494, 19M.LJ. 617 = 32 M. 478 = X Ind. Cas. 
478.] 

(3) — Procession, right to go in—Public street 
— Magisterial order prohibiting procesnoyi. 
whether gives a cause of nefion.--Where tbe 
orders of the Magistrate prohibited procession 
in a public street, held, that the ^lagisterial 
orders furnished a good cause of action for a 
suit by a member of the public for declaration 
and injunction regarding his right to go in 
procession. MUTHAYYA REDDI v. SUDALAI- 
MUTHU Nad\U. 20 M L.J. 119 = 3 Ind. Cas. 
902=8 M.L.T. 114. 

(4) —Public highway — Religious processions 
—Right of public to use highway for proces- 
sions-^Customary right of a particular sect to 
use a highway in derogation of the rights of an- 
other sect^Special damage—Maintainability of 
suit—Performance of ceremonies entitling one 
sect to use highway to the exclusion of another 
se''t .—The right to go in procession through 
streets attended with music, &o.. is a natural 
right inherent in every bubjoct of the state, and 
no user is necessary to cho creation of such 
right. The adherents of any particular religi¬ 
ous sect cannot prevent the adheronls of an¬ 
other religious sect from carrying on .a religious 
procession, or from assembling for public wor¬ 
ship in public stroets. on the ground that such 
worship had not hitherto been earned on, or 
that it was opposed to religious feelings {26 .M. 
554, D.\ 2 M. 140. 5 M. 304, 6 M. 203, 26 M. 
376, 30 M. 185, R ) Tno performance of any 
religious rites or ceremonies by any sect or 
class of persons does not entitle them to appro¬ 
priate a public street or any portion thereof for 
their religious processions or worship. Though 
no action lies for the obstruobiou of a religious 
procession along a highway in the absence of 
special damage, yet where an order has been 
passed by a Magistrate, restraining such pro¬ 
cession from passing through a public street. 


Procession— concluded. 

at the instance of one party, the other party is 
entitled to bring a suit for declaration of their 
rights. KANDASAWMY MUDALI v. SUBRAYA 
MUDALI, 1 Ind. Cas. 716 = 19 M L.J. 617. (2 

B. 457 , 18 B. 693. D.\ 30 M. 15, R.) 

{ 5 )—Dharmakarta^$ discretion to arrange for 
procession —Omi.wion of street in procession.— 

In a suit by certain persons against tbe Dhar- 
makartas of a temple where tbe plaintiffs 
claimed that the procession of an idol should 
be carried through their street according to 
custom and contended that tbe Dbarmakactas 
bad no discretion in the matter, and tbe defend¬ 
ants pleaded thaii they bad a disorotion in 
the matter and that they acted in good faith 
in accordance with the wishes of a majority of 
the worshippers, held, per Sir Arnold WhitCt 

C. c7.— that tho plaintiffs had to prove that 
there was a special custom excluding discretion 
on the part of the defendants, and that they 
had not proved such a custom. Per Davies, J. 

—The defendants had not shown that they 
had any authority to divert tbe idol's proces¬ 
sion from its ordinary route, that they could 
take the idol to new places, only so long as 
they took it to the old ones. NAGALINQAM 
PiLLAI v. RAMAGH.ANDRA TEVAR, 11 M. L. 

J. 213. 

Rival religious sects—-Marohing in proces¬ 
sion with music on highway—Presumption nf 
dcdicition—5ec HIGHWAY, 8 Ind. Cas. 175 = 
20 M.L J. 879. 

Right to take idol in—Scc Res JUDICATA— 
PARTIES, 4 A.L.J. 333, P.C. = 30 M. 185 = 17 
M.L.J. 240 = 1 M.L.T. 204= 11 C.W.N. 685 = 

5 C.L.J. 666 = 9 Bom. L.R. 663. 

Order of District Magistrate fixing route for 
—During tho Moharram— See REVISION — 
General, a.w.n. 1891, 178. 

Along public highway—Right of private pet* 
sons to stop procession—Liability for damages 
for obstruction— See RIGHT OF SUIT—OB¬ 
STRUCTION TO PUBLIC HIGHWAY, SUITS 
CONCERNING, 1 M.H.C. 50. 

Suit to enforce right to conduct religious 
processioQ. maincaiiiability of —See RIGHT OF 
SUIT— Obstruction to public highway, 
SUITS Concerning, 2 B. 457. 

Right to oarrv—Through a public way— See 
Right of way, 19 M.L.J. 467 = 32 M. 527 = 
4 Ind. Cas. 870 = 6 M.L.T. 235. 

Suit, right of—Obstruction to procession— 
Worshipper—Special damage— See TORT, 20 
M.L.J. 367 = 6 Ind. Gas. 780 = 8 M.L.T. 131. 

Process-Servers Act. 

See Ben. Act V of 1863. 

Proclamation. 

Q Jeon's, of 1st November 1868— See BUR¬ 
DEN OP Proof—General, A.W.N. I897i 
129. 
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Proclamation—conc^Mc^^’d. 

Proclamation No. 2833 of 1905-S^e JURis- 
DICTION-GENERAL. 5C.L.J. 550 = 34 C. 636 
on review from, 34 C. 223 = 5 C. L J. 192. 

Proclamation, irrescindable bv subsequent 

Proclamation of Sale, 

0 rr. 54, 

€6, 67, 90. 

See Sale—Sale in execution op dec- 

BEE« 

(1)—Ciw. Pro. Code, 1882, ss. 244, 287— 
^ppea^.—In course of execution of a decree, it 
became necessary for the Court to ascertain the 
incumbrances to which the property of the 
juagment-debtor ordered to be sold was liable, 
ine Court held these to amount to a sum of 
Us. 4,600,^ and entered the same in the sale 
proclamation. The judgment-debtor appealed 
0 the District Judge on this question who 
msallowed the appeal as not maintainable. 
aeid that the appeal was valid, as undoubtedly 
the matter was on^ relating to the execution of 
toe decree, and between the parties to the suit, 
under 8. 244, Civ. Pro. Code, from which an 
g)Deal lay to the Judge. MOHAN LAL v. Ibu 

Hasan, a.w.N. 1886.167. 


Of sale under Act XI of 1859-IrceeuIarity in 

M share of the estate to be 

0 Inadequacy of price in consequence, evi- 

aence regarding— Ben. ACT XI OF 1859. 

= qo’n’ ® 343, F.B. = 1 C.L J. 14 

602. 

Revenue sale—Non-specification of share in, 
when a material irregularity—Proof of inade- 
q acy of price as result of uou-speoificatiou of 
Q n W Ben. act XI OP 1859, ss, 6. 33, 

9 O.W.N. 487 = 32 0. 542. 

Adjournment of sale without fresh pro- 
amation with consent of judgment-debtor— 
jection to sale by another attaching creditor 
Qoo Proclamation-See CiV. PRO. CODE, 

1903, 0. XXt, r.90. 24 M. 311. 

Non-compliance of provisions under ss. 87, 
and 89, Grim Pro. Code-Sait for restitu- 

property sold—Maintainabilitv of—5ce 

67. 88 and 89,' A.W.N. 
1905, 102 = 2 A.L.J. 348 = 2 Cr. L.J. 247. 

See Execution op decree—Misced- 
I^ANeous, a.w.N. 1888. 151. 

OP mortgaged 

property, 6 O.C. 76. 

—Material irregularity in 
Bnm ^.?i^^*on of sale—Substantial injury —Pro- 

Sale—Sale in execution 

7 C. 730=9 

of^7 judgment-debtor to contents 

resummoning of—See 
1^ EXECUTION OP DECREE, 

MISCELLANEOUS, 4 O.C. 379. 


Produce of Land. 

(XII 0/1881), s.56- 

(«’Ji.”-Trees are not 
the produce of the land ” within the meaning 

1^884,"isl ’■ Baksh, A.’w.N.’ 

Suit for share of—5ee PROViNPiAr QnrATT 

?Tr 1887, sYh T^ar^af 7 

Ind. Cas. 390 = 8 M.L.T. 281. ' 

Suit for share in produce of immoveable 
property—Jurisdiction - See SMALL Causp 

Court, Mofus.sil, Jurisdiction of I 

Iad!'cL"Vo! = '^1 = ^ 

Production of Documents. 

See Civ. Pro. Code, 1908, 0 XI. 

(0 Summons—Requiring party to suit tn 
produce documents ^Natur! I 7ummoT--t 
summons to a party to produce documents 
must be a written one describing the nature of 
the do^ments; a verbal order to the pleader 
is insufficient and is not such a summons as is 

contemplated by Jaw. Doorgamonee Dossep 
V. Benode Monee Dossbb, W.R. 1865, 165. 

{2)—Production of documents with plaint— 
Grownd for non-prodi4cfion.-Plaintiffs must 

plaints, produce in 
Court the originals of the document relied on 

i support of their claim. When a 

plaintiff can satisfy the Court at the hearing 
that some document on which he desires to 
rely was not presented with the plaint, because 
he was Ignorant of its existence at the time, the 
Court wilt probably allow it to be received as 
evidence. CAMPBELL v. KEITH 1 Hvde 9 fi 7 - 
S.C. RITCHIE STEWART & QO v alln 
STONE. Wyllie & Co . 1 Ind. Jur. b.S. 125 

m—Docurnents not filed with plaint-Accept¬ 
ance by lower Court—Rejection by Appellate 
Court—Duty of Appellate Court.— Appellate 
,reject those documents of the 
plaintiff in a suit which had been accepted bv 
and formed the basis of the decree of the lower 
Court solely on the ground of their not having 
been filed with the plaint. MOHABEER Do4 

v. lalla Roy, l w-R. 12. 

(4) —Ciu. Pro. Code, 1859. s. 39 —TTndp*. 
s. 39 of the Civ. Pro. Code, 1859, the plLttff 
was bound to produce, at the time the plaint is 
filed, all the documents on which he 

PREMSOOKH CHUNDER v. BaJ KiSTO Mit! 

0^8^14 US-Anonymous, l Ind. Jur. 

(5) -S«it for confirmation of title-Possession 
-Evidence-Ooas ofp-roof.-lu a suit for con 

firmat.on of title by a person, asserting posses¬ 
sion without evidence of title, against a 6o„a 
fide purchaser for value and without notice from 
one who is the ostensible owner of the pronertv 
and in whose name the property stands, it is 
for the plaintiff to make out his title and not 
for the defendant to prove his. Lekhrat Rav 
V. MUTTY Madhub Sen, 15 W.R. 95 
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Pro<]uctio.i of DocumQnti—continued. 

(G) --Civ. Pro. Code, Act VIII of 1859. s. 39 
--Script to refresh memory of witness—Necessity 
for being filed with plaint.—Vfhere a memoran¬ 
dum or script is pre«!ented to a witness by the 
plaintiff in a case for the purpose of refreshinR 
hi^ memory and not as evidence in itself, it 
need not have been filed along with the plaint. 
RAM-TI MADAUJI V. RANGAYYA CHETTI. 1 M. 
H.C 168. 

(7|_Ciy. Pro. Code, 1859, s. 39.—The 

plaintifi sued to recover certain jewels, and one 
of her witnesses being examined by her counsel 
with a reference to a tisL of the jewels which 
was iu his possession the defendant’s counsel 
objected to the document being referred to at 
all as it had not been filed with the plaint in 
compliance with s. 39 of Act VIII of 1859. 
Held that s. 39 of Act VIII of 1859 referred 
only to promissory notes, bills of exchange, 
and such documents as arc in their nature the 
very essence of the case. KAMENEE DOSSEE 
V HURROMONEY DOSSEE, BourkeO.C. 91 = 

Cor. 151. Manooram Shaw v. Huruyper- 
SAUD Roy. Bourke. O.C. 162. 

^ 3 )_ Reception of docuvient after presentation 

of plaint Couri’s disovfiott.—Under Act VIII 
of 1859, th« Court has a discretion to receive, 
in evidence, documents not filed with the plaint. 
Mr. F. A. LOPEZ V. Mr. J. H. DRIBERG, 
W.R. 1884, Act X. 67. 

(9) _Dn;um.-’nf not filed with plaint—'Receipt 
in evidenre subsequently — Receipt of doewmeuf 
without stamp.— a Court can receive a docu¬ 
ment in evidence from the plaintiff, not filed 
with the plaint, on being thoroughly satisfied 
that the document is, in every respect, 6ona 
yide and worthy to be relied on. The pottah, 
being on plain paper, does not render it invalid. 
ATTA OOLLAH MUNDLE v. SUKEEOODDUN 
TlRUPDAIi, W.R. 1864, 271. 

( 10 ) —Ciu. Pro. Code. 1859, s. 39—Prodwe/iou 
of document at time of filing plaint—Non pro¬ 
duction of copy of document — Dismissal of swif 
—Peslorrtfion.—In a suit on a promissory note, 
the note was produced when the plaint was 
filed, and marked by the Olficor of the Court, 
but the Judge refused to admit it in evidence 
at the trial, because a copy of the note was not 
in the Court papers, and the plaintiff’s counsel 
was not able to explain the omission. In the 
result he dismissed the suit, as there was no 
application to withdraw. Held that (i) that 
the Judge was wrong in not having received 
tho note in evidence, as it was ‘‘produced in 
Court by the plaintiff, when the plaint was 
presented : ” (iil that there is nothing in s. 39 
of the Code which would justify the Judge in 
refusing to receive the note in evidence, because 
he “ examined the record and found no copy of 
the note was filed with the papers,” and 
because the plaintiff’s counsel was unable to 
explain tbc omission; and (iii) that the 
plaintiff was not bound to withdraw from tho 
suit under tho circumstances; as ho was 
entitled to put the note in evidence tho Judge 
ought to have received it, and (iv) that tho suit 


Production of Doenmeots—confinued. 

should therefore be restored for trial on the 
merits. THOMPSON v. JEHANGIR HORMASJI, 

3 B.H.C. O.C. 66. 

(11) -Lower Co^trf’s omission to hear witness¬ 
es -High Court to consider evidence and form 
independent opinion — Documents^ when to be 

—Tho Additional Principal Suddor Ameen 
before whom this case came on after a number 
of witnesses had been examined by his prede¬ 
cessor, allowed, at a late stage, after most of 
the witnesses had been examined, a very great 
quantity of documents to be filed and placed 
on the record, without any explanation of their 
being tendered at that late stage, and also 
without any enquiry whether they were rele¬ 
vant or otherwise. On the whole, tho suit had 
not been in any respect tried or dealt with in 
conformity with the directions of the Civ. Pro. 
Code, and the High Court thought it fit and 
competent to them to come to a conclusion 
upon * the evidence observing that the Court 
below bad also seen tho most part of it only in 
paper and the case had been protracted through 
a period of about two years. OPENDRO Na- 
RAIN GHOSE V. BAJPAYEE RA.JAH-KESHUP 
ChunDER DElt, 6 W.R. 25. 

(12) — Civ. Pro. Code, ss. 59, 63, 138, 139— 
Rejection by Appellate Court of doewm^nfs 
admitted by loiver Coiirt. —Whore certain docu¬ 
ments were allowed by the District Munsiff, 
during the trial of a suit, to be filed by the 
plaintiff, and the District Judge, on appeal, 
refused to consider them, on the ground that 
they wore not filed vvith the plaint, nor entered 
in a list annexed to the plaint, and that the 
Munsifi had not given any reasons for admiU 
ting them, held, that tho Judge was bound to 
consider them, once they had been admitted in 
evidence by the Court of first instance. MEE¬ 
NAKSHI V VeLU. 8 M. 373 [F., 22 B. 173, 8 
C.L.J. 147 = 12 C.W.N. 312; R., 6 C.LJ. 621, 
13C.W.N. 797= 10 C L J. .'^3.] 

(13) — Single auction-sale of lands in seucral 

lots—Certificates of sale to be regarded asseverul 
certificates for purposes of registration, Civ. Pro. 
Code, ss. 59, 63—Proditefton of certificate.— 
Tho lands that were purchased by tho plaintifi 
in this case at an auction-sale were put up 
for sale in four lots although they wore included 
in a single certificate of sale. For the purposes 
of the registration of tho certificate, it was hold 
that, though it was one instrument in form, it 
should bo regarded as four separate instruments 
of coctilicato of tho four several lots, each of 
which was admittedly tho subject of a distinct 
contract of sale, and of a less value than Rs. 100. 
Held also with regard to the plaintifi not 
having produced tho registered certificate when 
tho plaint was presented, as required by 8. 69 
because there was no doubt of its existence at 
tho time of the institution of tho suit, that the 
lower Courts should not have refused thoit 
consent to its being given ia evidence as re¬ 
quired by s. 63. DEVIDAS JAG.TIYAN v. 
PliUADA BEGUM, 8 B. 377. [P., 12 C.W.N. 

312 = 8 C.L.J. 147 ; P..60.P.L.R. 55, 13 0,W. 
N. 797 = 10 C.L.J. 33 = 2 Ind. Gas. 946], 
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Troduction of Documents—conc^wded. 

Civ- Pro. Code, 1832. s. 174-Witn0sg attend¬ 
ing on summons but refusing to produce docu¬ 
ment not punishable under—Scope of section— 
Punishment for refusal to produce document 
provided by the s. 175. I.P.C. —See WITNESS 

—Defaulting Witnesses, i2 b. 63. 

Professional Misconduct. 


Solicitor—What amounts to—Right to be 
heard on matters relating to— See CONTEMPT 
OP COURT, 16 0,W.N. 336, P-G. 

Professional Tax. 

{\)—Municipal tax—District Municipalities 
ActlV of 1884). ss. 49,50, 53, lOl—Wrong- 
jul assessment—Suit to recover money illegally 
levied Small Cause Court — Jurisdiction .— 
When professional tax has once been paid in 
one Municipality and subsequently for the 
same period, the tax is collected under protest a 
second time by another Municipality, the tax¬ 
payer is entitled to sue the latter Municipa¬ 
lity for a refund of the money wrongfully col¬ 
lected from him. The suit will lie in the Civil 
Courts, and if the amount is within the pecu¬ 
niary limits of a Small Cause Court, such a 
suit will lie in the Small Cause Court. TUTI- 

coRiN Municipality v. South Indian 

Railway. 13 M. 78. [R., 24 M. 205 ; D., 19 

M. 10. J 

See Mad. act I OF 1884, s, 103, 8 M.L.J. 
164. 

Officer on tour—Liability to profession tax 
—See Mad. act I OP 1884, s. 190, 22 M. 145. 

District Court situated outside Municipality 
—Pleader practising in it—See Mad. ACT IV 
OP 1884, 18 M. 183. 

See Mad. ACT IV OF 1884, 21 M. 5. 

See Mad. act IV of 1984, ss. 3 and 60, 4 
M.L.T. 477. 

Income less than Rs. 30 a month —Legality 
of levying profession tax—See MAD. ACT IV 
OP 1884, s, 53, sch. A, Proviso 4, 24 M. 644, 

What amounts to an exercise of profession— 
See Mad. act IV OP 1884, s. 55. 17 M. 453. 

See Mad. act IV OF 1884, ss. 55, 56, 60, 
262. 15 M. 153. 

Profits. 

Attachmentof—Of vatan, removal of, on Col¬ 
lector’s certificate—See BOM. ACT III OP 1874, 

8- 10, 4 B. 426. : 

See Attachment—SUBJECTS op attach- 

ilENT, 28 C. 483. , 

Profits a prendre. ^ 

0) Distinguished from license. —A profit a 
prendre is a right !o remove and appropriate any 
part of the soil belonging to another, or anything 
growing upon or attached to the soil for the 
purpose of the profit to be gained from the 
P'^oporty thereby acquired, i.e., for example, a | 
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Profits a prendre—concZuded. 

■ness attend- right to take gravel, stone, tr^?!9n(!f|^'?orth. 
reduce docu- A right to collect fees from pedlars and others 
of section— who come to sell their wares and to bury their 

e document by way of remuneration for the claimant’s 

0 WITNESS services as takiadar of a grave-yard, and a per- 

mission given to him to take any fruit thar. be 
could find on the trees therein, is not a profit a 
prendre, but is merely a license. Saiyad 
tight to be WAJID ALI SHAH v. MuSAMMAT UMRAI 

Contempt Bibi, i A.L J. 621. 


What are—See U.P. ACT II OF 1901 s 4 
6 A.L.J. 400 = 31 A. 342 = 2 lud. Cas. nh. ' ’ 

See Inamdar, 1 Bom. L.R. 499. 

Provisions of statutes, the Crown how far 
affected by-S. 26 of the Limitation Act is not 

applicable to the Crown—Rights of pasturage 
Claimed as against Government—Profits a 
! >*^1® of English law regarding—Ac¬ 

quisition by custom or prescription—SeeLuvii. 
TATION Act, 1908. g. 26, 14 B. 213. 

Profits, Suit for. 

(l)-Morlgagor and morlgagee-AIortgagor 
failxng to put mortgagee in possession—Claim 
for profits—Lambardar. —Where a mortgagor 
also lambardar, failing to put the mortgagee in 
possession, realizes the profits of the mortgaged 
share, he cannot, on suit by the mortgagee for 
profits, plead want of actual possession in the 
latter; to allow this plea would be to allow the 
mortgagor to take the benefit of his own wroii<y. 
If the profits sought in the suit were profit? ari- 

siDg from a share of a CO sharer, to whom the 

lambardar had before suit and in good faith 
paid them away, the suit against him for such 
pefits might be met by the plea that payment 
had been made to the person in possession. 

Neel Kunth v. Mussumat Rou^shun 2 

Agra Rev. 6. ’ 

I 

{'2)—Suit by putteedar against lumbardar— 

/ of profits—Limitation — Act XIV 

by til® putteedars against 
the lumbardar to recover their share of the pro¬ 
fits of the estate, in which the plaintiffs state 
various acts of the lumbardar in taking the 
land and the profits of the land, andappropriat- 

ing them to his own use, withholding from the 

plaintiffs their due share, is a suit by co-sharers 

for tbe.r share of the profits, and the limitation 

applicable to such a suit is three years and not 

one year. SHEIK Khojaye v. Mahomed 
Taquee, 2 Agra Rev, 11. ^^iahomed 

T* in profits.— 

It IS a fallacious argument that, because a man 

IS interested m the profits of a partnership, he 
IS therefore a partner. _ Participation in profits 
does not of Itself constitute a partnership The 
true question is not whether the person souaht 
to be made liable participated in the profits 
but whether the trade has been carried on bv 
persons acting ou his behalf. There is no rule 
of law which imposes partnership liability on a 
person who advances money to others for carry¬ 
ing on their business and in return secures to 
himself a share of the profits which may arise 

from the employment in the business of the 
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Profits, Suit for— continued. 

money so advanced bv him. RAJA PraTAP 

':handra Singh Bahadur v. Mollwo, 
M,\l;CHAND CO. 3 B.L R.A.C. 238-12 W.R. 
56 'Affirmed. lOB.L.R. 312, P.C.*=18 W.R. 

' t)^Profits. suit for, against co sharer — Co- 
yh ircr in undivided paiti, respr^nsibilily of, for 
!^hare of profits to another co sharer. —Tbe de* 
ffjndant. was th? proprietor of half of a 6 biswa 
patri and tbe plaintiff was the mortgagee from 
him of the other half of the patti. There had 
been no division of tenants between the par¬ 
ties and either of them could have collected 
tbe whole of the rent due from tenants. The 
plaintiff sued to recover a certain sum alleged 
to be due from the defendant on account of her 
share of the profits for three years. The defend¬ 
ant pleaded that he had not collected more 
than bis share and that he was not responsible 
for the rent which the plaintiff had failed to 
collect. Held, that the plaintiS was entitled to 
half the total profits of the 5 biswas calculated 
on the amount realized. The fact that the 
defendant did not obstruct or prevent her col¬ 
lecting was no reason for holding that he was 
entitled to retain the whole of the amount he 
bad collected, inasmuch as it did not exceed 
half the total rental of tbe patti for the throe 
years. PARBATI v. Kuak BODHI SINGH, i 

O.C. 363. 

{■j)--Profits, suit for share of — Account, suit 
for — S7naU Cause Coiirt,jurisdiction of—Act IX 
of lS‘i7,sch. 11,art. 31— Appeal^Civ.Pro. Code, 
s. 5SG.— Held, that a suit for a share of the 
profits of an estate against the co-sharers is one 
for an account and is excepted from the cogni¬ 
zance of a Court of Small Causes under 
art. 31,'sch. II, Act IX of lbS7, in which the 
word>. “for an account” include a suit in which 
an account is expressly asked for as well as suits 
in which there must be an account, like suits 
in which a share of profits is claimed. GO- 

viNDE V. Mathura, 3 O.C. 130. 

(6)— Profits, suit for a snare of—Rendition of 
accounts, suit for - Rent Act {Oudh), 1886, 
s.lOS, cl. (15).—In a suit under cl.(15), s. 103 of 
the Oudh Rent Act, 1886, the main question 
was whether the suit was for “a share in the 
profits” or fc*r “the rendering and eottlomcnt 
of accounts in respect of those profits.” The 
parties were the co-sharcra in a patti and col¬ 
lected the rents separalolv and paid the revenue 
separately. The plaintiff claimed for arrears 
of rent and profits, and the settlement of 
accounts for the years running from 1306 to 
1300 Pasli. He gave details showing the gross 
rental, his own share, what he had realized 
and the balance due to him. He prayed for 
the following reliefs:—(a) that an order bo 
passed for the rendition of accounts and (6) 
that on the accounts being made up his claim 
may be decreed. Held, that if a plaintiff 
claims a share of the profits, whether bo asks 
for a settlement of accounts or not, as a neces¬ 
sary preliminary to ascertaining what his share 
really is, that is a suit for a share of the pro¬ 
fits, and that the only case for a settlement of 


Profits, Suit for— continued. 

accounts would be where tbe plaintiff asked' 
for a settlement of accounts pure and simple^, 
and did not claim a moooy decree as the result. 
Held therefore, that the plaintiff’s suit was a 
suit for his share of the profits. Beaiya 
BRIJ Raj SINGH V. RAM PARQHAT, 7 O.C. 
84. 

(7)—Suit for profils and for such relief as 
the Court might deem proper—Small Cause 
—Remand — S. 562, Civ, Pro. Code—Order 
carried out by original Cottrl—Right of appeal. 
$. 598 (28), Civ. Pro. Code — Power of Chief 
Court on appeal. — Held, that a claim for six 
years' profits and for such other relief as the 
Court might deem proper is a Small Cause ; 
and appeal against the decree lies to the Dis¬ 
trict Judge and not to the Divisional Court. 
Tbe District Judge ou appeal remanded the 
suit under s. 5G2, Civ. Pro. Code, 1882. On 
appeal against this order in the Chief Court 
under s. 588 (28) it was objected that inasmuch 
as the appellant had submitted tp the remand 
order and allowed the Court below to pass a 
decree which had become final before the 
appeal was filed io the Chief Court his appeal 
could not be heard. Held, following P. R. 89 
of 1891 F.B and 17 of 1899 that the 
objection was untenable. Held, further, that 
the order remanding the case under s. 562 
Civ. Pro. Code was wrong on the ground that 
tbe original Court bad not decided the case 
on a preliminary point. Hold, also, that on 
appeal under s. 662, Civ. Pro. Code, the Chief 
Court has the power to go into the merits upon 
wbioh a preliminary point is dcoided but where 
the original Court has disposed of the suit upon 
a point other than preliminary and the appel¬ 
late Court disagrees with it and remands the 
case uudor s. 562 the Chief Oouro oan sot aside 
the order and direct the lower .Appellate Court 
to try tbe appeal. MeHR KHAN v. RAM 
Nath, P.L.R. 1900, p. 314. 

Sir land not included in Rent-roll—Suit for 
profits of such land— See U.P. ACT XVIII OP 
1873, s 14, 1 A. 656. 

See U.P. ACTXVIll OF 1873, s. 93 (/;).A.W. 
N.1881,107. 

Suit by co-sharer for profits—Limitation— 
See U.P. ACT XVUl OF 1873, ss. 93 (/O and 
94, A.W.N. 1881, 71. 

See U.P. ACT XVIII OF 1873. ss. 93 (h), 206, 
A.W.N. 1881, 27. 

See U.P. ACT XVIIT OF 1873. s. 209, 2 A. 
239. 

See U.P. ACT XII OF 1881, s. 93. A.W.N. 
1882, 208. 

See U P. ACT XII OF 1881, s. 93 (/i), A.W.N. 
1834, 349. A.W.N. 1899, 62. 

See U.P. ACT XII OF 1831, ss. 93 (A), 
A.W.N. 1384, 45. 

See U,P. ACT XII OF 1381, ss. 93, 207, 203, 
A.W.N. 1888, 74. 
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Profits, Suit for — concluded. 

Suit for profits Conduct of lambardar— 
Burden of proof—See U.P. ACT XII OP 1S81 
s. 209, 8 A. 61 = A.W.N. 1886, 1. 

By co-sharers against lambardar—See U P. 
act XXII of 1886. s. 108. ol. (15), 4 O.C. 1. 

Jurisdiction— See U.P. ACT II OF 1901. 
ss. 164, 197. 9 Ind. Cas. 848. 

See Co-SHARERS— General. 20 a. 73 = 

A.W.N. 1897, 197. 

Suit for—By one sharer against co-sharer 
v^o has mortgaged his share—Joinder of co- 
sharpr aud his mortgagee as parties—See CO- 
SHARERs—S uit by co-sharers, 9 O.C. 

142. 

Lambardar and co-sharer—Suit for profits— 

5ee Co-SHARERs— Suit by co sharers, 3 a. 
186. 

See CO-SHARERS—Suit by co-sharers, 17 
A 423 = 7 A.W.N. 1895. 18, 16 A. 28, P.B. = A. 
W.N. 1893. 2J4. 

Suit for—See Hindu Law—Joint family. 
A.W.N. 1899, 206. 

U. P. ACT XVIII OF 1873. s. 93. cl. (A)— 
ouit for profits—Interest—See INTEREST— 

Special cases, i A. 26i. 

See Jurisdiction—Causes of jurisdic¬ 
tion, 6 N.VV.P. 47. 

See Jurisdiction of Civil Courts, a. 

W.N. 1881, 56. 

See Jurisdiction of revenue court, 

2 Agra 302, 3 N.W.P. 112, 1 Agra Rev. 52. 

Suit by co-sharer for recovery of his recorded 
^are of profits from lambardar—Limitation— 
LAMBARDAR, A.W.N. 1892, 45. 

See Pre-emption — miscellaneous, 19 

A. 261, P.B. = A.W.N. 1897, 44. 

Suit for, of immoveable property—Jurisdic¬ 
tion—See Provincial Small Cause 

^OURTS’Act. 1877, 9ch. II, cl. 31, 8 Ind. Cas. 
^70# 

See Special or Second appeal-Small 
'^A usE Court Suits, 2i B. 248. 

Presumption arising from receipt of, as bet¬ 
ween tenanta-in-common—See TENANCY IN- 
COMMON, 7 Bom. L.R. 252 = 29 B. 300. 


Prohibited Degrees. 

See ACT IV OP 1869, s. 19. 12 C, 706. 
Projection. 

(II—Indian Easements Act, 1882-Pro/ecizon 
for purpose of ornamentation. can be nn 
prescrj^ptive right to projection. S has been 

tion^^NniT^’^ of ornamenta- 

^on. Nritta Kumari Dassi V. Puddomont 

0 (^TlT 

28?.] ^ = 16 M.L.J. 

Projection, of a balcony, into a nriwafoc^- t 
^d construction in defiance of the ordersof^the 

Municipality, can be removed by tbe Muniri 

pahty—See BOM.ACT VI OP 1873 q qq 
L.R. 48 = 27 B. 221. ’ ^ 

tiono^n^T^XotVrheUndl^^^^^^^ 

= 28'’b.“78®'' Easeairnt, 6 Boffl L.R. ’"all 
Promise. 

rpht P'°“'®®.‘° pay a time-barred debt is valid 
The saine principle applies to pay such a debt 

P.L 18^7L y™"" 19- 1 B. 590 = 

Promisee. 

Promises tfe future. 

‘0 promises de tuturo 
are binding as a contract and not as an eVfnn ^ 

—See Evidence act, i872, s 115 r 
E. 428 = 28 B. 399 . ®-6 Bom. L. 

Promissory Notes. 

See Negotiable Instruments _ppr» 

MISSORY notes. 


Pfo forma Defendant. 

Execution of decree—Mesne profits—Not lia¬ 
ble for—See EXECUTION OP DECREE—AP¬ 
PLICATION FOR EXECUTION AND POWER OF 

Court, 5 o.l.B. 305 . 

Joined as plaintifi—Added plaintiS—“New 
Plaintia-’— See LIMITATION ACT, 1908, s. 22, 

B 286 = 13 C.W.N. 186 = 35 C. 1065 = 5 
M-L.T. 91, 

^ Sec Res JUDICATA—parties, 12 C. 580, 


(D-Pi-omissorj/note-lllnlicr managing member 
of a joint Hindu family—Endorsement — Whether 
negotiation or assignment—Other members of 
the joint family not liable to the endorsee even 
though consideration for the pro-note bindinn on 
family—S.130-Transfer of Property .4c/—The 
endorsement of a promissory-note entitles the 
endorsee to sue only the maker and after his 
death his legal representatives. The endorse 
meet cannot avail as a transfer of an actionable 
claim under a. 130 of the Transfer of Pronerfv 
Act. SBETHARAMA ' HETTY v. SESHlAn 

CHBTTY, M.W.N. (19121 1011 = 17 Ind Cas 

417 * 

(2)—Promissory note—Execuiion in favour 
of minor— Minor subjecting himself to 710 

detriment—Validity.—&.pTomissoty note pay 

able on demand executed in plaintifi’s favour 
when he was a minor is not void so as to disen¬ 
title him to institute a suit on it, when he did 
not subject himself to any detriment by 
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Promissory concluded. 

accep iog it. SATHRURAZU v. BASAPPA, 24 
M.L.J. 363^M.W.N. 1913, 413 = 18 Ind Caa. 
968 = 13 M.L.T. 325. (30 0 539, D.\ 33 M. 312, 

24 ALL.J. 352, R,) 

( 3 )— Prornhsory-note. suit on — Execution 
admitted—Undue influence of plaintijf and 
immorality of defenMnt pleaded—Burden of 
jjroof — Consideration-Contract Act. s. 16— 
lntere<it up to dale fixed for payment—Neqotiable 
Instruments Act (XXVI of 1881), s. 79. —lo a 
suit on a promis5ory*DOte, the defendant—a 
young man of 25 or 26—admitted the exe¬ 
cution of the pro-note but contended that 

(1) the plaintiff had obtained the note by the 
exercise of undue influence <2i a major portion 
of the consideration had not been paid by 
plaintiff, and (3' whatever consideration was 
paid by plaintiff was paid for animmoral 
purpose; Held, that, as there was nothing 
on the face of the pro-note or in the 
evidence to indicate that the bargain was an 
uncoD.scionable one, or to show that the 
plaintiff was in a position to dominate the will 
of the defendant, the onus lav upon the 
defendant to prove the pleas of undue influence 
and immorality. Under s. 79 of the Negotiable 
Instruments Act, a plaintiff is entitled to 
interest at the stipulated rate from the date of 
the institution of the suit till the date fixed 
for payment. GHAZAFFAR HUSSAIN v. 
Mahabir Prasad, 17 Ind. Caa. 309. 

Proof. 

See BURDEN OF PROOF. 

See EVIDENCE. 

(U— Diuyhter's son, adoption of—Custom 
among Jats. —According to the general custom 
i 1 the Punjab, an adoption of a daughter’s son 
is valid among the Jat caste, and the mere 
circumstance that no instance of such an adop¬ 
tion amongst Jats of a certain t/of in a parti¬ 
cular district could bo adduced, was not 
sufficient to establish nfflrmativoly that the 
custom of that got differed from the general 
custom. Bhuta V. Utam Singh, 61 P.R. 
1880. [Avpl , 33 P.R. 1886, 43 P.R. 1886, 159 
P.R. 1890 : R., 34 P.R. 1883, 172 P.R. 1883, 
107 P.R. 1891, 50 P.R. 1893, F.B.. 19 P.R, 
1895, 47 P R. 1910=116 P.L.R. 1910; O., 69 
P.W.R, 1910.] J,- 

Verbal admission of sum duo on account— 
See accounts—MISCELDANEOUS. 13 O.Ij.R. 
266, P.G = 10 LA. 74. 

See Buddhist Law—adoption, i L.B.R. 
273. 

Statement in written statement not proof— 
See Civ. Pro. Code, 1908, 0. XVI, r. 20. 9 B. 
L-R. 215 = 17 W.R. 550. 

See Evidence—Miscellaneous, i c.W 

N. 682. 

Ancient doouraents—Of—Custody—EVI¬ 
DENCE ACT. 1872, s. 90, 9 O.L.R. 425. 

Lunacy—Degree of proof—See LUNATIC 18 
M. 472. 


Proof — concluded. 

Person not bound to keep proof of matters 
which the law says he need not prove—See 
NEGOTIABLE INSTRUMENTS— HUNDIS— 

General. 25 P.W.R. i9io = 24 P.L.R. 1910 
= 6 Ind. Cas. 891. 

Of purchase with notice —See NOTICE, 1 
L.B.R. 160. 

Pleading and pronf — Variance—Practice- 
See PLEADINGS, 25 A. 256, F.B. = A.W.N. 
1903, 19. 

To correspond with allegations in the plead¬ 
ings—See PLEADINGS, 4 O.LJ. 370 = 11 
C.VV.N. 85. 

Proof of Age. 

Age of assured—Onus of proof— See INSU¬ 
RANCE, 20 B. 99. 

Property. 

(1) —Renf— Property — Moveable property^ 
Bengal Act, VIII of 1859 —Bengal Act X of 
1859.—For the purposes of Acts VIII and X of 
1859, rent comes within the terms “ property’* 
and "moveable property.” MAHESCHANDRA 

Chattapadhya v. Guruprasad Roy. 5 B.L. 
R. 155 = 13 W.R. 401. (I B.L.R.A.C. 177. D.) 

(2) — Actionable claim—Transfer of Property 
Act, s. 6.—Under the Transfer of Property 
Act. property includes an actionable claim. 
RUDRA PERKASH MISSER V. KRISHNA 

MOHAN Ghatuck. 14 C. 241. 

(3) —Cerfi^cafe - Act XXVII o/1860—Moots- 
Irate taking property tinder s. iOi—Act XXV o/ 
1861—Cwsfodp of property~Reg- V of 1799 — 
Delivery of properly to holder of certificate on 
security. —Whore a Magistrate, on a represen¬ 
tation from H, who alleged himself to be a 
cousin of the deceased, refused to deliver the 
latter's property to his widow who held a 
certificate under Act XXVII of 1860, and she, 
having had her appeal to tho Sessions Judge 
dismissed, moved the High Court under s, 404 
of the Grim. Pro.Code,/leM(l) that theHighOourt 
had no jurisdiction to deal with the matter under 
s. -404 of the Grim, Pro. Code, (Act XXVof 1861) 
or otherwise, i2) that tho properly which was 
taken by tho Magistrate ought to have found 
its way into the care or custody of the Civil 
Court in tho manner contemplated by s. 7, 
Reg. V of 1799; (3) that tho Civil Court ought 
to treat tho property as being practically in its 
temporary care, and (4) that the property 
might be delivered to tho widow on her furni¬ 
shing proper security for tho purpose of indem¬ 
nifying H. CAZEE ABID HOSSEIN V. MUS' 

sumat Reazun. 15 W.R. 302. 

(4) —Produced at criminal trial—Order for 
disposal of — Property ns to which no offence 
avppars to have been committed-‘Crim.Pro.Code,' 
s, 517.—An order altering tho possession of 
property which has been produced at a criminal 
trial or enquiry can only bo made under s 517 
of Grim. Pro. Cede. Such an order can only be 
passed as to property regarding which an offence 
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Property — convluded, 

appears to have been committed. When, 
however, the order does oot distinguish bet¬ 
ween property as to which an ofience appears 
to have been committed, and property as to 
which no offence appears to have been com¬ 
mitted, the order must be treated as a nullity. 
The Civil Court has no power to revise an order 
made by a Criminal Court, but if the Civil 
Court finds such an order to have been made 
without any legal authority, it may treat tbe 
order as of no binding force. RUSSEL Bux v 
PARAAG, L.B.R. 1893-1900, 318. 

See ATTACHMENT BEFORE JUDGMENT. 
17A. 82 = A.W.N. 1895, 14. 

Power of appointment given to testatrix by 
will of her husband if “property” within the 
meaning of Court Pees Act —See COURT PEES 
Act, 1870, sch. I, item 11, 25 iM. 515. 

Property, meaning of the term— See HINDU 

lOC.L.J. 355 = 3 iQd. Cas. 642 
= 37 C. 128 = 14 G.W.N. 18. 

Possession under decree since reversed—Re¬ 
stitution of property with mesne profits, order 
for See MESNE PROFITS—SUITS FOR MESNE 

PROFITS AND ASSESSMENT IN EXECUTION, 
14 C. 484. 

Mercantile—Whether pre-emption obtains in 
case of sales oi^See PRE-EMPTION—RIGHT 
TO PRE-EMPT, 111 P.R. 1906. 

Right of every person to use his property as 
e thinks fit, irrespective of others’ suscepti¬ 
bilities, without infringing the law of Ibe land 
and rights of others— PUBLIC NUISANCE, 

A.L.J. 147 = 7 Cr. L.J. 

381 = 30 A. 181. 

Right to, and right to rent, inseparable— 
oee Right op suit — Landlord and 
tenant, Suits concerning, 6 M.H.c. 363, 

Propinquity. 

or precedents absent under the Daya- 
bhaga Law—Theory of, and natural love and 
afiection as propounded by Vignaneswara and 
writers of orthodox school of Hindu law to be 
resorted to.—5ee Hindu Law—INHERIT¬ 
ANCE, 12 C.W.N. 511 = 35 0. 721. 

Proprietary Dues. 

Suit for—Inamdar—Small Cause Court— See 

dmall Cause Court. Mofussil, Juris¬ 
diction of-General, 2 M. 146. 

Proprietary Estates* Village Service Act. 

See Mad. act II OP 1894. 

Proprietary Right. 

^^oprietary rights, dispute as to~Settle- 
inent Possession without title — Ancestral 
proper/y.—Where the Revenue authorities have 
niade a settlement with the parties whose 
proprietary rights are in dispute on the ground 
or p<^8ession without title, it is still necessary 
or the Court to see^how that possession , was 


Proprietary Right—concluded, 

obtained ; if that possession had devolved upon 
the parties with whom the settlement was 
made from their ancestors, their respective 
rights in the property in dispute must be deter¬ 
mined with reference to the status of tbe family 
at the time of tbe settlement. Tarinee 

Dossee V. Chunder Nath Dutt, 9 w.R. 

376. 

{2)—Landlord and Tenant—Deyiial of land¬ 
lord's title— Title found unquestionable—Rent 
—Proprietary title.—Where plaintiff’s cause of 
action is the denial by defendants of his 
proprietary title, and both Courts have found 
that title, to be unquestionable, he need not 
be sent back to the first Court on a technical 
ground. To tell the plaintiff to bring a fresh 
suit for a kubooleut would be simply to promote 
litigation unnecessarily between the parties. 

Moula Buksh Khulifav. Kena Mundul 
20 W.R. 261. 

(3)—Dakhilee and uslee village—Proprietor- 
ship.—The proprietorship of a dakhilee village 
may remain in the hands of one or two or more 
parties, whereas the proprietorship of an uslee 
village may remain in the hands of different 
proprietors altogether wiih separate rights and 
interests. SYUD ABDUL ALI v. MULLICK 
SUDDEROODEEN AHMED, 14 W.R. 493. 

{4)—Proprietary rights, claim to—Enjoyment 
of Kan and Kumki rights — Admission of— 
Absence of assertion of proprietary title by 
predecessor-in-title — Acts of enjoyment not 
referable to kumki rights — No proprietary 
right.—Where the predecessors-in-title of the 
plaintiff never asserted any claim of proprietary 
rights over the suit lands, but, on tbe other 
band, admitted, that they possessed only kan 
and kumki rights over them. Held, that the 
plaintiff could not sustain his claim to proprie¬ 
tary right, even though he might be able to 
prove certain acts of enjoyment not ordinarily 
referable to kumki rights. Chera Shankara- 
naranappaya v. The secretary of 
State for India in Council, 9 M L T 
218 = 9 lad. Cas. 329. ' ‘ 

See ABSENTEE, 34 P.R. 1874. 

Relief on the ground of, claimable in the al¬ 
ternative, with a claim under a prescriptive 
right—See ALTERNATIVE CLAIM, 4 C.L.J. 
367. 

Suit for declaration of—Cause of action— 
Limitation— See DECLARATORY DECREE 

Suit FOR—Miscellaneous, i 2 o.c. 320 = 

4 lod. Gas. 159. 

See Declaratory decree, Suit for— 
Miscellaneous, 9 W.R. 426 . 

ProBecution. 

Order to prosecute for offence not committed 
—Martial irregularity — Revision— See CiV 
Pro. Code. 1908, s. 115 . 8 A.L.J, 537. 

An agreement to stifle a, is void in law—See 
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Prosecation— concluded. 

S'ifliDg of—Wbat is—See HINDU Law— 
Debts. 3 A.L.J. 606=A.W.N. 1906, 212 = 28 

A. 718. 

Dismissal of complaint without issue of pro* 
cess if amounts to— See MALICIOUS PROSE¬ 
CUTION, 15 C.VV.N, 917. 

When commences—Complaint made, but no 
process issued —Effect—See MALICIOUS PRO¬ 
SECUTION. 37 C. 358 = 6 Ind. Cas 877. 

Stifling of— Non-compoundable offence — 
Consideration for agreement—Void—See PUB¬ 
LIC POLICY, 6 N.L.R. 148. 

Prospectns. 

See Company — articles of associa¬ 
tion AND LIABILITY OP SHARE-HOLDERS, 
1 B. 320. 

Prostitate. 

(1) — Landlord and tenant — Lodgings let to a 
prostitute,—A landlord cannot recover the rent 
of lodging knowingly let to a prostitute who 
carries on her vocation there. GAURINATH 
MOOKERJEE V. MADHUMANI PESHAKAR, 9 

B. L.R. App. 37 = 18 W.R, 445. 

(2) — Succession — Prostitutes of Lahore — 
Muhammadan Law. —In matters of succession 
the parties are governed by Muhammadan 
Law. Mussammat Jiwan V. Mussammat 
Karem-un NISSA, 148 P.R. 1889. 

(3) — Prostitute — Succession to her property 
—Stridhan - Ouicaste. status of—Hindu pro- 
stitute, by what law governed.—The stridhan 
property of a Hindu woman who has adopted 
the life of a prostitute passes upon her death, 
in the absence of nearer heirs, to her brother’s 
son as an heir under the Bengal School of 
Hindu Law. The term stridhati under the 
Bengal School of Hindu Law, has no technical 
meaning; ‘*ihat alone is stridhan which a 
woman has power to give.soil or use iudopondont- 
ly of her husband’s control.” (5 I. A. 1, 1 C. 
L.R, 318. R.) When a person becomes an 
outcasts, bo is not, in the contemplation of 
Hindu law, civilly dead for all purposes, and 
the tie of relationship which conueoied him 
with his kindred by blood is not completely 
severed. The rites which are directed to bo 
performed by his kindred when ho becomes 
an outoasto, are intended to emphasise the com¬ 
plete exclusion of the outcasto from all social 
and religious performances. A woman, by 
the mure fact of lapse into prostitutiou, does 
not cease to be a Hindu or to bo subject to 
the rule of Hindu Law. Hari Lal SINGH v. 
Tripura Charan Ray, 17 C.L.J. 438. F.B. 
= 17 C.W.N. 679 = 19 Ind. Cas. 129 = 40 0.630. 

Application by mother of illegitimate child 
to have the child removed from the custody of 
the father and placed under her custody — 
Mother being a—'See ACT IX OF 1861, A.W.N. 
1887. 239. 

See ACT IV OP 1869, s. 11, 3 B.L.R. App. 9. 


Prostitate—concluded. 

Public policy—Landlord and tenant-House 
let to—Rent, suit for— See CONTRACT—ILLE¬ 
GAL CONTRACTS, 102 P.L.R. 1904. 

Lease of house to prostitute—Public policy 
contravened — Agreement immoral— See CON¬ 
TRACT ACT, 1872, 8. 23, A.W.N. 1908. 285 = 
6A,L.J. 7 = 5 M L.T. 55 = 31 A. 58 = 1 Ind. 
Gas. 52. 

Letting bouse for — Suit for rent—When 
recoverable— See CONTRACT ACT, 1872, s. 23, 
2 P.R. 1898. 

Of Lahore—Succession—No special custom 

‘—See Customs — Punjab—inheritance, 
22 P.R. 1891. 

See Customs — Punjab—INHERITANCE, 
52 P.R. 1893. 

Adoption by—HINDU LAW—ADOPTION, 
36 C. 824 = 3 Ind. Cas. 996. 

Prostitute, adoption by,of a girl— See HINDU 
LAW— ADOPTION, 4 Bom. L.R. 116 = 26 B. 
491. 

Property of — Stridhan—Succession—Sons, 
chaste and unchaste daughters—See HINDU 
Law—INHERITANCE, 9 Ind. Cas. 657. 

Hindu Law — Succession to property of a 
prostitute-Her prostitute sister, preferential 
heir—See HINDU LAW — INHERITANCE, 12 
M. 277, 

SuccPseioD to properties of — See HiNDy 
Law— INHERITANCE, 3 Ind. Cas. 374 = 11 C. 
LJ. 124. 

Succession to the estate of a Hindu—See 

Hindu Law— inheritance. lO C.W.N. 1035. 

Ramjini prostitutes—Adoption of dancing 
girl—Custom—Training up a girl as a—Mean¬ 
ing of “Nochi.”—See HINDU LAW— INHERIT¬ 
ANCE, 6 Ind. Cas. 210. 

Rent—Suit for rent of houses lot to prosti¬ 
tute—Immoral contract—Contract Act, 1872, 
6. 23—See RENT, SUIT FOR, 65 P.R, 1904. 

Prostitution. 

(1) —Hindws— Practices of prostitution. —In 
the case of Hindus, there are strong grounds 
for maintaining that practices of prostitution 
are related to worship in the temples, and 
meet with countonaoco from the law. But 
oven in the case of Hindus groat diihoulties 
have been felt by Courts of Justice iu admit¬ 
ting the validityof transactions for furtherance 
of prostitution. GHASITI v. UMRAO JAN, 21 
G. 149, P. C. = 20 I. A. 193 = 6 Sar. 370. (4 B. 
545, R.) [R.. 26 M. 176 = 12 M.L.J. 264.] 

Guardianship of minor—Prostitution a dis¬ 
qualification to custody- See Mahomedan 
Law—Guardianship, i a. 698, 

Protection of Judicial Offfcer’B Act. 

See Act XVIII OP 1850, 
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Pfoteotion Order. 

(|) Insolvency—Protection order—Receipt of 
dividends — Cdncelldtion of protection order by 
Bankruptcy Court-Suit by creditor for balance 
of debt—Limitation. ~-~ln November 1864, S. 
filed a petition in the Bankruptcy Court of 
Ludianah praying that a composition might be 
efieoted with his creditors on his making over 
half the amount of his pension of Rs. 600 per 
mensem for the liquidation of his debts. His 
property was accordingly attached and prior to 
its sale, all the creditors with the exception of 
three, whose claims, in the aggregate, amount¬ 
ed only to a small sum, had agreed to allow S. 
to retain the possession and the use of his pro¬ 
perty and were willing to accept whatever sum 
was fixed upon by Court for the liouidation of 
their claims. Treating the application as one 
under s. 36 of the Bankruptcy rules, the Court 
passed a decree fixing the monthly instalments 
payable by the bankrupt in order to give efiect 
to the arrangement come to between him and 
liis creditors, and directing that Rs. 360 per 
mensem out of the petitioner’s pension be vest¬ 
ed in the hands of the Official Assignee to be 
ratoably distributed among his creditors accord¬ 
ing to the schedule of debts filed with the case. 
The bankrupt having executed an agreement 
not to alienate his property, the Court gave 
“*™^otderof protection stating the conditions 
of his discharge to be that he should not 
alienate property hypothecated to the Court. 
The agreement and protection order were both 
Bilent as to the pension. The bankrupt’s 
property was then sold and dividends paid 
^teably to the creditors, including the plaintiff. 
On the Pensions Act coming into force, the 
Judge, of his own motion, raised the question 
as to the validity of the attachment of the 
bankrupt’s pension. On the Judge summoning 
and examining the bankrupt, he stated that he 
was desirous of availing himself of the provisions 
s ly, Act XXIII of 1871, and said that he 
would pay his creditors the amount he had 
heretofore allowed them through the Court and 
refused to pay into Court regularly a fixed 
portion of his pension. The Judge of the 
Ludianah Court on 7r,h August 1872 passed an 
order said to amount to one revoking the dis¬ 
charge. In 1873, one of the creditors, the 
ptesjDt plaintiff petitioned the Bankruptcy 
Court to cancel the protection order. The 
Judge considered his order of 1872 sufficiently 
ludicabive of his intent that the bankrupt’s 
oortificale and protection order should be there¬ 
by cancelled, but, being of opinion that he bad 
omitted to distinctly specify such cancellation 
in the order, summoned the bankrupt to 
appear, and, overthrowing his objections, he 
recorded an order expressly to the effect that 
the bankrupt was no longer under the protec¬ 
tion of the Court and that the certificate of 
^mtection should be considered as cancelled. 
The present suit brought by the above creditor 
for the balance due on bis bond of 1862 was 
opposed as barred by the fact that the defendant 
was adjudicated insolvent in 1869, the debt 
uaving been inserted in the schedule, but it 
was held that the defendant’s adjudication as 


Protection Order — concluded, 

an insolvent and the acceptance by the plaintiff 
of his dividend would not preclude him fr'^m 
suing for the balance of the debt, and his suit 
would therefore be maintainable in the Civil 
Court. Held also that the period during which 
the claim was under the consideration oi the 
Insolvent Estates Court did not run against the 
plaintiff. LALU llAh v. SULTAN SiKANDEtc 
36 P.R. 1875. F.B. 

Protection. Private Fisheries. 

See Ben. ACT II OF 1889. 

Provident Fund. 

See ATTACHMENT—Subjects of attach¬ 
ment, A.W.N. 1897, 88. 

Deduction from pay for Provident Fund and 
Mutual Assurance Fund—Personal estate — 
Right of Official Assignee— See INSOLVENCY 

—Miscellaneous, lo B. 313. 

Provident Funds Act. 

See ACT IX OP 1897. 

Provincial Insolvency Act (III of 1907). 

See Civ. Pro, Code, 18S2. ss. 336 to 359. 

{!)—Order appointing a receiver—Obstr^lct~ 
ing a Receiver—Contempt—Remedy of person 
claiming property as his Obstructing a 

Receiver in taking possession of the property 
of a person, against whom insolvency proceed¬ 
ings are pending, under the orders of the 
Court, is a contempt of the Court. The Recei¬ 
ver should not bo Ksisted, and the person 
claiming the property as bis by purchase may 
move the Court against the action of the 
Receiver. B. D. SASSON AND Co. v. MOOSAJI 
Esmailji Lotia, 9 Ind. Caa. 483. 

{l-a)~~Right oj Receiver to apply to Court for 
instructions for his guidance. —A receiver ap¬ 
pointed under Act III of 1907 is entitled to 
apply for and obtain directions from the Court 
whenever necessary. Re TirathDas Nathu- 

MAL, 6 8.L R. 286 = 19 Ind. Caa. 920. (19 B 

660, H.) ^ 

(21—Ss. 2 (e). 13 (21, 16 (3)—Goods in pos¬ 
session of insolvent as commission agent —Re¬ 
ceiver-Reputed ownership — Bestoration of 
goods to true owner. —As a commission agent 
has a disposing power, which he may exercise 
for his own benefit, over goods entrusted to 
him for sale, such goods are his property for the 
purposes of the Insolvency Act, and an interim 
receiver can take possession of them as his 
propertv in insolvency proceedings against him. 

(35 W.R- 2, Rel. upon.) But where the cir¬ 
cumstances clearly indicate that the commis¬ 
sion agent is not the “reputed owner ” of the 
goods, bis principal is entitled to a restoration 
of the goods. (27 W.R. 385, R.) The doctrine 
of reputed ownership implies that the owner 
has unconsciously allowed goods to remain in 
po.^session of the insolvent and so enabled him 
to get more credit in his business than he is 
entitled to. But where this is not the case 
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^continued. 

thf- will be restored to owner. In re 

MESSRS. KADIIJHOY ISMAir^JI LOTIA, 11 

Ind. Gas. 14. 

i 5)— Ss. 2. sub-s. 1. c/ fg), 47, 46. 16 (G), 13, 

High Court if may grant interim ^jro/rc* 
non and appoint receiver pending appeal —in- 
herent jurisdiction — Civ. Pro. Code [Act \ of 
190S), s. 151.—Where an appeal baa been pre¬ 
ferred against an order refusing the appellant’s 
application to be declared an Insolvent, the 
Hjgu Court has power, in the exercise of its 
iiiheicnt jurisdiction as a Court of appeal, to 
make an ad interim order for protection of the 
appellant, and for the appointment of a recei¬ 
ver of bis assets during the pendency of the 
appeal (3 A.L, J. 29,3 C.L.J. 67, i^.) As there 
appeared to be substantial points in contro¬ 
versy in the case, which required consideration, 
the High Court granted ad interim protection 
pending appeal to the appellant, and also ap¬ 
pointed a receiver of his assets. ABDUL RA- 
ZAH V. BASIRUDDIN AHMED, I4 C.W.N 586 
= 11 C.L.J. 435 = 6 Ind. Gas. 95. 

(41 —S. 3, cZ. {\)-^Jurisdtction conferred on 
Small Cause Court after notice iasued to o6;ec- 
tors —Civil Procedure Code {Act XIV of 18821, 
5 . 360— Notification conferring jurisdicti07i after 
repealing the section--Effect of. —A petition in 
insolvency, addressed to a District Judge, was 
presented to a Judge of the Court of Small 
Causes, who ordered notices to be issued, and 
Subsequently adjudicated the petitioner to bo 
insolvent. The District Judge ou appeal aftirm- 
ed the orderof the Judge of Small Cause Court. 
In neither Court was any plea as to jurisdic¬ 
tion taken. It was objected, before tho High 
Court in revision, against the order adjudicat¬ 
ing the petitioner iusolvent, ihit, on tho date 
on which the petition was presented to tho 
Judge of Small Causes, no jurisdiction under 
8. 3, cl. (1) of the Insolvency Act III of 1907, 
had been conferred on him. Such jurisdiction 
was, however, conferred upon him a few days 
after the presentation of the petition, so that 
he possessed it on the date on which he direct¬ 
ed notices to be issued and gave his final deci¬ 
sion. Having regard to the very late stage of 
the case at which the objection was raised, and 
also to the fact that the petition was addressed 
to the District Judge who had jurisdiction, 
and that, at any moment after the jurisdiction 
had been conferred upon tho Judge of Small 
Causes, the case could have been transferred 
to his Court, held, that tho case had been pro¬ 
perly entertained and decided by the Judge of 
Small Causes. Dkbi Puasad v. STANLEY 
Ray. 6 A.L J. 483 = 2 Ind. Gas. 223. 

(5)—5s. 3, 43. iG-Benqal, N. W. P. and 
.dssaiJi Cirt/ Courts Act (XII of 1887i, ss. 8, 
20—Additional District Judge, Jurisdiction of — 
Insolvency Where an addi¬ 

tional Judge had, under s. 43 of the Provincial 
Insolvency Act, sentenced an applicant for in- 
fiolvency to one month’s simple imprisonment, 


Provincial Insolvency Act (III of 1907/ 
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the said officer having exercised the powers of & 
District Judge by virtue of an assignment of 
one of his functions by the Utter officer under 
8. 8 of the Bengal N.W.P. and Assam Civil 
Courts Act, held that an appeal lay to the High 
Court, the Additional Judge not bciog, in this 
matter, subordinate to the District Court aa 
contemplated in ss. 3 and 4G of the Jnsolvenoy 
Act. Makhan Lal V. Sri Lal, 9 A.L.J, 
371 = 14 Ind. Gae. 162 = 34 A. 382. 

(5-a)— S. 4 (c) — Fraudulent preference— 
Freedom of choice and free will — On an applica¬ 
tion made by G, he was declared an insolvent. 
One of tbo creditors, T st-nod that another 
creditor M, had been given perferenco fraudu¬ 
lently and tho lower Court ordered the amount 
paid to M to be made over to tho receiver. It 
appeared that G used to supply certain provi¬ 
sions to a certain moss and was paid for them. 
On the complaint of certain creditors of bis, 
especially M, it was arranged that the mess 
president should make payments directly to M 
out of the money due to G. Certain payments 
were thus mado by the mess president to M 
about a month prior to the proceedings, and it 
was contended that it amounted to a fraudulent 
preference. Held, that the word ‘ preference' 
implied freedom of choice and a free will, and, 
in tho present case, tho power of payment bad 
been taken out of the bands of the debtor and 
be had no choice in the matter, and there was 
no fraudulent preference within the meaning of 
s. 4 (c) of tho Act. MAULA BAKHSH v. TEJA 

MaL, 11 A.L.J. 645. 

(G)— Ss. 4, 5, G—Matters to be decided by 
Court before order of adjudication —Ss. 12, 14 
to 16— Procedure thereon—S. li—Object is to 
obtain early infortnation about the property and 
conduct of pay ties—The policy of the Act — 
Eyyquiry into the judgmcyit-debtor's conduct nntt 
indebtedness yiot to be coyxductcd at one end 
the same iwie. —Where a petition is presented 
either by tbo debtor or a creditor, tho Court has, 
under s. 15 of tho Provincial Insolvency Act, 
to bo satisfied with petitioner’s right to present 
tho petition. Ss. 4, 5, 6, lay down tho matters 
to bo decided by a Court before an order of 
adjudication is passed, and the further proce¬ 
dure is laid down in ss. 12 and 14 to 16 Mat¬ 
ters of which strict proof is explicitly required 
by tho Aot are only those sot out in s. 4 (1). 
Tho object of tho provision is to obtain informa¬ 
tion, at as early a stage as possible, of the 
property and tho whole conduct of tho debtor 
in their relations to the insolvency proceedings. 
Tho policy of tho Provincial Insolvency Act is 
not to enquire into tbo whole conduct of the 
judgment-debtor and the questions relating to 
his indobteduGss at one and the same time. Tho 
matters to bo decided at the time of adjudica¬ 
tion are staled in the above sections, but besides 
those tho Court can refuse to pass an order of 
adjudication on other grounds. Whether all 
tbo debts are real or not and \Yhethor property 
has been concealed or not are not questions that 
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need be inquired into at the time of adjudica¬ 
tion. Bava Jeer Chetty v. Bava Ranga- 
SAMI CHETTY, 2 M.W.N. 1911.480 = 10 M.L.T. 
433 = 22 M.L.J. S2 = 12 Ind. Cas. 618. (15?C. 

W.N. 313, 32 A. 645. R.) 

(7) “Ss. 4,15— Debtor's application for adjudi¬ 
cation—Inability to pay debts, if must beproi'ed. 
—A debtor’s application to be adjudicated an 
insolvent cannot t?e dismissed on the ground 
that he could not satisfy the Judge that be 
was unable to pay his debts. KALI Kumar 
Das V, Gopi Krishna Ray, 15 C.W.N. 990 = 
12 Ind. Gas. 48. 

(7-a)—S. 5— See No. 6, supra. 

_ (8)—Ss. 5, 6, 13, 14, 15. 43. U—Petition in 
insolvency'—Act of bad faith by petitioner—No 
ground for dismissing petition at preliminary 
stage—Distinction between Civ. Pro. Code, 188*2 
0>nd ProviY,cial Insolvency Act, pointed out .— 
The question whether a petitioner in insolvency 
has or has not committed acts of bad faith is to 
be determined by the Court, not at the prelimi¬ 
nary stage when the order of adjudication has 
to be made under ss. 15 and 16 of the Provin¬ 
cial Insolvency Act, but at the final stage when 
application is made for an order of discharge 
under s. 44. Therefore, a petition in insolvency 
cannot be dismissed under s. 15 of the Act on 
the ground that the conduct of the petiiioner 
has not been satisfactory and that he has made 
a fake statement in his petition, inasmuch as 
be has mentioned the name of a certain person 
as creditor in whose favour ho had created a 
fictitious debt. The fundamental distinction 
between the provisions of the Civ. Pro. Code, 
1882, and the Insolvency Act of 1907 is this : 
whereas, under the former law, before the 
petitioner could be adjudged an insolvent, his 
,. in respect of his creditors and in rela¬ 
tion to the disposal of his own properties had to 
be taken into account, under the latter Act, the 
order of adjudication follows almost as a matter 
of course upon the presentation of the insol¬ 
vency application, and the question of tbe con¬ 
duct of the petitioner becomes material only 
when he asks for an order of discharge, UDAI 

Chand Maity V. Ram K umar Khara, 7 Ind. 
Cas. 394 = 12 C.L.a. 400, 

^ (9)—S. 6— See NOS. 6, 8, supra, and NO. 28, 
infra. 

(9-a)—5. 6—‘ Or ’— Meaning — Judgment- 
debtor arrested or imprisoned—Application for 
insolvency—Place of arrest—Piesentation not 
^sfncfcd to Court having jurisdiction over .— 
Where a debtor has been arrested or imprisoned, 
be is not limited in the presentation of his 
msolyency petition to a Court having jurisdic- 
«on in the local area where he is in custody. 
The word ‘or’ in s. 6 of the Provincial Insol¬ 
vency Act is used in the sense of giving an 
alternative choice. Chanshamdas NEBHAN- 
das V. Mussammat VISHINDEVI, 5 S.L R. 

239 = 15 Ind. CaB.830. 

0. VIII—22 


Provincial Insolvency Act {III of 1907/ 
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110)— Ss. 6, 15— Arrest in execution — Right 
iopresent application—Accounts not kept regular- 
ly~~Rel€vancy of accounts to the order of adjudi- 
cation—Right to be adjudged insolvent.—The 
right of a debtor, who has been arrested iu 
execution of decrees, to present a petition for in¬ 
solvency, arises not under s. 6 (3) (a; but under 
s 6 (31 (6) by reason of his arrest in execu¬ 
tion. The fact that an applicant asking to be 
adjudged an insolvent has not kept his accounts 
regularly is a matter which may be considered 
when he applies for his discharge. It is not 
relevant to the order of his adjudication. The 
words " for any other sufficient reason” in 
s. 15 (1) of the Provincial Insolvency Act only 
apply to the case of an insolvency petition pre¬ 
sented by a creditor. (32 A. 645, 7 A.L.J, 835, 
7 Ind. Cas. 39, App. d- P.) V.’hen the Court 
finds that a person has aright lo present a 
petition under s. (6) (3) (bj, that he has com¬ 
mitted an act of insolvency under s. 4 (/) in 
presenting it, and that he is unable to pay his 
debts, an order of adjudication should be made. 
In the matter of VlTH ALDAS Kalidas, 9 Ind. 
Gas. 632. 

(11) 5s. 6, 15. 16, 44 — Petition of insol¬ 

vency-preliminary stage—Bad faith, act of— 
Dismissal of petition—Appeal—Party — Non¬ 
opposing creditor not to be made respondent— 
Right to apply in insolvency.—It is not neces¬ 
sary for an appellant, who was a petitioner in 
insolvency, to add, as a party respondent to 
his appeal, a creditor mentioned in his petition, 
who did not appear in the Court below to oppose 
the application. At the preliminary stage con¬ 
templated by s. 15 of the Provincial Insolvency 
Act, it is not open to the Court to dismiss the 
petition on the ground that the petitioner had 
improperly alienated a portion of bis property 
in lieu of dower. The question of bad faith or 
improper dealing with the property of an insol¬ 
vent arises for consideration at a much latter 
stage of the proceedings. If tbe debtor applies 
for an order of discharge, it becomes obligatory 
upon the Court under s. 44 of the Provincial 
Insolvency Act to investigate whether or not he 
has been guilty of acts of bad faith. The con¬ 
tingencies mentioned in sub-s (3) of s. 6 of 
the Act are to be taken in the alternative, and 
if any one of them happens, the debtor becomes 
entitled to present an insolvency petition. 
SHEIKH SAMIR-UD-DIN v. KADAR MOYEE 

Dassi, 7 Ind. Gas. 691 = 12 G.L.J. 445 (7 

Ind. Cas. 394, 7 Ind. Cas. 39, 7 A.L.J. 835 : 
F. 7 A.L.J. 602, 6 Ind. Cas. 870, Not F.) 

(12) Ss, 6 (1), 15, 16, 44, 45— Insolvency 
petition, presentation, and admission of—Order 
of adjudication—Order of discharge—Fraud or 
other acts of bad faith by debtor, consideration 
of. Held, that, where an insolvency petition 
has been put before a Court by a debtor under 
Act III of 1907, the Court is entitled to dismiss 
the application, only when it is satisfied ;that 
the debtor had no right to present the petition 
under s. 6 (3) of the Act. Held, further,ithat 
the provisions about proof of the service of 
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notice on the debtor, or of the alleged act of 
insolveocy, or of the debtor’s ability to pay bis 
debts or nf any other sufficient cause contain' 
ed in s- 16 (i) of Act III of 1907, refer to cases 
wljorc tlie insolvency petition is put in by the 
creditor. Held^ also that, where a debtor has 
a right fo present the petition, the Court is 
bound under s. 16 (1) to make an order of 
adjudicitioa. Questions relating to alleged 
bad faith or fraud, etc., on the part of the 
debtor arise for decision only when the debtor 
applies for an order of discharge. HAMID ALI 
V. M. IHTI.SHAAI ALI. 13 O C. 94 = 8 Ind. Gas. 
748. 

(13) — S, 6, sw6-s. (2)— Residence—Acts of bad 
faith. — Under s. 6, sub-s. (2) of the Act, 
it is not necessary for the petitioner to reside 
for a long time at a place within the jurisdic¬ 
tion of the Court. The procedure laid down 
in the Provincial Insolvency Act is materially 
different from that laid down in the Code of 
Civil Procedure of 1882. ABDUL RaZAK v. 
Basiruddin Ahmed, 15 C.L.J. 457 = 14 lod. 
Cas. 980 = 17 C.W.N. 405. 

(14) — 5. 6, sub Si 3 and s. 15 — D^.bior's 
petition—Grounds of refvsal—Right to present 
when exists .—The only ground recognised by 
s. 15, Provincial Insolvency Act, 1907. on 
which a debior's application can be refused, 
is that the Court is not satisfied with the proof 
of the right to present the petition ; and his 
right to present the petition depends on his 
being able to show the existence of one of the 
three alternative conditions prescribed by sub- 
8. 3 of s. 6 of the Act. DauLAT v. SAHEBLAL, 
6 N.L.R. 145. 

(15) — Ss. 6 (3), 15 (1)— Bad faith or mis¬ 
conduct on the petitioner's part—Prospects of 
paying the money borrowed. —Whore a large 
portion of the debts incurrcl by an insolvent 
was spent in litigation undertaken by his wife 
to recover a share of the estate left by her 
former husband, and where the creditors lent 
their money with their eyes open, expecting 
indemnification at tho end of the litigation : 
Held, under tho circumstances, that it could 
not be said tho petitioner bad no rcssooablo 
prospect of being able to re-pay tho loans. 
Queere : In opposing an insolvent’s petition 
for adjudication under s. 16, is it open to a 
creditor to show raoruly tbac tho debtor has 
not proved his right to petition under s. 6 
(3) or can ho allege and prove bad faith or 
misconduct to prevent tho Court from gr.anting 
such adjudication ? V. C, T- A. R. SUBBIAH 
PiLLAI V. ABDUL RASHID, 9 Ind. Cas. 462. 

(16) Ss, 10, 16 Dt^ath of the insolventt 
effect of—Order of adjudicatinn—Vesting of 
assets—Distribution of dividends —Tho death 
of an insolvent docs not exempt the assets in 
tho hands of a Receiver from distribution. 
By virtue of an order of adjudication, the whole 
property of the insolvent, viz , that which is in 
exiatonce at tho date of the order, and that 
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which might be acquired subsequeocly, vests in 
the Receiver, and this transfer of interest to 
the receiver is not affected by the death of the 
insolvent. The legal aspect of tho matter is 
that fbe natural existence of the insolvent is, 
for the purpose of dealing with and realizing 
his estate artificially continued in the Official 
Assignee, who can after such death deal with 
the estate as be could have dealt with, while 
the insolvent was alive. In re KHO.TA IBRAHIM 
LALJI, 9 Ind Cas. 633. (7 B. 438, F.) 

(17) —S. 13—7nso/uenc^— Execution of decree 
— Judgment-debtor in jail—Power of Insolvency 
Court to release him. —When a judgment-debtor 
is arrested in execution of a decree and confined 
in jail, the Insolvency Court has no jurisdiction 
under s. 13, Act HI of 1907, to order his release. 

E D. Sassoon & Co., Bombay v. kishen 
Chand, 30 P.L.R. 1910. (8 M. 503, R.) 

(18) —S. 13—See NOS, 2, 3, 8, supra. 

(19) — Ss. 13 and 16—Jppficafion for insol¬ 
vency presented from jail—Effect of—Release of 
prisoner before adjudication. —If a prisoner 
under arrest omits to expres.s his intention to 
apply to be declared an insolvent and is then 
committed to prison under s. 55 of the Code of 
Civil Procedure, ho cannot obtain his release 
from prison upon the mere admission of his 
subsequent petition of insolvoncy under s 13 
of the Provincial Insolvency Act but, only upon 
tho order or adjudication thereon under s. 16 
(2) (6) of tho Act. In re HAJI UMAR, 4 S.L.R. 
47 = 7 Ind. Cas. 606. 

(20) —$. 14—Examinaf ion of debtor necessary, 
even if witnesses are or are not present.— 
Wbotlicr tho witnesses are or aro not present, 
it is incumbent on tbo Court to examine a 
debtor, having regard to the provisions of s. lli 
cIs. (2) and (3i of tho Provincial Insolvency 
Act. After tho Court has examined the debtor 
in tho presence of tho creditor, then it is for the 
Court to consider whether suffioiout cause has 
been shown to grant timo to tho debtor to 
produce further ovidonoo. BANARSI DAS v. 

Banausi Das, 9 A.L.J. 233 = 14 Ind. Cas. 416. 

(‘ill—S. 1-1— See No. 8, supra. 

(22) —Ss. 14 (3), 15 (1)—Credi/or alleging sol- 
vency of petitioner—Inquiry by Court—Sufficient 
cause for dismissing petition. — If a creditor 
allogos that his debtor’s petition is a mere 
sham and that tho petitioner has ample means 
wherewith to pay his debts, tho Court should 
allow tho creditor to substantiate bis alle¬ 
gations, and if ho succeed in doing so, this 
would bo “ suffioiont oauso ” to justify 
dismissal of tho petition. What would bo 
“ sufficient cause ” must depend on tho oiroum- 
stances of each case, P.L.T.A.L. ARUNA- 
CHELAM CllETTY V. MAUNQ PO THIN, 9 
Ind. Cas. 461. 

(i3l— S, 15— Proof of arrest in #>xccufion of 
money-decree—Courts bound to order adjudi- 
cation—Acts of bad faith—When to be gone into* 
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Where a peceon states that he had beeo arrested 
in execution of a money-decree, the Judge is 
bound to make an order of adjudication and 
cannot go into questions concerning his bad 
faith, which could properly arise only when he 
applies for discharge. NGA Nain v. Ml Bu, 
U.B.R. 1911, l8t Quarter, 86 = 11 Ind Cas. 
745. (15C.W.N. 213, 12 C L.J. 456, 32 A. 
547, 645, E.) 

(24) — S. Ib^Order of adjudication—Whether 
bars consideration of the question of final dis¬ 
charge. —An order of adjudication under the 
Provincial Insolvency Act is no bar to a 
consideration of the question, whether the 
petitioner in insolvency should have his final 
discharge. Gopalakrjstna Chettiar v. 
Muthusami Chettiar. 12 Ind Cas. 403. 
(32 A. 646, 7 Ind. Cas. 39, 7 A.L.J. 835, 12 
C. 400. 7 Ind. Cas. 394, 12 C.LJ, 446, 7 Ind. 
•Gas, 691, ii.) 

(25) --S. 15 ^Mother of the applicant possessed 
of property to which applicant is sole heir — Whe¬ 
ther sufficient ground for dismissing the applica¬ 
tion.—^The fact that a person who applies to be 
adjudged an insolvent is the only son of bis 
mother, who is possessed of a large property, is 
not a sufficient reason to dismiss the applica¬ 
tion. Khadim Hussain v. Babu Bishen 
Singh, 9 ind. Cas. 633. 

(25-a)—S. 15— Power to dismiss-Judge's 
duty ^Adjudication, object of—Assets, distribu¬ 
tion of, —A Judge, before he dismisses an in¬ 
solvency petition under s. 15, should indicate 
one of the grounds there set forth as tbat on 
which be purports to act. An adjudication 
ensures the distribution of the assets, if there 
are any, according to the equitable arrange¬ 
ment for which provision is made in the Act. 
If there are considerable assets, it would be 
most disadvantageous to the general body of 
creditors that there should not be an adjudi¬ 
cation. Preonath Roy v. nibaran Chan¬ 
dra sarkar, 15C.L.J, 631 = 15 Ind. Cas, 870. 

(25-6)— S. 15— Debtor's application for insol- 
vency not made hoa&^de—Adjudication, if may 
6 e re/used. —Qwisrc;—Whether, if, upon the 
facts before tne Court, it is clear to the Judge 
that the debtor applying for insolvency is not 
an insolvent, he is bound to adjudicate him 
insolvent. SHEIKH GOLAM RAHMAN v. 

Shaikh Wahed ali, 16 C.W.N. 853 = 16 
Ind. Cas. 470. (82 A. 645, 15 C.W.N. 213. 15 

C.W.N. 244, 15 C.W.N. 990, R.) 

^ (26)—S. 15 (i)— Grounds for dismissing peti¬ 
tion—Acts of bad faith —Whether section ex¬ 
haustive—Any sufficient cause. —The last words 
of 8. 15, sub-s. (1), refer only to cases of in¬ 
solvency petition presented by a creditor. The 
words “ that for any sufficient cause ” are 
governed by the words “ satisfied by the debtor ” 
“•that is to say, the cause referred to is cause 
to be shown by the debtor. Under the Insol¬ 
vency Act of 1907, transfer of property by the 
'debtor with intent to defraud his creditors, or 
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reckless contracting of debts or giving unfair 
preferencs to any of his creditors or committing 
any other act of bad faith, are grounds for 
refusing an order of discharge, but not grounds 
for refusing to make an order of adjudication. 
Where, therefore, a petitioner for declaration of 
insolvency feigned ignorance about the existence 
of his account books and prevaricated about 
other matters, held that bis petition could not 
be dismissed on these grounds, the object of the 
Legislature, by enacting the Insolvency Act, 
being to make it easier to obtain an order of 
adjudication GIRWARDHARI v. Jai NARAIN, 
7 A L.J. 835 = 7 Ind. Cas. 39 = 32 A. 645. [F., 
7 Ind. Cas. 691 = 12 C.L.J. 445.] 

(27)—S. 15 (1)—“ Any other sufficient cause" 
—Applicant ''able to pay his debts"—Court's 
power to dismiss petition.—^. 15 of the Insol¬ 
vency Act confers very wide powers upon Court, 
and authorizes it for any sufficient cause ” to 
dismiss the petition for a declaration of insol¬ 
vency. The fact that the applicant is able to 
pay off his debts is a sufficient cause for the 
dismissal of his petition. RAM NIHORA MiSIR 

V. Ram RUP Misir, 4 Ind. Cas. 408, 

(27-a)—iS. 15 (1)— Grounds for dismissing 
petitions for insolvency. —A person, who peti¬ 
tions 10 be declared insolvent, not ucfrequent- 
ly at some stage or another of the proceedings, 
endeavours to keep back a portion of his proper¬ 
ty or pretends that property which belongs to 
him does not belong to him. Action of this 
kind on the part of a debtor or the suspicion or 
belief that such action is contemplated by a 
debtor is not a good ground for uitmissing a 
debtor’s petition in insolvency. Such cases are 
distinguished from the cases in which the peti¬ 
tions are dismissed as having been presented 
for inequitable or collateral purposes MUHAM¬ 
MAD Husain v. Ilahi Bakhsh, lo A.L.J, 
188 = 17 Ind. Cas. 92. (32 A. 045, 15 C.W.N. 
990, R.) 

(27-6)— S. 15 (1)— The words ‘ that for any 
sufficient cause' in sub-s. 1, whether governed 
by the words 'satisfied by ike debtor'—Abuse of 
process of Court—Power of Court to dismiss peti¬ 
tion on the ground of—What constitutes ' abuse 
of process of Court.'—Held, that the words 
‘ that for any sufficient cause ’ in sub-s. (1) of 
s. 15 of the Provincial Insolvency Act, are 
governed by the words * satisfied by the debtor ’ 
in the same sub-section. (32 A. 547, 4 Bur. L 
R. 17, Diss.\ 3'2 A. 645, 15 H.W.N. 212, R.) A 
Court exercising jurisdiction under the Provin¬ 
cial Insolvency Act has power to reject or dis¬ 
miss a petition by a debtor for his adjudication 
as an insolvent, if it considers that such peti¬ 
tion is an abuse of the process of the Court. 

It is impossible to lay down any rule or gene¬ 
ral statement as to what is an abuse of process 
of Court. Nothing short of obvious fraud on 
the part of a debtor would render him liable to 
have his petition dismissed or rejected on the 
ground of its being an abuse of the process of 
Court. Tin Va V. SUBYA PiLIiAY, 6 L B R 
146, F.B. = 18 Ind. Gas. 500. 
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(2t-c)-S. 15-See Nos. 7, 8, 10, 11. 12. 14. 
15, 22. supra. 

(■2S) — Ss. 15, G (3) (a) (6) (c)—“ For any other 
suincient reason" in s. 15— Creditor's petition 
—Acts of bad faith—When to be considered — 
C'.u) ts when bound to order adjudication, —The 
v,orJb, “f>'r any other sufficient reason” in 

i5. Act ni of 1907, have reference to petitions 
prescuied uy cceditors. The Court is bound to 
make an order of adjudication, if the applica* 
lion is presented by the debtor and the Court 
is batisfied that he is insolvent and of the 
matters referred to in s. 6 (3) (a) (6) and (c). 
(15 C.W.N. 213, Rel on.\ 32 A. 547, Not appi.', 
21 B. 297. R I The question whether a debtor 
has or has not committed acts of bad faith has 
to be determined by the Court, not at the pre¬ 
liminary stage when tbe order of adjudication 
has to be made, but at the final stage when, 
after the order of adjudication, an application 
is made for the order of discharge. Ml E'U v. 
Nga Po Saungh, U.B.R. 1911, l8t Quarter, 
84. 

(29)—6’s. 15, 16, cl. {2i, (6), 36— Adiudicating 
order—Opposition on the ground of fraudulent 
transfer—Grant of order—Remedies open to 
creditor. —Where, in an appeal against an 
adjudicating order, it was contended that tbe 
result of tbe order was to prevent appellants 
from realizing their debt out of certain immo¬ 
veable properties which, it was alleged, the 
insolvent fraudulently tnnsferred to a relation 
a few days alter his failure, and that the order 
should be set aside : Held, that the couten- 
tion could not prevail. There is nothing in 
s. 3C, Provincial Insolvency Act, which pre¬ 
vents an Official Keceiver from seeking to 
recover any immoveable property which there 

is reason to suppose has been collusivoly trans¬ 
ferred for the solo purpose of protecting it on 
behalf of the insolvent against his creditors. 
Under s. 16 (2) (6) of the Act, it is still open to 
the creditors to apply to the Court exorcising 
jurisdiction in the matter for leave to com¬ 
mence a suit agiinst the insolvent. ISMAIL.II 
MOOSA.II v. Manghanmal WATOOMAL 5 s 
L.R. 80 = 12 Ind. Caa. 622. 

(29-a) Ss 15, 46, i7—Privy Cou7icil, leave 
to appeal to^Letters Patent, s, 39—Cir. Pro. 
Code, 1908, s. 109-Order of District Judge 
reiusing to adjudicate debtor insolvent—Appeal 
to High Court, summary dismissal of, loithout 
considering evidence under 0. XLI. r. 11, Civ. 
Pro. Code—Application for leave to appeal to 
Privy Council—Substantial question of laxo ,— 
By the provisions of ss. 46 and 47 of the Pro¬ 
vincial Insolvency Act, it was not intended to 
interfere with any right of appeal to the Privy 
Council that might otherwise exist. Whore 
a District Judge rejected a debtor’s application 
for adjudicatiou as an insolvent on the ground 
that there was an abuse by him of the process 
of the Court, .and an appeal to the High Court 
was dismissed under 0. XLI, r. 11, by a Divi¬ 
sional Bench without considering the evidence 
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but upon a consideration of tbe judgment only 
of the District Judge. Held, that there was 
no concurrent finding of the Courts that there 
was an abuse of the process of the Court. 
That the question whether it was within tbe 
competence of the District Judge to dismiss 
the application on the ground stated, having 
regard to the provisions of s. 15 of the Insol¬ 
vency Act, was a substantial question of la\V, 
and the case was one whicli ought to be 
certified as a fit one for appeal to the Privy 
Council under a. i09 (c). Civ. Pro. Code. 

Chattraput duger v. kharaj Singh 
Luchmiram, 17 C W.N. 752 = 17 C.L.J. 547 
= 40 C. 685. 

(30) -5. 16 ’-Insolvency of defendant — Recei- 
ver a party — Procedu*e^Engltsh precedents 
xvhen to be referred to —When the solo defendant 
to a suit for the recovery of a debt is adjudi¬ 
cated an insolvent, the proper course is to stay 
the suit and leave the plaintifi to prove his 
debt iu the insolvency proceediugs. When 
there is an action against two defendants and 
one becomes a bankrupt, it being a claim 
against both, the one who does not become 
bankrupt cannot be made liable unless the 
action goes on and tbe trustee in bankruptcy 
may bo made a party. Judgment is not given 
against the trustee that be pay out of the 
estate, but judgment being against the other 
defendant, the plainlif! is at liberty to prove in 
the bankruptcy the amount of the claim estab¬ 
lished, and there the trustee is a party because 
it is necessary both as against the bankrupt’s 
estate and the other defendant that the action 
should go on. Many of the provisions of the 
Indian Insolvent Act including s. 16 are taken 
from the English Bankruptcy Aot, and whore 
the provisions c?rrespond, tbe decisions of tbe 
English Courts may properly be referred to as 
guides to the construction of the Indian Aot. 

A decree under 0. XXXIV, r. G, is plainly a 
remedy within the meaning oi s. 16 of the 
Indian Insolvoncv Act. MamRAJ v. BrIJ LAL, 

8 A.L.J. 1241 = 12 Ind. Cas. 687. 

(31) —S. IG—Secured creditor —Landlord— 
Suit for arrears of rent—Declaration ofinsolvency‘ 
in force at date of suit. —A suit for arrears of 
rent against a tenant dcclaroJ an insolvent and 
as against whom such doclara'ion was in full 
force and effect at the date of the suit is not 
mainiainablo. So far as an ordinary suit for 
rent is conoornod, a landlord is in oxaotty the 
same position as any other creditor, but he will 
have tho right to distrain, notwithstanding the 
declaration of insolvency. RAQHUBtR SINGH 
v. Ram Chandar. 8 A.L.J. 1287 = 12 Ind. Gas. 
927 = 34 A. 121. 

(31a)— S. 16—Concealnienf of property or the 
debtor-appliciint’s inability to satisfy the Court 
as regards inability to pay his debts—Not suffi- 
cient j 7 rounds for refusing adjudication*—'The 
facts that an applicant for insolvency has failed 
to satisfy the Judge that he is unable to pay 
his debts and that ho has ooncoaled some oi hia 
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properties are not sufficient for the rejection of 
his application. BlDHATA DiN v. JAGAN* 
NATH, 9 A.L.J. 699 = 14 Ind. Caa. 370, 

{3-21—5. 16 (2i— Creditor's right to sue the 
surety of his debtor~Rights of surety .—16 
(2) of the Act does not preclude a creditor 
from suing the surety of his debtor, even if the 
creditor deliberately refrained from proving his 
debt in the insolvency proceedings. Even the 
contingent liability of a surety who has not 
been called upon to pay, or has not in fact 
paid, forms a debt provable in the bankruptcy 
of the principal debtor. GOPAL v. GANPAT 
7 N.L.R. 122 = 11 Ind. Cas. 911. 

(33) 5. 16 {2)—Arrest — Judgment-debtor — 
Competency of executing Court to imprison a 
judgment-debtor after he has applied to be 
declared insolvents. 55 (3) and (4) of Act V 
of 1908.— Held, that, the pendency of insol- 
vency proceedings neither takes away from the 
executing Court the power of committing the 
judgment-debtor to civil jail. nor is he entitled 
^ get time to apply to be declared insolvent. 
The object of the provisions in cl. i3) of s. 55, 
Civ. Pk). Code, 1908. is to give the debtor 
titne^o apply, but if he has already done so 

^arrid proceedings are going on, there would be 
no sense in giving further time KiSHAN 

Chandv. B. D. Sassoon CO.. 83 P.W.R. 
1910 = 7 Ind, Ca8. 351 = 81 P.L.R. 1910, 

(34) —5. [2) — Release of judgment-debtor 

from prison — Whether can be ordered prior to 
^judication — Creditor's right. —Under s. 16, 
Provincial InsolvenG\ Act, 1907, the Insolvency 
Court has no jurisdicion to direct the release, 
prior to an order of adjudication, of a judgment 
debtor who has been imprisoned, rightly or 
wrongly, in execution of decree by an executing 
Court. Prior to adjudication, the creditor’s 
right against the person and property of the 
ludgment-debtor remains unaffected, KISHEN 
CHAND V. E. D. SASSON & CO , 95 P R. 1910 
= 133 P.W.R. 1910 = 8 Ind. Caa. 319 = 190 P. 

1910. (8 M. 503, R.) 

(35) 5. 16 (3)—‘ Goods ' — Heavy oil press — 
Whether covered by the term. —A heavy oil 
press, worked by a kerosine oil engine, whose 
shafts and pulleys are bolted on to the posts of 
the house, though capable of removal by 
Unscrewing the bolts, does not fall within the 
scope of the word ‘ goods’ in s, 16 (3) of the 
Act. On Pe v. Kun Ti. 6 L.B.R. 44 = 14 Ind. 
Caa. 447. (3 Bom. L. R. 426. F.) 

(35-a)—5. 16 (3) (5) — Doctrine of reputed 
^^‘^rship—ApplicabilUy—Future goods — Con- 

present goods and future goods in 

place of present goods after sale—Equitable 
’’^oj^tgage .—Under the Provincial Insolvency 
Act. a secured creditor cannot lose his security 
Under the doctrine of renuted ownership. {Vide 
s. 16, els. 3 and 5.) Where, according to the 
firms of a deed, there was an assignment of 
present goods as a security for Rs. 9,000 and 
hen a covenant to always keep in the shop 
took to the extent of Rs, 9,000 re-placing sold 
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goods by goods of equal value. Held (i)'*that 
the future goods were in substitution of the 
previously existing goods and that a covenant 
to assign them was clearly implied and (li) tbac 
the case fell within the rule of Jlolroyd v. 
Marshall (10 H.L.R. 191), and that the 
contract to assign having become a complete 
assignment, the transaction amounted to an 
equitable mortgage and not a mere license. 
Wyse V. CHOWKSEY. 6 S L.R, 97. (34 L.J 

Ex. 212. 20 Ch. D. 758, 13 A.C. 523, L.R 7 
Q-B. 527, R.) 

(36) —5. 16 Property—Whether includes 
personal earnings—Earnhigs after adjudication 
and before discharge^Court's power to make 
order.—The word‘property” ins. 16 (4), Act 
III of 1907, does not exclude personal earnings, 
over and above what is necessary for the 
debtor’s adequate support. (19 B. 232, R.) The 
Court has power to make an order as to earn¬ 
ings after adjudication but before discharge 
JAMNADAS V. VINAYAK, 7 N L.R. 19. 

(37) —S. 16-SeeNOS. 2, 3. 11, 12, 16.19, 29. 
supra. 

(37'a) Ss, 16, els. (2) & 34 ( 1 )— Execution 
of decree against the insolvent during pendency 
of insolvency proceedings — Exclusive right of 
the decree-holder to property attached and to 
money attached and sold before order of adjudica- 

tion^Right of the decree-holder S held a 
decree against M. Proceedings to have M 
declared insolvent were pending from February 
21st 1911, to February 1st, 1912 S had notice of 
these proceedings. While toe insolvency pro- 
ceedings were going on. S. executed the decree 
and attached H’s immoveable property which 
he put up to sale in January, 1912. He also 
attached in November, 1911, a sum of money 
which had been deposited in Court to the credit 
of M. The sale-proceeds were also deposited 
in Court. Held, (l) that S was entitled to get 
the sale-proceeds which were assets realised in 
the course of execution within the meaning of 
s. 34 of the Provincial Insolvency Act and were 
not the property of the judgment-debtor which 
could vest in the Receiver ; (2) that the monev 
attached m November 1911, remained the 
property of the insolvent, and S was not enti¬ 
tled to get it in preference to the Receiver 

Sri Grand v. Murari lal, 10 a L j 259 - 
34A 628 = 16 Ind. Caa. 183. ‘ 


(38)—5. 16, cl. 6 and ss. 36. 46 (2) and (3)— 
5. 36 governed by s. 16, cl. G^Two years cal- 
culatton from date of presentation of insolvency 
petition — Refusal to act under s. 36 — NU 
appealable under s. 46 {2)—Appealability under 
s. 46, cl. 3 — Transfer made less than two 
years before petition—Transferee not party to 
insolvency proceedings — Power of Court to 
interfere.—S. 16, cl. 6, Provincial Insolvency 
Act, 1907, is applicable to s. 36 of the said Act, 
and the two years mentioned in s. 36 mean the 
two years before the date of the presentation 
of the insolvency petition. It is doubtful 
whether a refueal to act under s. 36 can be 


347 


THE ALL INDIA DIGEST, 


346 


Provincial Insolvency Act (111 of 1907) 

— contiyiued. 

called an order under s. 36, within the mean¬ 
ing of 9. 46 (J). The order, therefore, is not 
appealable as a matter of right, but may be 
appealed against under s. 46. cl. 3. A transfer 
made less than two years before the insolvency 
petition, przj/ia/actc, cornea within the pur¬ 
view of s. 36, aud there is no warrant for the 
view that, because the transferee is not a party 
tn the lutolvency proceedings, the Court should 
not enquire whether the transfer is one which 
should be avoided or annulled or nob, or that 
the creditors should be referred to a suit for a 
declaration that the transfer is not binding 
upon them. BHAGWANT v. MUNIM KHAN, 
6 N.L.R. 146. 

(39)—S. 18— See No. 3, supra. 

(39-a)—Ss. 18. 19. 20. 22 and b'2—Offi,cial 
Receiver—Order di^rnissing insolvency petition 
—appeal against — Wkethtr lies to the High 
Court—District Court, proper appellate forum 
—High Court—'Power to treat appeal as revision 
—Refusal to exercise—Powers of Official Re- 
ceiver—Saineas those of District Court.—Held 
that an appeal does not lie against an order 
passed by the Ofheial Receiver appointed under 
the Provincial Insolvency Act, directly to the 
High Court. All appeal lies to the District 
Court under s. 22, Provincial Insolvency Act, 
against an order passed by the OtScial Receiver 
appomteu under that Act. The right of appeal 
under s, 22 is not conQued to orders com¬ 
prised in $s. 18, 19 and 20, but extends to all 
orders ot the OlHcial Receiver. Cl. (2) of s. 52 
also shows that the appellate power given to 
the Court extends to all orders of the Receiver. 
Held, also, that an appeal presented to the 
High Court directly cannot be treated as a 
petition for revision, because there was other 
adequate remedy open to the appellant. When 
empowered by the High Court under s. 52 of 
the Act, an Official Receiver hiis the same 
powers as the District Court, as regards the 
dismissal of petitions and adjudications of 
insolvency. Chidamharam Chetty v. 
Nagappa Chetty, 24 M L.J. 73 = 16 Ind. 
Cas. 820. 

(39-6)—3. 19— See No. 39-a, supra. 

(39-c)— S, 20— Receiver entering into arrange' 
'inent without leave of the Court —Sale by 
officers of Court—Contract Act not applicable. 
—The purchaser of property belonging to an 
insolvent cannot impugn the sale on the ground 
that the Receiver, who sold the property, enter¬ 
ed into an arrangement with the purchaser for 
deferred payment of the purchase money 
without the leave of the Court. The Contract 
Act has no application to sales bv officers of 
Court. Shvve VVa V. Sullivan, 13 Ind. 
Cas. 368. (5 L B.R 25, 6 A.L.J. 34 13 

C.VV.N. 219, 5 H.L.T. 126, 9 G.L J. 165, 
11 Bom. L.R. 227, 36 C. 323, 19 M.L.J. 115, 

1 Ind. Cas. 122, 36 I.A. 32, R.) 

(39-d)—S. 20— See NO. 39-a, supra- 
(39-e)—S, 22—See No. 39-a, supra. 
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(39-0— Ss. 22. 46 and 52 (2)— Limitation 
Act (1908), s. b—Appeal to Court against act of 
receiver—No extension of time alUnoed^Appeal 
and review of judgment — Application against an 
act of receiver. —S. 6 of the Limitation Act 
allows an extension of time only in oases of 
appeals, or applications for a review of judg¬ 
ment or for leave to appeal ot any other appli¬ 
cation to which that section might be made 
applicable by any enactment or rule for the 
time being in force, and the application men¬ 
tioned in s. 22 of the Provincial Insolvency Act 
is not such an application nor is it an appeal 
in the strict sense of the term- Time cannot, 
therefore, be extended for making an appli¬ 
cation to the Court against an act of the 
receiver, even when there is a sufficient cause 
for tbe delay. THAKUR PRASAD v. PUNNO 
Lal, 11 A.L J. 603. (34 A. 496, D ) 

(39-<7)—S. 24— See No. 45-a, infra. 

(40) —5s. 24, 25, 21—Application for approval 
of composition, beiore adjudication — Premature. 
— Where, after the filing of an insolvency peti¬ 
tion and before the order of adjudication, the 
debtors having arrived at a settlement with the 
creditors, a majority of the creditors signed a 
composition-deed vesting the whole of the 
estate of the debtors in trustees empowered to 
liquidate the debts and providing for the ad 
interim stay of the petition, and sought (or 
the approval of Court under s 27 of Act III of 
1907. Held, that the application was prema¬ 
ture, because the approval of Court is made de¬ 
pendent on the acceptance of the proposals by 
a majority in number and three-fourth in value 
of the creditors whoso debts are proved, wbioh 
can only mean proved after adjudication under 
ss. 2l and 25 Re application of ASSOMAL 

Versimal, 4S.L.R. 222. 

(41) —5s. 24 and 26— ApplKation by a creditor 
to have liis name enUrea in the schedule of ere- 
ditors—Right of the scheduled creditors to make 
objections —i?eyision.—Creditors, whose names 
arc already in the schedule, are entitled to be 
heard, before the debt of a oroditor, who comes 
in at the last minute under s. 21 (3) of the Act, 
is entered in the schedule. THE ALLAHABAD 

Bank, limited, Cawnpore v. Murli Dhar 
andotheus, 9A.L.J. 577=^34 A. 442 = 14Ind. 
Cas. 589. 

(41-0)—5s. 24. 33 to 39, 44 (2) (c) and 46 (2) 
—insolvent — Creditor holding two claims— 
Proof of one claim—Intcniioyi to deprive insol' 
vent of benefits of the Act—Power of Court to 
refuse rateable disfribnfion—.Ibsence of such 
power. —Whore a creditor, holding two claims 
against an insolvent, proves only one of them 
and reserves the other for settlement after the 
discharge of tho insolvent, with the result that 
the insolvent is deprived of the benefits intend¬ 
ed to bo given to him by the Aot. and th« 
lower Court excluded tho creditor so far as con- 
corned his dooroo for tho proved item from the 
benefits of the oonditions imposed ou tho dis¬ 
charge of tho insolvent under s. 44 (2) (c) : 
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Provincial Insolvency Act {III of 1907) 
— continued. 

Held that it was not open to the Court so to 
penalise the creditor in view of the provisions 
for equal division of assets contained in ss. 33 
to 39 of the Act. DESHMANAY v. TAYLOR, 
6S.L.R. 163. 

(41-6)— Ss. 24, Dower-debt — Transfer by 

a Mahomedan insolvent to his wife in lieu of 
dower debt—Proceeding to set it aside—The 
amount of dower^debt claimed, not proved — Ap- 
plicaiion by wife to be entered in the schedule of 
creditors—She can prove true amount of dower. 

Within 2 years of his application for insol¬ 
vency, the insolvent had made a transfer in 
favour of his wife ostensibly for Rs. 25,000, in 
lieu of her dower-debt. The receiver applied 
to have the transfer set aside, and in course of 
that proceeding it was held that the dower- 
debt of Rs. 25.000 was not proved. Tbe wife 
then applied to be entered in the schedule of 
creditors claiming Rs. 25,0C0 as her dower- 
debt. Beldy that it was not open to her to 
prove that her dower was Rs. 25,000, but it 
was open to her to prove the true amount due 
to her. UMRAO BeGAM v. AHMAD ALI KHAN, 

11 A.L.J. 614. 

(42) —S. 25— See NO. 40, supra* 

(43) —S. 26— See NO. 41, supra. 

(44) —S. 27— Hot applicable to the Punjab 
Laws Act, IV of 1872, s. 28— General Clauses 
^ct {Xof 1897),s, 6, els. (c), (d) and {e).~3eld 
that, as the provisions of s. 27 of the Punjab 
Laws Act, 1872, under which the Court was 
bound to give effect to a composition, is 
materially different from s. 28 of the Provincial 
Insolvency Act, 1907, under which the Court 
can impose conditions before accepting such 
a composition, and as the latter Act makes 
important alterations in the substantive rights 
of the parties; orders in connection with a 
composition deed, filed before Act III of 1907 
came into force, should be made under the old 
law. (See s. 6 of the General Clauses Act, 

1897.) Seth radha Kishen v. Binj Raj 
AND OTHERS, 12P.R. 1910 = 5 Ind. Cas. 806 = 
162 P.L.R. 1910. (11 P.R. 1910, F.) 

(45) —S. 27—See No. 40, supra, 

{45-tt)— Ss. 28 (2) 24 (1)— Forward contracts 

Claims under—Provable as contingent debts — 
Affidavits by several creditors—Duty of official 
receiver. —The claims of the firms who held 
forward contracts were demands in the nature 
of Unliquidated damages arising out of contract 
aud the Act admits such claims (s. 28 (2).) 
They are also provable as contingent debts 
subject only to the proviso to 8. 24 (1) (13 A.C. 
d58, R.) Where affidavits in proof of such 
debtsare filed by different creditors, tbe Official 
Receiver, instead of accepting the affidavits of 
the other creditors without question, should 
have applied his mind to the matter and on 
the basis of these affidavits should have 
determined a uniform rate for the purpose of 
leaking a fait estimate or valuation of the I 


Ppovincial Insolvency Act (III of 1907) 
— continued. 

contingent debts. In re MOSSAJI E. LOTIA, 

5 S.L.R. 249 = 15 Ind. Cas. 825. (25 Q.B.D. 

529, K.) 

(45-6)— S. 33— See No* 41-a, supra. 

(46)— S. 34— Execution of decree—Realization 
of assets by sale before adjudication of judgment- 
debtor as insolvent—Right of execution creditor 
to the money —Priorif^. —Where an execution 
has proceeded further than attachment and the 
judgment creditrr has realized assets by sale or 
otherwise, and the proceeds of tbe sale have 
been paid into Court before any adjudication 
order has been passed on the insolvency applica¬ 
tion of the judgment-debtor, tbe execution- 
creditor is entitled to the money in preference, 
to the interim receiver. BaSARMAL AUATMAL 

V Khemchand Daryanomal. 11 Ind. Cas. 
433. (29 B. 405, 7 Bom. ^L.R. 488. 17 Ch. D. 
653. 50 L.J. Ch. D. 691, 44 L T. 691, 29 W.R, 
576, Rel. on.) 

(46-0)— S. 34—‘ Realised^ meaning of, —In 
order that money, attached in execution of a 
decree may be * realized ’ under s. 34 of the Act, 
it must reach the Court which nassed the decree 
and not when the Treasury officer retained it 
for transmission to the Court. DEBI PRASAD 
V. O.M. Chiene, 9 A.L.J. 707 = 16 Ind.Cas. 84. 

(46-6)—S. 34—See Nos. 37-o, 41-a, 41-6, 
supra. 

(46-c)—S. 35— See No. 41-a, supra. 

(47) —3. 36— See NOS. 29, 38, 41-a, supra. 

(48) Ss. 36, 46, sm6-s. (2), 50—“ Aggrieved 
personTwho is—Appeal, right of—Transferee's 
right of appeal when transfer annulled—Juris¬ 
diction of Court under $. 36 in respect of pro¬ 
perty situate outside jurisdiction — Auxiliary 
Court. —An aggrieved person is a person who has 
suffered a legal grievance, a man against whom a 
decision has been pronounced which has wrong¬ 
fully deprived him of something or wrong¬ 
fully refused him something or wrongfully 
affected his title to something. Therefore, a 
person who claims to be tbe transferee of a 
property for valuable consideration and alleges 
that he has acquired title in good faith, is an 
aggrieved person within the meaning of sub-s. 2 
of s. 46 of the Provincial Insolvency Act, if 
the Court has annulled the transfer made in 
his favour under s. 36, and is entitled to appeal 
from the order; and in such appeal the Receiver 
of the insolvent property is a proper party. A 
proceeding under s. 36 is not in the nature of a 
suit, and a Court can deal with the question 
of the validity of the transfer in respect of pro¬ 
perty situated outside its jurisdiction. A Court 
which has no jurisdiction cannot act as auxili¬ 
ary to a Court which has jurisdiction. To make 
the provisions of s. 50 applicable, the Court in 
which the proceedings have been initiated as 
well as the Court which is invited to assist it, 
must both have jurisdiction in insolvency 
matters. Where a proceeding was instituted 
at Dacca under s. 36 in respect of property 
situated in Bhagalpore : held, that the Dacca 
Court should take action under s. 50 and; 
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Provincial Insolvency Act (III of 1907) 

— continued. 

tran«5iiiic the petition to the Court at Bhagal- 
poie CO take evidence and transmit its finding 
to Dacca Court which will deal with the 
proceeding. LALI.TI S-\HAY SINGH v. ABDUD 

GANi. 7 Ind, Gas. 763 = 12 C.L.J. 452. 

140)— S. 37— Transfer to give preference-- 
Mortgage in favour of a creditor discharging his 
debts—Debtor unable to pay his debts at the time 
—Annulment of transfer—Transfer of Properly 
Act (IV u/ 1832), s. 53.—A debtor, who was 
clearly unable to pay his debts, executed a 
mortgage of what appeared to bo his whole 
valuable assets in favour of some of bis creditors 
by which their own debts were discharged, some 
of these debts being on account of hundis which 
had not then become due. A portion of the 
mortgage-money was to be paid id cash to the 
debtor before the Sub-Registrar. Within three 
months from the date of the alienation, the 
other creditors applied thattbe debtor, be declar¬ 
ed an insolvent Eventually, the debtor was 
declared an insolvent on this application: Held 
that the transfer was made with a view to give 
preference to some creditors over the others 
and should bo annulled under s. 37 of the 
Insolvency Act. The terms of s. 53 of the 
Transfer of Property Act and the terms of s. 37 
of the Insolvency Act are not identical. There 
is this material difiorcnce, that, in the case of 
transfers to be set aside under the provisions of 
s. 63 of the Transfer of Property Act actual 
fraud must be proved; whereas, under s. 37 of 
Insolvency Act, it is only necessary to show that 
a transfer has been made with a view to show 
preference to one creditor, to whom a debt 
may be validly duo, over another creditor. 

Balmokandv. aya Singh, 18 P.W.R. 1912 
= 26 P.L.R. 1912 = 13 Ind. Cas. 68. 

(49-a)—S. 37— See No. dl-a, supra, 

(49-6)— S. 38— See NO 4l-a, supra. 

(49-c)—S. 39— See No. 4I a, supra. 

(50)— S. 43 net applicable to proceedings 
under s- 25, the Punjab Laws Act. IV of 1872 
— Alteration of law involving change in the 
nature of punishment—Acts of procedure — 
General Clauses Act. X of 1897. s. G, els (c), 
\d) and (e).—Where proceedings were begun 
against an insolvent under s. 2,5 of the Punjab 
Laws Act IV of 1872. under which certain acts 
of the insolvent rendered him liable to deten¬ 
tion in the civil prison, and where, pending 
proceedings, the Punjab Laws Act was repealed 
by the Provincial Insolvency Act, III of 1907, 
and 3. 25 of the former Act was substituted by 
p. 43 of the latter Act, under which the same 
acts of the insolvent rendered him liable to 
simple imprisonment in the criminal jail, held. 
that the proceedings should bo continued, and 
punishment should bo inflicted, if necessary, 
under the old Act, as if the new Ant had not 
been passed. Whatever view may bo taken of 
the general practice of the Courts to treat s. 6 
of the General Clauses Act as not applying to 
Acts of Prccedure, and whatever interpretation 
may bo put upon he word ' procedure,* it is 


ProTincial Inaolvency Act (III of 1907) 

— continued. 

not capable of serious argument that a repeal¬ 
ing Act. which substitutes imprisonment on 
the criminal side for the imprisonment on the 
civil side, is not calculated toafiect the punish¬ 
ment. GANPAT RAI and ANOTHER v. 

Malla Mal and another. 11 P.R. 1910= 
24 P.W.R. 1910 = 5 Ind. Cas. 804 = 163 P.L.R. 

1910. [F., 12 P.R. 1910.] 

(51) —5- 43 (ii)— Imprisonment of insolvent^ 
Offence committed on specific occasion — Evi¬ 
dence, nature of. —An insolvent cannot be con¬ 
victed for an offence under s. 43 of the Provin¬ 
cial Insolvency Act, unless he is shown by 
legal evidence to have committed an offence on 
some specific occasion. (17 G. 209, R.) An in¬ 
solvent cannot be punished on the evidence 
given on behalf of the creditors when they were 
opposing bis application for adjudication of 
insolvency, but that evidence ought to be 
recorded de novo after the charges are framed. 
NATHU MAL V. THE DISTRICT JUDGE OP 

Benares, 7 A.L.J. 732 = 6 Ind. Cas. 870 = 32 
A. 347. 

(52) —S. 43— NOS. 5, 8, supra, 

(53) —S. 44—See NOS. 8, 11, 12, 41-a, supra. 

(54) —S. 44 (3) —Points to be considered in 
granting discharge to insolvent—Reckless con¬ 
duct of borroioer — Effect, —S. 44, sub-s. 3, is 
imperative and obliges the Court to refuse to 
grant an absolute order of discharge on proof 
of certain facts. A discharge cannot bo granted, 
unless the insolvent satisfies the Court that the 
fact that the assets are not of a value equal to 
eight annas in the rupee on the amount of his 
unsecured liabilities has arisen from circum- 
stancci for which bo cannot justly be held res¬ 
ponsible. If a person enters into trade pos¬ 
sessing no property and relying entirely on 
making a profit in order to repay what he 
borrows for the trade and interest on that, as 
well ns to provide for himself and the family, 
it cannot be said thot ho is not justly respon¬ 
sible for his debts, if a loss instead of a profit 
is the romlt of the trading. If a man borrows 
money, ho is responsible for the payment of it, 
whether the man who lends him money is 
foolish or otherwise in lending it. No one is 
justified iu incurring debts when ho has no 
reasonable prospect of being able to discharge 
them. Under the Provincial Insolvency Act, 
the Court is enabled to confer on debtors the 
benefit of release from their debts, but this 
benefit was intended for the honest debtor, who 
by reason of misfortune is unable to pay his 
debts. It is not and oould not have been in¬ 
tended for the reckless and oareloss borrower 
or the dishonest trader. The conduct of the 
Roekor for the benefit of the Act, not the con¬ 
duct of tho orcclitorH. is what has to bo oonsi- 
dorod. R. M. P. KaELEAPPA OHKTTY v. 
Maung Kywe. 3 L.B.R. 189 = 8 Xnd. Cas. 950. 

(55) —S. ib—See Nos. 12, 41 a, supra. 

(5G) — S. 4G — Order made by District Courts 
Appeal —Dipisionai Court iu the Punjab dctfui" 
ed to be the District Court—Punjab Qovernvieni 
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Provincial Insolvency Act {III of 1907) 
— toniintied. 

^oiincation No. 889. dated 18th November, 
1908.-By vircue of the Punjab Government 
Notification No. 889, dated 18th November 
1908. for the purposes of s. 46 of the Provin¬ 
cial Insolvency Act, the Divisional Court in the 
Punjab is deemed to be the District Court. 
Iherefore, an order made in the exercise of in¬ 
solvency jurisdiction by an ordinary District 
Court 13 appealable to the Divisional Judge, 
ihe above notification miscakenly refers only 
to sub-s. (1) of s. 46, but it is intended to 
refer to and cover the whole section, Mansa 

V. Nathdmal. 8 Ind. Cas. 48S. 

(57)—S. 46— Right of appeal taken away — 
^mal allowed under s. Civ. Pro. Code, 
Proceedings started prior to 1 ^ 01 —Whe¬ 
ther right of appeal subsists—Remand order 
—sei aside by review — Binding nature .— 
Where certain insolvency proceedings com¬ 
menced before the passing of the Provincial 
nsolvency Act, 1907, at a time when a right of 

882, and where such right was taken away 
subsequently by s. 46 of the Provincial Insol¬ 
vency Act. 1907. Held, that, the right of 
appeal was not destroyed by the Provincial In¬ 
solvency Act, 1907. A right of appeal is not a 
mere matter of procedure and must be governed 
y 1^ in force at the time when the proceedings 
in the original Court commenced. An order 
of reinand, even though erroneous, continues 

^ force until it is set aside by review or 
otherwise. SaLIMMAMMA v. VaLLI HUS- 
SANabha Beari, 10 M.L T. 78. (M.W.N. 
19U. 143, 32 B. 337, F.) 

8 (58) S. 46 (4)— Appeal— Exclusion of time 

^ (IX of 1908), ss. 12, 

• The Provincial Insolvency Act was intend¬ 
ed to be and is, so far as matters governed by 
*^6 concerned, a complete Code in itself and 
etains its own limitation law. Held, that, in 
computing the period of ninety days prescribed 
or presenting an appeal to the High Court 
naer the said Act, the time requisite for ob- 

aining a copy of the order complained of 
anuoc be excluded, and therefore an appeal 
i 2 om an order passed on 13th August 1909, 
u presented on 1st December 1909, is barred 

y time. Jugal kishore v. Gur Narain, 

8 A.L.J. 833. 


Provincial Insolvency Act (III of 1907) 
— concluded, 

not to fche way in which that period is to be 
computed. The general provisions of the Limita¬ 
tion Act are founded mainly upon equitable 
considerations which apply as much to periods 
of limitation prescribed by special Acts as to 
periods of limitation prescribed by the Limita¬ 
tion Act itself. The Provincial Insolvency Act 
IS not a complete Code in itself. In order to 
ascertain the procedure to be followed in original 
appellate, or revisional proceedings, one has to 
refer to the Code of Civil Procedure. The 
object of s. 47 appears to be to attract the pro¬ 
visions of the Code of Civil Procedure. There 

example, the Succession 
Act, the Prohate and Administration Act and 
the Land Acquisition Act, which make the 
Code of Cwil Procedure applicable to proceediuKs 

^ ® appeal to 

the High Court, but do not prescribe any period 
of limitation for the appeal. It has always 
been assumed that such appeals are appeals 
under the Code of Civil Procedure, governed by 

uf’ Limitation Act, 1908. 

&. 4fa (4) of the Insolvency Act does not seem to 
have been required, but whether required or 
not, it does not render the general provisions of 
^6 Limitation Act inapplicable. Dropadi v 
H mA Lal, 10 A-L.J.3. F.B.==34 A. 496 = 16 
Ind Cas. 149. 

(61) —S. 47—Nos. 3, 29-a, 60, supra. 

(62) S. 50 See No. 48, supra. 

(63) -S. 52—See Nos. 39-a, 39-/, supra. 

Provincial Public Works Act. 

See Ben. Act II of 1877. 

Provincial Small Cause Courts Acts. 

Cases ~ Small Cause Court 

See Small Cause Court—Mofussil 
Jurisdiction op. 

See Special or Second appeal—small 

CAUSE Court Cases. oinauu 

Small Cause Courts Act (XLII of 

looOy# 

[Rep., act XI of 1865.] 

T^ amount not exceeding Rs. 50_ 

Defendant not raiding within Court’s jurisdic- 
tion-Power of District Munsif to take cogniz- 
ance of smt-See JURISDICTION OP MuN- 
SIF’S COURT, 2 M.H.G. 82. ™ 


(59) 8, 45 _ggg Nos. 29-a, 39-/, supra 

(60) 8 s. 46 (4), 47 — Appeal—Extension of 

<^opy—Limitation Act (IX of 1908), 

crai Special law .—The Provincial In- /ot o o m 

^ncy Act, though it applies to a large part applied to suit before 

of British India, is a special law within the Proviso of 

suite before a Collector under Act X of 1859 
and not to sumtaary proceedings under Eegu- 

^ Regulation 
V of 1822. ADIMULAM PiLLAI v. KOVID 
CHINNA PlLLAI, 2 M.H.C. 22, 


eaning of s. 29 of the Limitation Act, as it 
a es a special jurisdiction and deals with a 
y.®P0cjal branch of the law. The general 
to 0^ Limitation Act are applicable 

other proceedings under other Acts 
, prescribe special periods of limitation, 
CnA . ^*^® °ot intended to be complete 

f*^® words “affect or 
^ relate only to the period prescribed and 

C. VIII—23 


(3) S. 6—Effect on jurisdiction of Militarv 

Courts of nequesis,^B. 6 of Act XLII of iSfiC 
had not the effect of altering or interfering 
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Provincial Small Cause Courts Act (XLII of 
1860)— concluded, 

with the jurisdiction of the Military Courts of 
Rpquests constituted by the Statute 20 and 21 
Vic.. Chap. 66, s. 67. The Military Courts had 
concurront jurisdiction in such matters. 
SHANMUGA V. MEDDLETON, 1 M.H.C. 443. 

(4) —S. 11— Execution against per$07i of 
debtor not necessary preliminary to proceeding 
igninst immoveable property. — Execution 
against the person of a judgment-debtor is not 
a preliminary step necessary to entitle the 
judgment-creditor to proceed against the 
debtor's immoveable property under s. 11, Act 
XLII of 1960. The party obtaining the decree 
could have execution in the first instance either 
against the person or against the personal pro¬ 
perty of the judgment-debtor, but the proceed¬ 
ing under s. 11 was made conditional only 
upon the debtor’s moveable property having 
been realized by a sale in execution. Venka- 
TASAMY NAIK v, VATTAMALAY GOUNDAN, 2 
M.H C.339 

Provincial Smalt Cause Courts Act iXI of 
1863). 

[REP., IX OF 1887.] 

{\)—District Munsif, Small Cause Court 
Judge — Madras Act IV of 1863 —Act XI of 
1865.—A District Munsif is a Small Cause 
Court Judge under Madras Act IV of 1863 
within Act XI of 1865. WUMADAI Ra.TAH 
Hara.tai Kumara Venkata Perumalraj 
Bahadur. Zemindar of Karvatinuggar 
V. Kanniapi’AH, 4 M.H.C, 149. 

(2)—Sec Execution of Decree—Trans¬ 
fer OF Decree for Execution—exe 
cuTioN out of Court’s jurisdiction. 8 
B. 230. 4 M.H.C. 331. 

^3)—See Hindu Law-Maintenance, 2 

B. 624, 2 B. 632. F.B. 

HI—See Superintendence of High 
Court, i9 W.R. 306. 

(5) —S. 3—See RANGOON SMALL CAUSE 
COURT, 6 B.L.R. 190=14 W.R. 331, 

(6) -S3. 5, 21—See APPEAL—Orders. lO 
B.370. 

(7) —S. G— Suit for road and public works 
cess, nature of —Res judicata.—A suit to recover 
road cess and public work cess, not being a 
claim for money on bond or other contract, but 
being one recoverable under a special enact¬ 
ment, doc< not fall under s. G of the Mofuesil 
Small Cause Courts Act. The decision of a Di— 
trict Judge, in a suit for road cess, which was 
final OQ account of there having lain no second 
appeal to the High Court, inasmuch as the 
amount claimed was less than Rs. 100. would 
bar a second suit in which the amount claimed 
is more than Rs. 100. DaVID v. Grish Chun- 
DER GUHA, 9 C. ISS^ll C.L.R. 303. [R., 
25 C. 671.] 

(8) —S. 6 —Suit to refund money realised iu 
xecutionof decree—Jurisdiction of Small Cause 


Provincial Small Caase Coorts Act (XI of 

1863)—continued. 

Court—Civ, Pro, Code, 1882, s, 295 ( = s. 73, 
Civ. Pro. Code, 1908)— Civ. Pro. Code, 1882, 
ss. 13, 43 ( = s. 11, 0. II, r. 2, Ctv. Pro. Code, 
1908)—Res judicata— Splitting claims — Catises 
of action. —A suit under s, 295 of the Civ. Pro, 
Code. 1882, to compel the defendant to refund 
monies received by him which should have been 
paid by the plaintiff, was not cognizable by a 
Court of Small Causes under Act XI of 1865. 

(9 M. 250, 7 A. 896, 7 A. 378, R.) Where the 
plaintiff in the above suit bad previously 
brought a suit in which he sought to follow the 
property which had been sold under the defend¬ 
ant’s decree, held that the present suit was not 
barred by es. 13 and 43 of the Civ. Pro. Code, 
on the ground that the relief now sought might 
have been asked for in the former suit, because 
the nature of the suits on the causes of action 
are difierent. DOST MUHAMMAD v. AJUDHIA 
PRASAD, A.W.N- 1890, 21. 

(9) —S. G—See CiV. PRO. CODE, 1908, 

0. XXI, r. 63. 7 A. 152, F.B.=A.VV.N. 1884, 
349. 

(10) —S. G—See CONTRACT ACT, 1872, s. 72, 

2 A. G71. 

(11) —S. 6—See CoNTRiRUTioN, Suits for 
—GENERAL, 5 M.H.C. 200. 

(12) —S. 6—See GUARDIAN—JIISCELLANB- 
OUS, 37 P.R. 1889. 

(13) —S. 6-S«’e Hindu Law—Religious 
Endowment, 3 b.h.c.a.C. 75. 

(14) —S. 6 (3)—lUa/tcioMs prosecution—Juris¬ 
diction — Cnnstruclwn .—The phrase “ actual 
pecuniary damago ” as used in cl. 3, s. 6, Act XI 
of 1865, has reference to pecuniary loss to the 
plainiifl’s property or estate. Therefore a suit 
for damages on account of alleged personal in¬ 
jury solely, without reference to actual pecu¬ 
niary loss, cannot bo entertained in a Small 

, CauPO Court. BHAIRAB CHANDRA CHUCKBR- 
butty V. MaHENDRA CHANDRA CHUCKBR* 
BUTTY. 4 B.L.R, App, 59 = 13 W.R. 118. 

(15) —3. 6. cl. 3 —See JURISDICTION OP 
CIVIL Courts, 6B.L.R App. 99»16 W.R.84. 
Note. 

(16) —Ss. G (3), 12—Suif of a nature cognis^ 
able by a Small Cause Court—Compensation 
for personal injury—Actual pecuniary damage. 
—Where part of the claim in a suit lor 
compensation for malicious prosecution was in 
respect of a personal injury from which actual 
and ascertained pecuniary damago bad resulted, 
the whole suit was, with reference to a. 6 (3) of 
Act XI of 1805, one of a nature cognisable oy a 
Small Cause Court, and should have been ins¬ 
tituted in such Court having local jurisdiction, 

Debi Singh V. Hanuman Upadhya, 3 A. 
747. (13 W.R. 434, 15 W.R. 171, F.) [R.. 10 

A. 49.] 

(17) —3. 8—See Mad, Act III of 1873,8. 27* 
8 M.H.C. App. 10. 

(18t —Sfl. 8, 12—See CANTONMENT MAGIS¬ 
TRATE, 9 B. 464. 
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froYinoial Small Cause Courts Act (XI of 
1865)— continued. 

a9)-S. 9-Sfie MUNSIP, 11 W.R. 233. 
(30)-3. 12— 5eeNos 16. 18. supra. 

(21)-S. 18-See arrest, 4 M.H.C. 145. 

o Code. i908 

R* 17^’ Vol. 886 = 9 w! 
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(22-0)—Art. 20, sch. U—Suit by UDsucce-^s 
fulclaimaut for value of his property soM in 
execution IS a suit exempted frcm the jurisdic- 

CODB fgos'^o CIV. Pro. 

l^ODB, 1908, 0. XXr, rr. 58, 63, 8 O.C. 281. 

of Small Cause Court 

for execution to Subordinate Court— Latter 

not competent to question validity of decree— 

See Execution op Decreb-tra^peTop 

Execution—Execution out 
OF court s Jurisdiction, lo B. 65 . 

Execution op Decree- 

IRANSFER OP DECREE FOR EXECUTION— 

24 W r™ 5 i Jurisdiction, 

W.K. 151. 3 O.L.E. 30, 3 G.L.R. 558. 

tiom sale-sale in Execu¬ 

tion OF Decree—Sale op, 6 N.w.P. 129 . 

(26)—s. 20 —5ee No. 22, supra. 

21—See DISTRICT JUDOE, 
JURISDICTION OF, 11 M. 130. 

iudalrJ' Cause Court 

S. does uot give to a 

review hiq^ Cause Court any power to 

of Dioh judgment except as provided by s. 21 

TAmn matter of the petition of 

IADIr HosseinKhondkar, 6 B L R. 388. ^ 

_ Practice—Notice of application 

mp„f application fora review of judg- 

not \ Moiussil Small Cause Court ean- 
of s where one of the piovisions 

as inr of 1865 is not complied with, 

tion , where the notice of an intea- 

forQ,^ at the next sitting of the Court 

OiA TM>rr given. In the matter of 

L Sadhu Khan. 6 B. 

^•K-390. Note. [R.. 6 B L.R. 388 ] 

mvmiZ^n) by decree-holder for 

mZnt dzbtoZ^^p by judg- 

inr ll—Jurisdiction — 

Contract VO>id by mistake or coercion — 

time fn-r ^ 4 ^' —Agreement limiting 

rights—Validity of^. 
paid in rK^ refund of certain over-charges 
decree C°™paQy, an ex parte 

depositfiHtv. The defendant Company 

•ed thrnnau Court and appJi- 

set asi/iAi,^ j properly authorized, to 

paymenf applied for the 

dawnf fV- deposited, but, within 30 

first application, the defendants, whose 

^ejectflfi a aside the decree was 

s not properly authorized, put in a 


Provincial Small Cause Courts Act (XI of 

1865)— concluded, ' 

fresh application for the same purchase On 

lsid^°th« ^“'“■'’8application and setting 
aside the decree, the plaintiffs objected in a 

revision petition to the High Coirtag^ns 

the prior application. Held, that the nrior 
application could be no bar as it was rej^ct^d 
on the ground that it was not the application 
of the defendants or their agent and ^that the 
application by the plaintiffs for payment rf 
money deposited was of the nature of “Zee's 

<^^<=ree withiZ 21 

of the Jlofussil Small Cause Courts Act so as 
to entile the defendants to apply within 30 dat s 

aboTC 

case, the overcharges having been paid at fh» 

delendant Company’s head-offics at BeZay 

It was Aefd that the Small Came Court aZZ 
in which (he suit was brought had no jurisdio 
tion to entertain the suit. In the above case 
the receipt granted by the defendant ComZnv 
or goods despatched contained a stipuZIon 
that no claim for overcharges would be enter 
tamed unless made in writing within 6 months 

‘rani 

mission. Held that the stipulation was of the 
nature referred to in the Contract Act s 28 
and that it could not be construed as postpon¬ 
ing the accrual o the cause of action or limR. 
ing the time within which proceedings could 
be taken upon it. AUOLAK Ram v. The 

Central India 

Railway Company, A.W.N, 1888, S9. 

(31) -—Fresh plaint not to be required when 
new trial granted by Small Cause Courts, under 
^21, Act XI of 1865, Civ. Cir. No. 3, dated 19th 
Decemoer, 1865, 17 W.R.H.C. Rule and 0. 2 ^ 

(32) —S. 21—h'ee Plaint—AMENDMENT 

OF Plaint, iio P.R. 1882. dment 

R.'iSsT®' Review-General. 60 p. 
P.R.^1886.^^~'^'" Revision-General. io2 

(35) —S. 2i—See Nos. 6, 27, su}ra. 

(36) —8. ^2—See Reference to Hirw 
court, B.L.R. Sup. Vol, 457 = 5 W.R. C. 

(37) -S. ^2—See Reference to High 

Court, 5 W.R. S.C.C. Ref. 19. 

(38) --S. 22—See SUPERINTENDENCE OP 
High court, 6 W.R. His. 26. 

(39J—S. 23—No second appeal lies from de¬ 
cisions under-5eg CIVIL Procedure Code 
1908, s. 102, 3 Bom. L.R. 239 = 25 B 625 

(40)—s. 25 —Sale—Sale for arrears 

OF rent-setting aside SALE AND ITS 

effect, 3 B.L.R. App. 144 = 12 W.R. 311. 

Practice and Proce¬ 
dure, 3 B.L.R. A.C. 396 = 12 W.R. 432. 

(42)—8. o3—See Landlord and Tenant_ 

Ejectment, 6 c. 135. 

[Rep.,INPT., ActXop 1888; ACT XII of 

1891, Rep., in pt., iin agra), u.p. act 


359 


THE ALL INDIA DIGEST. 


360 


Provincial Small Cause Courts Act (IX of 
1887). 

XU OF 1901, S. 36. REP., ACT IX OF 1908, 
DECLARED IN FORCE—IN BRITISH BALU¬ 
CHISTAN, REG. I OF 1890, S. 3; IN UPPER 

Burma (except the Shan states;, act 

XlII OF 1896, S. 4.] 

( 1 ) — Judqmeni^What it otight to contain .— 
The law requires that a Judge o£ the Small Cause 
Court should set out in his jufigment the points 
for determination. MUKKHATTUM PraTH 
POOVATHAM KANDI UMMACHA V. puru- 

shothama Das pra.j.ti Dass Sait, 7 M. L. 
T. 306 = 6 lad. Gas. 682. 

( 2 ) —Suit against Secretary of State for da¬ 
mages for Don-realizatioQ of the amount due for 
an insured value-payable parcel— See ACT VI 
OF 1698, s. 34, 15 M.LJ, ‘226 = 28 M. 213. 

(3) —S. 11. arts. 20, 35 {j)—‘Wrongful attach¬ 
ment of crops—Objection to attachment disallow¬ 
ed without adjudication—Suit for recovery of 
price—Civ. Pro. Code (V of 1908), 0. XXI, 
y g 3 ,—Where, in execution of a decree, certain 
crops are attached, and the attachment is 
objected to by the plaintiff, but during the 
pendency of the objections the crops ate sold, 
and the objections are subsequently dismissed 
without adjudication : Held, that a suit for 
recovery of the price of the crops cannot be 
entertained by a Court of Small Causes, inas¬ 
much as the Court cannot give a decree without 
deciding whether the attachment is legal or 
illegal. The mere fact that the suit is limited 
to a claim for the price or value of the crops, 
which was handed to the decree-holders by the 
Court executing the decree, does not make the 
suit any the less a suit for illegal attachment 
within the meaning of arc. 36, cl. (j) of sch. II 
of the Provincial Small Cause Courts Act. 
Where objections to an attachment are dis¬ 
allowed without adjudication, art. 20 of the 
Act does not apply to a suit for the price of the 
crops attached. RUP KISHEN v. SORHI, 8 A. 
L.J, 187 = 9 Ind. Gas. 537. 

(4) —S. Suit for share in the offerings of 

temple—Cognizable by Small Cause Court — 
Suit under Rs. 1,000—No appeal—Punjab 
Courts Act, XVIII of 1884, s 70 II) (u) and (6) 
— Civ. Pro. Code, 1908, ( = Cin. Pro. Code, 
1882, s. 584).--A suit for a share in the offerings 
and the proffts of the Jagir attached to the 
Darbar Sahib, constituting the income thereof, 
ie a suit of a Small Cause nature. (188 P.R. 
1888, 81 P.R. 1889, 204 P.R. 1889, 84 P.R. 
1892, R.; 21 B. 248, D.) Where the suitrolat- 
ed to a sum of Rs. 057-6*10 only, held, that no 
appeal lay under s, 70 (1) (b) Punjab Courts 
Act, 1884, The fact that tho pecuniary limit 
for interference under s. 70 il) (b) in Small 
Causes is Rs. 1,000, while under tho Code of 
Civil Procedure the pecuniary limit for second 
appeal in Small Causes is Rs. 500 only, docs 
not extend the power to interfere under s. 70 
(1) (a) beyond the limits prescribed by that sub¬ 
section. sardar arur Singh v. dayal 
Singh, 20 P.R. 1911 = 93 P.L.R. 1911 = 54 P. 
W.R. 1911 = 9 Ind. Gas. 579. 


ProviDclal Small Cause Courts Act (IX of 

1887)— continued. 

(5) —Ss. 15. 23, 25, sch. II, arfs. 11, 15. 16— 

Suit for recovery of money—Question of title— 
Jurisdiction.—k suit for the recovery of money 
was brought in a Mofussil Small Cause Court 
alleging that tho defendant, a Hindu widow, 
agreed to execute a sale-deed to plaintiff geitiag 
it attested by the reversioners, that, upon such 
draft sale-deed, she received a sum of Rs. lOO 
as earnest money, that she failed to obtain the 
signature of the reversioners and have the sale 
deo3 registered, and claiming for these reasons 
the earnest-money and other expenses for stamp 
paper etc. Upon the Court decreeing for plain¬ 
tiff, a revision petition was presented contend¬ 
ing that the money claim of the plaintiff in¬ 
volved a question and determination of title to 
immoveable property and that the Court should 
have, under 9. 23 of the Provincial Small Cause 
Courts Act, returned the plaint to be presented 
to a Court having jurisdiction to determine 
title and that the suit also foil under els. (11), 
(15) and (16) of sch. II to the Act. Eeld, 
that s. 23 is distinctly framed in optional terms 
giving discretion to the Court to act in the 
matter or not, that the suit as brought did not 
come under any of the arts. (11), 15 or (16) 
and that tho Court could not, in revision, 
enter into the findings of fact by the lower 
Court. JAi Devi v. Mathura Das, A.W.N. 
1888. 193. [R., 14 A, 413 = A.W N. 1892, 79.] 

(6) —Ss. 15 and 32 and art. Q—Stiitlor agri- 
culturalreni — Small Cause Court, yurisdiefion 
of. 7 iot invested with authority to entertain such 
suits—Appealability of decree in such suits.— 

A suit was instituted in the Township Court 
of Tavoy for Rs- 20, rout of paddy land. The 
only question for decision was whether an 
appeal lay from tho decree of the Township 
Court. The following reference was made to a 
Bench of the Chief Court, Lower Burma. “ Is 
a suit for rent of paddy land a suit of a nature 
cognisable by a Court of Small Causes in 
Lower Burma, outside Rangoon?” Eeld^ 
though the Township Court had jurisdiction, as 
a Court of Small Causes, the effect of sa. 16 
and 32 and art. 8 of tho Act is that any Court 
constituted under the Act, aud any Court in¬ 
vested with tho jurisdiction of Courts under 
the Act, is precluded from exercising jurisdic¬ 
tion in suits lor the recovery of rent, other than 
house-rent, unless tho Judge of the Court has 
been expressly invested by the Local Govern¬ 
ment with the authority to exeroiso jurisdic¬ 
tion with respect tboroio. The Judge of the 
Tavoy Township Court, not having boon so in¬ 
vested and the suit not having been one for 
rent, could not take cognizance of the suit 
under its Small Cause jurisdiction. Conse¬ 
quently, an appeal lay against tho decree in the 

suit. Skin Thauno v. Shwe IsUN, 3 L.B.R. 
47. [R., 3 L.B.R. 90 ] 

(7) —S. 15. art. 3. sch. II—Suit against 
State Railways. —A suit for damages for non¬ 
delivery of goods against a Government Rail¬ 
way Company does not fall within art. 3 
and is not exempted from tho cognizanco of ft 
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Caaae Courts Act (IX of 
1887] — continTied. 

Small Cause Gourc. PUNJAB Railway Co 

/ Q—Landlord and 

Unant—Suit for rent and for sale of value of 
improvements made bu Unant for rent due - 
JuTisdichon,-2iaiut.in as jenmi. allegiog that 
the defendants held under a verumpattam 
lenure, sued to recover arrears of rent. He also 
prayed to have the improvements belonging 
to the defendants sold for such arrears. Held 
Tiaat It arrears are due on the one side and the 
VAiue of improvements on the ether the two 
Items should ordinarily be dealt with as cross- 
aemands arising under the same contract but 
giving rise to no ground for treating the suit 
otherwise than as a suit for rent. The suit 
was. therefore, triible by a Court of Small 

kurupv. muniper- 

—Specific performance, 
sun for ^Uaxm to recover money on fulfilment 

of a stipulated conditionsuit of a Small 
<iuse nature, A suit to recover a sum ofmonev 
On the fulfilment of a condition on which it 
was stipulaced to be paid is not a suit for the 
peoipc performance of a contract so as to ex^ 

cepe It from the jurisdiction of a Small Cause 
^^ndugari Subbiah V. kavupati 
Venkatasubbiah. 15 Ind. Cas. 332. (19 

M.L.J. 220. 5 M.L.T. 296, 1 Ind. Cas. 552, 


Courts Act (IX of 

1887}— continued. 

Small Causes, in which no second appeal lav. 

anrudh Singh V. amardat Singh, 4 0 C. 

(10) S. 15 and art. (35) ( 1 ) second schedule— 
yyatercourse—Encroachment on land-^Damaqes 
—Suit /or.—Where the plaintifi’s claim for 
damages does not relate to any injury to his 
right in water but only for an encroachment 
on land over which a watercourse runs, it does 
not fall within tho article and is, conse¬ 
quently, cogmzable by a Small Came Court. 

(U)—5. ^GSmall Cause suit instituted and 

tried on the original sideSppealSeversal of 
decree^mdicf-on of appellate Court-Civ. 

1982), ss. 646-.4, 646-B.— 

if fu a Small Cause suit is tried 

by the Munsiff on the Original Side and his 
decision is reversed by the appellate Court, the 
High Court is bound to set aside the decree in 
appeal as having been passed without jurisdic- 

<27 M. 478, Dtsssnfed/row ; 26 M. 176. 

25 B. 417, .4ppr.) Beld, also, that consent 
cannot give jurisdiction. Collipara Seeta- 

^/NKIPATI SUBBAYYA, 6 M.L.T. 
121, F B.—33 M, 323 = 20 M L J. 718, (9 A 

191, P.C.. IIM. 26, P.C., i^.) ^ 


Bl~Court of Small Causes, 
^^Onteable by -Profits of bazaar, 
s ofSecond:appeal—Civ, Pro. Code, 

.V plaintiff in his plaint described 

me suit as one to recover Rs. 30, “mesne pro- 

Dvs from April 1894 to March 1897 on account 

dpnr« further alleged that, under a 

cree obtained by him against the defendant. 

profits was to the extent of 
nf fk u though he obtained possession 

e bazaar under the decree, yet the defend- 

firo collecting the whole of the pro- 

^k cazaar and never gave him his share 

(or r!. relief sought was “ a decree 

nf i-K account of the income (munufa) 

tL . ^5 April 1894 to March 1897 at 

of tho ^ ^ year.” The subject-matter 

the suit being less than Rs. 500, the ques- 

conni^^ki i*- was One of the nature 

oguizable in a Court of Small Causes, and as 

Codo ^“^er 8. 586, Civ. Pro. 

the would not lie. Held, that 

thft no ceing founded on the allegations that 

nrofi^fl co-sharers in the 

Wtori *u c^zaar, that the defendant had col- 
Plaintiff profits and bad not paid the 

not nno of the same, the suit was 

deffindo Pfofits wrongfully received by the 
8ch. ir meaning of art. (31). 

and rooV^'^ 1987. but one for money had 

one nf plaintiff, and was therefore 

tne nature cognizable by a Court of 


(12)—S. 16—SwafZ Cause suit tried as ordi- 
rmry suit by both the lower Courts, effect of~~ 
High Court s powers of interference—Civ. Pro. 
Code, S. 646.B.—Where both the lower Courts 
tried a Small Cause suit as an ordinary suit, 
and the lower Appellate Court directed the 

tl»e defendant’s costs, the decree 

uotwithstanding 
8. 16 of Act IX of 1887, be treated as effective 
so as to enable the defendant to recover the 
amount of costs ; and the High Court, in the 
exercise of its discretion, will decline to interfere 
in revision S. 646-B of the Code is an enabling 
section and does not cub down the jurisdiction 
of the appellate tribunal. Sri Raja SlMHABRi 
appa RAO Bahadur, Minor, by his guar. 
DiAN Sri Raja Ramachandra appa Rao 

Che^asane Bhadrayya i m 

2^5 A.135:rj“*''* 
s. SYg M.’477 CODE, 1908, 

couR^l'i'crgl^ to Hioh 

(16)—5s. 16, '^^—Oiscretionary power of Court 

under to return plaint to be presented to proper 
CourtSompeiency of latter Court to try suit,— 
Under s. 23 of the Act, a Small Cause Court 
has discretionary power to decline to exercise 
junsdiotion in matters involving questions of 
title, which ^oh Court cannot finally deter- 
mme. The effect of the exercise of such discre¬ 
tion and the consequent return of the plaint to 
be presented to a Court having jurisdiction to 
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Provincial Small Cause Courts Act (IX of 
1887;— continued. 

determine such title, is. to give the Utter Court 
jurisdiction to try the Small Cause suit, so re¬ 
turned, as ao original suit, notwitbstandiug 
anything in s. 16 of the Act. SUBBAROYADU v. 
GaNGAYYA, 29 M.329. 

(171—Ss, 16. 23 —ESect of order under s. 23 
—Suit for recovery of price of land sold — 
Jurisdiction of Small Cause Court. — See CiV. 
Pro. Code. 1908. s. 16, 9 M.L T. 372. 

(IS)—5s. IG, 32 (2) —Extension of Small 

Cause jurisdiction—Subsequent transfer of suits 
filed on Original Side. —On the extension of 
the Small Cause jurisdiction of a District 
Munsiff, certain suits filed on the Original Side 
of his Court h*fore the extension, were trans¬ 
ferred to the Small Cause side and disposed of as 
Small Cause suits. Held, that the effect of 
s. 32 (2) of the Act is that none of its provisions 
apply to a suit commenced in a Court before 
that Court has been invested with Small Cause 
jurisdiction. The consequence of the transfer 
of a regular suit into a Small Cause suit would 
be to deprive a party of a right of appeal which 
ho had at the time he instituted bis suit. In 
the Presidency of Madras, the investment of 
jurisdiction, in cases like the present, is the in¬ 
vestment of an individual Judge with particu¬ 
lar powers. Consequently, the transformation 
of the suits into Small Cause suits was not in 
accordance with law. HaUI KAMAYYA v 
Hari VENKAYYA, 26 M. 212. F.B. [F., 5 Bom. 
LR. 1008 = 28 3 244,29 M- 124 = 15 M.L.J. 
491, 12 G.VV.N. 167.] 

(19) — Ss. 16, 32 (2) —Civ. Pro. Code, s. 646-3 
—Institution of a suit before a Munsif exercis¬ 
ing Small Cause Court powers up to a certain 
xmlue—Trial by h\s successor invesicd zoith 
higher powers. —Where a suit for recovery of a 
sum of Rs. 70 was instituted in the Court of a 
Munsif exercising Small Cause Court powers 
up to Rs. 50, and subsequently during the 
pendency of the suit the Munsif was transferred 
and tb<3 substantive Munsif who succeeded 
him bad powers of a fimsll Cause Court up to 
Rs. 100. Held, that the suit should not be tried 
as if tbo powers of the Court rem lined the same 
as they were when the suit was instituted. 

I^lAHiMA Chandra Sirdar v.Kali Mandol, 
12C.W.N.167. 

(20) —Ss. 16 and 33 —Sitii oj Small Cause 
nature tried as regular suit by Judge having 
Small Cause powers —Effect of such procedure ,— 
Where a Judge presiding over a Small Cause 
Court and also over a Court of ordinary juris¬ 
diction tried a suit of Small Cause nature, by 
mistake, as a regular one, held, that tbo mistake 
did not alter the character of the suit. An 
appeal, therefore, would not lie from a decree in 
that suit, under s. 540 of the Civ. Pro, Code. 
Nga Shwe Tha V, NGA PO. U.B.R. (1907;. 
Provincial Small Cause Courts’ Act, 1. (12 B. 
486, 25 B. 417, B.) 

(21) —S. 17— Failure to deposit security — 
Application not maintainable under s. 17 — 


Provincial Small Cause Oourts Act (IX of 
1887) —coH(i7tued. 

Notice under s. 248, Civ. Pro Code, 1862—Pro¬ 
cess in execution — Limitation. —An application 
under s- 17, Provincial Small Cause Courts’ Act, 
1887, cvnnot be heard before the security 
required by the section is furnished. (13 M. 178, 
R.) Notice under s. 24B, Civ, Pro. Code, 1883, 
is a process for enforcing the decree, and the 
process i? executed when the notice is served 
(22 W.R. 5. ^ppr.), and, in consequence, the 
present application is barred. CHATURVEDULA 
BURYANARAYANA v CHATURVEDULA RAM- 

AMMA, 7 M L T. 308 = 6 lod. Cas. 400. 

(22) —5. 17— Application for review — Deposit 
in Court—Security for perfurmance. —In the 
proviso to a. 17 of the Provincial Small Causes 
Courts Act, 1837, the wirds "at the lime of 
presenting his applicaiioo" govern and refer to 
boih “ the deposit of the amount in Court” 
and “thegiving of sccuritv, etc.;” therefore, 

” deposit ” or ” security ” is a condition proco- 
den', to the granting of the review. SOMABHAI 

v. Wadi Lal, 9 Bom. L.R. 883. 

(23) —5. 17— Application to set asiie an ex 

parte decree —Provisions as to depositing decree 
amount or furnishing security whether manda¬ 
tory or merely directory —Petitioner had pre¬ 
sented an application to sot asi le an ex parte 
decree against him, which was rojeoied on the 
ground that ho had noi complied with the pro¬ 
visions of s. 17 of ihe Provincial Smill Oiuse 
Courts’ Act, 1887, as to either depositing iho 
decree amount in Court or giving security for 
the performance of tbo decree. It was to re¬ 
vise that order of rejoction that the present 
petition was put in. on the ground that tbe 
provisions of the section should bo regarded as 
directory and not mandatory. Held, the pro¬ 
visions contained in tho section form a condi¬ 
tion precedent and are to b' s .rictly construed. 
Enactments regulating the procedure in Onurls 
seem usually to bo imperative and not moroly 
directory. S. 21 of tbe Repealed Act of 1865 
contained somewhat similar provisions to those 
in question and they wore always regarded as 
mandatory. (5 B. H. 0. 70, 14 VV. R 42, 
R ) Too contention for the petitioner may 
appear to find support in the decision of the 
^ladras High Court in Bamasawmi v. Kurisu, 
(13 M. 178. DoMbffid) ; but that decision has 
been rightly dissented from by the Calcutta 
High Court in Jogiahir v, Bishm Dayal Siagh, 
UMRAO JiwAN Patel v. Hunnumian Mu- 
SALMAN, 2 N.L.R. 23. (18 C. 83. P.) 

(24)—S. 17—Ex partefra«s/i;r of, for 
execution—Payment of decree amount iafo 
exccuiing Court—Application to set aside - Ex 
parte decree made in Court passing decree, 
before entering satisfaction of deoree, whether 
proper. —An ex parte decree was passed by the 
Small Cause Court at X and transferred lor 
execution to Court Z. The judgment-debtor 
paid tbe decree amount into Court Z on Srd 
Juno, 1908, and applied to the Court at X on 
the 16th Juno, 1903, for sotting aside the 
decree against him. The application was 
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Provincial Small Cause Courts Act (IX of 
lool)—continued. 

neglected on the ground, apparently that the 

decree had been satisfied and had ceased to 
exut, possibly on the ground that the deposit 
ought to have been made in Court X. The 

Court 

on the 17th June, and the decree was then 
ecorded as satisfied. Held. ( 1 ) the application 
or setting aside the ex parte decree was made 

'^‘ive;-(2) the payment 

application 

made to the Court X, and must he treated as a 
comphance with the rule laid down in s. 17 
Act IX of 1887 (3) a deposit o( the decree 

amount may bo made even before the apnli. 
canon 19 presented The words “at the time 
of presenting his application ” are merely 
discretionary and not mandatory, the period 

discretion of the Court. 
i^OCTOIt PANNA LaL, 
945=141 P.L.R. 

1910. (1U8 P.K. 1891, B.) 

(25) —S. 17—Review application—Deposit of 
ecree amount—Condition precedent. —Depo^it 

ot the decretal amount or tender of sufficient 
security for payment thereof is a condition 
precedent to the grant, of a new trial. GOBIND 

V. Mohan. 3 p.r. i894. 

(26) -S. 17-Deposit of decree amount—Pro- 
vworis directory.— provisions of this section 
are directory and not mandatory. The time 
may be extended by the Court at its discretion. 
MUHAMMAD FaZAL ALI v. KarimKhAN. 108 

1894. [fl., 54 P.R. 1910.] 

Oode\{Act XIV o/ 1882), 
s. 108—‘ Decree passed ex parte,' meaning of.— 

Act IX of J897 must be read with 9 . 108 
j The term ‘ a decree 

*fiQQ ’ referred to in s. 17 of Act iX 

0 1887 can only mean a decree passed ex parte. 

within ihe meaning of 8.108 
he Civ. Pro. i‘ode and does not include 
ses dismissed for default. Mussummat 

w V. Seri Chand Bhagat, 2 c. 

W*N.693. [R., 4L.B.R 17.] 


. 1 17 —Cause Court decree, ap- 

P icawon- fo set aside—Deposit of decretal amount, 

Iq a Small Cause suit an ex 
Rho passed against the applicant. 

nra to have it set aside, at the time of 

application she applied also for 
deposit the amount of the decree, 

case had been sent to 
♦u district, the Court refused tp receive 

record. Sometime 
don^ •* j record was received, the applicant 
dS^- 1 amount of the decree. The Court 
of application, because the amount 

anniA 4 .- not deposited with the 

that if an applicant makes 
tfld gives the security when permit- 

is MAf **0 do so, although the deposit 

tima pAde or the security is not given at the 
oI making the application, the provisions 


*^^**®® Courts Act (IX of 
1007) —confinwecf. 

1887, are sufficiently com¬ 
plied wich and the deposit made by the appli- 
cant should have been accepted. A Court havfner 
accepted an application should either permit the 
applicant to make the deposit or give secu¬ 
rity at once, or, allow a reasonable time for 

domg so. Raghunandan v. Badal, 3 0 G. 

(29)--S. 17, application to set aside an ex 
parte decide.—Subsequent deposit of decretal 
amount—Defect not cwred.—The deposit of the 
decretalamouutorthe furnishing of the security 
under s. 17 of the Act is a condition precedent 
to the entertaining of the application to set 
a«ide an ex parte decree. Toe defect not 
cured by subsequently depositing the decretal 

J. 318 = A.W.N. 1906. 93 = 28 A. 470. [F., 9 

Bom.LR 883, 5 A.L-J. 295 = A.W.N. 1908, 

141 ; R., 6 Ind. Gas. 154,] 

decree-Application 
to set aside—Deposit 0 / amount due under the 
decree Amount of costs not deposited with the 

application—Compliance with the requirements 
of Che section —A Court of Small Causes passed 
an ei parte decree for Rs. 190 and for costs 
amoum.ng to Rs. ‘20-8. Tbe decres-holder 
applied for execution of the decree and a notice 
was issued to the judgmeut-debtor to show 
cause why the decree should not be executed. 

In this notice, the amount due under the 
decree was shown as Rs. 190. The judgment- 

debtor then applied to set aside the ex parte 

decree and deposited Rs. 190 only along with 
his application. Rs. 20-8, the amount due for 
costs, however, was deposited later on : Held, 
that the provisions of s. 17 of the Provincial 
Smal Cause Courts Act had been sub.stantially 

complied with Lochi Lal V. MeWa Ram, 

“w"a.Sfc,T3; ..T *■ 

0. ?‘c': 

(31)—S. 17— Deposit or security imperative 
—Deposit mtde one year after ei parfe decree 
Dimitation —See LIMITATION ACT 1908 

ss. 14, 18, 6 Ind. Gas. 154. ’ 


(32) S. 17, sub-s. i—Application to set aside 
ex parte decree-Security not furnished with 
application but furtiished within time limited bu 

vlfidi/, for the applicaliol 
—Validity of the opphcation.—ln exeoution of 

an Ml parte small cause decree, some moveable 
of the judgment-debtor were attached. Within 
the time prescribed by art, 164 of the Limita¬ 
tion Act, the judgment-debtor applied to the 
Court, under s. 17, sub-s. 1 of Act IX of 1887 
to set aside the ca paWe decree, but tbe secu¬ 
rity mentioned in the proviso to that section 
was not deposited along with the application. 
The security was furnished, subsequently, and 
within the time limited for making an apnli 
cation under s. 17, sub-s. 1 . Held, under the 
I oircumstanees, the applioation might rightly be 


367 


THE ALL INDIA DIGEST. 


368 


Provincial Small Cause Coarts Act (IX of 
1887)— coniintisd. 

regarded as eatisfjiog substantially the require- 
meotfl of the law and ought to be acted upon 
by the Court. For, to bold otherwise would 
lead to the conclusion that the defendant ought 
tn be punished for his dili gence in presenting 
the application earlier than he need have done 
under the law. JEUN MUCHI v. BUDHIRAM 

MUCHI, 1 C.L.J. 43 = 32 C, 339. (18 G. 83. 

D.) 

(33) —S. 17. sub-s. fl)—Order of dismissal for 
default under s. 102, Civ. Pro. Code—Whether 
ex parte decree—iSce CiV. PRO. CODE, 1908, 
s. 2, O. IX, r. 8. 4 L.B.R. 17, F.B. 

(34) —5. 23, Finality of order. —An order 
under s. 23 returning a plaint to be presented 
to the regular Courts, is final, and confers 
jurisdiction on the latter. MAHAMAYA Dasaya 
V. NITYA HARI Das BAIRAGI, 23 C. 423. 
[F., 10 M L.J. 313, 29 M. 329 ; R.. 35 P.L.R. 
1902.] 

(35) —S. 23— Questioyi of title — Return of 
plaint — Declaration of title — S. 586, Civ. Pro. 
Code, 1882 ( = s. 102, present Code) —Appeal. — 
Where a plaint, having been returned by the 
Small Cause Court under s. 23 of the Provin* 
cial Small Cause Courts Act, was presented to 
the Munsifi’a Court together with a petition 
asking the Court to come to a decision on the 
question of title, but there was no prayer for 
declaration of title to the land, nor uid the 
plaintifi ofier to pay any, further Court-foe: 
Held, that the question of title could not be 
decided finally in such a suit and that the 
lower appellate Court bad no jurisdiction to 
make a declaratory decree for title. In such 
cases, a second appeal is precluded by s. 586, 
Civ. Pro. Code. RaSH BEHAUI PAL CHOW- 
DHRY V. SRIDHAR BELAL, 6 C.W.N. 687. 
(24 C. 557, F.) 

(36) —S. 23-Refum of plaint by Small 
Cause Court for presentation to Court of origi¬ 
nal jurisdiction—Effect of order in conferring 
jurisdiction on latter Court. —Where an order 
is passed by a Court of Small Causes returning 
a plaint uuder s. 23 of the Provincial Small 
Cause Courts Act for presentation to the Court 
having ordinary jurisdiction, the order is final 
and has the effect of giving jurisdiction to the 
said Court of ordinary jurisdiction. SHAMSHU- 
DIN ROWTHEN V. ASA BIVI AmMAL, 10 M.L. 

J.313. 

(37) — S. 23— Second appeal — Civ. Pro. Code, 
s. 566.—A suit for contribution for loss than 
Rs. 50 was presented to the District Munsif’s 
Courtas an original 8uitand]tho Munsif return¬ 
ed the plaint and directed it to bo presented as 
a Small Cause suit. Accordingly, it was present¬ 
ed as a Small Cause suit; and the District 
Munsif, acting under B. 23 of Act IX of 1887, 
directed the plaint to bo presented on the 
original side of the Court as a question of title, 
which arose in the suit, had to bo determined. 
The suit was then tried as an original suit. 
^eld, that the High Court was precluded by 
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the terms of s. 586, Civ. Pro. Code, from enter¬ 
taining a second appeal. The SECRETARY 
OF STATE V. R. Fischer, i M.L.J, 166. 

(38) —S. 23—Suit for rent—Question of title 
‘—Return of plaint—Jurisdiction of Court to try 
question of title — Appeal, Remand —Cii). Pro, 
Code [Act XIV of 1882), ss. 562, 666 and 
568— Decision on a preliminary point, —When 
in a suit for rent a Court of Small Causes re¬ 
turns a plaint under s. 23 of the Provincial 
Small Cause Courts Act to be presented to a 
Court having jurisdiction to decide the question 
of title in respect of property for the rent of 
which claim is made, the Court to whom the 
case is sent for disposal has simply to try the 
claim for rent, and decide whether the plaintiff 
was entitled to the relief sought or not. If the 
nature of the defence renders it necessary to 
decide a question of title the Court has to 
draw issues of fact on that point as may be 
necessary, and decide them incidentally. The 
jurisdiction of the Court is not barred, because 
the defence set up makes it necessary incident¬ 
ally to decide a question of title as to the pro¬ 
perty the value of whioh exceeds the pecuniary 
jurisdiction of the Court. The decree passed 
by the Court is subject to procedure and appeal 
as in an ordinary suit. (23 0. 425, R.) When 
the Munsif decreed the claim for rent without 
deciding the question of title and the District 
Judge remanded the case to the Munsif under 
s. 5C2 of ibe Civ. Pro. Code without reversing 
the judgment of the lower Court on the 
issues decided by it as to the defeudants* 
taking the house on rent from the plaintiff and 
the amount of rent due. Held, that the order 
of remand was illegal; the Munsif had not 
decided Ibo suit upon a preliminary point but 
on the main issues, and the decision of the 
Munsif upon those issues had not been revers¬ 
ed. If in such oasc^ the Appellate Court con* 
aiders it necessary to try the question of title in 
order to dccido the claim in dispute it can take 
action under s. 5C6 or s, 668 of the Civ. Pro. 

Code. Miraj-ud-din v. Karim Baksh, 36 
P.L.R. 1902 = 43 P.R. 1902. [R., 2 P.R. IM, 

76 P.R. 1909.] 

(39) -S. ^3—Que$tionof “ fiffe”—“ May”— 

Small Cause Court suit.—A suit was brought 
in a Court of Small Causes upon a bond in 
which Rs. 501 was made payable by instal¬ 
ments, to recover Rs. 300 representing three 
unpaid instalments. The Court dismissed the 
claim on the ground that the plaintiff had fail¬ 
ed to prove the execution of the bond. Held 
that the suit involved no question of “title” 
within the meaning of a. 23 of the Provincial 
Small Cause Courts Aot (IX of 1887) and that 
the Court was therefore not bound by the pro¬ 
visions of that section to return the plaint. 
Seynble. —The word “ may” in s. 23 of the Pro¬ 
vincial Small Cause Court’s Aot is not manda¬ 
tory. Patma v. Bandhu Lal. A.W.N. 1889, 
4. (A.W.N. 1888, 193, R.) 

(40) —S. 23—Suif of yuxiure cognuable 
Small Cause Court. —A cause is none the less a 
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cause cognizable by a Court of Small Causes, 
because that Court exercised the discretion 
conferred on it by s. 23 of the Provincial Small 
Cause Court’s Act No. IX of 1887. and return* 
. . Pjaiot to be presented to a Court having 
jutisdiction to determine the question of title 
^isedtherein. Sada Shankar v. Brij Mohan 
Das. 20 A. 480-A.iar.N. 1898. 129. (24 C. 557, 

—Question of iitle—Practice. 
Where in a suit heard by a Court of Small 
Causes any complicated question as to title to 
immoveable property is involved, it would be 
the wiser course to act under s. 23 of the Pro¬ 
vincial Small Cause Court’s Act (IX of 1887)— 
A Court of Small Causes cannot dismiss a suit 
otherwise within its jurisdiction merely because 

as to immoveable property 
iQcidentally arises. It can either return the 
p aipt, uufler s. 23, to be presented to a Court 
jurisdiction to deternune title, or dis- 

pose of the suit on the merits. Lala Singh 
V. Mahipal SINGH, A.W.N. 1889. 149. 

(42)—5. 23—Szfif for rent —Determination of 
question of title^Plaint returned under s. 23 
jor presentation to proper Court for—No second 
appeal-^Civ. Pro. Code (1882), s. 586.—Where 

^ wliich the claim was below 

• 500, was at first returned under s. 23, Pro- 
ncial Small Cause Courts Act, for presenta* 
on to the Court having power to determine 
0 question of title, and where it was 

District Munsif’s Court and 
^ *’®8ular suit aud an appeal was pre- 
n ea to the Sub-Court, field, that no second 

218, R.) The suit is of 
Fftnf nature, the claim being one for 

*, The fact that the suit was tried as a 
- js immaterial, and tbe fact that a 

involved or decided is 
Knv* . immaterial. MAPPILAKANDI AMAD 

TTttxtI^ ^ Enadin V. Kunhikutti’sSon 
^^UNHiperi, 10 M.L.T. 500 = 12 Ind. Cas. 

9 CODE, 1908, 

102, 15 M. 98. 


Nos. 5, 16, 17, supra and 

lyu-a, infra. 

25— Jurisdiciton—Suit for 
shfihh 5os6d on plaintiff's title as 

Cat, ^ fewpfe, if may be decided by Small 
be Cottrf.—Where the plaiotifi claiming to 

for A ^ ^^^uit of a goddess sued the defendant 

unlawfully taking away a goat 
the altar of the goddess. Held —that 

Caii^'^n could be properly tried in a Small 
tion ^ without any elaborate investiga- 

general question of the title of the 
retiir j skebait. The plaint having been 
tion SmallCause Court for presenta- 

Sm proper Court, under s. 23 of the 

Cmi !• u Courts Act; Hefd—that the High 
gjii ^ jurisdiction to revise that order. 
Canf 8. 25 of the Provincial Small 

e Caurts Act or under s. 15 of the Charter 

0. VIII—24 


Provincial Small Cause Courts Act (IX of 
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Act. Qwccre—Whether ‘ decide’ in s. 25 means 
tinaliy adjudicate’. Umesh CHANDRa PaLO* 

M Chandra Chatterjee 13 

C.W.N, 666 = 10 Ind. Cas. 8. 

(46) Ss. 23 and 25— Order returning a plaint 

under s. 23, whether falls within s. 25._The 

order of a Court of Small Causes, under s. 23 of 
Act IX of 1887, returning a plaint, is not an 
order, made in a case decided by the Court of 
bmall Causes, within the meaning of s, 25 of 
the Act, and therefore cannot be interfered with 
by the High Court, under the powers conferred 
upon It by tha, section. SUBAL RAM DUTT 

V. Jagadanunda Mazumdar, 13 OWN 
403 = 1 Ind. Caa. 288. 

^^—Q^stion of title—Revision. 
Where, in a suit brought in a Small Cause 
Court, the defendant raises a question of title 
It is expedient for the Court to return the 
plaint for presentation to a Court competent to 
decide such a question. Where the Judge of 
a Small Cause Court has decided a suit in a 
summary way, without determining the ques* 
tion of title one way or the other, his decision 
ought to be set aside by the High Court in 
revision. Hira LAL v. MohammaD SHAR* 
FAT Ullah, 14 Ind. Cas. 2. 

(47)—S. 25—Discretion of High Court—Cir¬ 
cumstances empowering revision under s. 622 
C’ly Pro. Code.—In enacting s. 26 of the 
Provincial Small Cause Courts Act (IX of 1887) 
the Legislature could not have intended to 
practically give an appeal on law and on lacts 
from Che decisions of Courts of Small Causes 
which were final, subject only to the power given 
by that. Section 622, Civ. Pro. Code, should be 
taken as indicating the line of discretion to be 

exercised by the Judge in considering whether 

he should or should not apply 9 , 25 of the Act 

Sarman Lad v. Khuban, 16 A. 476 = a w’ 

N. 1894, 183. F. B. (13 A. 277, 15 A. 139 
i?.) [Dzss. 11 C.P.L.R, 91. 66 P.R. 1904 J 
138P.L.R. 1903; R.. 21 A. 89, 5 C.L.J. 413 
19 P.R. 1901 = 68 P.L R. 1901, 113 P.L r’ 
1903, 27 A. l92 = AtW,N. 1904, 227 = 1 ALT 
697, 6 A.L.J. 944 = 3 Ind. Cas. 817.] 

of procedure 

— Substantial justiu - Practice Arbxtratiori 
Refusing to give evidence meaning of—Code 
of Civil Procedure (V of 1908), sch. II. s. 7 ( 2 ) 

—It isnotthepracticeof theHigh Court under 

s. 25 of tbe Provincial Small Cause Courts Act 
to interfere merely for the purpose of correct¬ 
ing procedure, where substantial justice has 
been done. The words “ refusing to give their 
evidence ” in sch.n, paragraph 7 ( 2 ) of the 
Code of Civil Procedure, are intended to refer 
to the case of a person who refuses to give evi¬ 
dence when placed on oath and required to 
answer questions put to him. A person, there¬ 
fore, who elects not to produce any evidence 
cannot be said to refuse to give evidence within 
the meaning of the enactment. Janan v 
NarAIN DAS, 8 A.L.J. 929, 
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(49)— S. 25— Power of High Court in revi¬ 
sion to disturb n finding of fact^Cxv, Pro. 
Code. s. GJ2.—Under s. 25, tbeHigh Court, in 
The exercise of its revisioual juriediction, has 
Rut a wider power than that conferred by 
s. G2'i, Civ- Pro. Code, and can even disturb a 
fiocnng of fact of the lov/er Court on substan- 
ti.il grounds. LT. COL. J. G. TURNER v. 
rlAGMOHAN Singh. A.W.N, 1905, 77 = 2 A. 
L. J. 297= 27 A. 331. 

(50) —.S'. 25 —Construction of statutes - Provin¬ 
cial Small Cause Courts Act (IX of 1887), consf- 
ruction of ~ Summons in Small Cause Court — 
Fresh summons not issued - Mere irregularity — 
Contract Act (IX of 1872), ss GO. 70—ivif by co¬ 
sharer for share of expenses of repair of joint 
property. —S. 25 oi the Provincial Small Cause 
Courts Act (IX of 18H7). must not be construed 
in a sense which would virtually givo a right 
of appeal in every Small Cause Court oass, and 
which would be incousiateut with the finality 
which the Legislature iutended to attach to the 
judgments of Couns of Small Causes. The langu¬ 
age of the above section is somewhat broadly 
expressco, a result which usually arises when 
the Legislatuie happens to employ a few words 
to express a meaning greater than those words 
can contain. [/G, 13 A. 277 F.B., = 11 A.W.N. 
8l.] Where a witness was summonod on behalf 
of the defendant iu a suit tried before a Court of 
Small Causes but service of the summons was not 
eSected. held (1) that as the defendant had not 
appliid for the issue of a fresh summons or of 
a warrant, the action of the Court in deciding 
the case without the evidence of that witness 
could not be regarded as a refusal to receive his 
evidence ; and that, even if the Court erred in 
not issuing a fresh summons, the omission 
would only be an irregularity not questionable 
in revision without proof of substantial injus¬ 
tice aficciing ihe merits of the case or ilio 
jurisdiction of r.bo Court, within Ihe meaning 
of 8. 676 of the Civ. Pro. Code. 1682 ( = s. 99. 
Civ. I'ro. Code, 1908), One of two joint owners 
who chooses without the permission of his co- 
sharer to spend money on the joint property 
has no right to inflict the payment of any share 
of such expenses upon such joint owner, unless 
they fell within the purview of ss. GO and 70 of 
the Contrajt Act. MUHAMMAD NIZAM-UD- 
DIN Khan v. Hiua Lal, A.W.N. 1890. 121. 

(51) — S. ^5- Interlocutory order of a Court 
of Small Causes not open to revision.—Where 
a defendant pleaded limitation in a suit tried 
by a Court of Small Ciuacs and asked the 
Court to dismiss the suit on that prelimi¬ 
nary point, which the Court refused to do after 
hearing the parties ; Held, that intorforonce 
by revision under s. 25 of the Provincial 
Small Cause Courts Act was not allowable at 
that stage, as the words of the section refer to 
oases decided by a Court of Small Causes, and 
that such interference would bo contrary to the 
object of the Act. Maung Ba Kyaw v. Me 
SAW. 9 Ind. Cas. 467. (13 C.W.N. 403, 1 Ind. 
Cas. 288, R.) 


Provincial Small Gauae Coapts Aot (IX of 

1887)— continued, 

(52) — S, 25—Revision—Civil ease.s —Hundi, 
smf on— Interest—Costs against uns^icoessful 
party^Negotiable Instruments Act (XXVI of 
1881). s. 80.—Under s. 25 of the Provincial 
Small Cause Courts Aot, the Chief Court 
allowed interest to the plaintiff on a suit on a 
hundi at the rate of 6 per cent, per annum 
from the date uf hundi to the date of realiza¬ 
tion, and also costs of the suit which the Small 
Cause Court had refused. ThaKAR SinGH v. 
ISHAR Singh. 113 p.L.R. I9lt. 

(53) — S, 25—fleuision.— The Chief Court 
declined to uHerf«'»e under s. 25, Provincial 
Small Cause Cuuns Act. where there was no 
reason to think tnat injustice bad been done. 
Held, that it was not contemplated to allow 
appeals on points of law under s. 25. FAQUIR 
CHAND v. Mussammat BaLKAUR, 68 P.L.R. 
1901 = 19 P.R. 1901. (79 P.R. 1888. 20 B. 
250, 16 A. 476, R,) [Cited, 66 P.R. 1904,] 

(54) — S. 25 — Revision — Mistake of Iau»— 
Limifafio/i .dief (XV o/ 1877), sch II, art, 75 
— Bond payable by inslalments. —In the exer¬ 
cise ol Us rovisioual junsdiotion, under s. 25 
of the Provincial Small Cause Courts Aot, tue 
Chief Court is not bound to interfere when a 
Small Cnuso Court has erred on a poiut of law, 
but it would interfere when a wrong decision 
oil a question of law, e.q., quo^iiou of limita¬ 
tion, Las resulted m a failure of justioe. The 
Chief Court cannot decline to decide a law 
point raised merely because it is intricate and 
uiihoult, if the case itself is saoh that the 
Court's rcvisional aotion is necessary in the 
ends of justice. (i9 P.R. 1901. 68 P.L.R. 
1901, Cons. ; 21 B. 250. 16 A. 476. 7 B. 342, 
21 A. 8y, R ) \Vben a .suit on a bond payable 
by instalmeuls providing that the whole 
amount will become payable at oiioo in case of 
default in payment of any instalment w>is dis-^ 
missed by the Small Cause Court as barred by 
limitation under art. 75 ot the Limitation 
Act and the plainiilt applied under s 25 
of the Provincial Small Cause Courts Aot for 
revision of the order of dismissal and oouteuded 
that art. 75 was not applicable to the case 
and there was waiver as regards the default of 
the first instalment. Held, that the Chief 
Court was competent to consider the legality 
or otherwise of the order. Held, also, that 
the order of the Small Cause Court was not 
contrary to law. (18H P.R. 1883, F.B , F.\ 8 B. 
561, R.) Per Robertson, J.—Tbe Chief Court 
should not intorfero iu the exorcise of its 
revisioual jurisdiction under s 25 of the 
Provincial Small Cause Courts Aot exoept 
where a clear ease of injustice resulting from a 
decree or order clearly not aooording to law 
has been made out. Per ChaUerjit J.—It U 
not allowable in construing au Aot to refer to 
the report of the Select Committee and the 
debates in the Legislative Council on the Bill 
wbioh subsequently is passed into the Aot, In 
au appeal it is the right of the appellant to 
obtain au adjudication, and one in his favour^ 
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li his grounds nre made out, irrespective of 
the question whether substantial justice is or 
IS cot thereby dispensed in the case. A point 
of Uw or procedure may, in a particular case, 
work a great hardship, but in an appeal the 
Court IS bound to give efiect to it, without 
regard to the consequences. In cases of 
revision, it is quite otherwise. No party has 
the right to obtain an adjudication, and it is 
entirely within the discreiion of'the Court to 
interfere or not, as it thinks fit It will not 
interfere to perpetrate an injustice, but only to 
promote the ends of justice. S. 622 o) the Civ. 

ro. Code is not a safe guide for the exercise of 
fhereviuonal powers under s. 25 of the Proviu- 
cial Small Cause Courts Act. SAYAD MIR 
bHAH V. atar Singh, 138 P.L R. 1903. 

(55)—5. 25-Bevision.-Ttie Chief Court de¬ 
clined to exercise its powers under s. 25 of the 
Provincial Small Cause Courts Act. when 
ere was no reason to think that injustice 
had been done, ffeld, tbai it was not 
contemplated to allow appeals on po nls of 

m Hardial V. KANsai Ram, 

113P.L.R. 1903. 

— Appeal — DUlrict Judge. — A 
subordinate Judge holding Small Causes Court 
powers decided a suit under that jurisdiction, 

□ appeal, against the decree, was preferred 
0 he District Court, which set aside the said 
ecree of the Subordinate Judge and remanded 

• ^ fresh trial in his ordinary regular 

jurishction: Held, setting aside the order of 
6 District Court, that the proper course for 
aggrieved by the decree was to apply 
to the High Court, under s. 25 of the Provin¬ 
cial bm^U Causes Courts Act. 1887. DIWA- 

91 Sadashivdas. 1 Bom. L.R. 836 = 

o. 310. 

(57) g. 25 — PetiiioYi for revision — Three 

y^rs after order—Bar of limitation—Lhnita- 

0 / 1908, sch. II, art. I81.-An 

for revision under s. 25, Provincial 

tha^ ^ pauses Court Act, 1887, presented more 

Q three years after the dale of the order 

compiaiued against, is barred under art. 181, 

1903. BEHARI LAL V. KALU, 

= P.W.R, 1910 = 187 P L.R. 
W10=8 iDd. Cas. 318. 

(53)—S. it)~Fmding o) fact — High Court’s 

o ^^vision .— Held, that a Provincial 

aniT? Court’s finding of fact can be set 

8 ae on revision under s. 25 of Act IX of 1887, 

., based upon ostensibly unreliable or no 
QDce, especially where it ignores the testi- 
^ witness of high social position. M. 

Pton Ahmad V. Abdul Hamid Khan, 89 
^•W.R. 1910 = 7 Ind. Cas. 830. 


Co 7 f cognizable bp Small Cause 

s suit—Bevisability under 

for revision unnecessary—Work 
tin defendant's will—Suit for contrihu- 

70, Contract Act (IX 
Oaii cognizable by a Small 

80 Court was instituted as an original suit,* 


Provincial Small Cause Courts Act (IX of 

continued. 

the High Court has power to interfere with (he 
decree in that suit under s. 25, Act IX of 1887 

and no appeal lies against that decree S 9s’ 

Act IX of 1887. does not require an rpplicat.on 
before action is taken. A nafural stream can¬ 
not be the joint property of the various riparian 
owners. Where a defendant did not want any 
work done for him and said so. and where the 
work in tnis case, a work of irrigation on a 
natural stream of which the plaintiff and the 
defendant were riparian owners), was not done 
on his property or to save his property from 
destruction, the plaintiff would not be justified 
in doing the work, unlc<5s he intended to do it 
gratuitously. Nonsuit for coninbution can be 
brought against the defendant, s. 70. Contract 
Act not b^ng applicable to such a case. Mr. 

Robert Fischer and another v. s 
Kanakasabapathy Mudaliar. 7 M L T. 74 

(18 M^sa, 

( 60 - 5 . 2b—Power of High Court to question 
whether application for review of judgment was 
rightly admitted.-The High Court is not a 
Smah Cause Court and is empowered by s.25. Act 
IX of 1887, to satisfy itself whether a decree of 
bmall Cause Court is in accordance with law 
In doing so, under that section, the High Court 
IS entitled to go into the question whether an 
application for review of judgment was rightly 

admitted. Nalloo KollatTIRIAN v Gana- 

SM.L.T 73 = 19 M L. 

J.86 = 2Ind. Cas. 488. 

(61;-S.25 •Revision.-VJhere a Munsif invest¬ 
ed with the powers of a Small Cause Court tried 
a case not cognizable by such Court and passed 
a judgment m which he described himself as 
Judge, Small Cause Court and an application 
for revision against the judgment was filed 
under ^>^5 of the Provincial bmall Cause Courts 
Act. Held, that the judgment was appealable 
and application for revision did nob lie. SAR- 
MUKH SINGH v. HaRDIT SINGH, 98 P.L R 

1999 p. 400,17 

o. 4o, li.) 

(C2)—S. p—Revision-Cause of action-Com- 

pany-SuU by heir for dividends due on shares 
standing in the name of his ancestor—Succes¬ 
sion _ certificate-- Necessity of. in case of 
survivorship. -The plaiotifi'a father held certain 
shares in a registered company. On the death 
of his father he applied to the company for the 
shares to be transferred to his name. The 
company refused to do so unless the plaintiS 
obtained a succession certificate or letters of 
administration. The plaintifi filed a suit in the 
Small Cause Court for the dividends due on the 

decreed the claim and held 
that the plaintiS being the sole heir by survi¬ 
vorship under Hindu Law was not bound to 

^ A n ^ A A * A or a succession 

oerbifioate. Against application for revision 

filed by the company it was contended that the 

revision did not He. 
Held, that the case was of general interest and 
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the judgment should bo revised. Held, also, 
tb'ic as under its Articles of Association the 
company was only bound to pay dividends to 
its registered share-holders the plaintiff had no 
causeof sctionentitling him to sue the company 
for dividends, the plaintiff's proper course, 
being to sue the company to have himself 
registered as a share-holder, if he elected not to 
produce a succession certificate or letters of 
administration. Qucsre :—Whether the plaintiff 
wa-^ bound to produce certificate of succession ? 

Delhi and London Bank v. Kulwant 
Singh, 46 P.L.R. 1904. = 16 P.R. 1904. 

(63) — S. 25 — Small Cause Court decree wrong 
in law^High Court's poxoer to interfere .— 
Where the decree of a Small Cause Court (which 
includes the judgment) involves a substantial 
error of law, which, in the opinion of the High 
Court, has occasioned a failure of justice, the 
High Court h<as power to interfere under s. 25 
of the Act. NILMANI MAITRA V. MATHURA 
Nath Joardak, 3 C.L.J. 413. (2l a. 89, 16 
A. 176. 23 B. 334, R.) [R,, 6 C.L-J. 527.] 

(64) —S. 25— under — Plea of delay 
in presentation of an application for —, whether 
can be urged at the hearing and after the admis- 
sion of the petition. — An application, under 
8. 25 of the Provincial Small Cause Courts Act, 
to set aside a decree of the Small Cause Court 
might be dismissed on the ground of great delay 
in making it, even after it had been once ad¬ 
mitted in the High Court. Inordinate delay 
can be brought to notice at the bearing and the 
Court can be asked not to interfere in conse¬ 
quence. Eng Keat V. THE Burma Rail¬ 
ways Co. ltd., 4L.B.R. 361. 

(65) — S. 25— Civ, Pro. Code., s, 622— Powers 
of revision of the High Court. —In this case, a 
Small Cause Court governed by Act IX of 1887 
had a summons served on the defendant fixing 
the very next day for final disposal. Thodefend- 
ant did not appear and the suit was decreed ex 
parte. The defendant’s application for sotting 
aside the ex parte decree proving fruitless, she 
applied to the High Court, under a. 25 of the 
Act, for revision. The preliminary objection 
taken was that the application was not enter* 
tainable, the powers of revision possessed by the 
High Court being governed by s. 622, Civ- Pro. 
Code. Held, the powers possessed by the High 
Court, under s. 25 of the Provincial Small Cause 
Courts Act, are wider than those under s. 622, 
Civ- Pro-Code (16 A. 476. F.B., F.) and that, 
under the circumstances of the case, the decree 
of the Small Cause Court was liable to bo set 
aside. McCarron v. P. Welti. 27 A. 192 
= A W N. 1904. 227 = 1 A.L J. 697. [R.. 6 A.L. 
J. 295 = A.W.N. 1908, 141.] 

(66) —S. 25—Rcutsion—Powers of High Court 
—Ciu. Pro. Code (^cf XIV o/ 1882), ss, 108 and 
622—Setting astde ex parte decree—Conditioii 
precedent.—The powers of revision given to the 
High Court by s 25. Small Cause Court Act are 
more extensive than those exercised by that 
Court under a, 622, Civ. Pro. Code. (A.W.N. 
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1907, 227, 21 A. 89, P.) The deposit of the de¬ 
cretal amount or the furnishing of the security 
is a condition precedent to the setting aside of an 
ex parte decree. Where none of these essentials 
has been complied with, the Court is bound to 
dismiss the application. The defect is not cured 
by subsequently depositing the decretal amount. 

Nanhe Mal V. Hajas, 5 A.L.J. 293 = A.n.H. 

1908. 141. (3 A.L.J. 318, F.l 

(67) —S.25, Act IX 0 / 1887 (Provincial Small 

Causes Court ^cf)--S. 622, Civ.Pro. Code, 1882*- 
s.\b.Letters Wbena Judge of the Small 

Cause Court has jurisdiction to determine a 
matter, the High Court cannot interfere either 
under a.25, Act IX of 1887, or under s. 629, Civ. 
Pro. Code, or under s. 15. Letters Patent. 

Corporation of Calcutta v. bhupati 
Roy Chowdhry, 26 C. 74=»3 C.W.N. 70. [P., 
16 C.W.N. 480.] 

(68) — S. 2b—Jurisdiction of High Court — 
Revision—Refusing leave to amend plaint. —In 
an action for the price of goods sold in the 
Court of Small Causes, the plaint was signed 
and verified on behalf of the plaintiffs by one 
Mumtaz Ahmad who held a power of attorney 
bearing a German stamp. In consequence of 
the invalidity of his power at the bearing, 
Mumtaz Ahmad asked leave to amend the 
plaint by changing the description into “Mum¬ 
taz Ahmad, agent of Messrs. Hoydorn & Oo.’* 
Leave was not granted and the suit was dismiss¬ 
ed : Held, that, by refusing permission to amend 
the plaint, the Court had acted with such 
irregularity as called for the interferenoe of the 
High Court in revision. HEYDORN AND CO. 

v. Muhammad Shafi, 9 A.L.J. 294»34 A. 
348=14 Ind. Caa. 507. 

/69) — S. 25—Finding; opposed to evidence — 
Power of High Court to interfere in revision— 
Acknowledgment of payment by one trustee wifli* 
out actual receipt of money— Such acknowledg¬ 
ment not bnwiing on the institution. —Even if a 
finding of fact arrived at by the Lower Court is 
entirely opposed to the evidence, the High Court 
has no power to interfere in revision under s.26 
of Act IX of 1837. A mere acknowledgment 
of payment by one of the trustees who did not 
really receive the money cannot bind the ir.sti- 
tution. In re OanapaTHI PiLLAI. 1 M. W. N. 
1912, 181 = 15 Ind. Gas. 186. 

(69-a)— S. 25— Power of interference —Dis- 
cretionary—Joint family—Pronoie in name of 
deceased member — Suit by surviving members.— 
The power of interference by the High Court 
under p, 25 of Act IX of 1887 is only a discre¬ 
tionary power, where it appears that the deci¬ 
sion of the Lower Court has done substantial 
justice between the parlies, the High Court is 
not bound to interfere. Where .a promissory 
note is taken in the name of one member of a 
Hindu family, on the death of that member, 
the survivor can bring a suit on the promissory 
note, though not on the prinoiplos of a family 
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corporation, but of a partnership. GOPALA 

Iyengar v. Venkatakrishna Iyengar 

M.W.N. 1912,1227. 

(69-6)—S. 25—Revision against decree of 
Small Cause Court—Grounds lor discretion of 
Sigh Court.—Eeld, that s. 25 of the Small 
Cause Courts Actdoesnobgiveany right of appeal 
on law or fact, and the powers conferred by the 
section are purely discretionary and not to be 
exercised, unless it appears that some substan¬ 
tial injustice bas resulted from the decree of the 
Court of Small Causes. Held, further, that an 
error by a Small Cause Court on a question of 
limitation does not justify the interference of 
the High Court under the section. RAGHURAJ 

Singh (Raja) v. sahib din, is O.C. 319. 

(69-c)— S. 25 — Lhnitation — Whether a 
Upod ground for revision, —The question of 
limitation is one which may be entertained in 
revision under s. 25 of Act IX of 1887. Sheo- 
Ram V. Badri Das Behari Lal, il A. L. J. 
295. (16 A. 476. 17 A. 422. 6 A. L. J. 944, R.) 

(69-d) S. 25— Revision—Civil cases — Small 
Cause Court judgment—Finding of fact. —The 
plaintiff’s suit was based on a document which 
was not a pro-note and did not purport to be an 
acknowledgment of debt. It was merely a receipt. 

A decree was passed on the mere statement of 
the plaintiff that the receipt was for money 
advanced as a loan. It appeared that the 
parties were at onetime partners in a business* 
and it was impossible to make out whether the 
inoney was or was not really paid in the course 
of some transaction arising out of the firm’s 

Seld, that the suit must be dismiss¬ 
ed, the case being a fit one for interference on 

Fazal Hussain v. Mrs. Holmes, 

^33 P.L.R. 1913== 139 P.W R. 1913. 


LETTERS 


(70) —s. 25 — See APPEAL - 
Patent. 27 M, 340. 

(71) -S. 25—See CiV. PRO. CODE, 1908, 
s-114, 0. XLVII, rr. 1, 2, 4, 8. 38 P.L.R. 1904. 

(72) —S. 25—See ClV. PRO. CODE, 1903, 
8-115, L.B R. 3893—1900, 61. 

25—See CiV. Pro. CODE, 1908, 
XX, r. 4. 57 P.R. 1901. 

—Power of High Court to exone- 
ate defendant against whom decree has been 
pa^ed and pass a fresh decree against another 
^ceClv. Pro. CODE, 1908, 0. XLI, r. 22, 
141, 17 M.L.J. 62. 

„ 25—See CONTRACT ACT, 1872, 

8* 65, 66 P.R. 1895. 

—Lower Court refusing costs to 
ccessful party on insuflScient grounds—Inter- 

JO revision - See COSTS— GENERAL, 

(1912) M.W.N. 366. 

25—Revision by High Court—Suit 
—Decree without best evidence, 

p n , Evidence act, 1872, s. 34, 63 
1897. 


Provincial Small Cause Courts Act (IX of 
1887) —continued* 

<78)“S. 25 See High COURT, JURISDIC¬ 
TION OF-N.W.P.. A.W.N, 1892. 160. 

(79) —S. 25—See JURISDICTION OF CIVIL 
Courts, 5 O.C. 332. 

(80) —s. 25—Order of a single Judge of High 
Court dismissing revision petition — Whether 
appeal lies—See LETTERS PATENT HIGH 

1865-Madras, s. is. 6 M.L.T. 345 

= 3 Ind, Cas. 953. 

(81) S, 25—See LETTERS PATENT. HIGH 

469, 

(82) S. 25— See LIMITATION ACT 1908 

arts. 61, 81. A.W.N. 1891, 102. ’ 

1 26-Question of limitation erroneous¬ 

ly decided by Small Causes Court-Interference 
01 iiigh Court— See LIMITATION ACT 190 ft 
art. 182, 6 A.L.J. 944 = 3 Ind. Cas. 817.’ 

(84)—S. 25—Technical legal error—Substan¬ 
tial justice done by lower Court — Interference 

59 P W.R. REVISION-GENERAL, 

(35) -s. 25—See REVISION—GENERAL. 15 
A, 373-A.W.N. 1893, 122, 66 P.R. 1904. 

(86) —S. 25-Suit filed on Original Side— 

bubsequent investment with Small Cause 

powers—Power to transfer suit to Small Causa 

side—See Transfer of Civil Cases, 13 m. 
L.J, 438. 

(87) -S. 25-See NOS. 5. 45, 46, 46(a), 

supra. ' '* 

(88) —Ss. 25, 27—See Letters Patent— 

45,17 M. 100 

= o 259. 


(89)—6. 25. sch. II, art. 29 —Review— 
Grounds—Erroneous decision as to jurisdiction 
—Discovery of important document—Revision 
Power of High Court to interfere with an 
(^der rejecting petition for review—Small 
Cause suit Claim to recover ascertained sum 

found due on taking partnership accounts, _ 

Although, in the case of a review by an ordi¬ 
nary Court, the High Court would very rarely 
interfere with an order rejecting an application 
lor wyiew yet the revisional jurisdiction of 
the High Court is very much wider when the 

lower Court exercises Small Cause Court juris- 
dictioD. It IS sufficient ground for review that 
the Small Cause Court has erroneously held 
that a claim is not in the nature of a Small 
Cause. ^ The fact that an important document 
containing an admission of liability by the 
defendant, came to plaintiff’s knowledge subse¬ 
quently to the decision of the case, is a suffi-' 
cient ground for review. Where a partnership 
bas been already dissolved and accounts taken 
and a book entry has been made for an ascer¬ 
tained sum of money found to be due by one 
partner to another, a claim to recover this sum 
is a Small Cause suit. Faiz Muhammad v 
Muhammad Zakria, 195 P.L.R. 1911 . 
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(90) 26— Revision—Pleadings disclosing 
no cause of action. —The plaintiff sued in a 
Court of Small Causes foe damages for dod- 
accept^ncG of a dog. which he alleged the 
defendant h-id purchased from him. Neither 
in the plaint nor io bisevidence did the plaint¬ 
iff state what were the terms agreed upon as 
to delivery of the dog. Held, that inasmuch as 
the conci jtrions of delivery were an essential part 
of the contract of sale no cause of action was 
disclosed by the plaintiff’s pleadings, and that 
this wag a good ground for an application in 
revision uoder s. 25 of Act No. IX of 1887. 
F. Wilson v. r. saint. a.W.N. 1897, 138. 

(91) S. 27— Transfer by Smalt Cause Court 
of a decree to the regular side — Transfer suo 
Tania—Appealability of order passed by tlie exe¬ 
cuting Court after the transfer .—A Munsif 
eiercising powers of a Small Cause Court cannot 
SWO mofzi transfer au execution case to himself 
as Munsif exercising jufisdiction on the regular 
side. Under s. 223. an application by the 
decree.holder is required, and the Judge of the 
Small Cause Court cannot act without one. 
Once the transfer is made, an appeal follows in 
the ordinary course, notwithstanding s. 27 of 
the Provincial Small Cause Courts Act. JlWAN 
V, MUNSHI Kam. 3 P.L.R. 1903. 

(^2) S. 27— Small Cause Court srtif, ^rtaf of, 
as regular suit uilhout returning of plaint for 
presentation io proper Courts Appeal from Mun- 
sifs decree in suit iiistituted as Small Cause 
Court suit and tried as regular suit.—A suit was 
instituted in the ^luD.sif’s Court as a Court of 
Small Causes, The I^Iunsif before delivering 
judgment formed the opinion that the suit wag 
one excluded from the jurisdiction of a Court of 
Small Causes and diiccied that it bo removed 
from tho register of Small Cause suits and en¬ 
tered in the register of regularesuits. Ho then 
tried tho ca«o as a regular suit and decreed tho 
claim. Held, that tho suit wag tried, as a 
Small Causo Court suit and under s. 27 of Act 
IX of 1877, no appeal lay from tho docreo of tho 
Munsif. KaNDHAI UlU v. ilHAQWANT GlK 
7 0. C. 144. 

(93)—S. 27—See No. 88. supra. 

{94)--5s. 27 andZb^Ordcr passed in execution 
of decree of Court of Small Causes^ by Court 
not inve'^.ted with such powers—Jurisdiction- 
Proceedxrigs in suit instituted in <'ourt having 
jurisdiction of Small Cause Court and con- 
lintced ichen Caurt hds ceased to have that 
jurisdiction. — Held that an order, passed by a 
Court not invested with iho powers of a Court 
of Small Causes in tho execution of a dooroe 
passod by a Court invested with such powers, 
was not final under s. 27 of tho Provincial 
Small Causo Courts Act. Tho object of tho 
Legislature in enacting g. 35 of that Aot 
was only to decide what Court should in a 
certain event dispose of a suit ponding in a 
Court of Small Causes or a suit of tho nature 
cognizable by a Court of Small Causes pending 
in a Court invested with the jurisdiction of a 


Court of Small Causes. There is nothing in that 
section which indicates an intention to confer 
the jurisdiction of a Court of Small Causes 
upon officers who have not been invested with 
that jurisdiotioQ by the Local Government, or 
upon officers from whom that jurisdiction has 
been withdrawn. Kamta PAR8HAD v. MAHA- 
liAL SINOH, 6 0.C. 81. (13 A. 324, 2 00 

143, Diss.) 

1(^5)—Ss, 27 and 35—Decree passed by Small 
Cause Courts—Attachment and sale of im¬ 
moveable property—Decree eeut for execution 
to Munsif—Appeal—Case where s. 27, Smtll 
Cause Courts Act, does not apply—QlV 

Pro. Code, PJOS. ss. 38. 39. 41. o. XXI, rr. 4 ’ 
5, S. 113, O. XLVI. r. 1, s. 21. 5 A.L.J. 612^ 
A.W.N, 190S, 254-=31 A. 1 = 1 lad. Cas. 553. 

(96) —5. 31— Suit for a share of mesne profits 
whether cognizable by Court of Small Causes.-^ 
Under s. 31, of soh. II of Act XX of 1887, a 
suit for the profits ol immoveable property 
belonging to a person, which have been wrong- 
fully received by another, is exempted from tho 
cognizance of a Court ol Small Causes. Taus, 
where a plaintiff alleges that tho defendant had 
wrongfully received tho plaiuiiff’s share of the 
profits of immoveaulo property, the suit lalis 
under art. 31, seh. II of Act IX of 1887, and as 
such is not cognizable by a Court of Small 
Causes. VENKOBA HAO v. MUTHU AIYAR 

Cas. 

390=1 M.W.N. 399 = 3 M.L.T. 281.J 

31—Ejectment decree—Claim for 
mesuo profits alter decree—Form of action— 

Damagts for trespass—Limitation—See MESNE 

1 ROFiTs—M iscellaneous. 8 lud. cas. 
162. 

(98) —S. 32—See Nos. G, 18, 19 . supra. 

(99) —6. 32 ( 1 ) (2i -S7na/i Cause suif tnslifufed 

in Court of Munsif without Small Cause 
powers—Subsequent investment with Small 
cause powers-Trial of suit-Ordinary suit,— 
The terms of s. 32 (2) of the Provincial Small 
Cause Courts Act are imperative and provide 
that nothing in tho previous sub-seotion applies 
to suits instituted or proceedings commenced 
in Small Causo Courts before the date on which 
they were invested with that jurisdiction, 
rhersforo, whore a Small Causo suit was insti¬ 
tuted in the Court of a Munsif without Small 
Cuuso powers, buc such powers wore subso- 
quontly conferred upon him; held, that the 
suit ought to bo tried as an ordinary suit by 
the Munsi/. DUNQAR v. Nanha, 227 P.L.R. 
1911, (5 A. 274. 13 A. 324, D.) 

(100) S. 32 (2)—Jurisdiction — Fecuniarj/ 
limit—Appeal.—A suit in the nature of Small 
Causes Court suit was instituted in the Court 
of the Sabordioftte Judge who was iaveeted 
with tho jurisdiotiouof a Court of Small Oausos 
to tho ozient of Ks. 50. The amount in dis^ 
pute was Rs. 81-i*0; and therefore the suit 
was tried as a regular suit. Later, the juris¬ 
diction of tho Judge as a Court of Small Causes 
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was raised to Rs 100 ; and subsequently to this 

Tn,» ^ decided by him as a regular suit. 

hm it'^hl^^r f “PP®®’®** to the District Court 

no appeal lay on the ground 
thatthe suit was triable and must be taken to 

™ extended jurisdiction 

ve-ted m the Subordinate Judge. fleW. that 

32 ^To- to the Distriot Court, since under 
8. di (2) o. the Provincial Small Causes Courts 

that the Judge should, 
before the institution of the suit be vested with 

jurisdiction entitling him 
^ bear the particular suit, S\MBHU v Ram 
VITHU. S Bom. L.R. 1008 = 28 B 244 

(2)—SmaZZ Cause suiUjis/iiuied 
in Court not having Small Cause Court powers 
butt registered and tried as a regular suit-— 
Inal as a regular suit by Court having Small 
Cause Court powers—Appeal.-^A Small Cause 
suit was instituted in the Court of an ofQciat- 
JDg ^^^»8if who had no Small Cause Court 

was registered as a regular 
suit. But, that Munsif being transferred, it 

hearing and was tried as a regular 

suit by the permanent Munsif, who. however, 
had the powers of a Small Cause Court. Held, 

in o having been originally instituted 
the Court of a Munsif, who had no Small 
cause Court powers, it could not have been 

Mnno^/ ^ Small Cause suit by the permanent 
Munsif unless it had been transferred to the 
bmall Cause Court side by a formal order, and 
a , as it was tried as a regular suit, an appeal 

jiaMnwA ® District Judge. 

Jagmohan Lal V. Lakha, 9 Ind. Gas. 264. 

“ ^<^nibay Civil Courts Act 
5^/1869», s. 28 - {/■«riscficfio>i — Pecuni- 
y iimit— Small Causes Court—Appeal— 
rracixce.—Qn the 24th October 1899, plaintifi 

Kr Hs. 49 as damages for 

©reach of a contract, in the Court of Small 
Causes of the Subordinate Judge of Yeola, 
a presided over by a Subordinate Judge 
wno was invested with Small Causes Court 

22ud November 
Rq ion ^ defendant filed his set-ofi claiming 
‘p, ^ ^S’Uaages under tbe same contract. 

1899, the Subordioate Judge was 
aio another Subordinate Judge vvho 

'Phft ^^uses Court powers up to Rs.bO. 

® And the set-off were tried by him as 
thA registered as a regular suit ; aud 

THa^q* k recorded as in a regular suit, 

inwxx f j Judge was, in the meanwhile, 

nn f/s D Small Causes Court jurisdiction 
tha then decided the suit on 

wru 1902, by a judgment which was 

vrmenasina regular suit: Held, (1) that 

bv which was a suit, cognisable 

a Small Causes, and instituted at 

Jml the Court of the Subordinate 

already become invested with tbe 
ceac A Court of Small Causes, did no 3 

Sma^i n ^ ®^6©i2able by the Court of 
V * Causes or ceased to be so tried merely 
use the Subordinate Judge at a later stage 
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dealt with it as if he were trying it under his 

8uH plaintiff's 

Twn r ^ cognizable ny 

a Small Causes Court by reason of the defend 

ant having by way of set-off made a counter 

claim for Rs J20. when tbe pecuniary lir^.r, " 

he junsd.otmn of the Court invested wit“ the 

Rs" 50 ':‘' 73 Uhaf''fr‘ Causes wa^ 

■KS. SO . (3) that the suit and counter-claim 

must be treated as decided under the Small 

Causes jurisdiction of the Subordinate Judge's 

of SnilllT jurisdiction of a Colrt 

of Smal Causes, subject to the bar of a ri7t 

to appeal from the decree of such a fnnrf 

Balchand V. Balabam. S Bom L.R.^ 398 
(303)—S. 33—No. 20. supra. 

(104) S. 85—S. i25, Civ. Pro. Code 18R2 

7 %' ’T", Small Cause!" 

-S 17 Act XII 0/ 1887 {B.C.l-Exercise nf 

uause^, in s. 2o, Civ. Pro. Code 1889 T>-.i-.cif 
be held to he a Court of Small Causes oo'nstit^^^ 

‘‘’®, P''°'''ueial Small Cause Courts 
‘ to include a Court vested 

with the powers of a Court of Small Causes 
under another Act (23 B 352, F - 5 a 274 11 

A. 324, Diss.) WbereaMun’siff.’v^td t'ith 

small cause powers, is transferred and is succeed 

"’■•'(t such powLs 
and the Court of Small Causes is in oonsequrnce 
abolished, the successor may trv all 

.uits pending on the file at Ihe'dat oThis acces¬ 
sion to office. as regular suits, without the neoes- 
sity for a transfer, under s. 25 Civ Pro CnAa 
1882 (13 A. 324, Diss.). The suocJ;sor eau trv 

such sufis only in his ordinary civil iurisdio^ 
tion, and his decision in such cise is 

I*''^^Narain Deb! 


(lOoi-—S 35—Abolition of Small Cause Court 
after a decree-Application for execution. 

Where hoot deternAne^H 

Where, after a decree in a Small Cause snif- fha 

Court of Small Cause is abolished, the decree 

holder wishing to execute the decree against 
the delendant must apply for execution, Lder 
s. 35 of the Aot, to that Court in which the 
suit, if instituted at the time of 

cation, should be instituted. Where in snnh 
a ease, the jurisdiction is to be deteriiined by 
considering the place of residence of the 
defendant, hie resideaoe at the time of apph! 
cation or execution is to be considered as h s 
place of residence. Kurella Chenchavya 
V.^POLISETTI SEETHARAAIASWAlJ. ^0 M 

(1061—S. 35-SceNos. 94, 95, supra. 

of 1882), s. 25-Small Cause —Transfer of 

case^ Appeal -a small cause was instituted 
m the Court of a Munsif having Small Cause 
Court powers sufficient to try it. The Munsif 
died and his successor on a date when he had 
been conferred similar powers dismissed the 
suit agamst one of the defendants and passed 



383 


THE ALL INDIA DIGEST. 


384 


Piovincial Small Cause Courts Act (IX of 
1887) — continued, 

an ex-parte decree against the other. On 
appeal, the District Judge set aside the judg¬ 
ment and remanded the case for re-tnal. On 
re-trial, the suit was dismissed by the Munsif 
in default. The District Judge, on appeal, 
set aside this order and remanded the case 
again for re trial. The Munsif passed a decree 
against one of the defendants. On appeal, 
the District Judge declined to interfere on the 
ground that the suit had been throughout a 
small cause, and no appeal lay to him. Held, 
that all the proceedings after the ex parte decree 
were ultra xnres and the view of the law taken 
by the District Judge was correct. BiHARI 
Lal V. RADHA Ram, 127 P.L.R. 1903. (21 
C. 249, R ) 

(108) —S. 35, cl. 1— See TRANSFER OF 
Civil Cases, i3 A. 324 = A.W.N. 1891, 96. 

(109) —Sc/i. II, art. 3— Official Act—Order 
by Commissariat Officer confiscating secur¬ 
ity tendered by contractor. — Held, that an 
order given by a Commissariat Officer forfeit¬ 
ing a contractor’s earnest-money is not an 
Official Act such as is contemplated by 
art. 3 of sch. II of the Provincial Small 
Cause Courts Act. A claim for recovery of 
earnest-money against Government being in 
the nature of a small cause, appeal in a case 
of value not ejceeding five hundred rupees lies 
to the District Judge and not to the Divisional 
Judge. BABU GOPAL SAHAI V. THE SECRE¬ 
TARY OF State, 91 P.L.R. 1902. 

(110)— Sch. II, art. 3 - Suit for damages for 
breach of contract against Secretary of State for 
India—Oovemment officer, suit in consequence 
of some act done by one in capacity of^Smnll 
Cause Court suit, suit in nature of Second 
appeal—Civ. Pro. Code, s. 586 —The station 
staff officer of Sitapur. as an officer of Govern¬ 
ment, leased 1,132 bighas, 4 biswas of land to 
the plaintiff for grazing purposes for five years. 
In the 9bh clause of the lease it was provided 
that the whole or any portion of it might be 
resumed for the whole term of the lease or for 
lessor period on payment of a proportionate 
compensation. In June 1898, 451 bighas 4 
biswas were taken from the plaintiff for the pur- 
pose of establishing a Government-grass farm 
and compensation was paid to the plaintiff under 
the term of c. 9 of the lease. In January 
1899 the land which had been taken from the 
plaintiff was let to others for grazing purposes. 
The plaintiff sued the Secretary of State to 
recover Rs. 450 as damages for tho loss the 
plaintiff sust.ained by the land, which was taken 
from him, being lot to others and used for graz¬ 
ing purposes. The first Court dismis.sed the 
suit, the District Judge decreed it. In second 
appeal before the Judicial Commissioner a pre¬ 
liminary objection was taken to the effect that 
the appeal was barred by tho provisions of 
s. 586, Civ. Pro. Code, inasmuch as tho suit 
was of the nature of a Small Cause Court suit, 
and its value was under Rs. 500. Held, that 
the suit fell within art. 3, sch. II of the Pro¬ 
vincial Small Cause Courts Act, and tho appeal 


Provincial Small Cause Courts Act (IX of 
1887) — continued, 

was not barred by r. 586 of the Code of Civil 
Procedure. SECRETARY of STATE FOR INDIA 

IN Council v. Munishi Niaz ahmad. s o g 
403. 

(llO-fl)— Art. Z—' Act purporting to be done\ 
meaning of — Failure by defendant — (Oovern- 
ment) to carry out a contract—Suit by plaintiff 
for money due under contract—Whether of Smcdl 
Cause nature—Second appeal, —The suit in this 
case was for recovering the amount of Rs. 500 
due to the plaintiff under a contract entered 
into by him with the Government, whereby he 
undertook to repair a tank and to build a pipe 
sluice. The plaintiff’s case was that the plain¬ 
tiff had performed his part of the contract and 
was entitled to the amount due to him under 
it. Held, in second appeal by the Government, 
that the amount being Rs. 500, the suit is of 
a Small Cause nature, and that no second appeal 
lies. Art. 3 of Act TXof 1887 applies to a suit 
relating to some distinct act done by an officer 
of Government. A mere failure to carry out a 
contract cannot be regarded as such an act. 

The Secretary of state for India v. 

AYLAVAJ.IULA RAMABRAHMAM. 12 M.L.T, 
299 = M.W.N. (1912) 954 = 23 M.L.J. 732. (20 

B. 697, 35 B. 42, 17 C. 290. 28 M. 213, R,) 

(111)—Art. 3— See No. 7, suvra, 

{112) — Sch. II, art. 4— Jurisdictioyi — Claim 
for the price of building 7naterials afid for pos¬ 
session of a small plot of building land—Un¬ 
classed suit—Appeal. —This was a suit to 
recover Rs. 200, the price of materials of a 
house, and to obtain possession of a small 
plot of building land valued at Rs. 25, or for 
such other relief as the Court might think 
proper. Held, that tho suit was neithiT a 
J land suit” nor a “Small Cause” but an 
' unclasscd suit” and tho appeal from the 
decree of the Munsif lay to the Divisional 
Judge and not to the District Judge. JAWA- 
HIR Mal V. PaTTU MAL, P.L.R. 1900, p. 345 
= 60 P.R. 1900. 

(113) Sch. II, art. 7—Renf of house, —A 

suit for rent of house including root at an 
onbanced rate as agreed up is cognizable by a 
Small Cause Court. HAJI AHMAD HUSAIN v, 
Sundar Lal. 80 P.R. 1893. [D., 63 P.R. 

1901 = 101 P.L.R. 1901 : R., 37 P.R. 1903.] 

(114) —Sch. II. art. 1—See ENHANCEMENT 

OF RENT—Enhancement, Liability to, 

6 O.C. 190. 

(115) Arts. 7 and 13— Clawi for poruppu 

and kulavettu.—A claim for poruppu does not 
fall within tho prohibition in art. 7 of the Act 
as a claim for apportionment of rent. It is 
not also clear that tho claim for kulavettu falls 
within the prohibition enacted in art. 13. 
Seetharama Iyer v. Fischer, 17 M.L.J. 
487. (27 M. 478. R.) 

(IIG) Sch, II, art. 8 — Ground rent of 
of a shop — Suit for — Nature of.— A suit for 
recovery of ground rent of a sfaop t.a., rent of 
‘ tbo site on which tho shop stands does not lie 
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in a Small Cause Court, 
MIRZA ANWAR ALI. 1 
641, D.) 


Mulla BAKHSH V. 

P*R. 1894. (17 0. 


1, ^— Lo.ndlord^and tenant 

—buu by assignee of rent-Suit for reni,~A 
suit brought by an assignee of rent against 
the tenant, where it appears that the money 
was due as rent at the time of the assignment 
IS a suit to recover rent within the meaning of 
art. 8 of sch. II of the Provincial Small Cause 
Courts Act. SHEIKH MUNSAR v. LOKE 

Nath Roy. 4 C.W.N. 10. (u W. R 456 
Marsh 199, 15 W. R. 344, F,; 19 W. R. 431,’ 

(118) —ScA. II, art, 8— Rent of a ferry, suit 
for. If cognizable by a Small Cause Court.^To 
determine whether an amount payable under a 
contract is rent or not, each case must be 
judged by its own circumstances. In a suit to 
recover sums due under a contract for the 
^fendant plying boats in a private ferry : 
Meid that, in the circumstances of the case, 
t e sum pajabie was in no sense a rent. 

Ratni V. Sashadhar Rai, 14 
C.W.N. 994 = 7 Ind. Cas. 633. 

(119) Sch, II, art, 8 — Rent of a 
masonry outlec -Not cognizable by Small Cause 
OoMrC.—A suit for rent of a masoury outlet or 
mogu belonging to the plaintiff and used by the 
defendant for the irrigation of his land is one 
tor rent other than house-rent and as such is 
not cognizable uy a Small Cause Court. 

Kashmir v. Patteh Din, 

164 P. R, 1888. 

(120) —6'cA. II, art, 8— Compensation for 
ftnt wrongfully taken by a trespasser—Suit for 
mesne profits, —Where a suit is for compen¬ 
sation for rent wrongfully taken by a tres¬ 
passer, art. 8 of the Provincial Small Cause 
Courts Act does not apply. GaNGA RaM v. 

3P.L.R 1903. (23 C. 885, P. B., 

12 M. 196, 80 P.R. 1896, 94 P. R. 1900 
= 39 P.L R. 1901, R.i 

(121) Sch. II, art, 8— Failure of tenant to 
axse crop Suit by landlord for recovery of 

value of his share, Hf lies in Small Cause 
ourt Rent ”—‘ Damages for use and 
occupation^ —Where a laudlord brought a suit 
against his tenant claiming damages for wil- 
dlly omitting to raise crops, whereby the 
p aintifi was deprived of his share thereof: 
aetd that, inasmuch as the share of the 
produce to be received by the landlord was 
ascertained before the commencement of the 
suit, and the term for which the land was let 
out had not terminated, the claim was in 
ostance one for recovery of rent and the suit 

Small Cause Court. 

r uf ^anday v. Barhomdeo Panday, 16 
C.W.N.89 = 13lDd. Gas, 29. 

(122) Art. 8, sch. II— Jurisdiction — Suit 
/or rent, —A suit against the defendants who 
^d executed a bond in favour of the plaintiff, 

. C. VIII—25 


Courts Act {IX of 
1887)— continued, ' 

undertaking to pay a debt due from their land- 
lord IS not a suit for rent and is therefore cog 

NaTH^^ODDAr"'" 7n HRIDOY 

<? ol. 8—‘ Judge of the Court of 

means and iJ. 
OJicers vested 

With Small Cause Court powers.—The expres- 

^ Small Causes” 

Provincial Small Cause 
taken to apply either to 
the Judge of the Court of Small Caus^es consti 
□ted under the Act or of a Court invmed with 
^e jurisdiction of a Court of Small Causes 
Where, therefore, the Local Government pur¬ 
porting to act under cl. (8), sch II of the Pre 
vincial Small Cause Courts Acr' bv a 
tion in the Official Gazette, tnt’es/ed i^ gonr 
ral terms the Munsifs of a certain place ^with 
authority to exercise jurisdiction with respect 
to suits for recovery of rent of homestead la^nds 
up to a certain value, and empowered Lch 
Munsifs to try such suits under The Small 
Cause Court Procedure, .such Munsifs if in 
vested with the jurisdiction of a Court of Small 

s^u-hTuit:- C^r-A^S 

7 C.L. 

(1!24)-Sch. II, cl. 8— Suit for bursa rent— 

«M“a™r5M. '• C.W M. 

diction—See OA-MASES — DAMAGES SriTTs; 
FOB, 1‘2C.L.J. 480= 8 Ind. Cas 9fa\ ’ ® 

(126)—Art. 8-See Nos. 6, 8, supra. 

(126-a)—Arts. 8, ll—Small Cause Court- 
General Clauses Act (X of 18971 s q—r , 

colleclrent—Immoveable property—Unit not coQ 

nxsable by.-^ eu.t to recover tL rent of cer¬ 
tain shops in a bazaar under an oral lease is 
not cognizable by a Court of Small clZes 
being a suit either for recovery of rent othe^ 
than house rent witbin the meanipg of art ^ 
sch II. Provincial Small Cause Courts Act or 
for the enforcement of some other rights to o^ 
interest in immoveable property within art D 
A right to collect rents of shops o^Wes 
from persons actually occupying them 

rrrrriv.? r™ s." 

^ the General Clauses Act 

Zrl f applies to the Transfer of Pror 

petty Act by reason of s. 4 of the General 
Clauses Act, in so far aq if- ic, ^ •. • 'jeaerai 

with the special provisions of 
Transfer of Property Act Babu Tar 

BHA^YANI DAS. 9 A.L.J. 77b = 15fnd. Cas 32 

Small Cause Courts Act does noJ'^ove'rrsul^ 
by a vendee to recover from the vendor the nur 

chase money which he has paid for the Ja^d 
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bought, from which he has been ejected by order 
of a Civil Court at the instance of a third person. 
Gool Khan V. TETAR GOALA, 4 C W.N. 63. 

(128)—Sc/i. II, ci. (11)— Suit for damages for 
the cutting of plauitif's trees by defendant — 
Defendant not claiming trees as his own but alle^ 
ging non-existence of trees—Jurisdiction of Small 
Cause Court—Plea of jurisdiction—Duty of 
Court—High Court's power to interfere—Revi¬ 
sion—Practice. —A suit for damages for the 
cutting of plaintifi’s trees by the defendant, 
who did not claim that the trees were his own 
property, but alleged that there were no trees 
and none cut down, does not involve the 
determination of any right to immoveable 
property, within the meaning of the ol. 11 of 
Bch. II to the Provincial Small Cause Courts 
Act, and is. therefore, cognizable by a Small 
Cause Court. High Court is not bound to 
interfere in every case in revision from the 
decree of a Court of Small Causes. ChingAN 
Gir V. Babu Lal, 5 Ind. Cas. 322. 

(129) —Art. 11 — See NOS. 5, 12G-a, supra. 

(130) —Sc/^. II. arts. 11 and 13, suit for 
arrears of jodi not exempted under. —A suit to 
recover arrears of jodi is cognizable by the 
Small Cause Court. Jodi is not a cess or duo 
of the kind referred to in art. 13 of the 
Provincial Small Cause Courts Act, The word 
“dues*’ in that article must be taken to 
comprise only dues similar in kind to those 
specifically mentioned therein. VENKATAGIRI 

Bajah V. Venkat Rau, 21 M. 243. 

(131) —Arts. 11, 14—Sea Civ. Puo. CODE, 
1908, 8. 88, 20 M. 155. 

(132) Sch. II, arfs. 11, 21— Suit cognizable 
by Court of Small Causes—Execution purchaser 
—Suit to recover refund of purchase money— 
Civ. Pro. Code (Act XIV of 1882), s. 315.—A suit 
brought by an execution purchaser of immove¬ 
able property, under s. 315 of the Civ. Pro. 
Code, 1882, for recovery of his purchase mouey 
on the ground that the judgment-debtor had no 
saleable interest therein, is one cognizable by a 
Court of Small Causes. AUDULBHAI v. 

Nashia, 8 Bora. L. R. 369. 

(133) Sch. II, arts. 11 and 31— Wrongs 
ful carryiyig away of crops - Small Cause. 
—A suit for damages for defendant’s wrongfully 
cutting and carrying away produce of immove¬ 
able property belonging to plaintiff. IsHAR 

Singh v. Wasawa Singh. 94 P.R. 1900 = 
39 P L.R. 1901. [Disappr., 35 P.R. 1902 = 84 
P,L.R. 1902, P.B.] 

(134) —II, arts. 11, 31 aytd ^5—Wrong¬ 
ful ouster from land Suit for damages 
—Question oj title involved.~Thc fact that in a 
suit for damages for wrongful ouster from land, 
the question of the plaintifl’s title is involved 
cannot oust the jurisdiction of a Small Cause 
Court. DAIi Singh v. Bhupa, 80 P.R. 1896. 
[Disappr,, 35 P.R. 1902 = 84 P,L.R. 1902. 
F.B.; R. it Cons., 94 P.R. 1900.] 


Proyincial Small Cause Courts Act (IX of 
1887)— continued. 

(135) — A rt. 13— Land cess—Zemindar's suit to 
recover from Inamdar— Whether of Small Cause 
nature - Second appeal, —A suit to recover land- 
cess by the zemindar from the inamdar is one 
of a small cause nature, and no second appeal 
lies in such a suit. The cesses and dues 
contemplated in art. 13 of the Act are payments 
which a person is entitled to as representing his 
interest in certain immoveable property, and 
not because he possesses some interest in 
immoveable property. Sri MahaRAJA OP 
VIZIANAGAKAM V. Kotta Veeranna 10 M. 
L T. 167-21M L J. 819 = 2 M.W.N. 1911,139 
= 11 Ind. Cas. 760. 

(136) — Sch. II, art. 13 — for re- 

covery of Jerry tolls.-~^ suit by the lessee of a 
Government lerry for recovery of tolls falls 
under ibis article. GOKAD Chand v. Lal 
CHAND = 48 P.R. 1897. See also DESA 
Singh v. Narain Das, 80 P.R. 1898. 

(137) — Art. 13, sch. II — Suit for dues 

wrongfully paid.—This article must be limited 
tc suits by the person entitled to the dues 
against those by whom they are payable | and 
cannot be extended to suits to recover the dues 
from persons to whom they have been wrong¬ 
fully paid. Harnam V. Gandu, 81 P.R. 
1889. [ft., 28 P.R. 1894 ] 

(138) — Art, 13, sch% II— Suit to recover share 
of voluntary payments ynade to a religious asso¬ 
ciation — Not cognizable on the Small Cause 
side being * dues to which a person is entitled 
by reasoyiof his interest in a religious institution’ 
— 'Dues,' meanvig of—Law prior to the present 
Act, A suit by member of a religious associa¬ 
tion to recover his share of ‘voluntary payments’ 
made to the association is on the same footing 
as the right to share in the income from the 
landed endowments thereof and as such, it is a 
suit to recover ‘ dues to which a person is entit¬ 
led by reason of his interest in a reltgious in¬ 
stitution’ within the meaning of soh. II, art. 13 
and consequently excepted from the cogni¬ 
zance of a Court of Small Csusos, The word 

duos ’ applies to shares in even wbat has been 
paid voluntarily. Even prior to the enactment 
of the present Provincial Small Cause Courts 
Act, suits relating to participation in voluntary 
offerings made at shrines bad boon held to be 
not cognizable by Courts of Small Causes. 
BHAVADASON v. Narayana SOMAYAJIPAD, 
28 M, 202, (26 A. 360, commented on.) 

(139) -S. 13-See Nos. 115, 130, supra. 

(139-a)— Art. 13— Atnount not falling under 
it—Of a Small Cause nature —No second ap- 
peal. ^^Whoro money is payable annually to 
tho plaintiff, he must make out that the suit 
came within one of the articles of tho secoud 
schedule to the Provincial Small Cause Courts 
Ao^. Otherwise it will bo treated as a suit of 
a Small Cause nature ; and no sooond appeal 
would lie. Ramanatha KALKURA v. DARAM- 

MA Shehithi, M.W.N. 1912, 537 = 16 Ind. 
Cas. 107. 
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Glauses Act 

(X of 1897)—S. 3 vl5\ —Right to a f^rry^Im- 
^oveable property^JunsUiction of Provmcial 
Small Cause Oourt.~~The right to a ferry ia a 
benefit which arises out of laud and comes with¬ 
in the definitiou of ‘immoveable property’ 
under s. 3 (52) of the Genertl Clauses Act. and 
a suit by a lessee of a ferry to levy a toU 
falls under cl. 13, sch. U. Provincial Small 
Causa Courts Act. and is therefore not cogniz- 
able by that Court. ABDaii Hamid Khan v 

^ ^ ^33 = 35 A. 136= 18 Ind! 

Cas. 282. (48 P.R, 1897, 80 P.R. 1893, F.) 

(140) —Arts. 13, 15 and 18—Civ. Pro 

Code, 1908. s. 102, ^7 A. 200 = A.W.N. 1904, 

(141) Arts. 13, 18—Pf^aris claim ueive* 
uhanam along with other emolumenis-^Triable 
as regular suit. —Where the plaintiff sues for 
neivedhanam or rice allowance, along with the 
emolument pertaining to his office of pujari of 
a temple, the whole suit is triable as a regular 
suit by the District Munsiff. The claim would 
fall withm the wording of art. 13, and, appar- 
ently also of art. 18 of the schedule to the Pro¬ 
vincial Small Cause Courts Act. RENGASAMI 

o Chidambara Kurukal, 

2 M.W.N. 1911, 589. 

(142) Arts. 13 and Suit for money had 
andreceived^Civ. Pro. Code, s. 586—Cesses 
and dues. —A compromise decree provided for 
the maintenance of a temple, situated in the 
market, which was partitioned between the 
parties, and indicated the sources of income 
arising from the market which weie to be devo¬ 
ted to the mainieLance of the temple. One of 
these sources was certain weighmenfc charges. 
Ihe plaintiff sued for recovery of Rs. 150 which 
the defendant was alleged to have collected 
from his sbaie of the market, and which accord¬ 
ing to the plaintiff the defendant ought to 
have handed over to him for the benefit of the 

suit was instituted in the Court 
■Of a District Munsiff. Held that the suit was 
one for money had and received, and was not 
covered by art. H of Act IX of 1887. not by 
art. 31, and chat s. 586, Civ. Pro. Code, was 
applicable to the case and barred a second 
appeal, [Piss., 28 M. 202.] The ceases and 
oues referred Coin art. 13 are cesses and dues 
which are claimed qua cesses or dues and 
apparently from the person who is liable to pay 
them. Mahadeo v. Budhai Raivi. 26 A. 353. 

(U2-a)—Art. U-See No. lZX,supra. 

11, art. 15 —Specific performance 
Suit on a bond for suppltt of articles or value 
'-Specific Relief Act I of 1877, s. 21 (a). Illustra¬ 
tion (2)— Jurisdiction .—A sued B for the ra- 
^very of 380 baskets of paddy or their value, 

Rs. 302 as due upon a bond. Bt Id, that a contract 
for the supply of specific articles is not one 
Which could be specifically enforced by the 
Courts, for compensation in money is clearly 
adequate relief, see Specific Relief Act, 1877, 
fl. 21 {a), Illustration (2), and therefore does not 


(IX of 

loo/)— continued. 

fall under ProvincKl S.C. Courts Act. 18S7 

\^'ry also,'that the juris! 

merely by asking for an alternative relief to 

(144) — Sch. ir, art. 15 — See Fraud — 
General. 49 P.R, 1904. 

(145) —Art 15— See LEASE— Zurpesrut 

lease. 6 lod. Cas. 704. ^ukpesHGI 

(146) —Art. 15 - 

SMDra. 


-See Nos. 5, 8a, 140, 
(1471-Art. I6-SeeNo. 5, supra. 

ouardian %ainst'mhL f^~Joney ^tentbvut 
or minor's «se.-\Vher> the plaintiff "led Z 

been appointed his guardtallld'^ttfolrn^^f 
removed. HeU. that the suit wa, one reUtin» 
to a trust under art 18 of soh. H nf fh! r. ® 

vincial Small Cause Courts Act. Jagan Nath 
against oreviols mZafer~fZuJZ 

a Sp1e~atains‘t 

'ate manager for 
©covering a sum of money beiof^ tho aw.* *. 

ed tTbTVZ^ had suXn- 

ea by the defendant s necrlicence in j* 
charge of his duties as manager " ^ 

to prosecute certain suifs which 
he had instituted on behalf of the Devastanam 

froL^t"^ '•elating to a trust exempted 

from the cognizance of a Court of Small Causes 

by art. 18 of the Provincial Small Cause Courts 

Act. KRISHNAYYAR V. SOUNDARARATa 

Ayyangar, 2 t M. 245. ijndararaja 

(150)— 5cft. ir, art. 18— Suit to recover 
moveable vroperly or its value deposited for fate 

custody-Suit relating to trust-JurisdifZZf 

Small Cause Court.—k suit for the recovery of 
moveable property alleged to have been dlposit 
ed for safe custody with the defendants or iL 
value. IS not one “relating to a true ” wkin 
the meaning of art. 18 of sch TT nf fk 

vincial Small Cause Courts Acl , and sufht 

KiBTARDElTv''l^ ^ Cause Court! 

xiaBTAR DEVI V. SURASTI, 9 P R iqnA~9R D 

WR IQOft-QR Dr n 

190aj [fi- 142P.B. 

(151)—Art. 18—Suit relating to trust—Av 

Ot^t-Suitjor 

salary Small Cause suit.—A. printing press 
was vested m trustees for the eonduef of 

:nd ^=rer 1^ 

of the trust. Piaintiff acted for some^S 
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continued. 

aod resigned. He then sued to recover the 
arrears of pay due to him and filed the suit on 
the Small Cause side of the Court. Held that 
the j-uit fell undfrart, 18 of tho Provincial 
Small Cause Courts act, as it related to a 
trust. By the deed of trust, the settlor had 
appointed plaintiff as editor and manager. The 
suit was against trustees to carry out tho 
dirfction in the instrument of trust and pay 
plaintiff his salary therein provided. If the 
plaintiff had any cause of action, it was to 
enforce performance of the trust in so far as it 
related to him. The plaint was accordingly 
ordered to be returned for presentation to the 
proper Court. Suhramaniayyar v. Pandi 
DORAISAMI TAVER, 26 M. 368. 

(152)— Art. 18 — relating to a trust — 
WJiettier a suit for subscription agai7ist o. trust 
is a. —Suit by a limited liability company, 
for subscriptions due to the company alter¬ 
natively against the first defendant, the trust, 
or against defendants 2 to 4, trustees, either 
in their personal capacity or as trustees, 
the subscriptions being duo by defendants 2 to 
4 as members of tho company under its articles 
of association and rules.—HeW per C.J. and 
Sankaran Nair, J. {Benson, J. Dtss.), that the 
suit is not one relating to a trust within tho 
meaning of art. 18. Act IX of 1887, as the 
defendants are sued, not because they are 
trustees, but because they, as members, are 
liable for the subscriptions, and the suit is 
cognizible by the Small Cause Cou-ls. Sri 

Venkatachellapathy Sahaya Vyava- 

8AYA Co. V. KANAKASABAPATHY PILLAI, 20 
M.L.J. 146 = 5 led. Cas. 912 = 8 M.L.T. 67 = 

•63 M. 494. (26 M. 200. 21 M. 245, 2G M. 368, 

i2.) 

(153) SeJt. II, cl, (18)— Jurisdiction — Suit 
to recover inoney paid to legal practitioner, for 
legal txpe^ises but yiol so spent.—A suit wherein 
the plaintiff claimed from the defendant, a 
legal practitioner, tho refund of certain moneys 
alleged by the former to have been paid to tho 
latter for tho purpose of instituting certain ' 
suits, but not to have been so spent, was held 
to be cognizable by a Small Cause Court, and 
was not a suit relating to a trust within the 
meaning of cl. 18 of second schedule to Act IX 

o^f 1887. North Western Commercial 
Banking Corporation, &c. v. Muham.m vd 
Ismail Khan, 24 A. 208 = A.W.N. 1902 , 15. 

(163-a) Sch. II, art. 18— by trustee — 
Claim based on agreement by defendant to pay 
a specified sum to plaintifiA suit by a trustee 
for the recovery of a specified amount agreed to 
be paid to him by the defendant for being used 
as a trust is not a suit relating to a trust 
within tho meaning of art. 18 of tho Aot, 
and IS triable by a Small Cause Court, if the 
amount of tho claim falls within its pecuniary 
jurisdiction. AYYA PlLLAI v. VlUTHACHEL- 
LAM PiLLAI, 15 Ind. Cas. 273. (26 I\I. 200 

20 M.L.J, 146, 5 Ind. Cas, 912, 8 M.L.t! 
67i ii») 


Provincial Small Cause Courts Act {IX of 

1887) — continued. 

(154) “Art. 18—See HINDU LAW—GIFT 
18 M. 252. 

(155) —Art. 18—See NOS. 140, 141, supra. 

(156) — Art. 19 — Jurisdiction — Suit for 
balance due on a partnership account—Additton 
of prayer for declaration of dissolution of part- 
nership—Civ. Pro. Code, s. 646 B.—Where 
a pliint asked in effect for the recovery of a 
balance alleged to have been struck on the 
winding up of a partnership : Held, that the 
fact that a prayer for a declaration that the 
partnership had been dissolved was added did 
not oust the jurisdiction of the Court of Small 
Causes. Held, also, that, when a reference is 
made to tho High Court under s. 646-B of the 
Cede of Civil Procedure, the Court, which 
makes it, should state its reasons for considering 
tho opinion of the Subordinate Court with 
respect to the nature of the mit to be erroneous. 

Chhotu v. Jawahir, a w n. 1906, 29 = 3 A. 
L.J. 23 = 28 A. 293. 

(157) Sc/i. II, art. 20— Attachment of move- 
able property—Suit by unsuccessful claimant ,— 
A suit by a defeated claimant to attached move¬ 
able property for recovery of the same or its value 
is not cognizable by a Small Cause Court Dyal 
V. Sunder Singh, 51P.R. 1890. 

(158) —Sch. IE. art. 20-Sce CiV, Pro. CODE, 
1908,s. 47. 63 P.R. 1S89. 

(159) Art. 20—See NO, 3, sifpra, 

(160) —Art. 21—See No. 132, supra. 

(IGO-n)—Sc/t. II, art. Atvard—Question 
regarding validity of award — Incidentally 
arising-Jurisdiction of Small Cause Court to 
decide, ibe buiall Oiiusc Court hrts jurisdic* 
tion in adjudicate on the validity of an award, 
when that quostion arises incidentally in a suit 
that was within its ongnizanco. CHIMANDAS 

V. Manghoomal, 6 S.L.R. 85. (17 B. 42. 21 

B. 24S, 10 Bom. L.U. 733, B.) 

(161) Art. 28, sc/i. II—S/itf for recovery of 

ornaments or their value—Right of inheritance 

—^otasuitfor a share in the property of du 

vilestnte. A suit for recovery of ornamonis at 

their value by right of inheritauco is not a suit 

for the whole or a share of the property of an 

intestate and is not excluded from cognisauoQ 

of the Court of Small Causes. ClIEDI v. 

OULARO, 2 A.L.J 388 = A.W.N. 1905. 134 

-27 A. 622. (11 W.R. 93, 7 C.L.R. 71, 

i?^.) 

(16l-al Art- 29—S«i/ for the return cf 
marriage presents—Death of bride and bride- 
groovy- Property of iiHesfafe.—Plaintiff made 
certain presents to her son-in-law on the occa¬ 
sion of the marriage of her daughter and tho 
son-in-law. Both the son-in-law and tho 
daughter died subsequently. The daughter 
died after her husband. Plaintiff now claimed 
the return of the jewels presented by her. She 
based tho claim, not on her right to inherit, 
but on a certain custom of her casto. Stldr 
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'O'- any pro¬ 
perty of the intestate, and art. 28 of the Act 

f ^POTTULr^TrR'’^'-'- CHINNAYYA 

MWN Vo.t 23 M.LJ, 282 = 

Cas 542 ’ 
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(162) Sck. ir, art. 29 — Aariculturnl 
transaction — Profits of partnership — Snit 
ior A suit for profits out of a partnership 

tr^n^- with an agricultural 

transaction IS governed by this article. Bhup 

Singh v. Patta. 92 p.r, 1889. 

(163) - Sch. II, art. 29 (c) — Scope and 

s»6-arficfe.-The words “ unless the 

a»entsO'- ‘beir 

A ents indicate a final adjustment of the 
wMe partnership account, no portion thereof 
emaiuing for future adjustment and the result 

'S ^0''“ a balance struck. 
SRI Ram V. B.ANSI Dhab. 64 P.R. 1895. 

(161) — Sch II, art. 29 (p) — “ Com- 

ycnsafion, meaning of.’’—The word “ compen- 

aa ii- K article has the same meaning 

as It has in s, 73 of the Contract Act. So a 

suit by a person for return of a sum of money 

alleged to have been taken from him by the 

nelendant under a promise to give the latter’s 

daughter in marriage to tho former falls 

125 P.R. 1907 = 80 P.W.R. 

3l-SnU for account, 
wnai Account between silk merchant and 

O"'®" ti grant 
0 tbe plaintiff, it is necessary to take 
counts, the suit is one for accounts within 
themsaoing of art. 81 of the Provincial Small 
use Oourts Act, althougd the plaiutifi may 
chosen to put a definite money value 
pon his claim. The plaintiff, a silk merchant, 

tn defendirit Irom time 

Atst money so advi*nced, tbe 

^eieodant purchased materials for dyeing and 
ressing, and retained the b vUnce as remunera* 
won for work done. The pUintiff kept an 
ccount book. Tue accounts have not been 
justed. The plainb'ff brings this suit for 
ecovery ofRs. 307 on the allegation that upon 

* accounts that sum would be 

lound due from the defendant : Held that tbe 

nf* one for account within the meaning 
art. 81 and that the Small Cause Court had 

no jurisdiction. Kailas Chandka Mandal 
V. kiranenda Ghosh, lo lod. Cas. 883. 

31— of Small Causes Court 
<^PPeal — Htgh Court.-The 
Rq recover from the defendants 

• 20 as the value of his share in the produce 
j iands alleged to belong jointly to him 
he defendants. This right was denied in 
e Written statement. The lower Court dis- 

nap^^ k- ® second appeal, a prelimi- 

j ^ objection was taken that no second appeal 

was of a Small Causes Court 
nee: Held, upholding the objection, that no 


5®“®® (JX or 

loo 7 )—conftnttfid. ^ 

incidentair" "‘'o 

suit from h therefore remove the 

uit from the cognizance of the Court of Small 

L.r733=3’ITsTo° 'OBom. 


(167) Art. 31—Jurisdiction—Mesne profits 

‘i"-j-'r- 

Provincial Small Causes Courts Act, I 8«7 • aud 
Sms oogoiz^ble by a Court of 

k r" 683 = 25 f sT" " 2 

cognizable by Court ot 

—A V''°'^^dure-Applal 

-A suit to recover his share of profits of,m 

Court of Smill Causes"^ GiRiABAf 
n.ATH, 7 Bom. I,.r74I = 30 BH7.'^- 

31—Suit for an account-. 
Plaimiff sued the defendant on small cause 

a seulemenr" f due under 

A de^Tm'th^srCd r^tt'^pfr 

parties o' tbe accounts of the 

t^bin^e s^R f^trSV fft? 3f^fth°°-,\f,- 

was not c, 0 gaizable by a Small Cause Con^^f 

mvestigation of the accounts of the pa“tRs A 
suit for an account is a special form of suit 
A special process is required to take a^acernt 

lord to recover the value of such cfops such a 

suit was cognizable by the Court of smaU 

ar-H^oUhl^'^ r a'"'' thepurviero 

arc. .dl of the said Aob. Rauaiyar v P <5 
SaMIN\THA AlYAR, 2 MWN llQ-l’ ^'q^' 

11 Ind.Cas.31 = 35M.72™M.298;l?,®^ 

—^Agrlenunl to ’cim^ II—Speci,/ic performance 

tSi 'tL-r - " lu^apfaifti;: 

under the terms of a conveyance of immove¬ 
able property executed in his favour b^ th» 
defendant, is not a suit for reoovery ff pUts 
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Provincial Small Cause Courts Act (IX of 
1387)— continued. 

Small Cause Court, The plaintiS agreed to 
purchase certain jmmoveable proper! ies from 
the defendant who, in breachof that, agiecment, 
Bold the properties to other persons. I'he 
plaintiU brought a suit for specific performance, 
and obtained a decree; the conveyance was not 
executed by the defendant and the Court 
executed it on behalf of the vendor. The 
plaintiff then sought to recover from the 
defeudaot the profits collected by him, between 
the date of the execution of the agreement for 
sale and the date cf the execution of the 
conveyance, under the terms of the conveyance: 
Hein that the suit wae not barred under e. 47 < ( 
the Civ.Pro.Code, for, as soon as the conveyanca 
was executed by the Court, nothing lurther 
remained to be done in the execution proceed¬ 
ings, and a separate suit was maintainable to 
enforce the rights of the plaintiff under the 
conveyance. KALI NARAIN v. HaiU Nath, 
7 Ind. Gas, 484=:2 C.L.J. 599 

(172) — Applicability of art. Bi,sch. H—Suit 
for rent by a divided co parcener againU hxs co¬ 
parcener and the tenanty cognisable by Small 
Cause Court. —First d«jfendant was a tenant of 
the joint family composed of second defendant 
and the plaintiffs. On partition between the 
plaintiffs aud Fecond defendant, a certain pro¬ 
portion of the family lands fell to the share of 
the lormer, who instituted the present suit for 
the rent due on that proportion making the 
second defendant also a party, because the lease 
deed stood solely iu his name aud because he 
was alleged to bo bound to pay plaintiffs their 
share of the reut iu case the fir>t defendant be 
not found liable. Beldy that the suit was sub¬ 
stantially one for rent and so cognizable by a 
Small Cause Court and did uot fall within 
art. 31 of the Second Schedule, as “ a suit for 
the profits of immoveable property belonging to 
plaintiff, which have been wrongfully received 
by the defendant.” SRINIVASA Raghava 
AYYANGAR V. PlCHAIKARAN, 29 M. 184. 

(173) — Sch. II, cl. 3L, suit exempted uy,d r .— 
Whore a person claiming as land owner to be 
entitled to receive the rents or fees paid by 
shopkeepers for the temporary occupaticu, dur¬ 
ing a fair, of a piece of land belonging to his 
mahal, sued the defendant on the allegation 
that he had wrongly received those dues or rents, 
the suit, though it did not cemo within the 
purview of cl. 13 of the second schedule to 
the Provincial Small Cause Courts Act, as con¬ 
tended by the defendant, because it was a suit 
by the plaintiff to recover from the delindant 
money paid to, and received by, the defendant 
to the plaintiff’s use, and wrongly retained by 
defendant, was yet held to be one excluded 
from the cognizance of the Court of Small Causes 
on the ground of its being covered by the latter 
portion of cl. 31 of the Act as being ” a suit for 
the profits of immoveable projerty belonging to 
the plaintiff which have been wronglully receiv¬ 
ed by the defendantR ameshar SINGH v. 
Durga Das, 23 a. 437 = A.W.N. 1901 128 
(17B. 42. R.) [F., 16 O.P.L.R. 1.] 


Provincial Small Cause Courts Act fIX of 
1887) — continued. 

(174) —Sc/i. Il, cl. 31— profits of immoveable 
property^ suit for, not cognizable by Small Cause 
Court — Jurisdiction, —A suit for a definite sum 
of profits of immov»able property is not cogni¬ 
zable by a Court of Small Causes, although it 
involves no rendition of accounts, SRIMATI 

Nand Rani v. Swashwa Nesw’ar, 8 Ind. 
Cas. 270. (23 A. 437, *.^6 A. 321, F.; 23 C. 88, 

35 P.R, 1902, 64 P.L.R. 1902, 24 M. 118, 25M. 
103, 20 M. 184. 13 M.L.J, 136, 25 B. 87, 10 
Bom. L R, 733, R.) 

(175) — Provincial Small Cause Courts Act 

(IX ot 1887), sch. II, cl. 31—Suif jur pro¬ 
fits of land — Civ Pro Code, s. 686.—A suit 
brought to recover the value of crops alleg¬ 
ed to have been illegally carried away by defend* 
ant while plaintiff was in possesFioo, is not 
exempted from the jurisdiction of the Small 
Cause Courts Act by cl. 31, Act IX of 1887, 
and it m^kes no differeuce that, in the course 
of inves' igation, it appears the defendant is act¬ 
ing under color uf some claim of title to the 
land. No second appeal lies under s. 586, Code 
of Civil Procedure, when the value of such a 
suit is less than Rs. 600 ANNAMALAl v. 
SubRAMANYAN. 15 M. 298. [R., 119 P.R. 

1894,23 C. 884, 9J P.R. 1900 = 39 P.L.R. 1901.] 

(176) —Sc/i. H, cl. 31— Civ. Pro. Code, s. 586 
— Suif oj the nature cognizable by n Court of 
timall Causes^Suit for damages for eviction 
from lana — Jurisdiction. — A suit to recover 
damages on account of the alleged wrongful 
eviciion of the plaintiff from immoveable pro¬ 
perty is not a suit falling within cl. 31 o( 
tho second schedule to Ac*. No. IX of 1887, 
though the profits of iho property may be a 
measure of the damages claimed. PRASADI 

Lal v. Imdad Husen, A.W N. 1898, 10. (23 
C. 894, F.) [R., 2 O. G. 256 ; Cifed, 7 0.0. 

202 ] 

(177) — Sch. n, art. Bl—Damages for forci¬ 
ble cutting and carrying away of prass.—The 
Provincial Small Cause Courts Act of 1887 has 
altered in no way the oognisability, by Small 
Cause Courts, cf suits for trespass on land and 
the wrongful appropriation of produce. So. a 
suit for damages for tho forcible outtiug and 
carrying away of grass is cognizable by the 
Court of Small Causes. KRISHNA PROSAD 

Nag V. Maizuddin Biswas. 17 C 707. (2N. 
W. P. 18, 3 N.W.P. 101, 2 M. 118, 3 M. 192, 
R.) [Overruled, 23 C. 884, F. B.; F., 18 0. 
316, 16 M. 298. 2 0.C. 250; Cihd, 119 P.R. 
1894 ; R, Commented on, 94 P.R, 19(X), 3? 
P.L.R. 1901; D., 22 C. 877.] 

(178) — Sch. II, art. 31 — Small Cause 
—^esne profits.^ Claim for^Appeal. Held, 
by the Full Bench, that a suit for mesne pro¬ 
fits for the plaintiff being kept out of possession 
( f properly (o which ho was eniitled is not a 
suit for accounts, and does not fall within the 
purview of article 31, schedule II of tho Provin¬ 
cial Small Cause Courts Act. The suit being 
in the nature of a Small Cause, the appeal 
against the decree passed in it lies to the Dis* 
trict Court and not to the Divisional Cour^ 


397 


THE ALL INDIA DIGEST. 


398 


Provincial Small Canse Coarta Act (IX of 
1887) — continuBd, 

under s. 39 of the Punjab Courts Act, when 
the value of the suit does not exceed Ks. 500 
MUSSAMMAT KISHEN KaUR V. SARDAR 

Tulsa Singh, 8$ P.L.R. i902, F.B.=35 P.R. 
1902. (23 0. 884, 22 M. 196, 80 P.K. 1896 94 
P.R. 1900, 39 P.L.R. 1901, iP.; 119 p,R. 1894 
Dxsappr.) 

(179) Sch. 11, art. 31 —Suit for account — 
Nature of—Distinguishing feature — Cogmsabi- 
Ixiy by^ Small Cause Court.~-A ‘ suit lor an ac¬ 
count ’ IS a special form of suit and does not in¬ 
clude every case in which accounts have to be 
looked into in order to ascertain whether the 
amount claimed by the plaintiff is correct or 
not. Therefore every case in which it is neces¬ 
sary to go into ibe plaintiff’s account cannot, 
on that ground alone, be said to fall within 
art. 31, Provincial Small Causes Court Act, and 
therefore to have been exempted from the cog¬ 
nisance of a Court of Small Causes. (23 C. 884 
27 A. 200, 2y M 394 , H.) The distinguish- 
ing feature of a * suit for an account ’ seems to 
be the oefendant’s possession of or duty to 
furnish detailed accounts, the plaintiff being 
more or less precluded, by reason of the nature 
of the relations between the parties, from put¬ 
ting the preciire pecuniary outcome ot those 
relations before tne Cjurt. MaroTI v. BalaJI, 

8 N L.R. 36-=14 Ind. Caa. 786. 


II, art. 31 — Suit for mesne 
^ fess than Rs. 500— Second appeal. 

No seoona appeal lies from a suit for mesne 
profits, where ttie value of the subject-matter is 
es8 than Rs. 500. (Ghose and Bannerjee^ «/c7., 
Diss.) KuNJo Behary Singh v. Madhub 
^hundra Ghose, 23 c. 884. F. B. (18 C. 3i6, 
Overruled.)[F,, ib A.W.N. 10, 22 M. j96. 2 0.C. 
^ 06 , 24 M 118, 84 P.L.R. 1902, F.E.; R. 
Commented upon, 94 P. R. 1900 ; R., 4 O.C. 89. 
oBom.L.R. 370, 30 B. 147 = 7 Bom. L.R. 741 ; 
7 0.0. ^02; NotF., 25B.85. I 6 C.P.L.K. 
39 P.L.R, 1901, 35 P. R. 1902, 
^ B ; Djss., 3P.L.R. 1903.] 

(181) Sch. II, art. 31 — Jurisdiction-^Pro- 
perty common to plaintiff and defendant—Suit 
jor recovery of plaintiff's share of produce taken 
defendant. ^A saw, by the plaintiff for his 

value of the produce realised by 
efendant, from property common to both 
P aintiff and defendant, is cognizable by a Pro¬ 
vincial Small Cause Court, and is not excepted 
oy art. 31 of sch. II of Act IX of 1887. 

DUBBU Reddi V. Veera Reddi, 7 lod. Caa. 

281. (26 M. 1U3, U M.L.J. 428, 
M.L.J. 88. D.\ 21 B. 248. F.) 
U82}—5c)2. II, art. 31— Suit for mesne pro- 
^ Jurisdiction. —A suit for mesoe profits is 

^ account, but a suit for damages, 

exempted from the jurisdiction of 
® Cause Courts under art. 31 of the 
cond schedule to the Provincial Small Cause 
Act SUBBA RAO v- SITARAMAYYA, 

24 M. 118. [R.. 16 C.P.L.R. 1.] 

^(183)— Sch. If. art. Bl—Landlord and tenant 
by landlord for damages for breach of 


ProviDcial Small Cauae Courts Act (IX of 
loo7) ^continued. 

^ojnant not to cut andcarry away trees^Waiver 
/ywrisdrc^ton.—A landlord instituted a suit to 
recover Rs. 20. the value of trees cut and 
earned away by his teoants in violation of the 
terms of an agreement between them. Held, 
that the suit was one for damages for breach of 
covenant and cognisable by a Court of Small 
Causes. An objection as to jurisdiction cannot 
be given up by consent nor can be waived 

(184)-Sc;j. n, art. Zl-Claim for the value 
of crops cut and carried by a person in wrong, 
ful wssessto«.—Plaint stated that plaintiffs are 
tenants of a third person on certain land from 
which defendant illegally ousted them, that 

possession under s. 9 . Specific 
Relief Act, that defendant took the crop during 
the per^d of bts illegal possession and plaintiffs 

value of that crop. Held, 
that the suit was cognizable by a Court of 
Small Causes. ISHAR SiNGH v. WasaWA 

SINGH. 39 P.L.R. 1901 = 94 P R. 1900 [Dis- 
appr., 35 P.R. 1902 = 84 P.L.R. 1902, F. B ] 


(185)- Sch II, art. 31 —No suit for accounts 
If one party not bound to render accounts to the 

call upon any 

of the defendants to render accounts, the suit 
18 not one for an account. Chidrie Krist- 

Zauanappa, m.w.N. 
13 = 13 Ind. Caa. 159, (28 

(185-n)-Se;t. ip art. ni-No allegation of 

accountabihly ~ Cognizability - Jurisdiction 

determined by allegations in plaint—’Scope of 
art. 31—Prtncipaf and agent—Suit against 

Cowrf-AIrtinfainQbi^tft/.— 
Where the plaint.did not i^tate that the defend¬ 
ants were agents bound to render accounts, 
but simply averred that the defendanrs were 
purchasers of cloths from the plaintiffs and bad 
other dealiDg.9 with them, and where on such 
footing a sum of money was claimed from the 
defendants. Held, that, according to tbeaver- 
rnents in the plaint, the relationship between 
the parties was not one which made the plaint¬ 
iff s primary right against the defendant one 
to have an account rendered by him, and that 
the suit was cognizable by a Small Cause 
Court. The Court which has jurisdiction to 
try the suit must be determined by the allega¬ 
tions contained in the plaint. It is not every 
suit by principal against an agent that is shut 
out from the cognizance of a Small Cause 
Court. A suit bo recover a specific sum of 
money against an agent would often be enter- 
tamable by a Small Cause Court. (27 A 200 
19 M L.J 113. Scope of art. 3 ^. Pr’ov'n: 
cial Small Cause Courts Act, considered. Art. 

31, Act IX of 1887 applies to cases where the 
relationship of parties is such that one of them 
IS bound to render accounts to the other, 
VARADARAJULU CheTTIAR V. Pattra 
NARAYANASA ail CHETTY, 24 M.L.J. 693 = 14 
M.L.T. 46, (23 C. 884, 10 Ind. Cas. 883, 13 

Izida G&Sa 
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Provincial Small Cause Courts Act (IX of 
1887) — conCinited. 

(186)—Art. 31—Suit by principal against 
agent for specific items of money credited to 
himself by the agent is cognisable by the 
Small Cause Court—5ee ACCOUNTS—SUIT 
FOR ACCOUNTS, 19 M.L.J. 113. 

(IS7)—Sch. II. art. 31—See JAGIR, 7P L.R. 
1900. p. 127. 

(1881—Sch. II, art. 3l— See MORTGAGE- 
REDEMPTION. 6 Tnd. Cas. 336 = 14 C.W.N. 
1001. 

(I69i—Sch. II, art. 31 —See PROFITS, SUIT 
FOR, 5 O.C. 130. 

(190)—Art. 31—See Nos. 9, 133. 134. 142, 
supra. 

{190*<2}— Sch. II, art. 31, s, 23— Suit for 
da?«a<7e5.—Where a suit was brought in a Court 
of Small Causes for damages, on the allegation 
that the plaintifi had been kept out of posses¬ 
sion even after depositing the mortgage-money 
in compliance with the decree for redemption of 
a mortgage, held, that it was in effect a suit for 
the profits of immoveable property belonging to 
the plaintiff which had been wrongfully receiv¬ 
ed by the defendant and was, therefore, not 
cognisable by the Court of Small Ciuses under 
the Provincial Small Cause Courts Act-, sch. IT, 
art. 31, but rhe Court should not have dismissed 
the suit, out should have returned the plaint (or 
presentation to the proper Court under 0. Vlf, 
r. 10, Code of Civil Procedure. Held further 
that s. 23 of the Provincial Small Cause Courts 
Act, was no bar to its doing so, as it only sets 
out a special case. ShEO BODH v. SUR.TAN, 
11 A. L.J. 238 = 19 Ind. Cas. 427. (14 O.W. 

N. 1001, Not Appr.) 

(101)— Sch. II, arts. 31, 38— Compromise 
betioeeu widow and husband's brothers - Suit for 
maintenance provided for—Chastitif if a condi- 
iiow.—Where in compromise of a dispute bet¬ 
ween a widow and her husband’s brothers in 
respect of her husband’s properties, it was 
agreed that some lands should be left in her 
possession for her life and that she should have 
the right to collect the rents therefrom for her 
maiutenance, and the widow sued her brother- 
in-law who nevertheless remained in possession 
and collected the rents, for the rent of a parti¬ 
cular p-*riod collected by him and not paid 
to her, held that the suit was not cognisa¬ 
ble by a Small Cause Court by reason of els. 31, 
38 of sch. II to the Provincial Small Cause 
Courts A/Jt. Where the agreement did not pro¬ 
vide a condition that the widow should continue 
to be chaste, unchastity on her part subsequent 
to the agreement was no bar to her recovering 
the rent on the basis of her claim to immove¬ 
able property. BHUP SINGH v. L.VCHMAN 
KUNWAR, 26 A. 321. [R., A.W.N. 1908, 149.] 

{192)—Sch. II, art. '65 —Suit by tenant 
to recover excess money paid under distraint^ 
not exempted under art. 35. — Where, on 
the landlord having distrained the tenant’s 
cattle, the latter was forced to pay money 
in excess of the amount of rent actually 


Provincial Small Cause Courts Act (IX of 
1887)—confinr^eti. 

due to the former, a suit by such tenant to 
recover back the excess so paid by him, under 
pressure, would be a suit cognizable by a Court 
of Small Causes. Such a suit could, not be 
regarded as a suit to recover compensation 
exempted under art. 35, ol. ( 7 ), of the second 
schedule to Act IX of 1887, which has been 
held to apply only to suits brought to recover 
damages as for a tort. KARUPPANAN AMBA> 
LAM V. RAMASAMI CHETTI, 21 M. 239 = 8 M. 

L. J. 165. (24 C. 103 at p. 165, R.) [R., 30 

M. 41=1 M.L.T. 414.] 

fl93)—Art. 35—See Nos. 3. 10, 134, swpra, 

(193-rt)— Art. 35—Contract to marry plaint^ 
iff's girl to defendant's mvior son— Breach-- 
Waste of provisions and articles purchased^ 
Loss —Suif for compensation—Not cognizable by 
Small Cause Court .—A suit by the father of a 
Muhammadan girl against the father of a 
minor boy for breach of a contract agreeing to 
marry tfaio boy lo the plaintiff’s daughter falls 
within art. 35, cl. (j;), of the Provinoial Small 
Cause Courts Act (15 C. 833, 14 Ind. Cas. 837, 
F.), and therefore a claim for compensation for 
loss sustained by tbe plaintiff, in consequence 
of the articles and provisions got ready for the 
marriage having become wasted, is not cogni¬ 
zable by a Small Cause Court. P. K. MOHI* 
DEEN Kutti V. C Parker, 13 M L.T. 497 
= H.W.N 1913, 637=19 Ind. Cas. 700. 

(194) —Sc/i. II, art- 35, cl. (1) —Injury to 
the person — Assault —A suit to recover dama¬ 
ges from the defendant who ran after tbe 
plaintiff with a shco in hand throatoniog to 
beat him and using abusive language, but did 
not actually touch bis person, is a suit for 
“injury to the person ” within ol. 1 of art. 36, 
sob- II, Provincial Small Cause Courts Act, 
1887, and is exempted from the cognizmee of 
the Court of Small Causes. GOVIND v. PAN- 
DURANG, 14 Bom. L.R. 323 = 36 B. 443 = 10 
Ind. Cas. 503. 

(195) — Sch, It. arf, 35, cR (1) —MaHctoiisfj/ 
causing house to be searched by police —Suil for 
compensation on account of—Cognizability by 
Small Cause Court—Meaning of “ injury, to the 
person," in art. 35, cl. (1). —A suit for compen¬ 
sation for maliciously causing tbe plaintiff’s 
house to be searched by the pohoe isnotoxolud- 
ed from the cognizauoe of a Small Cause 
Court. Meaning of the phrase “injury to the 
person ” in art. 35, cl. (II, soh. TI, Aoi IX of 1887 
disous'jed KODA BUKSH v. LOKEMAN, U.B. 
R. 1910, 40 = 8 Ind. Cas. 1168. 

(19G)—Sch. IT, art. 35 (c) —Damages for 
mjxcred feelings or actual expense .— A suit 
for damages for malicious prosecution, whether 
the claim is for money as a salvo to injured 
feelings or as a payment for actual loss caused 
to the plaintiff, falls under this clause. WaZI- 
RA V. GANGA Ram, 30 P.R. 1889. 

(197)—Sc/i. II. art. 35. cU (<?)— Suit for 
recovery of money advanced, oti a breach of 
contract of marriage .—A suit to recover money 
and ornaments which have been given to the 
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defendant to expend on hjs daughter, after a 
breach of a betrothal contract, falls within 
sch. TI. art. 35, cl. {g). ABDULLAH v. L4DHA. 

2 S L.R. 31. 

(198) -Sc/i. ir, art. 35, cl. (q)—Suit for 
ctfnipensation for breach of contract of betrothal 

Jurisdiction of Small Cause Courts —“ Vn- 
plassed” suit, under s. 3 of the Punjab Courts Act 

Appeal—Defect of jurisdiction—Interference 
of Chief Court, —A suit for compensation for 
breach of betrothal contract falls under art. 35, 
cl. ((?) of the Provincial Small Cause Courts Act. 
(132 H.R. 1889, 24 M. 652. R) Such a 

suit is an “uncUssed” suit, as defined in s. 3 of 
^e Punjab Courts Act, and, if the value exceeds 
Rs. 100, a District Judge has np jurisdiction 
to hear and decide an appeal. Where the 
inferior Court hears an appeal entertainable by 
a superior Court, the Chief Court will not 
interfere, unless the defec*: of jurisdiction has 
actually prejudiced the party who complains of 
the waut of jurisdiction. HAKIM v. RALYA, 

125 P.R. 1907 = 80 P W.R. 1907. (36 P R. 

1902. P.B., R.) 

(199) Art. 35 (i), sch. TI— Compensation for 
diversion of water-course^ suit for. whether 
cognizable by a Small Cause Court—Appeal 
from suit lies to Divisional Court and not to 
J^istrict Judge — S. S9 (a), Punjab Courts Act. 
1884.~This was a suit instituted for compen¬ 
sation for diversion of a water-course, which, 
but for the forcible obstruction thereof caused 
by the defendant, would have flowed over to 
the plaintiff’s land. Upholding the contention 
raised in revision, it was held that the claim 
was one covered by art. 34 ii) of the Act and 
was, therefore, nob cognizable by a Small Cause 
Court. Held also, that, the suit being an 
unclasped suit of more than Rs. 100 in value, 
^ appeal in the case would lie not to the 
District Judge but to the Division Court under 
8- 39 (a) of the Punjab Courts Act, 1884. 

Lehna Singh v. Hira Singh, 134 P.R. 1906 

= 18 P.L R. 1907. (IS M. 28, F.; 71 P.B. 
1896, R.) 

(200) — Art. 35 (/)— Second appeal—Suit for 
recovery of money paid. -Where a suit is merely 
for the recovery of money paid, but not for I 
compensation for illegal, improper or excessive 
distress or attachment, the suit is one of a 
email cause nature and there is no second 
appeal therefrom ; such a suit does not come 
under art. 35 (j) of the Act. SeNTHIVELU 
Mudaliar v. VARADACHARIAR, 16 M.L.J. 

353. 

(200-a) —Art. 35 (j) — Suit for damages for 
ulegal attachment. —An ekka and pony belong¬ 
ing to the plaintiff were seized in execution of 
a decree against a third person. She brought a 
Buib for damages for illegal attachment. Held 
that the suit was a suit for compensation for 
illegal, improper or excessive attaohmeat, and 
was excepted from the oognizance of the Small 


Provincial Small Cause Courts Act (IX of 
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Cause Court by the provisions of 35 (j) 

Act IX of 1897. Muzapfar Husain v. Biban. 
11 A.L.J. 91-18 Ind. Cas. 695. 


(2Ul)—bch. II, cl. 35 (c)— See RIGHT OP 

Suit—Costs, i4 b. loo. 

(202) Sch. II, cl. 35 (j )—Second appeal — 
See Ben. ACT HI OP 1884, ss. 6 (I8i, 9 (e), 
44. 66, 66, 85 and 114, 1 Ind. Cas. 388. 


(203) Art. 35 (j), sch. II—Wrongful seizure 
of goods by creditor—Suit for dama^^es— 

Jurisdiction—5ge Tort, 8 A.LJ. 92 = 9 Ind. 

Cas. 317. 


(204)—Sch. II, s. 35 (k) — See CiV. Pro. 
Code, 1908, s. 96. 26 M. 504. 


(205) Sch. II, art. 37— Suit by lambardar 
to recover additional rates not cognisable by 
Small Cause Court.—A suit by a LambarJar 
for recovery of additional rates is a suit of the 
kind mentioned in this article and is nob of the 
nature cognizable by a Court of Small Causes. 

Rani umed kowar v. Jawahir Lal 
Kayath, 3 C.P.L.R. 177. 


(206) 88) sch. II— Small Cause Court 

Jurisdiction—Suit relating to maintenance,— 

Art, 38 refers to a suit which, both in form 
and in substance, is a suit for maintenance. 
Hence, when, in settlement of a family dispute 
as to the possession of Zemindari property, a 
compromise was entered into by which the 
defendant agreed to pay to the plaintiff’s 
mother a certain sum annually, bub this was 
not stated to be by way of maintenaoce, it was 
held that a suit by the son of the annuitaut to 
recover arrears of the annuity, on the ground 
that the same was payable to him also, was 
not excluded from the jurisdiction of a Court 
of Small Causes. MahADEO RAI v. Deo 
NaraIN Rai, A.W.N. 1905. 137 = 2 A.L.J. 697. 

(207) Sch. II, cl. (38)—Swii for arrears of 
maintenance—Acts XVIII of 1884 and XIII of 
1888 {Punjab)—Jurisdiction.—Under sch, II, 

cl. 38 of the Small Cause Courts Act a suit for 
arrears of maintenance not being cognizable by 
a Small Causa Court, a District Judge wag 
under Act XVIII of 1884, incompetent to hear 
an appeal from such suit. Bat as, according to 
Act XIII of 1888, such a suitisan ''unclassed 
suit’*, an appeal may be preferred to the District 
Judge, subject to the other provisions of the 
Act. DHIRTAv. NIHAL Devi, 123 P.R. 1889. 


(208) Art, 38— See No. 191, supra, 

(209) Arts. 38, 41— Suit for contribution— 
Payment by one of several judgment debtors to 
decree-holder — Jurisdiction of Small Cause 
Court-Second appeal.—A Small Cause Court 
has jurisdiction to hear a suit for contribution 
in respect of sums paid by the representative of 
a ju igment-debbor to satisfy a decree pissed 
against the latter and his three brothers for 
maintenance which, however, was not made 
charge on property. Neither art. 38 nor the 
first part of art. 41 has any boating on the 
case. No second appeal lies iu such a case 


C. VIII—26 



403 


THE ALL INDIA DIGEST. 


404 


Provincial Small Cause Courts Act (IX of 
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under s. 586, Civ. Pro. Code. The anterior 
liability which led to such a maintenance 
decree being passed cannoc affect the question 
of jurisdiction. RaMASAMY PANTULU v. 

Nauayakamoorthy Pantulu, 14 MLJ. 

480. 

(210) —Sc/i. II. art. SO—Suit for Arhat^' 
wrongiuUy received-Cognizability by Small 
Cause Court —A suit by the Ckandhris of 
a village lor “ Arbat ” against the zemindars 
alleged to have been wrongfully received by 
the latter is 'cognizable by a Small Caus^o 
Court. HAYAT shah V. JAWAYA, 204 P R. 
1889. 

(211) — Art. 41— Contribution, Suit for^Joint 
decree — Payment by one. —Where one of several 
judgment-debtors discharged a decree for costs 
passed jointly against him and other judgment 
debtors, and brought a suit for contribution, 
held, that the suit was a suit cognisable by the 
Court of Small Causes and was not excluded 
by reason of art. 41 of the second schedule. 
ROSHAN Lal V. RAM Lal, 4 A L.J. 543 = A. 
W.N. 1907, 230. 

(212) Art. 41— Scope of — Suit for contribu¬ 
tion Debt due only by virtue of payment by 
the sha'^er Whether of small cause nature — 
S, 586, Oiv.Pro, Code — Second appeal lies where 
subject-muaer of suit exceeds Ps. 500—Test.— 
Art. 41 of the Act applies only to a suit for 
contribution in respect of payment made by a 
sharer of money due from a co-sharer, and such 
a suit is exempt from the jurisdicrioii of Small 
Cause CourfR. But it does not epply to a suit 
for corilnbuiion claimed in respect of a debt 
which becomes due only by virtue of such paj- 
ment by the plaintiff, there having been no 
debt due from the defendant, the co-sharer, at 
the time the plaintiff made the payment. In 
the latter case, as the suit i.s of the nature cog¬ 
nizable in a Court of Small Causes, no se<'ond 
appeal will lie under s. 586 of the Code, when 
the amount of the subject-matter of the suit 
does not exceed Rs, 500. In deciding whether 
second appeal lies from an order in execution 
in a suit of the nature cognizable by a Court 
of Small Causes, the test is not the amount 
claimed in the execution proceedings but the 
amount of the subject-matter of the suit. 
MAVULA AMMAL V, Mavula Mahacoiu 30 
M. 212 =17 M.L J. 376. (11 0. 160. i?’) 

{^\S)—Art, 41, sch. II— Small Cause Court 
—Jurisdiction Suit for contribution arising 
out of satisfaction of a joint decree for costs .— 
Seld, that a suit by one of several joint judg¬ 
ment-deb orp, who had satisfied a joint decree 
for costs, for contribution against the other joint 
judgment-debtors was.not a suit exempted from 
the jurisdiction of a Court of Small Causes. 
BHAIRON V. Ram Baram, A.W.N. 1906. 6=:3 
A.L.J. 6 = 28 A. 292. (15 C. 713, i^.) 

(213-nl Sch, II, art, ^^—Contribution, Suit 
for -Decree for rent against registered tenant who 
is not interested in land in suit—Money paid by 
him under decree—Suit by him against real 


Provincial Small CaQse Courts Act (IX of 
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tenants—Jurisdiction of Small Cause Court- 
Second appeal. —The plaintifi was sued for rent 
of certain lands of which he was the registered 
tenant, but he bad not ary interest in the 
land at the time of the suit. An ex parte decree 
was passed against the plaintifi, in consequence 
of which he paid a certain sum of money. He 
then sued the persons, who were in fact inter¬ 
ested in the land, to recover the sum paid by 
him. The amount in suit was less than 
Rs. 500 Held, that, as the plaintifi didnot sue 
as a co-sbarer, the suit was one which might be 
brought in a Small Came Court, not being 
excluded by art. 41 the Provincial SmalK’ause 
Courts Act, and that, therefore, a second appeal 
did not lie. GAGAN CHANDRA DAS v. RaM 
Dhan Dhar, 14 Ind. Caa 736. 

(214) —Sch. II, cl. 41 —See CONTRIBUTION, 

Suits for—Miscellaneous, 23 C. 189. 

(215) —Art. 41— See NO. 209, supra, 

(216j— Sch. II, art. 44 — Ejectmeniof tenant 
Suit for refund of rent — Punjab Tenancy 
Act, s. 77.—A suit by a tenant against his 
landlord for refund of the rent paid by him in 
advance for land rented by bim for a fixed ternOf 
on the ground oi bis ejectment therefrom before 
such term is cognizable by a Small Cause Court, 
the same not being barred by auy of the clauses 
of s. 77 of Punjab Tenancy Act. MEHR DiN v. 
Kaum Ilahi. 172 P.R. 1888. 

(217) —J^a-cepltons 2 and 3. sch. II—Tort by 
Judicial Ojjicer —Suit for damages —SwU of a 
Small Cause nature — Second appeal. —A Judi¬ 
cial Officer (a Magistrate) committed a tort* 
The person aflected thereby sued for damages, 
the amount claimed being loss than Rs. 600. 
The question for decision was wboiher a second 
appeal lies in Ruoh a case or whether the suit 
is of a Small Cause nature so as to preclude 
a second appeal. Held, that the act does not 
fail within the third oxcepiion of sch. II of this 
Act, because that exception only aims at the 
acts of some Officer of Government other than 
a Judicial Officer ; here iho act is that of a Judi¬ 
cial Officer ; the act does not fall within third 
exception because that exception relates to an 
act purporting to bo done by some person in 
pursuance of an order of a Judicial Officer; 
here the act was not done by any person in pur¬ 
suance of tbe * oroer ’ of a Judicial Officer but 
it was done by ibo Judicial Officer himself. 
There being no other exception applying to the 
ca'=e, the suit is of a Small Causa nature and 
no second appeal lies. MOTI Lal GhOSE v. 

Secretary of State, 9 C.W.N. 493=1 C.L. 
J. 358. 

(218) -Sch. 11, Exceps. 2 and 3— See TORT, 
9 O W N. 495 = 1 C.L.J. 365. 

Proxy. Vote by. 

Right to vote by proxy—COMPANY — 

Meetings and Votings, 7 Bom. L.R. 99- 

29 B.126. 
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Puberty. 

And discretion, evidence of--See MAHO- 
MEDAN LAW^ JlAKRIAGE, 2 O.C. 90. 

Public Agent, Contract by. 

See Principal and agent—General. 

4 Bom. L.R. 706 = 26 B. 80. 

Publication. 

See Damages—Damage.s, Suits for, 83 

P.R. 1874. 

Coimnunication made to complainant only 
—I.P.C., 8. 499—See DEFAMATION, 7 A. 205. 
P.B = A.W.N, 1884, 340. 

Letter given by manager of firm to clerk 
to copy-Ste Libel, Cor. 134 = 2 Hyde, 274. 

Public Charitable Property. 

Public charitable property, mortgage of— 

See Mortgage — General, 7 liom.L R. 
772. 

Public Charity. 

{^)—Jurisdiction-‘PubUc chartty-'ScJu'iney alter¬ 
ation of — Committee, ap^oiriiment of. —Where, 
ma suit for administraiiou of a public charity, 
a Pcheme has beeu Iramed by ibe District Judge 
and confirmed by the High Court, the High 
Court alone can alter the scheme, but the Dis¬ 
trict Judge can give directions to secure ocm- 
pliance with the scheme. Method of control 
of the High Priest of a public temple explained. 

Umeshananda DUT Jha V. Sir Ravanesh- 
WAR Prosad Singh, 16 O.L.J. 43i. 


Public Documents—cowcZwded. 

nor, if it were, would its being on the record 
constitute a copy certified as required by s. 76 

of the Act. Krishna Kishori Chaudhrani 
V. KiSHORl Lal Roy, 14 C. 486 = 14 I A 71 
P.C = 5Sarl3. 

Entry in the register of inventions -Docu¬ 
ments recorded in i-hat register— See ACT V OP 
18S8, ss. Hand 29. 4A.L.J. 11 = A.W.N. 1907 


1 KJr SS, V,. d. V. b JU 

14. 22, 1 O.C. Sup. Vol. 36. 

Collectorate registers whether— See CONTRI¬ 
BUTION. Suit for—General, 15 G.L j. 191 . 


See Evidence—Secondary Evidence. 

27 C. G39, P.C. = 27 I.A. 1^4 C.W.N. 429. 


Record of rights of latter date — Effect of 

omissi. n of entry—E vidence act 1872 
s. 35, 25 A, 90= A.W N. 1902, 207. 

Teiskhana Register prepared by patwari, not 

a public document-iSee Evidence ’act 
1872, ss. 35. 74,18 C. 534. 

A census register is not a—Se 5 EVIDENCE 
act, 1872, 8. 74, 6 Bom. L.R. 535. 

See Evidence act, 1872, s. 74 , 7 c. 76. 

Public Ferries and Canals. 


See Mad. act II OF 1690. 


Public Highway. 


See Public Way. 


Public Conveyances fBombayTown Suburbs 
and Harbour) Act. 

See Bom. Act VI of 18G3. 

Public Demands Recovery Act. 

See Ben. act VII of 188 O. 

See Ben. act I of 1895. 

Public Demands Recovery Amendment Act. 
See Ben. Act I of 1897. 

Public Documents. 

See Evidence act, 1672 , s. 74 . 

(1) Board of Trade certificate —“ Public 
oewment,” not a .— A certificate giauted by the 

•Board of Tiade is not a “public document” 
under s. 74 of the Evidence Act; though ibe 
duplicate kept by the Registrar General of sea¬ 
men may be one. In the matter of a collusion 
oetween the “ava ” AND THE “BRENHILDA,” 

6C. 668=5 C.L.R. 331. 

(2) Jummabundi — Public document .— 
Qtidire .—Whether a jummabundi is a public 

documint? akshya Kumar’Dutt v. Shama 

PATITANDA, 16 C. 586. [R.,3 0. C. 

^U5,J 

Anumatipatra—Public documents — Evi- 
ss. 74, 76. — An anumatipatra is not a 
public document under s. 74, Evidence Act, 


(1)— highway^Suit for declaration— 
Special df\mage.~k suit for declaration of a 
right of way by a public road is not maintain¬ 
able unless iherti is an allegation of any special 
injury or inconvenience to the plaintiff. Ram- 
TARAK KARATI V. DINANATH MANDAL 7 B. 

L. R. 184 = 24 W.R, 4l4, Note. [R., 24 'w K 
413, 1 A. 249, 2 B. 370.J 

{2)—Suit for removal of obstruction to public 
road—Special damage—Remedy under Ch. 
XXXIX, Cr. P, C.—A suit for the demolition 
of a wall built by the defendant on the ground 
that it encroached upon and obstructed a 
public thoroughfare, where no special inconve¬ 
nience to the plaintiff was alleged, was held 
not maintainable, though the road might be 
one which the plaintiff himself had dedicated 
to the public The most efficacious remedy 
for any private individual who is incommoded 
in common with others by an obstruction of 
a public thoroughfare, is that provided by 
Ch. XXXIX, Cr. P.C't and he can gain his end 
by resorting to the Magistrate. Lalu MyA 
Bhowani and LATCHMAN V. jamiyat RAI 
72 P.R. 1877. [R., 134 P.R. J8b2, 4 P. R* 

1895.] 

Powers of Municipality— See Ben. ACT HI 
OF 1864, 2 C. 425. 

User of ; for religious purposes— See Penal 
CODE, ss. 153 aDd‘296, 26 M. 654, F.B. = 13 

M. L.J. 171. 
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Public Market. 

Public market—Ownership vested in Muni¬ 
cipality—Power of Municipality to refuse per¬ 
mission to use public market—Necessity for 
license — 5ee Mad. ACT IV OF 1834, ss. 191, 
192. 194 and 195. 2 M.L.J. 206. 

Public nuisance— See Civ. Pro. CODE. 
1908. s. 91. 


(ll Right to sue — Private individual — Par¬ 
ticular damage—Damage must be direct and 
substa7itial. To entitle a private individual to 
sue for a public nuisance, it must be shown 
that he seeks some particular damage beyond 
that suffered by the public, and the particular 
damage must be both direct and substantial, 
Sadq V. SUKA, 5 Bora. L.R. 116. 


(2) Public thoroughfare—Nuisance —Private 
action in respect of—Damage in common with 
others No special damage—Mandatory in¬ 
junction Suit for — Maintainability oj. —A pri¬ 
vate action cannot be maiutaioed in respect of 
a public nuisance, save by a person who suffers 
particular damage beyond what U suffered by 
him in common with all other persons affected 
by the nui^auce. Bhawan Singh v. NAROT 
TAU Singh, 6 A.L.J. 499 = 2 Ind. Gas. 365 = 
31 A. 444. [a,, 8 ind. Cas. 803.] 

(3) —Public nuisance—Right to sue-Special 

damage—District Police Act {Bombay Act IV of 
^90), s. 44— Orders by District Magistrate — 
Religious assemblies, orders at—MusiCy right to 
play.—]^o individual or class of individuals can 
sue in respect of a publio right unless the 
obstruction caused has resulted in special 
damage. .2 B. 467. 18 B. 693, F.) The 
Bombay District Police Act {IV of 1890) is not 
hitonded to confer any right upon any indivi- 
dual or class of His Mijesty’s subjects, which 
had not been given by the common law. The 
Act was passed iu the interests of publio peace. 
All that s. 41 of the Act contemplates is that, 
where a District Magistrate has passed an order 
in the interests of peace, it is open to any party 
to go to a Civil Court and get an adjudication 
in favour of his right, if any. The Legislature 
merely assumes that there is a right, which 
the District Magistrate's order has opposed and 
which can be vindictted in a Court of law. 
VlRUPAXAPPA PAKIRAPPA V. SHERIFF SAH 

Mulla Masud Sad, 11 Bom. L.R. 372 = 2 

Ind. Cas. 494. 

(4) — iVoise -• Legitimate traie—Malice. — 
Though a legitimate calling or trade may in¬ 
volve a serious nuisance by noise, it does not 
render that noise non-actionable, in other 
words, noise does not iipcessarily become non- 
actionable merely bepauso it is an incident of a 
legitimate trade, in dotermiriiug whether an 
actionable wrong has been committed and what 
m^suro of relief should be granted, the exis- 
teifto or non-existence of malice is a material 
consideration. Haui v. Vithal, 8 Bora. L.R. 
89. 

(5) Killing of cows by Muhammadans — 
CRsfo?)t.—Acts calculated to offend the senti¬ 
ments of a class do not necessarily amount to 


Public Market— concluded, 

a publio nuisance. Under certain limitations 
the slaughtering of kine by Muhammadans is 
not illegal. It is the legal right of every person 
to make such use of his own property, as he 
may think fit, provided that, in so doing, he 
does not cause real injury to others, or offend 
against the law, even though he may thereby 
hurt the susceptibilities of others. The right 
of Muhammadans to slaughter kine is one to 
which they are legally entitled irrespective of 
custom, and it is only when they abuse the 
right that its exercise can be interfered with. 

Shahbaz Khan v. Umrao Puri. A.W.N. 
1908, 64 = 5 A.L.J. 147 = 7 Cp. L.J. 381 = 30 A. 
181. i7 M. 590, 12 B. 430, 10 A. 44, 160, 17 
C. 862, 25 W.R. 72, R.) 


Powers of Advocate General to interfere in 
cases of—Mandatory injunction when will be 
granted —BOM. ACT III OF 1888, ss. 349- 
A, .?49-B, 12 Bom. L.R. 274 = 5 Ind. Cas. 
213. 


See Jurisdiction of Civil Courts, a. 

W.N. 1884, 74. 


Public Officer. 

See Civ. Pro. Code, 1908, s. 80. 

See Public Servant. 

(1) ^Sttrue?/or employed by Collector manag¬ 
ing khas mehil—"Public of^cer.”—A surveyor 
employed by the Collector in the khas mehal 
department is a publio officer, BAJOO SINQH 
V. Queen-Empress. 26 C. 158=3 C.W.M. 
115. 


(2)-Specific Relief Act (I of 1877), s. 42- 
Suitfor decree declaratory of title without praysf 
for consequential relief—Relief by way of injune^ 
Hon not sought—Effect—Civ, Pro Code, 1892, 
s. 424, notice under .—This suit was in relation 
to the succession to a talukdari estate brought 
under the operation of Act XXI of 1881, and 
plaintiff merely prayol for a declaration of his 
right to succeed to the estate on the death of 
his father in preference to defendant No !• 
Defendant No. 1 pleaded\tbat the suit was not 
sustainable, that the plaint had not been pro¬ 
perly stamped and the suit was bad under s. 42 
of the Specific R:5licf Act by reason of the omis¬ 
sion to ask for consequential relief; and the 
second defendant, the tilukdari settlement 
officer, statecl that the suit 0 >uld not be main¬ 
tained in the absence of any notice to him as 
required by s. 424 of the Civ. Pro. Code. The 
Assistant Judge found that the suit could be 
maintained without any notice given, under 
9 , 424 of Code, to the settlement officer ; but he 
rejected the claim on the grounds that, as 
plaintiff was suing to establish title by inheri¬ 
tance. he could not get relief on a stamp of only 
Rs. 10, and that, as ho could seek for other 
relief than a more declaration of title (e.g.t a 
suit for an aocounti, tho suit was barred under 
the provisions of s. 42 of tho Spooifio Relief Aot. 
Jardine, J., upheld the finding of the Assistant 
Judge with reference to s, 42 of tho Speoiflo 
Relief Act, on the ground that plaintiff had 
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Public Of^Q^v—concluded, 

omitted to seek the relief of an injunction against 
the first defendant restraining him from re- 
oeivmg future payment of maintenance {Gandy 
J. doubhngi. Fiamtifi was permitted to amend 
his plaint by adding prayers asking for reliefs 
by way of injunction restraining the first defend¬ 
ant from receiving and the second defendant 
from making payments towards future main- 
tenance of the former. SABDARSINGJl v. 
GANPATSINGJI, 14 B. 395. [H 25 C. AQ- 
2C.W.N.76. il3B.^86.] ^ ' 

5ee ATTACHMENT—SUBJECTS OF ATTACH¬ 
MENT. 240. 102-1 C.W.N. laS. 

policy—TraflScking in —See CON 
tract ACT, 1872. s. 23, 86 P.R. 1893. 

Manager of an estate under Court of Wards 

—bee Court of Wards, 23 C. 344 . 

Illegal arrest when actinig bona fide—Liabi- 

Rty 01 —See Judicial officers, Liability 

OF, 3 Agra 409. 

Suit against Collector—Act done in official 
capacity—Nee JURISDICTION OF SUBORDI- 

NATE Judge, 15 b. 441 . 

trustee—“Public Officer”—See OFFI¬ 
CIAL Trustee. 7 C. 499 . 

of-As witnesses—See 

and ATTENDANCE 
OF WITNESSES, 6 M.H.G, App. 6. 

Public Place. 

y station is a public place. Cawasji v. 
w.l.P, RAILWAY. 4 Bora. L.R. 290. 

isnofa.—“A machhwa (boat) 
bartered by the accused for gambling ” is noc 

Emperor V. Jusubally. 7 
"Om. L.K. 333 = 29 B. 386. 

Public Policy. 

See Champerty. 

See Contract-Illegal Contracts. 

See (^NTRACT ACT, 1872, S. 23. 

fra«f to stifle prosecution ,—A con- 

aeaine^° ^ prosecution is void as being 

BKITTr.«“ DALSUKHKAM V. DE 

•oRITTON, 6 Bora. L.R. 73 = 28 B. 326. 

wafi -^^^-compowndabfe offence—UltL 

^^^^^poundable offence or no 

pieaded~~Vni~'^^^^^^ poficj/—J’oefs net full 
ierpyin^ as opposed to public policy—In- 

considerar^^^^f^ po^er.—Where part of the 
ine an agreement was the stifl- 

At the time was 
ahio « ® ft prosecution of a nou-compound- 
void DC held, that the agreement was 

the public policy, even though 

found Courts might ultimately have 

offenno compoundable ofience, or no 

19 M iftQ committed. (28 B. 326, 

been n7n ’ Where the facts have not 

luiiy pleaded by the patties, the Courts 


Public Policy — continued, 

will deduce them from the evideuoe aud apply 
the doctrine of public policy. Chhatr vpal v 
Fundilal, 6 N.L.R. 148 (27 A. 266, E ) 

(^)-~Agreement for reward to procure wife — 
An agreement by a hireling or stranger'to 
assist a Hmdu for reward in nrocuring a wife 

*s\jT°r‘T‘^PAo contrary to public policy. 

C 365 at MT/) Parshad, 2 0. 

(^)~~Contract to avoid marriage on breach of 
a specified conciifion.—It is contrary to the 
policy of the law as administered by British 
Courts to allow parties to a contract to avoid 
a marriage on the breach of a condition embo¬ 
died in the agreement. Chait RAM v. Mus\M- 
mat Nathi. P.L.R. 1900, p. 193. 

Contract against—Undue influence — Un¬ 
conscionable bargain-voidable contract, power 
of Court m respect of— Contract Act, 1872 ss 
16. 19 ^a. -Act VI of 1899, s. 2-RUificaiion 
of contract caused by undue influence, proof of 

a a%56 ' 174, 5 

Office of Khatib—Appointment of deputy 

during minority—Consideration—Public policy 

—Stc agreement, 8 Xnd. Cas. 745 = 9 H.L. 

mortgage-decree 
for debt not secured by mortgage, validity of 

i; M!w"'2or' 

Hindu law—Mirasi right in temple—Suit 
a^mst office-holder—Compromise for sale of 
office and emoluments-Public policy—Execu 

tion of decree passed in terms of compromise- 

Power of executing Court to refuse to execute 

decree See COMPROMISE —GENERAL, 26 M* 

Marriage—Agreement to pay money in 
consideration of giving child in marriage— Void 
as against public policy— See Contract- 
Illegal Contracts, 22 B. 658. 

Sub-overseer obtaining lease in the names of 
his brother and brother-in-law—Public policy 
—See Contract act, 1872, s. 23 , u indf 

03rS« 

See Contract act. 1872, s. 27 , 2 M. 44 . 

Contract of marriage—Agreement to pay 
money—Legality of contract—C ontract 
act, 1872. s. 65. 1 C.L J. 261. 

Costs Taxation of costs, 17 ai. 
See Customs—’Punjab—general p r. 

R. 1900, p. 534. iNii.uaD, ir'.u. 

Public policy-Payment of fiMsfoori or com- 

mission-5ee DUSTOORI. 91 P.R 19i0 = iQa 

P.W.R. 1910 = 189 P.L.R. 1910 = 8 lud Cas^ 

Office of dancing girl attached to temple. 
Courts bound to recognise endowments connect¬ 
ed with Custom—See Hindu Law— Cus 
TOM, 14 B. 90. ^ 
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Public Policy— concluded. 

See Hindu Law—Custom, 1 M. 168. 

See Hindu Law—Marriage, 28 C. 751 — 
5 G.W.N. 673. 

Exclusion of murderer and his desceodints 
from inheriting to the property of the deceased 
their succession being opposed to— INHE¬ 
RITANCE. 4( P.K. 1906 = 9-5 P.L.R. 1906. 

See INHERITANCE. 74 P.R. 1900. 

Insolvent—Private settlement with creditor, 
validity of—Absence of notice to Ofihcial Assii?oee 
and other creditors — See INSOLVENCY — 

General. 20 B. 636. 

See Legal Practitioners—Pleader- 
Remuneration, 5 P.R. 1878. F.B., 26 P.R. 
1874. 

A Judge to have regard to. in cases of dis¬ 
covery - See Letters Patent. 1865, High 
COURT—BOMBAY, 3. 16, 4 Bom. L.R. 342. 

Agreement in adjustment of decree of Court 
—Agreement opposed to— Estoppel— See LIMI¬ 
TATION ACT. 1908. ART. 182 —GENERAL. 5 
O.C. 217. 

Succession—Slayers right to inherit--Muham- 
madan Law—Public policy — See !MUHAM- 

MADAN Law— Inheritance, P.L.R. 1900, 
p. 455. 

Gambling in litigation —F iiUire of considera- 
tion—See RIGHT OF SUIT—MISCELLANEOUS, 
9 0.W.N. 477, P.O.=SO.C. 155^27 A. 271 = 
32 I.A. 113 = 15 M L.J. 197. 

Agreement with Inspector of Land Records 
to purchase land in name of another—Public 
policy—See SPECIFIC PERFORMANCE, 8 Ind. 
Cas. 441. 

Public Purposes. Acquisition of Laud for. 

See Act VI of 1857. 

Public Record. 

Ancient documents—Presumption as to their 
genuineness—Production from proper custody 
—Mortgage—Acknowledgment of liabilitv — 
See EVIDENCE ACT, 1872, ss. 35, 74. 80. 90. 
59 P.R. 1901. 

Public Right. 

{\) —Public right ^Special damaqe—liight to 
sue. —When the plaintilT is. as a raiyat of a 
certain village, ontitled to graze his cattle on 
the tank-bed. the fact that the other raiyats of 
the village have similar rights does not make 
his right a public right i i the sense, that no 
action can be brought upon it unless special 
damage is proved. VenKATACHALA v. KUP- 
PUSAMI. 11 M. 42. [R., 5 Bom L.R. IIG, 
8 C.W.N. 425, P.C.] 

See Jurisdiction of Civil Courts, 3 
B.L.R. A.G. 305 = 12 W.R, 199. 

Public Road. 

See Public Way. 

See ROAD. 


Public Koad—concluded. 

Right of person to gub-soil of road—Land 
when not used as —Owner’s right to claim pos¬ 
session of— See BEN. ACT III OP 1664, a. 10, 
20 0. 732. 

Encroachment on—Powers of Municipal 
Commissioner— See BOM. ACT III OP 1972, 
s. 195, 12 B. 474. 

Encroachment, on a,—See BOM. ACT V OP 
1879. S. 214, 1 Bom. L. R. 161. 

What is—Passage of cattle of adjoining 
owners—Effect— See MAD ACT V OP 1884, 

8 lud, Cas. 682. 

Suit for Dossession of a part of public road 
—See appeal—MISCELLANEONS, P.L.R. 
1900, p. 440. 

See APPELLATE COURT — OBJECTIONS 
FIRST TAKEN IN APPEAL. 6 B.L R. App. 
73, 

See Easement, 62 P.R. 1898. 

Suit to set aside order of Magistrate—Public 
roai —Civil Court—Jurisdiction— See JURIS¬ 
DICTION OF Civil Courts, 3 B.L.R. App. 
43=11 W.R. 434 = 12 W.R. 199 = 3 B.L.R, 
30o. 

See Jurisdiction op Civil Courts, 103 
P.L.R, 1901. 

Public S ervants. 

See Clv. Pro. Code, 1903, S. 80. 

See PUBLIC OFFICER, 

(1) —Poddar of the Bank of Bengal, not a 
public servant. —A poddar of the Bank of 
Bengal is not a public servant, under ol. 9t 
8. 21 of the Penal Code. In re MODON 
Mohun. 4 C. 376. 

(2) — Act XXVI of 1850—.VunicipnZ Commia- 

sioners— Public servonts — Reg. II of 1827* 
s 43—Saif a^ainsf CorawiAsioner-" 

Jurisdiction. —A Municipal Commissioner ap¬ 
pointed under Act XXVI ol 1850 is a public 
servant within the meaning of Reg. II of 1827, 
s. 43. 1 B. 628; D., 14B.-296.] AMunsif 

has no jurisdiction to try a suit brought against 
a Municipal Commissioner for acts done by him 
in his public capacity. GREAVES V. BHAQVAN 

TULSi, 4 B.H.C.A.C, 93. [.-Ippf., 1 B. 628 ; 

D., 14 B. 236.] 

f3)—Bombap I o/ 1865, 5. U—Power of 
surveyor- tn enter private /jousos—Whether 
s. 11 of Bombay Act lof 1865 justifies surveyors 
in entering private hmi'jes for the purpose of 
measuring them. Req v. BHAOTI D.AS 

Bhagwandas, 5 B.H.C. Or. 81. [/i., Rat* 

Uu. Crim. Oases, 850.) 

(4 it 5)— Censure of — Libel by a public 
servant. —The power to dismiss a publio servant 
includes the power to reduce him. or to censure 
and reprimand him. A charge of libel against 
a publio olfioer must fail if it is contained in a 
document which is privileged, because that 
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Public Servants—con^iiiwei. 

ioQumeot cannot ba produced and so is ioca- 
pabh or being produced in a Court. Jehangir 
7. SECRETARY OF STATE, 5 Bom L R 30 = 

27 B. 189. 

(6)—Public servant, dismissal of—Board's 
Rules, 1902, $. 14 Dismissal in contravention 
of Rules^ Decldration — Jurisdiction —- Civil 
Specific Relie/ Act, s. ii-Noliflcalioi, 
justifiable ^ The plaintiff, who wa^ a oublic 
aervatit, was prosecuted for ceroain oSences 
under the Penal Code but was acquitted. The 
Collector in whose office he was employed, 
however, dismissed him in conseauence of f^cts 
or circumstances brought to his notice, but not 
elicited at the judicial trial, without giving him 
opportunity to explain them. Held {ver Moo- 
k^jee, J.) that the Collector was bound to hear 
him before he was dismissed. The exception 
mentioned in Board’s Rules, l'J02, page 70. s. 14 
contemplates cases where the public servant has 

been convicted at a judicial trial. Per Curiam, 
Except when it is otherwise provided by 
statute, all public officers and servants of the 

appointments at the pleasure 
of the Crown ; and all ingeneral, are subject to 
m^issal at any time without cause assigned. 
What the Crown can do independently of any 
enquiry and without the assignment of any 
reason, cannot be questioned in a Court of law 
on the ground that the enquiry has not been 
satisfactory or in proper form, or that the 
reason assigned is unsound and open to cri- 
icism. A suit for d images for wrongful dismis¬ 
sal cannot be maintained against the Secretary 

of State. S. 42 of the Specific Relief Act does 

not sanction every form of declaration but only 
a declaration that the plaintiff is entitled to a 
specific legal character or right as to property. 

^ not entitled to a declaration 

15 1 fiad bean in contravention of 

e Rules, because it did not fall within the 
cope of s. 42 of the Specifio Relief Act, nor 
ouiu It lead up to any consequential relief 
gainst the Crown which the Court was compe- 
en to grant. The Government acted within 
Hs rights when it notified the fact of the dis- 
issal of the plaintiff, solely with a view to 
prevent his re-employment in Government 
rvice in any capacity. The publication of the 
0 ification did not entitle the plaintiff to any 
eiief against the Secretary of State. RaMDAS 

aAjRAy. Secretary op state, 17 C.L J. 

^3 = 16 lad. Cas. 922, 

Inspector of Union whether a— 

S 40 Acb—S^e Mad. act V OF 1884, 
^3, 21 M. 428. 

appointed by District Treasurer, 

Contract ACT, 1872, s. 23, 
1912 (N.W-P.P.) 

with public servant—Conflict with 
Aom void—See CONTRACT 

act. 1872, B. 24, 13 C.W.N. 59 = 1 Ind. Cas. 

R -Damages, Suits for, 8 

***tt.0,A.G. 202. 


Public Servants— conc/wded. 

Asptant Collector’s report to the Collecfor- 
Admissibility in evidence — See Evidence 
act, 1872. s. 35. 2 S.L.R. 82. 

1 ^^^rSDICTION OF MuNSIPF’S COURT. 

1 iS.tl.U. 144. 

Act of, in closing irrigation canal—Authorised 
by Statute-Tortious eviction—Suit against — 
Right to withhold rent —See Landlord and 
Tenant-General, i S.L.R. 244. 

See Small Cause Court, Mofussil 
Jurisdiction of—General, 18 m. 395 , ’ 

Order against, for enforcing the performance 
of duty by, by an order of High Court—See 

Specific Relief act. i877, s. 45, 7 Bom, 

Xj. K. 1o1« 

Public Street. 

5ee Public Way. 

*U * street— What constitutes.—^hetQ 

the lane in dispute was shown, besides its user 
as a public lane, to be (i) named by the Muni- 
cipiluy; (2} bearing a name in Laughton’s 
plan ; and (3) described as a public lane in the 
documents of title, the lane was held to be a 
public laue. OOSMAN v. Esmailjee. 2 Bom. 

L R. 952. 

consfifwfes a.— The mere facts 
that Municipal sweepers are empl lyed in sweep, 
ing a street and that the Municipality keeps 
up lamps in that street, are not sufficient bv 
themselves to establish that the street is a 
public one. ANKLESHWAR MUNICIPALITY v 
Rikhavchand. 2 Bom. L.R. 1076 = 25 B,* 
315. 

Construction ol—See BOM. ACT VI O'R' ift 7 u 
s. 17, 20 B. 146. ' ’ 

See bom. ACT VI OP 1873, ss. 42 (1). 48 75 
19 B. 212. ^ ‘ ^ * 

See Nuisance, 4 P.R. i895. 

Right of every member of public to conduct 
procession—StJe PROCESSIONS, 26 M. 376. 

Public Thoroughfare, Obstruction to. 

See Right op suit—Obstruction to 
public thoroughfare, Suits concern¬ 
ing. 

(l}-Pw6Zic street - Obstruction ~ Special 

damage,—ThQ appellant sued the respondent 
for removal of a certain obstruction from a 
public thoroughfare, alleging that such obstruo- 
tion had narrowed the way, and such narrowing 
had resulted in cattle driven along it straying 
on his land. Held that, there being a suffi- 
ciency of road along which cattle could be 
driven the damage which had resulted to the 
appellant from such obstruction was not a 
natural or necessary consequence of the res¬ 
pondent’s act, or such special damage as could 
give the appellant a right to sue. Knadhi v 
Kab^A, A.W.N, 1881, 98. 

(2} Public thoroughfare — Obstructi(yn — 
Removal—Special damage.—Where no gjecial 
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Public Thoroughfare, Obstruction to — concld, 

damage is caused to the plaintiff by an obstruc¬ 
tion in a thoroughfare, a suit for its removal 
instituted by the plaintifi is not maintainable. 
Taffuzul Husain V. Fazal Imam, A.W.N. 
1881, 103. 

Removal of obstruction from public thorough¬ 
fare—JURISDICTION OF Civil Courts, 
11 B.L R. 9 = 19 W.R. 345. 

Public thoroughfare, obstruction to—Special 
damage essential for right of suit in Civil 
Court—See JURISDICTION OF CIVIL COURTS, 
10 A. 498 = A.W N. 1888, 205. 

Public thoroughfare — Suit to remove en¬ 
croachment—Maintainability— See JURISDIC¬ 
TION OF Civil COURTS, 1 A. 249. 

See JURISDICTION OF CIVIL COURTS, 3 C, 
20, F.B., 27 C, 793. 

Public Way. 

See Public Street. 

(1) — Public road—'User of road bp public — 
Acquiescence by owner — Inieniion — Effect. —In 
order to prove that a road is a public road, it 
is sufficient if acts of user by the public are 
shown to have been acquiesced in by the owner 
of the land over which the road passes and if 
those acts are of such a character as to warrant 
the inference that the owner intended to make 
over to the public the right to use the land as 
a public highway, J, ANDERSON v. JUGGO- 
DUMBA DAIJI, 6 C.L.R. 282. 

(2) — Public road'-Extent- —A public road 
includes also a fair margin which may be used 
for various purposes in connection with that 
road. When the proprietor of certain lands 
through which a puDlic road passed, sued for the 
removal of certain trees planted on the margin 
of the road, lield that the plaintiff was not 
entitled to remove thc.se trees so long as the 
land on which they grew formed a portion of 
the public road. But, the plaintiff would not 
lose all rights that he had as owner of the lauds 
used as a public road. Tbo lauds would still 
continue to bo subject to the right of ease¬ 
ment. When they ceased to be used as a 
public road, the land would revert to the 
plaintiff or to any other person who might 
establish bis right as proprietor thereof. Har- 
RENDRO COOMAR CHOWDHRY v. TARAMONEE 
CHOWDHUAIN, 7 C.L.R. 272. 

(3) — Public road — Dedication^Presumption 
of dedication—Length of user by public suffici^ 
ent to give rise to a presumption of dedication 
to public use. —Where a certain piece of land 
was found to have been used by the public con¬ 
tinuously and without interruption as a passage 
for more than twenty years under such circum¬ 
stances as to indicate an intention on the part 
of the proprietor to leave the public in undis¬ 
turbed enjoyment of tbo land. Held, that this 
was more than sufficient to show dedication or 
an intention to dedicate tbo land to public use 
by the proprietor. BACHCHU v. The MUNI¬ 
CIPAL Board of Benares, A.W.N. 1900, 
128. 


Public Way— continued, 

i4)~Eight of dedicator of road to public—Such 
dedicatorresponsible for keeping road in order 
—Right to sue for damages and injunction— 
Proof of special damage not necessary. —The 
owner of the soil who dedicates a way to the 
public for paths with no other rights than a 
tight of passage, may exercise any right not in* 
consistent with the exercise of the right of way 
by the public. If such owner is bound to keep 
the road in repair and in order, for the use of 
the public, he is entitled to bring a suit for 
damages and injunction against the person- 
who destroys ihe improvements effected by him, 
here, spec ial damage need not beproved. Maha- 

RAJ Bahadur Singh v. Parash Nath 
Singh, 31 G. 839. 

(5) — Public highway —O6sfrucfton— Nuisance 
—Suit by private individual—Special damage 
— Inconvenience and loss of time—Detour. —In 
the case of a public road, a private action can¬ 
not be maintained in respect of an obstruction 
to it by a person, unless he suffers particular 
damage beyond what is suffered by him in 
common with all other persons affected by the 
nuisance. (31 A. 444, 6 A.L.J. 499, 2 lod. Cas. 
36,5, 2 B. 469, R.l Tbo stopping of a public 
road and thereby rendering it necessary for a 
person to make a detour is such special da¬ 
mage as justifies him in instituting a suit for 
the removal of the obstruction. KAMA CHAN¬ 
DRA V. JoTi Prasad, 8 lad. Gas. 808. 

(6) — Public way —06sfrMcfion— Right to sue 
—Special damage. —The defendants obstructed 
the plaintiff from carrying his taboot on a pub^ 
lie road during the ^lohurram on the ground 
that they did not rocoivo from the plaintiff 
certain A/au-p-ins which they were entitled to 
receive : Held, that tbo fact that the defend¬ 
ants had the right to receive certain •Man- 
pans from the plaintiff would not entitle them 
to cause obstruction to the plaintiff’s taboot 
and to bis right to use the public road ; since 
if the defendants had any right to any A/an- 
pans, they ought to have asserted it in a Court 
of Jaw and that could give them no right to 
prevent the plaintiff from using a public road. 
In a suit in respect of obstruction caused to a 
person’s right to use a public road, ho must 
prove cither that there has been an interference 
with his public right which involves inter- 
foronce with some private right of his or that if 
no private right of his has been interfered with, 
ho has suffered some damage peculiar to him- 
.self from the interference with his public right. 
Kashim SAHEii V. AYAPPA, 8 Bom. L R. 
646. 

(7) — Public way — Right of —Procession 

—A/arcItinj 7 ^ procession on a public road— 
Public nuisance —6'pecirtf damage.—The plain¬ 
tiffs sued, on behalf of themselves and of other 
members of a religious community, in a village, 
to have a declaration of their right of marohing 
in procession with a car along a parliculaf 
public road to certain temples, and for an in¬ 
junction restraining the defendants (members 
of another religious community of the village/ 
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Public Vay — continued, 

from iaterfering with the plaintiffs. The de¬ 
fendants (who occupied land abutting upon a 
portion ot the roadl contended that theplamtiffs 
had no right to march along the road. The 
lower Courts dismissed the suit on the ground 
that, as the toad was puolio, the plaintiffs 
could not sue unless special damage were 
shown and proved. On appeal: Held, that 
the suit lay, since it was not lor the removal 
of a public nuisance, but for a declaration of 
the right of an individual community to use 
the puDlio road. Every member of tne public 
and every sect has a right to use the puoiio 
street in a lawful manner, and it lies on tnose 
who would restrain him or it to show some 
law or custom having the force of law abrogat¬ 
ing the privilege. Easlingappa Parappa 
Chedachal V. Dhahmappa BASAPPa 
CHEDACHAIi, 12 Bom. L.R. 586 =*7 Ind. Cas. 
663-34 B. 371. (26 M. 376, F.) 

(^)—Aaverse user by ind%vidual—No bar to 
desertion by puoUc ,— Adverse user by an indivi¬ 
dual of a public high-way, or any part thereof, 
lor more than twenty years, is no bar to the 
assertion by the public ol their tight over the 
high-way or the portion thereof, so adversely 
Used. GOVIMD GaNGADHaR v. PRESIDENT, 

Municipal committee, bhandara, 2 C.P. 
li.R. 30. 

l9) Public highway — Diversion of road — 
B^nts 0 / adjoining landnoiatrs—(xrant by 
Municipality of abandoned toad — Act XV of 
1673 tiV. IV.P. and Oudh Municipalities Act), 
fl. 38, A hignway or waste laud adjoining it, 
must be presumed to belong to the owners of 
the adjoining laud, aud when it is abandoued 
as a road, It reverts to such owners jointly. S. 38 
of tne N.W.P, and Ouah Municipalities Act, 
was not intended to deprive persons of any pri¬ 
vate right ol property they might have in land 
us^ as a public highway, or to confer such 
Dght on the Municipality, nor has tne section 
any such effect. NlHAL CHAND v. AZMAT 

^IKhan, 7 A. 362-A.W.N. 1885, 56. [B., 

10 A. 663, 20 0.73^ 25 M. 635, 30 M. X85, 

0 A.L.J, 639-6 M.L.J. 39i-2lnd. Gas. 

468.] 

(iO) Plaint—Alternative reliefs—Rights of 
owe of the resideytts of a moholla in regard to 
land belonging to all the residents—Right of suit 
‘^Injunction—Public thoroughfare. —The plain¬ 
tiffs, residents of a mohaila, sued the deieud- 
ants lor possession ol the land in suit, or an 
ihjuaotion restraining them from building 
thereon and thereby interfering with the ease¬ 
ment of the plaintiffs. It was contended by 
the defendants that (i) the alternative relief 
Bought by the plaintiff was bad in law, (iij the 
plaintiffs could not sue the right alleged to 
have been invaded being a public right of way 
®hd all the co-shareis in the mohaila or in the 
Iftdd in suit should have been made parties to 
the suit or should have been formally repre¬ 
sented by the plaintiffs, under s. 30 of the 
l^de of Civil Procedure, (iiij an injunction 
®ljpuld not be granted, the injury to the plain- 
•iu8, being insigniffcant and d,pakka chaupal 

C. VIII—27 


Public Way —concluded, 

proved to exist in the mohaila. rendering the 
use 01 the land m suit for public puiposes un¬ 
necessary, HeiUy that (j) the plaintiffs were at 
liberty to claim, in the alternative, exclusive poa* 
session or an iujunction to restrain ttie cefeud- 
ants from inttriering with their rights hs co- 

sharers in the land in suit; 111) the plaintiffs’ 
suit lay as they claimed to establish tights 
vested only in them or in them and a limited 
number oi persons residing in tne mohaila and 
they were entitled to sue in their own right for 
a relief common to themselves aud others m 
respect of the land which was not a public 
thoroughfare or public m the sense that per¬ 
sons other than the mhabiiancs of the mohaila 
had rignts lu it; (jiii me plaintiffs were entitled 
to the injunction claimed by tuem. The tact 

that iana m a mohaila is not Nazul aoes not 
prevent ns being the property of the residents 
of the mohaila jointly. One ol the residents 
of a mohaila cannot use exclusively to the de¬ 
triment of other members of the community 
laud belonging to all of them, nor can he irans- 
fer his rights in it. Bucn land differs from 
public land or a public tboroughfate in that a 
limited number ol co-sharers can combine aud 
do what tney choose with it. Gujar MAL v. 
Ram Hichpal, 113P.L.R. l901 = yip.R. 1901. 

Obstruction to —See Building 9 G w n 
72 = 310.979. 

Public way—Right of — Implied grant— 
Remission ol revenue on land used as public 
way—Rignt of owner to claim compensation 

— See estoppel—ESTOPPEL BY CONDUCT 

125 P.L.R. 1902. 

Public way dedicated by zemindar—Suit bv 
him for removal of obstruction-Special lujurv 
need not be proved—JURISDICTION OP 
CIVIL COURTS, 10 A. 553 = A.VV.N. 1888, 


Public Work Ceas. 

Road Cess— See Ben. ACT X OF 1871 s. 

7 C.L.R. 373. * * 

Public Works, ‘ ProYincial,’ Act. 

See Ben. act li of I 877. 

Public Worship. 

Mahomedan Law-Custom-Public worship 
in mosque—Injunction restraining the defend¬ 
ants irom interrupting religious ceremonies in 
a musjid-Interest of Imam or matwaJi to be 
protected-iSee Mahomedan LAW— CUSTOM 
18 0. 448. P.G. = 1B1.A. 59. ^^STOM, 

Puchotra. 

(1)—Dumherdars —Payment of Govemynent 

revenv^ Claim /or Puchotra - Recurring 
claim. Plaintiff and defendant were lumber- 
dars of two bodies of cultivators of different 
castes, i'iajntiff s caste through plaintiff used 
to pay 3 of the Government revenue. Defend¬ 
ant’s caste through defendant used to pay tha 
remaining one-third. Plaintiff claimed pucho. 
tra in proportion to the revenue for which he 
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Puchotra — concluded. 

wfjs responsible. At one time, plaintiff had 
allowed defendant’s father to draw more than 
hi- share of tbe allowance- Reid, that plain¬ 
tiff was entitled to vuchotra in proportion to 
the riovernraent revenue which he represented 
as luraberdar, and that the claim was a recur¬ 
ring one which may be taken up at any time, 
and though plaintiff might have allowed the 
defendant’s father to go on drawitig more than 
his share, he was entitled to come in and de¬ 
mand his share of an allowance given by 
Government for work and responsibilitv which 
he fulfilled. BUDHA v. GULSHBH, 14 P. R. 
1873. 

(2) —Suit between lumhardars relating to 
awounio/puchotra— Jurisdiction—Civil Courts* 
—A claim for 'puchotra between lumbardars is 
a claim connected with tbe land revenue and 
therefore not cognizable by the Civil Courts. 
It is money collected with the Government 
revenue and taken by certain persons by 
order of Government as remuneration for the 
trouble of collecting the revenue and the per¬ 
formance of other duties, and the Civil Courts 
cannot therefore have jurisdiction to settle tbe 
amount of puchotra to be taken by each of the 
contending lumbardars. When, however, that 
question has been determined by a properly 
constituted authority, any infringement of such 
order could probably be made the subject of a 
civil suit. NURA, SONOPLAKHERA v. NURA, 
SON OF SAMANDA. 27 P.R. 1875. 

(3) —Puchotra— Aareement—Circular order 
of Punjab Government No, 530 of 16^/t April 

1872. —Under Rule 9 of the Rules framed by 
the Punjfcb Government under a. 0 and s. 65 of 
the Punjab Land Reveriue Act, 1371. a village 
headman is alone entitled to take Puchotra not¬ 
withstanding an agreement to the contrary. 
(Vide Circular Order of the Punjab Government 
No. 536 of 10th April 18721. MalIK OulIA 
Khan v. Malik Futteh khan, 73 P.R. 

1873. 

See Jurisdiction of CivilCouuts, 27 P. 
R. 1870. 

Pudukottah. 

Suit for land situated within—Civil Court of 
Trichinopoly—6’ee JURISDICTION-SUITS FOR 
Land, 2 M.H.C. 437. 

Puffing. 

(1) Agreement--Fraud--Rule respecting puffing. 
—Plaintiff sued for the recovery of commission 
on account of certain sales of pio^u^o^ made by 
defendant to a third person through the exer¬ 
cise of the personal influcnco of plaintiff with 
that person. There was an oral agreement 
between plaintiff and defendant respecting the 
terms abouc tbe pavmont ot commiss»on, and 
plaintiff sued on such agreement. Held that 
he was not entitled to recover, as the whole 
transaction was fraudulent, since it was clear 
fr ^m tbe evidence that plaintiff was the active 
agent in getting the third person to buy tho 
goods, that ho made an improper use of his in- 
iluence and friendship to secure a profit for 


Puffing— concluded, 

himself and thereby committed a fraud on tho 
purchaser who was ignorant of the agreement 
whereby the plaintiff was to make a profit at 
his expense. Held also that the case came 
under the ordinary rule respecting puffiing, that 
no achioQ would lie against an employer where 
the customer, in igooranoe ot a secret agree¬ 
ment between the employer and the person em» 
ployed to puff, was led to suppose that the re¬ 
commendation was made not in consequence 
of tho pecuniary reward that tho puffer is to 
get for recommending his employer’s wares, 
but is founded on the known character and re¬ 
putation of the employer, KHUAJA BUDURUD- 
DIN V. MAHOMED FAZUL, 40 P.R. 1873. 

Puffiiog Statements. 

If fraululerit—COPYRIGHT. 12 C.W.N. 
753 = 35 C. 403. 

Puisne Judge. 

Power of Lieutenant Governor. N.W.P.— 
Appointment of acting Puisne Judge of High 
Court—Time restriction— See 8t. 24 AND 26 
Vic-, C. 104. s. 7, 20 A. 267, P.C. = 25 I.A. 54 
= 2 C.W.N. 273. 

Puisne Mortgage. 

See Mortgage. 

Non-joindor of—Sre TRANSFER OF PRO¬ 
PERTY ACT, 1882, s. 85. 17 M. 17. 

Puochayet. 

See Contract—Breach op Contract, 

6 M.H.C. 40. 

See Contract—Wagering Contract, 
135 P.R. 1883. 

See Hindu Law-Partition, a.W.N. 

1884.217. 

Punctuation. 

(1)'—Construction of Acts --Punctuation. —It 
is an error to roly on punctuation in construing 
Acts of the Legislature. THE MAHARvNIOP 
Hurdwan V. Krishna Kamini Dasi, 14 C. 
365, P.C. = 14I.A. 30 = 4 Sar. 772. 

Pundits, Opinion of. 

(\)—Reference to—Of legal questions — Frame 
of the questions —Whore a reference is made by 
tho Court to tho Native Law Officers for an 
opinion upon a question wbioh arises in a suit 
before tho Court, the answer to which may 
bind a right, tho question submitted should 
embrace all tho important (tots pr>ved or ad¬ 
mitted in the suit, which may affeot the con- 
olusiou ; and it is tho duty of tho Court itsself so 
to framo tho question, that the Court may elicit 
an opinion upon tho very facts upon which 
the legal title depends. If the facts be not 
ascertained, but stated and disputed, then the 
question should ombraco either view of the 
facts. When tho opinion given is apparently 
irreconcilablo with tho opinions of approved text 
writers on the Hindoo Law, those who giTO 
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Pundits, Opinion of.~concluded. 

opipion should be a^ked to explain that 
which appears, prima facie, irreconcilable : so 
that, they may show on what ground an appa- 
reut exemption from the general law is inferred 
Whether on general custom modifying texts, 
on local usage, family customs, or other excpp- 
^onal matter. JlYNA BOYEE v. OOTAKAM, 2 

Suth. 452 = 1 Sar. 797. 

Opinion of~Valu& of.—The 
rule laid down in the case of Myna Boyep v. 

Ootaram. 8 M.I.A. 400, that an opinion of the 
li'undits apparently discordant from works of 

current and established authority upon Hindu 

Law, given in the absence of authorities or of 
local usage, is not to be received as conclusive 
upon the question at i'^sue. approved of. The 
COLLECTOR OF MASULIPATAM V. CAV\LY 

6 ^ W.R. 61, P.C.. 

Punishment Act (Corporal). 

See ACT Xt OP 1858. 

Punjab, 

Applicability of the Indian Easements Act, 

OD Easements act, 1882, 85 

•t.K. 1902. 

Punjab Acts. 

See Acts—Punjab acts. 

Punjab Alienation of Land Act. 

See Pun. act XIU of 1900. 

Punjab Appeals Act. 

See Pun. Act vri op is^s. 

See Pun. Act IX of 1873. 

Punjab Chief Court Act. 

See Pun. act IV OP 1866. 

Punjab Civil Code. 

Cit;ii Code, whether has force of 

iv Punjab Civil Code hag not received 

e orce of law from the Indian Councils Act, 

1^ to its never having been sanctioned by 

Council. MUSSQMAT 

noR S ^OUR V. ATMA Singh. 47 P R. 1870. 

90 PR P*R. 1888, 

yu P.R. 1909 = 147 P.L.R. 1909.] 


PMMjai Civil Code has legal force in 
waffers.—The Punjab Civil Code 
force of law with regard to pro- 
j in bankruptcy. The rules of the 

lea G^namissioner of February 1863 have 
Hifl n tbev are consistent with 

64 P R 1867 and RAM 
hand V. GUNGA BISHEN. 37 P.R. 1871. 

'pn Partnership—Suits relating 
TO partnership, 32 P.R. 1S70. 

i)f XXVII of 1860, grant 

/orc? i/ -Punjab Civil Code, legal 

J -Proved custom recognised by Punjab 


Punjab Civil Code— continued. 


XXVlToMfifiO application under Act 

AXVU of 1860. a certificate was granted by the 

Deputy Commissioner to the siste^f the debas¬ 
ed upon the words of s. IV nara 4 nf Vk. 

the'^^hie^c'* preferred to 

the Chief C mrt again«t the above order bv the 

nearest surviving collateral male relation of the 

deceased, asserting himself to be the heir-at- 

law of the deceased, the Chief Court held that 

the riv'°" 

^ AT . between the rule 

C vd Cod ,1 I? the 

.ml Coda and the Deputy Commissioner was 

right m having acted under its provisions The 

general scope and efiect of the Code was not to 

alter the law But the language of the section 

above referred to. taken by itself, is clear and 

taken alone, clearly alters the law. The question 

therefore, whether the Code altered th^e la^^ 

/ree from doubt. Sirdar ATMA 

SINGH V. MuSSUMAT ATAR KOUR fiQ PR 
1869. (7 P.R. 1869. R.) [R.. 36^878.] * 

(5)—S. 4, prtrrt9 Mahomedan Law—Inherit 
tance—Punjab Civil Code, s. IV. nara. 9 thp 
word childreri* in, referring only to male 

In this case were contained in nara Q a tt7 

»;* 1:',,'S.S‘.-V-,S 

' i., parents are surviving the 

grandfather and grand-mother have no claim to 

r" .‘rsr.’”?sss 

.1°. T, .t 

word could be taken to mean male children 
the m.stance given in the Code would be in con^ 

sonance with the rnles of inheritance according 

to Mahomedan Law. Prom the language of 
several of the paras in s. IV Part Toffhf 
Code, the intention clearly appears to be to 

nnl P"'^oipI-8 Of inheritance 

under the Mahomedan Law. The Chief Court 
was. therefore, of opinion that it Is the duty of 
the Courts to reconcile, as far as possible the 
rules of inheritance laid down in ^s TV of 
Code with those contained i^^he recogL' el 
authorities on Mahomedan Law and In the 

wmd -children- 

9nr r:fe:etrto^:i-rhni^^ 


(6) S. 13, parg^. n— Pre-emption—O'^tract 

of sale Buie of Mahomedan law inapplicable, 

-In a case where the right of pre-emptfon fs 

onnded not on the Mahomedan law bll on 
"he sItM “ ^Sreement as evidenced by 

The ft is not necessary! 

The intending vendor should offer an opport 

unity of pre-emption to certain classerof 

IS to be made to the revenue authorities and if 
no such opportunity is offered, the sale may be 
set asi^. The offer of purchase need no^ as 
I under Mahomedan law. be made after the 
I contract of sale has been conclnded. Where 
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Punjab Ci¥il Code—concluded. 

ao ofiir has distinctly been made, and as die* 
tiactly refused, the right of pre-emption is put 
an end to, even though the offer may have 
been made upon the fiuul contract (or sale was 
struck. MEHUB CHUND v. HuRDEO, 80 P R- 
1870. [R., yo P.R. 1909 = 147 P.L.R. 1909.] 

(7) — S. 13, para 11— Power of co sharer lo 
alienate hts share.—The Hindu law allows a 
sharer to compel a partition of his share and it 
prevents him from alieuatiog that share against 
the will and without the consent of the co- 
sharers. The Hindu law is overruled by the 
Punjab Civil Code, according to which a co- 
sharer in any kind of tenure has the right to 
sell his share without the consent of co-sharers 
but he must give them the option of purchasing 
it. A co-sharer in joint undivided property 
can, therefore, without the consent of his 
oo-sharers, temporarily alienate his share. 

Goobdit Singh v. Ootum Singh, 31 P.R. 
1870. [Appr., 78 P.R. 1879, 21 P.R. 1879^ 

(8) — S. 19, els. 9-15— Bankruptcy jurisdiction 
—Bankruptcy rules, legal force of. —The bank¬ 
ruptcy jurisdiction given by the Punjab Civil 
Code, s. 19, els. 9-16, has not been taken away 
from the Courts by Act VIII of 1859. A bank¬ 
ruptcy jurisdiction could exist alongside of the 
Code. The very terms of e. 106 of Act VIII of 
1859 show the framers of that Act contemplat¬ 
ed such a state of things. If a creditor attach 
the property of his debtor, subsequently obtain 
a decree against him, and i( in the meantime 
the debtor becomes a bankrupt, the judgment- 
creditor can bring his judgment-debtor’s inter¬ 
ests to sale, notwithstanding the property of the 
bankrupt has vested in the Official Assignee, for 
the Official Assignee merely takes the place of 
the bankrupt. The rule is, “ that the Assignee 
takes the property subject to the rights and 
equities which affected it at the time of the 
bankruptcy or insolvency” of the owner, and if 
there be an attachment before or after decree, 
and prior to the Assignee taking possession, the 
judgment-creditor has the right to have the pro¬ 
perty sold In satisfaction of his decree. Ram 
Chund v. Gunqa Bishen, 37 P.R. 1871. 
[R., 93 P. R. 1882.] 

(9) —8. 22, piraG—See RELIGIOUS INSTI¬ 
TUTIONS. 73 P.R. 1809. 

Punjab Civil Courts Act. 

See PUN. ACT XIX OF 1805- 

Punjab Courts Act. 

See Pun. act XVII of 1877. 

See Pun. act XVIlI of 1884. 

See Pun. act XIII of 1888. 

See Pun. act XXV op 1899. 

Punjab Court of Wards Act. 

See Pun. Act II of 1903. 

Punjab Descent of Jaghirs Act. 

See PUN. ACT IV OF 1900. 


Punjab General Clauses Act. 

See PUN. ACT I OF 1898. 

Punjab Government Tenants. 

See Pun. act III op 1893. 

Punjab Land Alienation Amending Act. 

See Pun. act I of 1907. 

Punjab Land Revenue Act. 

See Pun. Act XXXIII of 1871. 

See PUN. ACT XVII OF 1887. 

Punjab Laws Act. 

See Pun. act IV of 1872. 

Punjab Laws Amendment Act. 

See Pun. Act XII of 1878. 

Punjab Limitation (Ancestral Land Aliena' 
tton) Act. 

See Pun. act I OP 1900. 

Punjab Loans Limitation Act. 

See Pun. act I of 1904. 

Punjab Municipal Act. 

Sec Pun. act XIII of 18S4. 

See Pun. act XX OF 1891. 

Punjab Municipality. 

See Pun. Act IV of 1873. 

Punjab Pre-emption Act. 

See Pun. act II of 1905. 

“ Punjab Record.” 

Utudu Translatiou— Copyright — Infringe' 
meat—See COPYRIGHT, 16 P. R. 1893. 

Punjab Rules. 

Mortgage of lauds iu Oudh—Application to 
Oudh of Punjab Rules—See MORTGAGE—RE' 
UEMPTION, 8 M. J. 69. 

Punjab Ruling Chiefs. 

See Nawab OF Tank, 30 0.843, P.O.=67 
P.R. 1903 = 112 P.L.R. 1903. 

Punjab Tenancy Act. 

Sec Pun. act XXVIll of 1868. 

See Pun. ACT XVI OF 1887. 

Purakudles. 

Free occupation of Manaikata belonging t<7 
Mirasdiire—Sec LANDLORD AND TENANT- 
MISCELLANEOUS, 27 M. 617, 

Purbia Kurrals. 

Adoption of grandson of father’s sister among 
—Validity thereof—See HINDU LAW—ADOP*' 
TION. A.W.N. 1905, 236 = 28 A. 170, 


425 


THE ALL INDIA DIGEST. 


426 


Porchase. 

Proof of, with notice—N otice, 1 L.B.R. 
160. 

See PARTITION—Right to partition, 15 
P.R. 1878. 

See Transfer of Property act, 1882, 

•fl. 41, 1 L.B.R- 196. 

PoFchase-money. 

See Benami TRANSACTIONS. 

See Pre-emption—Purchase-money. 

See Vendor and purchaser— Pur¬ 
chase-money AND OTHER PAYMENTS BY 

PURCHASER, 

See auction sale, 1 Bom. L.R. 446. 

Sait for refund of —Where execution-sale was 
set aside, maintainabilibv of— See Civ. Pro. 
Code, 1908, s. 47, o. XXI, r. 90, 32 G. 332. 

See Decree—Decree, form of, i B L.R. 
A.O. 60. 

Right of decree-holder to tike, when aoorues 

— See Execution of decree -Miscella¬ 
neous, 5 Ind. Gas. 139. 

S‘>e Guardian—Duties and powers op 

OTARDIANS. 7 N.W.P. 201. 

Hindu Law—Vtienation—Son’s share not 
affected by father’s sale—Right of purchaser 
to refund of purchase monev—See HINDU 
Law—ALIENATION, 22 M. 312. 

See Hindu Law—alienation, 4 B.L.R. 

A C. 15=l-.i W.R. 446. 

Suit to rpcove*-—On failure of considpration 

—See Limitation act, 1908, art. 62.15 0. 51. 

Suit by vendor to enforce payment of pur- 
■chase monev by sale of purchased property, 
nature of—See LIMITATION ACT. 1908. arts. 
Ill, 132, A.W.N. 1908, 71 = 3 M L T. 374 = 5 
A.L.J. 243 = 30 A. 172. 

See Limitation act, 1903. act. i8i, ii A. 
372=A.W.N. 1839. 113. 

Mortgage for balance of unpail purchase 
money—Dismissal of suit on mortgage—Subse- 
-guent suit to enforce lien for balance of unpaid 
purchase money— Maintainabilitv—See RES 

JUDICATA—Cause op action, 26 M. 6io. 
Charge—Unpaid purchase-money is a, upon 

land-See Sale-General. 5 N.L.R. 66=2 

ind. Gas. 243. 

Suit to recover purchase-money — Auction 
pucohase—Not of Small Cause nature—Order 
^t final — See SMALL CAUSE COURT 

mopussil, Jurisdiction of. General, ii 
M. 266. 

Oonbract to sell immoveable nroperby — 
Dacree for soeoifio pacfnrmaoce and oavmant 
of purchase money—F’assing of ownershio — 
See Vendor and purchaser—Completion 
OP TRANSFER, 6 B. 554. 

See Vendor and purchaser—Comple¬ 
tion OP TRANSFER, 3 A. 77. 


Purchase-money—concZufZed. 

Non-payment of, in a contract of sale —See 

Vendor and Purchaser — vendor, 
Rights and liabilities op. i Bom. L.R. 5 

= 23 B. 525. 

Purchasers. 

See Benami Transactions. 

See Lis pendens. 

See Mortgage “Sale op mortgaged 
property. 

See SALE. 

See Vendor and Purchaser. 

See Burden op proof—Hindu L\w 3 

N.W.P. 188. 

Pu-chaser at Court sale—“Party” and 
“representative of party ”—5ee CiV. Pro 
G 0t)E. 1903, s. 47. 15 B. 290. 

Of attached property after attachment in 
execution of decree, whether a person ‘whose 
immoveable property has been sold* within the 
meaning of s. 310-A, Civ. Pro. Code—See CiV. 
Pro. Code. 1908. O XXI. r. 89. 8 O.C. 189. 

At execution sale—Purchase with knowledge 
of defective title—Right to refund of purchase- 

money—See Giv. PRO. Code, 1908. 0. xxi 
r. 93, 3 A.L.J. 819 = A.W.N. 1906, 310. 

See Equity op Redemption, 5 B L.R, 
460 Note. 

See Hindu Law—Debts, 4 N.W.P. no. 

Of joint family property from the Manager 
mu«t prove necessity for the sale—See HINDU 
Law—Joint Family, 3 Bom. L.R. 243. 

Purchase of undivided share of specifio 
family property—Right of purchaser to sue for 
partition—See HINDU Law—PARTITION 15 
C.P.L.R. 156, * 

s«e Mortgage— sale op mortgaged 

PROPERTY. 3 N.W.P. 207. 

No saleable interest in judgment-debtor at 
time of sale—Right of ourohaser to sue for 
purchase mon<»y—Se/^ RIGHT OP SUIT—SALE 
IN EXECUTION OF DECREE, 12 C.P.L.R. 49, 

Purchase without notice. 

(D—The plea of purchase without notice 
though it m\v he good against an equitable 
claim is no defence agunst a legal claim, 
AMIRBIBl v. ABDUL, 3 Bom. L.R. 658, 

Purdanashin Lady. 

See Pardanashin Woman, 

Purdanashin Woman. 

See PARDANASHIN WOMAN. 

Pupohit, 

See JURISDICTION OP CiVIL COURTS 7 
M- 424. ’ 

^uit to establish exclusive right to receive 
fees p%id to—Necessity for proof of contract or 
usage—See RIGHT OP SUIT — OFFICE OB 
EMOLUMENT. SUITS RELATING TO 2 
M.H.O. 330. 
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PutnI. 

11 Putui tenure—Purchase at sale for 
arrea/s of rent^Notice to darpatnidar annulling 
darpaiDi Darpatnidar a JJindu lady — Her 
refusal to give up darpattu — tSuu hy purchaser 

Jor possession and mesne profits—Lady's death 
durina litigation—Hubstiluiion of her sons as 
defenaants Mesne profits Son's liability to 
lohai extent limited to assets received from lady 
up to lady's death—Personal liability for subse 
queni mesne profits—Bengal Tenancy /IcMVlII 
of s, 1G7.- The plaintiff purchased a 

patni lit-nure at a pale /or arrears ot rent and 
served a notice uiiaer s. 1G7 of ibo Bengal Ten¬ 
ancy Act on one K. the daughter and heir of 
the original uarpitmdar^ annulling the dar- 
patni teouie and requesting her to give up 
pos'-’epsioij. Sbe lefuscrl to give up possession 
and the plaintiff brotgbo ibis luil. for recovery 
of poKsessiou and mesne profits. R died during 
the litigation and her sons were made defend¬ 
ants in the buit:-/ieW, that R's failure to 
deliver possession to the plaintiff was a personal 
tortious act on her part, which rendered her 
per.<rnHlly liauie to an action for mesne profits 
Of drtinages, and not an act which can be re- 
gardeu as one done in ibe interests o/ i ho family 
estate, and that, theiefore, her sons would be 
liable /or mesne profiis which had accrued 
prior to her death, to the extent only of her 
assets which bad come into their banes at her 
death, and that, for the mesne profits sub-e- 
quent to her dratb, ihey would bo liable 

pereonahy. Nai-A ll CHANDRA Pal v.Kamini 
Kumar Lahihi, i6 loci. Cas. 203. 

Putnidar. 

See Putnidar, 

Putni Taluk 

See Putni Taluk. 

Putni Tenure. 

See Putni Tenurk. 


Putteedaree Village— concluded. 

of the village lands and the unoccupied parts of 
the abadi and the portions of the abadixn which 
the cultivators reside remain joint. Iq this 
respect, ho is in no different position from that 
of a mnhh kuhzx whose dwelling house always 
follows the tenure of bis land. KiRPAL SlNGH 

V. Keskee. 67 P R. 1869. [R.. HP. K. 1879.] 
Pyatpaing. 

{\) — (:trtificaie of report of transfer of interest 
in a revenue holnng - Revenue Register IX, 
foil and counterfoil.-^ The f«.>il commonly snowu 
as pyatpaing is not admissible in evidence to 
prove the report. It is nm roly a stattment in 
writing ma.ie by the thugyi that a report of 
talc had been m^ide to him by the piriios. It 
is not direct ovidenca that a report bad been 
made. It can only prove that the thugyi 
stated 1 hat a report had been made, and the 
fact that the thugyi m.idesuch a statement out 
of Court is not admissible. The counterfoil 
of Revenue Register IX ought to bo signed by 
the parties or at lca«t hy the seller. If so 
signed it is itself the report, and is admissible 
in evidence?. MauNG CHEIK v. MauNG THA 
Hmat, 1 L.B R. 260. [R., 4 L.B.H. 231. 3 

L.B K, 40. L.B K. 1005—1906,250.] 

Admisubility of, in evidence—Sefl EVIDENCE 
Act. 1572. ss. 157. 169. and 160.3 L.B.R. 
250. 

lileaning (f ~ See GIFT, 14 Bur. L.R. 30. 

Pykes. 

Occupancy right in Assam — Pykes, their 
rights and privileges - St»e RiCtHT OF OCCU¬ 
PANCY—General. 15 0. 100. 

Quarrel. 

Defamation — Uso of abusive words in a 
quarrel —No intcniion to injure reputation or 
character—Not actionable —DEFAMATION, 
10 M.L.J. 83. 


‘‘Putra Poutradi Kranie,” 

See Hindu Law—Will 
46=10 C.L.R. 349. 


7 C. 304 = 8 I. A. 


Malik --lireaning ol—See Hindu Law— 

Will, 24 c. 834, P. C. = 24 I. a. 76 = l G W N 
387, 20 C. 906. io.w.n. 


Putra Poutradi Santan. ” 

Meaning of—See Deed—CONSTRUCTION 
OF deeds, 7 C.L.J. 291. 

** Putra Poutra Paryantam.” 

See Hindu Law—Widow, 7 JI. 367. 

Putteedaree Village. 

{'i)-l7nperfect putteedaree village, full rights of 
proprietor in his dwelling /lOHsetn— Malik kubza, 
residence of, following tenure of land,—A pro¬ 
prietor in an imperfect puitidaree village, who 
possesses a residence in it, has a full right of 
property in that dwelling house although some 


Quarry. 

rrics, grant of—Quanyingfor 
buili>ng niatertah, whtther infnngenient of 
grant. —A peculiar lease of slate quarriea 
granted by the Raja of C to W.M. which was 
subsequently assigned to T by the lessee wasna 
follows. “...I...Raja of C...do hereby make 
over to W.M. on lease the good will, *.o,i to 
have and to hfdd all the slate quarries within 
my territory at any place within a distance of 
15 miles from the station of D that may now 
exist or may hereafter exist or be discoreffld 
within the abovoinontionod distance of the 
station.” Held, m) that the lease deed did not 
purport to grant the soil over that \ast cxiont 
of territory, not did it oven purport to grant 
all the slate which might bo found under the 
soil, (6) That the effect of such grant was 
merely to grant the right of working such 
quarries (which then existed or which might 
be afterwards discovered) as produced sal 
(roofing slate of the best description) 
chokka (heavier than cel but used for roofio^ 
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Quarry— coniimied, 

purposes), and that the right conferred upon 
ihe grantees was of this kind, that if any 
person should open a quarry for the purpose of 
working slates of ihe above description, it was 
open 10 them to come to the Courts and restrain 
him, such person being also liable to damages 
if be went on after notice, (c) That such lease 
Old not prevent any person from quarrying bona 
fiae for the purpotre cf extracting building 
materials (like Jtila-pathet} i.e., blue clay stone 
as to which there might be very considerable 
doubt whether any of the materials extracted 
were capable of being converted into slabs. 
TURTON V. SECRETARY OF STATE FOR 

India in Council, i P.R, 1874, P.C. on 
appeal jrom^ 2l P.R. 1872. 

(2)^Lesste of quarries under independent 
Stale Subsequeni cessio7i> of territory — lieserva- 
twn of lessee's rights—Construction cf lease — 
^stoppel—lnjunctioyc.—Sait against the Secre¬ 
tary of State lor India in Council for damages, 
upon a cause of acton to the effect that the 
defendant, witnout Lave and licence of the 
plaintiff, took away and converted to his own 
use, in and uunng the years 1865 to 1866, slate 
from tbe quarries within a radius of 16 miles 
from the station of Dalhousie, which quarries 
had been leased to piaintifi by the proprietor, 
the Rajah of Chumua, under a lease by which, 
iu consideration of Rs. 1,000 per annum the 
Rajah made over to p.aintifi, for a term of years, 
the rigQt lo have and hold all the slate quar¬ 
ries within his territory at any place within a 
distance oi 15 miles from Daihousie. Defend¬ 
ant contended that he had taken nothing 
that was “slate” within the meaning of the 
plaintiff’s lease, that what had been taken was 
blue-clay slate, while the terms as used in the 
lease comprehended only the right to quarry 
roofing slate and slab slate. It was also con 
tended that, as the land where the alleged 
wrongful act tad been done, i.e., tbe Balum 
Hill, had been ceded to the British Govern- 
nient lu i8i7 by tne separate and iodependent 
Sodte of Ohumba, the defendant vvas not res¬ 
ponsible for any act done directly in pursuance 
of the terms Of the cession of territory. From 
the correspondence which preceded toe cession 
of territory, it appeared that, while on the 
one hand, the lease to the plaintiff was noti¬ 
fied to Government, the latter had also left to 
them the rigbc to quarry slate within the area 
ceded. Hela, as to the question of jurisdiction, 
that the transferring State having only made 
the broad propo^llion that the purchasing State 
was to be allowed to take sUte of some kind 
from Baium without accurately separating 
what was intended from the material referred 
loin the lease to the plaintifi which the trans¬ 
ferring state required to be recognised, the 
purchasing Government was liable to be 
sued in a Civil Court upon alleged breach 
^ the rights, secured or intended so to be. 
aefd on the consiruction of the lease, that 
the vernacular term for slate referred to there- 
ih meant only roofing and slab slate and that 
the plaintifi had no exclusive right to the blue 


Q u arry— concluded. 

clay slate, which was the sort taken by Govern- 
meuu It appeared that whilst the blue clay 
Slate was being excavated under the oraeis of 
Government lor builuing, road-makiog and 
othtr purposes, the plamtifi did not raise any 

objeciion or make any complaint of whicn ( fti- 
cial notice could be taken. Held, that tins 
ciEcumsiance estopped him from claiming 
ccmpensaiion. Hela also that, inasmuch as 
the Uovernmeut were entitled to take bluu-olay 
slate, the incidental extraction of roofing slates 
and siao slates lu the couc&e of quariymg tor 
Dlue Clay slate would not, under the circum¬ 
stances, render Governmeut liable to compen- 

saiiou. An assignee oi tue plaintiff’s rignts 
had also sued me Government in respect of 
a similar mfungement ana obtained an injunc¬ 
tion against mem. Held that the injunction 
chouiu be maintained, as any lurmer excava¬ 
tion by Government wuulu.as they went fur¬ 
ther down, interfere witn the right of the 
assignee to quarry rooling and slab slates. 
AlCGUFFlN V. bEURETAKY OF STATE FOR 
INDIA INOOUxNClL, 2l P.R. 187z. [Affirmed on 
appeal, I P.K-. 

Pt-jpec methods of assessment of compensa¬ 
tion undof Lana Acquisition Act Workmen 
employed on tne laud, not persons interested 
therein —act A OF le70, s. 4:4, 16 M. 369, 
P.G. = 2U i.A, bU. 

Permission to quarry—Agreement—License- 
Renewal—Payment of rent—Construction of 
agreement—.b'ee CONTRACT—CONSTRUCTION 

OF oONTRaCIS, 13 ±5. 630. 

Lease oy wiuow—Qa.*iries worked by State 
Railway cite HINDU LAW—REVrrsIONERS. 
24 M. 126 = 0 -M.L.J. 10, 

Lease for quarrying lime stone - REGIS¬ 
TRATION ACT, 1008, !,s. i7 and lO, 7 O.C. 231. 

Suit for rent oi stone quarry— See RENT SUIT 
For, 3 D.L.R. A.C. 61 = 11 W.K. 4 Uu. 

Quarterly Returne. 

This circular requests Judges to take care that 

cases m which judgment has not been delivered 
are not included m returns by the inienor 
Courts as decided. CIy. Cir. No. 13, 20 W.R. 
Civ. Cir. Rules and Ords. of the H.C.p. 5 . 

Records of Subordinate Courts to be sent to 
Judges quarterly, except in contested cases 
which are to be forwarded monthly. Civ. Cir 
No. 16 , 20 W.K. Rules aod Ords. of the H C 

p. 8. ■’ 

This circular again enjoins on District Judges 
the necessity of showing m Quarterly Returns 
the number of days devoted to civil work dur¬ 
ing quarter. Civ. Cir, 0. No. 19, 20 W.R, 
Rules and Ors. of the H 0. p. 2S. 

This circular directs that the Civil and Crimi¬ 
nal Statements for the quarter from April to 
June 1870 be not submitted till new forms of 
returns are supplied. Ciy Cir. No. 15, dated 
13th June, 18/0 13 W.R. Civ. Cir. 18 
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Quarterly Returns— concluded. 

This circular lays down new forme of 
Quarterly Returns of Civil and Criminal busi¬ 
ness, and orescribes rules for their preparation. 
Civ. Cir No. 31 dated 4th Noverober, 1870. 14 
W R Civ. Cir. 16. 

This circular circulatoa letter to the Superinten¬ 
dent of Stationery regarding the supply of slip 
fnrms for Quarterly Returns prescribed hy 
P.ircolflr No 31, dated 4th November Isst. 
Civ C'r. No. 3R16 dated 17th December, 1870, 
14 W R. Civ. Cir. 43. 

This circular gives further instruction in 
respect to the Forms A. B. and 0 of the quar¬ 
terly returns of Civil Work CIv. Cir. No. 28 
dated 12th October, 1871, 16 W.R CIv. Cir. 
11 . 

This circular give.s instructions as to the 
preparation of Statements A. B. and C. pre¬ 
scribed hv Circular No. 31. dated 4th November 
1870, laying down new quarterly returns CIv. 
Oir. No' 2S dated 12th August 1871,16 W.R. 
Civ. Cir 8. 

Oases struck off on plaintiff’s default entered 
as “otherwise disposed of” in quarterly review. 
25 W.R.H C. Rules General letter No. 4. dated 
17th February 1876, p 6. 

This circular deals with Arnen'^ed Quar- 

t.erlv Return No. X. Rev. Cir, No 2 25 W.R. 
Rev. Cir. 21 

This circular explains how cols. Ifi and 1ft 
of Return No, XVT sm to ho filled up. Rev. 
Cir No 7. 23 W.R. Rev. Cir, p 17. 

This circular directs discontinuance of 
Quarterly Returns prescribed hv Circular Order 
No. 12. dated ftth April. 1872. but extends 
the instructions of that Circular Order to the 
Annual Statements CIv, Cir. Memo. No. 2, 
23 W R. Rules and Ords. of the H.C p. 3. 

This circular directs that Sessions Judges and 
Magistrates are to submit their Quarterly Cri¬ 
minal ReturoR D and E in duplicate Grim. 
Cir. Memo No. 4. 20 W R Rules and Ors. of 
the H G. p. 3. 

Quarterly Statements. 

This circular gives instructions as to the 
preparation of revised forms of Quarterly State¬ 
ments D and E. Crim. Cir. Or. No. 11, 20 
W R- Rules and Ors. of the H.C. p. 18. 

This circular gives instructions to obviate dis¬ 
crepancies between the Quarterly Statements 
of Land Revenue Receipts and Return No. 10. 
Rev. Cir No. 5, 20 W R. Rev. GIr. p. 5. 

This circular issues instructions for the pre¬ 
paration of the Quarterly Statements A and B, 
and the Annual Statement No. 6. Civ. Cir. No. 
25 of 30 December 1873, 21 W.R.H. C. Rul. A: 
Or. 2. 

Tbis circular cancels paras. i to 6 of Circular 
No. 31 of 4lh November 1870, and prescribes 
revised forma of Quarterly Statements A. B. 
and C. Civ Cir.lNo. 2 of 26th January 1874, 21 
W. R. H. G. Rules aodOri. 5. 


Quarterly Statements— concluded. 

This circular circulates letter regarding the 
filling-up of columns “ on trial” and” other¬ 
wise “ under the head ” suits disposed of ”in 
Quarterly Statement A. CIv Cir. Memo. No. 10 
dated 5th May 1874, 21 W. R. H. C. Rules A 
Ors. 24. 

This circular cancels Circular Order No. 15, 
dated 13th June 1870, and requests that the 
Civil Statements for the 2nd Quarter ot 1870 
be submitted in the old form-j. Civ. Cir. No. 22, 
dated 4th August 1870, 14 W. R. Civ. Cir .9. 

This circular deals with discrepancies as to 
oases transferred in Quarterly Statements A 
and B. Civ. Cir. Or. No. 10, 24 W.R. Rules 
A Ors. of the H.C. p 12. 

This Circular directs that Judges and Magis¬ 
trates are to submit Quarterly Statements D 
and E feoaratelv to High Court. 25 W R.H.C. 
Rules. General letter No. 2 dated 25th March 
1876, p 7. 

This rule deals with the change in Quar¬ 
terly Statement D. Pa'*t II. 23 W. R. H. C. 

Rules General letter, No. 1, dated 9th March, 
1876, p. 7. 

This circular calls for statement showing the 
number of days given to Civil and Criminal 
work and the number of Sessions trials and 
appeals heard by the Judge and Additional 
Judge in lb7d, Clv. and Crirainal Memo. No. 19 
dated 2Ut August 1874.22 W. R. Civ. and 
Criminal 10. 

Tbis circular forwards copy of letter to Sup¬ 
erintendent of Stationery regarding alteration 
in last column of Quarterly Statements A,B and 
C, CIv. Cir Memo-No. 17 dated 14th July 
1874. 22 W R. CIv. Cir. 7. 

Tbis oiroular circulates letter showing how 
columns 2 and 3, Part II of Quarterly State¬ 
ment D, should be filled up. Grim. Cip« 
Memo, No 3 dated 3rd June 1874, 22 W. R. 
Civ. Cir. p. 1, 

, Queen. 

Queen’s proclamation of lat November 1858 

—6‘ee Burden of Proof—General, a.W. 

N. 1897, 129. 

Queen In Council, Appeals to. 

See ACT II OF 1863. 

SeeAPPBALTO PRIVY COUNCIL. 

Ses Privy Council, Practice of. 

Question of Fact. 

See Appeal to Privy Council. 

See Practice and Procedure. 

See Privy Council. Practice of. 

See Revision. 

See SPECIAL OR SECOND APPEAL. 

{D—Fatnily cuitom—Question o//ncL—The 
Question whether a plaintiff, as a female, is ex¬ 
cluded from inheriting by the custom of the 
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Qaestion of Fact—concluded 

fatnilv. IS suhsts,n«ally one of fact Burjore 

S57, P.C.-ll I,A 7 = j ggp ^gg 

J1)-Cor,struction of dorument.-Tho oon- 
Gtruction of the document is a mixed ouocBnn 

1900 P.L.R. 

•'‘'■P'’l’‘ti 0 n to pay 

r-rarher^h 

Ssii ? tI'.' 

Question of fact, implied prohihitinn to 

adopt. IS nnU—.^.e Hindu LaW-Aboption 

1 Bom. L.R. 420 = 23 B. 789. 

TENANT’^'l^r LaNDEORD AND 

L R. foO~^ tenancy. 1 Bom. 

Findings of Lower Courts on—,9ee Prac 
TICE AND PROCEDURE, 9 M. I A. 456. 

See Principal and agent-authority 

AGENTS, 3 B.LR.A.C. 273 = 12 W.R. 

GR^ouND^if^^'^'' appeal- 

GROUNDS OF APPEAL. 8 W.R 311. 

tice A^ND Appeal-Prac- 

A.W.n. fss?” 183°^“® Special appeal. 
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Question of Law. 

See Appeal to Privy Council. 

See Practice and Procedure. 

See Privy Council. Practice of. 

See Reference. 

See Revision. 

See Special or Second appeal. 

*tru,ltTon‘’o7trA‘’” 'i'-rumenl-Tbe non- 

of law and fa 7 a mixed question 

R. 1900,“p. 462. P ^• 

•twlion'oria^ l°mu* documents, 

^rom the pnncf inference to be drawn 

question nf la nf a document is a 

appeal can tbe High Court in second 

upon it bv thp construction put 

PILLAI / mIva';" f^HOCKALINGAM 

M-LJ 247 f9 M 485 = 6 

Council, 27 M. MTp,'i"” 

Court Pottah—Practice of High 

ioR to thJmae°r"‘'T‘’'’” ieaooord- 

‘ion crLC”‘7°f“’®Hi.h Court, a ques- 
Court woul7how„„ ‘•'"OR a pottah. the 

oiroumstance^ oneo^th”^ *° surrounding 
«‘anees hein^tR. / surrounding circum- 

by the gramor Possession given 

Janokee Nath DnT^®'’*^^ grantee. 

“ED ISRAIL^M W.R 285. 

PbStToS“ao?'’c^~®'‘'*'‘‘”‘ Of laui.-An 
“ on a question of law might properly 

c. VIII-a -28 


Question of Lslw— concluded. 

be taken at any time, and for the first time 
even in special apoeal. ByjnatH PersHad 

V. Kopilmon Singh. 2 i w.R. 95 

{5)~Question of law-Decision of Triah 
onr Authority, decision of the Hi<rh 

as 7 a"rdsVh:r“'’“K°'" clearly conclusrve 
K00Er24 K m"™'’ 

(6)-Seco«d appeal-Sufftoiencp nf evidence 
fo^iwporf gmrn conclusion of fact-Question of 

Ponrt toA f T^^’^on of law for the High 

Court to determine on second aopeal whether 

°o '^biob' a Court 

v' KEPYUTULLAri 2 

1893-1900. 543.] ^ ^• 

Whether services are towage nr salvage is a 

—See admiralty, 1 Bom. L. R. 570. ^ ’ 

™ Privy Council- riASEq 

WHERE APPEALS lie OR NOT 11 G 740 
r, f'sfr'-M",,?,”'’ 113. 0. XI,VI, 

See Principal and agent—authority 
OF agents. 3 B.L.R.A.C. 273 = 12 W R 130 

See Small Cause Court. PREsmpvnv 
Towns. Jurisdiction of—Practice and 
procedure. 4 B.H.C. O.C. 129 

SPECIAL OR SECOND APPEAL- 

GROUNDS OF APPEAL 21B.91. 

Quia timet action. 

(li-Quia timet B.o\ion~Necessarp inqredients 
There are two npce<!gary ingredienU for a auia 
Ixmel action. There mii<;h u r,« « 1 gwt'i 
iQ nr-rsxiaA k "• if no aotual damage 

JS proved be proof of imminent danger and 

there must aho be proof that the apprehended 
damage will be very substantial or irreparable 

ar.* 2 “‘ 3S33H0WM, . 8 ^.''A 

Rabid Animal, 

I Of master that 

~Sf ~ 

and the cow dies of hydrophobia in coosequenT 

r,'‘ sr*”* “ 

"1 •“< «”3 l"r *. pi.iolli;',„"‘ho““bS 
b^lSerr ^®o 6 ored prssible 

w oegligence. U Kyaw Mya 

V. Ml Win ThANDA. 8 Ind Cas 984 Utr 
R. 1902-1903, Tort 1 , F.) ' 

Rack Rent. 

And net producp. relation between—S m 

c. W.N^ efo™: loT 12 
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Raffle. 

(1)— Act XXI o/ 1848, s. 3 — A promissort/note 
to />'»// money to the highest winner.— S. 3 of Act 
XXI of 1848, which must be deemod to be in 
force in the Punjab by virtue of the Rules for 
the aaministraiion of jusi>ice in ibe Fuojab, 
ran as follows :—“ An agreement to deliver 
gdodfl on Hii event or contingency relative or 
applicable to the drawing of a number or figure 
is void.” The question was whether a raffle 
comes within tb's definition. A raffle is con¬ 
ducted ii; tbe following manner. The ^alue of 
tho property rafll.d is divided into a number of 
sbarts and a number of persons purctiase one 
or more of the shares. For every share, 
certain ihrnws with the dice are allowed and 
the person throwing highest number is declar¬ 
ed the owner of the property. Held II) that, 
as the efTect, of the contract was that the pro¬ 
perty su* uid go lo some one whose right to the 
property was contii.g* nt cu bis i browing tbe 
highest nurater, it comes within a. 3 of tbe 
above Act. a»id is therefore illegal, and a suit, 
to recover money due under a contract tainted 
with suoh illegalitv cannot lie. OkAM v. 
HA^VKES, 16 P R. 1868. 

Railway. 

See Railway Company. 

Railway Act (Amendment Act). 

See act XXV OF 1871. 

Railway Company. 

See ACT IX OF 1800. 

(1) —A^o o6/if;nfinn to car^y pnasenger solely 
—Sui/ damages ngoxnsi linilway Lomymty — 
Onus— Not bound to examvie every Parcel ■ Not 
common (Urriers of puisenpers.—There is no 
obligation on a Railway Company to carry a 
passenger safely. They are only legally bound 
10 carry him with reasonable care aitd diligence. 
[Collet V. London and North-Westein Railway 
Company, i6 Q B. 985 (i851), Exjl/.]. In a 
claim for damages, for loss of a son who helped 
hifl father and whose death was caused bv an 
explosion in a railway carriage, the burden of 
proving, that the accident was clue to a want 
of reasonable care and diligence on the part 
of the Railway Company, is on the plaintiff. 
Railway servants are not bound to examine 
every pared carried by a passenger. Railway 
Companies are not common carriers of passen¬ 
gers, and it is not for them to prove, beyond 
doubt, that ihcy am not responsible for the 
accide.tt. THE EAST INDIAN Railway Com¬ 
pany v. Kali Das Mukeiuee, 28 C. 401, 
P.C. = 28 I A. 144 = 5 C.W.N 449 = 3 Bom.L R. 
203 = 11 M L J 156 = 8 Sar. 33, 

vl)— Negligence—Railway Company liable for 
negligente if the door of a carriage is open — 
Breach of slniutory duty—Railway Company 
bound to carry passengers inside the cairiage — 
Putting an arm on the widow sill of a carriage 
amounts to contributory negligence. —If the door 
of a carriage of the railway company is open, it 
is evidence of negligence on the part of the 
Company, but not conclusive proof of it. 


Railway Company— continued. 

Where there is a statutory obligation, any 
breach of that which causes an accident is con¬ 
clusive against the defendant, apart from 
special proof of negligence But the breach of 
the duty must iu itself be the cause of the 
accident, und the rule does not extend so far 
as to exclude the defence of contributory 
negligence. A Railway Company contracts to 
carr> passengers inside and not outside tbeir 
carriag* s. A passenger, who puts any part of 
bis peisou out'-ide tbe carriage of a Railway 
Company in which he is travelling and receives 
an injury to the part so extruded, is guilty not 
only of neghgenco by putting him.self outside 
tbe carriage, but of contributory negligence 
which disentitlps him to recover against tbe 
Company, provided that, no matter what negli¬ 
gence tbe Cempany h is been guilty of, that 
could not have caused the p.i«songer any injury 
so long as be remained inside the carriage. 
DULLABH.H S SaNGHaNI V. G. I. P Ry. Co. 
AND ANNA KAMA v. THE GHEAT INDIAN 
lENINSULAK railway COMPANV, 12 Bom. 
L. a 73 = 5 Ind. Cas. 676. 

(3 )—Death from accident caustd by negligence 
of fellow Servant —t'o»ipan//’s li tbility,—Per 
Stuart, C —Where an injury is occasioned 
to any one l)y the negligence of another, if the 
person injured seeks to charge with its conso- 
quencos any other than him who actually 
Caused the damage, il lies on tbe person iojured 
to show that the circumstances were such as to 
mike some oihor person responsible. In gene¬ 
ral, it is suflicient. for this purpose to show that 
the person whoso neglect caused injury was, at 
the time when it wa> occasioned, acting t ot on 
his own acc<*uot, but in the course of his em- 
plo>ment as a servant in tbe business of a 
master and that tbe damage resulted from the 
servant so employed not having conducted his 
master’s business with due care. In such a 
ease, ibemixims r<»st) 0 »iflV if superior and qui 
facit per aliuni facit per se apply, and tbe master 
is responsible But the same principles do not 
apply to the case of a workman injured by the 
want of care of a fellow workman engaged to¬ 
gether in the same work. Per Turnery J .—It 
is an csiablished principle of construotiou that 
ooniraois are not to bo extended beyond the 
intention of the parties. A free pass which 
entitles the holder, '* to pass free by any of the 
Company’s trains subject to the same rules and 
regulations as other passengers” cannot be 
construed as an undertaking on the part of tho 
Railway Company to carry the holder on the 
same terms and onditions as other paS'^ongers. 
Ic IS intended lo impose an obligation on the 
passo’ ger and not on tho earner. In the 
absence of evidence to show that the master has 
failed to discharge his duty to provide competent 
workmen and fis tackui and machinery, the 
doctrine of common employment as ostabUshed 
by tho English and American Courts may be 
applied to restrict iho employer’s liability as a 
rule of ‘justice,’ equitv and good conscience. 
Where a platelayer employed by a Railway 
Company, after fiuishing bis work for the day, 
was returning to his headquarters on a free 
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Railway Company— continued, 

service pass, and was killed by an accident due 
to the negligence nf one of the engine drivers, 
held, per Curiam, that if the deceasfd was not 
engaged in duty at the time of the accident, 
but was being conveyed eratuitously, gross 
negligence on the pare of the company's ser¬ 
vants would render it liable for the injury 
which caused the death of the passenger. Per 
Turner, J .—The engine-driver was a fellow- 
bervaut eogtged in a common work and the 
deceased at the time of the acciderit was a ser¬ 
vant of the Company : otherwise, the deceased 
would be a mere tresjasser, and no claim could 
be brought against the Company by the heir cr 
executor. Per Stuart, C.J .—As the deceased, 
at the time of the accident, was neither engag¬ 
ed in any kind ot actual work on the line which 
brought him into operative contract with the 
engine-driver nor travelling under anv tngage- 

respondeat superior applied 
whether ibe Company was acting per ahum or 
per se. There must be some limit to the expres¬ 
sion common work of the Company.*’ Mary 

ANNE Turner v. Scinde Punjab and 
Delhi Railway Company, l A.L,J. 653, 


(4J-Car tiers Preach of contract to conve 

passengers—Pamages — Obligation of tailwa 

corr^any regarding safe carriage of passenger 
Ftre in a train — Presumption—Onus.—i 
carrier, though he does not warrant the safet' 
of his patsengera, impliedly undertakes to pro 
vide for the safe conveyance, so far as humai 
care and foresight can go. Failure to exercisi 
the same IS a breach of the implied contract 
In such a case, the earner will be liable fo 
aunages for such failure. In providing for thi 
^lety of their passengers, it is the duty of i 

Railway Company to show, at the very least 
such a degree of care, as may reasonably bi 
required from them, considering all the circum 
stances of tne case. The Company must shov 
that the accident (if ^ny), was one not pre 
^ntible by any care or skid. (Scott v. Londor 
Pock Co., 3H. and C. 696 (1865), Kerney v 

nin ^*"^0hton and South Coast Railway, i 
769 (lb7l), Daniel v. Metropohtar 

Co., 6 E. and I. Ap. 46 (1871. 
Wtlfare v. London and Brighton Rail 
^oy Company, 4 Q.B, 693 (18691, D.) A 
re in a train is not an ordinary circum 
nee. When it is the result of an explosion 
a large quantity of fire-works, it raises a 
p esumpLion of possible negligence on the pari 
® Company. If from explosion of fire- 
passenger’s coippartment, loss ol 
me and damages have resulted, it is incumbent 

PT.l ® I^aiiway Company lo show that they 
xercisea every reasonable care and precaution 
to prevent the conveyance of fire-works in such 

plaintiff to show that 
n ‘-i H. and C, 

fi 1? Q a T ^^tfOpoUtan Company, 

V. Metropolitan 

nailway Co,, 6 C.P.D. 187 (l8S0i R ) Thp 

East Indian Railway co. v Rally dass 

Mookerjee, 26 C. 465 = 3 O W N. 


Railway Company— continued. 

[Affirmed on appeal, 28 C. 401. P C. = 2=^ I A 
114 = 5 C.W N. 449=11 M.L.J 156 = 3 Bom. 
L.R 293; J897-1901, Vol. TI. 

u •!» / • J 

I Railway Company—Statutory foicers — 

I Fire caused by sparks from engine—Suit for 

damages—Proof ot negligence—Liabiiily of (he 

Company Damage caused by spai k trt.m prigme 
-Negligence, what amounts to—Liabili((.'for 

—Plaintiff was the owner of a bunga¬ 
low and dwelling house, with stables and mt- 
houses thereto adjoining at Kbarmatta, and the 
defendant, the East Indian Railway Company, 
were possessed, and bad the care and manage¬ 
ment of, a line of railway, called the Chord line, 
running near the said bungalow and premises, 
with banks belonging thereto and forming part 
of the said railway. The defendant Company 
were incorporated under 12 and I f Vic. Ch. 
XCllI, for the purpose of making, constiucting, 
working and maintaining the East Indian 
Company, including all necessary acce-fsory 
or convenient extensions, branches, stocks and 
works as might be agreed upon by the Railway 
Company itiid the East India Company, and 
rtlsnnf doing and performing iill such matters 
and things necessary occonveoienc for carrying 
into effect the object and purpose aforesaid ; ” 
and by an agreement of I7th August. 1849 en¬ 
tered into under that Statute between the East 
Indian Company and the Railway Company, the 
Railway Company were authorized and d'irect- 
ed to make and maintain such siations, offices, 
machinery and other works or conveniences 
(connected with the making, maintaining and 
working the railways) as might bn deemed 
necessnry and expedient by the East India 
Company and “ to provide a good and sufficient 
working stock of engines, carriages and other 
plant and machinery for working the said rail¬ 
way. The plaintiff sued the Railway Company 
for damages occasioned by a fire caused by a 
spark from one of the engines of the Company 
and in the plaint be alleged that by the negli¬ 
gence and improper conauct of the defendant 
and want of due care and management of the 
said line of railway, banks and engines, the dry 

grass which was allowed and permitted to be 

and remain upon the railway and bank became 
and was ignited by sparks of fire emitted from 
a locomotive engine of the defendant which was 
driven along the line of railway ne«r to the 
plaintiff s bungalow and premises without proper 
precautions neing taken to prevent the expul- 

^on of such sparks and fire fiom the engine. 

Held that, as the defendant Company were 
empowered by statute to run locomotive 
engines on the line of the railway in question, 
they were not responsible for the consequences 
of the fire, unless they were proved to have 
been guilty of negligence. When the Legislature 
has sanctioned the use of a particular means 
for a given purpose, the sanction carries with 
it this consequeoce, that the use of the means 
itself for that purpose (provided every precau¬ 
tion which the nature of iho case suggests has 
been observed) is not an act for which an action 
lies, independent of negligence. [R., 2 Bom. 
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L R. 357.] The Railway Company, in the 
construction of their engines are not only bound 
to employ all due care, and all due skill, for the 
prtv.-ntir)n of mischief accruing lo the property 
of others, by the emission of sparks or any 
other cau^e, but they are bound to avail them¬ 
selves of all the uiscoveries which science had 
put within their roach for that purpose, provid¬ 
ed they am such as under the circumstaocep, 
1 C IS rea^-onaule to require the Company Co 
adopt But they are not bound to use every 
possible precau ioQ which the highest scientiho 
skill (according to speculative evidence! might 
have suggested. The omission of means to 
prevent the emission of sparks from the 
engines is no negligence on the part of the 
Company where the means suggested are such 
as would impede the engines and would not be 

effectual for the object. The Company are also 
bound to use due care in kiopmgthe line of 
railway and the land belonging to them on each 
side of it in a proper state. HaLFOUD v. THE 

East Indian Railway Company. 14 B.L. 
R. 1. 

(6) — NegliQence^Liahiliti, for injury — Act 
XVIII 0 / 1854, s. 11. — A railway company is 
liable for injury sustained by goods committed 
to their care, if they have bo»m guilty of gross 
negligence. ASSAM TEACOMP.VNY v. EAST 

Indian Railway Company, Bourke O.C. 
39. 

(7) — Railway Company's control over pns^ien 
ger's luggaqe.^k. Railway Company cannot 
plead that they have no control over the luggage 
carried by their passengers. THE EAST INDIAN 

Railway Co v Kally Dass mookerjee. 
26 C. 465 = 3 C W.N. 781. [Affirmed on appeal. 
28 C. 401 = 5 C.W.N. •149,P.C. = U M L.J. 166 
= 3 Rom. L.R. 293.] 

is) —‘Railway Company — Negligence—Duty of 
the Company towards the goods consigned—Duty 
to take all care of the gnods-^Duty to protect 
goods when the risks occur — Hallways Act, 
ss. 72, 76 —Carriers Act (III of 1865), s 9 —Clon- 
tract Act, ss. 151, 152. \fo\—Barden of proyf .— 
The plaintiff consigned 90 bales of cotton at 
Malkapur, a station on the defc idant company's 
line of railway, for carriage lo Bombay. Those 
bales wore put by the defeiniant company’s 
men in a waggon which was attavhod to a goods 
train. At Varangaum an intermediate station, 
the waggon was found to be on fire. It was 
detached and put on a siding, whprj the doors 
were opened, and 39 bales were extracted from 
it. The remaining 72 bales in the waggon 
continued burning fir some hours till they 
were complot*ly distroyod. The g»ods train 
proceeded on its onward journey to Bhusvwal. 
In the meanwhile, the Varangaum Station 
Master telegraphed to the lihusawal Station 
Master (wuoi^o station was eight miles ahead) 
for a ‘ fire pipe ’ but he inquired in reply wrie- 
thor any water was available near the waggon. 
The Varangaum Station Mister wired back 
saying that there was a well about 250 yards 
from the waggon and that the water was 30 or 
40 feet deep. The Bhusawal Station Mtster 
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replied that it was useless to send the fire engine 
as it would not draw water at that depth. It 
was proved that there were at Bhusawal at the 
time duplicate engines with steam up and a 
hose 250 feet in length It also appeared that 
at Varangaum there w»s a well only 53 feet 
from tbe nearest railway siding; so that if the 
engine and the hose had been sent from Bhu¬ 
sawal, the fire would have been put out. The 
Bhusawal Station Master never considered the 
question offending an engine for the burning 
waggon and did not consult the engine driver 
(f tne goors train about it. In a suit by the 
plaintiff to recover the value of the cotton-bales : 
Held, that ibe deiendanc company was liable 
to pay damages which enmed owing to its 
Dogligenoe, for it failed to establish that it took 
the care a rea-^onable man would have taken in 

trying to save his own goods, inasmuch as ( 1 ) 
the Varangaum Station Master misled the 
BbusawiI St^tmn Master as to the distance and 
so caused that officer to refuse bis request for 
the appliances, and (2) tbe Bhusawal Station 
Master was himself negligent and but for bis 
negligence an engine and appliance might have 
heed gone at Varangaum with tbe help of which 
much of tbe loss would have been avoided. 
The obligation of a railway company towards 
the consignor of goods includes not only tbe 
duty of taking all reasonable precautions to 
obviate risks, but the duly of taking all proper 
measure-! for the protection of the goods when 
the risk bas actually occurred. S. 76, Railways 
Act, does not inert aso the onu^ of proof laid 
upon tbe railway company by s. 151. Contract 
Act. LAKHICHAND V. GRE.AT INDIAN PENIN¬ 
SULAR Railway, 14 Bom. L.R. 163 = 14 lad. 
Cas. 793 = 37 B 1. 

19)—Rntfujnj/ Company — Carrier — Bailee— 
Transport of goods —Delivery—Loss —Damage- 
Acceptance Aoht ther prechides claim for damages. 
—When goods have been sent for carriage by 
railway, the mere fact that the consignee has 
accepted delivery and granted a clear receipt 
docs not extinguish his right to compensation* 
if be pioves that the goods were lost in part or 
damaged while in th« custody of tbe Company. 

East Indian Railway Company v. Sispal 
Lal, 14 C L.J. 472= 16 C.W N. 329 = 12 lad. 
Caa. 596 = 39 C. 311. 

(10) Railivay Act —Loss of silver bars in 
fransmifsion — Declaration, nature of —Liability 
of Company—Railway Comoanies —Thetr liabi- 
ii^y. —If a person transmitting valuable goods 
by Railway, desires to fix the Company with 
liability for los-! or injury to the goods, be must 
make tbo declaration in such a manner that it 
may bo understood that ho invited the Com¬ 
pany to an engagement to t-ike tbe special rl^k 
and is willing to pay the increased charge. It 
is not huflioirnt that the consignor gives an 
account to the Company of the quantity and 
description (f tbe go *d 8 be delivers for carriage. 
If other circumstances on titling the sender 
to recover wore proved, the waivor on the part 
of tho Company to demand the extra charge 
would not disontitlo him. [F., 19 B. 165.] 


441 


THE ALL INDIA DIGEST. 


442 


Railway Company —continued. 

Railway companies in respect of their liability 
as carriers are placed oo a different footing 
from other common carriers. Venkata- 

chala V. South Indian Railway Co. 

6 M. 208. 

(Ill-Consignee's claiin — Carrier— Liability. 
—Where the consignees refu'ied to take delivery 
of two bundles of cow-hides carried by the 
Railway Company on the ground of shortness 
in the number of pieces, and there was no 
evidence that the bundles had beeu broken, 
or the hides counted by pieces, the Railway 
Company was declared not to be liable. MESSRS. 
P. SCHLAEPFER PUTZ AND CO. V THE 

Eastern Bengal railway Company 2i 

W.R 380. 

(1^2}—Consignment — Consignor’s agent chang¬ 
ing the condition in which the consignment 
was originally agreed to be sent—Consignee, 
ignorant of the changed conditioyi, refusing to 
take delivery of the consignment as his—Right 
of suit. —Plaintiff’s agent A handed in a con¬ 
signment of 250 bags of cocoanuts at Delta 
Gaunavaram to be forwarded to the plaintiff at 
Sholapur. When the cocoanuts were loaded in 
the railway waggon, N, the agent of A, re¬ 
moved the gunny-bagb and loaded the cocoa- 
nuts loose in one waggon. The railway receipt 
as well as the label on the waggon described 
the consignment as 250 bags of cocoanuts. 
When the consignment reached its destination, 
plaintiffs declined to take its delivery on the 
ground that the consignment was not theirs 
since it was nob contained in 250 bags as 
described in the receipt. The Railway 
Company then sold the cocoanuts to meet 
wharfage, freight, ebo. Plaintiffs thereupon 
sued the Railway Company for recovering the 
damages sustained by them on account of the 
noD*delivery of the consignment. Held, (1) 
that the contract was between N and the 
Company, and assuming that it was a term of 
It that the goods should be carried in bags and 
delivered to the plaintiffs, N himself by his ac¬ 
tion modiffed that term, and as between him and 
the Company, he cannot hold the latter liable 
for a breach of it: (2i that so far as the plain¬ 
tiffs were concerned the Company never entered 
into any contract with them, and the plaintiffs 
could not sue them, whatever cause of action 
they might have against their agent. Great 

INDIAN Peninsular Railway v. Saheb- 
bam, 8 Bom. L.R. 953. 

(18) Consignment—Diversion of consignment 
route --Delivery to the original consignee 
•-Lxabxlxty of the Company.—kt Sakrigali Ghat 
Btation on the East India Railway. G booked a 
^nsignment addressed to R. at Kamti on the 

CDgal Nagpur Railway. While the consign¬ 
ment was en route to Kamti, G requested the 
railway servants at Sakrigali Ghat station to 
aireot the consignment to plaintiff at Nargaoo 
Btation. This diversion was duly communicated 

n? lu at Kamti, who in spite 

. instructions delivered the consignment 
*0 R. The plaintiff sued the East India 
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Railway for damages consequent upon non¬ 
delivery of cor.sitiraenc to him : Held. (I) that 
the Railway Company was liable in damages: 
the case was a simple case of breach of contract 
the defendant Company contracted to carry 
the goods and deliver them at Nargaon and 
failed to give such delivery ro the plaintiff : (2) 
that the liability of the Railway Company was 
not affected by the fact that the station-master 
at Kamii acted wrongly iu disregirdii'g the 
instructions which he received from Sakrigali 
Ghat station. CHHAGANLAL v. East INDIA 
Railway Company, 5 Bom. L.R. 531-27 
B. 595. 

(14) Contract with Railway Company — 
Delivery, at a station on another Railway- 
Agency.—k contract by a Railway Company to 
take a consignment of goods and deliver them 
at a station on some other Railway does not in 
itself constitute the former company an agent 
for the latter. K\LU RAM Maigraj v. THE 
Madras Railway Company, 3 M. 240 [F 

29 A. 228 = 4 A.L.J. 80 = A.W.N. 1907. 2i = 2 
M.L T. 42 ; R , 3 Bom. L.R. 260.] 

(15) Contract—Railway receipt—Carrier _ 

Jus tertii. Suit against a Railway Company 
lor the value of goods consigned to plaintiff 
which defendants had received for delivery to 
plaintiff, according to a railway receipt, but 
which they had delivered to T and Co. Held 
that the handing over by the consignors of the 
railway receipt to plaintiff passed the right of 
possession and property to plaintiff who bad a 
substantial interest in the consignment, and 
that the authority given to him by the consig¬ 
nor was coupled with an interest which neither 
they nor the defendants could revoke ; and as 
defendants had no notice of T and Co.’s equit¬ 
able title, they were nob justified in delivering to 
them and were liable for the wrongful deliverv. 

Eagleton v. The East India Railway 
Company, 8 B.L.R. 581 = 17 W.R. 532. 

(iQ)—Receipt note hy company—Conditions— 

Non-cottipliatice ~ iQuorance no excuse^ _The 

receipt note given by a railway company is a 
contract between the company and the consig¬ 
nor and contains the conditions on which the 
goods are to be delivered to and accepted by the 
Railway for carriage. Where a person delivers 
the goods for carriage under the terms of the 
note, he could not claim exemption from those 
terms on the ground that he omitted to inform 
himself of the same or that he did nob sign the 
note. BEAN v. Sandys, 99 P.R. 1885 (94 P 
R. 1883. CiUd.) ^ 

Company—Risk note—Loss 

or non-delwery of goods-Liability of Company, 
The Railway Company are responsible for 
the safe carnage of goods except so far as they 
have protected themselves from responsibility 
by the terms of the “ risk note.” Although the 
Company are protected from certain risks by 

not absolve them from 
all liability or enable them to impose on the 

consignor the burthen of proving that the loss 
or non-delivery of the goods was caused by 
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Fomp (default (not covered by the Risk Not-e) 
f''r which the Ot>mpany are liable. SUNTOKH 

kai V. East Indian Railway Company. 2 
Agra 200. [O., 18 A. 42 = A.W.N. 1895. loO] 

/IHi — Contract to carry goods — Risk note by 
consignor, meaning of the words “ before, during 
and nff^r transit'^ —Damage, beyond place for 
irhich cut,Signed. — Plaintiff's consignor con¬ 
signed cotton to be carried from Erode to 
Eallai by the defendant Railway Company. 
The goods were carried in a covered waggon, 
hut to a station bevond its destination, where 
ibo cotton was damaged by water being poured 
over it to qu“noh a fire which broke out in the 
waggon. The plaintiff’s consignor, in a risk 
note wbicli he executed to the Oompiny, 
agreed to hold them free from all liability to 
damage to the consignment “ (rom any cause* 
whatever, before, during and aft^r traii'^it, 
over the Railway.” The plaintiff sued the 
company for compensation for the damage 
done to the goods Held, that the company 
were nor. liable f>r any damage, because the 
words ” before, during and after transit ” 
covered the whole period, from the time the 
goods were delivered to the defendants at Erode, 
up to the time they were delivered to the 
plaintiffs at Kallai, Every customer dealing 
with a Railway Company, whether he enquires 
or not, is bound not only by the ordinary route, 
but al.so by the ordinary train arrangements 
and hours of arrival according to which 
they profess to carry. AUUNAOHALLAM 

Chettiar V. The M\dhas Railway 
Company, 6 M L T. 292 = 33 M. 120 = 3 Ind. 
Cas, 931. 

HO) —Terminal charges — Right to hvy — 
Sanction—Statutes 12 and 13, \ict. Chap. 
LXXXIIt. — S. 5 of the Act of In-^orporation of 
the G.I.P. Railway Company (Stat. 12, 13. 
Viet. Chap. 83) enacts ” that it shall bo biwful 
for the Company, from time to time to enter 
into and conclude with the East India fJom- 
pany, on account of the Government of India, 
such contracts, etc., as the respective parties 
mav think fit and agree upon, for making any 
railway, and for maiiHaining and working the 
same, and for the other objects and purposes 
aforesaid” (which, as shown by s. 1. include 
doing and performing all matters and things 
“necessary or convenient for carrying into 
effect the making, miintaining and working 
of the railway,” and also “memding any 
provision as to the tolls, receipts and profits 
thereof.” In virtue of this seciion, the defend¬ 
ant Company and the Ea'-t India Company 
entered into an agreement by which the former 
was empowered to make certain charges called 
“terminal charges.” The plaintiffs objected 
to these charges as not within the sjopo of the 
powers conferred by the Act of Incorporation of 
the defendant Company. Held that the object¬ 
ion was ill-founded. Toe terminal charges in 
question were levied on account of carrying 
goods to and from the waggons, loading and 
unloading them on and from tho waggons and 
for tho use of tho Company's promises* where 


Railway Company— cemiinued. 

the goods frequently remained for some time 
before they were taken away. Such charges, 
if not strictly perhaps “ tolls ” are certainly 
charges for performing of services, if not 
“ necessary ” at any rale “convenient for the 
working of the railway ; ” and payment for 
such service-! might be properly regtrded as a 
source of ’* profit ” to the Company for which 
the Act expressly provides. LaljibhaI 
Sham.ji v. The G. l. P. ry Company, 

16 B. 434, on appeal /rom, 15 B. 557. 

(20) — Railway Company — “ Terminal 
charges,'’' meaning of —Right of G.I.P. RaiU 
way Company to levy termmal charges—- 
SiatuUs 12 and 13, Vic '.ch. 83-/lcf IX of 1890 
ss. 41,45. 4G. Jurisdiction of High Court .—The 
expression “ terminal charges” moans charges 
for the use of goods station and for the various 
duties which the Railway Company, as 
common carriers, perform in connection with 
tho goods consigned to them for carriage [R., 

17 B. 723. J The question raised in the suit 
was as to tho right of the defendant (the G.I.P. 
Railway Company) to claim what are called 
“ terminal charges” in respect of goods carried 
by them upon their Railway. The plaintiffs 
having paid over a lakh of Rupees as such 
charges, now sued to recover the same (com 
the defendants, contending that the defendants 
were not log tlly entitled to charge them, and 
even if they were entitled the charges were 
excessive. Hefd, dismissing the suit, that the 
defcndanl.s were entitled to levy such charges, 
subject only, as to the ntos and amounts 
thereof, to the sanction of Government; and 
that tho rates charged by them in the present 
case were not higher than the sanctioned 
chargoF, Under s. 5 of Stat. 12 and 13 Vic-. 
Cap. 83, under which the defendant Company 
was incorporated, tho r'gbt to lak;i tolls* 
receipts and profits by tho Company wore made 
subject only to such provisions as the Company 
and tho (rovornment of India may agree 
to from time to time in reference thereto. 
An agreement, accordingly, was entered into 
by the defondant Company on t he 17th August 
1849. with tho Government of India, by which 
it was agreed that, subject to the approval of 
the Government of India, tho Company could 
impose upon tho public using the railway snob 
terms and levy from them such tolls and fares 
as their own interest or the necessity of tho 
case should dictate. Tho rates originally sanc¬ 
tioned for the carriage of goods upon tho defen¬ 
dant’s railway having proved inadequate, the 
defendants approached the Government of 
Bombay and obtained their sanction for 
a certain scale of maximum tolls, terminal 
charges, etc. Tho sanci ion of tho Log il Gov¬ 
ernment was sufficient, hooauso under s. 43 of 
Act XVIII of 1861. the Local Government ig 
tho proper authority to sanction a tariff of 
charges r.o bo made by Railway Companieg 
within their area, Semfe/e : - Under ss. 41. 45 
and 40 of Act IX of 1890. tho High Court hag 
no jurisdiction to consider or eiitoriain a claim 
relating to terminals ohargod by tho defondantg 
subacqucutly to tho time at which that Aotg 
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came into operation. T^aLJIBHAI Shamji v. 
The Great Indian Peninsula railway 
Company, 15 B. 537. [A^ffirmed, 16 B. 43i j 

(21) State Rfiihvay, suit fot dciniages 
againsty Oy servarU, if may be brought against 
the Secretary of State for India in Council ~ 
Jurisdiction, High Court, Galcutta^Cl. 12, 
Letters Patent, Calcutta High Court (1865).’ 
leave to file plxint under, if defendant may 
question propriety when once granted—Secretary 
of State for India in Couvcii, if a Body Corpo¬ 
rate and if represents Government of India in 
all suits maintainable agxinst Government — 
S, 65 o/ 21 and 22, Vict., c. 106— Government 
carrying on business for State purposes, where 
may be sued —Railway Company, if a person car- 
Tying on business and where suitmay be brought 
against it—Decision of a Bench of two Judges 
sitting on Original Side, if binding on a single 
Judge.—A, servant of the Eastern Bengal State 
Railway was prosecuced at Rungpur on a ch irge 
of criminal breach of trust which resulted 
in his acquittal. He thereupon tiled a plaint 
claiming damages for false and malicious 
prosecution against the Secre'ary of Stare 
for India in Council in the Calcutta High 
Court in which he craved leave under el, 12 
of the Letters Patent of the High Court 
(1865) for the institution of the suit in the 
^idCourt and the Court granted such leave: 
Held That, as the cause of action had arisen 
wholly outside the jurisdiction of the Calcutta 
High Court, the leave was not properly granted, 
and that the fact of the leave having been 
granted did not preclude the defendant from 
questioning the jurisdiction of the Court at the 
trial. Under s. 65 of 21 and 22 Viet., ol. 106. 
the Secretary of State in Council is a Body 
Corporate for purposes of a suit, and as such 
represents the Government of India in such 
suits as may bo maintained against the Govern- 
luent. By 21 and 22 Viet., c. 106, such right 
of suit as individuals had against the East 
ndia Company were continued as against the 
becretary of State. A Railway Company is a 
person” “carrying on business ” within the 
meaning of s, 12 of the Letters Patent, and id 
may be sued at the place of its principal office 
where the directors meet and the general 
usiness of the company is transacted or the 
ram power of the business is A Government 
may be presumed to dwell in its own capital, 

a Government engaged in trades, though it 
ay be for purpose of the State, ca'^ry on 
business there. (14 G. 256, Diss. ; 14 C. 262. 

Wr.) flg;d_-That the decision in 14 C. 256 
eing the decision of two Judges sitting on the 
iginal Side presumably upon a referooce by 
Judges sitting singly on the Original 
CA decision is binding on a single Judge 

Rodrigks V. The 

STATE FOR INDIA IN COUN- 

955 = 40 
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absolved from liability in all cases except veqli. 
oencfi or dishonesty of its servants —Onus.— 
Where goods were consigned to a Railway 
Company for carriage, the contract being em¬ 
bodied in a risk note. Form B, under which 
m consideration of the Railway Company 

^ freight, the consignor absolv¬ 
ed the Railway Company from all liaMlity for 
OSS or damage to the goods, subject, however 
to the proviso that the Company would be liable’ 
for loss due to wilful negligence on the part of 
their servants or due to thefts by its servants or 
agents . Held That the onus lay on the person 

seeking to charge the Railway Companv with 

damages for loss of goods, to show that the 
^se came within the nroviso- SheOBarut 
ram V. The Bengal North Western Ry 
C o., 16 C.W.N. 766 = 15 Ind. Cas. 56. 

This circular states in effect that ministerial 
officers drawing less than R^. 50 per mensem 
are to travel m “ intermediate” elt<!s Railway 

O m t^ated 8th Feb. 1863, 

2 W.R. CiY. Cip. Order, p. 1, 

This circular de tis with the sale-Droc‘>eds of 

Cir^ ^ 

See ACT XVIII OF 1854, s. 10. 2 M. 310. 

Erroneous description of goods consigned — 
Loss of goods by fire-Liability of Railway 
Company—Barden of proof —See ACT III OF 
1865, s. 9. 3 B. 120. 


See ACT XXV OF 1871, s. 2, 1 B. 52, 

Deposit by servant of Railway Company- 
Bights of attaching creditor— See ATTACH¬ 
MENT—SUBJECTS OF ATTACHMENT, 9 M. 
203* 

Liability of Risk Note—Contract to con¬ 
trary See Burden of proof—Miscella¬ 
neous. 14 M.L.J. 396. 

See CARRIERS. 18 C. 427. 


_ Contract between—and passengers—Obliga¬ 
tion for safe carriage—Due care—5ee CAR¬ 
RIERS. 2 C.W.N. 609. 


^ J - —r«i3 ^55 i C U UCl» LI 111 

suit against State Railway—Railway adminis¬ 
tration, meaning of—See CiV. Pro. Code 
1908, S3 80. 79, 0. XXVII. rr. 1. 6. 4 O.G. 133.’ 

Consignment of goods—Suit against Railway 
Company for damages for non-delivery of goods 
C0D<3igned — See CONTRACT — MISCELLANE¬ 
OUS. 4 Bom. L.R. 890 = 27 B. 126. 

See Costs—Special Cases. 26 C. 465 = 

3 C.W.N. 781. 


Government Suit for compensation for 
lands taken for Railway — See COSTS — 
SPECIAL CASES. Marsh, 91 = 1 Hay 157, 


-Railway Company — Goods consigned 
^^t^ge—Risk note, Form B^ Company 


Lease by widow- Quarries worked by State 

Railway— See Hindu Law—Reversioners 

22 M. 126 = 9 M L.J. 19. 
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Sfc Injunction—Special Cases, 10 B. 
390. 

See LIMITATION ACT. 1908, art. 30. 7 B. 
478. 

A suit against a—for tho loss of goods—Sec 

Limitation act, 1903, art. 30, 3 M. 240. 

Suit by consiguee against Railway Company 
for loss of goods— See LIMITATION ACT, 1908, 
arts. 30, 115, 5 M. 388. 

Non-delivery of goods, by suit for com¬ 
pensation for, applioability of art. 3i of tbe 
Limitation Act to —i)ee LIMITATION ACT, 
1908, art. 31. 108 P. R, 1906 = 2 P.L.R. 1907 = 
30 P.W.R. 1907. 

See Master and Servant, 13 M. 34. 

Damages to a passenger from a train over¬ 
shooting the platform— See NEGLIGENCE, 6 
Bom. L.K. 673. 

See Negligence, 6 M.H.O. 180. 

Agieemeiii for interchange of trafhc—Liability 
for loss of gooUa—Agency — See PRINCIPAL 

AND AGENT—Duties and liabilities of 
Principal, 5 a. 37i. 

See STAMP ACT, 1899, arts. 5, 34, 6 B. 476, 

F.B. 

Service on— See SUMMONS, 1 Hyde 197. 

Purchased goods consigned tbrougb—Goods 
receipt note iSbUed by Railway authorities, 
not an iusirumeut oi title witbio a. 103 of tbe 
Contract Act—Endorsee of Railway receipt, ex¬ 
tent of rights of — See VENDOR AND PUR¬ 
CHASER—VENDOR, Rights and liabilities 
OF, 14 B. 57. 

Railways Act. 

See ACT XVIII OF 1854. 

See ACT IV OF 1879. 

See ACT IX OF 1890. 

Railway Fare. 

Fare, excess of, recoverable as fine—See 
ACT IX OF 1890, s. 113, 1 Bom. L.R. 166. 

Railway Servant. 

Power of 8. U. Court to attach salary of—not 
fallen cue—Salary disbursablo outside jurisdic¬ 
tion of Court—See ATTACHMENT—GENERAL, 
80 C. 713 = 7 C.W.N. 821. 

Attachment of the salary of— See ClV. PRO. 
CODE, 1908, O. XXl, r. 46, 5 Bom. L.R. 803 
-=28 B. 198. 

Railway Station. 

Goods yard of a, is a public place—See 
ACT XI OF 1890, B. 3 (6), 4 Bom. L.R. 290. 

Bain Water. 

Passing surplus — Defined ohanuol — See 
Easement, 8 c.W.N. 244. 

Right to use water way for—See LIMITA¬ 
TION ACT, 1909, 8. 26, 68 P.R. 1880, 


Raiyat. 

See RYOT. 

Raiyati Holding. 

(1)— Burden of proof — Transferability of rai- 
yatx holding — Doctrine of caveat empbor.—It is 
for the person alleging transferability of raiyati 
I holding to show that the custom of transfera- 
I bility exists. The doctrine of caveat emptor 
applies with tbe greatest force to persons 
who undertake to purchase raiyati holdings 
from tenants. GOBINDA CHANDRA JANA 

V. Srimanta Charan Oana, 6 Ind. Caa. 
761. 

Zamiudar’s right to eject ryot from ryoti 
larid and recover possession thereof — See 

Ejectment, suit for, 7 M.L.T. 366. 

Raiyati Interest. 

I 

Teat of —See BENGAL ACT VIII OF 1885, 9. 5 
(5), 2 lad. Cas. 72. 

Test of—See LANDLORD AND TENANT — 

Nature of tenancy, 14 C.L.J. 38. 

Raiyati Land. 

See Mesne profits—Suits for mesne 

PROFITS AND ASSESSMENT IN EXECUTION, 

6 C.W.N. 732. 

Ralyatwari Estates. 

Raiyaiwari estates —Partition—See PARTI¬ 
TION-RIGHT TO PARTITION, 7 M. 382, 
F.B. 

Raj. 

Assignment of a—by the Rajuh in possession 
by a deed to his eldest son— See HINDU LAW 

—Custom, 6 M.l,A. 164. 

Rajkot. 

Courts in Kathiawar and—whether British 
Courts—See British COURTS, 5 B. 249. 

Rajput. 

(1)— Naru liaJputs—Oifi to son by wife of tn- 
ferior caste — Validity. —A gift of J of bis pro¬ 
perty accompanied by possession made by Naru 
Rajput to a son by an inferior wife held to be 
valid though the donor had an infant son by a 
Rajput wife. HaIDAR ALI v. SONDHA, t03 
P R. 1880. [F., 113 P.R. 1883; R., 146 P.R. 

1894, 92 P.R. 1904 = 12 P.L.R. 1905. 66 P.R. 
1911 ; D., 110 P.R. 1894.] 

Khatris—Soodras—5ee CASTE, 4 W.R. 132, 

P.C. = 7 M.I.A. 18. 

Of Agra, family custom of primogeniture— 
Evidence establishing impartibility — See 

Hindu Law -Custom, 19 a. i, P.G. = 231. 
A. 147. 

Raj, Succession to. 

(l)~Rd; —SMccession to — Impartibility. —A 
suit having been instituted by some of tho des¬ 
cendants of a deceased Rajah lor possession of 
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■fiaja, Succession to—conc/Mded. 

his property, to which the defendant laid claim, 
under an alleged Wusseeyut namah, or deed of 
gift, proclamation was made, by order of the 
Provincial Court, for all persons pretending to 
have any claim to the property in question to 
come in and prosecute the same ; in pursuance 
of which, the present, with another, suit was 
instituted. The Provincial Court, being of 
opinion that the Wusseeyut-narnah was not 
authentic, passed a decree, declaring the right 
of succession and inheritance to be among the 
several claimants, and pursuant to Regulation 
III, 1793, s. 13, specified the shares to which 
they were respectively entitled. An appeal was 
interposed to the Sud<ier Court, by one of the 
co-sharers, on the ground that the property 
was a Rnj, and indivisible, and ought to have 
been decreed to him. as nearest in descent from 
the Rdjah, but no fresh evidence, respecting 
the nature of the property, or the claim of the 
entirety, as permitted by the practice of the 
Sudder Court, was produced. The decree of the 
Provincial Court was affirmed by the Sudder 
Court, and, on appeal to Her Majesty in Coun¬ 
cil, the Judicial Committee upheld the decision 
of both Courts below, being of opinion that all 
parties knew and acted on the knowledge that 
the suits were not only to decide upon the claim 
under the Wusseeyut-namah, but to determine 
also what parties were entitled to the property, 
the subject of the suit ; and dismissed the 
appeal with costs. Ghirdharee SING v 
KOOLAHUL SIxNG, 6 W.R.P.C. 1 = 2 M.I.a! 
344. 

descend — Private and 
public —There is a distinction between 

the public and private property of a Hindu 
Sovereign, as upon his death, his private pro- 
p6fty goes to one set of heirs, and the Raj and 
the public property to the succeeding Rajah. 
The general rule of the Hindu Law of inheri¬ 
tance IS partibility. The succession of a single 
heir, as in the case of a Raj. is the exception. 
iHE Secretary op State for India in 

I BGYE SahaBA. 7 M. 

A• A. 4/D• 


See Hindq Law-Custou. 29 G. 343 , P.C, 
29 LA. 62 = 6 C.W.N. 459. 


Law—Joint Family, 3 B.i 
R. P.C. 13=12W.R. P.C. 21 = 13 M.I.A. 523. 

Ramnad Zanaindary. 

in detAil*^^ Zamindary discussei 

historf r the whol 

Dinakatja*** Zamindary was impartible 

SETUP4TI 2^' 

Bampnp stamp Law. 

proviso (c)~Se6 STAMP, 8 A.Tj.J 

C. VIII—29 


Rangoon Small Cause Court. 

Burma-Act 

^ Small Cause Court at Rangoon— 

AXl of 186.1 was passed to constitute Recorder’s 
Court for three towns including Rangoon, in 
Burma, and to establish Courts of Small 
Causes m the said towns. By s. 10 of that Act 
It was declared that the Recorders to be ap- 
pointed under the Act should ex 9 roi=e Civil 
Jurisdiction within their territorial limits, and 
that, save as in this Act provided, no Court 
other than the Recorder’s Court shall have or 
exercise any Civil Jurisdiction whatever within 
the said hmus.-By Act XI of 1865, after 
reciting that it was expedient to consolidate 
and amend the law relating to Courts of Small 
Causes bejond tne local limits of the ordinary 
original Civil Jurisdiction of the High Courts^ 
and declaring thIt, in every p.art of British 

Local Government” should denote “the 
person authorized to administer the executive 

that the Local Government might, with the 

iTdia in Governor-General o1 

India in Council, constitute for the trial of 
suits under that Act, Courts of Small Causes at 

Cover^^^ ‘Ofritories under such 

K territorial 

was r •’he Judge 

Tbl lc!Z^°'T Local Government. 

Ac XXI of Tsas'P'r "■ Recorder’s 

Act XXI of 1863. By a notification of the 

Home Government dated 1st September 1869 

the Governor-General in Council extended 

the provisions of Act III of 1864 to the 

province of British Burma and invested he 

Chief Commissioner of British Burma with 

the powers conferred upon a Local Govern 

ment by the .said Act. Bv another notifiea- 

r'enpra^^^'^ October 1869, the Governor- 

under s. 3 of Act XI 

n the establishment of a 

Court of Stuall Causes in the city of Rangoon 
for the hearing of suits cognizable by 
such Courts und^er the provisions of the said 
Aot. Under s. i the jurisdiction of the said 
Court was extended to an amount not exceed¬ 
ing Rs. 1,000. The territorial jurisdiction of 
the Court was made co extensive with that of 
the existing Small Cause Court jurisdiction of 

the Recorder’s Court at Rangoon In 13?S 1 

plaint was presented in the Recorder’s Pom,!! 
for Rs, 600, though the nature of the suit was 

r! 1 nm w I®®®’ u^*''** jurisdiction up to 

Held that there was nothing in the case as 
stated or in the Recorder’s Act (XXI of IPfial 
to justify the oonclusion that the SmaU cS 

Thpre t n properly constituted. 

that the words Local Government." as used in 
that Act, were intended to include a Chief 
Gommis^oner. Ko Shoay Boon v. Shoav 
GAN, 6 B.L.R. 196 = 14 W.R. 331. 

(2) Foreigner defendant residing only for n 

temporary purpose^ Jurisdiction-Act XI of 
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Rangoon Small Gaase Court^concluded, 

1865. s. 8 {Mofussil Small Caicse Courts ),— 
Where, in 8uit by a sailor for wages against the 
Captpin of a foreign ship, the plaintiff’s cause 
of action was complete on arrival of the ship 
in Rangoon, hdd the Small Cause Court at 
Rangoon bad jurisdiction, though the defendant 
was dwelling there for a temporary purpose 
only. Fritz Olner v. Lavezzo, 10 C. 
878. 

Rateable Distribution. 

See CIV. Pro. Code, 1908, s. 73. 

{1}—Rateable distribution — Several decree- 
holders—Payment into Court to prevent execution 
of one deeree--Claim to rateable distribution by 
another decree-holder. —A obtained a decree 
against B, C and D, and in execution of the 
said decree brought to sale the properties be¬ 
longing to B. On the day of sale, B paid the 
amount in Court. Subsequently E, another 
decree-holder against C alone, applied for an 
atlacbment of the same properties, and claimed 
a rateable distribution of the amount paid into 
Court. The question is whether the claim was 
legal. It was cc^ntended that he could not claim 
rateable distribution, for the money having been 
paid into Court by B voluntarily of her own ac¬ 
cord on the day of auction, it cannot said to 
have been realized in execution of the decree, and 
having been so paid to satisfy the decree of A, 
other decree holders against another debtor can¬ 
not claim rateable distribution. Held that as the 
amount was paid into Court by B specially to 
satisfy the decree of A, other decree holders, 
against C, alone cannot claim rateable distribu¬ 
tion. viLAYUTEE Begum v. Bankee Rai, 
1 P.R. 1866, 

(2) —S. 270. Act VIII of 1859 ands. 295, Act 
XIV of 1882. distinction betxoeen, —Under s. 270, 
Act VllI of 1850, a creditor obtaining an attach¬ 
ment, was entitled to bo first paid out of the 
proceeds of the sale, notwithstanding a subse¬ 
quent attachment of the same property by any 
party in execution of bis decree, but s. 295, 
Civ. Pro. Code. 1882, points to a rateable dis¬ 
tribution of the proceeds of sale under a decree 
in certain events and under certain circum¬ 
stances. FitEDEHiCK Peacock v. Madan 
GOI’al, 29 C. 428, F.B.=6 C.W.N. 677. {25 
C. 179, R.) [F., 29 B. 105 = 7 Bom. L.R. 488; 
R.,32M. 429=19 M.L.J, 401. 26 M 073 = 13 
M.L.J. 278. 7 0 0. 314, 5 C L.J. 80 = 11 G.W. 
N 103. 5 -P.W.K. 1909 = 6 P.L.R. 1909 ; D., 
30 M. 413 = 17 M.L.J. 334 = 2 M. L.T. 365.] 

(3) — Rateable distribution of assets — Princi- 
2 )le of distribution .—Where certain creditors 
br( uglit the win lo of the property of their 
debter to sale, in execution of their decree upon 
a niorigage of only a slnire therein, and them¬ 
selves purchased it, and were allowed a set-off 
of a part of the purchase-money against their 
debt, held, in a suit for rateable distribution of 
the assets by anoilicr creditor, that the credi¬ 
tors were not entitled to deduct tbo sum, which 
was paid by them eubscquontly to clear off a 


Rateable Distribution— continued, 

mortgage held by the plaintiff in a share of the 
property, from the amount of the purchase 
money, before the Court could determine the 
amount rateably distributable among the 
parties concerned. Queere :—Whether the cre¬ 
ditors (defendants) could even reckon the sum 
so paid by them for paying off the plaintiff’s 
mortgage as one of the claims for rateable dis¬ 
tribution. TAPONIDI HORDANUND BHARAT! 

V. Mathura Lall bhagat, 12 C. 499. 

See ACT XXIV OF 1867. s. 33, 6 M.H.C. 
346. 

See Civ. Pro. Code, 1908, ss. 47, 144 (1). 
115, 8 M. 494. 

See Civ. Pro. Code, 1908, ss. 60, 73, 4 B. 
429. 

Execution-sale—Transfer of execution—Pro¬ 
ceedings to superior C‘'*urt—Principle of— 
Among attaching creditors— See ClV. PRO« 
Code, 1S08, ss. 63. 73, 21 C. 200. 

Discharge of debt duo to attaching creditor, 
effect of, on the attachment—Absence of subsist¬ 
ing attachment olaim for—Affected— See CiV. 
Pro. Code, 1908, s. 64, 23 M. 478 = 10 M.L. 
J. 98. 

See Civ. Pro. Code, 1908. ss. 64. 73, 
0. XXXIX, r, 1, 25 A. 43l = A.W.N. 1903, 93. 

Decree-holder applying for execution before 
realisation—Right of his representatives to 
rateable distribution— See CiV. PRO. CODE, 
1903, s. 115, 0. XXI, r. 90. 3 M.L.T. 249. 

Application for rateable distribution by 
transferee to Court to which decree transferred 
—Res judicata — See CiV. PRO. CODE, 1908, 
0. X.Kl. r. 16, ss. 73. 47. 25 A. 443 = A.W.N. 
1903, 99. 

See Civ. Pro. CODE, 1903, O. XXI, r. 22 
and ss. 73 and 115, 9 M, 508. 

See Civ. Pro. Code, 1903, 0. XXT, r. 72, 
s. 73, 5 M. 123, 11 M, 356. 

Application for — Application to bo paid 
money distributed—Whether step-in-aid— See 

Limitation act, 1903. Art. iR2—Step in 

AID OF EXECUTION, 8 C.W.N. 332. 

Mortgagee, general right of, to keep mort¬ 
gage unsplit— Purchase of portion of mort¬ 
gaged property by mortgagoo—Splitting up of 
mortgage and — Of mortgage debt — See 

Mortgage—SALK of mortgaged ruo- 

I’ERTY, 21 B. 619. 

Execution of decree—Of proceeds of decree— 
Civ. Pro Code. s. 295, 6o/ia fides of decree- 
holders-See Sale—Sale in execution 

OF DECREE — PROCEEDS OF SALE, RIGHT 
TO, 13 B. 154. 

Decree against estate of deceased person— 
Purchase of decree by legal representative— 
Realisation of amount under decree —Right of 
purchaser to—under s. 205, Civ. Pro. Code, 

1882—Sec Sale-Sale in execution of 
DECREE—Proceeds of sale, right to, 

13 B. 171. 
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Rfttcftblo Difitribution^conc/udef^. 

See Sale — Sale in 

decree—Setting aside 

195, 21 M. 61. 


EXECUTION OF 
SALE. 1 C.W.N. 


Ratification. 

See Guardian. 

See Minor. 

See Principal and agent. 

(1) Contract Mepudialion not in reasonable 
time hatification .—-Wbere a party to a con¬ 
tract seeks to get releasea from its obligations, 
on the ground cnat, for some reason or another, 
he lb entitled to repudiate it. he must assert 
this rignt to repudiate as soon after becoming 
aware of it as he reasonably can. Long inac¬ 
tion entirely unaccounted for may be consi¬ 
dered to be a ratification of the contract. 
ISHAN OHUNDER MoJOOMDAR V. SREEKANT 

Nath, 9 W.R. no. 


(vi)— Act done by agent of Government— 
Haiification Effect.—hn act done by an agent 
of the Government, though in excess of his 
authority, being ratified and adopted by the 
Govcrument, iield to bo equivalent to previous 
authority. THE SECRETARY OF STATE IN 
COUNCIL OF INDIA v. KAAIACHEE BOYE 

SahaBa, 7 M.I.A. 476, 


13J—To be cnfire.—There can be no ratifica¬ 
tion of a part of ifie agent’s act except m the 
sense tnat it la a ratification of the wnole. 

Madras consolidated sugar and Spirit 

PACTOHIE8. LTD. V. WILLIAM SlSSMORE 

bHAW, 14 iif. L. J. 443. 


i^)^yoid trannacUon—Ratification.—A void 

tranaactiou cannot be ratified. RangA- 

naikuluv. Sattamma, 9 M.ii.J. 104. 

( 6 ) Lease by agent not authorised by pro- 
Ppetor-Notice--proprietor how far bound—Rail- 
Jicaiion.— Wnecs an agent, m spite of one refusal 
01 cue proprietors, gave an applicant an amul^ 
austucn CO enter on tne property of the proprie- 
lorsaa lessee, and did not immediately iniorm 
eni of It, held that the proprietors were under 
no egai obligation to take early steps to disavow 
the act. Tue proprietors had not parted with 
their right either by any act of their own, or by 
any act of their duly authorised agent, or by 
any acu oi a person not authorised to act for 

M subsequently ratified. 

MUHBOOL BUKHSH v. MUS- 
SaMUT SHUHEEDUN. 14 w. R. 376. 

See ACT OP STATE, 9 B.H.C. 314. 


flupnn^ policy—Undue in- 

nuence— Unconscionable bargain — Voidable 

Act of Court in respect of-Goncract 

ct ia 72 , ss. 16, ly-A, 23—Act VI of 1899, s. 2 

ut contract caused by undue influence, proof 
6 au' 2?6 * OP 1876. ss. 173,174. 


comban?'!ff fformation of 
OP ass of—COMPANY—ARTICLES 


Ratification—conc/ud6c2. 




Applicability of term only to aetl'"done^oY‘ 
ratifiers behalf-Recognition of this rule in 
Contract Act, s. 196-5ee Hindu law—alie 
nation, 12 C.W.N. 393. P.C. = 35 C 420-35 

If; f = L.R. 49 = 3 M L.T 344 = ^8 

= 7^C^L*J°335^'^’^' 280 


Conditions under which doctrine of ratifica¬ 
tion IS applicable—See Hindu Law-Revek- 

SIONERS 8 C.L.J. 458 = 13 C.W.N. 201 = 4 
Ind. Cas. 513. 


See Lease-General, p.l.R. igoo.p. 303 . 


Where transfer is void ab initio, whether sub 
sequent ratification can validate it—See Mahh 

medan Law-Guardianship, ii o c t 


140 ^^ Master and Servant, 2 B.L R.O.O. 


See Minor—Contracts BY minors inn 

L.B. 326, Note = 13 W.R. 166; 10 B l R 32?' 

Note = 13 W.R. 172. ^ Js.d.b. 327, 


Ratification by Government of contract by its 

servanti-hee PRINCIPAL AND AGENT-- 
General, 4 Bom. L.R. 706 = 26 B. doi 


Gomashta employed to collect rents—Power 
to distrain— See PRINCIPAL AND AGENT— 
Authority of agents. Marsh 282. 


Razinamah. 

iSee Compromise. 


{l)^~Private rights of parties not to be affected 

by Government systemof accounts 

-By a razinamah executed in the year 1824 a 
compromise of a suit was entered in to, whereby 

(C s) real and personal estate were declared G 
was entitled to a tax levied on pilgrims resort¬ 
ing to a temple situate on his estate. This tax 
was abolished by Government in the year 1840 

L bv ^oney-payment 

edbythe Government to C as compensation 

On the death of C, a partition of his estate was 
made between A and B, by assigning to each cer¬ 
tain mehals according to their supposed value 
m respect of their proportions of the shares pro¬ 
vided by the razinamah of 1824 Thi<?nnrn?- 

did not include the compensation :rThe r 

grim-tax. Goyernment. in dealing with the 

annual compensation-money, deducted ths 

rnehals, whicb led to lisputJs \s to the°;a ue' 

A and B. Jdeld that the mode of remission bv 
Governmen from the jumma, iu respect of the 
mehals, by the appropriation of the compensa¬ 
tion-money, did not aSect the rights of “he ^rr- 

tie^. Maharanee Inderjeet Kooer v Is- 
MUDH Koowar, 5 W.R.P C. 14=ToM I A 329. 


Re admiasion of Appeal. 


(1) Appeal Dismissal for default—Applica¬ 
tion for re-admission, rejection of—Appeal from 

order of regection,-\^\,^n. after the Lm ssa^ 

of an appeal for default, a lower appellate™ 
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Re-admissioo of AppeskX^coticluded. 

rejects an application for its re-admission, there 
is no appeal against such order of rejection. 

mussumat Mahar buksh V. Ghausi khan, 
87 P R. 1876. 

{2)—Appeal struck off for default—Applica¬ 
tion for re-admission—Order rejecting applica¬ 
tion — Appeal .—No appeal lies from an order 
rejecting an application for the re-admission, 
under s. 347 of Act VUI of 1859, of an appeal 
struck off for default. SOOLTAN MAHMOOD 
V. OOJUli KHAN, 23 P.R 1871. [R.. 52 P.R. 

1873.] 

Re-Admission of Appeals, Bengal and 
Madras. 

See ACT XVI OF 1845. 

Realisation. 

What constitutes—Within the moaning of 
fl. 295-Civ. Pro. Code, 1882—See GiV. PRO. 
Code, 1908, a. 73, 21 C. 809. 

Re-arrest. 

(1) —Exemption from re-arrest—Civ.Pro. Code — 
In this case, the judgment-debtor was dis¬ 
charged from arrest on the application of the 
decree-holder, on the ground that an arrange¬ 
ment had been made for the liquidation of the 
debt which was satisfactory. Held that the 
Civ. Pro. Code, does not prevent the ro-arrest 
of the debtor so discharged if he failed to per¬ 
form the agreement he had made with bis 
creditor. MUSSUMAT SUBHANI v. SADHO 

Ram, 37 P.R. 1873. 

Reasonable and probable cause. 

See Malicious Prosecution. 

See Defamation, 2 Agra 87. 

See Malice, 2 N.W.P. 353. 4 N.W.P. 
42. 

Reasonable Care. 

See Transfer of Property Act, 1882, 
s. 4L 1 L B,R. 196. 

Reasonable Time. 

For appointment of legal roprosentativo— 
See Contract Act, 1872. as. 2 ic), 37, 33 
and 67, 4 M.L T. 335. 

‘Reasonable time’—What is—Question of 
fact—See CONTRACT ACT, 1872. ss. 46, 49, 
10 H.L.T. 496. 

Rebel. 

Attachment of robol’a property— See LIMITA¬ 
TION-MISCELLANEOUS. 1 Agra 46. 

Confiscation and sale of—Property—Right of 
co-sharers—See PRE-EMPTION—SUIUECTS OF 
PRE-EMPTION, 1 Agra 88. 

Rebellion, Confiscation, etc., for. 

See Act X op 1858. 


Recalling Certificate. 

(1)—4dXLoM858. ss. 12. 2l~Certificate 
recalled — Estate placed under Collector. —The 
District Judge granted a certificate under Act 
XL of 1858 to a Hindu widow, and, on a refer¬ 
ence from the Collector to the effect that she 
did not desire to take out the certificate and 
that the certificate ought to be given to a first 
cousin on the paternal side of the deceased, the 
Judge recalled bis order granting the certifi¬ 
cate to the widow and directed the Collector to 
take charge of the estate. Held that the order 
was made under s. 21, which empowered tho 
Civil Court for anv sufficient reason to recall a 
certificate and direct the Collector to take 
charge, or grant a certificate to the public cu¬ 
rator, or any other, and that s. 12 did notap- 

ply to the case. Held also that the widow was 
not entitled to appeal, inasmuch as she had 
expressed her unwillingness to take charge and 
the first cousin was not competent to prefer 
the appeal as there were the widow and a half- 
brother and an uncle of the deceased, who were 
nearer relations. BUSSUNT COOMAREB D09- 

SEB V. The Collector of jessore, 13 

W.R. 243. 

For recalling certificates granted, what does 
not amount to— See ACT XL OP. 1853, ss. 7, 
21. A.W.N. 1891. 4. 

Receipt. 

(1)— Stamp Act, \ of 1879, s. 3 (17)—Receipt. 
—To constitute a “ receipt” within the moaning 
of 8, 3 (17) of the Stamp Act (I of 1879), 
there must be an acknowledgment, either ex¬ 
press or signified or imported, of the receipt 
and not a mere statement that money was re¬ 
ceived. In re JAMNADAS HARI NARAN, 23 B, 
54. 

Rent—Bv landlord or agent— See Ben. ACT 
VIIIOF 1885, 8. 88, 25 C. 531 = 2 C.W.N. 375, 
F.B. 

Rent—signed bv landlord’s gumashta, con¬ 
taining certain recital, effect of—See Ben. ACT 
VIII OF 1885, 8. 88, 25 0. 533, Note. 

Evidentiary value of ront—See BeN. ACT 
Vltl OF 1835, ss. 153, 88. 16 C. 155. 

Given by Bank for amount of loan deposited 
—Terms of contract of loan contained in—Pro- 
duotion of—Whether could bo insisted on be¬ 
fore payment by Bank—See CONTRACT—CON¬ 
DITIONS PRECEDENT, 14 B. 498. 

Unregistered receipt for earnest money com¬ 
prising terms of conveyance—Admissibility ia 
proof of contract of sale— See EVIDENCE — 

Miscellaneous documents. lOG.PL.R. 

107. 

Miscellaneous documents—Doouraont receipt 
—book—Book kept by attorney—Receipt given 
by defendant for doouments of title—Admis¬ 
sion—See Evidence, Miscellaneous 
Documents, Cor. 148. 

Unregistered—For payment of mortgage debt 
produced by mortgagee, inadmissibility of, in 
evidence—See EVIDENCE —MISCELLANEOUS 
DOCUMENTS, 7 B. 123. 
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Receipt—Continued. 

See Evidence—Miscellaneous docd 

MENTS, 12 W.R, 34, 29 C. 187 P G =29 I 

24 = 6 C.W.N. 386. -29 I.A. 

Pre-emption—Unregistered receipt for pur- 

~ Evidence, admissibility of- 

rent-No writing necessary—See EVI¬ 
DENCE ACT, 1872, a. 91. 1 C.P.L.R. 16, 

26 m! *^2. Proviso 4, 

abWnn“'?® declaration of title as to immove- 

tinn ^ admissible without registra¬ 

tion—See Registration, 4 B. 590 . 

ed^iT®i!,‘®"^‘‘ payment recit- 

mortpuv receipt-Kxtinctiou of 

= 9 M L, j'® EBGISTBATION, 23 M. 92 

For payment of mortgage money—Oral evi 

a.w'n. 

tSion ACT “/““'‘g'^ge-money-See REGIS- 

P R. 1904 ’ ’ ■‘904 = 39 

Extinguishing interest of one only of several 

^^“'ssible without registration— 

•■ "■■‘“o" 

t«lXS!kLT‘'‘‘i““- 'rawLotily 

8-47. 4B. 23^^^ EEGISTEATION ACT, 1908, 

£.rr 3 sri? 


Tkation Tc'i?^iQn?®'®‘"^^‘°“ Regis- ®eceipt Stamps. 

" ACl, 1903, s. 17 (c), 3 M. 53. 

PaymeiTt—unregistered, is evidence of 

« ‘“(n? 2 Bnt, act, 1908, 

\ h ^ Bom. L.H. 42ii = ii 4 B. 609. 

without^*^ i^iortgage, if admissible 

act, 1908, s 49, 2 B. 4S9^"^ REGISTRATION 

-^Grounds second appeal 

419. appeal, Marsh 381 = 2 


Receipt—concZwded, 

Barrister’s fees-Stamp duty on receim-^ 

9 li. mo".b';’’ •■»c. IS 

art. 15, 16 A. 132. P.B.= A.W.N, lB9i 12 ’ 

For money paid lor agreed future =»ie ..r 

shares in Company-Undeftaking to execute a 

formal document of sale-RecLt li/we f 

stamp duty-See Stamp Act 1879 sch T° 
art, 5, 14 B. 3l6 ’ 

ALi, 1379, sch. I, art. 52, 12 B. 103. 
gafe®°bond~^9i°?T“®“‘ Payment on mort- 

gage D011Cl*“Ogg Stamp apt 1^70 r, u xr 

art. 15 (a), 10 M. 64, Fb’ 

Ci?bTil^ “^“'‘er for 

GiUD DiJl — See Stamp act. 1879 anh TT 

art. 15 (5). 10 M. 85, F.B. 

Meaning of the term—Certieoate totheefieot 
that premium on an insurance nol.cy harbeen 
paid, issued for the purpose of supportmg a claim 
to exemption from income-tax not a ree^ 
-See bTAMP ACT. 1899, s. 2 (23f. 2 L.B.r! 

ACT° 1 ^ 99 “, “fter liable-See STAMP 

ACT, 1899, s. 62, cl. (6), 8 C.W.N. 378. 

Transfer from Provincial to Local Funds bv 

adjustments in Collector’s accounts-Receipts 
S^MP ACT 1899 ^°^'^?"-Stamp duty-L 

.41.%"rnd^.°L^.^^^2.t.B!’=9"M.t’i?35“^‘'°“ 


189^ T^l'i (ars 'r ACT. 

loyy, s. 12 (3L 6 Bom. L.R. 436 = 28 B. 432. 


Fo 

o?evM?°“P^™°“°^ signatures-Credi- 
appeal — Special or second 

8^-’‘ = 2Hay4^i appeal. Marsh 

‘Ueln?Dg’^of”s ®‘?q ' c“ ‘“®‘rument within the 

Specific rp; Relief Act — See 

270=a ^ 

A.&.?8S 7l!°''’ ^ ® A. 253 = 


Receiver. 

See Appeal—Receivers. 

See CIV. Pro. Code. 1882, S 3 . 503, 505. 

See Civ. Pro. Code, 1903, 0, XL. 

See Manager. 

<^PPoinlment of 

—Proof of mismanagement necessary^S, 603 
^ against a tenant for life 

cirVroTn^ ^ S' 503 .‘ 

Civ. Pro. Code, is not a matter of course 
Though s. 503, gives a wide power to the Gourti 
that power must be exercised with a sound dis¬ 
cretion on a view of the whole of .he oircum- 
stances of the case, not merely the circumstances 

appointment expedient 

for the protection of the property, but all the 

circumstances connected with the right which 

IS asserted and has to be established. Unless 
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there is proof of violent and wholesale charges 
of waste aad malversation against a defendant 
in possession of property as the tenant for life, 
a Rereivor will not be appointed. JlWANI v. 
Lahhu RAM, 107 P R. 1908 = 12 P.L.R. 1909 
= 4Ind. Gas. 694. (5 A. 5GI, 15 C. 918, 73 

P.R. 1902, Relied on). 

(2J —Duration of receivership^Discretion of 
Court - It is within the discretion of a Court 
appointing a receiver in a suit to order that the 
office should continue permanently after the 
decree when such continuance is necessary, or 
for so long as it may bo so- MathUSRI 
UMAMBA BOYISAIBA V. MATHUSRI DIPAMBA 

Boyi Saiba, 19 M. 120, PX. = 23 I.A. 28 = 6 
Sar. 684. 

(3) — Civ. Pro. Code, 1882, s. 503— Appoint¬ 

ment of receiver by Bigh Court pending appeal 
—Power of subordinate Court to give directions 
as supplementary to those given by the High 
Court .—Where a person was appointed receiver 
by the High Court, pending an appeal, no other 
Court has power to make an order or give any 
directions as supplementary to those given by 
the High Court, or without authority given by 
that Court. JaNAKI AMMAL V. NARAYANA- 
SAWMi Iyer, 4 M.L.T. 268. (27 M.002, R.) 

(4) — Jurisdif'tion — Appointment — Property 
outside jurisdiction — Qucere. —Whether the 
High Court at Calcutta can appoint a Receiver 
for property which is within the juriadiotion of 
the Bombay High Court? HAD.TEE ISMEIB 

Hadjeb Hubbeeb V. Had.tee Mahomed 
Had.fee Joosub and Rahima Bye v. had- 
jee Mahomed Had.tee Joosub, 13 B.L.R. 
91 = 21 W.R. 303. 

(5) — Jurisdiction—Suits for land—hand in 
possession of Receiver .—The High Court cannot 
exercise jurisdiction in rospset to land which 
is situate out of its local limits, evoti though 
it bo in possession of tho R^ceivor. DenonauTH 
SREEMONY V. HOGO. 1 Hyde 141. 

(6) —Application for appointment of Receiver 
to be made in Court or Chambers ^Practice and 
Procedure .—An application, for the appoint¬ 
ment of a Receiver, in place of the retiring 
Receiver, is not an application which should bo 
made before the Judge sitting in Chambers, but 
sbould bo made in Court. STALKARTT v. 
STALKAKTT, 28 C. 250. 

(7) —Receiver and administrator pendente lito. 
—The Receiver appoinrod in an ordinary civil 
suit does not represent the estate nor the n.ar- 
ties. Keenly holds the estate for tho benefit of 
the successful lir.igant. Although tho position of 
an administrator pendente hfo is similar to that 
ofaRcceiver, there is adistinction, inasmuch 
as an administrator pendente lite represents 
the estate for all purposes except distribution. 
MEERZA IvEEU.VTUri AIN B\HADUR V. 

Broughton, 1 c.W.N. 336, 

(8) Equitable execution'*’-.ippointment of 
Receiver .—Tho vappoiutmont of a Rooeivor at 


Receiver — continued. 

the instance of a judgment-debtor is “equi¬ 
table execution,” FINK v. MAHARAJ.a BahA- 
DOOR Singh, 26 C. 772=4 C.W.N. 27. [R., 10 
O.G. 268. 

(9)_Oiu. Pro. Codecs. 605—Appointment of 
receiver — Power of District Court. —When a 
Subordinate Judge submits to the District Court 
the name of a person fit to be appointed as a 
receiver, stating the ground for such nomination, 
it is open to the District Judge, under s. 605 of 
the Civ. Pro. Code, to authorise the Subordinate 
Judge to appoint such person or “ pass such 
other order as the District Court thinks fit.” 
These latter words, however, cannot be constru¬ 
ed as empowering the District Judge to himself 
nominate some person and appoint him as 
receiver. These general words should be read as 
qualified by the more specific words standing in 
collation with them, and the expression used 
in s 505 is not that tbe District Court may 
appoint, but that it may only authorise the 
Subordinate Judge to appoint. AMAR NATH 
V. Rajnath. 18 A. 453 = A.W.N. 1896, 141. 
[R,. 31 C. 495.] 

(101—Ciu. Pro. Code. 1882, ss. 503, 505. 622— 
Nomination of receiver by Subordinate Court — 
Ex-parte order by District Judge, appointing such 
receiver—Power of District Judge to review.— 
Tbe power given to Civil Courts to appoint a 
receiver under s. 603 of the Civ. Pro. Code, is a 
power which Subordinate Courts are forbidden 
by 8. 505 to exercise without sanction. Such 
Courts can only make a nomination with the 
grounds for tho nomination, and thereupon, the 
District Judge can authorize the Sabordinate 
Judge to appoint the person so nominated, or 
pass such order as be thinks fit. In other words, 
nomination in s. 505 is equivalent to tho condi¬ 
tional appointment of receiver which the 
District Court can accept, reject or modify. In 
this case, the order of the District Judge appoint¬ 
ing the receiver having been passed by him ex 
parte he clearly had the power to review it, 
whoibor or not an appeal would lie from such 
order to tho High Court. CHUNI LAL v. 
SONIBAI, 21 B. 328. [R., 24 B. 38.] 

(11) — Power of removal of a Receiver inherent 
in Court—Refusal to hand over property to a 
Receiver — Practice—Ktuquiry as to the possession 
of snchproperty — Temporary injunefion ordering 
the handinn over of the property under s. 492, 
Civ, Pro. Code after noficc under s. 494, and #»n- 
forcement thereof under s. 493.p irn. 3—Rx parte 
order appotnfing a Receiver, whether nn app/ien- 
tion to cancel it can be admitted under s. 103, 
Civ. Pro. Code. —Tho power of removal of a 
Receiver is inherent in the Court, which may 
at any time hold an inquiry as to whether an 
order appointing a Receiver should remain in 
force or not, and may, if it thinks fit. cancel 
the order that has boon made. When a 
Roooivor is appointed, if any person refuses to 
hand over certain properfies to him, an inquiry 
should ordinarily be hold as to the possession 
of such property and ns to whether it is the 
property which should be handed over to the 
Receiver, after giving notice of the itppUoatioQ 
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for such enquiry under s. 494, Civ. Pro. Code ; 
and then, an injunction can be issued under 
B. 492, Civ. Pro.Code, ordering the property to be 
handed over to the Receiver, disobedience to 
which can be enforced under the third para of 
fi. 493, Civ, Pro. Code. Such an inquiry before 
issuing the injunction, should not, however, be 
held where the object of granting it. would be 
defeated by the delay. Where a Receiver was 
appointed ex parie, and an application to cancel 
such appointment was admitted under s. lOS 
Civ. Pro. Code, and an order for the removal of 
the Receiver was made by the Court held, the 
Judge has power to do so, and the matter is 
.quite outside the consideration as to whether 
the order of appeintment comes within the 
meaning of the word “decree’* as used in s. 108, 
Civ. Pro. Code. RANGANAYAGAMMAL v’ 
MAHALI PILLAI, 4L. B. R.3a6. 

Pto. Code, s. 503— Appointment of 
reviver ^Discretion of Court.— 503 gives a 
wide discretion to the Court. The power of 
appointing a receiver under s. 503, however, is 
not greater than that exercised by the Courts 
IQ England, and must be exercised with a 
Bound discretion on a view of the whole circum- 
fitances of the case, not merely the circum¬ 
stances which might make the appointment 

protection of the property, but 

all the circumstances connected with the right 
which IS asserted and to be estaolished. 
Where a right is asserted to property in the 
possession of the defendant claiming to hold 
under a legal title, the Courts will not interfere 
by appointing a receiver, unless a very strong 
oases is made out. SiDHESWARI Dabi v. 
ABHOYESWARI Dabi. 15 C. 818. [Apnr., 22 C. 

362-27 C. 279. 69 P-L.R. 
121 1902, 2 L B.R. 222, 1 S.L.R. 

(13)—5. 503, Civ. Pro. Code, 1^2—Receiver, 
^ppotntment of—Waste—Discretion oj Court .— 
In an application for the appointment of a Re¬ 
ceiver in a suit in which the title to certain 
properties in the possession of the defendant is 
in question, jt is not necessary that a strong 
oase should be mado out; enough, if a fair 

case is made out. (15 C. 8l8, 22 
459. R ) The mere circumstance thatalarge 
Amount of property was removed, (under cir- 
oums&ances which might fairly give rise to suspi- 
OJOQ), during the pendency of a suit in which 
6 question of title ti that property would be 
e erinined, is in itself a sufficient ground for 
the appointment of a Receiver. SIA RAM DAS 

Das, 27 C. 279 = 5 C.W.N. 362. 
(15 G. 818. 22 G. 459, R.) [R., 32 G. 741.J 

(jA)—Appointment of a receiver—Not to be 

reasoas -Bona fide posws- 
V)Uh legal title. —The appointment of a to- 
oe v.-r IS e.uirely in the discretion of the Court, 
nifi ^ power of appointmenc is not to be exer- 
wifh of course, but should be used 

.8'88f83t care and caution A giod 

/““*t made out before an 

or the appointment of a receiver can be 
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granted. {5 A. 556, 22 C. 459. J*.) The step 
of appointing a receiver should not be taken 
without special reasons, particularly in the case 
of a bona fide possessor with legal title. Parties 
who have acquiesced in property being enjoyed 
against their own alleged rights cannot come 
to Court for this form of relief. Nga Kyi 
MaunGv Mi sin. U.B.R. 1908,2nd Quarter 
Civil Procedure p. 17- (6 G L.K. 467. F.) ’ 

(15i—Receiver, appointment of—Title to pro¬ 
perty—Removal of property.—In an application 
for the appointment of a Receiver, it is suffi¬ 
cient if a prima facie title to the property, 
over which the Receiver is sought bo be appoint¬ 
ed, is made out. The fact that a large amount 
of property is removed by the defendant under 
circumstances which may fairly give rise to 
suspicion, during the pendency of a suit in 
which the question of title to that property is 
to be determiried, is in itself asufficient ground 
for the appointment of a Receiver. SHAM 

Chand Giri V. Bhaya Ram Panday. 5 c W 
N. 365. [R., 5 C.W.N. 362 = 27 C. 279.] 

1882, s. bOZ-Receivers 
—Waste or misappropriation of property.—\ri 
application for the appointment of a Receiver 
cannot be refused because the acts complained 
of amounted to misappropriation and not waste, 
and a criminal complaint can he filed in respect 

HANUMAYYA V. VENKATA8UBBAYA, 

18 M. 23. 

(Vll—Discretionary refusal to remove a Recei¬ 
ver and Manager of the estate of Hindu widows. 
—Rights and proceedings rendering a Court’s 
order, refusing to remove an appointed Receiver 
and Manager of the estate, of which the widow¬ 
ed Ranis of the late Maharaja of Taujore had 
become possessed by grant from the Government 
are entirely h matter of discretion of the Court.’ 
which bad exercised its discretion soundly’ 

JiJAi AMBA Ex parte, 13 M. 39. P.C.-5 Sar. 
584. 

il8)Slep-in-aid of execution -Application 
for appointment of receiver after decree, whether 
a Receiver, zohether can he appointed after sale 
and pending confirmation.—k\\ application for 
the appointment of a receiver after sale and 
pending confirmation thereof, is a step-in-aid 
of execution. A receiver can be appointed for 
the preservation of the property, after sale and 
while the sale was pending confirmation. 
SAMBASIVA MaDALI v. Krishnan 7 M L T 
86 = 5 Ind. Cas. 758. 

(19)—Ciu Pro. Code, 1882. s. 503—Receiver 

—Appointment of receiver to realize amounts of 
decrees under attachment.— a decree- 
holder had in execution of his decree attacued 
two decrees held by the judgment-debtor 
against third parties, it was held that s 503 
of the ^Code of Civil Procedure gave power 
to the Court to appoint a receiver to realize the 
amounts of the attached decrees where it ap¬ 
peared that by so doing the interests of both 
decree-holder and judgment-debtor would be 
better protected. Partap Hingh v. THE 

DEiiHi AND London Bank, ld., A.W.n 
1908, 164 = 5 A.L.J. 583 = 30 A. 393. 
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v20}~Suit for recovery of property—Appoint¬ 
ment of—During pendency of suit—Discussion 
on the merits at that stage of sun, desirability of. 
—Tbe plaintiff tued as Mobunt by right of elec* 
tion of a certain asthan to recover moveable and 
injiuov(abie properties beloDging to the asthan 
from ibe deiendatity who aliegtd that be was 
Mobunt by right of appointment. Pending this 
suit, the (Jourl appointed a Receiver for tbe pro¬ 
perties in dispute on the ground that a suffi- 
cunily strong prxma facie case was m^de out lo 
justily fuch appoiiiiment. Held, that, where tbe 
appointment of a Receiver is under considera¬ 
tion, a oiscussicn of the documents filed in the 
suit and on tbe merits of the case is always re¬ 
garded as undcbirable and as tending to pre¬ 
judice tbe case and prejudice tbe parties. The 
lower Courts being in a far better position to 
judge as to whether it was desirable in this case 
to appoint a Receiver or not, tbe High Court 
declined to interfere with the order appointing 
a Receiver. Ham SUNDAR Dass v. Kamal 
Jha alias Kamal Das, 32 c. 741. 

{21)~ Bengal Act, Vlll of 18C9, suit for 
arrears of tent and ejectment under— liecciver, 
appoxnimenl of, unatr s. 503 of the Civ. Pro. 
Code i^osscssioti of receiver, nature of. — 
Though, if the suit, under Bengal Act VIII of 
1869. were merely for arrears of rent, s. 503 of 
the Civ. Pio. Code might not apply, the 
Bengal Act docs not exclude the operation 
of the section, when the suit is for recovery of 
the tenure itsell ; so that a receiver of the rents 
and profits of the tenure was held properly 
appointed, under s, 603 of tbe Civ. Pro. Code, 
lu a suit brought for arrears of rent and for 
ejectment. Tbe possession of the receiver is 
not adveiso to the lease-holder, and could not 
be picaaed against him in any question of 
iimitaiiou. Ihe possession cf the rt ceiver is for 
the benefit oi the parties in the suit. KarTIC 

Nath Pandy v. paumanund Singh, il C. 

496. iApjH,, 2 O.L.J, 602.] 

{22)-Civ. Pro. Code {Act XIV of 1882), 
ss, 603 588— lieceivtr, Appointment of — 

Appeal. The plaintiff and the defendant wore 
willows of a Hindu brahmin of Lahore city. 
Tbe property in dispute was of a considerable 
value. By custom and Hindu law, both were 
entitled to a life inicicst in the properly as 
Hinuu widows. In the revenue records, names 
of both Were entered as owners of the lands of 
their deceased husband. Cernficato of collec¬ 
tion of debts due *0 the deceased was also 
obtained by them jointly. On a dispute between 
them, tbe defendant denied the plaintiff’s title 
altogether, and set up her sole right under an 
oral will ol the deceased. Tbe plaintiff applied 
for and obtained the appointment of a Receiver 

of tbo whole property uf iho deceased in the 
suit filed by her against the defendant. It was 
found as proved that the plaintiff’s rights wore 
being sec at naught, and her share of the 
income was being made away with without 
reltrence to her wishes. The defendant did not 
offer lo keep intact, until the deci.sion of the 
case, tbe share cf tbe income to which the 
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plaintiff would be entitled, if the alleged oral 
will was net proved. On appeal against the 
order appointing a Receiver, held, that the 
plaintiff’s title being prima facie clear and tbe 
danger to her interest being immediate and 
certain, it would be wroni? to refuse the 
appointment of a Receiver. The plaintiff waa 
not disentitled to the prayer merely because 
she had contracted debts on onerous conditions 
as Ibis was the direct result of tbe defendant’s 
acts. Held, also, that the Court in the exercise 
of its discretion waa competent to place tbe 
whole property left by the deceased in tbe 
bands of the Receiver. In a suit only for a 
declaration of title, where tbe plaint alleges 
the property in dispute to be in tbe possession 
of the plaintiff, a Receiver may be appointed 
on proof of the fact that the plaintiff was in 
possession at the date of the suit. MUST, 

budhwanti V. Must. Bishrn kour, 59 
P.L.R. 1902*= 73 P.R. 1902, [/?., 36 P.R. I9ia 
= 63P.\V.R. 1910; 06s.. 107 P.R. 1903.] 

(23;— Appointment of permanent Receiver— 
Suit by next reversioner—Cross mismanage- 
merit and malversation by widow—Surplus 
incomepaid to widow for her /i/e.—Where a 
suit was brought by ibc next reversioner to re¬ 
move the widow from the management of the 
estate, and to appoint a Receiver on account of 
gross mismanagement and malversation by her, 
and it was pr.'ved lo the satisfaction of the 
Court that the estate which was worth over a 
lakh of rupees has shrunk to a little over 
R>. *20,000, that the widow never concerned 
bersdf with the management of the estate, 
and never enquired wbeibor the expenditure 
was out of the capital or out of the income of 
the estate, that the management of the estate 
was left entirely in tbo hands of strangers who 
were misappropriating the monies, and that 
the widow was contracting debts not valid, and 
binding on the reversioners, held, that under 
tbo circumstances of the case, it is unsafe to 
leave the estate in tbo hands of the widow, that 
it IS necessary in the interests of the roversinnet 
that a Receiver should be appointed for the 
proper management of the estate, and that, the 
widow not having been proved they have acted 
with any intention to defraud, was entitled to 
be paid the surplus income for her life. 
GARUVA CHETTY V. RAGAMMAL. 8 M.L.T. 
189 = 7 Ind. Cas. 634. 

(2.1)-0. XL. r. 1, Civ. Pro. Cede, 1908— 
Receiver, appointment of—Convenient ond 
just, " nt^aninr; of — Appeal—lndiscrciion-’- 
Onus. —A large impartible estate was bequeath- 

widow of the last male owner (or 
some religious and charitable purposes. The 
trustees were put in possession of the property 
and they remained so for over ten years, when 
a suit to sot aside tbo bequest was brought by 
one of the claimants of the estate. The profits 
of the estate wire large and the expenses neces¬ 
sary for the purposes of the trust, wore small. 
The trustees, moreover, in making the expenses, 
paid nn duo regard to any method of account: 
Held, that, under the oiroumstances, it waa 
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CODVeoient to appoint a receiver of the property 
pending the deciirion of the suit. Where the 
lower Court., in the exercise of its discretion 
after consieering all the facts and evidence, has 
come to a conclusion, it is for the appellants to 
show that the Court exercised its discretion 
improperly. RaJA Ram y. THAKURAIN 

Sheobani Kuer, 7 Ind. Cas. 344. 


{25)—Mortgage—Suit by mortgagee—Apfoint- 

mera of rectzvtr on application by mortgagee 
— High Court, powers of, with regard to ap^ 
pointing receiver-i.—ln a suit for foreclosure or 
tale of mortgaged pioperty, a receiver can be 
appointed upon an interlocutory application 
mr the purpose made by the mortgagee. The 
High Court possesses the same powers with 
regard to the appointment of a receiver as are 
possessed and exercised by the Courts in Eng¬ 
land under the Judicature Act. S. 25 of the 
Judicature Act of 1873 enables the Court of 
equity to depart from its former practice and 
to grant a receiver, not only where there is no 
power to take possession at law, tut where 
there is power to interfere, if it is just or con¬ 
venient that an order for a receiver should be 
made. In the present case, there were excep¬ 
tional circumstances rendering the appoint- 
ment of a receiver “just and convenient.” 
Ihe Court of appeal which had granted a re¬ 
ceiver until the appeal filed by the plaintiS 
against so much oi the decree as refused to 
appoint a receiver came on for hearing, varied 
tbe decree itsell after bearing the appeal by 
appointing a receiver of the rents and profits of 
the mortgaged property as from the date of the 
nhngofihe suit. JaIKISSONDAS GANGADAS 

^ zenabai and Kasi Mahomed Miya 
dada Miya, 14 B. 43a. 


(26)- Civ. Pro, Code, 1882. s. 50S—Receiver, 
^pointnient oJ~- Suit to enforce a moTigage. —A 

Receiver can be appointed under s. 503. Civ. 

ro. Code, in a suit to enforce a mortgage. 
CHANASHYAM MiSSER v. GOBINDA MONI 

335, ExpL) [R., 

6M.L.T. 238.1 r / , 


{2^)—Receiver^ Appointment of—Mortgage 
&uit—Saie, appointment after — Receiver, if 
^^2/ be appointed of pioperty in hand of 

100 ^^^ Pro. Code {Act V of 

(2 )—Bengal Tenancy 
Act (Vlll o; j885), s. 95.—A mortgage suit does 
not necessarily terminate with the sale and a 
Receiver may be appointed alter the sale, pend¬ 
ing application to set it aside. A receiver may 
very well he appointed under 0- XL, r. 1 sub-r. 

Ih respect of property in 

he hands of a common manager appointed 
Under s. 95 of the Bengal Tenancy Act. 

madaneswar Singh V. Mahamaya Prosad 
Singh, is C.W.N. 672 = 13 C.L.J. 487. 


_ (26) Mortgage—Mortgagee restrained by in- 
gunchon jtom selling the property in execution 
of his decree-Civ. Pro. Code fXIV of 1882), 
s. 503 Receiver, if can be appointed .—Where 
the appellant, a mortgagee decree-holder, who 
had been restrained by an injunction from 
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telling the mortgaged property in execution of 
his decree, apolied for the appointment of a 
Receiver : Held it is just to appoint a Receiv- 
coHect the income and pla 3 e it in cnarge 
of the Court. The fact that the decree is 
one in a mortgaged suit is no bar to such an 

appointment. Arunachellam Chettiar v 

VasaGa Desikar. 6 M.L.T.238 = 

3 Ind. Cas. 437. (7 C.W.N. 152, F.) 

[2d)-Receiver - Partition suit - Mortgage 
suit-Receivers how to act—Decree for eale- 
Decree for foreclosure,—In a parcition suit 
between co-owners, a consent decree wa^ made. 
To give efioct to that decree, a Receiver was 
appointed. Certain properties, which included 
not nierely the properties under the charge of 
the Receiver, but also two other properties 
were mortgaged. After an ex parte decree was 
obtained by the mortgagee, an application was 
made for the appointment of a Receiver in the 
mortgage suit, Held, that a Receiver might 
be appointed m the mortgage suit, although a 
Receiver was appointed in the partition suit, 
ihe same person who was appointed Receiver 
m the partuiou suit might be appointed Re¬ 
ceiver in the mortgage suit or different persons 
might be appointed. If difierent persons were 
appointed as Receivers, the collection might 
be made by one of the Receivers onlv (for 
instance, by the Receiver in the partition 
suitj, but the sums collected by him and pay¬ 
able to the mortgagor should be placed in the 

hands of the Receiver in the mortgage suit to 
be applied for the benefit of tuo mortgagee 
under the direction of the Judge. (13 C L J 
487, 15 C.W.N. 672, R.i Whe.^ the morti 
gage decree was for sale, and it w.ts established 
that the security was not sufficient to satisfy the 
judgment debt, a Receiver would be appoint- 
ed aluiost as a matter of course, specially if 
there had been default in the payment of inter- 

est. But where the mortgagee bad obtained a 
decree for foreclosure, and no personal decree 
had been made, a Receiver need not be ap¬ 
pointed before the expiry of the period of grace, 
as the mortgagee was not entitled at that stage 
to the profits of the property, and did not allege 
that the property was in danger of being lost 
or wasted KhubSURAT KOER v. SARODA 

Charan Guha, 14 C.L.J, 526 = 12 Ind Cas 
165=16 C.W.N. 126. 


^ of mortgage 

debt-Mortgagee assenting party-Receiver, if 

V of 

f t? * ■ —The appointment 

Of a Receiver is a matter entirely within the 
discretion of the Court, in the exi-rcise of which 
It will be guided by a consideration of the 
circumstances of the particular case. The 
appointment of a Receiver will be made almost 
as a matter of course in the case of an English 
mortgage, on the application of a mortgagee if 
the interest payable under the security is in 
arrear. Moreover, if the property mortgaged 
would be in danger if left in the possession of 
the mortgagors, a Receiver should be appointed. 



467 


THE ALL INDIA DIGEST. 


468 
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Where, under a trust deed, the mortgaged pro¬ 
perties werevostel in trustees, but the estate 
they took was subject to mortgages, the trustees 
to continue in possession and manago the pru- 
pertifs With a view to ihs liquiditi'oi of the 
mongage-debt by periodical paym<nts, and 
one t'f the trustees died and the surviving trustee 
was ansent fora long period from the conn rv, 
and the stipulations in the trust-deed were 
not carried out: Held, that the niorigaices j 
were entitled to ask for the appointment of a 
Receiver. Although the trust-deed was assent¬ 
ed to by the mortgigees, it did not in any way 
abridge their slauucory right to ask for the 
interterence of the Goiirc. The pr'jvisions of 
O. XL, r. 1, cl, (2) did not stand in the way 
of the mortgagees, who were not oound to allow 
the arrangement to continue when its purpose 
had wholly failed. WEATHERALL v. EASTERN 

Mortgagee agency Co., 13 C. L. J. 495. 

(31)— 0. XL, r. 1, Civ, Pro Code. 1908 — 
Receiver, appointment of—Court's discretion— 
Partition suit—Exclusion of co-owner if around 
for appointment, when no waste established— 
Change of faw.—Under 0. XL. r- 1 of the Co lo, 
the Court has been given precisely the same 
discretion in questions of appointment of a 
receiver that the Courts in Englarid have. 
The condition in the old Code that, to justify 
such appointment in any cwse, it should bo 
found necessary to preserve property fr >m 
waste and alienation having been removed, 
there has been a substantial widening of the 
Court’s discretion. Where, therefore, in a 
suit for partition of joint family proport}’, it 
was proved that a co owner admittedly entitled 
to a half share in a Cfj'isiderablo portion of the 
properties in suit was being kept out of posses 
sion by the co-owner, with the ro^^ult that all 
supplies were cut off from his branch of the 
family. Held —that, although no ca^c of waste 
might have been established against the co- 
owner in posHu'.ssion, the case was eminuntly 
one for the appoiiuiuont of a receiver. Ram.U 
Ram V. SALioRAM. 14 C.W.N. 248 = 5 Ind. 
Caa. 96. (22 C. 459, 17 C. Oil, Not F.) 

(32) —5i(if for partition of joint estate—S, 503, 

Civ. Pro. Code, meaning of certain exoressinus 
in—Receiver of uhole estate. —The words ‘pro¬ 
perty the subject of a suit, ”iti s. 503, Civ. Pro. 
Code, when thesmt ison** for the partition of a 
joint estate, mean the whole joint est uo. It 
follows then, that the words “ tb • owiior.” in 
8. 503 (^f), must moan the wbolo b jdy of owners 
to whom tht* joint estate hel 'iigs. Li a suit for 
partition the Gouct miy pi ice the who),* of rho 
jointeetato,of which partition is claimid, under 
a Receiver. Such a Receiver may raise inonov 
on the securiry of the wh >lo of such ostito. 
PAUESHNATII MOOKERJEE V. Omerth 
NaUTH MlTTEU, 17 C. 614. [R., 6G.L.J. 

404 = 11 C W.N. 489.J 

(33) — Testamentary swif -Appointment of Re¬ 
ceiver by High Court, —There is nothing in the 
law relating to procaduro to prevent the High 


RcceiYer — continued. 

Court from appointing a Receiver in a testa* 
mentary suir,. YESHWANT BHAGWANT 
PHATARPtKAR V. SHANKAR RAMACHANDRA 

Phatarpakar, 17 B. 388. [jR., 18 B. 237.] 

(34)— Court of Chancery, rule of — Will of 
Mahomedan testator—Appointment of receiver 
against executor in possession — Parties — Civ. 
Pro. Code. 1882— S- 433,—The rule of the Court 
of Chincery that a receiver will not be ap¬ 
pointed a-^ against an executor unles? gross 
misconduct on hiR part was shown, is not 
applicable to the case of an executor of the Will 
of a Mahomedan. Where a Mahomedan testa¬ 
tor by his Will appointed th*ee executors, only 
one of whom ha 1 acted and got possession of 
the estate, h suit by the testator’s widow for 
administration of the estate was held sufficiently 
well constituted for the purpose of a motion 
for a erocivor, although only the executor who 
bad intermeddled with the estate was made a 
defendant hereto, the other rwo executors not 
being parties to the suit. Quaere :—Whether 
it would not be necessary, or at any rate advi¬ 
sable, to add tlie other two executors as defend¬ 
ants before the suit c.amo on for hearing? 
HAFIZAHAIv. KAZI ABDUL KAUIM, 19 B. 83. 

(35) — Civ. Pro. Code. s. bOS —Receiver, op* 
pointment of, after decree. —Th<*ro is nothing in 
the Civ. Pro. C^de, to limit the power of the 
Court to appoint a receiver after decree, where 
this course is neoe^sary or proper, SHAN- 
MUGAM V. MOIDIN, 8 M. 229. 

(36) — Civ, Pro. Code. s. 503—.4ppoinfmt>nf of 
Receiver. — Tho powers conferred on Courts by 
s. 503 of tho Civ. l*ro. Code, cannot he exer- 
oisfd as a matter of course, and simply because 
ir. could do no harm to appoint a Receiver. 
Tho discretion given by that section is one that 
should be U'Od with the greatest care and 
caution. Beciuse a plaintiff in his plaint 
makes violent and wholesile charges of waste 
an I malversation against a defendant in pos¬ 
session of pfop-^rty as oxocutnx under a will, 
or as teuaot for life, and upon this basis applies 
for a Recover to bo appointed, it is not a 
necc'sary o^usoqusnee that snob appointment 

should bo mul*. 8 rim\ti PrasonomoyI 
Devi v Beni MADiiAii Rai. 5 A. 556 = A.Vir. 
N. 1883. 135. U.IMt. 1908. 2nd Qr.. 

Civ. Pro. Code. 503. 107 P.R. 1908; R.. 2 
L.B.R. 222; /)., 73 P.R. 1902.] 

(37) —0. XL r. 1, Ctf. Pro. Code. 1903— Re- 
ceivfr, npooiutment of— Judicial discretion of 
Court — "Just and couuimieuf, ” what is— 
Defen tint in possession not to he disturbed except 
on strong grounds—Waste - Delay in tusfifwfiug 
a suit, effect of. on receM'orshlp (i/>p/icafiou by 
fdiintiff Tho words “ ja^t and convoniout ” 
in O. XL, r. 1, are derived from tho English 
Judic-iLuce .\ct, which greatly enlarged the 
powers which the Court of Chancery formerly 
exercised, and tho Courts in India have the 
fullest jiiri.sdiction to appoint lis well, as to 
remove a Receiver in the exercise of a sound 
judicial discretion. A Receiver should not bo 
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appointed in supersession of a bona fide posses¬ 
sor of the property in controversy unless there 
is some substantial ground for interf»n*enbe. 
()5 G. 818, F.\ 5 C.W N. 365, 5 G.W.N. 62. R.) 
Reid- nu the facts, that the charge of waste 
against the defendant in possession bad not 
been established, and that pliintiS’s delay in 
instituting the suit was such as to disentitle 
him ^’o relief by apoointment of a Receiver. 

Srtmati Muthuria DEBYA V. Shibdayal 
SINGH HAJARI, 14C.W.N. 252 = 5 Ind. Cas. 
27. 

(38) — Appeal—Receiver appointed by the 

District Judge on the direction of the Deputy 
Commissioner — Civ. Pro. Code, r. 1 (s) of 
0. XLIII.— Held that very strong grounds 
have to be adduced before a Gourt can interfere 
with private rights by the appointment of a 
receiver. Where, io a suit for obtaining a 
declaration to the effect that certain widows 
were entitled to maintenance only and not to 
possession for life of their husband’s estate, the 
Deputy Commissioner suo moto moved the 
District Judge to appoint a receiver of the 
estate pendente Hie, and the latter officer did 
so, the order of the appointment was set a^ide 
as illegal and improper, and the District Judge 
was directed to restore the property to the 
parties at once Bakht Bhari v Tsa SHAH. 
62 P.W.R 1911. {136 PR. 1890. 73 P.R, 

1902. 36 P R. 1910 = 53 P.W R 1910. F.) 

(39) —0. XL, Civ. Pro. Code. 1909— Receiver, 
appointment of—Declaratory suit—Jurisdiction 
—Pai ties to suit, without succession certificate 
—Receiver over estate of deceased in suit be- 
tween them—Effect. — Where an adopted son 
brought a sum. against the widow of his ad')ptiv 0 
father, fora declaration that he was entitled to 
the property left by the deceased, subject to the 
widow’s right of residence and maintenance, 
and, pending the suit, obtained an order ap¬ 
pointing a receiver of the property, and where 
neither of the parties had obtained either pro¬ 
bate. letters of administration or succession 
certificate under s. 4, Succession Certificate 
Act VII of IH89. Held, that, in spite of the 
general terms of O. XL. Civ. Pro. Cole, 1908. 
a Court has no jurisdiction toapp dnt a receiver 
over pDperty not the subject of litigation, and 
that, in this suit, the outstandings due to the 
deceased are not the subject of litigation, but 
the subject of litigation is merely the right to 
recover them. The only person legally entitled 
to recover outstandings duo to the deceased is 
one to whom probate of letters of administra¬ 
tion, or a oeiftificite has been granted (see Act 
VII of 1SS9, s, and a receiver appointed in 
this suit would have no moc-i power to grant a 
valid receipt than the parties themselves. 
MuSAMAT PouncHABAI V, TjEKHRa.T DAYA- 
RAM. 3 S.h R. 118 = 4 Ind. Cas 605. 

(40) — Receiver, appointment of-- Civ. Pro 
Code (Act V of 1908), 0. XL, r. 1, O. XLV, 
r. 13 {d)—Privy Council appeal—Application 
for the appointment of Receiver after leave to 
appeal to Privy Council is granted. —0. XLV, 


Receiver— 

r. 13, applies where an application for appoint¬ 
ment of a Receiver is made after leave is granted 
to appeal to the Privy Council. The principles, 
however, on which a Receiver would be 
appointed, must ar.d shall be the same as 
mentioned in 0. XL. A Receiver oughr. not 
to be appointed, where no risk of loss is shown 
bv the applicant. Ml Shwe Ma v. Mr Ml, 
12 Ind. Gas. 198. 

(41)— District Judge's powers—Appointment 
of Receiver~Civ. Pro. Code. 1882, s. 503 — 
Receiver, who can appoint —Ground for appoint¬ 
ment of Receiver not very strong. — V District 
Judge has no power to appoint a Receiver in 
respect of property, the subject of a suit or 
attachment in other Courts, even though such 
Courts may be subordinate to his Court. S. 503 
clearly gives the power to appoint a Receiver 
only to the Court wherein a suit is brought or 
by which the property has been attached. 
There is no doubt that a Court cannot appoint 
a Receiver, except it has seisin of the property, 
either by a suit being pending or by oroceediags 
in execution of decree made in a suit being 
pending and attachment having been made. 
Also, it is only the Court in which a proceeding 
is pending, and which has thereby the pro¬ 
perty under its control thit can appoint a 
Receiver. A Receiver cannot be appointed in 
respect of the mortgaged property on the mere 
ground that the property would not fetch so 
much by forced sale as it would by sale under 
a private contract. LataFUT HOSSEIN v. 
ANUNT CHOWDHRY, 23 C. 517. 

(A2)—Common property belonging to com¬ 
munity—Decree appointing receiver till a proper 
trustee is appointed by a community, whether 
proper—Decree awarding possession to plaintiffs 
on behalf of whole community, —In a suit 
brought by certain members of a community, 
for a declaration that the defendants were not 
trustees of a rest-house, and for the appoint¬ 
ment of a receiver for the management of the 
rest-house until a proper trustee is appointed 
by the community, it was held, that a decree, 
directing the appointment of a receiver for the 
proper management of the rest-house belonging 
in common to the members of the community 
until a proper trustee is appointed by the 
community, is bad : but a. decree awarding 
possession to plaintiffs, on behalf of the whole 
community including the defendants on the 
suit, will be proper NarAYANAN OheTTY 
V Ramxsame Chettiar, 19 M.L.J. 669 = 

4 lad. Cas. 1069. 

{ 43 ( Appointment of, in testamentary suit— 
Y^alidity of will for dharmarth. —A receiver 
should not be appointed in a testamentary 
suit to take charge of property in the hands of 
a defendant ualess—(a) there is a fair proba¬ 
bility of the suit succeeding ; and (6) there ia 
an all’gition that the defendant is wasting, or 
about to waste, the proo‘'rty or is incapable of 
managing it ; and 'ci there is some proof of 
this aUegition hy affidavit or otherwise. 
Where the bulk of the property is to be used 
foe dharmarth, it is doubtful whether such 
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provi.'ions in a will are capable of being carried 
out, iurtsmuch as dJiarmarth covers an infinity 
of purposes. KESAR DEVI v. PartAB 
SINGH, 39 P.R, 1908 = 91 P.W R. 1908 = 185 
P.L.R. 1908. 

—Appeal—Order appointing Receiver— 
Filial order—Interlovuiory order—Civ Pro 
Code (Act V of lyOH^ 0. XLIII. r. 1, d. (s). —A 
final anri not an interlocutory order appointing 

a Receiver is appealable under O. XLllI, r. 1 , 

cl. (S) of the Code. UPENDRA NaTH N*AG 

Chowdhry V. Bhupendra Nath Cho^- 
DHRY, 13 C.L J. 157 = 9 Ind. Cas. 582. 

Ctu. Rro. Code, 1882, s. 603— Appoint¬ 
ment of Receiver—Appeal—Held, Dbat when a 

Subordinate Court proceeds to make an appoint- 
ment oi a Receiver under s. 603, Giv. Pro. 
Code, an appeal lies Irom that order. Sardar 

Husain khanv. Nowuoji &Co., l 0 C. i68. 

(A^)—Appeal-Order refusing to remove Re¬ 
ceiver.—kn order refusing to remove a Receiver 
appointed by adecree in an administration suit 
IS appealable, being an order made in respect 
of a question arising betwieu the parties to a 
suit relating to the exfcution of the decree. 
MITHIBAI V. LlMJI NOWHO.II BaNAJI ; HaR- 

ri\ullbhdas caeliakd.as V. ARDASAR 
Framji Moos. 5 B. 45 . 

( 47 ) —Refusal to appoint—Appealable order— 
Civ. I 10 . l^ode, ss. 503, 688. — An order refusing 
to appoint a receiver is an order under 9 . 603 of 
the Code of Civil Procedure and is appealable 
under g 688. cl. (24). VENKATASAMI v. STRI- 
DAVAMMA. lOM. 179. F.B. (G M. 365. Ouer- 
rulea,) [F., 17 C. 680 ; R., 24 B. 38, 31 C. 406.J 

(iSi—Order refusing to appoint a Receiver— 
Appeal - Order on appeal-S$ 603 nr.d 5h8. Civ. 
Pro. Code, •882.—An order rejecting .in appli- 
caCon fur the appointment of a Receiver under 
s. 603, Civ. Pro. Code, is appealable. Tho order 
in appeal being final, no further appeal lies 
from u under s. 588, Civ. Pro. Code. 1M82 

Ramchandra Ghose V. Bally Municipa 

LITY, 17 C. b80. (G O.L.R. 4G7, [R., 31 Q. 

495.] 

0’oifeUc/Xo/'1877). ss. 503. 
oOo — Receiver — Appeal.—An order dismiss, 
lug an application fur the appoiiumcnt of a 
receiver is an order under s. 503 and nm under 
8. 605, and is thorefor^" appealable under 8. 588 
of the Code. A Suboidinato Judgo may, if ho 
has sullicient grounds, decline to appoint a 
receiver even ihougu l,o inighi have received 
tho necessary authority from the District Judgo 
under s 605 lo do so. ilOSSMN DULMlu 

Puri v. Tekait Hetnarain. 6 C L R. 467 
10 M, 179, 17 C. GHO. 24 H. 33, 31 C. 495* 

63 P.VV.it. 1910 = 36 P.R. 1910; R, U.B R* 

1908, 2nd Qr., G.P.G.. 17.] 

(50)-O. XL. r. 1. and 0. XLllI (l), Ciu. 
Pro. Code, 1908 Appoinlnitfil of Receiver 
when allowed—Appeal from order refusing to 
appoint Receiver - Hindu Law — Position of 
eldest brother,—Held that— (t) An order rolus- 
ing to appoint a Receiver is appealable. (24 


Receiver—confinzwd, 

B. 38. 31 C. 495. 6 C.L.R. 467, 10 M. 179, 
F.B.. F) ( 2 ) The exercise of the jurisdiction 
to appoint a Receiver under O. XL, r. 1, is not 
a matter ex debilo justituc, and the Codeleaves 
It to the C >urt to decide whether to make the 
appointment, would, m its opinion, be “just and 
convenient.” But in all such cases the opinion 
of the first Court is entitled to great weight and 
IS liable to be set aside only if it is either 
arbitrary, vague and fanciful. (10 0. 713, F.) 
(3) The appointment of a Receiver should only 
be granted where some specific act of misappro¬ 
priation, malversation or mismanagement is 
shown, but not on a mere apprehension of 
future waste; and this principle is particularly 
to be applied in case of partition of Hindus' 
joint property in the hands of the eldest bro¬ 
ther, who. according to Hindu Law, is in the 

position of inaniger of that property. SANT 

RA.M V. Ram Chand. 53 P.W R. 1910 = 36 P. 
R. 1910 = 6 Ind. Cas 659 = 72 P.L R. 1910. (7? 

P.R 1902, 17 C. 614. 13M. 23. D.) 

(51)—S 503 (6), Ciu. Pro. Code (1882)— 
Receiver, appointment of — Stranger, removal of 
Court's discretion — Receiver's aopoxntmentf 
when takes effect—Possessory lien of agent of 
mortgagor, if paramount to right of Receiver 
appointed in the suit of the mortgagee .—An 
order, authori-aing a Receiver appointed by the 
Court 10 remove any person in possessiSn of 
the property, js appealable under s. 588, cl. 24, 
,Civ. Pro. OocJo (lSy'2^ at the iuatanco of the 
person sought to bo dispossessed. The mere 
assertion, by a Htrangoc in possession, of a 
paramount tide against the Receiver, does not 
compel tho Court to withhold its hands. Tho 
title must be proved. Tho Court has a dis¬ 
cretion, which it will exorcise judicially iu 
determining whether or not it will direct tho 
removal of a stranger upon a proceeding under 
8. 103. Th^ test which ihe Court will apply in 
such a case is whether the parties to tho suitor 
i-omo or one of them have or has a present 
right to remove the stranger- The possessory 
lion (.f an agent is subject to all the rights and 

cquitifs available ag iinst tho principal at the 

appointment of 

a Receiver does not take effect or date back by 
ndation to a period prior to Ins appointment. 
Ihe appoiiument of a Receiver is compleio on 
the entry of an order of appointment, although 
0 may not bo ahlu to tike actual possession of 
e prop Tf-y until die security is approved. 
ROWLAND Hudson v. John Uierpont 
Moikian, 13 C.W.N. 654 = 9 C.L.J. 863 = 36 
c 7l3 1 Ind. Cas. 356. 


(52)—.-Ippoinfia^’nf of receiver—Order nomi- 
natiyig person—Order of amflrmahon by District 
Court—Appeal ~ Nominationfor olllce of receiver 
Duty of Judge confirming uominufion.— 
Neith.-ra preliminary order under s. 605 of the 
Uiv 1 ro. Cole, nominating a person for ap¬ 
pointment as a Rocoiver for approval by a 
District Judge, nor the order confirming such 

nomination. IS appoalaMo, [R., 10 M. 179 
IJ.B., 1 O.C. Sup. 21, 1 0.0. 169, 24 B. 38, 
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31 C. 495, 34 C. 305 = 5 C-L.J, 270; Appt,^ 21 
B. 328, 33 B. 104 = 10 Bom. L. R. 1037,] 
When a nomination is made for the office of 
receiver, the District Judge must, in addition 
to deciding upon the fitness of the person 
nominated for the office, also decide on the 
necessity for the appointment of a receiver 
itself. Birajan Kooer v. Ram Churn 
LaLL Mahta, 7 C. 719 = 9 C.L R. 2C3- 

Appeal—Receiver - Order that Receiver 
should be appointed^Not appealable.—An order 
that a receiver should be appointed, which is 
•not an order appointing a Receiver, is not 

appealable, Srimati Mathuria Debi v. 
6hib DyaIi Singh Hazari, 3 Ind. Cas 430. 
<7 G, 719, 9 G.L.R. 203, F.) 

(541—Gil). Pro. Code. Act VIII of 1859. s. 92 
Refusal to appoint receiver—Order not app- 
salable,~All order refusing to appoint a receiver 
Under Act VIII of 1859, s. 92, was not appeala¬ 
ble. Ex parte IMBICHI PATAMA, 1 M.H.C. 129. 

(55) —Ciu. Pro. Code, ss. 503. 508 (24) — 
Refusal to appoint a receiver — Appeal .—An 
order refusing to appoint a receiver under s. 503, 
Oiv. Pro. Code, is not anpealable. SUBRA- 
JIANya V. APPASAMI, 6 M. 355. [Overruled, 
10 M. 179; R., 24 B. 38.] 

(56) Order refusing to sanction appointment 
of Receiver, passed by District Judge—Execution 
of decree—Appeal—Civ. Pro Code, ss 503, 505 
ana 588. Held, that the order of the District 
Judge, refusing to sanction the appointment of 
a Receiver on the nomination of the Subordi¬ 
nate Judge in proceedings in execution of a 
decree, was passed under s. 505 and not under 
8. 503, Civ. Pro, Code, and as such was not 
appealable under s. 588, Civ. Pro, Code. 

bankata Din v. Shankar bakhsh, 1 O.C. 
Supp. 21. 

Pro. Code. 1882. ss. 503and 588, 
Cl. (24) Receiver's accounts, orders in passing — 
Appeal.—The directions which a Court gives 
in passing a Receiver’s accounts are not 
appeallable under cl. (24) of s. 588 of the Civ. 
Pro. Code. Rani Keshabati Kuuari V. 
W O. MacGregor. 12C.W.N. 648 = 35 0. 
S68. [P., 18 M.L.J. 589 = 4 M L.T. 268.] 

^Rsceiver. position and function of .— 
Ihe receiver appointed in a particular suit is 
nothing more than the hand of the Court, po to 

f'he purpose of holding the property 
p the litigants whenever it is necessary that 
It should be kept in the grasp of the Court in 
order to preserve the subject-matter of the suit 
pendente Hie ; and the possession of the receiver 
IS simply the possession of the Court. Any 

fu disturb that possession, without 

e leave of the Court, is a contempt of Court, 
ihe receiver has no personal rights in the pro¬ 
perty, and he cannot take any steps even for 
0 purpose of defending his possession, with- 
out the sanction of the Court. As a rule, so 
little personal interest of any kind has he 
in the matter, that he is not justified in 
making any application whatever to the 
•^ourb. If it is necessary that he should take 
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action of any sort, it is for the parties to the 
suit, or one of thorn, to come to the Court to 
put him in motion ; and whatever the receiver 
rightly does, with regard to the property he 
does It simply in the character of agent’for 
the owners of the property, or the persons 

interested in it Wilkinson v. Gangadhar 

SlRKAR. 6 B L.R. 486. [R., 3i C. 572.] 

Receiver-Act TI 
ot 1S74 {Admimstrator-OeneraVs Act)~Privale 
agreement with one of the parties.— A. Receiver 
19 a servant of the Court and not of the parties 
to the suit, and has only such power and 
authority as the Court may choose to give him. 
Any interference with hia management by a 
secret agreement, whether come to before or 
after the appointment, is nothing short of an 
mlerference with the Court in the management 

without the 

special leave of the oourt and without giving 
notice to It enter into any private agreement 
with any of the parties. The party so inter¬ 
fering renders himself liable to the penalties of 

contempt. Manick LaLL SEAL v SURRET 

COOMAREE DASSEE, 22 C 648. fiJ 61 P L 
R. 1902, 30 C. 696.] ^ 

m-Receiver appointed, pending appeal, 
rights of-Contempt proceedings by Receiver 
himself—Court, jurisdiction of.—A Receiver ot 
property appointed by an Appellate Court 
pending an appeal to that Court, even when 
the appeal is no longer pending, must, until he 
IS finally discharged, be regarded as the 
Receiver of the property, of which he has been 

"Sht to take 

pmceedings against a party for contempt ot 
his own motion and till the time of his dis- 
charge. The Appelate Court has ample juris¬ 
diction until the Receiver has had his accounts 
passed by it, to deal with matters relating to 
him, including contempt proceedings. GREY 
v. WOOGRAUOHUN THAKUR, 28 C. 790. 

i-eafistng sums after Recei- 
ver s appointment — Powers of Court _Tn a. 

partiticn suit the District Judge appointed : 
Receiver for the property in disputrand the 
defendants, while their case was under appeal 
realized certain sums, which the Receiver S^^ght 
have realized, and the District Judge directed 

them B realized by 

Court. Held 

that the property vested in the Receiver direct¬ 
ly the order appointing him had been passed 

and no one had the right to assume his func¬ 
tions without reference to the Court, and the 

r„d Ttwn hi^ -- P-P- 

Shai^d^ 6Tp"i:.R':T902: 

(62)-Receiver-Loss-Who should bear it- 
Civ^ Pro. Code, s. SOS.-The appointment of a 

he IS an officer or representative of the Court 
and subject to its orders. His possession is the 
possession of the Court by its Receiver and 
enures for the benefit of all the parties to the 
proceeding according to their title. If alosa 
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arises from the default of the Receiver, the 
es&aie must bear the loss as between the parlies 
to the suit or proceeding. ORR v. MuTHIA 
Chetty. 17 M. 501. [Affirmed by the Full 
Bench, ‘iO M. 224 ; Appl., 2 C.L.J. 602.] 

(63) — Duties and liability of Receiver — Civ. 
Pto. Code, 1 S 82 , s. 503 ( = 0. XL rr. 1 to 3, 
nrw Code). —A Receiver appointed unders. 503, 
Civ. i-’ro. Code, to collect the rents of an estate, 
is bound to make good a loss caused to it by a 
breach of his duties. A Receiver is not justified 
in delegating or entrusting to another a duty 
entrusted to him by the Courr. as its ^elected 
and trusted officer. In all import tnt matters, 
the Receiver should apply for and obtain the 
direction of the Judge who appoints him. A 
Receiver is entitled to his costs, charges and 
the expenses properly incurred in the discharge 

of his duties. Bala.71 Narayan Patvar- 

DHAN V. RAMACHANDRA GOVIND KANADE, 
19 B. 660. [R., 5 C.W.N. 223, 6i P.L.R. 

1902.] 

(64) —Liability of Receiver, executor and 
trustee, contrasted—Debt on behalf of estate 
—Right of Receiver to indemnity—Parties —Cre- 
ditor's right to proceed against representative of 
estate for debts contracted by Receiver as 
manager. —A Receiver occupies a position to¬ 
wards the estate in his hands different from 
that of au executor or trustee. A Receiver 
acts through the Court. His acts are virtually 
the acts of the Court-. Executors or trustees, 
not acting t hrough or under directions of the 
Court, do not and caunot, under ordinary 
circumstances, create obligations binding on 
the estate in favour of creditors. In the event 
of a Receiver being sued for acts dono by him 
as such, he would doubtless bo ontitled to rely 
on his right to indemnity, as against the 
estate ; and m order to try this question of 
indemnity, it would be necessary bo secure the 
presence of the beneficiaries or others as parties 
to the suit, who are interested in questioning 
the authority of the Receiver. A creditor has 
the right to proceed against the representative 
of an estate for the debt incurred by the 
Receiver during his management of the estate. 
The right to maintain such a suit is founded 
on the fact and equitable principle that as the 
acts of a Receiver, so long as they fall within 
bis authority, are the acts of the Court, the 
estate cannot bo permitted to enjoy the benefit 
of tiiose acts without being held responsible 
for the obligations arising out of them, {Burt 
Boulton and JLiywar v. Bull, (1895), 1 Q.B. 
276, EXpl.) Mohari Biui V. Shyana Biri, 
30 C. 937 = 7 C.W.N. 799. 

(65) — Dismissal of suit in which Receiver 
was appointed--Effect on Receiver's powers.— 
Although, whore a Receiver has been appoint¬ 
ed in a suit, the Court usually directs, at the 
instance ol the parties or of some of them, that 
the Receiver should pass his final accounts and 
then be discharged, the Court has no power, 
after the suit has been dismissed, to give the 
Receiver any fresh power, such as liberty to 
sell. Rareholme V. SMITH, 34 C. 336. 


Receiver — continued, 

{66t —Recenyer—Execution sale of propertu 
hands of ■■lUegality — Civ. Pro. Cod^ {Art XI V 
of 1882), ss. 244. 248— Non-service of notice 
on judgment debtor, if ground for setting aside 
the sale—Confirmation of sale, effect.—'Nhrte 
the receiver appointed by the Court, wa^ directed 
to take possession of moveable properties and 
of the rents and profits of the immoveablo pro¬ 
perties. and was further authorised bo get in 
and collect all debts and claims duo to the 
estate Held, that he must hi taken to have 
been appoint ed R-ceiver in respect of the ^^h )lo 
esta'e, and had authority to apply for an order 
absolute on a decree nisi for foreclosure A 
sale of the foreclosure de)ree, while the estate 
was in the possession of the receiver in execu¬ 
tion of a decree for mmay. with'jut leaveo^ the 
Court previously obtained, was illegal and liible 
to be avoided ; and punishment by the proce¬ 
dure for contempt was not the only remedy 
against, such unauthorised sales. The provisions 
of s. 248 are not mandatory. A silo held with¬ 
out issue of notice under s. 248, Civ Pro- Code 
(1882) is therefore not a nullity, but such an 
omission is a serious irregularity, sufficient, to 
vacate the sale upon an application m »ie by the 
judgment-debtor under s 244 of the Colo. (5 
O-W.N. 10. 25 B. 337. 27 T.A. 216. B. 572. 
21 B. 424. 9 C L J. 271. 36 C. 643. R ) Snoh 
an irregularity is a ground for setting aside f he 
sale even after ithas been confirmed. (11 C VV N. 
1011, 35 C. 61, R.) A purchaser of property at 
an execution sale is not protected, when 
grounds for setting aside the sale under s. 214 
or s. 311 are established, merely booauso ho is a 
stranger. Mrs. LKVINA ASHTON v. MAO- 
H\RMONI DASl, 14 c W N 560 = 5 Ind. Gas. 
390 = 11 C. L. J. 489. (13 C.W.N 7l0, R ) 

(671—Order appointing Receiver, pow-'rs of 
Receiver under— Suit to eject tenant, right of — 
Monthly tenant—Notice to quit—Holding iiPtir. 
—A Receiver appointed with power “to lot and 
set the immoveable property in dispute or any 
part thereof as he shall think fit and t^take 
and use all such lawful and equitable m 'ans 
and remedies for recovering, realising and 
obtaining payment of the rents and pr dirs 
thereof, and of tho outstandings, debts and 
claims, by action, suit or otherwise, as shall 
boexpediont,” had sulficient p >wor to bring a 
suit to eject a m nithly ten int, whese touanoy 
was dcterminiblo by a notice to quit, wi'hout 
obtaining speci il leave of th'C'lurr.. KURfOAS 
KUNDU V. M ACGUEOOK. 18 G. 477. [«..3l 0. 
301 = 5 C L J. 270.] 

(68)— Civ. Pro. Code, s. bO'i—Powers of re- 
cetuer. —Tho provisions of s, 503 of the *'iv. 
Pro. Code, Wore intended to declare that, tho 
receiver had, in respect of all property which 
was or could bo attaehod. tho powers of the 
owner, as thoy existed at the time the property 
was brought under tho orders of tho Court, 
provided they have not co\sod by operation of 
law. Therefore, where tho lease of a portion of 
a Zemindari for a term was, after attachment 
of the Zoinindari in execution of a deoreo, 
renewed for a lessor rout aud in perpetuity a 
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receiver subsequently appointed with full 
powers could claim tbe higher rate of retit from 
the lessees, ignoring the lease exenuted subse¬ 
quent to the attachment. GOPALSAAXI v. 
SANKARA, 8 M. 418. [fi., 34 C. 305 = 5 C.L J. 
270,] 

_ (69)—Pro. Code. s. 503—Powers.— 
Where a receiver is appointed with full powers 
under s 503, Civ. Pro. Code, to a Zemindan. 
the whole of which was placed under attachment 
in execution, the receiver is entitled to main¬ 
tain a suit against the inamdars of tbe village, 
who with tbe Zemindar are jointly interested in 
the up-keep of a t\uk, for the sums which 
the Zemindar had spent before attachment 
towards its repairs, and which the inamdars 
should have contributed for that obiect. 
SUNDARAM V. SANKARA, 9 M. 334 [At>vr 
34 C. 305 = 5 C.L.J. 270.] 

(70) Power of—Suit to eject tenant claiming 
permanent tenure without leave of Court — 
Maintainability—Civ. Pro. Code, 18S2. s. 503. 

Where tbe order appointing a receiver to a 
certain estate authorized him to take possession 
of the property (moveable and immweablel of 
the estate, and, amongst other thing-!, author¬ 
ized him to let and set the said immoveable 
property or any part thereof as he should 
think fit, and the Court did not give him full 
powers under the provisions of s. 503, Civ. 
Pro. Code, under which he was appointed, and 
where the receiver served a notice to quit on 
certain tenants of the estate claiming to hold 
a permanent lease, and afterwards instituted a 
suit to eject them, both without special leave 
of the Court, held, that the rec-ivor’s acts were 

unauthorized without leave of Court, and that 
the suit should be dismissed. Drobomoyi 

Gupta v.c.T. Davis, 14 C 323 [D is 

0- 477 : R., 5 C.L.J, 270 = 34 C. 305.] 

(71) Sale by, by order of Court-Right of a 
party to suit to challenge validity of sale in a 
s^arate suit Shebaifc of Thakur, a party — 
tiight of succeeding skebait to recover property 
sold—Representation of Thakur by Shebait— 

ontxnuing represf.ntation — Application in suit 
0 set aside sale.—Maintaviability.-- A sale of pro¬ 
perties. the subject-matter of a suit, by tbe Re- 

^ 6 ® order of the Court, cannot, in 
ine absence of fraud, be attacked collaterally by 
persons, who were parties thereto, or their re¬ 
presentatives (6 B.L.R. 486, R.} Where one 
ember of a joint Hindu family, sued for parri- 
iion of certain properties, on the allegation 
tnat they were secular properties of the f iinily, 
and another resisted it on the ground that the 

were the absolute debutter properties 

sir>A ^ idol of which he was the skeb>^ity 

ana a receiver was appointed in that suit, and 
ne. under tbe direction of the Court, soi l certain 
portions o^f the_ properties to meet tbe costs of 

in a suit brought to recover the 
persona claiming to be suc- 
essorsin office of the shebait, that the substan- 

thft 9^est^on raised in the former suit was as to 
"6 real character of the properties sold and tbe 


Receiver—confinwed. 

Thikur was represented in it in the only 
manner possible, viz., by the shebait. The 
succeeding sbebaits, forming a continuing re¬ 
presentation of the TkakuPs property, were 
bound by the order for sale, which it was not 
open to them to challenge in an independent 
action. (2 I.A. 145, 8 C-W.N 809 = 31 I A 203 
13 M.I.a. -270. 9 C.W.N. 961=32 LA. 193 2 
C.L.J 189, Rel. on.) Qucere—Whether, bavin® 
regird to the purpose for which tbe properties 
were sold, an application in the former suit to 
sec aside the order would have succeeded 

gora Chand LURKT V. makhan Lal Chak- 
RAVARTTY. 11 C.W.N. 489 = 6 C.L.J. 404 

[-P., 6 M.L.T. 363 = 12 C.W.N. 739 = 9 C* 
L. J. 597 : R., 6 C L.J. 621.] 

(72) — Receiver appointed in execution of 
decree Payment to receiver by tenants of juda- 
ment-debtor-Effect on liabiUiy of judgment- 
debtor —In execution of a decree, a receiver was 
appointed to superintend the harvest and collect 
the rents payable to the judgment debtor. No 
security was demanded from the receiver. In¬ 
stead of paying the moneys collected by him 
into Court the receiver misappropriated them 
and absconded. The question was whether the 
judgment-debtor could claim credit for the 
moneys so collected but not paid into Court. 
Held per Sluphard, /..that the moneys paid 
by the tenants to the receiver did not pro tanto 
relieve the judgment-debtor from liability under 
decree held per Davies. J., that the pay- 
ments made to the receiver were good and valid 
discharges pro tanto of the decree debt. Muthia 
Chetti V. Orr, 20 M 224, F B. 

ijSi -Receiver - Mortgage suit — Mortgagor 

as accommodation 

loan-Refusal to pay-Power of Court to compel 

Receiver was appointed in a morb- 
gage suit from whose officer the judgment- 
debtor took a sum of money as acconimodatffin 
loan out of the funds of the Receiver in his 
hands. The officer was dead and the judgment- 
debtor refused to re-pay the amount- 
that the Court had power to direct tbe judg- 
ment-debtor to deposit the money in (Jouffc 
within a axed time; and that in default of 
such deposit the Receiver was entitled to exe- 
cute the order of the Court as a decree Cwa v 
DRA 3EKHAR PROSAD SINGR v 

Ha^rendra Sahai, 10 Ind, Cas. 893 = 15 Cx!^ 

{7i^~Appoint7)ient of Receiver in a suit for 
vartmon oj ,ouu family property~ElTeut °n 

Inability of Ike Receiver to raise the decretal 

amount-Drection to the decree-holder to pro. 
ceed against the property-Effect o/.-In a su?t 

for parr.uon of joint family property, a Reviver 
was appointed. While the .suit was pendW 

memberb of the family, made an application 
for e.xe -ution of his decree, and the eLcutino 
Court made an order that the decree should bf 
luade over lo the Receiver with the direction 
t at he should raise the decretal amount from 
the usufruct of the property. Upon the 
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Receiver reporting bis inability to raipe the 
amount without selling tbe frimily property, 
the Court ordered tbe respondent to proceed 
against tbe property, and, accordingly, he 
applied for sale of the property. The appel¬ 
lants, tbe judgment-debtors, contended that 
the order appointing the Receiver ‘•’‘as a bar to 
the application for the execution of tbe decree. 
Held, that the order of the Court directing the 
respondent to proceed against the property of 
the appellants had tbe effect of discharging the 
Receiver. Consequently, there was no bar to 
the present application for ex'^cution- Raghu- 
NATH NAIK v. GOPINATH NaIK, A.W.N. 
1905, 110. 

{lb)^Attorneif on the record—Right of plaint- 
iJJ to consent in person—Application for pay- 
ment of money by Receiver — Receiver. applica¬ 
tion for payment — Of money bu—Attachment 
and claim on funds' in Receiver's hands — 
Receiver to appear and inform Court. —Where 
the plaintiff has an attorney on the record, he 
has no right to appear in person to consent to 
an application lor payment of money by the 
Receiver. In all apolications for payment of 
money by a Receiver, the Receiver ought to 
appear and give information to tbeCourt about 
funds in his hands and whether there are any 
attachments or claims on the same. ChaITAN 

Charun Mullick v. Gocool Chandra 
MULLICK, IC.W.N. 303. 

(76) — Money in his hands — Pressmg debts 

— Rower if Court to order him topay .— 
Plaintiff obtained a decree for his half share 
of an estate and a Receiver was appointed 
to ascertain and divide the said estate. In 
the meanwhile, two creditors whose debts were 
running at considerable iitterest threatened to 
attach the property of the cstite. The plaintiff 
applied to the Court for an order to the 
Receiver to pay those two debts out of the 
plaintiff’s half share of tbe moneys in his 
hands, leaving ihe question whether they 
ought to be paid our. of the whole estate to bo 
determined in the office of tbe Comraissioner. 
when tbe proper time for ascectaining that fact 
arises. Held that the Court bad undoubted 
jurisdiction to make an order for payment of 
these sums out of the plaintiff’s share. From 
early times, it was the practice of too Court of 
Chancery in England to make such orders ; 
but the Court teems to have exercised the 
power very sparinglv and only in very special 
cases and under special condir.ioms. MOTI- 
VAHU v. PREMVAHU, 16 B. 511. [R., 13 

M.L.J. 501 = 27 U. 108 ] 

(77) — Civ. Pro* Code, $. 503^^[anagement by 
receiver — Claim for wages of scryanfs. —Whoro 
the properties of a firm have been placed by the 
Court under the management of reeoivor, a 
servant of such firm has no preferential right 
over the creditors of the firm, to his wages 
accrued due befor the appointment of the 
receiver. SHOUT v. PICKERING. 6 M. 138. 

(78) — Receiver with power to borroxo for 
certain purposes—Death of Receiver — Repay- 
ment of money borrowed by Receiver, out of 


Recei ver — continued . 

funds in Court- —A Receiver who was appointed 
to tbe charge of certain property in dispute was 
instructed by tbe Court to receive from the 
decree-holder such sums as might from time to 
time be necessary, by reason of tbe current 
receipts of a certain temple being insuffioient to 
carry on tbe current expenditure of it. Under 
these instructions advances were made by the 
decree-holder, but the Receiver instead of 
repaying those amounts, and entering them in 
his accouotH, remitted the whole amount of 
collections to the Court. Held that, though 
strictly and technically speaking the deoree- 
holder's remedy would be against the receiver 
personally who, under the order of the Court 
was authori.sed to repay and ought to have 
repaid the advances to the decree-holder, still, 
as tbe Receiver was dead and as there was 
a fund in Court out of which those advances 
might properly have been repaid, the Court 
could deal with the maUer so as to enquire 
how far the suras alleged were advanced, in 
conformity with the order of the Court. 
6o?ia fide for the purpose of carrying on the 
worship of the idol, and whether the decree- 
holder was not fairly entitled to be repaid. 
CHUNDER MOHUN DUTT V. ISSUREE NUND 
DUTT, 11 W.R. 224. 

(79) —Receiver in insolvency, purchase by-’' 
Sanction to purchase. —The purchase by a Re¬ 
ceiver in insolvency of property belonging to 
the insolvent’s estate is irregular, and the 
Court ought not to sanction such a purchase. 

Ram Komal Saha v. Bank of Bengal of 
akayah. 3C.W.N. 91. 

(80) —Ciy. Pro. Code, s. 35S—Receiver — 
Commission .—a Receiver appointed in insol¬ 
vency proco'^dings under the Civ. Pro. Code 
is entitled to the remuneration at the scale 
fixed by the Court, but for the amount of 
that fee. ho is only entitled to a lion to the ex¬ 
tent of five per cent., upon the sura remaining 
as net as-ots after the charges specified in 
els. (b(, (c) and (d) of s. 356, Code of Civil 
Proiedure. have been paid. MAHADEVA v. 

Kuppusami. 13 M. 233. 

(81) —S. 508 Civ. Pro. Code, m2 ( = 0. XL. 

rr. \ to 3, new Code}, position of Receiver under 
— Promise topay salary of Receiver without per- 
mission of Court, e^ect of. —A Receiver is an 
offi‘ot of the Court. Under s. 603, Civ. Pro. 
Code, 1892, the Court is to dotormino what fee 
or commission a Receiver is entitled by way 
of remuneration The parties cannot to by any 
act of thoir’s add to cr derogate from the funo- 
tion of t.ho Ceurc, without authority from the 
Court itself. An agreement to pay the remu¬ 
neration of a Rcjoivor without any leave from 
the Court, oven if it is not conditional, is not 
binding on the persons promising, as it is made 
in contravention of the law. A suit cannot be 
broaghr. on such an agreement. PrOKASH 
CHANDRA S.ARKAR V. ADLAM, 30 C. 696. (22 
C. 648, R.) 

(821— Receiver's lien on estate—Receiver dis- 
charged by dismissal of suit .—A Receiver though 
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discharged by the dismissal of the suit in which 
he was appointed, is entitled to a lien on the 
estate for all his just claims and allowances. 
PREMLALL MULLICK V. SUMBHOONATH ROY. 
22 C. 960, 

i 

(83) A'ppointment of Receiver in administra¬ 
tion suit—Preservation of property from possible 
danger. The mere fact that the appointment 
of a receiver would, in an administration suit 
filed by a next fnend on behalf of his minor 
wife which was found to be under the circum¬ 
stances unnecessary and uncalled for, preserve 
the lund from a possible danger in the future, 
cannot bring it within the ordinary rule as to 
the solicitor’s lien, even if it could, which is 
very much a matter of doubt, by the existence 
of the word “ preserved,” which is introduced 
into the English Statute 23 and 24 Vic., cap. 

127. Devkabai v. Bhaishankar and Din- 
SHA, 10 B. 248. [R., bO B. 27 = 6 Bom. L. R. 

879, 7 Bom. L.R. 547.] 

Receiver's liability to account. —A 
Court, having appointed a Receiver in a suit, 
has authority incidental to its jurisdiction, to 
order him to account, although the suit may 
be no longer pending. The estate is in its 
bands, and the Receiver is its officer, and the 
dismitiSal of the suit by an appellate Court does 
not alter that state of things. Tne original 
Court in such a case may permit parties to 
intervene on g^uestions as to the accounts, and 
may deal with costs and other matters. 

Administrator-General op Bengal v. 

PREMLaLL MulLICK, 22 0,1011, P.C.=3 
M.Ii.J. 157 = 22 l.A. 203 = 6 Sar. 660. 

(85)—C'tu. Pro. Code (Act Y of 1908), O. XL, 
T, 3—iJeceiuer, duty of — Accounts^ examma- 
A?” Parties interested^ right to object — 
Notice Receivery if can incur expenses with 
out leave of Court— Transaction, beneficial — 
Receiver, whencan charge for legal assistance — 
^Cbiver if can retain counsel of either party — 
Pleader's authority to represent his client, when 
terminates — Receiver, if can be charged with in- , 
wresf for money improperly kept — Order 
authorizing expenditure, when conclusive — Re~ 
Otiver s account, when can be re-opened—Appeal 

Discretion in passing accounts, —It is not 
oompiiauce with the letter or the spirit of 
r* 3, 0. XL of the Code, merely to examine the 
acoouniB submitted by the Receiver, and ascer¬ 
tain whether the alleged payments made are 
fii^ported by vouchers. The Receiver is but an 
omcer of the Court appointing him, and is, 
thereiore, bound to account to that Court for 
all property which he has received. lo is his 
uty to keep his accounts and vouchers in such 
condition that they will be ready for examina¬ 
tion at any time. Whenever property or funds 
come into the hands of a Receiver pending liti- 

may require him to report 
IS acts and doings and to tender an account 
in order to ascertain the condition of the pro¬ 
perty, and to enable the Court to settle the 
rights of, and do justice to, all the litigant par¬ 
ies ; when the accounts of the Receiver come up 
or adjustment, he is a party in interest, entitled 

0. VIII-31 
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to be heard, and it is the duty of the Court to 
see that his rights are protected ; but so. also 
all other interested parties are entitled to 
notice and an opportunity to attend and 
be heard. All persons, having an interest 
in the estate which the Receiver represents 
have the right to be present, and be examin¬ 
ed on any subject pertinent to the enquiry 

which springs out of the proceedings itself, and 

to take exception to the Receiver’s accounts. 
Courts are disposed to hold Receivers to great 
strictness in rendering their accounts ; and a 
thorough investigation of the accounts and vou¬ 
chers IS proper where the rights of infants are 
involved, A Receiver is bound to exercise the 
same degree of diligence in keeping down 
expenses and in caring for the estate in bis 
possession, that a prudent man would observe 
m connection with his own property under 
similar circumstances. A Receiver, therefore, 
will not ordinarily be permitted, without the 
sanction and authority of the Court, to incur 
any expenditure which will seriously diminish 
the funds entrusted to bis charge, and it is 
his duty, if he wishes to protect himself, to 
apply to the Court for instructions as to 
expenditure, and to keep regular accounts of 
all items of receipts and expenditures. Where 
a Receiver has laid out money without a pre¬ 
vious order of Court, and the transaction is 
proved by him to have been beneficial to the 
parties in interest, he is entitled to be allowed 

creditinhisaecounts for the amountthus expend¬ 
ed. A Receiver is entitled to legal assistance 
in proper cases, and will be allowed reasonable 
and proper fees in his behalf out of the funds, 
not only when the employment has been pre¬ 
viously sanctioned by the Court, but also when 
U was not previously authorised, if the expense 
has been incurred in the exercise of a sound 
discretion. Such allowance will be made 
only for services requiring legal skill, but not 
for services which were not rendered to 
the Receiver or for services which were not 
in behalf of the interests represented by the 
Receiver, or what were rendered in matters 
with which the estate in the Receiver’s hand 
had no concern, or in which the interest only 
of the Receiver personally may be involved, or 
for services, the necessity for which had been 
caused by the Receiver. Such allowances are 
to be carefully scrutinised, and if they are un¬ 
necessary or extravagant, they should be reduc¬ 
ed or disallowed aUogether. Such allowances 
are in substance to be governed by the reason¬ 
able necessities in that regard, if the Receiver 
has properly discharged the duties which 
belong to him to perform, by the time 
necessarily spent in the administration, the 
grade of service required, ihe efficiency of 
that rendered, the benefit to the trust pro¬ 
perty, the fidelity displayed and by all other 
circumstances throwing light on the ques¬ 
tion. A Receiver should not employ tbe Coun¬ 
sel of either of the parties to the litigation in 

which he was appointed ; since their duty is to 
protect the interests of their respective clients 
and to watch the Receiver’s proceedings, to th& 
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eod that a favourable performauce of the duties 
may be insured, they are not regarded as com¬ 
petent to act as Counsel for the Receiver, and 
their undertaking to act in such a capacity 
might frequently cast upon them inconsistent 
and conflioting duties which could not be pro¬ 
perly discharged by one and the same person. 
The rule prohibiting a Receiver from employing 
the Counsel of either party in the cause, is 
limited in its application to cases where the 
Receiver is acting adversely to one of the parties 
to the litigation. The authority of a Solicitor 
to represent his client does not necessarily ter¬ 
minate with the judgment in the suit. In 
general, a Receiver will not be allowed to make 
interest for his own benefit upon funds in his 
hands, and will be answerable for interest upon 
the balance. A Receiver may, therefore, be 
charged with interest on moneys improperly 
kept in his bands, although he has passed bis 
accounts, and all parties have expressed them¬ 
selves satisfied ; and for this purpose, an enquiry 
may be directed as to what money be has 
received from time to time, and how long he 
has kept it in his hands. If an order has been 
made authorising expenditure, after notice to 
all parties interested, and has remained unim- 
peached, it is conclusive, and the expenditure 
cannot be questioned on the Receiver's final 
accounting. But if an order authorising ex¬ 
penditure is made upon tbo ex parte application 
of the Receiver, without notice to the interested 
parties, they are at liberty to contest its cor¬ 
rectness upon the Receiver’s final accounting, 
and the Court may investigate and determine 
the correctness of all the Receiver’s accounts, 
notwithstanding that a partial report has been 
previously approved. A Receiver’s accounts, 
which have been filed and vouched before an 
«xaminer, can bo reopened on the discovery 
of errors in them, notwithstanding that the 
Judge’s certificate is attached, and a Receiver 
ma}' be surcharged on bis aooounts, notwith¬ 
standing that he has been discharged. No appeal 
lies from directionsgiven by tho Court in pass¬ 
ing a Receiver’s account. MOHINI MOHAN 

PATRA v. Ram Nauain Patra and Barada 
Kanta Sircar, 14 G.L.J. 443^12 Ind. Gas. 
780. {35 0.568, F.) 

{S6)^Receiver—Order for discharge of re¬ 
ceiver and rendition of accounts — Appeal—Civ. 
Pro. Code, s. 588.—A suit during tho pendency 
of which a Receiver had been appointed, was 
compromised, and the compromise was em¬ 
bodied in a decree of the High Court. Subse¬ 
quently. one of the parties applied to the Sub¬ 
ordinate Judge, asking for the discharge of the 
Receiver and for rendition of accounts, and it 
was ordered that ** the Receiver be dismissed, 
and account be rendered to the decree-holder 
according to the compromise accepted by tho 
Hon’ble High Court, and possession also be 
given.” Held that no appeal would lieagainst 
such order. SANT SARAN DAS v. QULABDAS, 
A.W.N. 1903, 67. 

(87)-S. 503, Ctu. Pro. Code, 1882 (0. XL, 
rr. 1 to 3, present Code)^Receiver, liability of—' 


Receiver — continued. 

Extent— Accounts — Receiver*s accounts — Appli* 
cation by receiver to pass his accounts—Practice 
and procedure. —A Receiver is responsible for 
all properties which oome into bis custody or 
management, and he is responsible, not only 
for actual sums received by him, but for 
those which might have been received by him 
but for his wilful neglect and default. (19 
B. 660. R.) A Receiver’s liability is not re¬ 
stricted to matters shown upon his accounts. 
The only question which properly arises on 
an application by a Receiver to pass his 
accounts is as to the items of that particular 
account, and involves the enquiry whether all 
his collections made on behalf of the property 
of which he is the Receiver, are duly entered 
in the accounts, and next, whether all his 
disbursements are payments properly made in 
respect of that estate. If there is any liability 
attaching to the Receiver, other than that 
which appears on the face of the accounts, the 
proper course is to sue the Receiver for the 
purpose of establishing that liability. Even 
where a prima facie case of the responsibility 
of the receiver for malpractices of his servants 
is made out, an inquiry into such mal-prao- 
tioes is foreign to an application to pass the 
Receiver’s accounts. The objection that a 
Receiver has not included in his accounts 
oollectioDS made in the mofussil cannot be 
dealt with upon an applioation to pass his ao- 
counts. If a prima facie ground is made out 
of the accountability of the Receiver for the 
mofussil colleotioDs, the proper course is to 
either postpone the passing of the accounts, 
until the question of the Receiver’s liability 
is established by suit, or to pass the accounts, 
reserving tho rights of tho parties to establish 
any claim they may make against tho Receiv¬ 
er in a suit properly framed for the purpose. 
Questions with regard to the souudnoss ot 
prudence of the system of management adopt¬ 
ed by a Receiver, or charges of wilful default 
or nogleot, are not matters that oan be dis¬ 
posed of in the shape of exception to accounts. 
COOMAR 8ATTYA SANKAR GHOSAL v. RANEB 

Golapmonee Debee, 8 G.W.N. 223. 

(88)— Lease—Application to set aside—Sutn- 
mary jurisdiction —Pro interessie suo—Receiv¬ 
er’s account—Action — Pracfice.—No sum¬ 
mary order can bo passed to sot aside a lease 
already executed and granted by a Receiver. 
The proper remedy of the aggrieved parties is to 
institute a regular suit to sot aside the lease 
against the Receiver and also the lessee, if it U 
alleged that the lease was obtained by oollusion. 
(15 0. 253, D.) No order oan bo made against 
a lessee from a Receiver for arrears of rent ot 
interest in an applioation in a suit. A regular 
suit ought to bo instituted to recover them* 
Tho claims against a Receiver for giving up 
arrears of rent or interest due under a lease 
granted by him, are matters which cannot be 
dealt with in an interlocutory application in 
the suit. Quaere, —Whether tho Court oan go 
into such matters on the passing of the Reoeiv- 
et’s accounts, or the parties must file a suit 
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Receiver— continued. 

in respect of them astaiost the Receiver. 

Keista Chandra ghose v. Krista Sakha 
Ghose. 12 C.W.N. 1023 = 36 C. 52 = 1 Ind 

Oae. 470. 

(89)—Rsceiyer’s application for leave to sw^— 
Meaning and consequences^Suit by receiver for 
specific performance— Leave to swe.—An appli¬ 
cation that the receiver in a suit should have 
leave to sue simply means thi:^, that he should 
use the names of the owners of the property and 

come into Court on their behalf, whether’they 

consent to his doing so or not; and the conse- 
xjuence of such an order would be that the Court 
would compel the parties to the suit to abide by 
the result of the suit which the receiver was 
about to institute in their names, and would au¬ 
thorize the receiver to reimburse himself for the 
expenses of the proceedings in that suit out of 
the property of the owners. [R., \i C.W.N. 489 
= 6C L.J. 404; D., 5 G.L.J. 270 = 34 C. 305.] 
Where a contract of sale of certain land in the 
possession of a receiver in a suit was made by 
the receiver in his own name and there was an 
order of the Court in the suit for the sale of 
the property, and the defendant who became 
the purchaser of a portion of it refused to take 
the land, alleging that it did not correspond in 
quality with the specification of it, and the 
Court gave the receiver leave to sue. a plaint, 
in a suit for specific performance of the con¬ 
tract of purchase, presented with the name of 
the receiver as co-plaintiff was admitted. 

D ^ANGADHARSIRKAR, 6 B.L. 

K.486. [D., 5 C.L.J. 270 = 34 C. 305.] 

(90) —Receiver appointed by Court-Receiver^s 
msession—Suits by and against Receiver.— 
When a Receiver is appointed by the Court, his 
possession is the possession of the Court, and 

he cannot be interfered with, except with the 

w Cochrane. L.R. 20 

Q p ^wsseR V. East Anglian Railway Go.. 

3 Mac & G 104 ; Ames v. Trustees of Birken- 
Uad Docks, 20 Beav. 332, R.). Semblc.—Tho 
Receiver can neither sue nor be sued without 
^e leave of the Court. A. M. DUNNE v. 

KISOR, 7 C.W.N. 390 = 30 
C. 593. (10 C. 1014, R.) 

(91) —Leave to sue—Party to swii.—When 
a Receiver has been appointed to a property, 
the leave of the Court should be taken to 
faring a suit in respect of it. But in a suit 
for declaration of title when the beneficial 

® it is not neces- 

Receiver. RODGER v, ASHU- 

829. (5 C.W.N. 
(92I--SWR by or against Receiver—Sanction 

noferl Court does 

not represent the owner of an estate. He is an 

hA Court, and as such cannot sue or 

A T? permission of the Court. 

10 r Ranjan Chakravarti, 

(9S)—Calcutta Municipal 'ActKXLloJ 1899. 
•C.Jf $s, 320, 674 — Receiver appointed by 


Receiver — continued. 

Court whether owner of “oremises ” he is hoM- 

of Court necessary before 
making him party to proceedings or suit —4 
Receiver appointed by the High Court is’not 
the owner of the premises he holds as Receiver, 
With in the definition of the term ''owner ” in 
the Municipal Act. If he receives rent for 
such premises, he does not do so on his own 
account or as agent nr trustee for anv person 

nuroo«®'^i; T feligious or charitable 

mane! ' 

I Rece!! Pfoportv on its behalf. A 

Race.ver appointed by Court cannot be made a 

party to anv suitor proceedings without the 

leai^ of the Court appointing him. W. R. Pink 

TIOn”? CORPOBA- 

TION, 7 C W. N. 706 = 30 C. 721. 

orlntlr® saetp/ien to be 

granted.—The consent of the Court to an 

action against a Receiver appointed bv it is a 

condition precedent to the right of the party to 
sue The mistake, m wrongly bringing a Lit 

without such sanction, cannot he rectified by 

an ap^ication for permission to continue the 

!o!h ^ without 

against the Receiver m respect of the same 

cause of action cannot be granted, until th! 

pending suit has either been dismissed or with 

drawn. PromoTHA N\th aaNGiji:,! ' 

Khettra Nath Banerjee, 9C.W N 2*7- 
32 C. 270. v'. Mi.n. iiii- 

Reoeiver-When neces- 
sary. It is neither necessary nor desirable in 
every case to allow the Receiver to be sued !s 

fva®do!' sstablishad 

by a decree in the suit to the property in the 
hands of the Receiver, then the person in 

whose favour the right is declared, may a^ly 

to the Court when it will make such order as 
IS proper and direct the Receiver to satisfy the 

decree. ADMINISTRATOR GENERAL v. DasaI 
Goundan, 9 M.L.T. 300. 

(961—S, 503, Civ. Pro. Code. 1882—Right of 
receiver, to sue in his own name—Practice.— 
The Court has power to allow a receiver to sue 
in h.s own name, and if the order appointing 
the Receiver gives him such power in expreal 
terms, he may institute suits in his own 
name. The authority to give that power is con- 

ferred on the Court by s. 503. Civ Pro Onrlo 
WIELIAM Robert Fink v. MoharajBaha 

DUR SINGH, 2S C 642 = 2 C.W N 469 mtl 
on, 34 C. 305 = 5 C.L.J. 270.] 

(97)—Receiver's failure to collect amount- 

Negli^ence Right of party aggrieved to sue— 
Receiver—Leave of Court.—PlaintlS sued to 

recover a sum of money from a Receiver for 
failure to collect the amount by instituting 
suits within the period of limitation. BeU 
that as a Receiver is but an officer of the Court 
acting within the limits of the authority 
assigned to him and on behalf of the Court 
the party feelmg aggrieved by his conduct as 
Receiver should seek redress against him in the 
very proceeding in which he was appointed aa 
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—continued. 

Receiver, and any separate proceedings taken 
agaiust him either in that Court, or elsewhere 
should be with the leave of the Court under 
whose aothority the Receiver was acting. No 
such leave having been obtained, the suit failed. 
KaMATCHI AMMAL V. SUNDARAM AYYAR, 

26 H. 4»2. 

\^S)—Receiver—Funds in Receiver's hands — 
Attachment by one of several creditors—Priority 
—Leave of Court—Duty of Court. —Where 
certain partnership funds are in the hands of a 
Court through its officer, the Receiver, a Court 
of equity witl not allow one out of a whole 
body of creditors to gain priority over the 
remainder by the simple expedient of attaching 
the moneys ID the Court’s bauds. Before any 
one can interfere with the possession of the 
Receiver by such attachment, the leave of the 
Court must first be obtained. That leave 
would never be given but on equitable terms, 
i.e., such terms as would ensure equality 
between the creditors. No Court of equity 
would render any assistance to a creditor 
seeking by a side-wind, such as this, to gain 
an advantage over bis fellow-creditors. J. KHAN 
V. ALLI MAHOMED HaJI UMER, 16 B. 677. 
IF., 21 G. bo; R., 61 B.L.R. 1902, 27 B. 
656 = 6 Bora. L.R. 529.J 

199 )—Party to suit, not compellable to give 
up possession to Receiver of High Court, in 
absence of order to such effect —Practice — 
Original side of High Court-Order of Court to 
parly in possesstoi to pay fixed occupation rent. 
—In a suit instituted in the Supreme Court by 
K against B and others, the deiendants were 
oruered by the Court to give up the portion of 
the real estate of one R to the Rccoivor appoint¬ 
ed by the Court to the estate of R. The Re¬ 
ceiver having subsequently brought a suit in 
his own name to recover certain property 
which he alleged to be part of the estate of tbo 
decea&ed R, the High Court held that, as the 
Receiver whose nomination had been continued 
by It, he was not entitled to seek immediate 
possession of the property and to sue in 
another Court by himself to receive possession 
of the property. It la a rule in the original 
bide of the Court, which is taken from the 
practice of the English Court of Chancery, 
not to compel a party to a suit to give up to 
the Receiver pohsession of property unless an 
order ol Court to that effect had previously 
been made upon him. In tuch cases the course 
is by proper pruceedings taken in Court to fix 
an oecupatiou-rent, and to order the party in 
possession to pay the occupation rent from 
the date of the order to that effect. RAM 

Loch UN Sircar v, Hoog, Receiver of 

THE ESTATE OF KaM CHUNUER IIoLDAU, 

10 W.R. 430. ID., 34 0. 305 = 5 C.L.J. 270.j 

(100)“ AttaeJnnent Collector retaining pro¬ 
perty as lUceiver—Molwn togtt rid of nitach- 
Vitiil .—The acis ol a Collector done by him in 
hit capacity ol Riccner, in seizing and retain¬ 
ing ctiiain properly under bis care, cannot be 
hibpulcu by way ol motion to discharge or got 


Receiver — continued, 

rid of the attachment. BiSSESSUREE DEBIA- 
V. SOOKRAM Doss MOHUNT, IS W.R. 347. 

(101) —Party—When Receiver is a necessary 
party—Suit against Receiver—Permission of 
Court, whether condition precedent. -- Where 
property in the hands of a Receiver is intended 
to bo affected by the result of the litigation, 
the Receiver is a proper and necessary party to 
the suit. t6 Ind. Gas. 214, 14 C.W.N. 653, F.) 
10 0. 1014, 6 C.W.N. 15, 27, D.) The consent 
of the Court to an action against a Receiver ap¬ 
pointed by the Court is not a condition preced¬ 
ent to the right of the party to sue, and the 
omission can bo rectified by a subsequent appli¬ 
cation for leave to continue an action brought 
without such permission. (32 C. 270, 9 G W.N. 
247, Di5s.) Where, therefore, a suit has been 
brought against a Receiver without the permis¬ 
sion of the Court appointing him, it is open ta 
the Court in which tbo suit has been brought 
to allow the plaintiff an opportunity to obtain 
the necessary leave and then to continue the 
suit. Banku Behary DEY v. HARENDRA 
NATH Mukerjee, 8 Ind. Cas. 1. 

(102) — if a necessary party to rent 
suif - Appointment of Receiver, if bars suif by 
creditor—Receiver how sued —Civ. Pro. Code 
(Act XIV of 1882), s. 32— Receiver appointed 
by another Court, if may be added as party 
by Court of its own motion. —Whore, during 
the pendency of a suit for rent under the 
Bengal Tenancy Act, a Receiver was appointed 
in respect of the entire property of the defend¬ 
ants by another Court, and the property for 
which the rent was claimed vested in him. 
Held, that tbo Receiver was a necessary party 
to the suit, and if ho was not added with the 
permission of the Court which appointed him, 
the suit WAS liable to be dismissed. The ap¬ 
pointment of a Receiver does not of itself debar 
a creditor of the person, over whose estate the 
Receiver has been appointed, from suing for hie 
claim, provided that such suit does not in any 
way interfere with the possession or juris¬ 
diction of tbo Court appointing the Receiver. 
But whore property in the hand of the 
Receiver is intended to bo affected by the re¬ 
sult of the litigation, the Receiver is a propef 
and necessary party to such suit, by way of 
addition to and not in substitution for the 
parties primarily responsible. (10 0, 1014,11 
C.L J. 489, 1 C. 403. 26 0. 157 = 3 C.W.N. 90. 
10 C.L.J. 23. 31 C. 305 = 5 C.L J. 270. R.) 
Whore the plaintiffs refused to add the Receiver 
as a party with leave of the Court appointing 
him, although they had notioe of such appoint¬ 
ment. Held, that the Court was not bound, 
nor was it competent to it, to add the Receiver 
as a party, of its own motion, under s. 32, 
Civ. Pro. Code, as the leave of the Court 
appointing the Receiver was essential. But, 
as the point raised was of some novelty, and as 
a fresh suit by the plaintiffs might bo barred 
by limitation, the High Court allowed the' 
plaintiffs an opportunity of continuing the suit 
by taking steps to make the Receive a partyr 
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Itecei ver ^coniiimed^ 

upon their paying all costs. Jotindra Nath 

Sarfaraj Mia, li C.W.N. 

(103)—Swif in ejectment by Receiver under 
authority from Court—Decree binding upon the 
real party ascertained.—When a Court appoints 
a Keceiver in a suit and empowers him to sue 
JO ejectment a person who is not a party to the 
the necessary implication is that the 
Receiver as an official representative or trustee 
js to bring the suit for the benefit of the party 
who may ultimately appear to be entitled to 
Ihe property and when the party entitled to 
the property has been ascertained the Receiver 
wll be considered his Receiver. Where the 
omcial representative of an estate sues to re¬ 
cover possesaion of an estate while the true 
owner of it is being ascertained by proceedings 
u y instituted in a Court, any decree passed 
m favour of the official representative would be 
tor the true owner when ascertained, though 
he was not a party to it and bind the other 
party to the decree. The same principle 
applies, if before the suit ends in a decree, the 
Receiver s office has come to an end ; and the 
^rty ascertained has a right to step into the 
Receiver s place and to continue the proceed- 
mgs. Where a suit in ejectment is instituted by 
the Receiver appointed by the Court, and the 
person beneficially interested in the suit is also 
a co-plaincifE, and the Receiver is at a subse¬ 
quent stage of the proceedings discharged, the 
i^neficially interested co-plaintiS can continue 
the proceedings: the joinder of the plaintiSs 
though not, strictly speaking, legal, does not 
constitute mis-joinder. MACLEOD v. KfSSON, 

6 Bom. U. R. 995 = 30 B. 230. 

by receiver—Party to conveyance 
bale by Court—Application to complete pur- 
Mase.—When a receiver in a suit sells certain 
property under an order of Court, inasmuch 
as he IS m possession of the property, it is 
practically necessary that he should join in 
the conveyance. When, however, the sale is 
by t^ Court, the parties alone convey, and 
he of the Court does not join. [£xpZ.. 
h c.L.R. 448.] When the sale is by the Court, 
u the purchaser fails to complete, and the in- 
et ereoce of the Court becomes Qeces« 5 ary, one 
0 t e parties to the suit is the proper person 
0 apply to the Court and put the Court in 
mo ion. The Registrar or officer conducting 
e sale on behalf of the Court never applies 

and IS not entitled to apply. Chandranath 

Biswanath Biswas, 6 B.L.R. 
492, Note. [/?., 21 c, 479.] 

{105)-Receiver, leave to sue — Suit for 
p ssession.—The receiver is not a necessary 
J ^ possession of immoveable 

Kumar Suttya 

^PP^^cation to sue—Suit for 
p ssession.—If there is any question between 

. P’^rties entitled to the property in the bands 

receiver, a decree in a suit between the 
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parties can always be carried out against snch 
property or any share therein, without making 
receiver a party to the suit. SM. Sarla 

dassi V. Bhuban Mohan Neogi, sown 

(^01)— Receiver—Appointment by Court—Bis 
ripftfs and duties—Properties in the possession 
of third parties whose rights date prior to his 

appointment—No right to recover—Institution 
Of suit—Permission of Court—Necessity—Civ 

Pro. Code, 1882. s. 503-T. p. Act, s. 53. 
—A receiver appointed by Court has no power 
to maintain a suit against the defendant for 
the value of goods which have been sold away 
prior to his appointment, by the judgment- 
debtor, on the ground that, under s. 53, T. 
F. Act. the sale is not binding on the creditors 
of the judgment-debtor. Under s. 503, Civ. 
Pro. Code (1882), when a person is appointed 
receiver of any moveable or immoveable pro¬ 
perty, he IS entitled to take possession of it from 
the parties to the suit, to manage it. to realise 
Its incomes and to continue in custody until 
discharged by the Court. His rights arise only 
^ the date of his appointment and not before, 
tte is not entitled to recover possession from a 
third party, stranger to the suit, whose rights 
date prior to his appointment. Nor does his 
appointment affect any rights previously acquir¬ 
ed by third persons. (10 W R. 430, 34L J Oh 
607. 6 Ch. D. 291, R.) The ordinary rule t 
that the permission of the Court is necessary 
to entitle the receiver to institute suits. MaHA- 

MAD Kasim Sahib v. Panchapakf^a 
CHETTI, 35 M. 578 = 17 lod. Gas. m 

Receiver-Power to discharge and re- 

V vossession 

of properties af ter discharging receiver—Rule of 

|)racfice. There IS no specific provision made 
in the Civ. Pro. Code for the discharge or 
removal of a receiver, and no provision to 
allow appeals m respect of orders of discharge 
and removal of receivers. The power to dis¬ 
charge and remove or to give directions to a 
receiver has been taken to be inherent in the 

n 7^;?^ appointed the receiver, and the 
appellate Court has got all the powers of the 

be made to the appellate Court direct. The 

an7*Du7 th® disoharge the receiver 

^ possession has been 

treated as a prayer for appointment of the 

(I09)-Sanciion of Court-Prosecution of 
receiver for ordinary criminal offence.—The 
sanction of the Court appointing a receiver is 

proceed against him 
for a breach of the ordinary Criminal law of 

defamation. NagENDRA 
Nath v. Jogendra Nath, 15 Ind. Gas. 491. 

{^10} -Receiver—Leave to sue — Ex parte 
decree without such leave—Application to set 
aside.—A Receiver is an offiier of the Court 
appointing him and can only be sued with the 
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Receiver — continued* 

leave of that Court. Any party proceediug 
agaiubt him without leave is in contempt of 
Court. A decree obtained against a Receiver 
sued without permission must be set aside. 
(10 C. 1014, }p.) The fact that a Receiver, 
against whom an ex “partt decree without 
obtaining the leave of the Court to sue him 
was passed, previously applied to have the ex 
laarte decree set asiae and for permission to 
aefend the suit, does not debar him from 
attacking the decree as passed without leave 
of Court, BALTHAZAR AND SONS V. THE 

Burma engineering and Trading Co., i7 
Ind. Gaa. 916. 

See ACT XX OF 1863, ss. 5. 14, 8 C.W.N. 
404. 

See Ben. Act VII of 1876, ss. 42. 78, 2 0. 
W.N. 40^. 

Rent suit by—Maintainability— See BEN, 
ACT VIII OF 1885, ss. 16, 16, 17, 7 Ind. Cas. 
761. 

Suit against receiver—Leave to sue whether 
necessary— See Mad. ACT VIII OF 1865, a. 85, 
17 M.LJ. 483 = 30 M. 505 = 3 M.L.T. 7. 

Mortgage by rtsiduary legatee—Administra¬ 
tion, bUDsequeni, of testator’s estate—Receiver 
of testator’s estate pending administration— 
Sale by receiver before completion of adminis¬ 
tration—See ADMINISTRATION SUIT, 5 C.W. 
N. 408. 

Administration suit—Discharge of receiver 
before completion of administration decree—See 

Administration suit, 6 O.VV.N. 4i7. 
Accretions to property if vest in — See 

ALLUVION — Miscellaneous, 14 C.W.N. 

661 = 6 ind. Gas, 177 = 11 Or. L.J. 288. 

Appointment of—See AFPEAL TO PRIVY 

Council—GENERAL, i3 u.L.J. 6U7. 

Application to appoint — Powers of High 
Court — Sec APPEAL TO PRIVY COUNCIL— 

Practice and procedure, lOC.L.J. 326 

= 7 ind. Caa. 462. 

See APPELLATE COURT—OBJECTION FIRST 
TAKEN IN appeal, 12 W.R. 117. 

Attachment— Of High Court, property in 
bands of—Nee ATTACHMENT—SUBJECTS OF 
ATTACHMENT, 1 C. 4U3. 

Appointment of, for execution of decree— 
Appointment when effective—Appeal—See CiV. 
PRO. CODE, 1908. sa. 47, 51, O. XL, r. 1, 14 C. 
L.J. 489. 

Application for execution against—Leave of 
Court subsequent to application—Validation— 
See CIV. PRO. CODE, 1908, ss. 73, 116, 14 G.L. 
J. 60. 

Suit for a scheme of management of a temple 
and lor appointment in the meanwhile of a 
receiver—Power of Court to appoint receiver— 
See ClV. PRO. Code, 1908, ss. 92, 93, 0. I, 
r. 8 (1), 0. XL, rr. I. 2, 3, 4 M.L.T. 88. 


Receiver— conftnwed. 

Possession of—Effect of— See CiV, PRO# 
CODE. 1908, O. 11. rr 3,6,7, 2 C.L J. 602. 

Suit by receiver for debt due to a person—• 
Right to set up defence of set-off—See CiV. 
PRO. CODE, 1908. 0. VIII. r. 6,17 M.L.J.481. 

See CIV. PRO. CODE, 1908, O. XXI, r. 46, 

2 B. 553. 

Injunction, temporary—Procedure in respect 
of application for injunction—Appointment of—' 
See CIV. PRO. CODE, 1908, O. XXXIX. r. 1, 6 
O.C. 65. 

See Claim to property attached, 9 A. 
232 = A.W.N. 1887, 20. 

See Decree—Decree, Form of, 26 C. 
441 = 3 C.W.N. 139, 20 M.313. 

See Execution op decree—Mode of 
Execution, 7 C. 6i. 

Mortgage decree—Execution—Properties in 
the hands of the—See EXECUTION OF DB« 
CREE—MODE OF EXECUTION, 26 C. 127^ 

3 C.W.N. 90. 

See EXECUTION OF DECREE—PRIVY COUN¬ 
CIL, Execution of orders and decrees 
OF, 16 M. 203 = 2 M.L.J. 1. 

See INJUNCTION — INJUNCTION UNDER- 

CiV. Pro. code, 6 W.R. Mis. 1. 

Distinction between grant of temporary 
injunction and of appointment of receiver-See 
Injunction—INJUNCTION under Civ. Pro. 
Code. 22 C. 459. 

Appointment of, when to be made—Injunc¬ 
tion when to bo granted—See iNJUNOTIONr 
SPECIAL Cases, 13 O.L.J. 394. 

Duty of, to pay off mortgage—Secured and 
unsecured creditors — See INSOLVENCY — 

Insolvency under Civ. Pro. Code, 7 B. 

465. 

See Letters of administration, 3 0. 

W.N. 186 = 23 B. 549, P.O. 

See Leters Patent, High Court, 1865- 
—Calcutta, s. is. 6 C.W.N. 73i. 

See Letters Patent, High Court. 186& 
—Madras, b. 16, 24 M. 6ll. 

Appointment of receiver—Injunction against 
defendant— Partner collecting partnership debtA 

—See Limitation act, lyos. s. is, 8 M. 229. 

Acknowledgment by —Effect of, on limitation 
—See LIMITATION ACT. 1908. ss. 19. 14, 10 
C.W.N. 959. 

Payment out of Court of money collected 
by Receiver—Stop-in-aid of oxooutiou—See 

Limitation act, 1908, Art. 182—Step-in- 
aid of execution, 22 M. 448. 

Agreement interfering with work of— En- 
forcoability-Publio policy— See MAHOMEDAN 
LaW-Wakf, 1G C.W.N. 114, 

See Manager—Of attached PROPKRXYr 

19 W.R. 37. 
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Receiver— concluded . 

Appointed in mortgage suit — Decree for 
mesne profits against mortgagor—Execution of 
decree—Receiver, when a necessary party— See 

Mesne profits—Mode op assessment, 9 

C.L.J, 23 = 2 Ind. Gas. 958. 

Examination of account of—Interlocutory 
order—Appeal—Duties of mortgagee as— See 
Mortgage—General, 6 Ind. Gas. 323. 

Mortgage of joint«property executed by, 
attaching creditors of the property, if entitled 
to priority over—See MORTGAGE—GENERAL, 
33 G. 1175. 

Application for order absolute—Appointment 
of, in mortgage suits—Examination of accounts 
of—Interlocutory order—Appeal— See MORT¬ 
GAGE-GENERAL, 13 C.L.J. 459. 

Insolvency of mortgagor — Appointment of 
receiver — Foreclosure proceedings without 
notice to receiver, validity of—See MORTGAGE 
—FORECLOSURE. 2G.P.L.R. 90. 

Property of insolvent subject to mortgage— 
Purchase of property at sale by—Mortgagee’s 
rights when and how far affected— See MORT¬ 
GAGE—SALE OP MORTGAGED PROPERTY, 
12 B. 272. 

See Practice and procedure, 21 c. 
479. 

Persons not parties to suit, wherein a—is 
appointed, application of—Practice of Court— 
See Practice and procedure, i7 C. 285. 

Sale by—Right of pre-emption — See PRE¬ 
EMPTION—SUBJECT OF PRE-EMPTION. 46 P. 
R. 1909 = 72 P.L.R. 1909 = 41 P.W.H. 1909 = 1 
Ind, Gas. 474. 

Appointment of — Powers of—Subsequent 
rent decree obtained by owner—Application by, 
for review—Powers of Court—See REVIEW — 

General, ii ind. Gas. 102. 

See Right of suit—Contracts, Suits 

ON, 30 C. 696. 

Duly appointed by Court—Right to maintain 
suits for rent due—Interest-See RIGHT OF 

SUIT—Landlord and tenant, Suits con¬ 
cerning, 6 m.h.c. 363. 

5ee Specific performance, 9 B.L.R. 
128. 

Appointed to take possession —Whether bound 
to take out certificate—See SUCCESSION CER¬ 
TIFICATE ACT, 1889, 8. 4, 6 Ind. Gas. 416=12 
C.L.J. 52 = 37 0. 754. 

Court’s power to appoint—See TRANSFER 
OP Property act, 1882, ss. 6 and 67, 2 M. 
L.T, 167 = 17 M.L.J. 201 = 30 M. 255. 

Receiviog Appeal. 

(1)—VII 0 / 1868. ss. 5, 7—“Receiuin?,” 
Planing of. —An appeal was received by the clerk 
of the Court and sent to the Commissioner, who 
rejected the appeal without calling the appel¬ 
lant, and without fixing a time for hearing the 
appeal. £e2d that the Commissioner was bound 


Receiving Appeal— concluded, 

to proceed under s. 7 of Act VII of 1868 and 
fix a day for hearing the appellant as the ap¬ 
peal must be held to have been received by 
the Commissioner under s. 5, inasmuch as 
it had been received by the clerk of the Court, 
registered and sent to the Commissioner. 

Bulub DASSv. sooltan Mohomed, 3P.R. 
1871. 

Receiving Officer. 

Receiving officer, declining to accept the 
nomination paper of a candidate for counsellor- 
ship of a Municipality—Suit against the 
Municipality for declaration that he was entitl¬ 
ed to come forward as a candidate and for in¬ 
junction to prevent the Municipality from 
carrying on the election without accepting 
plaintiff as a candidate—See SPECIFIC RELIEF 
ACT, 1877, ss. 42, 45, 8 Bom. L.R. 209 = 30 B. 
409. 

Recitals. 

(1)—/n mortgage-deeds—Effect 0/.—Recitals 

in mortgage-deeds and in petitions sent to 
officials that certain property has been trans¬ 
ferred, could not effect a transfer of such pro¬ 
perty. IMMADIPATTAM THIRUGNANA V. 

Periya Dorasami, 5C.W.N. 217 = 28 I.A. 
46 = 24M. 377, P.C. = 7 Sar. 811. [R.,2Q M. 

339, 2 Ind. Cas. 18.] 

In document—See ADMISSION — MISCEL¬ 
LANEOUS. 6C.L.R. 12, P.C.=6 I.A. 110. 

Bond—Recital as to receipt of consideration 
—Onus—See BURDEN OF PROOF — DOCU¬ 
MENTS RELATING TO LOANS, SUITS RELAT¬ 
ING TO, 4 B.L.R. F.B. 54 = 12 W.R. 25. 

See Burden op proof — Documents 

RELATING TO LOANS AND SUITS, RELATING 
TO, 1 B.L.R. A.C. 92 = 10 W.R. 132, 10 W.R. 
407. 

See CONSIDERATION, 99 P.R, 1867, 31 P.R. 
1868, 41 P.R. 1868. 

Value of—See CONTRACT ACT, 1872, s. 25. 
cl. (3J, 7 M.L.T. 81 = 5 Ind. Cas. 764 = 33 B. 
159. 

Of sale—Conveyance—Stamp duty—Sec CON¬ 
VEYANCE, 23 C. 283. 

See Deed—CONSTRUCTION OP DEEDS. 2 
M. 239, P.C. 


See Enhancement of rent—Enhance¬ 
ment. Exemption from, i B.L.R.s.N, l8-a 

= 10 W.R. 246. 


See Evidence—Miscellaneous, 6 c. 

268 = 7 C.L.R. 6- 

In a deed no evidence of contents— See 

Guardian—Duties and powers op guar¬ 
dians. 9 Ind. Gas. 56. 

Perpetuities—Recital in will indicating in¬ 
tention to create perpetuity—Valid trusts-See 
Hindu Law—will. 7 C.L.R. 241, 

See Insolvency—General, 20 B. 636. 

See Limitation act, 1908, s. 19, 9 P. r, 
1897, 
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Recitals—concZwded. 

See aiESNE PROFITS—Right to mesne 
PROFITS. 6 W,R. 297. 

In deed —P^irflah lady—Strangers not affect¬ 
ed bv recital —See PARDANASHIN WOMAN, 
A.W.N. 1887. 69. 

Evidnnce •• Recital in decree between other 
part'e^;—.See POSSESSION —EVIDENCE OP 
POSSESSION AND TITLE, 2 B L.R. App. 8 = 10 
W.R 177. 

In deed of payment of consideration, effect 
of—See SPECIFIC RELIEF ACT, 1877, 8. 21, 
8 O.G. 5. 

Reciting Texts. 

Kxcln«jiv 0 right of—See INJUNCTION — 
General, 7 Ind. Gas. 558 = 8 M.L.T. 379. 

Reclamation. 

(l) ^ Reclamation of Khar lands. —Reclamation 
means, in the case of submerged or overflowed 
land, the rescuing of it from being submerged. 
The rendering it fit for cultivation is not the 
original meaning in regard to the submerged 
land. That would be its meaning in regard to 
the recls^mation of unarable land. SHAM- 
RAO V. SECRETARY OP STATE, 2 Bom. L.R, 

499=23 8. 32. 

Reclamation lease. 

Partial eviction—Applicability of doctrine 
of suspension of entire rent to case of— See 

Landlord and Tenant—Miscellaneous, 

11 C.L.J. 59l = G Ind. Gas. 473. 

Recognized Agent. 

SeeOlV. PRO. CODE, 1008, 0. III. 

(D—Person duly empowered as agent to be 
regarded by Courts as recognised agents*—A 
person, who has boon duly empowered to repre¬ 
sent another in all Courts, must bo regarded by 
the Courts as the recognised agent of that other, 
unless it is shown that he is an unfit person. 

Srawan Kurmiv. Mt. Rukma, 4 C.P.L.R. 
38. 

(21 —Want of education no b.ar fo recognition 
as agent. —Want of education is not a ground 
for refusing to admit a per.son as a recognised 
agent. The agent i.s not required to argue the 
case as a lawyer. His function is to appear for 
his principal and do such acts as his principal 
is authorised to do. Mt. BAUI BAYA v. MT. 
Goura Kalarin. 4 C P.L.R 45. 

(3t—Recognised agent~Act VIII of 1859, 
s. 17, cl. 2.—All that a recognised agent can do 
under the section is to file applications or to 
enter appearance on behalf of the principal, hut 
there is nothing in cither of these two privile¬ 
ges which would entitle him to institute or 
defend a suit, as plaintiff in the one case or as 
defendant in the other. The professed goma- 
shti of a firm, which is no longer in existence, 
cannot bo regarded as tho recognised agent of 
the firm. That the members of tho firm have 
still to collect their duos or to pay their 


Recognized Agent — concluded* 

liabilities, does not alter the fact of the non- 
existence of the firm. MOKHA HURRU- 
CKHRAJ JOSHEE V, BiSSESSUR DOSS, 13 W. 
R. 344. 

(4) — Recognized agent — Suit by or against^ in 

his own name. —A recognised agent cannot 
prosecute or defend a suit in his own name. 
An objection on this ground is not a mere tech¬ 
nical one. ABDUL KARIM v. PANAMuSTAN, 
1 L.B.R. 191. (5 B.L.R. App. 11, P.) [D., L. 

B.R. 1907—1908, 95; R., L.B.R. 1907—1908. 
284.] 

(5) — Notice^ Service of ^Recognized agent^ 
Duty of Court—Mooktear. —It is the duty of tho 
Court to see that notice is served on the right 
person, and it ought not to be satisfied with the 
mere return of service. So, it was held that a 
mere mooktear was not the recognised agent of 
a judgment-debtor on whom notice can be 
rightly served under the Civil Procedure Code. 
KRISTO CHUNDER GOOPTO V. FUZUL Alil 

Khan, 17 W.R. 389. 

See Civ. Pro. Code, 1908, 0. Ill, r. i. 
8. 85. 0. HI. rr. 2. 3, O. XXVII, r. 2, 6 B. 
L.R. App. 11 = 13 W.R. 345. 

Recognised agent conducting suit and appeal- 
witbout obieotion—Right as agent, to execute 
decree—Objection to agent’s authority raised 
for first time in execution proceedings—See 
CiV. Pro. Code, 1903, 0. ill, r. 2. 12 B. 
68 . 

Suit by or against a prince—Recognised 
agent—Sec CiV. PRO. CODE. 1908, 0. VI. 
rr. 14 and 15 (1), s. 85, 54 P.L.R. 1902 = 41 
P.R. 1902. 

See Limitation act, 1908, sa. 4, 6. 4 0.0. 
303. 

Record. 

(1)— Papers without mark of authenticity^ 
Courts to decline to accept.—Coxitts are not to 
accept papers as authenticated papers of the 
record where they bear no sort of marks of 
authenticity about them, no signature, no seal 
and so on. Othorwiso a wide door will be opened 
to fraud and tho interests of no one would be 
safe, because an order alleged to have been an 
order of a Judge of the Court may at any time 
bo produced unsigned and not authentioateQ, 
relying on the custom of the Court as showing 
that the orders of the Judge were habitually left 
unsigned. ROSSOOL MahOMED v, BASSOO 

Bewah, 8 W.R. 163. 

(21—PJnftrs records not come up before High 
Court—Procedure —Direefion to lower Court to 
take further evidence—Final disposal by High 
Court. —In this case, the entire records required 
for tho appeal were not forthcoming, and the 
High Court, desiring not to delay tho case any 
longer, ordered that whatever papers had boon 
sent up to tho High Court from the Oolleotorate 
should be returned along with the papers that 
the parties had filed in the High Court, with a 
direction to the Collootor to summon both 
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Record— concZMded. 

parties, and to take such further evidence as 
either of the parties may adduce in support- of 
the case and to return such evidcTice with his 
opinion in order to enable the Hi^h Court to 
finally deal with and dispose of the ca'ie. 

BuNWAttRY Lall V. Mr. James Furlong, 

fi W.R, 38. 

{Z)-~Act VIII of 1859. s. 138—Acf X of 1877 
137 Records sent for—Discretion of Court — 
A Court has no discretion to refuse to send re¬ 
cords which have been sent fir bv another 
Civil Court under s. 138 of \ot VIII of 1859 , 
In re GOLAP COOMARY DOSSER v. RAJAH 
SOONDUR Narain Deo. 4 C L R. 36. 

See Evidence—Miscellaneous docu¬ 
ments, 7 B L.R. App. 61. 

List—Burnt—Re-cou^truction of lo^t record 
—Execution of decreeEXECUTION OP 

DECREE—Miscellaneous, ii C.L.J. 213 = 

5 Ind. Cas. 660. 

See Possession—Evidence op posses¬ 
sion and title. 4 B.L R. App. 21. 

Appeal to Privy Council—Preoaration of— 
Practice —See PRIVY COUNCIL, PRACTICE OF 

—Miscellaneous. 20 m. 395, P.O. = 24 i.a. 

194. 

See Remand, A.W.N. 1888. 117. 

Translation of—See SPECIAL OR SECOND 

appeal-Practice and procedure in 

SPECIAL Appeal, a.w.n. 1886, i67. 

Records, Destruction of. 

(i) Appeal—Records destroyed--New friaZ.—The 
mere fact that the the record was accidentally 
destroyed in the interval between the original 
beariog of a case and the appeal cannot give 
the appellant a right of re-trial. It is open to a 
Court of Appeal to try the ca-te upon any mate¬ 
rials proved to have been used at the hearing 
in the first Court, but it is for the appellant 
^ put those materials before the Court. Har 

Kumar Pal Chowdry v. Sheikh asiatul- 
LAH. 3 C.W.N. 130. 

Recorders’ Courts’ Burma Act. 

See Bur. act XXI OP 1363. 

Recorder’s Court in British Burma. 

5ee Rangoon Small Cause Court. 6 
13.L.R. 196 = 14 W.R. 331. 

Recorder of Moulmein. 

U)—-Decree of Assistant Commissioner — 
Execuhon-Recorder's Court at Moulmein,— 
Ihe Court of the Recorder of Moulmein has no 
jurisdiction to issue execution upon a decree 
a e y the late Court of the Town As^is^ant 

matter of Kyan- 

14 W R 886 Nga Sha law. 

c. 104, 

s. Superintendence of High Court over 
Reorder of Moulmein—Act XXI o/ 1863— I 

C. VIII—32 


Recorder of Moulmein — concluded, 

Powe,r of Recorder to license advocates —The 
Charter Act, 24 and 25 Viet., c. 104. s. 15. has 
distinctly made the Court of the Rec'^rder of 
Moulmein established under Act XXT of 1Q63, 
siit^jeot to the superintendence of the High 
Court, and so bas rendered it incumbent on the 
Hieh Court and given it power to take care 
thit all ihe acts of the Re^-order of Moulmein 
done in his capacity of Recorder he done 
reguIarW and according to law The fact that 
the High Court does not poa-^ess appellate 
jurisdiction over all classes of cases tried in 
the Recorder’s Court, and that the Privy 
Council shares with the High Court appellate 
jurisdiction over the Record<'r’s Court does not 
remove the Recorder’s Court from the operation 
of s. 15 of the Charter Act. [F., 27 B^ 
575 = 5 Bom. L.R. 582 : i?., 20 B. 480. P. B.] 
The granting or withdrawing of a license to 
practice as a pleader in the Small Cause Court 
of Moulmem in such an exercise of the power 
and authorir.y possessed bv the Recorder as will 
come under the superintendence of the High 
Court. The authoritv thus given to the Re¬ 
corder is part of his authority as Judge of the 
Recorder s Court and it is bestowed unon him 
simply with the view to enable him the more 
effectively to administer justice in the Court 
over which ho presides. In the 'tnnfie.r of 

JOHN Thompson. 6 B L R. 180 = 14 W.R. 237. 

See Bur. Act XXI op 1363, 8 B.L.R. App. 

1D • 

■Reference to High Court by Roonraer of 
Mouloie'n-Q.iostions in execution of decree— 

See Bub. Act XXI OF 1863, ss. 22, 23, 25, 4 B. 
L R. A. C. 50- 

See Parties to suit—Adding parties 
to suits, 10 W.R. 86. 


Recorder of Rangoon* 


i\)~Jurtsdiction—Cause of action—Dwelling 
place, of defendant.—Tlhe Court of the Recorder 
of Rinsoon has no jurisdi^tioo in cases iu 
which the causa of action has arisen within 
the lor*al limits of the jurisdiction of the Court, 
but the defendant does not, at the time of the 
commennement of the suit, dwell within those 

limits, anonymous. 18 W R 397 . 

(21-Order of Recorder of Rangoon —Final 
decree-Original civil jurisdiction.—Kn order 
of the Recorder of Rangoon rejecting an appli¬ 
cation for probate is a final decree passed by 
him in the exercise of original civil'jurisdio- 

^on. ESOOPHaSSHIM BOOPLY v. PATIMA 
Bibi. 24 C 30 = 1 G W.N. 8. aiima 

XVII OP 1875, 

s. 49, 14 C- 351. 


Decision of various High Courts cooflioting - 
Position of the Recorder —See BuR, ACT Xt 
OF 1839, s. 42. 25 0. 438 = 1 C.W.N. 172. « 

Pinal decree pwed by Rscordec of Ringom 
in exercise of original civil juri^idiction, aopeal 
from Subj ;cb matter exceeding appealable 

amount—See Appeal to Privy Council^ 
•Cases‘WHERE APPEALS lie or not 24 0 

30 = 1 C.W.N. 8. ’ • 
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Recorder of Rangoon— concluded. 

tiee Clv. Pro. CODE, 1908, s. 16, 20 G. 639. 

See Limitation act, 1908, art. 156. 13 
C. 221. 

Record-of-Right8. 

{H —Entry in record-of-rights — Whether 
amounts to trust—Purchaser without notice .— 
Ad entiy ju a village record-of-righis, caused 
by the recorded proprietors of a share to be 
made thereiu, to iDc eHect that a certaiu persou 
claimed a. portion of such share, and that they 
were willing to admit his right, whenever he 
paid them a certain amount of money, does 
not amount to a declaration of trust iu favour 
of such person, and cannot be regarded as 
evidence of any such trust. Even it it could 
be held to be a trust, the propertv cannot be 
followed in the bauds of a purchaser for value 
without notice. Kamal Singh v. Batul 
Fatima, 2 A. 460. [R., 9 a. 97 = a.W.n. 

1886, 303.J 

(2) — Entry in^ effect of —Possession, suit/or 
—Limitation. —The only etiect which can be 
attribuicd to an eutry in the Record of Rights 
is that it is to bo presumed correct till the 
contrary is proved. The Bengal Tenancy Act 
does not la> down that the entry is to bo taken 
as conclusive upou the question of title, till a 
contrary decision has tieen given by the Civil 
Court. Hence the plaintiff is not bound to 
bring a suit for possession within one year from 
the date on which the entry of the dcfendaut’s 
name was made in the Record of Rights. 

Ram Sahawan Misser v. Bachu Misser, 
6CL.J.670. (11 U VY.N. 48, 30 C. 20, P.; 

26 B. 337 = 27 1.A.216, Expi.) 

(3) —Afawrusi right, meaning of — Suit for 
ejectment of tenant- at-will—Correcting entry in 
Record-of-Rights — Limitation—Limitation Act 
(XV of 1877), sch. II, art. Iz0~Presumption — 
Correctness of Record of-R\ghts—Whether pre¬ 
sumption teconus final—Homestead land—Right 
of occupancy.—\ maurasi right is not necessarily 
anything more than an ordinary occupancy right. 
A suit for ejectment, on the ground that the 
defendant was a tenaut-at will.oaunot bo regard¬ 
ed as a suit for correcting thoRocord-of-Righis, 
and may be brought after six years of the final 
publication of the record. Under the Bengal 
Tenancy Act, an entry in the Record of-Rights 
must be presumed to be correct until the 
contrary is shown. But it is not tho law that 
this rebuttable presumption becomes final siid 
conclusive after six years. 06»fcr dicfn : A 
raiyat cannot acquire rights of occupancy in 
homestead land if it was originally taken for tho 
purpose of constituting his homestead. But if 
originally ho bad taken a large bolding for 
agricultural purposes and had merely devoted a 
particular portion to the building of his home¬ 
stead, he would bo entitled to acquire rights of 
occupancy in that portion as well as in the rest 
of his bolding. MINAINaIKv. BANCHANIDHI 
SAHU, 9 Ind, Cas. 804. (8 W.R. 250, 24 W. 
R. 402, R.) 


Record-of-Rlghta— continued. 

Entry in—Effect of— See Ben. ACT XVI OH* 
1869, 4 C.W.N. 2b7. 

Suit to correct entry—Presumption—Onws 
— Enhancement of rent— See Ben. Act VIII 
OF 1885, ss. 29 16 ), 103-B, 13 C.W.N. I8l«4 
Ind. Cas. 677. 

Suit for correction or alteration of—Main¬ 
tainability—See BEN. ACT VIllOF 1885, ss.50, 
111, lll-A, 6 Ind. Cas. 266. 

See Ben. ACT VIII OF 1885, ss. 55 105, 106, 
108, ‘.^1 G. 521. 

Application to settle rent of land—Applica<« 
tion by party concerned and not by Govern¬ 
ment—Settlement officer, jurisdiction of— See 
BEN. ACT VIU OF 1885, ss. 101 to 107, 9 C.W. 
N. 504 = 1 C.L.J. 239 = 32 C. 518. 

Preparation of—Under Ben. Act VIII of 1885 
—Revenue officer, power of—See BEN. ACT 
VllI OF 1885. s. 102, 21 C. 38. F.B. 

Pinal publication of—Under s. 103-A (2) of 
the Bengal Tenancy Act, eliect of — See 
Ben. act VllI OF 1885, ss. 103-A., IOa E, 
104-H, lll A, 3 C.L.J. 183. 

Eutry in — Presumption—Entry based on 
chilli tandobasti, if to bo proved— See BEN. 
ACT VlI10F18b5. s. 103-B, 9 C.L.J. 284 = 4 
lud. Cas. 54. 

Suit to correct or alter entries in—Not main¬ 
tainable—Recourse to be had to special remedy 
provided in Cb. X, Bengal Tenancy Aot—SeJ 
Ben. act VllI OF 1885 (Bengal tenancyl 
ss. 103 (6). lOo, 106, 108, 12 C.W.N. 1032 = 8 
C.L.J. 322 = 36 C. 1013. 

Ste Ben. ACT VIII OF 1885, ss. 103, 111, 28 
C. 28. 

Power of Revenue officer to make survey 
and prepare—Without order of Government— 
See Ben. act Vlll OF 1885, ss. 104 to 108, ll7 
118, 119, 145. 168, 189, 30 O. 339 = 7 C.W.N. 
33. 

See Ben. act VllI OF 1885, ss. 105, 100, 
28 C. 471 = 5 C.W.N. 798. 

Application to correct entry made before 
amending Act of 1898 of Bengal Tenancy Act, 
1886 Rcferouco to Civil Court under amending 
Act valid, though proceedings commenced 
prior to passing of amending Act — See 
Ben. ACT Vlll OF 1685, s. 106, 12 C.W.N. 
987. 

See Ben. ACT Vlll of 1885, ss. 106. 108-B/ 
24 C. 462. F.B=1 C.W.N. 294. 

See Ben, Act VIII of 1885, ss. 106 and 
108 (3), ch. X, 22 C. 477. 

Effect of entry in—as to rate of rent on 
question of res judicata, whore rate of rent had 
been determined in a rent-suit— See BeN. ACT 
VIII OF 1885, es. 107, 109.32 C. 886 = 9 C.W. 
N. 610 = 1 C.L.J. 134. 

See BEN. ACT VIII OP 1885, oh. X, 6 O.W, 
N. 914. 
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Record-of-Rights — concluded^ 

Entry in—Presumption as to correctness of 
entry—See C. P. ACT XVI OF 1889, s. 72, 10 
C.P.L.R. 33. 

See C.P. ACT XVI OF 1889, s. 83, 10 C.P. 

L.R. 33. 

* 

Entries in—Annual records —See PUN. ACT 
XVII OF 1887, 11 P.R. 1901. Rev. 

See PUN. ACT XVII OF 1887, ss. 36. 3(2) 
and 32, 7 P.R. 1895, Rev. 

An entry in the—with regard to payment of 
rent cannot be altered during mutation proceed¬ 
ings — See Pun. act XVII OF 1887. s. 37, 
4 P.R. 1905 (Rev.) = 58 P.L.R. 1906. 

Presumption as to correctness of entries in 
record of rights—Rebuttable presumption—See 

Pun. ACT XVII OF 1887. s. 44. 13 P.L.R. 
1903. 

Entry in—of a certain person as tenant— 
Such person not precluded from proving he is a 
proprietor—See ATTESTATION, 2 N.L.R. 65. 

See Customs—Punjab—General, 8 P. 

B. 1892. 

See Enhancement of rent—Enhance¬ 
ment, Right of, 9 P.R. 1888, Rev. 

Of later date—Public document—Effect of 
omission of entry—See EVIDENCE ACT, 1872, 
8. 35, 25 A. 90 = A.W.N. 1902. 207. 

See Jaghir, 4 P-R. 1888, Rev. 

Stipulations in Record-of-rights — See MA- 

hombdan Law — Pre-emption, Nature 

AND EXTENT OP RIGHT, 1 A. 207- 

See Pre-emption — Construction of 

WAJIB-UD-ARZ. 2 A. 631. 

See Pre-emption—Right to pre-empt, 

20 A. 92 = A.W.N. 1897, 202. 

Record of Suit, 

What—ought to contain, when one party to 
a suit agrees to abide by the oath of his oppo¬ 
nent—See Oath. 8 0.0. ii. 

Record Room Contingencies. 

This circular declares that annual bills of 
record-room contingencies were superseded by 
detailed monthly bills. Rev. Cir. No. 1, 25 W. 
R. Rev. Cir. 6. 

Recovery of Debt. 

(1)*—Sttif to recover debt, nature of right. — 
The tight to- sue to recover a debt is in the 
nature of a common law right, and, unless it is 
taken away either expressly or by necessary 
implication, it must be treated as subsisting. 
KOTHANDAPANI V. Somasundram, 15 M. 97. 

Recovery of Money. 

(1)— Paid in consideration of marriage which 
had not been performed^ swif for. — Held, that 
an action would lie for recovery of money paid 
^ consideration of a marriage which had not 

been performed. Ramai v. Chedi, 3 O.C. 
241 . 


Recovery, Public Demands Act. 

See Ben Act VII of 1880. 

Rectification of Instrument. 

Mistake when ground for— See CONTRACT- 
GENERAL, 16 G.W.N. 225. 

Mortgage- bond — Mistake unilateral, suit 
for—Not maincaiDable—See SPECIFIC RE¬ 
LIEF ACT, 1877, s. 31, 8 O.C. 1. 

By insertion of a clause deliberately agreed 
to be omitted — See SPECIFIC Relief act, 
1877, s. 31, 2 N L R. 49. 

Recusant Witnesses Act. 

See ACT XIX OF 1853. 

Reddi. 

Hindu Law—Succession—Custom of—Cast© 
Legality of practice ot constituting son-in- 
law heir to property of father-in-law—Right 
to disinherit heir in favour of son-in-law— See 

Hindu Law—custom, i M.H.G. 51. 

Custom of— Caste—See Hindu LAW—CUS¬ 
TOM, 4 M. 272. 

Redemption. 

See Limitation act, 1908, art. 148. 

See Mortgage—Redemption. 

{1)—Conditional sale-Absolute sale-’Evidence. 
—The evidence to show thac a sale of land was 
not intended to operate as a sale or to show 
that there was a separate agreement that re¬ 
demption should be allowed must be clear. 
Burmans in most parts of Lower Burma are 
well aware, of the difference between a sale out¬ 
right and a mortgage or conditional sale. 
Maung SHWE KYAW V. Maung Pyu L 
B. R. 1893—1900, 499. 

(2)—0/ land, suit jor—Bent—Sale—Mortgage 
Hes judicata.—Where one of the issues fram¬ 
ed in a rent suit was whether there was a mort- 
gage, and the Judge without deciding the point 
found merely that the defendant did not agree 
to pay rent such finding is no bar to a subse¬ 
quent suit for redemption. MAUNG SHWE VA 
V. Ma Tair, L B.R. 1893—5900, 544. 

Buddhist law—House and land acquir¬ 
ed curing marriage with drst wife and redeem¬ 
ed by second wife with her separate money — 
Separate property—Property acquired during 
second matriage — Shares, respective, between 
children of the first and second marriage — 
Attachable interest of children.—Vihero a house 
with its site was acquired during the marriage 
with a first wife held, —that redemption of the 
same by the second wife with her separate 
money did not justify the conclusion that it 
become the separate property of the second wife 
so as to constitute it as property acquired during 
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Redemption— concZzwied. 

the second marriage, it never lost its original 
character, but continued to be property acquir¬ 
ed during the first marriage. On the death of 
the second wife it was divisible into four shares, 
of which the children by the first wife will take 
three and the children bv the second wife will 
take one. The interest of the children in the 
house and ground was attachable. MAUNG 
MYAT KAUNG V. Ma CYAING. L.B.R 1893— 
1900. 534. {Cited, L.B.R. 1893-1900, 548 ; 
ii.,4 L.B.R. UO.j 

Right of—See BUDDHIST LAW—GEN’EUAL. 
L.B.R. 1872-1892. 78. 

See Burden of Proof — Mortgage, 
1 L.B.R. 215. 

Decree for redemption of mortgage condi¬ 
tional on payment of certain sum—Appeal by 
mortgagor—Court-fee on memo of appeal—See 

Court Fees act. s. 7 (IX). 13 a. 94 = a.w.n. 
1890, 231. 

Claim for rent in suit for—Distinct causes of 
action—Court-fee on appeal—See COURT PEES 
ACT. 1870, s. 17, 16 M. 415. 

Suit in ejectment—Court’s power to pass 
decree for—See Decree-DECREE, FORM OP. 
20 B,196. 

See Execution of Decree—applica¬ 
tion FOR execution AND POWERS OP 
COURT, 23 M. 621 = 10 M.L.J. 145. 

See Mortgage—Form op mortgages 

L. E. R. 1872—1892, 549. 

Mortgagor’s right to redeem—Right of—Of 
auction-purchaser at revenue sale—Mortgagee 
—Purchaser’s right on failure to redeem—See 

Mortgage—Sale op mortgaged pro¬ 
perty. 15 C. 546. 

References by Mufaasil Small Cause Courts 
Act. 

See ACT X OP 1867. 

Reference to Arbitration. 

See arbitration. 

See AWARD. 

See Civ. Pro. Code, sch. II. 

(1)—Z?c/erence to arbitration — Agreement in 
writhig—Civ. Pro. Code, 1877, s. 523 —Where 
an agreement executed by the pUintifI and one 
of three defendants empowering an arbitrator 
to settle cfr&aiii accounts relating to the deal¬ 
ings between the plaintiff and tne other two 
defendants who wore no parties to the agree¬ 
ment was sought to bo filed in Court by the 
plaintiff under s. 523. Civ. Pro. Code. 1877, 
held that, ^ince the agreement was only between 
the plaintiff and one of the defendants, neither 
of whom professed to mika or execute the 
agreement on behalf of any person other than 
himself, it cannot be said that the person who 
made the application under s. 623, Civ. Pro. 


Reference to Arbitration— continued^ 

Code, 1877, and the person against whom it 
was sought to enforce the agreement, had 
“agreed in writing” within the meaning of 
that section. JAI SiNGH v. KISHEN SINGH, 

17 P.R. 1880. 

(2& 3) -Referencetoarbitrators'-Axoard—Power 
of Court to vary arbitrator's order.—Where, in 
a suit brought in forma pauperis the points in 
issue wore referred to arbitrators who, in their 
award, directed that each pirty should bear its 
own costs, and the Court vari^-d the arbitrators* 
order by making an additional order that 
the defendant and the plaintiff should, as 
regards the Gbvernraent. eich pay hall the 
amount of the Court-fees, held that the order 
of the Court miking the defendants liable was 
in conflict wi'.h the award of arbitrators and 
was made in excess of the Court’s jurisdiction. 

Mir Mahomed v. Mussammat Khair-ul- 

NISSA. 19 P.R. 1880. [R., 91 P.R 188S.] 

(4) —Ciu. Pro, Code {Act X of 1877). s. 506 

— Arbitration, reference to—Co plaintiff not 
being party to reference — Application or in 
presence of co plaintiff^—Effect, -An application 
purporting to be made on behalf of both tho 
plaintiffs and of the defendant, for an order of 
reference to arbitration in a case, is an appli« 
cation in writing within the meaning of s. 606 
of the Civ. Pro. Code, although it is not sub¬ 
scribed by a co-plaintiff; and if such application 
is presented by the other pirties in his 
presence or by himself, he cannot afterwards 
question the decree based on the award of 
arbitrators appointed under the above order of 
reference. NEK MAHOMKD v. AHMAD ALI, 
53 P.R. 1880. [F.. 33 PR. 1881; R., 109 

P.R. 1883.1 

(5) — Award of arbitrators — Judgment in 

terms of aiuard of majority—Appeal ^Civ. Pro, 
Code (Ac/ Xo/ 1877i. s. 522.—An orderin appeal 
based on the award of the mijority of the 
arbitrators, and reversing the finding of the 
first Court upon the misconduct imputed to 
tho umpire, is appealable The provisions in 
the last sentence of s. 522 of Act X of 1877 
apply only to a decree which fallows upon a 
judgment pa«sed according to an award upon a 
reference made oy the Court which passed the 
judgment. MUSSAMMAT BANG v. NaSAR. S 
P.R. 1880. (5 B L.R. App. 77, R.) 

(61—Ciu. Pro. Code, 1382, ss. 506, 508— 
Reference of the xohole matter in difference in a 
particular ense — Axoard of /ip) out of three 

arbitrators—f<lon-consultation xvith third before 

making awani —A reference of the whole 
mattsT in difference in a particular case may 
be a reference of a pirtionlar matter within the 
meaning of ss. 506. 608 of tho Civ. Pro. 
Code An award of two oat of three persons 
is not a nullity merely because tho two have 
not consulted with tho third before miking it« 
Their conduct is probably misconduct, but it 
ought to be alleged accordingly, and if found 
to he misconduct, it is a ground for avoiding 
the award. KhILU Ram v. JiwaN SlNQH. 
55 P.R. 1889. ' 
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Rofcrencd to KT\i\tvdkt\oii-^concluded» 

(7) —Arbitration award—Act VTII of 1859, 
S. B'25. Applying tbe principle that every 
judicial act which is done by several Judges 
ought to be completed in the presence of the 
whole of them, it may be said that an award of 
arbitrators to be legal must be completed and 
signed by each in the presence of tbe whole of 
them. An arbitration award is not legal, if 
not signed by the arbitrators sitting together 
at one place and at the same time. In the 
petition of MAHARAJA SRI JAI MANGAL 

Singh Bahadur. 3 B L.R.A.C. 82 = 11 W.R. 
433. (9 W.H. 29, AppL) 

Reference to Full Bench. 

i^)~~ yalue of subject-matter in dispute not 
exoseding Us. 60 —Reference to Full Bench by 
single Judge sitting alone, Vahnity of .— A 
reletence to tbe Full Bench cannot be made by 
a single Judge ot the High Court sitting alone 
to hear cases m which the value of the subject- 
HJatter in dispute does not exceed Rs. 50. 

Nabu MonDAL V. CHOLIM MULiLIK, 23 C. 

896, F.B. 


(2l Judge siti ng alone—Division Court — 
^mpetency to make reference to Full Bench— 
RWtrs of High Court, Appellate Side, r. 1, 
OA. 6-' It IS nob competent to a Judge sitting 
alone to make a refertnce to a Full Bench, as 
he does not constitute a “Division Court’’ 
within the meaning of r. 1. Ch. 5 of the 
Rules of the High Court, Appellate Side, 
r V. BADAL MUDLICK, 2 

C.W.N, 405, F.B. 


-Pnwcip/e o/.—Que-^tions arising from a 
diiierence of opinion between individual Judges 
Bhuuid not, generally, be the subject ot reference 
to a Full Beiicn. RAJKOOMAR SINGH V. 

BAHEBZada Roy, 3 C. 20, F.B. 


(4) Civ, Pro. Code, s. 575 —Delivery of 
dissentient juagments—No reservation — Refer- 
to Full Bench^ Ligahty of reference ,— 
Where the Judges of the High Court differed 
and delivered dissentient judgments as judg¬ 
ments and without any reservation, they could 
hot make an order of reference to the Full 
Rench under s. 575. Civ. Pro. Code, and the 
order of reference so made was ultra vires, 

dal Singh v. Ghansham Singh, 9 A. 625, 

^■B. = A.W N. 1887, 154. (6 A. 468, R.) [D., 
6 Bom. L R. 131.] 


^^~~^eference to Full Bench—Junior Judge 
‘tv^iher can make reference -—A judgment of 

Judge of a Division Bench of the 
igh Court is final within the meaning of s. 36 
o the new Letters Patent, even when the junior 
udge entertains doubts, and expresses no final 
opinion. The junior Judge cannot refer a 
question for the deciskn of tbe Full Bench 
Wiihout the concurrence of the senior Judge. 
DttAe matter of the petition o/Chunder Kant 

^UTTACHARJEH, B.L.R. Sup. App. 43 = 7 
“•A* 277« 


Reference to High Court. 

See Civ. Pro, Code, 1908, s. 113. 

See Civ. Pro. Code, 1908 , 0. XLVI. 

il)—Reference — Review—Act XXIII of 1861. 
s. 2%—Applicability.— 28 of Act XXIII of 
1861 authorises the reference to the High Court 
of such questions as may arise in the trial of 
the suit, and not of questions arising on an 
application for a review of judgment, which 
cannot, in any sense, be considered as the trial 
of a suit. BONOMALLY DEO v. RAM SADOY 
CHUCKERBUTTY, 17 W.R. 95. 

(2 )—Application for review of judgment —- 
RejerencB.—No reference can be made upon an 
application for a review of judgment. TALIM 

Mundal V. Messrs, r. Watson & Co 17 
W.R. 94. 


(3)—Civ. Pro. Code, 1877, s. ^17—Reference 
to High Court .—It is only when a matter cannot 
come before the High Court as a Court of appeal 
that a reference can be made under s. 617 Civ 
Pro. Code. KRISHNA Nath Sarcar v. Ram 
Kumar De, 7 C.L.R. 144. 


Reference to High Court— Final'* 
decree or order—Civ, Pro. Code, s. 617.—A re¬ 
ference to the High Court under s. 617 of the 
Civ. Pro. Code can only be made when there is 
a suit or an appeal before the Court making 
the reference, in which tbe decree is final 
RamPHUL v. Durga, 7 A. 815 = A.W.N. 1885* 
245. IF., 16 C.P.L.R. 17.] 


{b)—Decree—Execution—Reference to High 
Court—Civ. Pro. Code, 1882, s. 617—Practice. 
- S. 617 of the Civ. Pro, Code. 1882, allows of a 
reference for tbe decision of tbe High Court in 
respect of a question arising in execution of a 
decree, only when the decree is final. ORIENTAL 

Loan ASSOCIATION, Ltd. v. George Pel¬ 
ham Hatch, 17 B. 735. 


(6)-Civ. Pro. Code, Act X of 1877, s- 617— 
Reference\Jn suit instituted before Code came 
into force .—Reference under s. 617 of Act X of 
1877, made to the Chief Court by an Extra 
Assistant Commissioner in a suit instituted 
before the Code came into force. Held that the 
reference was not authorised by s. 617 of the 
Code, as the suit was instituted before tbe said 
Code came into force and any decree made in it 
by the Extra-Assistant Commissioner would 
not be final but open to appeal in the ordinary 

course. Aladin v, JowAYA, 40 P R. 1878. 

(I) X 0/ 1877, s. 617 —Reference under 
when to be made.—^, 617 of the Civ. Pro. 
C( de, 1877. clearly contemplates that the ques¬ 
tion in dispute should be raised before or on 
the hearing of the suit and that the Court 
should then draw up a statement of the facts 
of the case and the point on which doubt is 
entertained and refer such statement for the 
decision of the Chief Court. In the present 
case, however, although the question was raised 
during the course of the trial, the parries did 
not ask for a reference to the Chief Court, nor 
did the Court consider it necessary to make 
the reference of its own motion. The decree- 



507 


THE ALL INDIA DIGEST. 


608 


Reference to High Court—coniini^d. 

passed was not made contiogeut in anv way 
upon the result of a reference to the Chief 
Court. That being so, it was not competent to 
the defendant to now ask for a reference to the 
Chief Court on the question which arose at the 
hearing of the suit and did not arise in exeou* 
tion of the decree. F. H. DRUMMOND v. 
J. W. Lowrie, 31 P.R. 1879. 

(8) S. 617, Civ, Pro. Code. 1682— Reference 
— kiighCojirt.^^s. 617 and 647, Civ. Pro. Code, 
3’Pply when doubts arise in the hearing of a suit 
or appeal or execution or other proceeding. 
8. 617 was not intended to provide for supposi¬ 
tious ca'^es which do not actually arise in a 
proper proceeding before the Court. MAHA- 
MAD V. AHMEDBHAI. 3 Bom. L.R. 368=25 B. 
327. 

{^)—Reierence—nigh Court.^k reference 
under Gh. 46 of the Civ. Pro. Code, 1892. 
can only be made when the Judge of the lower 
Court entertain a reasonable doubt. And he 
cannot ordinarily entertain a reasonable doubt 
on a point clearly decided by the rulings of the 
High Court of his Presidency, unless the author¬ 
ity of the decision cm be questioned by virtue 
of anything said or decided in the Privy Coun¬ 
cil. Bhanaji v. De Buitto, 7 Bora. L.R. 
993 = 30 B. 226. 

HO)—Reference under s. 617, Civ. Pro. Code, 
Act X of 1877— Decree, finality of — Applicafioyi 
to sell houae xn execution of decree--Refercnce 
on question whether sanction xiecessarp. — 
According to s. 617 of the Civ. Pro Coio (Act 
X of 1877), the power of referring questions to 
the High Court (or the Chief Court) is condned 
to questions of law or usage having the force 
of law, or relating to the construction of a 
document affecting the merits arising “before 
or on the hearing of a suit or appeal in which 
the decree is fmal, or, in the execution of any 
such decree.” A referonoe on the question 
whether, in the case of an application to sell 
houses or other buildings in execution of 
decrees, the sanction of the Commissioner or of 
the Chief Court is necessary, under s. .327 of 
the Civ. Pro. Code, and the notification pub¬ 
lished thereunder by the Punjab Government. 
No. 3359, dated 3rd October 1877, before the sale 
can take place, does not lie under s. fil7, if the 
decree concerned in such reference is not a 
final one. Although an order directing the 
sale of attached property under s. 284 of the 
Civ. Pro. Code, is not expressly made appeal¬ 
able, and the question whether a Court execut¬ 
ing a decree is itself competent to sell houses 
or other buildings can scarcely bo said to be a 
question arising “between the parties to the 
suit, 80 as to fall under s. 244 and became 
appealable under the amended definition of 
“decree” (Act XII of 1879. s. 2). still, the 
finality which permits a reference to bo made 
under s. 617 relates distinctly to the dooroa 
itself which is sought to bo executed, and not 
to the order passed in execution. LAKHU MaL 
V. TULDA, 100 P.R. 1880. 

(H)— Action by a third person not a party to 
the suit.—A. referonoe to the High Court under 


Reference to Hi^h Court — continued, 

s. 617 of the Civ. Pro. Code, 1882, is not bad 
merely because it arises out of the action taken 
by a third person not a party to the suit. 
PURSHOTTAM N ARAYAN V. BALVANT BABAJI, 
10 Bom. L R. 13 = 32 B, 1S7. 

(12) —Probate order — Reference to High Court 
—Concurrency of jurisdict ion of High Court — 
Succession Act, 1865, s. 264.—A District 
Judge’s order on a probate application is not 
final and cannot be refecrei to the High Court 
under s 617 of the Civ. Pro. Code. But the 
High Court may, as a Court of concurrent 
jurisdiction, entertain, such an applioUion 
under s. 264 of the Indian Succession Act. 
In the xnattfer of MONOHUR MOOKERJEE, 9 

C. 756 = 7 C L.R. 223. 

(13) — Reference to Sudder Dewanni Court- 
No adjudication made—Order of reference varied, 
—Under an order of reference, the Judicial 
Committee of the Privy Council, upon an 
appeal coming before them, remitted the case, 
by reason of the rejection of certain evidence, 
to the Court below, with directions to take the 
evidence rejected. The Court in India, upon 
the remit, examined such of the witnesses 
before tendered as wore produced, but made no 
adjudication in the cause, and transmitted the 
farther evidence to England. No fresh order 
of reference was made to the Judicial Com¬ 
mittee. Upon the appeal, with the further 
evidence coming before them, their Lordships, 
under the circumstances, wore of opinion that 
they had no jurisdiction to entertain the case, 
the original order of reference having been 
exhausted by the remit, But, upon a special 
petition for such purpose (all parties consent¬ 
ing), the Order in Council directing the remit 
to India was varied and amended, by being 
made a more reference to the Sudder Deioanny 
Adnwlut, to take ovidonoo, without throwing 
any duty upon that Court to re-consider or 
adjudicate upon the cause, but to remit the 
same for the consideration of the Lords of the 
Committee. JESWUNT SiNOJEE UBBY SING* 
JEE V. JetSinqjee UBBYSINGJEE, 6 W.R. 
46. P.C , 3 M.I.A. 245. 

(14) —XXI of 1863, ss. 22 to 26—Qussfion 
of law arising in execution—Reference to High 
Court—Act X of 1867—Recorder's Court, — 
Under Act XXI of 1863. a case cannot be stat¬ 
ed for the opinion of the High Court with rofor- 
onco to a point of law arising out of proeoediugs 
in execution of a decree. Act X of 1867 does 
not apply to the Record’s Court at Rangoon. In 
the matter of R. SUTHERLAND. 9 W.R. 478. 

(15) Act XI of 1865, s. 22— Reference to High 
Court Qnesf ton arising on£ o/execuf ion o/decree* 

Only questions which arise in the trial of a 
suit and not such as arise on applications for 
execution of decree, can be referred, under s. 22, 
Act XI of 1865, for the opinion of the High 
Court, ANAND CHANDRA M.AJUMDAR V. 

Gobardhan Khan, B.L R. Sup. YoI. 497- 
9 W.R. 8. C C Ref. 19. [Cons., 15 W.R. 642-14 

B.L.R, 288, Note.] 

(16) -Ciu. Pro. Code, 1882. s. Sll—Fine Uvied 
on pleader for refusing to act for client— Appeal 
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Rdference to High Court— continued, 

bypleader—Reference by appellate Court to High 
Court—Dispute between litigant parties in suit 
essential to justify reference. —Where a pleader 
prefers ao appeal from an order imposing a fine 
upon him for having declined to appear and act 
for his client, it is not competent to the Court 
hearing such appeal to make a reference to the 
High Court, as, under s. 617 of the Civ. Pro. 
Code. An enquiry of the kind is not of a litigi¬ 
ous nature but rather one of a disciplinary 
character, A reference under the above section 
could properly be made only in respect of a 
matter in litigation. No such reference will lie 
under the Code except in some matter within 
dispute between the parties in a suit or appeal, or 
in a rnabter in which the Courtis required to 
adjudicate on the rival claims of the contend¬ 
ing parties in the litigation. Yashvant 
Narayan Adarkab V. Xavier, jj. 12 B. 78. 

by Division Bench to third 
Judge^Civ. Pro> Code, s. 575 —Scope of ap- 
peat. Where an appeal is referred to a third 
Judge by a Bench of two Judges under s. 675 
of the Civ. Pro. Code, the whole appeal is open 
for argument before him, and not simply the 
pointer points on which the Judges differed, 
ofA yyangar V. Nataraja ayyar. 

D 6 Bom. L.R. 230, 14 Bur. L. 

rv. 59.J 


^ (18) Reference by one of two Judges differ¬ 
ing—Act X of 1877. s. 575.—When, during the 
hearing of an appeal there is a difference of 
cpmioQ between the two Judges composing a 
Bench on a point of law, a reference lies to a 
third Judge under s. 675 of the Civ. Pro. Code, 
and It 19 competent to one of the two differing 
Judges to make the reference. TELU Mal v. 
SUBHA SINGH, 90 P.R. 1880. 

p-^l~Civ. Pro. Code, 1882, s. 643-B (-0. 
ALiVi, r. 7, new Code), when reference can be 
under Shall." —Before a District Court can 
make a reference under the section, it must be 
of opinion that the subordinate Court has 
erroneously held upon the point of jurisdiction 
m regard to the particular suit before it, and 
^ at, therefore, the matter is one in which the 
interference of the High Court should be sought, 
he references under the section do not apply 
0 a case where a Judge has not exercised his 
mind to consider whether or not the Court be- 

jurisdiction. The word 
shall in cl, (1) of the section has only a 
directory sense, and is not mandatory. MaDAN 

^HAGWANDAS, 11 A.304=A.W.N. 

1009 ^ 75 , 


B—Reference 

the Dtslnct Court to the High Court.—The B 
wiot Court is bound to make a reference to t 
^igh Court under s. 646-B, Code of Civil Pi 
oedure, when one of the parties requires it 
0 so, and the fact that an appeal lay to 
irom the order made by the Munsiff’s Coi 
preclude it from making the referem 

o!c 20344. [B. 


Reference to Hijgh Court — continued. 

O 466'^ {P^'ovincial 

Small Cause Courts Act)—Ss. 586, 646-B 4ct 

<^ode-Suit under 
s. 64b B. Civ. Pro. Code-R,gh Courts power 
to consider matter of jurisdiction—S. 46 ib) of 
ActXV7 of Jurisdiction. —Where a case 

has been submitted to the High Court under 
p. 646-B, Civ. Pro. Code, held, that the High 
Coart has full power to consider the niitter of 
jurisdiction or to deal with the case on the 

merits, so as to do substantial justice without 

necessarily putting the parties to the expense 
of a fresh trial (notwithstanding the provisions 
of s. 16, Act IX of 1887). [F , 27 M 478 • R 
3 ac 20 . 127 PL.R. 1903 11 Bom L R* 

1330.] S. 646-B of the Civ. Pro. Code must 
be read with s. 16 of the Provincial Small 
Cause Courts Act, so as to modify its full effect 
m a case wrongly tried by an ordinarv Civil 
Court and taken on appeal to the District 
Court; the parties having in both the lower 
Courts submitted to the jurisdiction of the 
ordinary Courts, all the time, it is not com¬ 
petent to either of them on second appeal to 
plead the want of jurisdiction in those Courts 
so as to render all proceedings taken in the 

suit void. SURESH Chunder Maitra v 

KrISTO RANGINI DASI. 21 C. 249 {F 97 

M. 478: R., 3 O.G. 20, 127 P.L R. *1903," H 
Bom. L.R. 1330.] 

yii) -Releren^ from Presidency Small Cause 
(^urtioBigh Court — Practice—Ss. 69 70 
Presidency Small Cause Courts Act—Effect of 
failure to deposit costs of reference. —In the 
case of a reference from the Presidenov Small 
Cause Court to the High Court, the proviaious 
Of the Statute which governs the matter should 
be strictly complied with. Whore a judgment is 
given contingent on the opinion of the High 
Court on a point to be referred to the latter 
ana the party, at whose instance the contin¬ 
ent judgment IS given and the reference made 
fails to deposit the security “at once ” the 
reference will be liable to dismissal. JUGAD 

Kishore V. Sewmick Roy, 28 C. 260. (u 

B.L.R. 180, D.) ' ' 

(23) --XI 0/1865, s. 2^—Reference by Small 
Cause Court tc High Court — Procedure,—When 
the Judge of a Small Cause Court refers a case 
for the opinion of the High Court, he shall, as 
3. 22 of Act XI of 1865 directs, draw up a 
stabomeot of the case and refer it with his own 

opinion. In the present ease, however, there 

was neither any statement of the case, nor any 
detail as to how the question arose on the trial 
of the suit, nor any expression of the referring 
Court s own opinion. The High Court found 
it impossible to answer the question set forth 
in the abstract and accordingly sent the case 
back for amendment. Dinonath Addy v Pay 

SERGEANT W. WELLER. 7 W.R. 183. 

(24) —-Jurisdiction of Small Cause Courts— 
Appellate Court having small cause jurisdic- 
iwn Suit tried by first Court as original suit— 
Reference to High CowrC—Where the only point 
in dispute m a suit was whether the defendant 
had paid to the plaintiff the sum of money which 
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Reference to High ZowTt—continued. I 

the former had admittedly received on her be- i 
half and as her agent, held that, if the defend¬ 
ant acted as agent of the plaintiff, there was a 
true contract implied between them that the | 
defertdant would recover the sums due to the 
plaintiff and pay them over or account for them 
to her, and that the suit therefore was within | 
the jurisdiction of the Court of Small Causes. 
Where a Small Cause suit was tried as an 
original suit and came before the Subordinate 
Judge in appeal, who was also the Judge of 
the Small Cause Court competent to try the 
case as a Small Cause case, held was 

competent to the Judge to deal with the 
case on the merits, and that there was 
no necessity for a reference to the High Court. 1 
SHUMBOONATH MOZOOMD/VH V. Kashes- 
SUKEE Debee, 13 W. R. lOO. 

(25J— Ajmere Courts Regulation (I of 1877), I 
5. 18, powers of High Court, on reference made I 
under. —When, under the provisions of s. 18 of i 
Reg. No. I of 1877, the Commissioner and i 
District Judge of Ajmere makes a reference to ' 
the High Court asking for a ruling upon a 
question of law, or, amongst other things, upon 
the construction of any document, arising out 
of an appeal which has been beard by him, and | 
upon which ho has expressed bis own opinion, ; 
the power of the High Court is limited to ex- ■ 
pressing its opinion on the specific point refer- ' 
red to it and it is not compoteut to the High | 
Court to go into the question whether such 
point has really arisen in the case or to enter 
upon the merits of the case in any other res- j 

pect. Kalian Mal v. Ram Kishen, 2l A. 

163 = A.W.N.1899, 4. 


Reference to High Court -concluded. 

See U P. ACT II OF 1901. s. 195, 1 A.L.J. 
37. 

Stay of ex'^cution of decree — Amount of 
security required—Question relating to execu¬ 
tion—Reference to High Court under s 617. 
whether can oe made in such proceedings— See 
APPEAL — DECREES AND EXECUTION OF 
DECREES. 12 B. 30. 

Of appeal to other Judges —Composition 
of Bt-nch hearing referred appeal—See OlV. 
PRO. CODE. i9J8, s. 98. 0 A. 468. 

s^e Civ pro. Code, 1908, s. I4i (i), 13 W. 
R. 27. 

See Contract act. 1872, s. 178, 23 P.L R. 
1902 = 34 P.R 1902. 

By Small Cause Court at request of party 
— Non-appeartnee of party before High Court 

—Cosis—Sre COS rs—S pecial Cases, ll B. 

L.R 415 = 20 W.R. 349. 

See District Judge, Jurisdiction of, 

3 O.C. 20. 

See Limitation act, 1908. s. 19, 25 P.R. 

Case stated for opinion of High Court— 
Reference to be only on precise point of law or 
usat-e Praence — See PRESIDENCY SMALL 

Cause Courts act. s. 69, 15 B. 376. 

By Prosidenry C 'Urt of Small Causes, to the 
High Court a'. B imoay — See PRESIDENCY 
SMALL Cause Courts act, 1882, s. 69, 2 
Boiu. L. H. 460. 


(26) -Reference by Settlement officer. —Whe¬ 
ther a valid reference can bo made in a seitls- 
ment case in the Sonthal Pergunnahs by a 
Settlement Officer. TarINI PkosaD Misser 
V. MAHAMMED CHOWDHUY, 6 C.L K. 655 
[R., 8G.L.R. 548, 18 C. 133.] 

(•il) - Application for trial on suit do novo— 
New point—Reference to High Court.—A. point 
arising up">n the application for a new trial 
may be referred to iho High Court. NOBO 
OOOM AR CHUCKEUBUTTY V. KOYLASH CH UN¬ 
DER BAUOOREE, 17 W.R. 518. 

Proceedings in ease decided by Maralatdar 
under Bom. Act HI of 1876—Collector not 
competent to make—, party aggrieved by 
Mamlatdar’s decree, remedies open to—See 
BOM. ACT III OF 1876, 14 B. 371. 

Reference to High Court by Recorder of 
Moulmein—Questions in execution of decroo— 
See BUR. ACT XXI OF 1863, ss. 22. 23, 25, 4 
B.L R.A.C. 50. 

To High Court—See Mad. ACT HI OF 1873, 
B. 27, 8 M.H.C. App. 10. 

Proceeding in Hevonuo Court having juris¬ 
diction—Commissioner on appeal holding the 
case not proved, but suggesting registration of 
Revenue Court’s decree as that of Civil Court 
—Commissioner’s power of reforonco—Chief 
Court’s powers— See PUN. ACT XVI OF 1887, 
B, 100. 45 P.R. 1907. 


To Judge of one High Giurt—Establishment 
of an tber High Court Practice —See HEN. 
Reg. VI OF 1831, 6 B L.R. 283. P. C. = 13 M. 
i l.A. 585 = 16 W H. P.C, 16. 

See Review-Review when lies, la 
B. 68. 

1 Decision by Mimlatiar — Rjforouoe by 
Collector t> High Court—Revision—See REVI¬ 
SION-GENERAL, 21 B. 806. 

I See SMALL CAUSE COURT, MOFUS'SIL, 
j JURISDICTION OF GENERAL, 35 P,R. 1886. 

I See Small Cause Court. Presidency 
' Towns JuuisoicriON op-Practice and 

Procedure, 1 c.w.N. 113 . 

Ajiuero case Quesiion of faol—Reference ta 
High Court -St'd SPECIAL OR SECOND AP- 

PEAL—General. 11 ind Cas 671. 

Certificate by Head Quarters D;*puty Colleo- 
I tor that documents aro exempt from duty—* 

I Reference hy Revenue Board to High Court— 

I See Stamp act. 1899. s. 57, 25 M. 752. 

Reformatory. 


There bjiiig no Reformatory then in Bengal 

this circu'ar suggested Hut senton'*es of con¬ 
finement in a Rolorma ory under s. 318, Act. X 
of 1872, siuHilu nut bo pt-is^d. Criminal Clr. 

Memo No 2. dated 20th May 1874. 22 W,R. 
Civ. Clr. 1. ’ I 
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Refund. 

Of shares in company consequent on repudia¬ 
tion of agreement—No purchase within mean¬ 
ing of s. 249, Companies Act, 1882—ACT VI 
.OF 1682. s. 242, 10 P.R, 1905 = 100 P.L.R. 1905. 

Suit fov-See BOM. ACT VII OP 1863, s. 352, 
17 B. 407. 

Of purchase-money when sale is set aside, 
suit for. maintainability ot-See Civ Pro 
CODE. 1908, s. 47. 0. XXf, r. 90, 32 C. 332. 

Essentials for obtaining—Of purchase-money 
paid to ludgment-creditor in execution sales 

7r t 0- XXI. r. 93, 3 

A.L.J. 819 = A.W.N. 1903, 310. 

First lessee delivering possession of land to 
subsequent lessee on payment of compensation 

ouch lessee afterwards becoming entitled to 
restitution of land by decree of Court—Refund 
of compensation money by such lessee whether 
a condition precedent to his obtaining relief by 

Code, 1908, 

0. XLI, r. 4, ISM.L.J. 39. 

Stamp duty—Of excess—Power of High 
Courb-5ee COURT PEES ACT, 1870. 11 B. 
L.R. 370=20 W.R. 106. 

Stamp duty— See COURT PEES ACT. 1870 
S. 15, 11 B.L.R. 372, Note. 

Of (^urt-fees on Letters of Administration 
—bee Court Pees act. 1870. s. 19-d, 4 Bom. 

L.R. 974-27 B. 140, the effect of this 
aectsion ts negatived at 6 Bom. L. R. 652. 

ft “Estoppel by conduct. 

Of money realised in execution of a decree 
atterwards reversed on appeal—Remedy whe- 
laev by suitor application—iSee EXECUTION 

A.W.N. 1908. 

•^06 = 5 A.L.J. 627. 

Application for—of amount of an ex parte 
aecree, suosequeutly set aside—5/?^ LIMI¬ 
TATION ACT, 1908, art. 181, 28 C. 1L3. 

Suit by auction-purchaser for, of purchase 

consideration—Maintaio- 

aDiuty—5e0 Sale—Sale in execution of 

a 12 Bom. L. R. 

723 = 7 Ind. Cas. 955. 

Oi cancelled stamps used for mortgage deed 

Ic another—See Stamp ACT. 1879, 

fis. 51 (d), 6 , 16 M. 459, P.B. = 2 M.L.J. 131. 

Refund of Fees. 

This circular declares that no refund is to be 

r?. prescribed by Cir- 

ar Order of 6 th August 1873, when no sale 

No. 11 of 6th 

May 1874, 21 W.R.H.C Rules & Ors. 24. 

Refund of Pupchase-money. 

purchase moneu~No separate 
iv The purchaser is entitled to recover 

ITa P^'^'^^se-money that he paid at the sale, 
for not be driven to a separate suit 

SARAN PODDAB V. 

^Homed Latip. 3 C.W.N. 62, 

C. VIII—33 


Refund of Stamp-duty, 

Refusal of registered packet. 

^ Se«^EviDENCE ACT, 1872, s. 114. 3 Bom. L. 

Register. 

1876.'r7.°r7°a 304.‘“~^'' 

Of baptism, statement of date of birth in a 

of age—Attestation of sale' 
deed, when operates asestoppel—^eeEviDENPT? 
IlSCELLANEOUS DOCUMENTS, 2 N.L.R. 

o, .toSbt“"K-“:rr"‘ 

momt EVIDENCE ACT, 3 '! W 

Taiskhana Register prepared by patwari not 

SS. 35 , "4.i8°a53T~^^^ Evidence Ict. 

LEQITmACY. P.l1‘:'190o!^ 4 
Registered Deed. 

Extinguishment of-See Deed—M iqpprr 4 
NEOUS. 1 Bom. L.R. 91 . JilISCELLA. 

Gift by Mahomedan under reeisterA^i .. 
ment-Applioability of M.lZiZ Lw- 

Delivery of possession, whether neoessarv— 

mahomedan Law-Gift, 17M.L.J. 562 4o 
any^quiUbllwie-CompIetionofs^^^^ 

Registered Letter. 

3 1«72, «. 114 , 

Service of notice through post by— Whether 
sufficient- See TRANSFER OP Pr^Ertv 
ACT. s. 106. 28 C. 118 = 4 G.W N. 790 

Register of Suits. 

is." vs ™ iS 

t.on of which they had been for a time 
deprived and empowering them to try auits for 
rents and others of a kindred naturef thought 
fit to direct that the suits instituted under 
the provisions of the act should be entered 
separate register. This provision, however 
was introduced obviously for statistical purpo’ 
sea, and not for the purpose of separating into 
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Register of Suits— concluded, 

p,.ris the jurisdiction exercised by one Court. 
JaLLALOODEEN V. J. BURNE,:15 B.L R. 261, 
Note=l8 W R. 99. [i?., 18 W R. 343, 22 W. 

K. 478, 21 W.R. 154 = 15 B.L.R. 238. 

Registrar. 

( 1 )— Rerjisirar, Duty of. —When an attorney 
enters appearance for a defendant before the 
expiry ol the time mentioned in the summons 
ic is the duty of the Registrar to put it 
down immediately in the cause list or at all 
events he ought to ask the Judge whether he 
should do so or not. Gumming Y. Green, 4 
B L.R. App. 75. 

Appeal to Privy Council, leave to—Order 
refusing to vary or discharge report of Regis¬ 
trar- 6’ee APPEAL TO Privy Council- 
General, 5G.\V.N.41. 

District Registrar not a Court— See ClV. 
Pro. Code, iy08, s. 115, 17 M.L.J. 313 = 2 
M.L.T. 267 = 30 M. 326. 

Mortgage-deed, when said to be properly at¬ 
tested—Signatures of Sub-Registrar and iden¬ 
tifier on the back of the bond not sufficient to 
render mortgage valid— See DEED—ATTESTA¬ 
TION OF DEEDS, 26 C. 246 = 3 C.W.N. 84. 

Acknowledgment before— See DEED— AT¬ 
TESTATION OF DEEDS, 26 G. 78. 

Execution of deed —Admission of signature 
before Registrar—Denial of execution—Juris- 
di< tion of, to register—Certificate of registra¬ 
tion—6’ee Deed—Execution of deeds, g 
C.W.N. 329. 

Reference pending before—PMing statement 
of facts after appointed time right of party— 
See PRACTICE AND PROCEDURE, 26 0. 585. 

Registrar, Duty of—See REGISTRATION 
ACT, 1908, ss. 34, 35, 1 B.L.R.0.0. 47- 

0. XI, r. 21, Civ. Pro. Code, 1908—Power of 

Registrar {Original Side) to dismiss suit under, 
for want of prosecution—See RULES OF HIGH 
COURTS AND SUPREME COURTS—CALCUTTA, 
6 C.L.J. 374. 

Dwelling house—Mis-atatemont in abstract 
of title—Payment into Court—Subsequent dis¬ 
covery of mi.s-statemenb—Recession of sale— 
See SALE—general, 5 C.W.N. 593. 

Registrar—Registration of document when 
execution admitted — Noccssity for sanction for 
prosecution for forgery —SANCTION TO 
PROSECUTE, 2 M.L.J. 286. 

Jurisdiction of—Presidency Small Cause 
Court to set aside ex parte decree—See SMALL 

Cause Court, Presidency towns, Juris¬ 
diction of—General, 30 G. 588 = 7 C.W.N. 
647. 

Regiatrar-General. 

Refusal of—to register — Pjndorsemont of 
refusal—Sec REGISTRATION Act. 1866,83. 31, 
82, 84, 6 B.L.R. 676. 


Registrars, Marriage by Act. 

See ACT V OF 1852. 

Registrar of High Court. 

(1)— Registrar of High Courts Power of, to 
execute conveyance and enter into covenants 
on behalf of infants and parties refusing to exe¬ 
cute. —When the High Court so directs, the 
Registrar has statutory authority to execute a 
conveyance on behalf of a party refusing to do 
so, so as to pass bis estate, if any, but cannot 
bind him by entering into any covenants on his 
behalf. The Registrar in such a case cannot 
bo in a higher position than the guardian of an 
infant ward. RAM CHUNDER DuTT v. 

Dwarkanath Bysack, 16 C. 330. [R., 2 

N.L.R. 25.J 

Power of guardian to submit matters to 
arbitration on behalf of Minor—Reference to 
Registrar — Practice — See GUARDIAN, 

Duties and powers of— Guardian, 19 0. 
334. 

Of High Court whether empowered to grant 
leave to institute suit under cl. 12 of the Letters 
Patent, 1865 —LETTERS PATENT. CAL¬ 
CUTTA. 1865, 7 C.L.J. 441 = 35 C. 394 = 12 0. 
W.N. 706. 

Of Sudder Dewani Adawlt or High Court, 
right of—to impose trust on Secretary o( 
Srate—Whether—trustee of owner of Govt. 
I’ro-notes deposited with him for benefit of such 
owner— LIMITATION ACT. 1908, 8. 10, 
art. 48. 9 C.W.N. 443=32 C. 799. 

See Practice and Procedure, 24 C. 437 
= 2 C.W.N. 57. 21 0. 500. 

Registrar's Sale. 

(1)— Registrar's sale—Deficiency in area — 
Compensatiofi or annuhiient of sale — Pur- 
chaser's right to re-payment of purchase-money, 
iyiterests and costs.—Whore there is a substan¬ 
tial deficiency in the arc\ of property sold at a 
Registrar’s sale, so that the purchaser would not 
have effered the price that ho did if bo had 
been aware of such dcficionoy, the Court will 
not compel him to take the property with com¬ 
pensation, but will discharge him from the sale. 
(1 C.W.N. lOG, D.) The purohasor at a Regis¬ 
trar’s sale, who is discharged from the sale ou 
account of the deficiency in area, is entitled to 
repayment of the purchase-money with interest 
from the date of payment into Court and the 
costs, charges and expenses, incurred by reason 
oi his bidding for and being decla»‘od the pur¬ 
chaser of the property, and of an incidental to 
the application to bo discharged from his pur¬ 
chase. Qiucre : — Whether ho is entitled to the 
costs of survey made by him to ascertain the 
area of the property? BANK OF BENGAL v. 

akhoy Kumar Muker.iee, 6 C.W.N. 369. 

Registrar's sale—Deficiency in quantity 
of land — Compensation. —Whore, at a Regis¬ 
trar’s sale, the property sold was stated in the 
particulars to contain 8 cottabs, and one of 
the conditions ol sale was, that the purchaser 
would not bo entitled to any compensation, 
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• Registrar’s Sale— concZud^d, 

and the property was found to contain 5 cot- 
tahs, 13 chittaks and 38 sq. ft. only, it was 
held^ (the purchase-money being still in the 
hands of the Court at the time of the applica¬ 
tion by the purchaser for compensation in res¬ 
pect of the deficiency), that the proviso in the 
condition of sale applied only to small or un¬ 
important errors and misstatements, and not 
to a deficiency in measurement of a substantial 
character, and that, in respect of the latter, 
the purchaser was entitled to compensation out 
of the purchase money in the hands of the 
Court, although he had obtained an order for 
^nfirmatioD. (Whiiemote v. White 7 nore, L. 
R. 8 Eq. 603, F.) KiSSORY MOHAN RoY 

V. Kali Charan Ghose. l C.W.N. 106. [D., 
29 C. 370, 6 C.W.N. 365.] 

Registrar’s sale—What is purchased—Sale 
notificatioQ Rectification of boundaries—An^ 
nulmeiit of sale—See Sale—GENERAL, 4 C, 
tt»N* 504« 

Sheriff’s sale and Registrar’s sale—Difference 

"-See SALE-General, 27 C. 264 = 4 C.W.N. 

13t 

« 

Registration. 

See Registration acts. 

W~Act XVI 0 / 1864, s. 15—Refusal to regis¬ 
ter sale-deed—Suit to establish right to register. 

_ 8. 15 of Act XVI of 1864 allows a person to 
institute a regular suit to establish his right to 
oave an instrument registered, if its registra- 
tion was refused by the Registrar. SHEIKH 
INAYUT ALI V. SYUD Furzund ALI, 2 Agra 

(2) —Swii to contest fact of execution,—The 
ere registration of a document does not prevent 

a party from bringing a suit to contest the fact 
ot Its execution. Prasanna Kumar SANDYAL 

9ft Banerjee. 8 B.L R. App. 

26 = 1S W.R. 487. 

(3) Swti /or decree directing document to be 
Registered.—In Upper Burma a suit lies for a 
aeoree directing that a document shall be 
WgiHtered. MaUNG TUNG AUNG v. MauNG 

Maung Lat, U.B R. 1902—1903, Yol. II, 
Civil, Registration, 1. 

conveyance — Covenant to 
P y Mavntainabihiy of suit. —Where a trans- 
ion was entered into, which was nob a 
ortgage in the strict sense of that word, but 
^ ^ years for a sum of money, 

unregistered bond, wherein a 
incorporated that, if the grantor 
wn iA stipulations of the deed, he 

nrJftf principal after deducting the 

pront received and interest from the date of the 

defn i"® ®*?lorce the covenant to pay on 

thfi ^ ”®iDg made, cannot be maintained, as 
thn ^ contract depending upon 

contract, which again failed for 
vm>T *®gistration of the bond. Vbnkatra- 

B ft ® ^82. [R., 13 M. 308, U. 

• 1904, IV Quarter, Registration, 1.] 


Registration—confinw^t?. 

Fz-opeW?/ .4cf{lVo/ 1882), 
^^9istration.— Q. 54 virtually 
abolishes optional registration. Per Garth, G. 

tR narain Chunder Chuckerbutty V 

P.'^TAR'iM EOY, 8 C. 397, F.B. =10 C L R. 

A^viV 7. 16 C. 622 • E 

P R 9 0 148! 

r .B., 2 O.C. 74.] 

{^-Certificate of — Power of Court to go 
behind certificate and reject document as reqL 
tered in wrong office.-^Nhete a certificate of 
due registration is granted by a Sub-Registrar, 
a Civil Court cannot go behind the certificate 
and reject the deed, when offered in evidence’ 
on the grouud that it has been registered in a 
Sub-Registrar’s ofl3ce. RAM COOMAR 
Sen v. Khoda Naway, 7 C.L.R 223 ffi 

L.i tol'f 9 

{l)-Mortgage—Certificate of sale.—An en- 

dorsernent made and signed by a Judge on a 
deed of mortgage of immoveable property, certi- 

fying that the deed was purchased at a public 

sale, held in his Court, in execution of a decree 
operates as a sale certificate, and, if it relates’ 
to immoveable property of the value of Rs. 100 
and upwards, must be registered; and if 
unregistered, is inadmissible in evidence 

Kanahia Lal V. Kali Din, 2 A 392 . 

(8)—Certificate of Registrar—Proof of execu¬ 
tion of document.—Tlhe Court can assume from 
the certificate of the Registrar that certain per¬ 
sons appeared before him, and that, after satisfy¬ 
ing him that they were the persons whom they 
represented themselves to be, they admitted 
execution of the deed. But, where the execu¬ 
tion of the document is in issue, the circum- 
stances of its having been registered does not of 
Uself suffice to prove its genuineness and 
dispense with the necessity of any independent 

7 C°L R GHOWDHRIAN, 

7 C.L.R. 276. (o C.W.N. 105, R.) 

P>’mrty—Burden of 
proof. When objection is taken to the legality 
and validity of registration of a deed on the 
ground of the non-existence of the property 
within the jurisdiction of the RegistrLion 
District, the party setting up the plea ou^ht to 

p °o property within the 

comprised in the deed 

JOGIM Mohan Chatterji v. Bhoot Nath 
Ghosal, 31 C. 146. -lnath 

(W)-Pr^erty within Registration sub- 
district. Where it is not proved that none ot 

the properties described in a document lay with- 
m the jurisdiotion of the Registration Office 
where It has been registered, the registrS 

IS valid. PURNA CHANDRA BAKSHI y, nS 

Chandra Gangopadhya, 8 C.W.N. 362. 

(\1 & Invalidity of document for want 
of registration, objection regarding, when could 
be In a suit on a compulsorily regis- 

tr^able, but unregistered deed, the point as to 

the invalidity of the deed for want of registr^ 
tion was taken for the first time at the hearing 
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Registration — con<mt4ed, 

of the second appeal. Held, the plea ought to 
be considered, though taken so late, the point 
being one which a Court ought to take judicial 
notice of. SAHEIi LAL v. SUKH LAL, 2 N.L. 
R. 121. (2 B- 489, 2 A. 554. 3 A. 157, 19 VV. 

R. 22, F. ; 3 B.L.R. 125 ; 11 W.R. 381, Diss. : 
13 A. .300, 14 C.P.L-R. 42, R.) 

(131— Non-delivery of document by executant 
to execute after registration, effect of ~ Validity 
of such document—Transaction whether com- 
pleted. —Suit on a mortgage deed executed by 
defendant to plaintiff. The deed was presented 
for registration by the defendant and registered 
at his instance, but it was not delivered to 
plaintiff. The contention of the defendant was 
that the deed was invalid for want of delivery : 
held, there is no provision of law in this country 
requiring that a registered deed shall not 
operate until it is delivered to the person 
claiming under it. Further, the presentation 
of such document by the party executing it to 
the registration Officor and its subsequent 
registration must be regarded as equivalent 
to the formality of delivery prescribed for 
writing under seal by the law nf England, 

Kanshi Ram v. tota Ram, 40 P.R. 1905—78 
P.L.R. 1907. 

(14) — Registration, duty of parties as to .— 
Where the registration of an instrument em¬ 
bodying a contract is necessary, it is essential 
that each of the parties thereto should do for 
the other all that is necessary towards securing 
the registration of tbo instrument. KlAM-UD* 

din V. Ra.i.to, 11 A. 13 = A W.N. 1888, 280. 

(15) — Registration—Land referred to in docU’ 
ment outside district of registering officer — 
Effect of registering document—Description of 
property misleading and insufficient for identic 
fication —Liability of person registering — Mis¬ 
take of registering officer. —The registration by 
a Sub-Registrar of a document referring to 
land not in his sub-district has not the effect 
of registration whore the description of the pro¬ 
perty given in the document was mioloading 
and insufficient for the purposes of identi¬ 
fication. though otherwise, a party presenting 
the document for registration should not bo 
made liable (or the mistake of the Sub-Registrar. 
MA PE SHU V. MaUNG THA DUN, L-B-R. 
1893—1900, 977. 

(16) —Execution by duly authorisedagent—No 
special power necessary for purposes of registra¬ 
tion—Transfer of property by execution and 
registration by agent.—VfhQte a document is 
executed by a duly authorised agent on behalf 
of his principal, there is no necessity for a power 
of attorney authorising him to present it for 
registration. The execution and registration 
of the document by the agent effects such 
transfer of the property comprised in it as is 
intended thereby. HAZAUI LAL v. DEHI 
PERSAD, 1 C.P.L.R. 87. 

(17) — Bond — Instalmmt—Registration — Act 
XX of 1866, ss. 52. 53—A bond for a sum of 
money payable by instalments contained a 
proviso that, in case of default being made in 


Registration—continued. 

the payment of two successive instalments, the 
whole amount secured by the bond and remain¬ 
ing unpaid should become due. The bond was 
specially regist’cred under s. 52 of Act XX of 
1866. Held, that the whole amount remaining 
due on the bond could not be recovered in a 
summary way as provided by s. 53 of Aot XX 
of 1866 on the allegation of default of payment 
of two consecutive instalments—Ss. 52 and 53 
not applying to such a case. Held, also, that 
these sections apply only to the two oases— 
whore the full amount of the bond becomes 
payable and where an instalment becomes 
payable ; and that the sections do not apply to 
cases not falling strictly within the words of 
the Act. In the matter of the Indian Regis¬ 
tration Act. 1866, and in (he matter of 

Lachmipat Singh v. doqar Roy Bahadur, 

2 B.L R. 0 C. 151 = 11 W.R O.C.24. (8 W.R. 
466. R.) [F., 6 B.H.C.O.G. 64 ; R., 85 P.R. 

1869.] 

(18) —Razinamah, whether requires registra¬ 
tion and when. —A razinamah, in so far as it is 
submitted to. and acted upon judioially by, a 
Court, is, in itself, a step of judicial prooedure 
not requiring registration. (22 M. 509, P.O., 
F.) But, so far as regards such of its stipula¬ 
tions and provisions! as have not been incorpo¬ 
rated with, and given effect to by, the order of 
a Court, it would not be exempt from, but be 
governed by, the provisions of the Registration 
Act. PATHA MUTHAMMAL V. ESUP ROW- 

ther, 29 M. 365. [R., 5 C.L.J. 6U = 36 0. 

193, 7 C.L.J. 492 = 12 O.W.N. 849 = 35 0. 837, 
7 A.L.J. 206.] 

(19) — Compromise of suit — I^leadings not to be 

construed with strictness. —Each document of 
which the registration is alleged or denied to 
be compulsory must bo judged of strictly on its 
own merits and care must bo taken not to 
decide one o^so on the analogy of the decision 
in another case unless the document in each 
case is practically of the same purport and 
character. (97 P.R. 1895, R.) An application 
to Court containing the terras of a compromise 
in whatever language it might be couched can¬ 
not properly be treated as the original ooutraot 
between the parties to tbo case in which it was 
made ; it must be hold to be a more recital of 
the contract indopondently entered into bet¬ 
ween them. (98 P.R. 1902= 18 P.L.R. 1903, 
R.) A compromise in so far as it is submitted 
to and is acted upon judioially by Court being m 
itself a step of judicial procedure does not re¬ 
quire registration. (22 503, R.) Held, that 

the petition addressed to the Court embodying 
the terms of a compromise arrived at between 
the parties and given effect to by the Court at 
tbo request of the parties did not require re¬ 
gistration and was admissible in ovidouoe, 
though it was unregistered, (76 P.R. 1897,25 
M. 653, 95 P.R. 1894, 30 0. 783, R.) In this 
country a plaint and the pleadings of parties 
should not be construed with absolutely literal 
strictness. Where a suit filed on behalf of a 
purda/mashin lady was described in the plaint 
as based on a rastnama and the admissibility 
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of the document in evidence having been dis¬ 
puted for want of registratioo, the plaintiff 
sought to rely on the oral agreement which re¬ 
sulted in the razxnarna-Heid, that the plaintiff 
might be allowed to do so. KHARIUL NISSA 
J* ^HDADUH ALI, 11 P.L.R. 1906-27 P.R. 

120 )— Cempromne peittion, constitutinq a 
lease and fiiea m a cmmnaL p^octtdmg—Heqis- 
iralion. If Piaiiitih sued a tenant 

lor iiicreasea rent on the ba^s of a petition of 
compromise hied in a criminal proceeding 
which resulted in the withdrawal of the 
ptoceeamg, though no order was passed 
incorporating the leims of the petition. Held, 
that the pennon was not admissiole m evi- 
dence withoui regisiraiiou. If the petition 
ad been fiieu m a civil proceeding and had 
been loiiowed by an oroer or aecree, which 
emoodiea uirectiy or induectly iis terms, then 
It would not have oeen necessary to have 
had It registered. JJIRaj MOHINI Dassi v. 
KEDaR ISAIH KarmoKAR, 12 C.W.N. 854 

4fts = 0. lOlO. fb C.W.N. 

?• ?’T nh^'^0 0. 7bb, 1 
C.L.J. 388. a.) [i>,, 2 Ind. Cas. 6b2.] 

{^1]—Agrte77ient rt^gisiration oj which is coin- 
^isoiy, ciOoaied in d petition oJ compromise 
agreement conferriuy right of yre-tmpiion— 
Compromise fika oejore a htvtnue UourL— 
^eia, that an agreement conferring a right of 
pre-emption, the regisiiation oi which is 
mpuisor>, 18 not exempted irom the opera- 
won of the Registration law, on account of its 

^ petition of compromise 
S'mutation proceeding before a Revenue 

0 r iSEWaK Ram, 13 

0-C. 241. ^4 U.O. 7b, 62 A. 2ub, 10 O.C. 49. 


Registration — continued. 

Singh v. Sumat 

KUaR, A.W.N. 1881, 27. (2 A. 40, R.)]^ 


o/^lw not registered^Factum 

mere circumstance of an 
whv^ registered is no ground 

Katt^^®, adoption should not be believed 

CHOWDHRY v. SHIb: 

Sr P.c ® = 

- value of Bs. 100 

whifh compulsoriJy registrable 

valuR nf w ®^eate an interest in land of the 

imZ^r Present 

for r ^ ^liould always determine the amount 

D0RAl?Mt^\“2? O P^''P‘^ses. SADAGOPA v. 

“a ■* *■ a B. 

a bond twimov^iadle properrp.-Where 

i 8 .h July ^^ 87 ? property dated 

amoirnr provided that the principal 

June ih 7 A®* 96-11-0, should be paid on the 15th 
one interest at the rate of 

shoiUd hZ T' t^at the bond 

«um Is the principal 

tainabift, certain and ascer- 

0 increment of the interest at twelve per 


(25) Registration Immoveable property over 
lis. 100 in value given in lieu of dower to his 
J^ife by a Mahomedan—Held, that a transfer 
hy a Mahomedan of immoveable property of 
the value of over Rs. 100, even though in 
favour of his wile, in lieu of dower, cannot be 
recognised, unless made by a registered instru- 

nfv'V V. L. SHAWBHU 

214 = 11 Ind. Cas. 928. (13 

C.W.N, 160. F.; B« P.R. 1901. 86 P.R. 1902. 
R.) 

(26j—“Bir/” Meaning of—Birt deed for 
lessthaii Rs. 1(^0—Registration—Sale of under- 

Propiietary rights-Transjer of Property Act 

(IV of 1882), s. lOH—Reservation of annual 
ttn or lagan sarkari — Lease .—The question 
was whether a birt deed of which the conside- 
ration was less that Rs. 100 and which reserved 
a fixed annual reot was valid without registra- 
lon. Held, that such a deed really implied 
a grant for money paid for under-proprietary 
rights by a superior proprietor in favour of the 

oirf holder, and should, therefore, be treated as 

a sale-deed, and not as a lease, and did not 
therefore, require registration. (1 0,C. 124, 4 0. 

^ 661, 17 M.L. 

^ ^6'^’ 9M.L.T. 402, 29 A. 

708, R.) Birt generally implies an under-pro¬ 
prietary right. It IS cession under which a 
superior proprietor parts with a certain portion 
of his proprietary rights either for money paid 
or for religious purposes. Ram autar v 

Drigpal. 8 Ind. Cas. 723. 

(27) Registration Lease and agreement of 
lease. An agreement to execute at tome future 
time a lease which should comain specified 
terms and particulars is nei ther a lease nor even 
an agreemtnt lo lease, and does not therefore 
require registration under s. 7 of the Reeistra- 
Lion Act. Whether a Court of equity would 
under such circumstances, consider a party who 
had sagned such a document as this to be in the 
same position as if he had actually executed the 
contemplated lease or its counterpart is another 
question altogether. Haji ABDULVIDONA 

Harone Esmile. 7 B.L.R, 

App* iSl* 

Compulsory registration—Ten- 
<^cv determtnable at the option of the lessor.- 
Where a lease contams provisioes for payment 
of rent annually and lor payment of the rent 
in advance in each year, it may import a 
tenancy exceeding a year. But. where it also 
provides that the tenancy is to be determinable 
at any moment at the option of the lessor, it 

registrable. Eatna- 
fs R 49? T ^®N^ATACHELLA. 14 M. 271. 

6 Q-®- 668. and Hand v. 

fc P.L.B. 88.f • ^ - 

^^^^gnment of absolute occupancy rights 

-Necessuy for regtstratwn.-An instrument 
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which purported to resign the absolute occu¬ 
pancy rigbt-iin lieu of debts exceeding Rs. 100 
required registration, and an arknowledginent 
of execution by the executant did not give it 
validity. PUUANSINGH v. PaKMESHWAB 
Dass. 1 C P.L.R. 91. 

v.iO) —Instrument relating to sale of house, 
ron^.trued— Agreement to sell — liegislrniion .— 
Where an instrument recited that a house had 
been sold for a certain sum. that the vendor 
had received part of the price as earnest 
money, and would receive the remainder after 
due execution and registration of tbe sale deed, 
and the instrument also provided penalties in 
case either party withdrew from the sale held, 
in a suit brought by the vendee to recover the 
earnest money and the penalty under tbo 
instrument, owing to the vendor’s default, that 
tbe instrument was not a conveyance but only 
an agreement to sell, and did not require regis¬ 
tration to enable the plaintiff to recover under 
it. HUUGOIUND v. MUSSUMMAT JUMNV 

Dai, 8 P.R. 1877. [R . 183 P R. Ib89, F.U.] 

(31)— Registration Act, III of 1877— Unregis¬ 
tered agreement forming step in a judicial 
proceeding. —Where, during the pendency of a 
previous ^uit to recover immoveable property, 
two unregistered agreements were entiTod into 
between the parties, one relating to tbe items 
included in the suit and referring only by way 
of remark to the other agreement, and the 
other relating to properties not included therein 
but forming the subject of the later suit in 
question, and by both agreements the parties 
had agreed to divide among themselves the 
propertie-> in halves, and the former agreomont 
was produced in Court as a compioraiso and 
formed the basis of the decree therein, held, in 
the later suit to recover items covered by the 
latter agreement, that the document being 
unregistered, could nob bo admitted incvidecce 
and that no title conferred thereby c mid bo 
recognised. also that the former agree¬ 

ment. iliongh unrcgistere'l, had been submitted 
to the Cmn. and acted upon judicially and did 
not therefore require registration. PraN.Mj 
ANNI v. LaKSHMI ANNI, 22 M. 503. P C =26 
I. A. 101 = 3 O W N. 485 = 1 Bom. L.R 391 = 9 
M.L.J. 147 = 7 Sar. 516. [F , 21) M. 305; 

28 A. 78 = 2 A.L.J. 5R4 = A.W.N. 1905, 
195 : R., 1 0-C. 78, 25 M.7= 11 U L.J. 370. 30 
C. 783. IC.L.J. 388, 27 P.R. 1906=11 P.L. 
R. 1900= 13 G.W.N. 220 = 9 C.L.J. 90. 3 N.L. 
R. 72,5 C L J. 611 = 30 0. 103 0 O.L J. 16 = 13 

C. W.N. 217=5 M.L.T. 274 = 5 M L.J. 350. 35 

0. 837 = 12 0 WN 849 = 7 C.L.J. 492,35 0. 
1010= 12 C.W.N. 854 = 8 C L.J. 90.6 A.LJ. 
717 = 31 A. ]3 = A.W.N 1908, 204. 31 330 = 

18 M L J. 10 (N) = 3 M.L.T. 377 ; D . 5 G L J. 
15 ] 

(3‘2)—‘ Dowl Pehrist’— If requires registra- 
lion^ — \ ■ doml fehrist ' is to moro a contract 
than are cbitlas, moa.suremont papers or ‘ sum- 
thalic’ papers, and does not require to bo stamp¬ 
ed or registered. GUNG\l‘KKS.\D v. GOGUN 
SING, 3 C. 322. [F.. 5 0. 804 = 6 O.L.R. 280 ; 

D. . 10 O.L R. 121.] 


Registration— continued. 

(33) — Gift — Registration — Hibabilawaz.— A 
hibabilawaz was held to be merely a deed of 
gift, notwithstanding the fict that it was sup¬ 
ported by a nominal consideration of a “ than 
of cloth and natural love and affection ” inas¬ 
much as such consideration should, for all 
pnicticnl purposes, be treated os merely nomi¬ 
nal. GOLAM MOSTOFA V. Goburdhonb 
MULLA, 8 C L.R. 441. 

(34) —Gi/f incomplete, not being registered — 
Right of donee to compel registration - Heaistra- 
iion of document not containing description of 
property— Registration Act, III of 1877, s. 21— 
Docuynenl relating to appointment of guardian 
and gift of immoveable property—Registration 
of document. — A deed of gift may be registered 
though it contains no description of the proper¬ 
ties referred to in it. Where a deed of gift, 
though an onerous one, has not been registered, 
the donee cannot comp* ! the donor or his legal 
representatives to register the same, since that 
would bo compoilmg the donor or bis legal re¬ 
presentatives to complete an incompleie gift. 

A document appointing a guardian is not a 
document relating to immoveable property 
within tbe meaning of s. 21 of the Registration 
Act any more than a power of attorney autho¬ 
rizing an agent to collect rents of immoveable 
property is such a document. Where a docu¬ 
ment relates to the appointment of a guardian 
and to a gilt of immoveable property, the regis¬ 
tration of the document can be compelled so far 
as it relates to tbo appointment of the guardian, 
though tbo registr.ition thereof cannot be com¬ 
pelled so far as it relates to the gift of immove¬ 
able property. Tbo document will have to be 
registered with the proviso that tho registration 
is t) take effect only so f ir as it is one appoint¬ 
ing a guardian. AMIUD.\N v. MUTHUKUMAR4 
Ohetty, 13 M.L.J. 303. [R., 15 M.L.J. 30.] 

—Transfer of property iu compromise of 
lawiul claim—Transfer not gift, sale or ex¬ 
change — No registration necessary—Effect of 
transfer. —Where tbe plaintiff and his brothers 
allowed their sister to retain and enj certain 
land by way of compromise of her claim in 
respect of a land belonging to her which they 
bad sold, tho transaction was neither a gift, 
sale or exchange under tho Transfer of Pro¬ 
perty Act. Such a transaction need not bo in 
writing registered, and it conferred a valid 
title to tho land in favour of tho sister. 
T111IIU E N G1D a C H A UIA R v. R A N G AN A T H A 

AIYANGAU, 13 M.L.J. 500. [R., 11 Bom. 

L R. 133G.J 

(30)—y^issps.sion — Registration of deed of 
gift not equivalent to possession. —Tho registra¬ 
tion of the deed of gift is not equivalent to 
possession. IsM.AL v. Ram.ii, 1 Boro. L.R. 
177 = 23 B. 682. 

(37)— Mortgage bond, —Whore an instrument 
is executed in Ihu form of a mortgage bond 
(tbo registration of which is compulsory) the 
mortgagee is entitled, on tho mortgagor’s 
refusal to register, to call in at once whatever 
amount is duo on tho bond without waiting 
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Ke^istra tion— continued, 

for the expiratiou of the period pet out in 
the bond. Nga Nwe v. Ml Byaw L B R 

1872-1892. 313. Ai.o.n. 


m)~~Miirtgage~Te!it for reaistration~Un- 
reqistered moHgage-Moneg Toe tost in 

determning the value, for purposes of registra¬ 
tion. of the inr.eresc created by the mortgage, 
is tbe amount of the least sum recoverable 
uooer It. It is the value of the interest created, 
not the consideration for the creation of the 
interest, which must be regarded. \Anor 6 
M. 4^2. 10 0.82. 13 C.L R. 256.] A^un 
registered mortgage is not receivable m evidence 
for the purpose of afi-ebing immoveaole pro¬ 
perty, or in proof of any transaction affecting 
it. cut It may be received as evidence of the 
personal obligation J.4GAPPA v. L 4 TCHAPP 4 

Jl’ 23 M. 105. 25 

M. 396 ; D., 4 N.L.R. 90.] 

(S9)—Mortgage transaction being reduced to 
writing on different papers-^Ascertainment of 
tnieniton from all documents-^Registration.-- 
ihough there is nothing in the law to prevent 
the whole of a mortgage transaction being 
reduced m any form to writing on different 
papers whether attached or detached from each 
other, and the Court, incases in which the 
terms as appearing in the different papers are 
contradictory or inconsistent, has to ascertain 
the inteniion of the parties by reading all the 
papers together as forming one document 
though ea-h paper on the face of it purports to 
be a seoarabe document, yet. the requirements 
Of the Transfer of Property Act. making registra- 
tion compuLory for the validity of such a tran¬ 
saction cannot be held to have been complied 
with if some of the papers are registered while 
be others are left unregistered. MUTHI.4 

yenkatachelapati v. pyanda Venka- 

TACHELAPati. 27 M. 348. 

XVII of 1802. s. .3. cl 3-Hi/po- 
l/iecahon bond capable of registration.^k deed 
Of hypothecation fell under the head of mort- 
gfigo ^P^ble of registration under cl. 3, s. 3, 

KAD4KSA RAUTAN V. 

Raviah BIBI, 2 M.H.C. 108. 

(41) -'Sulehnama hypothecating immoveable 
pToperiy —Recfislratioti^Suit for money charged 

A charge, exceeding 
• UO in value, creaied upon immoveable 
properDy by means of a Sulebnama (with a 
a -rupee Court-fee stamp affixed) presented m 
^ourb in execution proceedings, cannot be 
n orced against such property, the document 

properly stamped and not being 
registered. Observations, oy ^pank\e, J.. on 
previous decisions of the High Court in which 
e namas were relied on as evidence of a 
separate oral agreement or were hold not to 

r^ei^tration. SURJU Prasad v. 
■dHAWani Sahai, 2 A. 481. 

. ^}~f~^o>^tgage-deed not registered -Covenant 

The de- 

lendant borrowed from the plaintiff on a mort¬ 
gage of immoveable property and granted a 


RegistPatioh — continued. 


lease in the name of a minor son of the plaint¬ 
iff which contiined an agreement to have the 
document registered in the following month. 
As the defendant failed to perform his part of 
the contract and as for want of regi^^tration 
the Dlamtiff could derive no title to or interost 
in the proD-rty mortgaged, plaintiff sued to 

'f a advanced. 

The defendant contended that no action would 

lie on the mortgage lease which had not been 

registered and that It was not admissible in 
ence. Held that the defendant would nob 

bionofthe document for the purpose of pro- 

^ him for a 

breach of h.s covenant to register, and that 

the document was admissible for a collateral 
NaRlYAN^Tarr rngistered. SHAM 

NARAIAN LalL V IvHIMA.JIT MATOE. i 
H.li.K F.B. 1. [Appl., 15 C P L R SS • n 
7 B.H.C.O.C. 45.] ^ dd. R., 

Registration—Unregistered mortgage— 
l>uit for mone,/-Admissibilitv.-ln a suit to 

with interest, which 
bad been lent by the plaintiff on an agreement 
by the defendant to mortgage certair, immove- 

gr tered, held, that the document was ad- 
r m evidence as it was used merelv as 

nwinf A ® =“ed for was 

ow ng and was not used to show any interest 

in the laud. BUTTO Kristo Doss v. Khet- 
App KUTTACHAR.JEE, 6 B.L.R. 

worZpape-deed. not admis¬ 
sible as evidence of personal liability —When 
a document records a single and indivisible 
transaction of mortgage for a sum of money 

"a registered, it % 

necessary to prove that transaction even a 
money decree only. Thakur DAS v. FatTE 

khan, 60 P R. 1880. [D., 80 P.R. 188Hr 

{45)—Receipt containing declaration of title as 
to immoveable propertp, when admissible with- 

the The document produced by 

the plaintiff m this case was executed with the 

mam object of showing that the mutual claims 
of the parties had been satisffed, but the defend¬ 
ant, therein spoke of the plaintiff as the 
proprietor of eenain lands above Rupees one 
hundred in value and mentioned the foot of his 
having come into possession. The document 
was held to be admi.ssible in evidence, so for ^s 
It was sought to be used as a receipt or 
acquittance and nothing further; but when 
used as evideiice of title, as an admission or ac“ 
know edgmeot of his title to the lands specified 
therein, and as proof that, at the date^of the 
document, the defendant’s possession was not 

adverse to him, it would come within the letter 

AefsTh-oh* ‘bose provisions of the Registration 
Acts which require deoforatione of title to be 

registered so as to be inadmissible without 

2 ^: 5^24 3 
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{‘iG)-* Unregtsured receipt, proof of payment 
reciitd in— Aaniissibility of receipt — Rxiinc/ion 
Of niortgoge-righl.—Kvtu where an uuregisiered 
tectipc patsed ou payment cl moi>e> purj.orts, 
in the result, to < xtiLguisb a mcrlgage right, 
the Court bbouid net relute lo receive >t in 
evioence ol the payment therein recited, oral 
evictnee as to the fact of such payment being 
also aomisBible. APPAMMa NayuBALU ^v. 
RAiMANNA, 23 M. 92 = 9 M.L.J. 124. 

i47i —Acknotoleogment of dtbt iontained in < 
unregisteied aocuvitnt — Aomxssxbuxiy of aocu- i 
meni as tviaeiue of oLknowUagmeiit —When an ' 
unregistered decument \%hicb is cempuhorily | 
registrable contains an ackncwleapnieni of a 
debt, It is admissible as evidence to prove such 
acknowleagnitnt. KHUSHALO v. Behari i 
Lal, 3 A. 623. 

(48;— Evidence, aamUsibility m, of com- 
puisoixly registrable but unregisteied lease .— 
Biainlifl claixiitd the laud in oispute under one 
Tana delenaants contended that the laud be- 
longtd absolutely to them as the succcsbois in 
title ol one H. Piaintifl sought to use in evidence 
an unregistered, though compulsorily rigistra- 
ble lease, which T bad given to H, urging that I 
the lease-deed, though invalid lot want of ' 
zegisiiation, was still admissible for the puipose ; 
ot showing that the possession with H, the pre- I 
decessor in title ot the uelendanis. was permis¬ 
sive and not adverse as against T, under whom ' 
the piainiiU claimed. Held, an unregistered in- \ 
Btrument, of which registration is compulsory, ' 
is aomissibie oniy to prove a collateral fact, 
that IS to say, such an instrument may bo 
admitted in evidence for proving somuihing 
independent of, or divisible from, the purpose ' 
for which the law rtquires registration. (lO U. | 
P.L.K. 107, Jj.f The admission in evidence of 
the unregistered lease deed in tbo picseiii case 
as iodtcaiiog the quality of p. ssessicn of the 
land with the alleged lessee thcreunoor was 
illegal, being in contravention of the express | 
terms of s. 4U of the Act, because the irausao* [ 
tion was one afiecting immoveable property. 
NARAYAN BISNOI v. JASWANT SlNOH, 1 N. 

Xi R. 147. 

I 

(49) — Bond—Registration — Evxatnce. —The 
meru circumstances of a bond not being regia- i 
terea is not sufTicieut by itself to counterualanco 
the evidence if it is generally satisfactory in proof j 
of the validity of the bona. GaNGA 1 UASAD * 

V. MawjiLaL, 9 B. L.R. 426. P. C. = 16 Vi. R. , 

ao. p. c. I 

(50) —Evidenee for—Collateral purposes — 
XJnregxstiied docuvient, — A decument which 
requires to be registered m order to affect im¬ 
moveable properly or to confer a power to adopt 
may, if not registered, bo used for a collateral 
purpose, which does not lequiro legisiration. 

Bachoo V. Khushaldas, 4 Bom. L.R. 1883, 

(61)— Document. —An unregistered document 
a0ecting immoveable property is admissible 
to prove a personal obligation w hero it contains 
a distinct, t.^., separate admission of liability or 


personal undertaking to pay and not other-' 

wise. Maung Kyan Bet v. Maung Lu Dok, 

U. B.R. 1904, 4th Qr. Registration, p. 1 (18 
745, 19 B. G63. 20 B. ,553, 9 0. 520, 26 0. 
334. 6 M. 519, 8 Iil. 182,L.B.R.|1693—1900,125, 
L.B.K. 1693—1900, 2l2, L.B.R. 1872—1892, 
195, H.) 

(52i— Cemputsordy registi able docuvient—~ 
AoviissibilUy in evidence—Divisible andindivi- 
siOle transaciion.— Where the iranssction, evi- 
aenetd by a compulsorily registrable decument, 
is indivisible, the document, if not duly legis- 
terfcd, wcuid be inadmissible in evidence. But 
otherwise where ihe transaction is divisible; 
thus a decument, in the nature of a bond, 
securing the repayment of money and further 
providing for the hypothecation of ctrtain pro¬ 
perty as collateral security for the loan, would^ 
if unregisiered, be admissible to prove the exe¬ 
cutant’s liability for iho loan though not ta 
prove the hypothecation, KUISHTO LalL 
GHOSE V. BohOMALEE ROY, 5 C, 611 = 5C.L. 
R. 43. (2C.L H 428. D.:4B.L.R. F.B. 18, 

F) [i?., lie L.R. ICC; R., L B.R. 1872— 
1892, 195, 13 M. 281, 16 M, 336, 4 C.L.J. 510.] 

(53)—i?fcep/ion in evideiice of unsfnniperi and 
unregistered document—Objection in first op- 
peal— Civ. Fro. Code, 1859, s- 350—Cm. Pro. 
Code, 1877, s. 678 —An appellate Court may 
admit and consider an objection to the lecep- 
tiou, in evidence, of an unstamped and unregis- 
lered decument. SAFDAR ALl KhaN V. 
Lachman Das. 2 A. 654. (3 B.I-.R. 126, 

Disc.I [R., 2 N.L R. 121. J 

(64)— Will—Proof— Identifiers--Admissibility 
of evidence—General leputation, evidence of— 
Registration — Presumption- Effect of registrd* 
tion. —The registration is a solemn act to be 
performed in the presence of a competent 
oilicial appointed to act as Registrar, whose 
duly iL is to attend to parties during the regis¬ 
tration and see that the proper persons are 
present and are competent to act and are 
Identified to his satisfaction ; and all thinge 
done before him in bis uflicial capacity and 
verified by his signature will be prosumtd to 
bo done duly and in order. When the Judge 
in the Court below had stated and that the 
“general reputation of character which the 
two ioontifiers enjoyed” tended to throw a 
cloud of doubt upon tbo 6ona fides of the 
transaction, held that such evidence of the 
general reputation ol the character of those 
ptrsi-ns who had both been dead ought not to 
have been adniiiied at all. GaNGAMOYI DEBI 

V. Troiluckhya Nath Chowdhri, 3 C.L.J. 
349. P.C. = 10 C W.N. 622 = 83 C. 837 = 8 Bom. 
L.R. 376=1 M.L.T. 131 = 16 M.L.J. 161 = 33 

l.A. 60. 

(55) —C’urfgisfered frwsf deed—Admissibility 
in evidence— Possession. —Where aparty claimed 
the right of possession of certain land on au 
unregistered trust deed which required registra¬ 
tion and it was argued that the trust deed 
though unregistered was admissible inevidonoe 
as to the nature of the possession. Heidi that 
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the utmost use that could be made of the docu- 
rufeUt was to show that the land had not been 
forcibly acquired. Maung SHWE Ni v. 
Ma Ngwe Za, L.B.R. (1893-1900), 32. (25 
W.R. 211, 6 B, 215, M.) 

(66j —Registration in wrong District — Admis¬ 
sibility in evidence. —A lea^e of immoveable 
property situate in one district, registered by 
the Registrar of another District, could not be 
rejected when tendered in evidence, if it bore 
upon it the Registrar’s certificate. BiSHUNATH 
^A^K V. KALLIANI BAI. A.W.N. 1882, 175, 
fR., 11 A. 319.] 

(57) —Document registeied by officer having 
no jurisdiction— Aamissibiliiy in evidence .— 
Where a Court finds that a document has 
been registered by an officer who had no juris¬ 
diction to register it, it will refuse to receive it 
in evidence on the ground that it has not been 
duly registered. The observatims of the Privy 
Council jn 15 B.L.R. 228, upon which the 
decision in 7 C.L.R. 223 proceeds, are not 
applicable to this case, as in the former case 
the document in question was registered by an 
officer that had the jurisdiction to register it. 
BeniMadhab MITTER V. Khatir Mondul, 
14 C, 449. 

(58) —Petition transferring rights—Collusion 
^Fraud—Non-registration — Admissibility in 
evidence—Registration Act XX of 1866.—A peti¬ 
tion, under which the petitioner transfers his 
rights to another cannot be regarded as collu¬ 
sive, where there is no proof of any fraud having 
been attempted against any third party. Such 
a petition, if unregistered, could neither operate 
as a transfer of the rights of the transferor, ooc 
be used in evidence hfOore any Court. KaLEE 
Dass G0SAI>J V. Mooktakeshee Thakoo- 
KANEE, 17 W.R. 218. 

(59) — Fraudulent concealment — Registration 

Notice. — The principle that registration 

amounts to notice to all subsequent purchasers of 
the same property is not applicable to a case 
where there has been a fraudulent concealment 
by a judgment-creditor of the extent of his judg¬ 
ment-debtor’s interest in the property brought 
by the judgment-creditor to sale in execution 
of a decree obtained by the latter against the 
former. AGARCHAND GUMANCHAND v. 

Rakhma Hanmant, 12 B. 678. [i2., 20 B. 

290.] 

(60) — Registration, equivalent to notice—Law 

Bombay—First mortgage and transfer of title- 

deeds to mortgagee—Registration of the mortgage 

Mortgagee subsequently giving title-deeds to 
mortgagor—Gross neglect — Second mortgage 
transfer of title-deeds—Prioiity — Notice — 
^^spectivenghts Of encumbrancers. —In the Presi¬ 
dency of Bombay, registration is equivalent to 
notice to subsequent encumbrancers. [.F*., 6 
Bom. L.R. 1043.J The land in dispute was 
mortgaged by S Co T under a registered deed 
date 11-11-1884. Subsequently, the title-deeds 
having got back into the possession of S, the 
latter mortgaged the same property to X and 

0. VIII—34 
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also delivered the title-deeds to him. There¬ 
upon, T sued X for a declaration that his mort¬ 
gage was entitled to priority over that of the 
defendant. The latter pleided that the plaint- 
ifi had been guilty of fraud in delivering the 
title-deeds to ihe mortg-igor with the result 
that he had advanced money on the security of 
the same property, uuder the impression that 
it had been unencumbered, that he had no 
notice, and that, therefore, he was entitled to 
priority over the plaintiff. Held accepting the 
finding of the lower Court that the plaintiff had 
not been guilty of fraud or negligence in parting 
with the title-deeds, that the plaintiff’s mort¬ 
gage must prevail over that of the defendant, 
because registration thereof was equivalent to 
notice to the defendant, and because there was, 
in this case, no misrepresentation made by the 
plaintiff (as prior mortgagee! which would have 
relieved thedefendant (as subsequeni mortgagee, 
of the duty of enquiry. If there had been such 
misrepresentation, the effect of constructive 
notice by reason of regi.stration of the first 
mortgage would be destroyed. BalmukUNDAS 
ATMARAH v. MOTINaRAYAN. 18 B. 444. [R 
17 M.L.J. 499 = 31 M.7 = 3 M.L.T. 87.] 

(61) — Notice, mere registration is .— A mere 
registration of a sale or mortgage in itself gives 
notice to subsequent purchasers or mortgagees. 
This doctrine is as applicable since the introduc¬ 
tion of the Transfer of Property Act, as it was 
before. Dina v. Nathu, 4 Bom. L.R. 253 = 
26 B. 538. 


(62) Registered and unregistered documents, 
priority between. Queers .—Whether the case of 

a second registered purchaser with notice of a 

prior unregistered sale is an exception to the 
rule in 8 C. 597 (P.B ) BAMASUNDARI Dassi 
v. Krishna Chandra Dhur, 10 C. 424. 
[Expl, 13 0. 70.] 


(63) Registered conveyance — Unregistered 
conveyance with possession—Priority—Notice.— 
One, who holds under an unregistered deed of 
sale,^ the registration of which is not compulsory, 
and is in possession of the property conveyed, has 
a superior title to one, who sets up a registered 
conveyance of a later date unaccompanied by 
possession ; the later purchaser presumably 
having notice of the title of the fir.st purchaser 
from the fact of possession having been given, 
(The authorities on the question of priority 
are discussed here.) DiNONATH GHOSE v. 
AULUCK Monee Dabee, 7 C 753=^10 C L.R, 
129. [R.. 6 B. 515, 10 C. 424. 10 10. 1073, 8 

A. 540, 13 C. 70, 16 M. 143, F.B., 1 L.B.R. 
293 ; Cons., 8 C. 597, P.B.] 


(64)--/s registration notice.—HhQ doctrine 
that registration is notice has no application so 
far as registered voluntary transfers as against 
creditors or sub.sequent transferees for consider¬ 
ation are concerned. If the dootrine be appli¬ 
cable, it can only apply for the purpose of 
either rebutting the presumption of fraud or 
preventing the presumption of fraud from aris¬ 
ing. Joshua v. alliance bank op Simla 

22 C. 185. ’ 
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(Ofjj—lifgifitrotion of puisne mortgages, whe¬ 
ther notice (o prior mortgagee —Suit on inort- 
gnae, subsequent mortgagees not being made 
po) (if s — Rights oj purchaser under decree as 
again J. puisne mortgagees,—Tho mere fact of 
tbe rtgist-raiion of a subsequent morigagc no 
iiotjce f f its existence lo a prior inortg-iqee ; it 
not the duty of a prior mortgagee, before 
fcuiiifi. to m ikij a search in the Registrar's nffije 
to find oiiL who has, subsequent to the mort¬ 
gage to him, acquired a right to redeem and 
therefore should be made party to tbe suit, anl 
be is not guilty of either gross negligence or 
wilful abstention in noo cau>ing such a search. 
(16 A. 478, Diss. ; y B. 427, 14 B. 60G, 17 B. 
741. 9 A. 591. Disappr.; 15 M. 26S. 12 M. 
429. 13 M. 383. 23 C. 790. 27 C. 35S. 5 C W. 
N. Ixxxiii, Notes, Appr.) Whether registra¬ 
tion itself is notice or not, depends upon the 
facts and circumst inccs of each ca^e, upon the 
degree of care and caution which an ordinary 
prudent man would necessarily take for the 
protection of his own interest by search into 
tbe registers kept under the Registration Act. 
A decre#..obtsined by a prior mortgagee who 
b^d no k.nwledge of the subsequent mortgages 
is not bid under s. 8.'). Tran-fer of Property 
Act, bccaiiso the subsequent mortgagees were 
not parties to the suit ; where a prior mort* 
gagee who purchases tbe rnoitgaged properties 
under such a decree brings a suit for confirma¬ 
tion of p ifisessioQ against the puisne mortga¬ 
gees and purchases the property in execution 
of those de'*roo3, the prior mortgigee ought to 
succeed against the puisne mortgagees, but , 
subject to their right to redeem the prior morf- 
gage. (23 W.R. 338, D.) A purchaser under a 
prior mortgage may always shiehl bis posses 
sion and project bis interest by setting up such 
prior mortgage, and it is not proper to allow 
him to bo disposse.ssed simply on the ground 
that a third party has the right, to redeem. 
BUNWAUI JIU V. Ramjeb Tiiakur, 7 C w! 
N. 11. (/?’.. 31 G 737, 32 G. 891=0 C.W.N 

728= 1 C LJ. 371 ; R., 12 C W.N. 107 = 6 C. 

L.J, G12 J 


(66) No 7wtice 0 / docuinent. —7\Ierc registra¬ 
tion of a document doi;s not am unit to a notice 
thereof. SUKHMANDAN v. SADARA.M SETH, 
13 C P L.K. 43. [R., 5 N L.R. 21.] 

(b7) Preference of subsequent registered docu- 
vicnL lo prior uwcgislered one .— As botwoon a 
prior unregistered mortgagee and a subsequent 
registered m irtgag 'o the preference given to 
the latter by registration must prevail in the 
absence ot proof of n ttioo of the prior trin«ac- 
tioii amounting to fraul on his pirt. SETH 

Bonduusa V. Smeouam. 16 C P.L R. 95. 

(63)— Priority —An unrogislerod morfgago 
deed securing a sum over Rs 100 cannot be 
received, under s. 40. Regis'ration Act 
187 1 , ill evidence to prove tlie m >rtgiigo i 
s. 50 of tbe Registration Act gives priority to 
the title under the registered doeumont. A 
registered documont has priority over an 


unregistered even when tbe latter is accom¬ 
panied with possession. Nga Shwe LON v, 

Nga shwe Bon. L.B.R. (1872—1892). 131. 
(4 B. 126, 1 B.L.R., F.B., 82. Not ovpl.; 5 0. 
336. F.) 

(69!— Registered and unregistered documents 
’—jtet XIX of 1843-.4cf VIII of 1871—Act HI 
of 1877 —Priorif?/, — An unregistered document 
cxecur.ed when Act XIX of 1843 was in force, 
cinno*. be postponed to a document executed 
in 1873 and registered under Ac*-- VIII of 1871. 

Chattau Sing V. ram l^l. 3 A. 488. [R., 
G B. 163, F.B.] 

(70) — Contract of sale—Registered conveijance 
- Unregistered contract for saU — Preference^ 
Priority. — Between a purchaser who has a 
registered conveyance, and one who has only 
an unregistered contract of sale, the former 
mu-t previil. ShAMA (^HARAN NEOGI v. 
NaHIN CHANDRA DHOHA, 6 B.L.R ApD. 1 
= 15. W.R. 239. 

(711 Prior unregistered 'ind latter registered 
documents —Sales or mortgages of immoveable 
property worth beloro Rs. XOO—Priority.—Held, 
that, between two purchasers for value of 
immoveable property worth below Rs. 100. the 
holder of a registered deed, though subsequent, 
must prevail against him who relies on an 
unregistered ono. unless the former is shown to 
have had notic> of the prior unregistered sale (5 

G. 336. F., 9 B. 427. 16 M. 148, R.l Held, also, 
that the ques*.lon is not affected by tbe fact 
that the exocutints of the two deeds wore 
different persons {e.g , the heir of the executant 
of the prior unregistered deed oxocuting, as in 
this case, a subsequent registered one). (12 B. 

H. C. ill. 27 B. 408, JR.) Reld^ also, that, as 
regards this question, tlioro is no di-atinotion 
between mortgago-a and sales. LALUEO v. 

Vishnusa, 5N.L.R. 82 = 3 Ind. Gas. 58. (9 B. 

427. R.) 


{R^)—Registered deed of sale, priority of— 
Pangible immoveable prooerty, definition of — 
Bosse.ssion, deUvery .—Subsequent to the enact¬ 
ment of the Transfer of Proparty^ Act. J exe¬ 
cute'! an unrogisternd deed of sale of a house 
ill favour of the defendant who was alreadv in 
possession of t)io house as tenant. The sale- 
deed was for Rs. 30. On J’s death his ropre- 
sont’Hiyes sold this hous-' hy registered deed to 
the plaintiff. The plaintiff sued th*' defendant 
for possession of the house. Heli, that delivery 
of tangible immoveable property having taken 
place the plaintiff could not claim priority for 
his registorod deed of sale. Held further, that 
tangible properly means lands, buildings ito., 
which imme.iiately or through the medium of 
tenants may bo the subject of possession deliver¬ 
able by the seller to the buyer. KHMUATI 
V- SANDA, 2 0 C. 74. [/?., 9 b. C. 109.] 


(73) hjject of—Registered inortgnge-^Sub' 
sequent sale with vossession—Priority.—\ re¬ 
gistorod mortgage without possession has prior¬ 
ity over a subsequ'nt registered sale with 
posso^ssion. [F.. 8 B. 168.] The effect of re- 
gisMatiOD of a mortgage is to render it avail¬ 
able against all subsequent purchasers oc 
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iocumbrancers. (2 B, 299. F,) Where the 
rights ol the mortgagee under a registered 
mortgage included that of bringing to sale ihe 
whole property, as it subsisted at the time of 
the mortgage, and the property was sold in 
execution of a decree on the mortgage, held 
the purchaser in execution acquired a right 
free from any created subsequently to the 
mortgage. B. Shringarpure v. S. B. 
Pethe, 2 B. 662. [Dissu 5 M. 84 ; R., 4 B. 
83. 5 B. 8. 8 B. 481. 28 B, 153.] 

(74) — Registered mortgage—Prior oral morp 
gage Priority — Notice—Mortgage before s. 59, 
Transfer of Property Act. —A registered mort¬ 
gage does not take priority ever an earlier valid 
oral mortgage of the same property, made 
when s. 59, Transfer of Property Act, was not 
in force at the place where the property is 
situated, if the second mortgagee hai actual 
notice ot the oral mortgage at the time when 
the registered mortgage was made. ARUNA- 
CHELIiUM GHETTY v PERIA OURPEN 
CHETTY. 6 L B R. 184-=8 Ind. Caa 597. (199 
P.K. 1900, 16 M. 148, Printed Judgments, 
Bom. H.O. 1896, p. 778, 13 C. 70. 19 A. 145, 
F.\ 116 P.E. 1890, Diss.\ 10 G. 260, 4 L.B.R. 
26, 10 M-I.A. 220. li.) 

t 

(75) ' Registered and unregistered deed — 
Priority (Jollusion—No distinct finding —Re¬ 
mand. -A party who purchases an estate and 
registers his purchase deed, knowing that pre¬ 
vious to his purchase the land had already 
been sold to another party wbo had not taken 
the precaution of registering, would not be en¬ 
titled to priority over the holder of the non- 
registered deed of anterior date, on the ground 
of collusion between the vendor and himself. 
But if a purchaser buys bona fide without any 
notice or knowledge of any previous sale of the 
property, and takes the precaution which the 
law advises him to take by Act XVI of 1864 
and registers his purchase deed, then, his 
registered deed would have priority over a 
deed of a date anterior to it, but not registered- 
[R., 7 B.H.O. O.G. 45. 9 B H.G. 121, 4 G. 
L-R. il67 = 5 G. 336, 4 B. 126, P.B.:D.7G. 
7o3.] Where the lower Court failed to record 
a distinct finding of fraud or collusion on the 
part of the holder of the registered deed, while 
giving priority to an unregistered d^^ed over a 
registered one, the party has a right to ask the 
appellate Court to remand the ca.se for a proper 
trial. GOWRI Kant RoY v. GIRIDHAR ROY. 

4B L,R.A.C. 8 = 12 W.R. 456. 

to compel registration of two docu¬ 
ments Value — Jurisdiction — Distinction 
between registered document and act of registra¬ 
tion. Wneu two documents are executed by 
one and tbe same person aod they cr'*ate the 
the same interest in the same property standing 
to each other in the relation of an operative 
and a superseded document, the value of the 
suit for the purposes of jurisdiction is the value 
of the interest intended to be created by the 
operative instrument. IF., 31 M. 89=17 M. 
L.J. 573 = 3 M.L.T. 73, P.B.] The dis¬ 
tinction between a registered document and 
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the act of registration, is that the former is 
only evidence, and, if it is lo?t, the transaction 
may be proved otherwise, but without the 
latter there can be no legal transaction at all. 
Where the object of the suit is to secure legal 
efficacy to a transaction evidenced by a docu¬ 
ment and not simply a mode of proving it ? 
the value of the transaction must he taken to 
be the value of the suit. RAMA KrISHXAMMA 

V. Bhagamma, 13 M. 56. 

(77) — Unregistered bond—Dimitotion — Bona 
fide claim —Para. 10 of Circular 29 of 1859 was 
to the eSect th at “ judicial officers shall have 
a di.scretionary power, to be very sparingly used, 
of admitting an unregistered bond for Rs. 50 
and upwards in special cases.” The Circular 
leaves it to the discretiori of judicial offi^^ers to 
admit such documents in evidence or not, In 
exercising that discretion, they will have to 
consider whether a claim was bona fide or not 
and, if it ia bona fide, to admit the document in 
evidence. The requirements of the above Cir¬ 
cular were not designed to assist a defendant 
in pleading limitation, where limitation is not 
of necessary operation in the individual case. 
If it is only a question of limitation and not of 
the truth or falsity of the claim, the plaintiff 
must have the benefit of the discretion confer¬ 
red by the Circular. ANONYMOUS. 11 P.R. 
1866, Cir. Ref. 

(TS)—Registration of document in absence of 
one party executing it, validity of~Limita- 
tion. —Absence at the time of registration of 
one of the parties executing a document does 
not make the registration invalid, though such 
mode of registration is contrary r.o che express 
provision of the Act regulating the manner in 
which registration is to be carried out; the 
period of limitation prescribed for a registered 
document is applicable to a document so regis¬ 
tered. Sheo Mall v. Umrdin and nur- 
BUKSH. 60 P R. 1877. [D.. 93 P.R. 1883.] 

(79) — Actual fact of registration — Limita¬ 
tion. There is in law no limitation for the 
actual fact of registration, provided the require¬ 
ments of the Act have been complied within the 
matters for which a limitation of time is provid¬ 
ed. shama Charan Das v. joyenoolah, 

11 C. 750. (15 B.L.R. 22S, F ) 

(80) Registration—Petition of compromise 

filed inmutation proceedings affecting immoveable 

property of value less than 100 rupees-Whether 
admissible in evidence without registration^ 
Whether it confers title. —A petition of compro¬ 
mise relating to immoveable property of value 
less than Rs. 100—was filed in a Revenue 
Court in a mutation proceeding, and the order 
of the Revenue Court was passed in accordance 
with the terms of the compromise. It was not 
registered :(1) that a petition of this 
sort should not be excluded altogether from 
evidence for want of registration. i20 A 271 = 
25 I. A. 9 = 2 G.W.N. 1-29, F.); (2) that, in view 
of the fact that tbe compromise related to pro¬ 
perty of value less than Rs. 100, it was 
capable of operating as a document of title, 
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ftitbougb it was not registered. NIDHAI v. 
BlUK.'.i, 15 Jiid. Cas. 741. IH A L.J. yi3-’ 
12 Ind. Cas. iuy = 33 A. 723. D.) 

(81) Notice Registration — Presumvixon — 

Search of register - Presumption that yartg 
searching was acquainted with contents--Pre- 
sumpttoH ij may be ritiiiUd by mere statement 
that search was unsutcessjuL-^Second aipeul^ 
Consiaeration of evidence by lower appellate 
Court from wrong stand point—Lower appellate 
Court misdirecting itself in regard to most 
irnporta/il putt oj evidence—Ground of second 
appeal—Civ. Pro. Code fWOS). s. lOO.—Notice 
ot a book IS nonce of its contents. The mere 
tact that an iusirumeut was registered is not 
suflicient to a0ect a third person with notice of 
it. Where the search of a register is generally 
proved or admiitcj, there is a presumption that 
the party searching was acquainted with all 
the contents ot the tegister. The presumption 
may bo excluded Dy particular tacts in a case, 
but It cannot be rebutted by the mere state¬ 
ment that, though a search was made, it was 
unsuccesslui, that is, the person making the 
search could not find the document, though it 
was entered in the rtgister wnich he searched 
Where the lower appellate Court misdirected 
l^elf in regard to the moat importaut p..rt of 
the evidence bearing upon a quoatiou, or 
approached the consideration of that evideoce 
from a wrong stand-point. Jldu, that it com¬ 
mitted an error of law, and the High Court 
could intcrJere in second appeal. AKHOY 

Kumahi DEiii V. Kanai Lal KUNDU 16 
Ind. Cas. 618. 

See ACT XIX OF 1843. G iM.H.O. 391. 

lucidentjii accrual of gain—of Company— 
See ACT VI OF J832. s. 4, 17 C. 78G. 

See ACT VI OF 1882, s. 4, 20 M. G8 = 7 M L. 
J. 20. 

Mortgage of permanent tenure—Necessity of 
ben. act Vlll OF IHdS. s. 12. 3 CXV. 

IN » 

Transfer ot tenure and registration—H en 
ACT Vlll OF 1836, s. 12, 19 C. 17. 

Balance of account signed by agriculturist 
necessity oi—or, under s. 5G of the Dckhan 
Agriculturists’ Helicf Act (XVll of 1879) — 
See BOM. act XVll OF ib79, a. 50 G B 

729. V., u 1^. 

Sub-Kcgistraror Registrar being deceived by 
false recitals Edect i.f registration —C F 
ACT XI OF 1890. H, 4G, 1 N L.H. 112. 

See attornment, 19 B. 3G. 

See Bill of Sale, 3 b.l.k. App. 125 . 

See Bond, 9 B.L.K. 42G = 1G W.R.P.C. 
d0» 

iSee Buddhist Law-Gift, L. b r i893 

—1900, 504. ■ 

Of certificate of sale— See Certificate of 

SALE. 3 M. 37, E.B. 
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Incidental accrual of gain-of Company— 

See Company—Formation and registra¬ 
tion, 17 C.7b6. 

Decree not passed in accordance with com- 
proiuiso —Admissibility in evidence—Registra¬ 
tion- 6'ft; COMPROxMisK—G eneral. 8 a.L.J, 
309. 

See COMPROMISE—Effect of, 4 o.c. 78, 

Fraud—Suit for declaration—of decree — 
EfieCt—.See COMPROMISE DECREE, 4 C.L.R, 
52. 

Registration, only a condition precedent to 
the right to sue—iVe COPYRIGHT, 17 C. 951. 

Suit to enforce registration of deed of gift— 
Relief consequential— valorem fee payablo 
—See COURT FEES ACT, 1370. a. 7, ol. IV (c), 
12 M.L J. 87. 

Suit to enforce registration —Amount of Court 
fee payable—6’ee COURT FEES ACT, 1870, 
sch. IV, art. 17, cl. 12, 12 M L,J. 88. 

See Covenant, 1 B.L.R. a.C. 7. 

Admissibility in evidence of compulsorily 
registrable unregistered doeunicMit for collareral 
purpose-6Vc CUSTOMS—PUN,lAB-lNHEHIT- 
ANCE, 143 P.L-R. 190G. 

Order of Bankruptcy — Composition deed 
relating to property in British India governed 
by the lex hit rei Sitae —Composition deed 
exempt from — Ncc DEBTOR AND CREDITOR, 
IGM. 85 = 3 M.L.J. 30. 

Proceedings before District Registrar order- 
ing registrat ion of dociiniont—Civil suit to can¬ 
cel the docuiui-nt—Maintainability — Specific 
Relief Act 1 of 1877, s 39 —Sec Decl^UATORV 
DECREE. SUIT FOR— SUITS CONCERNING 
DOCUMENTS. 7 0. 736 = 9 C.L.R. 471. 

See Deeds—CONSTRUCTION OF DEEDS. A, 
W.N. 1897, G9. 

Execution of deed — Admission of signa¬ 
ture before Registrar—Denial of ozecuiion— 
Registrir, jurisdieiinn of. to register Certifi- 
CHto of —See DEEDS-ExKCUTION OF DEEDS, 
6 C.W.N, 329. 


Sale deed execute i and registered non-pay¬ 
ment of considoration uncior. not sufticiout to 
prove that the parties did not intend it to bo 
operative—See DEEDS—PROOF OF DEEDS, 
21 M. 56. 


Mere registration of doouraent, effect of— 

See Deed—Proof of deeds. 17 0. 903. 

See Deeds—Proof OF deeds, 15 W. R. 16 , 


Unregistered 
deed — I'J fleet— 


ondorj.oinont on registered sale- 

See Endorsement, 2 B. 647. 


prising lerms of convoyaiieo—Admissibility in 
proof of ooniract of sale without registration— 

See Evidence—Miscellaneous docu¬ 
ments, 10 G.P.L.R. 107. 


Entry in book recording extent of holding 
and rate of rent-Admissihility in evideuco— 
p d and unregistered document—See 

Evidence — Miscell.vneous documents, 

6 G. 8G4 = G C.L.R. 286. 
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See Evidence—Miscellaneous Docu¬ 
ments, L. B. R. {1893-1900), 2V1. 

Unregistered receipt for p.-iyment of mortgage 
debt produced by mortgages, inadmissibility 
of in evidence—5ee EVIDENCE — MISCEL¬ 
LANEOUS DOCUMENTS. 7 B. 123. 

See Evidence—SecondVRY evidence 

8 W.R. 438. 


Accounts settled— Hypothecation bond for 
balance due—Ooligsr preventing registration 
thereof Suit on account stated — See EVID¬ 
ENCE—SECONDARY evidence, 11 a 13 = 
A.W.N. 1898, 280. 


Registry in Collector’s Books —See EVIDENCE 

^Miscellaneous, ii m.i.a. 369. 

Registered kabuliat, proof of—Contempora¬ 
neous oral agreement for reduction of rent — 
Conduct of the parties —See EVIDENCE ACT 

1872, 3.92,6 0. W.N. 60. 

Nature of agreement inadmissible without 
registration, when original agreement is regis¬ 
tered—See EVIDENCE act, 1872, S. 92. 27 "^!. 
B6S, 

Evidence of oral agreement, admissibility of 
"-Registered contract —See EVIDENCE ACT 
1872, s. 92, A.-W.N. 1886, 40. 

Agreement by a plaintiff in a suit not to pro¬ 
secute claim against a particular defendant and 
not to execute decree against that defendant— 
Agreement affecting immoveable property of 
naore than one hundred rupees—Necessity for— 
of agreement—See EXECUTION OF DECREE- 
APPLICATION FOR EXECUTION AND POWERS 
OF COURT, 15 M.L.J. 370. 

Registered deed of gift—Possession delivery 
of, under registered deed of gift—Transfer of 
Property Act. s. 123-See GIFT, 5 O.C. 89. 

Registration of deed of gift after denotes 
death—Validity—See GIFT, 20 A. 392= A.W.N. 
1898, 88. 


Registration— continued- 

Lessor refusing to register lease—Deed—Suit 
by lessee to enforce registration and for posses¬ 
sion—Maintainability—Admissibility of deed 
in evidence—See LEASE— General, a.WN. 
1885, 329. 

Unregistered lease for term exceeding one 
year —Admissibility in evidence — See LEASE 

—General. lOInd. Gas. 892. 

Lease—Unregistered deed compulsorily regis¬ 
trable Admissibility to prove damages for use 

and occupation—See LEASE—GENERAL 11 
Ind. Cas. 23. 


Registration—Lease or agreement for lease— 
Proposal and acceptance —Contract in writing 
—See Lease— MISCELLANEOUS, 7 C. 703 = 
10 C.L.R. 121. 

Incomplete proposal to grant lease—Admis¬ 
sibility in evidence without registration—See 

Lease — Miscellaneous, 7 o 708 = in 

C.L.R. 127. ^ 

See Limitation act, 1908 , s. 5 , 184 P.E, 


1908, s. 18 and art, 

95, 2 401« 


Unregistered document — Effect of non¬ 
registration on its admissibility in evidence for 
coliateral purposes—Registration Act 1871 

s. 49-.See Limitation ACT, 1908. s. 19 5 c! 

215 = 4 C.L.R. 361. o 


Suit for pre-emption—Terminus a quo— 
Date of—or date of getting possession—See 
Limitation act, 1908. art. lo, a.w.N, 1887, 
235» ^ 


Suit for money advanced to minor—Registra¬ 
tion of bond executed by guardian—Extension 
of period of limitation— LIMITATION Apt 
1908. arts. 57 and 61, 10 O.C. 38. ’ 


Of deed of gift—See HINDU L4W—GIFT, 21 
P.L.R. 1901. 

Of gift—Deed nob equivalent to possession— 

5ee Hindu Law—Gift, 7 B. 131. 

Registered deed of gift executed before 
■transfer of Property Act—Possession or accept¬ 
ance by donee necessary according to Hindu 

Law—See Hindu Law—Gift, 20 C.464. 

Of specific shares under Land Registration 
Act—ESeot—See HINDU LAW—PARTITION, 
3 Ind. Gas. 234. 

Suit to compel—Of document—See JURIS¬ 
DICTION—CAUSE OP JURISDICTION, 7 M.H. 
L. 176. 

See Lambardab, 11 M.I.A. 369. 

See Landlord and Tenant—Transfer 

OP TENANT’S INTEREST, 26 0. 46. 

Lease—Indemnity clause in lease—Lease 
not registered—Suit for indemnity by lessee— 
Lease, if admissible in evidence—See LEASE— 

General, is b. 745. 


Agreement in writing before — Law—See 
Limitation act, 1908. arts. 116, 118 and 
120. 6 B.L.R. 668 = 15 W.R. O.C- 1. 


Transfer of property in lieu of dower debt, 
being sale, could only be effected by delivery 
or registered instrument—See MahOMEDAN 
law-dower, 13 C.W.N. 160 = 4 Ind. Cas 
466. 


See MUHAMMADAN LAW—WAKP 94 A 
231 = A.W.N. 1902, 32. ’ ’ 

Registered or unregistered mortgage—Evi¬ 
dence of personal covenant—See Mortgage_ 

GENERAL, 1 Ind. Gas. 1. F.B.=32 M. 410 = 
19 M.L.J. 584. 


Unregistered mortgage bond — Divisibility 
of bond — See MORTGAGE — GENERAL 11 
C.L.R. 166. 


Registration—Value of interest passed by 
mortgage deed for less than Rs. 100-S^ 

MORTGAGE—General, 4 0. 6i = 2 CmR 

KAVT ^ L * 
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Registration —continued. 

Hindu widow—Interest provided by un¬ 
registered “rukas” — Appeal, plea taken for 
the first, time in —6’e6 MORTGAGE—GENERAL. 
2 O.C. 209. 

Unregistered mortgage deed—Personal Gov. 
enant to pay—iMoney di-cree—See MORT¬ 
GAGE—GENERAL,.2 C.W.N. 591. 

AsMynment of mortgage, amount of consi¬ 
deration of. for the purposes of registration— 
See Mortgage—GENERAL, 8 B. 610. 

Mortgage — Priority — See I\IOUTGAGE — 
General, 2 I\I. 108. 

See Mortgage — Possession under 

MORTGAGE, 2 N.W.P. 2iJ6. 

Arrangement to handover property other than 
mortgaged property for payment of mortgage- 
money—Kfiect when unregistered —See MORT¬ 
GAGE—HEDEMREION. 10 hid. Cas. 19G. 

Mortgage —Pajment of first mortgage by 
third mc'rtgagee in ignorance of second—Regis¬ 
tration—Notice—Pft«umption of intention to 
keep alive firsu mortgage—See MORTGAGE — 

SALE OF Mortgaged Property, 8 M. 
24G. 

See Mortgage-Miscellaneous, 7 A. 

820 = A.W.N. 1885, 2VJ. 

Payment by mortgagor to mortgage^''—Regis¬ 
tration of sub-mortg:jgc—Notice—See MORT¬ 
GAGE-MISCELLANEOUS. 29 H. 199. 

Transfer of mortg igo—Registration necessary 

— See Negotiarle Instruments act, 

1881, ss. 9. 48. 4G (8), 10 M.L.T. 79. 

Of doeumaut—Lquity —See NOTICE, 134 
P.L.R. 1904. 

See Parties to suits—General. 5 G. 

445 = 5 C.L.K. 172. 

Of surely bond—Admissibility in cvidonco— 

See Principal and surety—General, 8 

Ind. Cas. 985. 

Simple bond piyablo by instalments— 
Necessity for See Mad. Reg. XVII OF 1802 
8. 3, 1 209. 

S(e Right of suit—sale in Execution 

OF DECREE, 20 M. 250, 

Sale of land by unregistered deed—Vendee 
placed in posscs-ion —Right of some vendors to 
sue to recover possession after lapse of several 
years—See S \LE-GENERAL, 12 G. P. L. R. 
164. 

Registered sale deed—Effect of, although 
the purchasj mmoy not paid—See SALE- 
GENERAL, 1 L.T. 432. 

Registrar —Registration of document when 
execution admitted—Necessity for sanction 
for prosecution for forgery—See SANCTION TO 
PROSECUTE, 2 M.L-J. 28G. 

Action for recovery of costs incurred in suit 
to compel registration of document, sustain¬ 
ability of—Stc Small Cause Court, 

MOFUSSIL, JURISDICTION OF — GENERAL, 

6 M.H.C. 192. 


Registration—confinwed. 

Oral contract to execute lease—Subsequent 
registered lease with notice—Suit for—Regis¬ 
tration of oral agreement—See SPECIFIC 
PERFORM.^NCE, 6 C. 534 = 7 C.L.R. 487. 

See SPECIFIC Relief act, 1877, s. 27, 
C. 358 = 4 C.W.N. 490. 

Suit for cancellation of document— Suit 
based on non—of document—Discretion of 
Court—Se« SPECIFIC RELIEF ACT, 1877, s. 39, 
A.W.N. 1889. 147. 

Relinquishment of claim to immoveable pro- 
pertv—Value over Rs. 100—Whether release— 
Registration See STAMP ACT, 1839, sch. 1, art. 
15, 7 N.L.R. 36. 

Registry in C >llecbor’s Biok no evidence of 
title—Sec TITLE, 9 M.I.A. 303. 

Registration of trade mark in England— See 
Trade mark. 98 P.L.R. 1902 = 55 P.R. 1902. 

Effect of. of sale deed—See TRANSFER OF 
Property act, 18S2, 3 Ind. Cas. 177. 

Notice —When amounts to— See TR.VNSFER 

OF Property act. 1882. s. 3. 2 C.W.N. 750. 

See Transfer of Property act. i 8S2, 
ch. IV. ss. 3, 85, 13 A. 432. F.B. 

Registration of subsequent mortgage, how far 
notice to prior morr.gago^i - Registration Act, 
1877. s. 50-See TRANSFER OF PROPERTY 
ACT, .sp. 4. 85. 1C A. 478. P.B. = A.W.N, 1894, 
151. 

Unregistered document—Value of property 
not specified in the doetl, hut exceeds Rs. 100 
—Whether valid —S»#* TRANSFER OF PRO¬ 
PERTY ACT. 1882. s. G. 10 O.G. 277. 

Sale of undivided share in immoveable pro¬ 
perty below Rs. too — Registration — See 

Transfer of property act, s. 54, 14 0 C. 

IGl. 

Sale of land of upwards of Rs. 100 in value, 
necessity of —in the case of—Possession on oral 
.sale cannot give title—See TRANSFER OF 
Property Act, i882. s. 54, 16 M. 4G4. 

Registration, if dispense^ with proof of passing 
of consideration — See TRANSFER OF PRO¬ 
PERTY ACT, 1882, s. 64. 13 C.W.N. 692 =4 
lud. Cas. 541. 

Document creating easement—Registration 

—See Transfer of Property act, 1882, 
s. 54, 6 A.L.J. 874 = 3 Ind. Cas, 615 = 31 A. 
612. 

See Transfer of Property act, 1882, 
s. 54, 2 C.W.N. 207. 17 M. 146. 

Possession of title-deeds—Prior incumbranc¬ 
er — Gross negligence — See TRANSFER OF 

PROPERTY Act, s. 78. 7 Ind. Cas. 810 = 20 
M.L.J. 979. 

1‘jffect of, on failure of prior mortgagee to get 
possession of title—deeds—Dolav in— See 

Transfer of Property act, 1882, s, 78,17 

M.L.J. 499 = 3 M.L.T. 87 = 31 M. 7. 
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Registration— 

See Transfer of Property act s 78 
16 M. 268 = 2 M.L.J. 95. 

See Transfer of Property act, s, 8i 23 

0, 790. 


As notice — Extension of doctrine — See 

Transfer of Property act, 1882, s. 88 

12 Bom. L R. 940 = 8 Ind. Gas. 633. 


Patta tendered to and refused by tenant— 
Whether a lease— See TRANSFER OF PRO¬ 
PERTY ACT, 1882, s. 105, 8 M.L.T. 371. 

Reclamation lease granted for removal of 
jungle -Registration—See TRANSFER OP PRO¬ 
PERTY ACT, ss. 107. 117, 7 Ind. Gas. 864. 

Registration—Arrangement by lessee to share 
profits with stranger—Whether necessary lo 
be embodied in registered document —See 

Transfer of Property act, 1882, s. ill 

(^), 7 M.L.T. 419 = 6 ind. Gas. 766. 


Unregistered sale-deed confirming an oral 
sale of land—Subsequent registered conveyances 
mtended to defeat the prior unregistered deed— 
Fraudulent execution of, eSec- of —See TRUSTS 
act. s. 84, 15 M.L.J. 478 = 29 M. 72. 

Of lease—Transfer of Property Act. ss 107 
and 117—Oral evidence inadmissible to prove 
lease for a term exceeding one year—See USE 

and occupation, 5 0.0. 222. 

See Vendor and purchaser—Comple¬ 
tion OP Transfer, iy2 P.R. 1882. 

Delivery of possession without writing but 
lOr consideration less than Rs. 100—Deed of 
Bale unregistered—RegisLracion —See VENDOR 

and purchaser—Completion op trans¬ 
fer. 22 c. 179. 

Priority of registered over unregistered deeds 

Scope of rule—See VENDOR AND PURCHA¬ 
SER—POSSESSION, 6 B. 193. P.B. 

Of sale deed subsequent to execution of second 
sa e-deed, effect of, on subsequent purchaser 
With possession—See VENDOR AND PURCHAS¬ 
ER—possession, 6 B,165. 

Possession, how far amounts to notice to 
subsequent transferee—when equivalent to pos¬ 
session—Whether notice ■— See VENDOR AND 
PURCHASER—Possession, 6 B. i68. 


See Vendor and purchaser-Posses¬ 
sion. 2 B. 299 = P.J. 1880. 57. 

See Vendor and purchaser—Purchase 

MONEY AND OTHER PAYMENTS BY PUR¬ 
CHASER, 3 B.L.R. App. 49. 


Non-effect of—Proof of actual contract of 
^ e and possession on payment of purchase 
money— See VENDOR AND PURCHASER- 
•t'URCHASERS RIGHT OF, 1 Agra 283. 


T Vendor and purchaser—miscel¬ 
laneous. A.W.N. 1882, 7. 

Deposit of will under Act VIII of 1871, (Old 

Act) is no registration—5ee WILL 
^miscellaneous, 10 0. 976, P.O. = llI.A. 


Registration Act (XIX of 1843). 

[Rep., act XVI of 1864.] 

(l) Act XIX of 1843— PLLYch'iser for value 

without notice—Priority—Lien—Mortgage. —A 
registered deed of sale does no^ invalidate a 
prior unregistered mortgage under the provisions 
of Act XIX of 1843, A bona fide purchaser for 
value without notice is not entitled to priority 
over a prior unregistered mortgagee. MAHA¬ 
RAJA Mahes\V.\r Bax Singh Bahadurv 
Bhikha Ohovvdhry. B.L R . Sup. Yol. 403 
= 5 W.R. 6t = llDd. Jur. N.S. 12. [F., 20 

W.R. nO; Appr., 11 W.R. 559, 4 M.H.G. 
434. 9 B.H.G. 121; R , 12 W.R. 217, 7 0. 
753; D., 10 W.R. 291 = 1 B L.R. A.O. 197.] 

I (2) Registrati07i-—Registered and unregister¬ 
ed ynortgage-deeds—Sale in satisfaction of both 
—Registered mortgage subsequent to decree and 
before aucticn-sale -Lien— Invalidity. had 
executed two bonds hypothecicing his shares 
in an estate as security for re-payment of debts 
due to T and 0 ; the bond in favour of the 
former was unregistered and that in favour of 
the latter was registered. Both T and 0 .sued 
nn their bonds and obtained decrees. T applied 
for sale of the hypocheca in satisfaction of his 
decree and the property was advertised for 
sale at his instance. 0 also applied for satis¬ 
faction of his decree out of the sale-proceeds. 
The hypothoca was sold and both the decrees 
of T and 0 were satisfied out of the sale-pro¬ 
ceeds. K had, subsequently to the passing of 
the said two decrees and before the auction- 
sale, executed a conditional sale-deed in favour 
of the plaintiffs. Held that the sale of the 
property had substintially taken place in satis¬ 
faction of both the decrees and that that the 
property was not liable to a lien created subse¬ 
quently to that of O, and that, although the 
plaintiffs might have, by re>ison of registration, 
a right preferable to that possessed by the 
decree-holder under an unregistered bond, they 
had yet no claim preferable to that of the 
decree-holder under the prior registered bond. 
Motbe Ram v. Kaisbee, 2 Agra 52. 


m—Unregistered ani registered mortgage- 
deeds— Same property—Priority. — Property 
sold in satisfaction of a superior lien cannot be 
held to have been sold subject to inferior liens 
The provisions of the Registry law give a pre¬ 
ferential value to a registered mortgage-deed 
over an unregistered one even of a prior date. 

Seetul Pershad v. Baboo Hur Chund 

SAHOO, 1 Agra 263. 

(4)~Prior unregistered sale and subsequent 
registered sale of same property —Act XIX of 
1843, s. 2.—It was not intended by s. 2, Act 
XIX of 1843, that a registered sale should 
invalidate an unregistered sale of earlier date 
when the original vendor is dead and the 
second vendors are the persons who. but for the 
first sale, would have inherited the proDerty, 

Umbika Churn Koondoo v. Dhurmo 
Doss Koondoo, \i w.R. 128. 


(6)—Registration Act XIX of 1843. s. 2 

construction ofAuthenticityf meaning of, in 

proviso to s. 2.—Two questions arose in this 
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Registration Act (XIX of 1843)— conc/wdcd. 

case with re(ercnce to the Iiidi.an Act, XIX 
of 1843: first, whether the words at the 
close of the enactment, “any knowledge or 
notice of any such unregistered deed or certifi¬ 
cate alleged to be bad by any party to such 
registered deed or certificate notwithstand¬ 
ing, are to be construed as referring only 
to the mortgages and certificates mention¬ 
ed in the earlier part of the enactment ; and 
sccondUf, what meaning is to be attributed to 
the words “provided its autheaticity be estab¬ 
lished to the satisfaction of the Court,” 
which are contained in the enactment. As to 
the first f|uestion, their Lordships were of 
opinion that, upon the true construction of the 
Act, the words first above mentioned apply not 
only to deeds and certificates of mortgage, but 
also to deeds of sale or gift ; if would be difficult 
to find any reason why, in the cascofa mortgage, 
priority should be given to a registered deed 
over an unregistered deed, notwithstanding 
knowledge or notice of the unregistered deed by 
the registertd mortgagee, but in the case of a 
sale, however, priority of an unregistered deed 
over a registered deed should be retained, in 
cases of knowledge or notice by the registered 
vendee or donee. With regard to the second 
question, their Lordships observed that although 
the word autheniicity' in the above section 
according to its natural meaning, would point 
merely at the exclusion of a forged deed from the 
benefit of the Act, it could not have been in¬ 
tended that, by the Act, a deed which was tainted 
by fraud, although in other respects genuine, 
should be placed on the same fo^>ting as an 
honest and 5onn/?de deed. SuKRN.ATH BhuT- 

TACHAR.TRR v. RAM COMUR (lANGOOLY, 3 

W.R.P.C, 43= !0 M I.A. 220 = 1 Suther 600 = 2 
Sar. 121. 

(61 Act XIX of 1843 s. 2— Construction of 
term satisfied The term ” satisfied" in s. 2, 
Act XIX of 1843. does not merely signify that 
the mortgage money may be realized by sale, 
but that all the stipulations of the inortgago- 
deod are to be performed, and its terms and 
conditions fulfilled No distinction of class 
is made in respect of mortg-igns save this ; that 
those which are registered arc to have priority 

over those which aro not. PEltSHAD NaUAIN 
Rai V. Shkikh Mahomed Shookool Huo 
1 N,W.P. 35. 

(7)-S. ‘2—ne(fistration — Prioritt/.~ny&. 2 

of Act XIX of 1813, a registered mortgage 
takes priority over an unregislerod mortgage 
of earlier date, and a purchaser, under a decree 
on the mortgage which has priority, has a 
preferable right over the purchaser under i)io 
execution of a decree on the other. PUAHriAD 

Missr^u V. UniT Nauayan Singh, l B.L R. 
A.C. 197 = 10 W.R. 291. [f?.. 16 W.R. 270- 
Appr., 12 W.R. 217 = 3 B.L R. A C. 3l2 • R. 

9 B.H.C. 121,7 C. 753.] 

Registration Act (XYI of 1864). 

[Rep., act XX OF 1866.] 

(i) S. 13—Sbebaitnama conveping no i?i- 
terest—Registration.—A shebaiinama omvoy- 


Registratlon Act (XYI of 1864)— continued. 

ing no right or interest, but merely providing 
for the expenditure of a portion of the thakooPs 
income, is a deed not requiring registration 
under Aot XVI of 1864- GtrbedhUR DOOS 
mohunt V. Nitto Gopal Doss. 19 W.R. 
291. [AppL, 19 B. 36 ; ExpL, 24 B. 615.J 

(l-a)— Ss. 13, 14 —Usufructuary mortgage 
betowRs. 100-ion - Where a document 
purported to grant the pleintifi possession of 
certain lands for a terra of six years in oonsi- 
deration of Rs. 09 advanced by the plaintifi to 
the defendant, held that the document was 
nob a lease, but an usufructuary mortgagei 
and being a mortgage below Rs. 100. its regis¬ 
tration was n-^b compulsory, bub optional. 
ISHAN Chandra v Su.ian Bnu. 7 B L.R. 14 
= 15 W.R. 331. [F.. 4 G. 61, 12 C.L.R. 444, 

IOC. 82=13C.L.J. 256 ] 

(2) —Ss. 13 a?id 16—Re^isfrnfion.—Where a 
document in the first portion of it merely 
provided for a scheme of compromise between 
the parties to the document, part of which 
scheme was the execution of a deed of convey¬ 
ance, but in the latter portion contained 
declarations of rights of the parties to immovea¬ 
ble property, held that the deed required 
registration and would be inadmissible in 
evidence if it wore not registered. COWAR 

RAJIvu^^Au Roy v. Cowau Kalikrishna 
ROY, 7 B L.R. 197. 

(3) — Ss, 13, 17— Deeds executed prior to Act, 
receivable in evidence —Scone and object of s 17. 
—S. 13 of the Registrafion Act XVI of 1864 
refers to instruraonts executed on or after the 
date on which the A'^t came into operation, 
which was the first of January 1365: and s. 17, 
referring to s. 13, merely prescribes that in¬ 
struments executed before the da^o on whioh 
the Act came into operation, shall not bo ao- 
C'^pted for registration unless presented for 
that purpose within 12 months from such date. 
This sootion was intended merely to encourage 
parties to register old deeds at once. It does 
not say that deeds executed prior to the pass¬ 
ing of the Act shall not bo received as evidence 
in Courts. Karoo LAL THAKOOR V. DOO- 
NAL Mundul, 8 W.R. 86. 

(3-n)—S. 14 — See No. l-a, supra. 

(4) This oircular deals with Registration 
Act, XVI of 1864. ss. 13, 43. and 45. Oir. 
No. 6, diatod the 31st March 1865, 2 W R. Civ. 
Cir. Order, p. 2. 

(5) —5. ^5—Refusal to register —Swif to 

enforce Registration. —Suits to enforce registra¬ 
tion are not, under Aot XVI, solely maintain¬ 
able in cases of refusal bv Registrars to register 
an instrument. Such suits lay where one of 
the parties to the deed refused to register it. 
RA.TAH KhiSHAN KISHORB OHAND V. 

Mahomed Zuk.ah-Oll-Lah, Agra F.B. 
148 = Ed.. 1874. 111. 

(6) —s. 15—See LEGAL PRACriTIONERS — 

Pleader-Remuneration, 9 W.R. lOl. 

(6-a) S. 16—Srfl No. 2, supra. 
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Registration Act (XYI of imii)—concliLded, 


(6-6)—S. 17— See No. 3, s^ipra. 

(7)— Ss, 17 and —Admissibility in evi~ 

of registered over unregistered 
deed '—^ creating aa interest in immove¬ 

able property exceeding in value Rs. 100 
executed prior to 1st January 1865 was not 
affecte<i by Act XVI of 1864. s. 13, although it 
might have been registered under s. 17. All 
former Acts and Regulations having been 
reoealed except iu respeot of registered instru¬ 
ments, unregistered deed creating an 

interest in immoveable property exoeedi-g in 
-value R^» executed prior to 1st January 
1865 was nob. by any provision of Act XVI of 
1864, postponed to a registered instrument 
executed subsequent!v to that date. CHUT- 
TERDHAREE Misser V. Nursingh Dutt 
fiOOKOOtj. 3 Agra 371. (Agra, E.B., Ed. 
1874, 163. H.) 

f8)_S. 18—Sfee VENDOR AND PURCHASER 

•—Invalid sales, 2 Agra 401. 

(8-a)—S, 43— See NO. 4, supra. 

(8-6)—S. 45—6*ee NO. 4, supra. 

(9) —S. 51—See EVIDENCE — MISCELLA¬ 
NEOUS DOCUMENTS. 5 W.R. S. G. C. Ref. 14. 

(10) —Ss. 51, 52, bond registered under — 
"Fixed am'^unt of interest payable at end of 
every month^Ex^cution. —Where a bond was 
registered under ss- 51, 52. of the Registration 
Act (XVI of 18611, and accordiug to its terms a 
fixed amount of interest was to be paid at the 
end of every month, held that, by virtue of the 
special registration, the obligee was entitled 
to move for execution in respect of each instal¬ 
ment of interest due MANTHARESWARA 
AiyAR V. KAMALA NAIKER, 3M.H.C. 88. 

(11) —S. 52—Register of applications for en¬ 
forcing a registered bond or other obligation 
as enjoined in s. 52, Act XVI of 1864. Cir. 
No 33, dated the 22Qd December 1865, 4 W. 
R. Civ. Cir, Order, p. 7. 

(121—s. 52—506 Interest—Where in¬ 
terest IS SPECIFICALLY PROVIDED FOR, 
10 W.R. 175. 

(13)—S- 52—See NO. 10, supra. 

(U)—-S. 68—See NO, 7, supra. 

Registration Act (XX of 1856). 

[Rep., act VIII op i87i.] 

(1) —Registered and unregistered mortgages — 
Priority-’Decree. —Neither the Registration Act, 
XX of 1866, nor any subsequent Registration 
Law gives priority to a later compulsorily regis¬ 
trable mortgage-deed over an earlier deed the 
registration of which was only optional. Nor 
will the fact that a suit had been instituted and 
a decree obtained on the later deed, give prio¬ 
rity to it over the earlier deed. KiSHORI LAL 

y. Sham Karan, A.W.N. 1884,184. (a.W.N. 

1884. 134, R,) 

(2) — Deed of sale — Non-registration — Effect of 
'^Payment of purchase-money — Transfer of pos- 
Mession — Evidence. —On a sale of property the 

0. VIII—35 


Registration Act (XX of 1866)—confinwed, 

purchaser was given possession of the same after¬ 
payment of the purchfise-money by him, but 
Che deed of sale which was made before the 
Registration Act came into operation, was not 
registered wiDhin the appointed time. Held 
that 1C did not follow from the above circum¬ 
stances chat the purchaser had acquired nothing 
by his purchase or that the vender could resume 
possession of the property. If there was a 
contract for sale, and the purchaser paid the 
money in pursuance of such contract and 
obtained possession of the property, it was for 
the vendor to show some title in himself to 
throw the purchaser out of possession ; and 
that there was no provision in the Registration 
Act excluding such a sale-deed from being 
adduced ID evidence. Ram Surun Dass v 
Ram Chund, l Agra 283. 

{3)—Registration Act {XX of 1866) — Re¬ 
gistered document—Verbal transfer accompanied 
by possession-preference.- When possessioa 

had been 6ona fide taken .under a verbal trans¬ 
fer, a subsequent conveyance of the property 
by registered deed would not take effect BUHA- 

DUR V. Must. Grattan, 47 P.R. I87i. 

{^) —Unregistered bond prior to Act XX of 
1866 - Suit on bond subsequent to Act—Admissir- 
bUity of bond in evidence—Debt or contract 
under inadmissible instrument—Parol evidence, 
—A money bond which, at the time it was 
made, ought to have been registered under the 
rules ID force in 1859, and, which, if it had 
been executed after the coming into efiect of 
AotXXofl866 would have been receivable in 
evidence under that Act. is admissible in a suit 

subsequently to the 
coming into operation of the Act. A party 

coming into Court and resting his claim on a 
written document, cannot, when that document 
turns out to be inadmissible, prove his claim 
by secondary evidence. Mya Doss v, Koul- 
NAIN, 46 P.R. 1869. [E.. 10 P.R. 1880.] 

(5) -Registration Act, m6—Trees—Moveable 
property.—Ttees were held moveable property 
for the special purpose of the Registration Act 
01 1866, but not so in other Acts* Choodhby 
Roostum ali V. Dhandoo. 3 Agra 157. 

(6) —This circular is one regarding the paper 

to be used for engrossing Memoranda under the 
Registration Act. Qp. No. 37, dated the 20th 
September 1866, 6 W.R. Civ. Cir. Order, p. 9 . 

(7) —dci XIX of 13^3—Registration—Deed of 
sale or mortgage—Priority.—Act XX of 1866 

makes no provision for priority of deeds of sale 
or mortgages for sums exceeding Rs. lOO regis¬ 
tered under that Act, over deeds of sale or mort¬ 
gages also for sums exceeding Rs.lOO which 
might have been, but were not, registered 
under Act XIX of 1843. (2 B.H.G. 204, 222. D.) 
Qucere. Would it be otherwise if the sale 
or mortegage was for less than Rs, 100? 

Khandu Dulabdas v. Tara Chand Amar 
? \ 2 M. 108, 

^ JD* J ^ 
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Registration Act (XX of 1866)— conlinued. 

(8; - Registered deed of sals—Prior unregis¬ 
tered sale—Nolice — Act XIX of 1843.—A regis¬ 
tered deed of sale invalidates a prior unregis¬ 
tered sale-deed, though notice of the prior deed 
be alleged. KRISHNASARII PILLAI v. VENKA- 
TACHELLA AlYAN, 3 M H.C. 89. [R., 7 B. H. 
C. 45, y B H.C, 121. 26 P.L.R, 1900. F.B.] 

(9) — Registration — Acts XX of 1866 and VIII 
of ltd'll -Admissibility in evidence of document 
—'Question of procedure—Law at time oi suit, 
f/ppilcable. —A suit was brought in 1874 to re¬ 
cover money secured by a mortgage in writing 
of immoveable property made in 1870- At the 
time of the execution of the document, Act XX 
of 1866 was in force and by it the document 
^as not admissible in evidence even to enforce 
the demand for money, as it was not registered. 
At the time when the suit was brought, Act 
VlIIofl871 had come into force and accord¬ 
ing to it the document was rendered admissi¬ 
ble. Held that the oil law did not render 
such securities void but merely prevented 
them from being cflered in evidence, and that, 
as the question was one of the course of pro¬ 
cedure. It was governed by the law in force at 
the period of suit and that, under the new law, 
the document was admijsiblo in evidence. 
GUDURI JAGANNADHAM v. RAI'AKA RaM- 
ANNA. 7 M.H.C. 348. [Appr., 15 M. 336 ; R., 
1 B. 197. 13 M.308.] 

(10) — Limiiaiion Act, IX of 1871, sch. II, 
art. 168— Registration Act — Registration of 
certified copy of decree, —The words of art. 168, 
sch. 11, .\ct IX of 1871, refer only to registration 
Act of 1871 ; because there is no provision for 
the registration of a certified copy of a decree in 
any of the earlier Registration Acts. There- 
fore, the said article of the Limitation Act 
cannot apply to a decree, of which only a memo¬ 
randum has been registered uuder Ac t XX of 

1866. Ra.fah Rughoo Nundun Singh v. 
S. Cochrane, 24 W.R. 372. 

(11) —Agreement between landlord and tenant 
for moie than one year—Pattah—Act VlII of 
ISfib^Exemption from Registration Act XX of 
1866.—An agreement between a landlord and 
tenant in ibe Presidency of Madras for more 
than one year is a patt.ih within the meaning of 
Act VIII of 1865, and conscquontlv exempted 
from registration under Act XX of 1866. 

Vakaty Rama Reddy y. Duvvuuu Ayap- 
PA Reddy, 7 M.H.C. 234. 

(12) — Act XX of IRGG— Bond — Interest ,— 
Under a specially registered bond under Act XX 
of 1866, the creditor may summarily have a 
decree for the amount including interest up to 
date of decree. If ho intends to secure interest 
at the rate stipulated after suit and decree, it 
ifl not enough to insert the phrase “dale of 
realization,” h 8 this phrase must bo hold uon- 
trolled by other parts of the agreement. ADUAU 
MONEE DEIUA V. KOOLO CllUNDEU OHAT- 

TER.TKE, 21 W.R. 140. 

* 

(13) —See appeaej-aots And Regula¬ 
tions. 24 W.R. 225. 


Registration Act (XX of 1866)— continued. 

(14) —See Small Cause Court, Mofussil, 
Jurisdiction of—Practice and Proce¬ 
dure, 9 W.R. 477. 

(15) —See VENDOR AND PURCHASER— 
Purchase money and other payments 
BY PURCHASER. 5 B.L.R. App. 46= 14 W.R. 
20 . 

(16) —Ss. 2. 53—Sec CiV. PRO. CODE. 1908, 

O. XXII. r. 3 (1) (2). 14 B.L.R. 408, F.B.= 
23 W.R. 187. 

(17) —Ss. 3, 53. 55. Act XVI of 1864— 

RegiUration — Appeal. — The decision of the 
Subordinate Judge’s Court made after the 
passing of Act XX of 1866 upon a petition 
presented under Act XVI of 1864 must, uodet 
s. 3 of the Indian Registration Act, have the 
same cQoot as if it had bf'on passed upon a 
petition presented under Act XX of 1866; and, 
consequently, under s. 55. no appeal lies to the 
Judge. GiRISH CHANDRA DUTT v. BAZUL- 
UL-HUQ, 3 B.L.R. A C. 68. 

(18) —S. 17, cl. 4—CoiisfrHcfioH of words 
Sli iii-bi-Shau tn a poltak — Ref7isiraLon.— 
Where the (orin of a poitah is expressed by the 
words Skan-ba-SUan a year by year Uii^noy is 
lU'^ant, and such a pottab falls wiihiu the 
fourth clause of s. 17, Act XX of 1866, and is 
a lease for a term exceeding one year, and, 
unless rogistore.i, it cannot be received as evi¬ 
dence. RAMKU.MAR MANDAL v. BRA.TAHARI 

MRIDHA. 2 B.L R. A.C. 7S = 10 W.R. 410. 
[D., 14 W.R. 68.] 

(19) —Ss. 17, 18.—An agreoincnt to deposit 

certain deeds and to execute a proper agreement 
is not a document coming within the meaning 
of cl. 2, s. 17, Act XX of 1866, but, one the 
registration of which is optional, and which 
falls under the description m cl. 7 s. 19, of 
the Registration Act. MARK KIDDED CURKIB 
V. S. V. ^lUTU Raman (.'HETTY, 3 B.L R. 
A.C. 126 = 11 W.R. 520 [R., 15 W.R. 364, 

12 B.H.O. 175, 7 N.W.P. U4.] 

(19-o)—S. 18—See No. 19, supra. 

(20) —Ss. 18. 50,100-Scope— Registration .— 
S. 50, Act XX ol 1866, does not vuiato titles 
acquired prior to the passing of that Act. merely 
beciuso the instruments on which they rest 
are not registered. (/Jppr., 22 W.R 3; R , U W. 
R. 128, 47 P.R. 1871, 2 H. 299. (> B. 16S, F.B.; 
D., 19 W.R. 279. 7 C. 753.] Where, bolore the 
now Registration Lj^w was passed, a bill of sale 
was cxieutod, full considcr.ilion was paid, and 
the purchaser has obtaiiud, and remained in 
possession bona fide, (or eleven years, held that 
asub^rquont sale, duly registered under Act XX 
of 1806 which was in force at the lime of its 
execution, did not prevail against, or affect, 
the title which the purchaser under the prior 
unregistered deed bad acquired. OlRI.T.V SINGH 

V. giridhari Singh. 1 B.L R.A.C. 14= lO W. 
R. 63. [dppr., 22 W R,3; R.. 11 W.R. 128. 47 

P. R. 1871, 2 B. 299, G B. 168, F.B.; D., 19 

W. R. 279, 7 C. 753.] 
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Ss. 18, 50, 100—Priontu.—Where a 
plainuff came mto Uouri upon an unregistered 

“STuH afterTtfexe 

oution, and was met by an allegation of pos- 
Beesion under a deed ol sale by his mortgagor 
Ma that the registered deed must prevail fvet 

XX oM 8b6reierence to Act 

““‘"“‘'“‘■anding the fact 

he a!? ““^'g^tie-bona was executed belore 
ihe Act came lutu optration, the pnnciDle of 

the section having been contained *in the pre- 
vious Acts XIX 01 1848, S. 2 and XVI of ^64. 

UDH07 1 ^HUXTACHAKJEE v. 

257 , it., 9 G.VV.N. l4 ; Z)., 7 G. 753.] 

(22J—Ss. 20 , ^^ — 0bligatio7i specialhj register¬ 
ed and pUagmg iana as securuy-^EtUorcement 

oonta net, ais repayment of a loan 

rSdnA’.v^ specially registered under 

cmdimt ’ d to give the 

ihToonf "“'I mentioned 

had I t ““Sts, but 

mo “V.T ^ decree decla- 

De«J nind ! s tight to Sell the pro- 

inilTEB, 11 W,R. 222. IB., 14 W.R. 233.J 

elnel^l 0 / Registrar- 

J^ro,^-r ^ sement of refusal .— 

r mi^dtetion-Peti. 

[xfil ‘be Registration 

Ristcafr V ^ merely directory. A Re¬ 
lented dssd is duly pre- 

acorpunn would be justified in not 

any tin 5 registration, and not making 

Sks fitdeed if he 
has in “°“tse. hut, where he 

ment Lhl ®“dorsed his refusal on the docu- 

aud ine t of s. 82 are applicable 

aggrieved ““d the person 

to prelent a ‘i*" °"det of refusal has a right 
Where ,a I Petition to the District Court. 

leeiatfir a. ^ ^®S*®*'>^a'r-GeQeral, who refused to 
traiinn ^ presented to him for regis- 

Hien /’ within the jurisdiction of the 

jurldil^n^^^ within that 

pertv f; that jurisdiction, but the%ro. 

without documeot related was 

High Er.n^ jurisdioiion of the High Court, the 
the iTip ■ the District Court within 

power audit was within the 

iietipr I ®-ti‘gh Court to order the Registrar- 
i’EROv deed. In the matter of 

h'EHCv Wyndham, 6 B L.R. S76. 
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only on^i' ^2.—This Circular directs that 
hndLr CO ?T “^e^ioranda for registration 
mJlJi V' 0^ 1«66, be 

12th Judges. Civ. Cir. No. 7 dated 

^th March 1870. 13 W.R.Ciy. Cir. 13. 


Registration Act (XX of iSGS}-continued. 
(24-a}—S. 42—See NO. 24. supra. 

(24-6;—S. 50—See Nos. 20 , 21 , supra. 

100 —Dnre^isiered mortgage of 

1 « 7 ?— Act VIII o/ 

With regard to the law of 
registration and its express and explicit enact 
merit contained in ss. 5C and 100 of Act XX of 
1866 and s, 50 of Act VIII of 1871, a register- 
ed sale deed of land subsequent to the pfssing 
of the latter Act takes priority over an in 

ed in 1866. ADU Ram v. SADIKMuhim 

* 95 p!r. 

Act (XVI of 18641 

=foTx7r/r866“""^Ar^;"^ 

Act XX of 1866, s. 51—Jurisdiction —A snJi- 

Ac'tTvTofTsfir'^'' "®Sistere'd under 

of 1866 be brought within 6 years from the 
time when the cause of action arises. lu a suit 
for money lent under a bond, which wL exe 
cuted at a place where plaintiff bad been resi- 
dent at the time and some years previously 
nd which provided for payment to the plaintiff 
n person, held that the intention of the^parties 
being to tnake the money payable there the 

Wr Jurisdietion. Nirban 

SI^GH V. Kumla SaHOY, 17 W.R, 345 . 

(27) S. 52 Obligation—Pledge of land at 
trla t^ °f loan.-k con- 

interest is an obligation within the meaning of 
e. 52 of Act XX of 1866, though, by the samJ 

aL'urr?or the“‘' 

security for the payment of the debt. This 

Judfe?n'?he“ eoforoed by a Subordinate 
Judge in the summary manner allowed bv the 

0H™rBre.7srriJ“?fi;K“s?; 

Pro-edure—Repeal. — Orders in execution 
under ss. 53, 54 and 55 of Act XX of 1866 ^te 
not appealable. Though this Act haa hf 
repealed by Act VIII of 1371 rh. 

under it hL been saved by ss’ 53 srTnd SA 
of the latter Act. Ramanand THE BAn^ 

M9 W R 130 17 W R^ 

512, Cited.) [Overruled. 1 A. 583.] ' 

(29) —S. 52—Nee AGREEMENT, 9 W.R. 498, 

(30) -S. 52-See Merger. l b.L.R. 0 G. 35 , 

(31) Ss. 52, 53—Smi^ on registered deed of 

simple mortgage.-Tlh^rQ is nothing in Acfx^ 

^d rh^veotVn’"''®® °5Iigatio“s" ^L^anh 
from"tha"pmvUbns°of si S^and s'lf 

COBINDSHHNEERaEE V. GlRDHARlEtimH; 

iJ^name%f^% ^^—f^nature by single partner 
narne of firm—Summary procedure _The 

managing partner of a firm, wL had executed 

a pro-note, on behalf of his firm, registerenhe 

note under s. 52, Registration Act, and signed 
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Registration Act (XX of iZW—continued. 

the agreement mentioned in as. 52 and 53i 
Held that, as there was nothing in the section 
to show that the summary remedy thereby 
given was so given against any person other 
than the obligor signing the agreement, the 
other partners of the firm could not be made 
liable. If the obligee wished to proceed against 
other persons alleged to be liable under the 
obligation, he should do so by ordinary Civil 
suit. Qucere: —Whether he could do so after 
resorting tc summary proceedings against the 
obligor who had signed the agreement ? In re 

Bakatram Badrinath, 6B.H.C.0.C. 131. 

( 33 )_ 5 s 52, bZ—Summary suit—Bond con¬ 
taining sixpulation that in default of due pay¬ 
ment of vitere&t principal sum is recoverable — 
Summary procedure if applicable* —A mort¬ 
gage bond payable 2 years alter the date of its 
execution provided that interest should bo paid 
in instalments and that, on failure to pay the 
instalmenta in due time, the whole amount 
of principal was due, and the bond was specially 
registered under s. 62. Held that, as, in such 
a case, it would be necessary for the plaintiff 
to produce evidence, beyond the mortgage deed 
itself, to show default in one of the monthly in¬ 
stalments of interest payable by the mortgagor, 
the summary procedure provided by s. 53 of 
the Act did not therefore apoly. In re GANPAT 
MONIK.TI PATIL, 6 B.H C O.C. 64. [Disappr., 
6 M.H.C. 4.] _ 

i (34)— Ss. 52, 53 — Bond—Instalment — Re¬ 
gistration. —A bond for a sum of money payable 
by instalments contained a proviso that, in ease 
of default being made in the payment of two 
successive instalments, the whole amount secur¬ 
ed by the bond and remaining unpaid should 
become duo. The bond was specially registered 
under s. 52 of Act XX of 1866. Held that the 
whole amount remaining due on the bond could 
not be recovered in a .summary way as provided 
by s. 53 of Act XX of 1866 on the allogatiou of 
default of payment of two consecutive instal¬ 
ments—ss. 52 and 53 not applying to such a 
case. Held, also, that these sections apply 
only to the two oases—whore the full amount 
of the bond becomes payable and whore an ins¬ 
talment becomes payable ; and that the sections 
do not apply bo cases not falling strictly within 
the words of the Act. In the matter of the 

Indian registration act. 1866, and in the 
matter of Lachmipat SiNGH OooAR Roy 
Bahadur, 2 B.L.R. O.G. 151 = 11 W.R.A.C. 
24. (8 W. R. 466. i^.) [F., 6 B.H.G. 60, 64 ; 

B., 85 P.R. 1869.] 

(35)-S9. 52, 53—See LIMITATION ACT, 
1871, arts. 166, 167, 1 A. 586, P.B. 

(36 & 37)—Bs. 52, 53 —SmADD CAUSE 
Court, Presidency Town. Jurisdiction 
OF— General, 6 B.L.R. 177 = 14 W.R. 478. 

(38)—Ss. 52 to 54 — Registration—Money 
lond.—Bs. 62 to 54 of Act XX of 1866 contem¬ 
plate bonds for the payment of money and 
none others. A bond which provides for the 
delivery of paddy without any Bpecification as 


Registration Act (XX of 1866)— continued, 

to the money-value of such paddy of the 
amount to be paid if the paddy is not delivered, 
is nob a bond which can be enforced summarily 
under the provisions of s. 53 of Act XX of 
1866. JADUB MUNDUL V. BISHOO SIRDAR, 
15 W.R. 369. 

(39) —S3. 52, 53. 55—Act VIII of 1859. ss. 2 

and 32— Mortgagee's lien — Suif to enforce 
specially registered bond — Jurisdiction. —B. 55, 
Act XX of 1866 is no bar to the jurisdiction of 
the Civil Courts in entertaining a suit for the 
enforcement of a lien on landed property mort¬ 
gaged under a bond specially registered under 
that Act. OOTSHUB NARAIN ChOWDHRY v. 
Chittra RECKA GOOPTA, 14 B.LR. 411, 
Note = 17 W.R. 154. (fi., 14 B.L.R. 408 = 23 

W.R. 187 } 

(40) — Ss 52 to 55, effect of. —The effect of 
ss. 52 to 55 is to make a decree under them of 
precisely the same validity as any other decree, 
to make it enforceable by the sime process, 
but to render it impeachable on the special 
grounds referred to in s. 55. The special oiroum- 
stances must be such as to show a vice in the 
mode in which the contraot to submit to 
decree and the special registration were obtain¬ 
ed, and an iofirmity in the original obligation 
will not do. SINIA TEVAR v. RaJAH STRI- 
MANTA RANGASAMI AIYANGAR. 7 M.H.C. 
121. 

(41) —S. 63— Application— Statutes confer¬ 
ring summary remedy are to be strictly applied. 
—The terms of s. 53, Aot XX of 1866, con¬ 
fine the summaryromedy to obligations mak¬ 
ing the whole debt payable at one date or by 
instalments at several dates, and. in the case of 
an obligation of the latter description, to the 
recovery of only the amount of each instalment 
as it falls duo. A summary remedy of this 
nature must be strictly applied. VenithitHAN 
CHETTY V. MOOTHIROOLANDI CHETTY, 6 M. 

H.C. 4. 

(42) —S. 53—Applicable only as between 
vnmediate parties. —The summary remedy 
under s. 53 of the Registration Aot is made 
applicable only as between the immediate 
parties to the registered obligation ; and there 
is nothing in the language of ss. 53 to 55 to 
warrant a distinction in favour of the represen¬ 
tative of an obligee. In the matter of SUBBO- 
VIYAN. 4 M H C. 233. (3 M H.C. 199, F.) 

(43) — S. 53—Sumynary application under.-^A. 
summary applioation under s. 53, Aot XX of 
1866, cannot bo entertained at the suit of the 
assignee of the obligee. GOUR MOHAN D.AS 

V. Ramrup Mazoomdar, 1 B.L.R. A.C. 42 = 
10 W.R. 84. [R., 23 W.R. 187.] 

(44) —S. 53 —Nature of proceedvtgs under,— 
Proceedings taken under s. 53 of Act XX of 
1866 for the onforoomont of speoially registered 
bonds are not suits. A suit pre supposes there 
may be a defence. S. 53 of the Aot does not 
permit a defence. J.AMNA DAS v. MAHOMED 

ALI KHAN, 23 P.R. 1874. (6 W.R. 8.O.C. Ref. 

11 , F.) 
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Re^istFation Acfc (XX of 1866)— 

(45) — jS. 53— Suit to enforce obligation against 
representative of one of the original obligors — 
Lien on surplus saZg-proceeds.—Where a suit to 
enforce an obligation had to be brought 
against the representatives of one of the 
obligor’s, and the object of the suit was to 
enforce a lien upon the surplus sale-proceeds 
in deposit in the Collectorate, held that the 
suit, would not be covered by the provisions of 
B, 53 of the Registration Act. BOISTUB 

Churn Digputty v. Gobind Pershad 
TEWaree, 13 W R. 203. [R., 9 M.L.T. 235 
= 8Ind. Gas. 1072 = 21 M.L.J. 320 = 34 M. 
188 = M.W.N. 1910, 799.] 

(46) — Bond registered under s, 53, Act XX of 
1866 —Suit on—Instalments — Waiver — Suit, 
Alteration of. —Where plaintiff sued for recover¬ 
ing the amount due for two instalments under 
an instalment-bond registered with an agree¬ 
ment under s. 53, Act XX of 1866, one instal¬ 
ment of which was due more than a year before 
the institution of suit, and the Court of Small 
Causes, having found that the bond was not 
executed by the defendant and was not properly 
registered, dismissed the suit, the High Court, 
on a reference, did not allow the plaintifi to 
waive the first instalment and get a decree in 
respect of the second instalment only, since it 
would have the efiect of allowing the plaintiff to 
alter the nature of the suit and obtain payment 
of a sum of money to which he was not entitled 
upon the finding come to by the Small Cause 
Court after hearing the evidence. DHUNNUN- 
JOY GHOSE V. BEMAL DHAR BAGDBE, 17 W. 
R. 5U. 

(47) —S. 53—Producfton of registered bond 
with application, not a suit — Jurisdiction .— 
Under s. 53 of Act XX of 1866, it is not com¬ 
petent to a Civil Court to pass a decree that the 
amount due under a registered bond shall be 
realized out of the property mentioned there¬ 
under, or to pass a decree for the whole amount 
of the bond on the ground of its having become 
due by a default to pay an instalment, merely 
on the production ol the registered bond and 
the petition of the bond-holder. It was not 
the intention of the Legis)ature that an appli¬ 
cation uuder s. 53, founded simply on the 
production of a registered bond and the bond¬ 
holder’s petition should be substituted for a 
regular suit against the property. GRISH 
CHUNDER GHOWDHBY V. KRISTO SOONDUR 

Bandyal, 14 W. R. 277. 


(48)— S. 53 — Eypothecation — Mortgage — 
Sale in execution ,—A decree in a suit on a 
bond under s. 63 of Act XX of 1866, can pro¬ 
perly only be a decree for money, and not for 
enforcing any lien against property hypothecat¬ 
ed in the bond. Where it appears, on the face 
of the decree, that although it professed to 
declare the lien, it was passed under the special 
provisions of s. 53 of Act XX of 1866, it oould 
only be held valid as a money decree. A pur¬ 
chaser of immoveable property at auction in 
execution of a money decree acquires merely 


Registration Act (XX of 1866)—continued. 

the rights and interests, which the judgment- 
debtor had at the time of sale. AKHE Ram v. 
Nand KISHORE, 1 A. 236, F.B. [F., 1 A. 
240.] 

(49)—S. 53—Loan on pledge of immoveable 
property—Sureties for loan—Liability of sure¬ 
ties before exhausting property pledged.—Oer- 
tain borrowers executed a debt-bond under¬ 
taking to re-pay the Joan with interest and 
pledging certain immoveable property as secur¬ 
ity for payment of the debt. In another part 
of the same instrument certain other person 
became sureties for the re-payment of the loan, 
in the event of the loan and interest not being 
recovered from the moveable and immoveable 
properties of the borrowers. The lender brought 
a suit upon the bond against all the subscrib- 
ing parties and obtained a decree for payment 
of the sum borrowed with interest with a de¬ 
claration that the amount should be realised by 
the sale of the property pledged. The decree 
was made against all the defendants. Eeldt 
tnat, in the circumstances of the case, the Court 
should not have made any declaration as 
against the property pledged, but must have 
passed a simple decree for money in the terms 
of s. 53 of Act XX of 1866 with the contracted 
rate of interest and costs. POORNO CHUNDER 

Ghose V. Gobind Chunder Mookerji, 22 

W.R. 28. 


(50) S, 53— Decree upon bond specially 
registered unOer s, 63 of Act XX of 1866— 
Mofussil Small Cause Court, cognisability by— 
Second appeal from order in execution. —A suit 
upon a bond, specially registered under s. 53 of 
Act XX of 1866, for Jess than Rs, 500, is cog¬ 
nisable by a mofussil Small Cause Court ; and 
no second appeal lies, under s. 586, Civ. Pro. 
Code, against an order passed upon an execu¬ 
tion application in respect of a decree made in 
such a suit. H W.R. 478-6 B.L R. 177 does 
not govern Small Cause Courts in the mofas- 
sil* Queere'. Whether an appeal lies at all 
against such an order in execution proceedings 
in respect of such a decree? Wote.—There is a 
difference of opinion on the question between 
the Calcutta High Court and those at Bombay 
and Allahabad. Sri BULLOV BHaTTACHARJI 

v. Baburam Chattopadhya, 11 C. 169. 

\.Appr,y 18 A. 481 = a.W.N. 1896,160, P.B.: 

12 C.P.L.R. 12.] 

(51) S. Ambiguous decree—Construction 

Mortgage decree — Lien. —An ambiguous 

decree must be construed so as to be in har¬ 
mony with the words of the law. In a decree 
on a mortgage bond passed under s. 53, Act XX 
of 1866, It is not competent to the Court to 
confer a lien in accordance with the bond. 

ASMA bibi V. Ram Kant Roy Chowdhby, 

19 W.R. 251. 

(52) S. 53— Decree under s, 63, Act XX of 
1866.—A decree made under s. 53 of Act XX of 
1866 has all the effects of a decree passed in a 
regular suit under the Civ. Pro. Code. GUNGA 

Narain Chatterjee v. Radha Krishna 
DUTT, 25 W.R. 822. 
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Registrat fon Act (XX of 1866)—continued. 

{6i) — S. 53 — Decree — Appeal—Decree un'ier 
sevlion nnt a decree in regular suit—Limitation 
Act. 1871. o.r(s. 106, 107. — Although it is clear¬ 
ly jusr, that a pirby who has covenanted to 
submit to a summary decreo should not be 
allowtd to appeal against such a decree : yot, in 
the execution of such a decree, both parties 
being exposed to all tbe ordinary ri>ks and pos¬ 
sible injury arising from an erroneous ord-r, 
there would appear no just cause why the suf¬ 
ferer should be deprived of any of the ordinary 
remedies which the Civ. Pro. Code provides 
fora decree holder or judgment-debtor. Act'ord- 
it was held that an appeal lies from an 
order in exeoutinn of a decree made under s 5d 
of Act XX of 1866. [F.. 1-2 0.511; 10 C 

196, P.G.] Whet her a decree made under s. 53 
of Act XX of 1866, is to be taken as a decree in 
a regular suit or not, is provided in the Regis¬ 
tration Act itself. The Act in ss. 52 and 53, 
speaks of the proceeding as a mode of recover¬ 
ing money “in a summary wav,” and directs 
that the petition shall be presented “ to any 
Court, which would have had jurisdiction to 
try a regular suit on the obligation for the 
amount se -ured thereof.” So, unless it is sup¬ 
posed that the Legislature has used technical 
terms in different sen'-es at different times, it 
is quite clear that a proceeding under s. 5;3 of 
Act XX of ]8Ct>, though in the niture of a 
suit, is not a regular suit, and that a decree 
passed in sucli a proceeding is a deci-ion of a 
Civil Court other than a decree pissed in a 
regular suit. Accordingly, such a decree was 
held to be governed by art. 166 and not art. 167 
of the Limitation Act, 1871. HhIKAMHAT v. 
JOSKPH FhunaNDKZ. 5 B. 673. F B. [R . 0 
B. 54.] 

(51) --5 53 —Decree.'i under s. 53 of the Regis¬ 
tration Act (XX of 18661 — Appeal. —No appeal 
lay from decrees, or from orders in execution 
thereof made under s 53 of Act XX of 1860. 
BHYUUP CHUNDUR V. Gor.AP COOM \UY. 3 C. 
517. 

(551— S 5‘3— Special reqistratioyi — Decree 
sought against personal representatives of deceas¬ 
ed obligor. — XJnQlot the R-’gistration Act, on 
production of the obligation and record, the 
petitioner is declared t<> bo “ entitled to a 
decree. ” Reliance is placed upon the special 
registration a*’ a substitute for anv investigation 
by Ibe Court; but whenever any now pirties 
are introduced or any question arises as to 
matter suosequont to the registration, it is 
obvious that the ground for tlio Rummary re¬ 
medy fails. So, under ^s. 52 and 5:3 of Act XX 
of 1866, a decree could not be passed against fho 
representatives of the deceased obligor. By the 
majority of the Court ( fJolhioay and Collett, 
JJ., dissenting). PUDIYAPOUAYIL MAMY v. 
MADAKARTH AMMAN KUT'JT, 3 M.H C. 199 
[F , 4 M-H.C. 233.] 

(56)—6’. 53. cl ‘3—Application for enforce¬ 
ment of bond—Award of interest—Mode of 
drawing up decree.- la an application for the 
enforcement of a bond made under s. 53. cl 3. 
Act XX of 1866, the decree should not award 
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interest subsequent to the date thereof, but 
should be drawn up in striot conformity with 
that section. ThAKOOR BharirO SiNGH v. 
Bechoo Jool.VHA, 3 Agra 393. 

(57)— S- 53^Prnvision in decree — Rate of 
interest —Co.9f<5.—No sum as interest from the 
d\te of decree to the date of realization couM 
be awarded hy a decree under s. 53, Act XX of 
1866- It could only award a sum not exceed¬ 
ing that mentioned in the bond together 
with interest at the rate qppcified (if any' to the 
date of decree, and a sum for eosts to he fixed 
hv the Canrt. MAHCUM CHUND V. MANTAB, 

3 Agra 318. 

(591-S. 53—See BOND, 5 B L R. Ifi7==l3 
W.R. 252. 

(.59)—a. .53 —PeMNT—M rsCELLANE- 
OCS. 19 W.R. 1.56. 

f60>-s. 53 —Smale Cause court, 

MOT^nsSTL, .TURTSniCTION OF — GENERAL, 

18 w R. ion. 

^60—S. 53—.<7ee SUMAtARY PROCEDURE, 
10 W R. 84 = 1 B L R. a .0. 42. 

iCA-n)—^.53—Sce Nos. 16.17. 22.31.32, 
33, 34, 35, 36. 38, 30 40, sunrn. 

(621—-53. 54. 55 —Sumniary rmcedure 
undt>r 'let XX of 1966 — /fnneo/ frmn order in 
rxecution of decree fh‘’reundt>r .— An aopeal froni 
an order nr decree nas'od in omeoodings had in 
eveouMon of a dooreft made und^r a. .53 of Act 
XX of 1866 is not barred hv anything in a. 5.5 
of that Ant. SlUltULLAV BH.ATTACH XR.TEB 
V Baburam CHATTOPADHYA, 12 C. 511, 
P B. 

(62-o)-S. 54~Sefl NOS. 3S. 30. 40. 62, 
supra. 

(63) —,<?. 5,5 —Rir of apo^nl —(IpTihVibifify to 

and erccution. of decree —Where «. 55 
of tho R^glctratinn Act, XX of 1966. harred an 
anneal, it did so equally in matters of exeention 
as in resnoet of the decree nacsjcd. — Qufvrp ; — 
Whether a deereo naQ^^ed under a, 53 of the 
Registration Act ia or is not a summary A^oree 
within thrt ni'^anine of a. 22 of Act XTV of 
1850 TIURNATH C.H\TTER.TEE v. FUTTTCK 
CHUNDER SUMADDXU. 18 W R. 512. [Dlss., 
1 A. .583 F.B.. 12 C 511. F.B ; F., 23 W.R., 
328 21 W R. 225. 3 0. 517.] 

(64) — ,9. .55 — Svecialhf registered bond— 
Deere'*—flennhr suit — Cause of action. — A 
de'*ree obtain*''! hv the nlain^iff on a soeeially 
registered bond under Act XX 1966 and set 
aside under a. 55 of that Aet, held not to bar a 
regular suit on the bond. UTSU AB NARAYAN 

Ohowdbuy V. Chtttra R-\KA Gutpv. 8 
B LR. App. 92. (6 W.R. Mia. 121,6 W.R. 

11. Cons.) 

(65) -R. 55 —Pee 'MANAORR —OP ATTACHED 
PROPERTY. 15 W.R 477. 

(66) —S. 55 —9ee Res .TUDICATA—CAUSE 
OP ACTION, 17 W.R. 154. 

(67) —S. 55—Ser Nos. 17, 40, 62, supra. 
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(68) — S. 82— See No. 23, supra. 

(69) —S. 84—S^eNO. 23. supra. 

(70) S. 100—See NOS. 20, 21, supra. 

Registration Act (YIII of 1871). 

[Rep., ACT III OF 1877.] 

(1) —This circular caacels 7 Circular Orders 
which have ceased to be necessary since the 
new Registration Act, VII£ of 1871, came into 

force. Civ. Cir. No. 18. dated 6th July 1871, 
16 W.R. CiY. Cir, 2. 

'2)-Deposit of Will under Act VIII of 1871 
(Old Regii^tration Act) is no registration— See 

Wild—Miscellaneous. lO C 976, P.G.= 

11 I.A. 121. 

(3) —S. 2-^ciVII of 1870—Act XX of 1866. 
fl. 62. - The effect of the first and fourth clauses 
of B. 2 of the Indian Registration Act of 1871, 
read with the provisions in sch. I as to the 
extent of the repeal of Aon Vflof 1870, is to 
keep in force all the provisions of Act XX of 
1866 relating to the procedure for the recovery 
in a summary wiy of the amount of an obliga¬ 
tion upon agreements recorded under s. 52 of 
that Act, before the first day of July 1871. 
Pachaiperumad CHETTI V. SAVAYYAR 
Audoni, 6 M.H.C. 351. 

(4) — Ss. 17. 49— Unregistered mortgage with 
^oss<?ssion — Subsequent registered mortgage — 
Priority—Act I of 1872, s. '91—Parol evidence 
of existence of unregistered mortgage whether 
admissible —S. 17 of the Registration Act read 
with s. 49 of the same Act reuders invalid an 
Unregistered mortgage-deed whether accom¬ 
panied by possession or not, as against a subse¬ 
quent registered mortgage-deed, and s. 49 
preclules the prior mortgagee from relying 
upon the unregistered deed r.o prove the mort¬ 
gage to him (14 W.R. 250. Diss.) S. 91 of the 
Evidence Act (I of 1872) precludes an un- 
registered prior mortgagee from adducing oral 
evidence in proof of the mortgage to h»m. 
Chowgatta V. CHATABSING. 18 P R. 1878. 
(1 B.L.R. F.B. 59, 6 B.H. O.A.C. 59, R.) 
[P., 70 P.R. 1880, 126 P.R 1884; R.. 93 
P.R. 1883. 90 P.R. 1886. F.B. ; D., 2 P.R. 
1885.] 

(6)—Ss. 17, 49— Unregistered mortgage, 

admissibility of, to prove money lent ,— When 
an iostcumout creates a title or interest in land 
and is also a security for money lent (as a deed 
of mortgage of land), it may be received in evi¬ 
dence as a document to prove the money lent, 
though unregistered. BISHEN SINGH v. 
Bunder and Ram Dass, 40 P.R. 1874. 

(6)—S. 10 —Evidence Act (T of 1872), s. 92 — 
Document inadmissible for xoani of registration 
^Exclusion of oral evidence to prove its terms ; 
“rPrevious oral transaction leading to execution 
of document, evidence of — Possession, pre- 
sumption from .— The plaintiff claimed occu¬ 
pancy rights in certain land under a gift 
accompanied with possession. The terms of 
the gift were embodied in a deed which, for 
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want of registration, was inadmissible by reason 
of s. 49 of ihe Registration Act (Vlll of 1871). 
Held that oral evidence of the contents of the 
deed could not be given : nor could the plaintiff 
fall back upon oral transactions preceding the 
I execution of the document, for proving the 
gift. Held, also, that as the plaintiff’s case 
was not that he was the owner of the land, 
but that he had acquired an interest falling 
short of ownership uuder a transaction effected 
by a written instrument, and such transaction 
could not be proved either by the production 
of the instrument, or by oral evidence, the 
presumption arising from the fact of possession, 
taken by itself, could avail him nothing. 
BADRA V. Makhna, 58 P.R. 1877. [P., 18 

P.R. 1978, 123 P.R. 1882.] 

_ (7)—5. 10—Unregistered document—Objec¬ 
tion to admissibility, urged in appeal—Mortgage 
of Land for over rupees 100 with right to share 
^n produce — Suit for value of produce —Effect of 
want of registration of mortgage-deed On plaint¬ 
iff's tight. Objection to admissibility in evi¬ 
dence of a dccumeut on tbe ground that it is 
not registered, can be entertained by an 
Appellate Court, though the objection was not 
urged in the Court of first instance. Where 
two plots of land were mortgaged by A to B for 
sums of over Rs, 100. by two unregistered 
deeds which provided that on payment of the 
amounts, the lands were to be released, and 
meanwhile, half the produce of the lands was 
to goto each party, held, in a suit brought by 
B to recover the value of his share of the 
produce for a certain year, that the deeds did 
not give a right to share in the growing crops' 
independently of an interest in land, but only 
as accessory to the interest which the mortgage 
created, aufi were compulsorily registrable. 
Held also, that though the plaintiff’s .suit was 
for money, he could not prove his right to the 
money claimed without resorting to the mort¬ 
gage transaction in order to prove his title to 
the crops, which he could not do by reason of 
s- 49 of the Registration Act. Sarboland 
Khan v. Chand Singh, 84 P. R. 1877. [F 
123 P. R. 1882.] ■- ■' 

(8) S. 49— See Nos. 4 and 5, supra. 

Registration Act (IH of 1877). 

[REP.. IN PT., ACT XIII OF 1889 • Rep 
in PT AND AM., ACT XII OF 1891. AM. ACT 
XII OF 1879 ; SS. 104 TO 107 : ACT XIX OP 
1883, S. 12 (1) and (3» ; ACT VIl OF 1886' 
ACT^VII OF 1888, S. 65 ; ACT XVII OF 1899' 

Supplemented, act I of 1680. s. 3 • act 

IV OP 1882. S. 54. PARAS. 2 & 3, AND SS. 59, 
107 AND 123 (see S. 4, AS AMENDED BY ACT 
III OF 1885, s. 3). Rep , (except in Bri¬ 
tish Baluchistan), act xvi op 1908. 
Declared in foreign British Baluchis¬ 
tan, Reg. I OP 1890, s. 3.] 

{!)—Future crops are immoveable property.— 
According to the Registration Act immoveable 
property includes any benefit to arise out of 
land and consequently future crops must her 
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classed as immoveable and not as moveable 
propercv. RAJA BlJE BAHADUR v. GANOO- 
LAL. S C P.L.R. 6. (13 0.262. D.) [F., 5 

N.L.R. 21.] 

(2) — Evidence—Document creating interest in 
land— Inadmissible for want of registration — 
Admissibility as evi^nce of debt. —Although a 
bond which created au interest iu laod as 
security for a debt is inadmissible in evidence 
if unregistered, it may be adduced as evidence 
of the debt, and a money decree m-iy be given 
on the basis of it for the sum secured by it, 
SEETA KULWAR V. JUHUR NATH PERSHAD, 
3 Agra 170. [F., 9 C. 620. P.B.; App , 3 A. 
229. F.B.] 

(3) — Evidence — Unregistered bond affecting 
land—Suit for personal relief—Admissibility o1 
bond .—An unregistered bond containing the 
oondiiion that the lender will get possession of 
certain land in default of payment by the 
borrower within a specified tim-i, is admissible in 
case the lender sues, not to enforce any charge 
or lien against the land, but for personal relief 
in the shape of a decree against the defendant 
for the payment of the bond debt. ESHREE 
Rai V. BINDOOT Rai. 3 Agra 60. 

{i) — Registered and unregistered sale-deeds-^ 
Possession .—A purchaser under a registered 
sale-deed has priority over a prior purchaser 
under an unregistered sale deed who had, but 
lost, possession before the subsequent registered 
deed. Ghisu v. Amirulla. A.W.N. 1881. 33. 

(5) — Registered and unregistered documents — 
Unregistered documents executed before Act III 
of 1877.— Documents not compulsorily registr¬ 
able, executed before the Registration Act of 
1877 came into force, will not, if unregistered, 
take effect against latter registered documents. 
SHIBCHUNDRA CHAKRAVARTI V. JOHOHUX, 
7 C. S70 = 9 C.L.R, 224. i2 A. 851, F.; 4 C. 636. 
Dist.) [F., 11 0. 661; Rel. on, 9 C.VV.N. 14 ; 
R., 6 A. 164, 13 B. 229. 20 B. 158.] 

(6) —Presentation of insuj/iciently sta^.tped 
document for registration—Effect .—There is no 
provision in the Registration Act or in the 
Stamp Act, which lays down that, where a 
document is presented for registration insufii- 
oiently stamped, the presentation shall be no 
presentation. It is a good presentation, though 
the actual registration is delayed. SHAMA 

Oharan Das v. Joyenoollah, il C. 780. 
[R., 3 O.P.L.R. 67.] 

(7) — Patta —"T/iis to remain in force until 
another patta is granted ” — Construction — 
Lease.—The words “This is to remain in force 
until another patta is granted express an in* 
tentioD to create or regulato the terms of a ten¬ 
ancy beyond the year and from year to year. 
[R. 9 G.P.L.R. 88.J Looking to the language 
of the Registration Act, the term ‘patta’ appears 
to bo included in the lerm ‘lease.’ A lease fora 
term, not exceeding five years at a rent reserv* 
od not exceeding Re. 50, is exempted by the 
Local Government from Registration. Vbn- 
KATAOHELLAM CHETTI V. ANDIAN, 3 M. 

508. [R., 9 O.P.L.R. 88.J 
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(8)— Registration—Interest in land — Value,^ 
The value of the interest created in immovea> 
ble property by a mortgage bond is. for purpos* 
es of the Registration Act, that sum by the 
payment of which the interest could be deter^ 
mined. Tiyagaraja v. RamANUJAM. 6M. 
422. [R., 23 M. 105.] 

f9)—Public works cess Bengal Act III of 
1877—Road cess—Public cess—Income tax— 
See Ben. Act X of 1871, ll C.L.R. 140. 

(10)—Compromise, petition of, relating to im¬ 
moveable property—Registration Act—Judicial 
proceediugs--Transfer of mortgagee’s rights to a 
third party, mortgagee’s right to question vali¬ 
dity of—See Compromise— General, 6 0.C.- 
362. 

(Ill—S^e Hindu Law—adoption, 19 B. 
239. 

(12) —See Immoveable Property 66 Pr 
R. 1900. 

(13) —See Maxims, 5 Bom, L.R. 995. 

(14) —Constructivo notice—Registration Aofr 
—See Notice. 7 C. 199. 

(15) —See SUMMARY DECISION. 10 0. 196- 
13 C.L R. 385 = 10 I.A. 119, P. C. 

(16) — See Transfer of Property act, 

1882. s. 54. A. W N. 1885, 201. 

(17) —Trees—Movoablo or immoveable—Da* 
termination of question—See TREKS, 9 C.P.L, 
R. 53. 

(18) -S. 17—See CONTRACT ACT, 1872, a. 93, 
139 P.R. 1883. 

(19) Ss. 17, 23 to 26 and 77 —Agreement option^ 
ably registrable—Date of execution, necessity 
fer—Evidence lo prove date, admissibility of — 
Description of property, sufficiency of—Refusal 
of executant to admit execution — FxecMfion 
not voluntary—Limit to enforce re{?tsfra(ion, 
mavitainabilUy of. —Disputes had been going 
on for a long time between the parties ta 
the present suit regarding the right to 
oolloct rents of certain properties. The 
then Sub-Divisional Officer of the division 
sent for them and, on thoir reaching his 
quartern, the Oflicor asked them to settle 
their disputes then and there. The plaintifi 
offered certain terms and the Sub-Divisiona. 
Officer told the defendaot, that, unless ho aol 
copted those terms, he would be sent to 
Ultimately after being coufiuod for nearly the 
whole of the day in the bungalow of the Officer, 
without being allowed for bathing and food, the 
defendant agreed to sign a compromise and an 
agreement was written out by the Sub-Division* 
al Officer, signed by the plaintiff and the defend¬ 
ant and witnessed by the Sub'Divisional Offl* 
oer and the Assistant Superintendent of Police. 
The agreement did not contain the date of exe¬ 
cution. It gave the names of Dihis and 
Chuks of the properties comprised therein and 
not the names of the distriots wherein they 
were situate. The plaintiff presented the agree* 
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mcDtlor registration, admiiting his execution 
theiecf. Tbecefendant aid not appear before 
the Sub Begistrar and prcceedings to enforce 
hie aitcnaance were una^jaiJing. The Sub-Re¬ 
gistrar, thtrefire, aomnted iLe aoenment for 
registration as regaros ihe plaintifi but refused 
to do EO as regaros the defendar^t. On appeal, 
the Special Sub Registrar affiinied the decision 
of the Sub-Registrar. Hence the present suit 
under s, 77. Held^ there is nothing in the Act 
requiring a document presented for legistration 
to be dated. Documentary or parol evidence 
would be admissible to prove when, as a matter 
of fact, a doctment Uudered for registration 
was executed. In the ciicumsiances oi the case 

properties was sufficient! 

It Beidy also that, 

though the agreement was optionally regis- 

trable, asthe provisions of the Act ‘enforcing 

the appeaiance ol executants and witnesses ’ 

ate appjitable to the case ol a dccument, the 

regisiiation of which is optional, the itfusal of 

such an executant 10 admit execution gives rise 
to a cause ol action under 8. 77 ol the Act. Beld, 

lurlher, that the dtfendant^s signitg of the 
agreement under the circumstances ol the case 
was not an ‘executicn’ tbeieol wnhm the 
meaijing ol the Act, inoetd it was no ‘execution * 
at all. Execution means voluntary execution, 
the signing cf ihe dccument of the executant’s 
Iree-wili. Appeal allowed and suit oismissed. 
LHAhDEA KISHORE AJUhSHI v. DIRENDRA 

^ 126. ,6 W. R. Mis. 

I3I, 1 B.L.R, O.C. 47, 4 M.H.C. 426, D.), 

( 20 ) —Ss. 17^ 49^ Qj-qI agreement follcwea by 
eta of 6ofg,— The Gcuris recognise a special 

mercantile practice as to the creation of an 
equitable mortgage by the deposit of title deeds, 
out decisions relating to such contracts are not 
applicable to ordinaiy contracts lor the trans- 
ler of immoveable properly. Where the owner 
or certain immoveable property mortgagid such 
property on a duly ngistered moitgage deed 
atd subsequently signed on such deed an 
endorsement twhich is attested) to the effect 
loat the mortgagor had absolutely made over 
the mortgaged property to the mortgagee, such 
endorsement—though written, as alleged, alter 
aeuvery of such pioperij —was intended to be 
the deed of sale and was tacitly considered by 
e patties themselves as the only repository 
^ the Hppiopiiate evidence of iheir agree* 
“ent, aLd as tuch was subject to tbe 
^ovisions of B. 17 of the Registration Act. 

Ma Nyeir Tea v. Maung Kya gaing, L. 

34. (5 B. 232, 11 B.L.R. 

(21) 5 , 17 ands. 49—Deed of compromise — 
eluicn to Court—Boiument declaring right 

to immoitoth prcjtUy enr Bs. ICO tn value— 
^aam%!,ibiliiy of whole documtnt m tvidence— 
disilobing a cause oj action irrespective 
0} the unregisitrtd floci^werif.—P)ainiiff sued 
un er s, 265 of tbe Contract Act asking lor a 
aiesclution of partnership, and the allotment 
0 him of hisshare in the assets and property 
of the firm, and appealing to a document 

C. VIII—36 
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(which was UDffgislerea) as explaining the 
reJative rights of the parties, and the share he 
was entitled to It appeared that tbe plaintiS 
bad previously filed a suit for dissolution but 
having ceme to terms with the defendant, ap- 
pearea in Court with the document propounded 
in the present case, which showed that on certain 
concessions being made, and notably on certain 
properties alleged in the case to be joint, or 
him properties, being recognised as defendant’s 
sole property the partnership business should 
not be dissolved but go on. This document, 

"■''mes of the parties 
and with the fotm of claim in the suit, was in 

Itself clearly an agreement between the parties 
signed by them anfl witnessed. On the said 
document being filed, tbe Court ordered “ that 
^ plamtifi wtihdrew, the suit should be dis¬ 
missed. Seid, that the document relied upon 
in the present suit could not be regarded as a 

Ue'.X'iT"' conveying informa 

tion that an agreement had been come to, which 

agietmtnt was not in the document itself but 

cxisud as an oral agreement apart from and 

moepcnaeLily of it; and that as the document 

clea.ly did ” declare,” that is define, or 

ariange or settle, some question relating to 

Jhfe.i e!u P'<petty, which on 

the face of the document, though no particular 

value was set forth, obviously exceeded the 

limit of Rs. 100 in value, and as it was impos- 

^ble to separate the parts of the document 

K «quirea registration from the parts 

which dm not therefore the whole document 

was inaomissible for want oi registration, and 

oal evidence could not betaken to supply its 

pWe. MuSSkhIMAT DEOKI v. Kala, 76 P,r! 

(22)—S. 23—Period within which document 
may be regiUtted— Conduct of parties, effect of. 

No conduct of the parties to a document, 

character; 
limitation, prescribed 
by s, 23 of the Registration Act, within which 

registered. NOBAN 

Mahomed, 5 C . 820=^6 

136. 

(22-q)—S. 23—See No, 19, supra. 

123)—5s. 23 to 26. 34. 77 —to eniorce 

of consider¬ 
ation Appearance of executant before Reois- 

t^r. Suit to eniorce registration of an instru¬ 
ment of mengage. Though the document wL 
presented lor registration within four months 

regis¬ 
tering officer within four months, notwith¬ 
standing that summonses were tak;n oTto 

executants con¬ 
tended that there was no consideration for the 

the extent of a small sum, 
and that, as they did not appear before the 
registering officer within lour months, the 
document could not be registered. Beld that 

ina tuitto compel the rtgistraiion of a docu¬ 
ment, the question of consideration was wholly 
irrelevant. Held also that the non-appearance 
of the executants did not bar the institution 
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of the sun. The appearance referred to in 
s. 34 of th#» Act included voluntary appearance 
as well as appearance under coercive process. 
HASSAN ALLI V. EKAMHARAM, 6 M.L.J. 29. 

(•ill- Ss. 23 and 26 —.See Muhamedan Law 
— General. 2l P.L.R. 1900. 

(25)—S. 24—See Nos. 19, 23, supra, and 
No. 32, infra. 

(2G)—S 25—See Nos. 19, 23, supra and 
No. 32. infra. 

(27) — S. 26— See Nos. 19, 23, 24, supra. 

(23)-S. 34—See No. 23, supra. 

(•29)-S. 48—See EVIDENCE ACT, 1872. 
s. 91, L.B.R. 1872—1892. 650. 

(30) —S. 49—See Nos. 20, 21, supra, 

(31) —S3 60, 75—Admissibility of a bond 
bearing registration endorsement—Presump¬ 
tion—Defective presentation —Second presen¬ 
tation alter Judge’s order —See EVIDENCE 
ACT, 1872. s. 114, 9 A.L.J. 188, 

{3I a)—S. 75—See No 31, supra. 

(32) —Ss. 76, 77, 23, 24—Limifafiou for re¬ 

gistration or order of refusal-Denial of execu- 
Iton—liefusil to attend —Limitation for suit 
under s. 77 of the Act- —No period is prescribed 
by Act III of 1877, within which a document 
which has been admitted for registration may 
be registered, or within which the order of re¬ 
fusal by the Registrar must be made; but the 
order of refusal must bo made at some time 
after the expiration of the time allowed for ad¬ 
mitting the document, except in cases in which 
there has bren an express refusal [R., 25 C. 
93.] Where there ba-' been no express denial 
of execution, but the executant refuses to 
attend at the office of the Registrar, there is 
nothing in 76 and 77 to cunpel that olHcer 
to make his order of refusal within tho time 
limited for admission of execution by ss. 23 
and 24. [R., 25 G 93 ] The period of limi¬ 

tation can only begin to run when the order of 
refusal is inadA, at which time and not before, 
tho cause of action accrues LUCKHI NARAIN 
KHETTRY V. SATCOWRIE PVNE. 16 C. 189. 
(12 B.L H. 223. il 0. 760, II B-L R. 20. 
Diss.) jR , 25 G. 93.] 

(33) —S. 77— See Noa. 19, 23, 32, 

Registration Act (XVI of 1908. Ill of 1877. 
YIII of 1871, XX of 1866. XYI of 1864. 
XIX of 1843.) 

[SUPPLEMENTED-ACT I OE 1830, a. 3 
(AND SEE ACT X OE 1897). S. 8) ; ACT IV OE 
1882, B. 54. PARAS. 2 AND 3, AND Sa. 60, 107 
AND 123 (SEE ACT IV OE 1882. S. 4. AS AM. 
BY ACT III OE1883, S. 3, AND SEE ACT X OF 
1897, S. 8).] 

(1) —B md spemally registered^Exeendon of 
decree obtained thereon—Appeal nqaxnsi order 
in execution. —OrdoTs, passed in i.ho uxooutiou 
of decrees, obtained under s. 53 of Aot XX of 
1866 on bonds specially registered under s. 52 


Registration Act (XVI of 1908, III of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

of the Act are appealable. Per Stuart, C.J., 
contra. WlLAYAT-UN NISSA V. NAJIB-UN 
NISSA, 1 A 583, F.B. (1 A. 377, OverruUd; 7 
W.R. ISOand 18 W.R. 512, Diss.) [F., I A. 
586. 5 B. 673, P.B.] 

(2)— Splitting up of a transaction, validity of, 
—Where a person borrowed Rs. 193 and 
executed two unregistered mortgage bonds for 
Rs. 99 each on the same date, h-tld, that, as 
there was nothing in the Act which forbade 
the splitting up of a transaction in this manner, 
the bonds were, valid Ram.JIMAL v. ChotTB 
Lal. 3 A.L.J. 661 = A.W.N. 1906. 281=^29 
A. 50. 

l3) -Consideration and not value of property 
to be taken. —Per the purposes of th» Registra¬ 
tion Act the amount of the consideration and 
not the actual viluo of the property sold should 
be taken. PUNOO LODHI v. KONDA, 6 C.P. 
L.R. 55. 

(A)—Principal amount to be taken for calcu¬ 
lating value for purpo.ses of the Act, -For the 
calculation of the vilue of the right, title, or 
interest dealt with by a document for the pur¬ 
pose of tho R.^gistration Act only tho priuoiple 
amount secured by that document is to be 
taken into c ni.^idoration. Tae question of 
the admissibility of a document to establish 
a lien at all an I the question of the extent 
to which tho document operates to establish a 
lien are altogoth^*r different. Hr. Saudar 
Bahu V. GOPAL, 6 C. P.L.R. 75. [R.. 10 

C.P.L.R. 10.] 

(5) — New Inio—Ruleas to operation, —A now 
law innovates no more thin is necessary for its 
own proper oporatim, and this is esoeoially 
the case with laws like those as to forms and 
procedure of a purely positive character. The 
mere circumstance that they w^uld work more 
harmoniously with one system than another, 
is not a reason for implying a repeal of tho lat¬ 
ter, supposing it to have boon tho previously 
subsisting law. unless there bo an actual ropug* 
nancy. Accordingly, the Registration Aot 
although g'Ving to certain doouiueuts a special 
advantage, is not m.^ant to modify the general 
law of sale any further. fjALUHHAI SUUCHAND 
V. BaI A.MRIT. 2 B 299 = P, J 57. 

(6) — Rejection by Court of registered docMmsnf 
for non-comohance ivith Registration Luo.— 
Where a dooum nit which purporis to have been 
regi.s'orod is tendered in evidence, the Court 
oanno... exc ‘pt perhaps on proof of fraud having 
been practised upon tho registering ollicar in¬ 
valid iting tho cerliAcitc of registration, reject 
it for non-compliance with Registration fvtw ; 
but it ovn deal with all other objections against 
it on their merits. SHEO SHUNKUR SAHOY v. 
HlUDEY Narain Sahu, 6C, 25 = 5 C L.R. 
194. [F.. 4 A. 14 = A.W.N. 1831. 105 ; R.. 11 A. 
319, P.B. = A.W.N. IS39, 10l,7C.LR. 223.] 

(7) — Registered mortgage—Priority — Act lit 
of 1377.—In a suit filed, after the Registratioa 
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Registration Act (XYI of 1908, III of 1877. 

Vm of 1871, XX of 1866. XVI of 1861. 
of 1843)— continued. 

Act of 1877 came into force, a rogisf^erel deei 
of 1875 was held to have nrioritv over an un¬ 
registered deed of 1870. Kvllacolathurin 

V. SUBBAROYA REDDI, 3 M. 73. 

[H)—Admissibility of unregistered snle-deed— 
Specific performance —A document which, for 
want of registration, is not admissible in’evi- 
dence, as creating an interest in land, is admis¬ 
sible for the purpose of obf-aining soeoific per¬ 
formance of the contract. Secondary evidence 
can be let in where a document was not regis¬ 
tered for no fault of the plaintiff NAGAPPA v 
DeVU, 14 M. 55 [F.. 10 G.P.L.R. 107 20 m’ 
250: R , S N.L.R. 70.] 

{9i) —Oompulsory registration^ Effect oi.—K 
document compulsorily registered is as effectu- 
al for the purpose of the Registration Act as a 
document which has been voluntarily register¬ 
ed. Paldayya V, Ramavadhanulu. 13 
M.L J. 364. 

(1^1 ~“^cgisfraiion — Registered and unregis¬ 
tered deeds-Pnority^Req. IX of 1827. s. 6. 
how far repealed-Act XiX of 1843-/lei I of 
1843.—The latter portion of the first clause of 
6. 6 of Reg. IX of 1827. relating to notice of 
unregistered documents, has been repealed by 
Act I of 1843, but the first part of that section 
which, taken together with s, 3 of the same 
regulation, clearly provides that a deed of sale 
duly registered shall be preferred to and satis¬ 
fied before a deed of mortgage unregistered, or 
registered at a subsequent date, has not been 
repealed by Act I of 1843, Act XIX of 1843, or 
anv other enactment. ParshotaM Ranchod 
V. Jag.tivan MAYARAM. 1 B.H C. 60 [fi 

7 BH.O.A.C. 66. 9 B.H.O. 121, 6 B. les! 
F.B.] 

(11)—Necfissifiy for registration of an award. 
—There is no provision for the Registration Act 
requiring that an award shall be registered, 
JAGANNATH V. RambUX, 6 C.P.ti.R. 95. 

Registration Act—Document registered 
under the provisions of the Act — Gift — Com¬ 
plete when registration effecied.^^ document 
registered in accordance with the provisions 
of the Registration Act is a registered instru- 
pent. and if the document is duly registered 
in accordance with those provisions, the gift 
18 complete and valid. The law does not 
require that the registration should be at the 
instance of or with the consent of the donor. 

Baijnath PATHAK, 10 A.L.J. 
800 = 35 A. 3. tl9 M. 433, Cons ) 

- 8. 2f = 8. 3 of 1877 = s. 3 of 1871 = s. 2 

of 1866 = 3. 3 of 1894). 

(13)—S. 2 { = Registration Act, 1877, s. 3) — 
Mango tree—Standing Umber.—A mango tree 

within the meaning of s. 3 
^ the Indian Registration Act, 1877 KRISHNA- 
KAO V. Babaji. 1 Bom. L.R. 489 = 24 B. 31, 

OD—S 2 {= Registration Act, 1877, s. 3)— 
^ennxixons in Registration The defini- 

ions in. the Registration Acts are expressly 


Registration Act (XYI of 1908. Ill of 1877, 
VIII of 1871. XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

given for the purposes of those Acts and ought 
not to govern the decision of questions raised 
under other Aers. Pandah Gazi v. JannuddI. 
4 C 665 = 2 C.L.R. 526. 

(I Registration—Deed mortgaging 

fruit upon trees ” —Fruits to be produced, 'not 
a benefit arising out of land' 'constituting im¬ 
moveable property.—Ftom the mortgage deed 
in this case, it appeared that ihe onD right 
that the mortgagee was given was to receive 
two-thirds of the fruit, tbe mortgigor whose 
possesion was not interfered with taking the 
remaining one-third. No right was given to 
the mortgagee t ■> receive possession of the garden 
under any circumstances or to remove the 
mortgagor from possession or to exercise any 
control over the garden. EM that the instru- 
meat in question was not a compulsorily regis¬ 
trable one under s. 17 of the Registration 
Act of 1877. because the right to receive a 
share of frmt to be produced in future could 
not be deemed a benefit to arise out of land 
so as to bring it within the definition of “ im¬ 
moveable prooerty ” in s. 3 of ohe Registration 

Act. Bagu Mal v. Bahawad Baksh, 72 
P.R. 1884. [12., I Tnd. Gas. 903 = 5 N.L R. 

21; D., 65 P.R. 1900.] 

(16)—S. 2 { = Registration Act, 1877, s. 3)— 
Lease of gum of trees — Registration, whether 
necessary—Transfer of Property Act. IV of 1882. 
ss. 4, 107—Provisions of the Act supplemental 
to Registrafton Act —As the gum of tr^^es is 
moveable property, a lease of the right to 
remove gum from certain trees doe^ not require 
registratiou- Under the provi^jions of s. 4 of 
the Act, s. 107 has to be coustrued as supple¬ 
mental to the Indian Registration Act. Con¬ 
sequently, a lease of moveable property doe.s not 
require registration. Orr v. KUMARA- 
SAWMY, 5 M.B.J, 27. 

fl7)-S. 2 { = Registration Act, ISee.s, 2) ~A 

ease granted by a Zamindar to an intermediate 
holder is not a patta, as defined in s, 3, Madras 
Act, VIII of 1865, and hence requir*'s registra¬ 
tion under Act XX of 1866. RamaSAWMI 

Madura. 

5 C L.R. 341, P.C.=2 M 67 = 6 J A. 170 = 4 
Sar. SO. [EarpL. 16 M. 40.] 

(18) —5. 2^Bhadekhat Act XX of 1866, 
s. 17. — A Bhadekhat, being an agreement 
between the lessee and the lesser in the 
nature of counterpart of a leise, is a lease for 
the purpose of ihe Registration Act: and a 
provision in it that the lessee might, after 6 
months, remain in nccupition at a monthly 
rent, till the lessor called upon him to quit 
will not extend the original term after which 
the lessee would be only a monthly tenant. 
The document need not. hence, be registered 
under s. 17, Act XX of 1366. Maro VithaIi v. 
TUKARAM valnd Malharji, 5 BHCAC 
92. [Appr., 4 C. 61.] 

(19) —5. 2 i = Regi<:tration Act, 1877. s. 3).— 
Qu<sre : Whether * masani ’ income is im- 
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Registration Act (XYI of 1908,111 of 1877, 

VIU of 1871, XX of 1866, XVI 1864, XIX 
of 1843)— coiUtnued* 

moveable property within the meaning of s. 3, 
Begietration Act. RaMSINGH v. HaR GOBIND, 
83P.R. 1891. [A. 10 P.B. 1896,102 P.R. 

1900.] 

(20)—S. 2—Standing timber—Moveable pro¬ 
perty—Ss. 3 and 4, General Clauses Act —See 
Ben. act VllI OF 1885, ss. 144, 184, 193, 
Bch. HI, art. 2, 7 O.L.J. 152. 

l2l)—3. 2~Sce Fruits, 3 A. 168. 

(22j —8. 2—See SMALL CAUSE COURT— 
MOI'USSIL, JURISDICTION OF —GENERAL, 5 
A.564,F.B. = A.W.N. 1883, 148. 

(23) —S. 2—Lease, meaning of—See TRANS¬ 
FER OF PROPERTV ACT. 188*2, SS. 106, 107, 8 
0. C. 197. 

(24) —S. 2—Immoveable property—Right to 
*' collect lac ” from forest trees is a right in im¬ 
moveable property —See TRANSFER OF PRO¬ 
PERTY ACT, 1882. 8. 107, 5N.L.R. 21 = 1 Ind. 
Cas. 903. 

(26)—S. 2—Kabuliyat alone if constitutes a 
lease—Acceptance by lessor and registration— 

Eflect—5ee Transfer of Property act, 
1882, 63 . 107, 4, 16 C.VV.N. 606. 

(26)—S. 2—Standing trees—Whether move- 
bleor immoveable property—See TREES, 9 Ind. 
Cas. 478. 

(27j— Ss. 2, 17 (= Registration Act, 1887, 
fis. 8,17) -Immoveable pioperty^ Right to enter 
upon a given piece oj land and collect dues— 
Lease—Transjtr oj Property ^cf, s. 107. —A 
Zemindar leased the right to enter upon a 
certain land belonging to him on which a week¬ 
ly fair was held, and to collect the dues, which, 
but lor the lease, the Zemindar would have 
been entitled to collect. The lease was for 
more than one year. It was in the form of a 
pailah', but was not registered. Held, that the 
right was a benefit arising out of laud and as 
Buoh, immoveable property within the defini¬ 
tion contained in 8. 3 of the Act; that, conse¬ 
quently, the paffd/i wae compulsorily registra¬ 
ble under cl. (d) of s. 17 of the Act, as also 
under s. 107 of the Transfer of Property Act, 
that, being unregisiored, the deed conveyed 
nothing to the lease and was inadmissible m 
evidenco. siKANDAR v. Bahadur, A.W.N. 
1903, 48 = 2 A.L.J. 208 = 27 A. 462. 

(28)-Ns. 2 and 17 (= fiepisfra/ion Act, 1877, 
6$. 3 and 17)— Untegistena Bmalnama not for- 
mtng lease or agt eemevi to lease, admissibility in 
eviaence of, in suit Jor ejeclmenl.—The question 
raised in this appeal was whether certain docu¬ 
ments produced by the defendant in answer to 
the plainliff's claim which was one for ejeot- 
meni, were inadmissible in evidence for want of 
registration. The documents were described as 
arnalnamasAud had been granted to the dofood- 
ant by the plainiifis’ lessor. By those docu¬ 
ments, the defendant was permitted to clear 
the jungle and bold the land without payment 
of any rent for 9 years and, on the expiration of 


Registration Act (XVI of 1908, III of 1877f 

Vlllof 1871. XX of 1866, XVI of 1864.XIX 

of 1843)— continued. 

that period, the lands wore to bo measured and 
assessed and granted on putta to tbe defendant 
on execution of a kabuhat by him. No lease 
was granted to the defendant in accordance 
with tbe amalnamas that he was allowed to 
hold on up >n payment of rent. On the point 
whether the amalnamas above mentioned wore 
documents which, having regard to s. 17 of the 
Registration Act, required registration, held, 
they were neither leases nt>r agreements to lease 
within 8. 3 of tbe Act and should, therefore, be 
admitted in evidence without registration. 

Dawarka Nath Saha v. Ledu Sikdar, 
33 C. 502. 17 C. 733. D ) 

(29)— Ss. 2 ,11 { = Registration Act, 1877, ss, 3, 
17) - Future rents —“ Any other benefit to arise 
out oj land ”—Mortgage of future rents of 
value oj over Rs. 100— Whether requires regis^ 
tration —Posifion of mortgagee who had taken 
an unregistered document—Trespasser. —Future 
rents payable in respect of lands are beuofiis 
to arise out of land " ; within the meaning of 
s. 3. Registration Act. A mortgage of future 
rents, upwards of one hundred rupees in value, 
can be eficcted only by a registered instrument. 
Therefore, a mortgagee of such rents, undet 
an uurogi>tc'red document, is liable to be evicted 
as a trespasser, and the document cannot bo 
received in evidence. MaNQALASAMY DEVAR 
v. SUBBIAH PiLLAY, Bind Cas. 304 = 8 M. 
L.T. 91«20 M L J. 968, (27 A. 462, A.W.N. 
1905. 48. 2 A.LJ. 203, 27 A. 564, A.W.N. 
1905. 100, 2 A.L.J, 69J, 19 B. 663, 13 0. 362, 
10 A. 133, 11 W.R. 171, R.) 

(301 Ss. 2 and 17 ( = Regisfrofion Act, III of 
3877, ss. 3.17, cl. (b) and (c)— Grant of rightto 
cuf standing timber for cerfatn years —Admissi- 
bility of document embodying said right without 
registration- —Plaintiff sued for a declaration of 
his right to certain standing trees and for an 
injunction preventing the defendant from out« 
ting the same. Defendant contended that he 
had a right to cut and carry away the said trees 
under a yndast executed by plaintiff Tbe 
yadast was to the following effect: '*A9 I 

have settled a value of Rs 3,400 lor the said 
two shares together with the lank and bed of 
the said tank so that you may cut and enjoy 
tbe trees, etc., and the grass, korai, gum, 
karuvola nut, oto.. from this day till tbe close 
of fasli 1304, and executed a t/adasc to you on 
receipt of a note from you promising payment 
within a period of six mouths, you will enjoy 
in the said tank, as mentioned above. Should 
there bo any trees or other materials whatever 
in the eaid tank on the 1st day of/asfi 1305, 
the above said person shall not interfere with 
it." The document was uot, however registered, 
though it was to run for more than four years. 
Held per Shephard. J., thst, as the intention 
was that the defendant should have exclusive 
enjoyment of the produce uamed in the yadast 
the dooumoni created an interest inimnioveable 
property. The yadast amounted to a lease of 
immoveable property and uot a mere lioense, 
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Registration Act (XYI of 1908, III of 1877, 
VIII of 1871, XX of 1866, XVI of 1861, 
XIX of 1813;— continv^d, 

and as the enjoyment was given for a term 
exceeding one year, registration of the yadast 
was compulsory. In the absence of registration, 
the document was not admissible in evidence. 
Plaintiff was, therefore, entitled to a decree. 
Per Best^ J.—The yadast was inadmissible in 
evidence for want of registration only if the 
suit was for possession of the land. The 
present suit related to trees standing on the 
land, which were moveable property according 
to the definition given in s. 3 of the Begistra* 
tion Act. Consequently, the non-registration of 
the document was no bar to its admissibility 
fOr the purposes of this suit Seeni CHETTIAR 

SANTHANATHAN GHETTIAR, 5 M.L.J. 253. 

(311— Ss. 2, 17, id) Registration Act^ III 
of 1877, ss. 3, 17 (d)) — Agreement to cut timber^ 
etc., for a certain period, —An agreement assign¬ 
ing for consideartioo a right to cut and enjov 
trees, grass, etc,, grosving oo a land for a period 
of four years is an instrument conveying an 
interest in immoveable property. If the value of 
the interest conveyed is more than Rs. 100, the 
document is compulsorily registrable and, if un¬ 
registered, is inadmissible in evidence. SEENI 
CHETTIAR V. SANTHANATHAN ClIETTIAR, 

20 M. 58, F.B. = 6 M L.J. 281. [ft.. 5 N.L.R. 

21; D., 28 A. 277==3 A.L.J, 138 = A.W.N. 1906, 

4 . ] 

(32) —Ss. 2, 17—See Limitation ACT, 1908, 
8. 20, 19 B 663. 

(33) —Ss. 2 and 17 (d) — An undertaking by a 
tenant to occupy on certain conditions is not a 
lease within the meaning of— See LEASE- 
GENERAL, 6 M.L.T. 175. 

l34)— Ss. 2, 17, ^9 { = Registration Act, 1877, 
fiS. 3, 17 id) 49}-^Lease ^Agreement to leaser 
Registration — Admissibility, in a suit for sped’ 
He performance — Transfer of Property Act. s, 4 
—Trusts Act, s. 91.—An agreement in writing 
to grant a lease, which requires registration, 
cannot be received in evidence in a suit for 
Bpecific performance of such agreement, whether 
possession was or was not granted in pursuance 
of the agreement, (17 M. 466, P.B., F 17 M. 
li.J. 218, Overruled ; 7 M L.T. 278, 5 Ind. Gas. 
615. D ; 14 O.W.N. 65, 6 Ind. Gas. 38, Dtss ) 

5. 49 of the Registration Act consists of two 
parts. It provides first ** that no document, 
required by s. 17 to be registered, shall affect 
any immoveable property oomprised therein.” 
The second part of the section says that such 
a document ” shall not be received as evidence 
of any transaction affecting such property,” i.e., 
the immoveable property comprised therein. 
As regards the immoveable property, other than 
that comprised in the instrument or a transac¬ 
tion in respect thereof, the section contains no 
prohibition against the admissibility of the 
instrument. The two parts of the seotion deal 
^th different subjects. The first part pre¬ 
supposes that the document itself is the trans¬ 
action or the mode in which it is carried out. 
The second part relates to cases where the doou- 
pient itself is not the transaotion, but is only 


RegUtration Act (XYI of 1908, III of 1877, 

VIITof 1871, XX of 1866, XVI of 1864, 

XIX of 1843)—confinwed. 

the record of a transaction, or being itself a 
transaction contains a reference to or a recital 
of another transaction which affects the im¬ 
moveable property comprised therein. NARA¬ 
YANAN CHETTY V. MuTHIAH SERVAI, 8 Ind. 
Gas. 320. 

(35) —Ss. 2, 17 (di, 49—Agreement to lease— 
Registration, if necessary— See SPECIFIC PER¬ 
FORMANCE. 14 O.W.N. 65 = 5 Ind. Gas. 38. 

(36) —Ss 2. 18 { = Registration Act. VIII of 

1871, S3. 3, 18)—Lease for one year with readi¬ 
ness to hold over — Registration optional. —A 
lease for one year certain with an expression, 
on the tenant’s part, of readiness to hold the 
land longer at the same rent if the landlord 
should desire it. did not create in the tenant 
any interest extending beyond one year, and 
the registration thereof was not compulsory. 
Apu Budgavda V. NARHARI ANNAJEE, 3 
B 21. 17 0. 548; Appl, 8 A. ]98= A. 

W N. 1886. 56. 14 M. 271; ft., 3 M. 358, 8 B. 
493. 9 C.P.L.R, 88.] 

{37) Ss. 2. 47, 49 { = Registration Act, 
1877, ss. 3. 47, 49)— Effect of unregistered deed of 
assignment of mortgage decree^E^ect of subset 
quent registration—LimitationAct, 1877, art.l 79 
(^)--Step-in’aid of execution—Civ. Pro. Code, 
1882, s 232( = 0. XXI, r. 16, New Code).—A 
decree for sale on a mortgage is not immoveable 
property as defined in s. 3. An unregistered 
deed of assignment of such a decree for the sale 
of the hypothecated property can confer title 
thereunder, although the deed cannot be used 
for the purpose of proving such title fs. 49), And 
if the document is subsequently registered, it 
can take full effect as from the date of its exe¬ 
cution (s. 47). [ft., 26 A. 603 = A. WN 1904 

148, 190 P.L.R. 1905 = 1 P.R. 1906. 30 A.‘238 = 
A.W N. 1908, 99 = 5 A.L.J. 607, 13 O.W.N. 533 
= 9 C.L.J. 443.] An application bv such 
assignee, before the subsequent registration, 
for execution of the decree under g. 232, Civ. 
Pro. Gode, was held to be a step-in-aid of execu* 
tion within the meaning of art. 179 (4) of the 
Limitation Act (1877). ABDUL MAJID v 

Muhammad Pazullah, 13 A. 89= A W N* 
1890, 186. [ft,, 13 O.W.N. 533 = 9 G.L.J. 443 • 
F., 11 Bom. L.R, 1281.] 

(38) Ss. 2, 47 and 75 {—Registration AcL 
1877, ss. 3. 47 and 76)—Registration of deed— 
Deed of qift.—ThQ registration of a document 
does not depend on the consent of the person 
executing the document. It depends on the 
finding of the Registrar that the document has 
been executed, and that the requirements of 
the law for the time being in force have been 
complied with on the part of the person present¬ 
ing the document for registration so as to 
entitle the document to registration. There is 
no exception or limitation to the rule laid down 
in s. 75 of the Registration Act, the registration 
shall take effect as it the document was regis¬ 
tered when first presented for registration. 
When the donor has made over the deed of gift 
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Registration Act IXYI of 1908, III of 1877, 
Vlll of J87i, XX ofl866, XV( of 1861, 
XIX oi 1843)— continued, 

to the donee giving authority to the donor to 
present the aocument for registration, the 
dtnor has done ali that was necessary to him 
to make the deed legally complete. PayaG 
SiKGH V. Xamta Singh, 3 O.C. 231. 

— S. 6 = (8. 6 ofl877 = s. 6 of 1871 = s. 8 of 
1866 = 8. 8 of 1861.) 

(39)—S. 6—See HINDU LAW—JOINT 
Family, 3 W.R. 21. 


-S. 7 ( = 8. 7 of 1877 = 8. 7 of 1871 = 8. / of 

1866 = 8. 7 of 1864.) 

(40) —s. 7—5ee Mortgage—Redemption. 

27 M. 348. 

(41) —5i>. 7, 30la), 87 { — Rtgistralion Aci^ 

38)7. is. 7, 30 (rt). 87) UiHrivt Registrar — 
Sub-Registrar, power of-lugistration of a deed 
C07iCtrn\ng lanas situated in separate Registra¬ 
tion sub district. —A Sub-Registrar, who was em- 
poweied, uiiCer s. 7 of the Act, to discharge the 
autits of a District Registrar, registered a 
bond which might have been registered by the 
Registrar it his discretion under s. 30 (<i) o"f the 
Act. Held, that the bond was validly registered 
and that any doubt as to the validity of the 
registration was removed by s. 87 of the Act. 
JOGESHWAR NAKAIN SINGH V. RAI RaDHA 
RAWAN, 3 C.L.J. 165. (18 U. 556, D.) 

~ S. 17 ( = 8. 17 of 1877 = 9. 17 of 1871 = 
8. 17 of 1866 = 8. 13 of 1864.) 

(4La)—S. 17 Value of interest conveyed, test 
OL—iortbe purpose of the Registration Act, 
the value cf an interest that is conveyed is the 
consideration mentioned in the sale deed bv the 
parties thereto. Vasudev M 0 RK 8 HWAR GUN- 
PULE v. Rama Bahaji Dange. 11 B.HC.R 
149. [F,, 10 C.82=13C.L.R. 256; U., 2 B. 97 

^ C.P.L.R. 65. 

193 1 .L R. 1905 = 1 P.R. )'J06. 3 N.L.R. 72.] 

(42) S. 1) Registration—Determination of 
Vdfue.—The necessity for registration must bo 
deterrained by the stated consideration, i.e., by 
the value slated in the instrument. In- 

adtejuacy of consideration, so far as it can bo 

considered at ali, can only be considered with 
^fercDco to (ho bona Jides of the transaction. 
ROHINEE DEBIA V.SHIB CH UNDER CHATTER- 
JEE. IS W^R. 668. (F.. a B.H.C. 149. 2 B. 97, 
b L.P.L.R. 55; AppL, 4 0.61, 5 M. 214. 12 

o 353. 8 B. GIO, 

8 N.L.R. 72.] 


(43) —5. n iRegistration Act, 1877, s. 17)— 
Optionally rtgisirable but unregistered, docu¬ 
ment—Evidence.—iioUhot 8 17 of the Registra- 
tion Act of 1877. nor the corresponding sections 

of the previous Acts, have the effect of render¬ 
ing, a document, not compulsorily registrable 
under the Act of 1864, inadmissible in evidence 
without registration. Ram Coomxu SlNQH 
V. KiSHAiU, 9 C. 68. [R„ 18 B. 92 ] 

(44) —6’. 17 {= Registration Act, 1871, s. 17 
^ Act XX of 1866, $. 17 = Act XVI of 1864, 


Registration Act (XYI of 1908, HI of 1877, 
VIHof 1871 XX of 1866, XVI of 1864, 
XlX of 1843)—con^in 2 ^«(f. 

s. 13)—Optional registration — Determination 
of value-Cunsideration.—The value of “the 
right, title or interest “ created by a mortgage 
under Act XVI of 1864, Act XX of 1866 , or 
Act VIII of 1871, is estimated by the amount 
of the principal money lent, and without any 
regard to the duration of the relation of mort¬ 
gagor and mortgagee, or to the rate or conti-* 
nuance of me interest payable. The words 
“or in future’" which occur in Act XX of 1866 
and .\ct VIII of 1871, have reference to estates 
in remainder or in reversion in immoveable 
property, or to estates otherwise deferred in 
enjoyment, and not to interest payable in 
future on principal moneys lent on the secu¬ 
rity of immoveable property. NANA 6 in 
LAKSHMAN V. ANANTBAB\JI, 2 B. 353. (1 

A. 274, Diss.) IF., 6 M. 214, 10 C. 8 i = l3 
C.L R. 256; AppL, 3 A. 1; R., 23 M. 105, 30 

B. 304 = 7 Bom. L.R. 742; D., 8 B. 610, 4 N.L. 
R. 90.] 

(45) —S. 17 ( = /ie 9 isfrafif)n Act, 1877, s. 17, 
SRb-ss. (6), (/i)— Non-testamentary document—' 
Eoidenlinry value 0 /.—Case iu which it was held 
that a non-testamentary instrument which 
clearly purports or operates to create or declare 
the right and intore>t of certain persons in im¬ 
moveable property of the value of over Rs. 100 , 
in the absence of registration, would be inadmis* 
siblo in evidence and could not bo relied upon 
for establishing any right thereunder. KALI 
CHARAN GHOSAL V. RamChandeu MANDUL, 
30 C. 783. (22 M. 503, P.C., R ) IR., 34 0. 193 
*=6 C.L.J. Oil, 35 0. 1010=12 C.W.N. 854 = 

= 8 C.L.J. 90; D., 27 P R, 1906 = 11 P.L.R. 
1906.] 

(46) —S, 17( = Re(7isfrafion4cf, 1864, s. 13)— 
Document creating and transferring right of 
use of groiving trees for a certain period —* 
Interest iu immoveable property—Registration 
Act, 1864, s. 13 .—A document wliioh oreatesand 
transfers a right of use of growing trees for a 
certain specified period is a doeuuieut which 
purports to create or transfer an interest in 
immoveable property withiu the mcauing of 
s. 23 of the Registration Act, 1864, and so oan^ 
not bi) admitted in evidence unless registered. 
SUKRY KURDEPA V. GOONTAKULL NAQI* 
UEDDI, 6 M.H.C. 71, [F., 6 M.L.J. 253; R., 12 
M. 303, P.B., 9 C.P.L.R 63.] 

(47) —5. 17 ( = 7?e(;isfrafiort 1877, s. 17) 
—Documents tohich are compulsorily registrabld 
not registered—Evidence for a coRaf^raf pur¬ 
pose .\ document of wbioh registration iis 
compulsory under the Registration Act, 1877, 
miy be used as evidence for any collateral pnr- 
poso for any purpose other than thtt of creat¬ 
ing or extinguishing a right to immoveable 
property. BAI QuLABBAI v. SHRI DaTTA- 
GARJI, 9 Bom. L.R. 393. 

(48) -S. 17 (= Re(7isfrafiou Act, 1877, s. 17) 
—Registration — 2'ransfer of property under 
litigation-Promise of transfer—Value of right 
when not expressed.—K document containing a 
promise to transfer property under litigation, 


573 


THE ALL INDIA DIGEST. 


574 


Registration Act (XYI of 1908, HI of 1377 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of continued. 

if decreed in favour of the executant, is not 
compulsorily registrable under s. 17 of the Act. 
In the case of a promise to transfer property 
under litigation, the value of the property after 
litigation is over cannot be presumed to have 
been the value of the right of the party found 
entitled to it while the litigation continued. 
GiRJA NAND V. NATHU KaU, 174 P.L R. 
1905. 

(49)—S. 17 [=^Registration Act, VTiro/1871, 
s. 17)—Registration—S. 17 of the Regxstration 
4cf.—The words “ present or future,” “ vested 
or contingent” in s. 17 of the Registration 
Act point not to the value or its ascer¬ 
tainment, but to the right or interest in 
the land, which is to be created as a security. 
If the charge or interest created is of a value 
less than Rs. 100, registration is needless. 

NarasayyaChetti V. Guruvappa Chetti, 

1 M. 378. [dppr., 10 C. 82, 5 M. 214; R., 4 
0. 61. 13 G.L.R. 256, 10 C.P.L R. iO.] 

(60)—S. 17 { = Registration Act, 1877, s. 17)— 
Unregistered document admissible for showing 
nature of 'possession under it. — Held^ that an 
agreement relating to immoveable property, 
though unregistered, is admissible for the 
purpose of showing the nature of the defendant’s 
possession under it, though, notwithstanding 
the same, the defendant is liable to be ejected. 
VENKATACHARI v. RENGASWAMI IYENGAR, 

6 M.L-T. 192 = 3 Ind. Cas. 223. {29 M. 336, 

R,) 

^7 { = Registration Act, 1877, s. 17) 
Document containing merely statement of 
events. —A document containing merely a 
statement of past facts with a promise for the 

future to act in accordance therewith does not 
require registration and is admissible in evi¬ 
dence. Komargowda v. BHIMAJI, 1 Bom. L. 
R. 61-23 B. 602. 

_—S. 17 { = Registration Act, 1877, s. 17) 

Registration of document—Recitals of ’memo- 
tanda of 'previous disposition—Document drawn 
^ to evidence partition made at the time .— 
iJeeds which are mere recitals or memoranda 
of dispositions of property, which have been 
previously agreed upon or made, and which do 
uot themselves operate to efieot any such dis¬ 
position, need not be registered. Where a 
pers^ made a partition of bis property, exceed¬ 
ing Rs. 100 in value, among his sons, and 
ere and then drew up to a document to 
evidence the partition, and there was no evi- 
eoce to show that there was any previously 
completed partition or that the document was 
intended to serve as a memorandum of 
What had been previously arranged :— Held, 
Uat the document was compulsorily registrable. 

"ihatj Grand v. David Sassoon & Co, 
KARACHI, 15 Ind. Cas. 28 = 229 P.L R. 19l2 
^-W'R. 1912. (30 P.R. 1884. 184 P.R. 

46 P.R. 1905, 33 P.R. 1905, Bel, on,) 


Registration Act (XYI of 1908, III of 1877 
Viri of 1871 XX of 1866, XVI of 1864* 
XIX of 1813)— continued. 

(52) —S. 17 { = Registration Act 1877. s. 17) 
—Mortgage—Redemption—Interest in immove¬ 
able property.—A document entitling a person 
to redeem a mortgage of immoveable property 
on payment of money creates an interest in 
immoveable property, and its registration is 
compulsory under s. 17 of the R-gisirarion Act 
Muthia VENKATACHELAPATI V. Pyanda 

Venkatachelapati. 27 M. 348. 

(53) —5. 17 { = Registration Act, 1877, s. 17) 
Unregistered mortgage deed—Value of interest 

created by deed — How determined. —A mort¬ 
gage deed whereby the principal amount secured 
was below Rs. 100 was admissible though not 

registered, since, under s. 17 of the Registra¬ 
tion Act, the test was the value of the interest 
created or otherwise dealt with in the instru¬ 
ment, and such value iu the case of a mortgage 
deed was determined by the principal amount 
secured by the mortgage and not by the value 
of the land to which the deed related. Jhanda 
V. JOWAYA, 29 P.R. 1880. 

(54) —5. 17—Registration—Mortgage tosecure 

sum less than Rs. IQO-Prindpal and interest 
amounting to more than Rs, 100-'* Value of 
yroperfi/.”—According to the true meaning of 
the Registration Act “the value of property 
IS the value of the interest created by the deed • 
the value of the interest created by a mortgage 
IS the amount of the sum secured by it and 
the interest is merely the usufruct of that sum. 
Therefore, the deed which secures a sum under 

Rs. 100 does not require registration. Panchi 

DASI V. AHMEDULLA, 12 C.L R 444 (x P 

(54-a).S, 11—Agreement relinquishing certain 
portion of principal and interest on mortgage— 
Compulsorily registrabU-Whether agreement 
a» acknowledgment,—kn agreement executed 

by the mortgagee, after the date of the mort¬ 
gage, relinquishing a oortain part of the prin¬ 
cipal and all interest on the mortgage in lieu 
of certain services rendered by the mortgagor 
to the mortgagee, was a document which 
required registration to make it admissible in 
evidence and it could not be said to be an 
acknowledgment of payment within the 
meaning of the exception contained in s. 17 
(2i, cl. 11 of the Registration Act. GOB 4 R- 
DHAN SAHI V. JADUNATH RaI 11 A L J 

253 = 19 Ind. Cas. 449 = 35 A. 202 ' 

. ^'^i='^®9«sfrafioa Act, XX of 1866, 

s. 17) Hypothecation bond for Rs. 99-15-0— 

by the hypothecation of immoveable property 
the repayment after four months frU the 

date thereof of a loan of Rs. 99-15 0, with 
interest at the rate of 12 per cent, per annum, 

IS au instrumeut that requires to be registered 
under s. 17 Act XX of 1866. as the fmount 
thus secured reckoned up to the date on which 
Its payment is claimable, is manifestly in 
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Registration Act (XYI of 1908, TH of 1877, 

Vlllof 1871. XX of 1866, XVI of 1863. 

XIX of 1843)— continued. 

excess of Rs. lOO. BABOO DhuRMDEO 
Narain Singh v. Baboo Nund Lall 
Singh, 6 N.W.P. 257. 

(5G)-S. 17 {^Registration Act, XX 0^1866, 
s. ^'i) — ^^lortgage for less than Rs. 100-—A bood 
whicd pleJges land for sums to be hereafter 
advaocea not exceeding Rs. lOO, is an inatra- 
meut of which the registration is necessary 
under the provisions of h. 17 of Act XX of 1866, 
where the sum actually advanced under it 
exceeds Rs. 100. J. PERIUN v. J.W. Ledlie, 
15 W.R 364. 

(57)—S. 17 { = Registration Act, 1877, s. 17) 
—Deed ol assignment of mortgage — Considera¬ 
tion. —A deed of assignment of a mortgage for 
over Rs. 100, for a consideration less than 
Rs. 100, is not compulsorily registrable. SATK.A 
KUMA.IA V. ViSRAM HaSGAVDA, 2 B. 97. 
(IIB.H.C. 149, 15 W.R. 658. F.) [Wot ^ , 
190 P.L R. 1905 = 1 P.R. 1906 ; F., 10 0. 82 = 
13 C.L.R. 256; R . 2 B. 353, 17 B. 235, 18 M. 
454 = 5 M.L J. 92; 610.] 

(68)—5. 17— Mortgage bond below Rs. 100— 
Unregistered — Lien with interest exceeding 
its. Registered conveyance — Unregistered 

mortgage^Priority. —A morigago bond which 
purports to be for Rs. 99, with interest at 2 
per cent, per monsum,lo-payable after 9 months 
and eleven days, so that the lien created by 
the bond amounts to at least Rs. 117, does not 
require registration. 115 W.R. 331, 12 G.L.R. 
444, 4 0, 61, 11 B.H.G. 149, 2 B. 97. ibid. 353, 
1 H. 378, 5 M. 119, F.; 3 A. 157, E.B. Disappr.i 
A registered conveyance is entitled to prece- 
donce over an unregistered mortgage deed, m 
the absence of proof that the person claiming 
under the registered document had notice ot 
the mortgage deed. KarBAN aLI MikDHA 
V. PetumbauI Dasi, 13 C.L.R. 256. 

(59) — S. 17— MortgQge-bo)id uyider Rs. 100— 
Priority of later registered deed. —A mortgage 
bond fora sum less than Rs. 100, though it 
might swell to more than that amount at the 
time it becomes re-payable, is not compulsorily 
registrable. [Cons., 23 M. 105; iJ . 4 N.L R. 
90.] When, however, such unregistered bond is 
opposed by a later registered deed, the latter 
will have priority over the former. KORBAN 
ALLY MIUDHA V. SHARODA PUOSHAD AICH, 

10 G. 82. 

(60) — S. 17 { = Registration Act, 1871, s. 17(2)) 
— Hypothecation bond — Registration. —A hypo¬ 
thecation-bond for securing payment of Rs. 60 
with interest at 9 per cent, did not mention 
any due date. When sued on, the money duo 
on the bond by calculation exceeded Rs. 100. 
Held that this ciroumstance would not necessi¬ 
tate the registration of the bond. Khuda 
BAKHSH V. Kanizan, A.W.N. 1882, 209. 

(61)—-S. 17 ( = Registration Act, 1871, s. 17)— 
Mortgage.^ A bond charging land with the 
payment of a principal amount of loss than 


Registration Act (XVI of 1908. Ill of 1877, 
Vinofl87l, XX of 1866, XVI of 1864, 
XIX of 1843j— continued. 

Rs. 100, in which there is no stipulation pre¬ 
venting the debtor from repaying the loan 
within the time 6xed, need not be registered. 
But, if registered, it is entitled to take effect 
against a prior unregistered bond, which is not 
compulsorily registrabh. AHMAD BAKHSH 
V. GOBINDI, 2 A. 216. [F ,2 A. 683.J 

(631— S. 17 {-—Registration Act, 1866, s. 17)— 
Mortgage-bond. bond, chargiog immoveable 
prooerty for the payment of both the principal 
and interest, and pivable by inst.alments, under 
which the hrst instalment payable within three 
years with accumulated interest exceeds 
Rs. 100, creates an interest in immoveable pro¬ 
perty of the value of Rs. 100 and upwards, and 
must, under r. 17 ol Act XX of 1866, be re¬ 
gistered, Banno V. PiR Muhammad, 2 A. 
688. (2 A. 40. J*.) 

(63)—S. 17 { = Registration Act, 1871), s. 17 
(2) — Mortgage^Suit on unregistered bond 
charging immoveable property.—By the Full 
Bench, (Sfyari. C,J., dissenfirn?)—For the 
purposes of registration, the value of a bond 
charging immoveable property for the payment 
of a sum of money with interest within a 6xed 
time, is to be estimated by the amount secured 
for certain by the hypothecation (including prin¬ 
cipal and interest). Per Stuart, C. J* contra. 
The value of the right in the property assigned 
by tbc bond should bo the principal amount 
aiid nothing else. (2 B. 353. I M. 378, F.) A 
suit on an unregistered bond charging immove¬ 
able property which is not admissible in evi¬ 
dence for want of registration, must be dis¬ 
missed. Himmat Singh v. Sewa Ram, 3 A. 
157, F.B. {Overruled, 5 A. 447, P.B.; Not F., 
10 C. 82 = 13 C.L.R, 256; F..3 A. 422; R., 2N. 
L.R. 121.] 

{G4)-S. 17 ( = Re( 7 is<rn(ion i4cf. IH o/ 1877, 
s. 17, els. (6). {h)) — instrument creating charge 
in nature of mortgage — Necessity for rrpisfrnfion 
—Admissibility in evidence — Document ndmis- 
sible for certain purposes, may be inadmissible 
for other purposes. —A kararnama purported to 
have been executed in Juno 1885, by which A, 
in consideration of B’s undertaking to pay off 
tho debts due by A’s father made over to B her 
father’s house and lands for use and enjoy¬ 
ment. and she agreed to pass a deed of sale for 
tho same, and transfer the khata in 1888- 
1889. The question was whether this Aaror- 
nama was admissible in evidence without regis¬ 
tration. It was urged in support of its admis¬ 
sibility that the first portion of tho dooumeot 
only rooitod a fact, and created or declared no 
right, and that tho last portion about the sale 
and transfer merely created a right to obtain 
another document, and that, therefore, it fell 
within tho exception provided for bv ol. {h) of 
a. 17 of tho Registration Act. Held that the 
dooumout required registration, and was inad¬ 
missible in evidence for want of it. The first 
portion of tho document was not a mere recital 
of fact. It created as between the parties to it 
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Registration Act (XYI of 1908, ITI of 1877 
Vlll of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

■9. charge in the nature of a mortgage. In con¬ 
sideration of B’s undertakiag, to advaoce a 
large sum which A was unable to pay herself, 
she made over certain property to B for use and 
occupation. There was no further consideration 
to proceed from B to A ; whiou circumstance 
is an important element in ascertaining the 
nature of the instrument. And the mention 
of an intemioQ to execute a deed of sale can 
make no difference, because the document did 
not merely creaie a right to demand another 
document. Documents which require registra¬ 
tion and are unregistered, may be admissible 
in evidence for some purposes, and not admis¬ 
sible in evidence for other purposes. An un¬ 
registered mortgage-bond for more than 100 
rupees may be admissible in evidence to prove 
the simple debt or a personal obligation but it 
is inadmissible in evidence to prove any right 
to the property affected by the instrument. 
VANI V. Bani, 20 B 5S3. (9 0. 620, 6 B.H.C. 
134, 7 B.H.C. 1. 10 C. 315, 4 B. 691, B.) 
[B‘, 21 B. 704, U.B.R. 1904, 4th Qr., Regis¬ 
tration, 1.] 

(65) — S. VI{ = Registration Acts. 17)— 
Registration Acts, XVI of 1864, and XX of 1866 

Unregistered assignment of mortgagee, if 
<3dmissible to prove personal obligation. —In a 
suit,by the assignee of a mortgage of immoveable 
property to recover the amount of the debt 
from the mortgagor in pursuance of an express 
contract to pay the debt contained in the mort¬ 
gage, where the mortgage was executed before 
the Registration Act (XVI of 1864) came into 
operation and the assignment was executed 
^ter Act XX of 1866 became law, held—Per 
Bittleston, Junes, and Collett, JJ. —As the assign¬ 
ment was an instrument operating to create an 
interest in immoveable property and as such 
required to be registered under s. 17 of Act XX 
of 1866, it was not admissible in evidence in a 
^it to enforce the personal obligation only. 
^r Scotland, C.J. —An instrument which has 
the two-fold operation of a simple contract or 
bond to pay a debt and a collateral mortgage 
security for the debt, is admissible in evidence 
for the purpose of proving the simple contract 
^bb. ACHOO Bayamah V. Dhany RAM, 4 M. 
R.C 378. [B., 13 M. 281, 13 M. 308 ; D., 7 

1, laM. 336.] 

(66) —5. 17 { = Registration Act, III of 1877, 

Agreement to sell property to mortga- 
gee, in y)riting noiregistered—Subsequent pur¬ 
chase with notice of agreement. —An agreement 
was made in writing between a mortgagor and 
mortgagee by which the former undertook to 
execute a sale-deed of the property to the lat- 
ter, Subsequenc to the agreement, plaintifi 
purchased the equity of redemption from the 
mortgagor and sued the mortgagee for redemp¬ 
tion. The mortgagee pleaded, in answer, the 
agreement given to him by the mortgagor and 
imputed notice of the agreement to the plaint- 
# plaintiff having purchased with notice 
of the agreement was not entitled to redeem, 

0. VIII—37 


Registration Act (XVI of 1908, III of 1877 
vaiof 1871. XX of 1866, XVI of I864’ 
XIXof 1843)-conimued. 

and the written agreement, though not receiv¬ 
able in evidence (being unregistered) as creating 
an interest in land, might be used for the pur- 
pose of obbainiug specific performance of the 
agreement. ADAKKALAm v. Theethan 12 

n ^ C.P.L.R. 102! 10 

O.P.L.R. 107, 29 M. 320, 1 M.L.T. 153 = 29 
M. 336. P.B.. 13 G.W.N. 326.] 

(67) —5. 17 Registration Act, 1877, s. 17) 

—■Assignment of hypothecation bond —Bond on. 

ginally for Rs. 50, but assigned for Rs. 175 _ 

Whether registration is necessary. —Where a 
hypothecation bond for Rs. 50 was assigned for 

luteresc having accumulated. 
Beta that the assignment requires registra¬ 
tion to operate as a transfer ot the hypotheca¬ 
tion. Ramaswaui CHETTY V. Pavahat 
SAMB4N, 7 M.D.T. 379 = 5 Iiid. Cas, 8S2 

(68) —5. 17 { = Registration Act, HI of 1877 
s. p)—Transfer of Property Act {IV of 13821* 

of bond hypothecating crops, 
valid without rej7isfrafion.—Where the proDer 
ty hypothecated under a registered bond 

not land but only certain crops on it, such 
hypothecation was one relating to moveable 
property Gonsequenbly. an endorsement of 
the bond for the purpose of assigning it over 
would require no registration, either under 
3. 17 of the Ragistcatioa Act. or under s. 54 of 
the Transfer of Property Act. Kalka Pra 

SAD v. Ghandan Singh, 10 A. 20=A w m 

1887, 270. (7 A, 855, 9 W.R. 136 2 M H C 
474, R.) [R.. 9 G.W.N. U.J 

(69) S. \ = Registration Act, l&l'f $ 17 )— 

Assignment of charge on immoveable proper 
When a obarge for a sum exceeding rupees 

assign¬ 
ed by deed the document requires registration ; 

under cl. (6; of s. 17 and the fact that the 

consideration ..or the assignment is stated in the 

deed as less than rupees one hundred does 

make the registration of the deed optional 

Ram Sarup v. Mubarak Singh, igo P L r 

1903 = 1 P.R. 1906. (23 C. 450 Is A 89 D 

2 B. 97, 18 M. 454, Not F.\ 11 B.H.C.’ 149,’ 

17 { = Registration Act, 1877 s 171 
—Release by mortgagee.-A. release execu’ted in 
writing by a mortgagee in favour of an assienee 
of a portion of the properties mortgaged is 

luopera ive unless registered, where thi iltekst 

sought o be extinguished by it is of the value 
of Rs. 100 or upwards. IMAM Ar.r v tiatt 

Registration Act, 1871 s 37i_ 

Pract.ee -Pleadings-Ground nUre^'^PTn 
lower Courts or %n memorandum of appeah but 
raised for the first time in agruments in Chief 

"i ?-of 
1877), s. 17 Record of occurrences which hap^ 

weeang, in the course of which 

the plaintiff made certain admissions, disclaimr 

ers and promises regarding immoveable property 
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Beglstration Act (XYI of 1908. Ill of 1877. 

VIII of 1871. XX of 1866, XVI of 1864. 

XIX of 1843)— coniintied. 

7inf liable to registration — Evidence—Contract 
Arf (IX of 1872), s. '20^Agreement conie to 
under mistake of fact void— Consideration — 
(‘oi.iprowise. —A point, not raised in either of 
tli^' lower Courti or in the grounds of appea)» 
ciunot be allowed to be raised for the first 
nine in arguments in the Chief Court. A 
Hocur.^nit which purports to lo merely a record 
of occurrer.ces, which are said to havohapoened 
at. a public meeting in the course of which the 
pi.liutifl made certain admissions, disclaimers 
and promises, is not one purpurting to create 
or declare a right, and. therefore, need not be 
registered. (51 P.R. 1898, 48 P.R. 1905. 30 P.L. 
R. 1905, F.) An agreement which recites as a 
fact that a will was executed, while really no 
such will w.as cxeculcd, is come to under a 
mistake of fact common to all the parties, and, 
therefore, void under s. *20 of the Contract Act. 
A bona /ide compromise of a real claim is a good 
consideration, whether the claim would have 
been encces-sful or nou, PAHU LaLv. DavLAT 
RAM. 6 ind. Cas. 651 = 4? P.W.R. 1910. (17 B. 
457, R.) 

(72)-S.17 ( = Registration Act, 1877, s. 17)— 
Endorsement on mortgage-bond relating to 
specified portion of mortgaged property does not 
require registration — A third party purchased 
a specified portion of a certain mortgaged 
property, and paid oil a portion of the mortg-ige- 
debt. The fact of such payment togetlier with 
the release of the portion purchased was 
endorsed on the mortgage-bond. Held, that 
such an endorsement did not require regis¬ 
tration. OANOA 13AKHSH V. JaGANNATII, 

27 A. 305 = A.W.N. 1904, 266 = 1 A L.J. 693. 

(7 A. 820. F.) 

(731—S. 3 7 {= Act, 1877, s. 17) 
—Equitable moi tgage~ Agreement to mortgage. 
—Equitable mortgage-deeds, when creating an 
interest in land of the value of Rs. 100 or 
more, need registration ; hut not tlioso that 
amount only to ai» agreement to mortgage. 
Such documents would be admissible in ovi- 
douce as agreements to mortgage even without 
registration, though they muse bo registered 
for proving equitable mortgages. THM 

Bi'iN'GAL Banking cop.pouation v. s. a. 
MACKRUTIOH, 10 C. 315. [R., 12 M. 505, 5 

C.P.L.R. 102, 20 B. 653, 10 G.P.L.U. 107, 
U.B.R. 1897-1901, Vol. II, 573, 574, 13 
C.W.N. 326.] 

(74)— S. 17 { — Registration Act, 1871. s. 17) 
—Equitable mortgage Loan and deposit of 
title-deeds—Promissory note, luith memorandum 
referring to deposit of title-deeds—Evidence Act, 
3 . 91.—The dc'po.sit of title-deeds is evidence of 
an agreement fora mortgage, ?.nd an equitable 
title to a morigage that is, the title created by 
the agreement is as good as legal title. The 
defendant deposited certain title-deeds with the 
plaintiff as security for the ro-paymont of a 
loan on an agreement which was not then 
reduced to writing. Subsequently on the same 


Registration Act (XYI of 1908, III of 1877,. 

VIII of 1871, XX of 1866, XVI of 1864, 

XIX of 1843)— continued. 

day the defendant executed a pro-note for the 
amount with interest with a memorandum- 
depositing as collateral security the title-deeds 
by way of equitable mortgage, which was not 
registered as required by s, 17 of the Registra¬ 
tion Act. Held that the equitable mortgage 
was created by the agreement which was 
evidenced by the loan and the deposit of title- 
deeds, and that the promissory note whether 
given at the same time or some hours after¬ 
wards in pursuance of the understanding bet> 
ween the parties, was not a writing which the 
parties had made, as the evidence of their 
contract, but only a writing which was evidence 
of the fact from which the contract was to be 
inferred, aiid therefore did not com>> under 8. 17 
of the Rjgistration Act. ICEDERNATH v. 
S VMLOLIi Kettry, 11 B.L.R. 405 = 20 W.R. 
150. li‘\, 13 C. 32*2 : R.. 10 H. 631, 17 B. 235, L. 
B.R. 1893—1900, 178, 24 B. G15 = 4 C.L.J. 102 
= 10 C.W.N. 270 = 33 0.410, 53 P.W.R. 1907 ; 
D., 1 B. 190.] 

(75) -S. 17 ( = ^cfVaio/ 1871, s. 17. cl. 2)— 
Charge, —An instrument which creates a charge 
on immoveable property for the payment, in a 
given time, of Rh. *J9p/7f'? Rs. 0, interest for 3 
months, thus making up over Rs. 100, must be 
registered under cl. (2), s. 17 of Act VIll of 
1871. Darshan Sist;n V. Hanwanta, 1 A. 
274. [uiss., 2 B. 353, 5 M 214, 4 C. 61 ; F,, 
2 A. 40, 2 A. GS3 ; Cons., 3 A. 1.] 

(76) —S.17 { — Registration Act, 1871, s. 17, cl. 

{2)--Charge. —A bond,charging immoveiblo pro¬ 
perty tor the payment on demand of an amount 
less than Rs. 100, with interest thereon, is only 
optinnallv regi.sirablo. KAUAN SINQHv.R.AM 
LAL, 2 A. 90. 2 A. 2i6. 2 A. 688.] See 

also Nauasayya Chktty v. Guuuvappa 
GHETTI, 1 M. 378 = 2 Ind. Jur. 168. 

(77 & 78) —S. 17 ( = Rcf7isfrflfio?i Act of 1877, 
s. 17 (5) and (c)— Indorsement of pnpiuenf on 
mortgage-bonds —iou, ncccssif.v for,— 
The strictest construction should bo placed on 
those prohibitory and highly penal sections, 
which impose such serious disqualifications for 
non-observance of registration, and the Court 
should see that iho document objected to 
comes within the four corners of these pro¬ 
visions. An instrnmout to come within sub- 
s. (5) of s. 17 must in itself purport ot 
operate to create, declare, assign, limit, or 
exlinguisb some right, title or interest of the 
value of Rs. 100 or upwards in immoveable 
property, and to come within sub-s. (c)» 
it must boon the face of it an acknowledgment 
of the receipt or payment of some coiuidoratiou 
on ac.couut of the croaiion, declaration, assign¬ 
ment, limilati'm. or extinguishment of such 
interest as is referred to. In a suit on a mort¬ 
gage the question for decision was as to the 
admissibility of an indorsement of payment 
appearing upon the mortgage bond. Reid, that 
the indorsement did not fall within sub-ss. 
(6) or (c) of s. 17 of the Act, which require 
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Registration Act (XYI of 1908. Ill of 1877 
yill of 1871, XX of 1866, XVl of iSGl! 
XIX of 1843)— continued, 

registration and consequently it was admissible 
in evidence, though not registered. JlWAN 
AIiI Beg V. BASA MAIi, 9 A. 108 F.B. = A 
W.N. 1886. 810. (1 B. 197, 2 B. 489, 4 b' 
590, 4 B, 126, 14 M.I.A. 129, 6 A. 335 ; D., 1 A 
442, ^.) [i2.,23C. 450,12 C.P.L.R. 96, 24 

B. 609, 134 P.L.R. 1902, 71 P.R. 1906 = 

89B.R. 1908=145 P.W.R. 

(79)—S. 17 { = Tlegistraiion Act, 1866, s. 17) 
Mortgage — Document acknowledging re¬ 
payment of consideration moneys Registration 
Evidence. —A document acknowledging the 
re-payment of consideration money advanced 
upon a mortgage need not be registered. It 
cannot be treated as an instrument which 
purports or operates to limit or extinguish any 
right, title or interest to or in immoveable 
property within the scope of cl. 2, s. 17 of Act 
XX of 1866. There is nothing in that Act to 
prevent that docoment from being admissible 
as evidence. Sheikh Gugunfur ALI v. 

Mahomed yaseen, 20 W.R. 334. [R., 24 b. 

609 = 2 Bom.L.R. 422; D., 1 B. 197.J 

(80J—S. 17 ( = Registration Act, 1877, s. 17, 
e .[h)~‘~IjeUer acknowledging the payment of con¬ 
sideration on account of the creation of certain in- 
wesf in land, —An instrument acknowledging 
the payment of consideration on account of the 
creation of an interest in immoveable property 
0 o^t loo rupees value and not coming with¬ 
in the exception of cl. (A), is inadmissible in 
evidence if it is not registered. RamASAMI v, 

^ 12 M. 505, 20 B. 

553, 10 G.P.L.R. 107; D„ 7 B. 310.] 


(81)—S, 17 Registration Act, 1871. s. 17)— 
<>Ttgage^Receipt for payment of mortgage 
wonep. When a mortgagor makes a payment to 
the mortgagee on account of the mortgage-debt, 
such payment is one of consideration on account 
0 the extinction of the mortgagee’s right within 
the meaning of s. 17 of the Registration Act, 
71, Therefore, a receipt for such a payment 
s compulsorily registrable, and cannot be re- 
eived m evidence if unregistered. IMDAD 
^^AIN V. TASADDUK HuSAIN, 6 A. 335 = 
TQ.r*rr;. <1 A- ^^2, 2 B. 489, 1 B, 

rp ’ 5 ^ 235. -Diss.; 4 C. 83, R.) 

108]^^ 609, 103 P.L.R. 1905; D., 9 A. 

S.17( = Regis(ra^*OM Act,lS17,s. 17 (n)) 
for payment of mortgage-money.—k 
payment of the mortgage-money 
wnich does not purport to extinguish the mort¬ 
gage is not compulsorily registrable. Though 
receipt which purports to extinguish the 
or gage is^ inadmissible in evidence for want 
registration, the fact of payment may be 
proved aZiwnde. AMIR v. BlALA Mal, 91 P. 
^•K, 1904=39 P.R. 1904. (A.W.N. 1887, 188, 

8. n {=: Registration Act, 1877, s. 17) 
passed by mortgagees, whether com- 
v^tionly registrable. —Receipts passed by a 


Registration Act (XYI of 1908, III of 1877 
yiirofl 871 . XX of 1866. XVI of 1864 * 

XIX of 1843) — continued. 

mortgagee for several sums, each exceeding 
Ss. 100, paid on account of the mortgage debt 
would be admissible in evidence even though 
unregistered. Moneys paid towards the mort- 
pge debt cannot be said to be the considera¬ 
tion for the limitation or extinction of a pro- 
portiouate interest in the land created by the 
mortgage bond, so as to render receipts passed 
on such payments compulsorily registrable 

Registration Act of 
V. Chenbasapa, 4 B. 
265. [Diss., 6 A. 335 ; F., 5 B. 181 ; R., 19 

B. 36, 24 B. 609, 103 P.L.R. 1905 ; D., 7 B. 


(84)—5. 17 ( = Registration Act, 1877, s. 17) 
Receipt for payment of mortgage money—Oral 
evidence. In an action to recover money due 
on a mortgage, where the defendants pleaded 
part payment and tendered in evidence an un- 
registered receipt for Rg. 280 which showed 
that the sum of Rs. 280 was paid by them on 
account of the mortgage debt and they also 
gave oral evidence in proof of the payment of 
Rs. 280 towards the mortgage debt, held that 

require registration (9 A. 
108 F.B., Appl.) ; also held that, if the receipt 
required registration, oral evidence was admis¬ 
sible to prove the payment acknowledged by 
the receipt. NABI BAKSH v. MEWA Ram A 

39 P.R. 1904 = 91 P.L, 

Xvi X901*J 

(85)—6'.17 {^Registration Act, 1877, s. 17(n)) 
Receipt extinguishing interest of one onlu 
of several mortgagees, admissible without regis¬ 
tration. In a suit for sale under a mortgage 
for the purpose of proving the re-payment of 
part of the mortgage-money, the defendants- 
mortgagors produced a receipt which purported 
to have been executed by one of the several 
mortgagees for his share of the mortgage-money. 
The decree of the lower appellate Court passed 
in favour of the plaintiffs, on the ground that 
the receipt was one extinguishing the mortgage 
and consequently was not within the protec¬ 
tion afforded by cl. (n) of 3. 17 of the Regis- 
totjon Act (III of 1877), was reversed, the 
High Court holding that the receipt, although 
It purported to extinguish the rights of one of 
the several mortgagees, did “ not purport to 
extinguish the mortgage” itself, and was, there¬ 
fore, by reason of the said cl. (n), admissible 
in evidence without registration. Sri Ram v 
Kesri Mal, 18 A. 338 = A.W.N. 1896, 92. 

(86) --S. 17 (Registration Act, III of 1877 
s. 17 (c) (£ {h)—Receipt by vendee to vendor for 
money paid for re-pnrehase-Covenant to execute 
stamped document for re-sale-Document creaU 
ing mght to immoveable i^roperij/.—Plaintiffs 
sought to recover the property in suit claiming 
under an admitted sale of it to them by the 
defendants. Defendants resisted the claim by 
^ re-purchase of the property from the 
plaintiffs, and, m proof of the re-purchase, pro¬ 
duced a receipt passed by the plaintiffs for the 
consideration paid to them for the re-purohaae 
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Registration Act (XYI of 1908, III of 1877, 
VIH of 1371. XX of 1866, XVI of 1864, 
XIX of \Q^Z)—coniimted. 

by defendants It contained also the recital that 
the plaintiffs had no longer any interest in the 
property and would execute a new sale deed on a 
stamp. Plaintiffs contended that, under cl. (c) 
of 9 . 17 of the Registration Act, the document 
required registration. The lower appellate Court 
bad treated the receipt as an agreement falling 
within cl. (/i) of s. 17 of the Act nob in itself 
creating or declaring or extinguishing a right, 
but merely creating a right to a document, 
which will, when executed, create, declare, or 
extinguish a right, and reversed the decree 
passed by the first Court in favour of the 
plaintiffs. On second appeal, the High Court, 
disagreeing from the above view of the lower 
appellate Court, restored the first Court’s decree 
in plaintiffs’ favour. The document was one 
creating, or declaring, or extinguishing at once a 
right to immoveable property with asupor-added 
covenant to execute a stamped document to the 
same effect. PARASHR\M v. GaNPAT, 21 B. 
533. 

17 — Evidence—Receipt for money 
paid—Money due under sale of imtnoveable pro- 
p^rty—Admissioility without registration—Act 
VIIT of 1B71. .s- 17, cl 3 —An instrument 
acknowledging the receipt of considoration for 
the conveyance of immoveable property had to 
be registered under cl. 3, s. 17, Act VIII of 1371, 
and could not bo admitted in evidence without 
such registration. SRE^NATH ChURN SOOR 
V. NilKANTO Dey, 22 W.R. 309. 

(88) —S. 17 { — Registration Act, 1871, s. 11, 
(c)— Receipt for profits.—8>. 17, cl. (c) of the 
Registration Act, has no application to a receipt 
given by a pattidar to a lambardar as an ac¬ 
knowledgment for profits paid to him. BhAG- 
WAN Das V. ALLADEVI, A.W.N. 1883, 49. 

(89) —S, 17 {=^ Registration Act. 1877, s. 17) 
— Registration—Entry of payment in judgment- 
debtor's account book signed by decree-holder — 
“ iieceipfs.”—An entry of payment of a decree 
amount signed by the decree-holder in the 
account book kept by the judgment-debtor, is 
not a receipt in the terms of s. 17 of the Regis¬ 
tration Aot so as to need registration. TiKA 
RAM V. Ram CHAND, A.W.N. 1838, 82. 

(90) —S. 11-Registration-Agreement ioexccute 
conveyance—Evidence —Specific performance .— 
An ekrar given to a lender by a borrower to 
execute a conveyance of certain landed pro¬ 
perty, is simply an agreomont the registration 
of which is optional, even though the ekrar 
contains an acknowledgment by the borrower 
of the receipt of Rs. 100 for that purpose ; such 
agreement may be given in evidence in a suit 
for the specific performance of tho agreement 
to execute the conveyance for which it stipu¬ 
lates. ASGUR ALI SHIKDAU V. MoTHOORA 
NATH GhOSE. 15 W.R. 334. 

(91) -S.17( = /ie(?isf»'^ifw« ^c/,1877, s.\l)~Agree- 
ment to convey and possession given to transferee 
—Conveyance by registered deed to transferee who 
hoe notice of previotts agreemejit—Estoppel— 


Registration Act (XVI of 1908, III of 1877, 

VIII of 1871, XX of 1866, XVI of 1864. 
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It was agreed amongst certain successful 
plaintiffs, who by decree of Court had become 
entitled to a large estate, that a certain relative 
who had helped them in their suit should have 
a share in the property, and this agreement 
was carried out to the extent that this parson’s 
name was entered in the village papers as a 
co-sharer and be was put into possession by 
consent of the other co-sharers, but no convey¬ 
ance of the share was executed and registered. 
Subsequently one of the original donors pur¬ 
ported to sell tho share so assigned to a person 
who had notice of the terms upon which it was 
held by the original donee. Held, that this sale, 
even though carried out by means of a register¬ 
ed instrument, was ineffectual as against the 
rights of the original donee, inasmuch as the 
vendor knew that, in equity, be could not 
have a title to convoy, and the vendee also was 
aware that the vendor could not convey without 
committing a fraud on the original donee. 
ANNU MAL V, THE COLI^CTOR OF BAREILY, 

A.W.N. 1906, 17 = 3 A.L.J. 100 = 28 A. 316. 

(92)— S. 17 ( = Rc! 7 isfra(ion ilef, 1877, s. 17(6) 
(c)— Registration — Sale-deed — Rect'ipt .— Beld, 
that a document of the following description is 
not a sale-deed falling within the purview of 
cl. (6), but does fall undor cl. (c) ofs. 17 of Act 
III of 1877 (now Act XVI of 1903) and is com¬ 
pulsorily registrable :—' 6 ii karki ear-i bai kul 
humm yeh chand haruf bataur rasid ke likh 
diye hain ke sanad ho.* HAM CHAND v. 

Chatar Singh. 57 P.W.R. 1910=6 Ind. Cas. 
645 = 73 P.L.R. 1910. (184 P.K. 1889, R.) 

(931— S. 17 ( = Rrgisfrnfion Act, 1871, s. 17) 
—Decree for sale of mortgaged property—Assign¬ 
ment. —Tho assignment for v.aluable considera¬ 
tion, of a mortgage decree ordering the sale of 
the mortgaged property in default of payment, 
is a deed requiring re'gistration under 9. 17 of 
the Aot. GOPAIi NAUAYAN v. TRIMB.\K 

Sadashiv, 1 B. 267. [Diss . 23 C. 460 ; i?., 
13 A. 89.17 B. 235 ] 

(94) — S. 17 { — Registration Act, 1877. s. 17)— 
Ref;is(rnfion —Sale of standing timber—Immove¬ 
able property. — Held, that a document which 
purported a "theka ” of a certain portion of a 
forest “for all kinds of trees” for two ycius 
was not a document convoying an interest in 
immoveable property and did not require to be 
registered. MATHURA Das v. JADUIUR 
Thafa, A.W.N. 1906, 4 = 3 A.L.J. 138 = 28 A. 
277. (20 M. 53, D.) 

(95) — S, ll{ = Registratioyi Act, 1877, s, 17)— 
Document creating a future right of the value 
of upwards of one hundred rupees in tmrnowa- 
ble property.—Vfhoro M sold property to D by 
a registered sale-deed for Rs. 899 and on the 
same day agreed by an unregistered deed to 
ro-lransfor the property for Rs. 150 on tho last 
day of Joth in any year. Held, that the latter 
dooumoiit not having been registered effoot 
could not be given to it. SURAJ PERSHAD v. 

Phul Singh, A.W.N. 1906,180. 
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(96)—S. 17 { = Registration Act, 1877. s. 17) 
—Sale in lieu of dower—Value of property .— 
S. 17 of the Registration Act being a disabling 
section must be construed strictly. Unless a 
document clearly purports, on the face of it, to 
affect an interest of greater value than Rs. 100, 
it lies upon the party affirming the value to 
exceed Rs. 100 to prove the fact affirmatively, 
A deed of sale by a husband in favor of his 
wife in lieu of dower requires registration when 
^0 interest affected by the document exceeds 
Rs. 100. It cannot be treated as mere gift. 
Mussammat BHAGAN V. HaRI MAL, 90 P.L. 

R. 1904. {4 M. 115, 5 A. 66, 7 A. 178. 87 P. 

R- 1882. R.) 

(97(—S. 17 { = Registration 1871, s. 17) 
-Sale Advance - Document evidencing Advance 
Charge. —Where, on a sale being decided upon, 
the vendee advances more than Rs. 100 to the 
vendor as a portion of the consideration for the 
sale, and a document is drawn up evidencing 
an intention to hold the property agreed to be 
sold as a charge for the money so advanced, 
^oh document requires registration. JOY 

Ram Gossain bhuttacharjee v. Kalee 
Narain Roy, 20 W.R. 29t. 

(98) —s, 17 { = Registration Act, 1864, s. 13) 
Unregistered salt-deed —Suit based on, —A suit 

for possession brought merely on the basis of 
an unregistered sale-deed and of the title alleged 
to be thereby conveyed must necessarily fail for 
want of proof of any right or title to obtain 
possession, as such deed is inadmissible as 
^idence under s. 13, Act XVI of 1864. Rajah 
^rishan Kishore Chand V. Mahomed 
/^UKah-OLL-Lah, AgraP.B. 148 = Ed. 1874, 
lit [i^., 15 W.R. 61.J 

(99) 17 { = Registration Act, 1877, s. 17) 
Mortgage-decree for Rs. \Q0 or upwards—Sale 
unregistered deed — Validity — Civ. Pro. Code 

Ucf XIV 0/ 1882), ss. 232'and 559—Pre/er- 
^ng a second apveal against parties against 
Whom there was no appeal—Application to make 
partws to appeal after expiry of iime.~k 
^ortgage-decree for Rs, 100 or more is assigna¬ 
ble without registration (23 C. 450, 6 C.W.N. 

P.; 9 C. 839, Cons.) The validity of an 
assignment of a decree cannot be questioned after 
hs assignee has been placed on the record as 

substituted decree-holder. A respondent should 

not be placed on the record under s. 559 of the 
IV. Pro. Code, after the time for appealing 
gainst him has expired. In a second appeal no 
ecree can be passed against a respondent 
gainst whom there was no first appeal. RAM 

^atan Chuckerbuttyv. Jogrsh Chandra 
cHATTACHARYA, 12 C.W.N. 625. 

i=Registration Act, 1866, s. 17) 

"f —A deed of surrender of lands 

?* which the party executing it is in possession, 

*1 o comes under the provision of 

2, 8.17 of Act XX of 1866 The deed is meant 
0 extinguish the interest of the party in the 


Registration Act (XYI of 1908, HI of 1877, 
VIII of 1871 XX of 1866, XVI of 1864, 
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immoveable property, and acknowledge the ex¬ 
tinction of his right to such property. BHYRUB 

Chunder dass V. Kalee Chunder chuc- 

KERBUTTY, 16 W.R. 56. [R., 33 C. 613 = 10 

C.W.N. 551 = 3 C.L-J. 576.J 

(101) S. 17 — Basement — Light and air 
Dccument purporting to prevent acquisition of 
easement Document relating to immoveable 
property — Registration not compulsory, —A 
doourneut which limits or extinguishes the 
chance of acquiring an easement of light and 
air does not require registration; because a 
chance of acquiring right to light and air is 
not immoveable property within the meaning 
of the Registration Act III of 1877, nor can 
any pecuniary value be put upon it. SULTAN 

Nawaz Jung v. Rustomji Nanabhoy, 20 
B. 704. [A^rm., 24 B. 156. P.C.; R., 3 N.L.R. 
114, 3 S.L R. 30 = 1 Ind. (Jas. 958.] 

(102) — S. 17 ( — Registration Act, 1877, s. 17) 
Registration—Compromise of suit embodied in 

a decree. —In a suit for possession of certain 
plots of land reference was made, as part of the 
evidence in the case, to a compromise in a pre¬ 
vious suit relating to other lands, but which 
dealt also with the lands in suit and had been 
incorporated into the decree of the Court 
in the previous suit. Held, that such com¬ 
promise did not require registration and was 
admissible in eviaence. Raghubans Mani 
SINGH V. Mahabir Singh, A W.N. 1905, 
195 = 2 A.L J. 564 = 28 A. 78. (20 A. 171, 22 
M, 508, R.; 1 C.L.J. 388, Cons.) 

(103) —S. 17 ( — Registration Act, 1877, s. 17) 
Petition of compromise—Necessity for regis¬ 
tration thereof so far as it relates to properties 
not the subject of litigation, —The provisions of 
s. 17 of the above Act do not apply to proper 
judicial proceedings, whether consisting of 
pleadings filed by the parties or orders made 
by the Court. A petition of compromise, so 
far as it relates to properties in dispute, 
does not require registration, for, such portion 
of the compromise, becomes merged in the 
decree passed by the Court, which does not 
require registration. In so far, however, as 
the petition gives effect to the settlement 
touching properties extraneous to the litiga¬ 
tion, the decree passed in the suit not being 
operative, the petition of compromise must be 
registered, if it affects immoveable property 
exceeding one hundred rupees in value. BiR- 

bhadra Rath v. Kalpataru Panda, l C. 
L.J. 388. (30 0.783, 26 l A. 101, R.; 20 A. 
171, 25 l.A. 9, D.) [R., 5 C.L.J. 611 = 36 C. 

193, 35C. 1010 = 12C.W.N. 854 = 80.L.J.90.3 

(104)—S. 17 (-Registration Act, 1877, s. 17 (d) 
Petition of compromise containing a recital 
of a previous oral agreement for lease — Stamp 
Registratwn —Where a petition 
of compromise merely contained a recital of a 
previous oral agreement for lease; Held, that 
it did not requite registration or stamp. It 
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was evidence of an oral agreement, but not an 
agreement in itself. PiTAMHER GAIN v. UD- 
DHAH MONDAL, 12 C.W.N. 39. 

(105) — S. \li = Registration Acti 1877, s. 17) — 
Compromise—Petition in suit affecting immove¬ 
able property, necessity for registration of — Ad¬ 
missibility tn evidence when unregistered. — A 
razinamah stamped with eight ann* Court-fees 
stamp and presented toa Court in a suit relating 
to immoveable property of over Rs. 100 in value 
setting forth the names of the parties and the 
nature of the suit and containing a prayer to 
dismiss the suit in accordance with its terms 
is not a document requiring to be registered 
under s. 17 of the Act (76 P.R. 1897, 25 M. 
553, D.) Whether su-^h document actually 
contains the contract between the parties to 
it. or whether the agreement w.isaotually mide 
prior to the writing of the document, the 
latter being merely a memorandum (d the oral 
contract and intended solely as a petition to 
the Court with a view to its taking action in 
accordance with the amngornents made out 
of Courts (95 P.R. 1894, 98 P.R. 190i, P.) nei¬ 
ther creates nor declares any rights so as to bo 
compulsorily registrable under the section. 
Moreover, the rmhiamah, in so far as it was 
submitted to and wan acted upon judicially, by 
the learned Judges, was in isclf a step of judi¬ 
cial procedure not requiring registration. 
KHAIRUL NISA V. BHADUR ALI. 27 P R. 1906 
= 11P.L.R. 1906. (22 M. 508. F.) 30 C. 783, D.) 

(105-a)— S. 17 { = Registration Act, 1877, 
s. 17)— Compromise decree — Covenant to piy an¬ 
nuity—Recital that covenantor vjnscioner of im¬ 
moveable proper ty-^ Property made security for 
annuity —Agreement to relinquish ownership in 
default of payment of a>inuity~-Clavn for an- 
nxeity — Possession — dbse/ice of registration — 
lloxv far document enlorceable. — A covenant 
in an unregist ered deed, whereby the cove¬ 
nantor, after acknowledging hisownership of the 
immoveable property under a prior conveyance, 
agrees to pay a certain annuity to another, and, 
in the event of default, to lelinquish his owner¬ 
ship in the property, can bo enforced for pay¬ 
ment of the annuity, and for specific perform¬ 
ance of the agreement to relinquish, but the 
document being unregistered, no suit can bo 
maintained on it for possession. KARNAM 
PARTHASARATHY V. KARNAM BARATHAMMA, 

16 Ind. Gas. 881. 

(106) —5. 17 — Partitio7i-deed — Registra¬ 
tion — Stamp. — Held, that a solchnamah filed 
in a case was in effect a partition-deed and did 
not require registration or stamp. NEM Roy v. 
Lalmun Roy, 25 W.R, 376. 

(107) —S. 17( = ^cfXX 0/1866, s. 11]—Agree¬ 
ment relating to a family arrangement —In the 
case of a document drawn up mainly for the 
purpose of setting a widow’s raaintonanco, 
though creating or declaring some right in im¬ 
moveable property, held that, for the purposes of 
registration under Act XX of 1866, the actual 
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value of the whole of the immoveable property 
proved to exceed Rs- 100. must not, when there 
was no evidence to show that the value of the 
widow’s right exceeded that sum be taken to 
be the value of the right created or declared. 
NILAVA kom RaCHAPPA v. RUDRAPA bin 
RACHAPA, 12 B.H.C. 141. [D., 24 B. 615.] 

(lOS)-S. 17 (^Registration Act, 1877, s. 17) 
— Compromise—Muhammadan Law — Family 
arrangement. — Held, that a family arrangement 
in con.^’idcration of a cancellation of a tavnlh- 
nama, which provided that J. S. should got the 
estate with which he had already parted subject 
to certain conditions during his liio and with 
remainder to certain ot,hcr persons on his death, 
was valid under Muhammadan Law. Held, 
.also, that a petiiion containing the above 
arrangement filed lu a suit did not require 
registration under s. 17, Registration Act, 1877. 
MUSSAMMAT NUUAI BIBI v. GHULAM HAS- 
SAN SHAH. 20 P.L.R. 1901. 

(109) —.9. 17 { — Registration Act, 1887), s. 17 
cl, (i) — Award—Instrument of varlilion. —An 
award is exempt from registration, under 
cl. (i) of s. 17 of the Act, and is not rendered 
compulsorily registrable, by reason of the fact 
that it is chargeable with stamp duty as an 
instrument of partition, under art. 45 of the 
second schedule ot the Stamp Act, 1699. 
Whore the award stated that, out of the entire 
land of the parties, certain shares were allotted 
to them by the arbitrators, and the rent due by 
the tenants was divided in certain other shares, 
and the award was signed by the arbitrators 
and also by the parlies, to signify their consent 
to the arbitration and its result, held, that the 
award was not compulsorily registrable. GULAB 

SINGH V. Mohar Singh, 160 P.L.R. 1906. 
(9 B. 50. R.) 

(110) — S. n { = Registration Act, 1877, s. 17)— 
Award sipngd by the partus — deed,^ 
Held, thit the award, which was signed by the 
parties to signify their acoeptauco of the award, 
should have been stamped as a Partition deed, 
and its registration was compulsory uudor s. 17, 
Indian Registration Act. R.VTTAN CHAND v. 

Ghasita MaL. P,L.R. 1900. p. 459. {0 B. 50, 

F.) 

(111) —S. 17 ( = R(>( 7 isfraftou Act, 1877, s. 17, 
els- (6) and (1)— Agreement to partition — Award 
creating or ^declaring tUlv to immoveable property 
— Whether coxnptdsorxly registrable. —Neither 
an ngreement to effect a partition, norau award 
of arbitrators, though creating or doolarihg 
title to immoveable property, is compulsorily 
registrable. TarAKANTA GHOSB v. RAI 

Kishori Ghose, 6 lad. Cas. 361. 

(112) -S. 17 { = Ref7isfrafion-4cf.l877.s.l7(6) 
—Registration—Partition deed—Docunieni re¬ 
lating to both moveable and immot><a6/e proper- 
ties. —An unregistered instrument of partition 
relating to both moveable and immoveable pro¬ 
perties of the value of one hundred rupees and 
upwards is inadmissible in ovidenoe for want of 
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VIII of 1871, XX of 1866, XVI of 1864,* 
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-legisbration, and the Court is not at liberty to 
refer to such portions of it as relate co moveable 
property. BUA DITTA v. MUSSAMaiAT 

Ganga Devi. 119 P.L.R. 1906 = P.W.R. 1906. 

p. 10. 

(113) —S. il —Partition deed on a divorce .— 
An instrument whereby a husband and wife on 
divorce agree to a partition of their assets and 
debts, and which without any specific mention 
of immoveable property actually operates to 
give one or other of the parlies au interest of 
■the value of over Rs. 100 m immoveable proper¬ 
ty forming part of sucli assets, requires to be 
registered under s. 17, Registration Act, and 
if unregistered cannot aSect the immoveable 
.property or be received as eviUence of any 
transaction afieotiag it. MAUNG SHWE 
BWIN v. Ma Son, Ij.a.R. 1872-1892, 655. 

(114) — S. 17 (= Pegistratioyi Acty HI of 

1877,s. 17 {t>).{h) j.--Thougu it coniamsa clause 
contemplating the execution ot a furtner deed, 
a deed of partition between a mother and her 
son, of moveable and immoveable property 
above the value of Rs. 100, if not registered, is 
not admissible in evidence even to prove title 
to the moveable property. LaksHMAMMA v. 
KAMESWARA, 13 M. 281. [«., 24 R. 615, 

H9 R.UK. J906 ; D., 15 U. d36.] 

(115) —N, 17 [ = Itegistration Act, 1877, s- 17) 

~'Onregislered deed of partitiuyi, evidentiary 
■Value oj suit based on unregistered document in- 
admissible in evidence, ej/eci of admission of 
defendants. —It is no doubt tbe policy of the 
Legislature that all documenca aSecting im¬ 
moveable property should be registered. Docu¬ 
ments, to be admitted in evidence of any trau- 
sactioQ afiecting immoveable properties, require 
fegisoracion. Au unregistered deed of partition 
•18 not admissible in eviJeuce to prove the tran¬ 
saction in so far as it affects the immoveable 
properties divided among the parties, but it is 
admissible to prove that the co-parceners there- 
m refoned to nave become divided members. 
Such document is also admissible to prove 
the arraugement coma to regardiug moveables 
(15 M. 336, F ) Tne admissions of the defend- 
ants do not make au unregistered document 
admissible as evidence in so far as the immove¬ 
able property is concerned, nor can seconuary 
evidence oo given of its contents, but yet a 
decree may be given on the admission of the 
defendants. S. A. SGBRAMaNIA IYER v. 
'^^VITRI AMMAB, 4 M.L.T. 354^19 M.L.J. 
228. \3 M.H.O. 342, H.) [O., 3 Ind. Gas. 

• ♦ J 

{ = P^gistraiion Act, 1877, s. 17) 

Partition of immoveable property already 
completed — Record in bahis of partition what 
^^onstitutes—Registration of bahi not necessary 

^dmissibte in evidence without registration .— 
octet, that a record, in the bahis of entries con- 
aiQiDg the details of a partition of immoveable 
.property exceeding the value of Rs. 100 already 
'Completed by the parties, does not constitute a 


Registration Act (XYI of 1908, III of 1877 
VIlIofl87l. XX of 1866, XVI of 1864 * 
XIX of 1843)— continued, 

deed of partition and consequently, does not 
require registration. Such entries form merely 
a memorandum of the transaction already com¬ 
pleted and cannot be excluded from evideoce 
for want of registration. GaNGOD GIR v 
Sham GiR, 33 P.L.R. 1905 =48 PR 1905 

[Cons. (£ D., 71 P.R. 1906 = 111 P.L.R* 
1907 • 


(117)—5- 17 { = Registration Act, 1877, s. 17, 
cL (6 )—Deed proviimg mode ot pirttfion o) 
immoveable property of the value oJ Rs, 100 
to be acquired in future—Explanation of cl (6) 
ojs. 17 of Act lil of 1877—“ Vested^’ and 
contingent” defined—Transfer of Property Act, 
IV of 1882, ss. 19 and 21— Agreement inad^ 
missible—Oral evidence barred^S. 91, Indian 
Evidence Act.—Held, that, in s. 17 (b) of Act 
III of 18/7, the clause, whether iu present oc 
in future ’’ belongs to the bunch of infinitives 

nouns “ right, title 

or interest,” consequently the “right, title or 

interest, whether vested or contingent must be 
a present and not a future, right, title or 
interest. Hold, also, that a deed prescribing 
the mode of partition of certain immoveable 
property of the value of Rs. 100 or more, to be 
acquired in future by the parties thereto, does 
not fall under cl, (6) of s 17 of Act III of 1877 
Held further, that the definition of “ vested 
and contingent” given respectively in ss. 19 
and 21 of Act IV of 1882, are applicable to 
these terms used in s. 17 (6) of Act III of 1877, 
Where an agreement is in.idmissible, oral 
evidence is barred. Bhan Singh v. Thakar 
Das. 89 P.R. 1908 = 145 P.W.R. 1908. (16 P.R 
1895, 82 P.R. 1884, 150 P.R. 1889, 30 B. 
304, 30 C. 1016, R.) 


(II 81 S. 17 Regisiraiion—Relinquishment 
by widoio of her life-estafe of the value of 
Rs. 100 in favour of her deceased husband's 
reversioners. A deed executed by a widow, in 
favour of her husband’s reversioners, relinqui¬ 
shing her life-estate of the value of Rs. 100 or 
more in immoveable property left by him, 
requires registration under s. 17 of Act XVI of 
1908. SHAHAB DiN v. MuSSAMMAT PANNAH 
Bibi. 97 P.W.R. 1912 = 14 Ind. Gas 749 = 
92 P.R. 1912. (12 B.H.C, 141, 7 H.H.C 

228, 3 M. 184, D.) 

(119)—5. 17 { — Registration Ad, HI of 
1877, s. 17 , ch (d)) Partnership agreement — 
Clause entitling partner to redeem mortgage of 
immoveable property—Admissibility of agree- 
menl without registration—Declaration of right 
of partner—Necessity for execution of further 
instrument, A partnership agreement contain¬ 
ing a clause entitling one of the partners to 
redeem certain mortgaged property belonging 
to the partnership has to be compulsorily 
registered under s. 17, ol. {d} of the Registra¬ 
tion Act, inasmuch as the right created in 
favor of one of the partners is a right in 
immoveable property. If unregistered, the 
agreement is not admissible in evidence. 
Where the agreement is registered a declaration 
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Registration Act iXYI of 1908, III of 1977, 
VIII of 1871, XX of 18C6, XVI of 1864, 
XIX of 1843)— continued- 

by the Court of the right of the partner as 
expressed therein is sufficient, and it is not 
necessary for the Court to make an order 
dir-ecting the execution of any further instru¬ 
ment. MAUNo Po HTi V. Mahomed 
CASSTM. ISM.L.J. 329, P.C.:^30C. 1016 = 30 
I. A. 230 = 7 C.W.N 861 = 5 Bom. L R. 975 = 
8Sar. 531. [li., 89 P.R. 1909 = 145 P.W.R, 

1908.] 

(120)— S. 17 ( = Zteffistraiion Act, 1866, s. 17, 
— Agreemeyit for lease —Ref/tsfrnfion. —An agree¬ 
ment for a lease does not require registration. 
It does not come under s. 17 of the Registration 
Act, as it only leads up to a lease. Bhairab- 
NATH KHRTTRI v. KISHORI MOHAN 8HAW, 

3B.L.R. App. 1. (7 W.R. Civ. Rul. 280, 

[R., 7 B.H.C. 45.] 

{121)—S. 17 {=^neijistration Act, 1877, s. 17) 
— Lease or agreement to lease, what is not .— 
Where a certain document was merely a 
provision for certain payments to the landlords 
by way of consideration in addition to those 
already agreed on, and that in the case of 
arrears certain interest should bo payable, held, 
on a construction of the document, that it did 
not amount to a “ lease or agreement to lease” 
so as to be inadmissible in evidence without 
registration. KADERNATH MITTER v. 
SURENDRO Deb Roy, 9 C. 865 = 13 C.L.R. 
58. 

(122) — S. 17 { = Registration Act, 1877. s. 17,) 
—Dowl—Lease or agreement to lease—Varying 
rent — Registration. —In considering whether a 
dowl compulsorily registrable or not, the 
question to be dooidod in whether it embodies 
a special agreement between the pirties. If it 
docs, it requires registration, if it does not, 
registration is not needed. (3 C. 322, 7 C. 703, 
7 C. 717, Con.s.: 24 0. 20, 22 M. 217, F.; 5 C. 
864, Cons, d Appl.) Where, as in this case, 
the dowl (a memorandum showing the rents 
payable by thctenantsi bearingthoir signature) 
merely evidences that there has been a commu¬ 
tation of rent, that the rent which was pre¬ 
viously payable partly in kind and partly in 
ca.sh would henceforth be paid in cash, it is 
not an instrument relating to an interest 
in immoveable property and does not 
require registration. HaRA PuASAD DaS 

V. Ram Narain Chowdhury, il C.L J. 
22 = 2 lad, Cas. 89. 

(123) -5. 17 { = a. 13, Act XVI of 1864)— 
Dowl or amuldareo—Regisfrafion—Oral evi¬ 
dence, adniissibthty o/.—Neither of the doou- 
monts, dowl and arnuldarec, which are merely 
preliminaries to a lease, requires registration 
under a. 13, Act XVI of 1864. if a party 
chooses to trust to the uncertainty of oral ovi- 
donee to support his claim for rent, no written 
lease having been executed, there is no reason 
why that evidence if credible and sufficient of 
itself to provo the oxistenco of an agreomont 
hotwoen the parties, should not be admitted 


Registration Act (XYI of 1908, III of 187T,. 

VIII of 1871 XX of 1866, XVI of 1864, 

XIX of 1843)—confiwued. 

by the Judge and enable him to give the plain- 
tifl a decree upon his claim. GOLUCK 

Kishore acharjeb Chowdhry v. Nund 
Mohun Dey Sircar, 12 W.R. 394. it 
W.R. 509.] 

(124)— S. 17 { — Registration Act of 1871, 
$. 17l— Evidence, admissibility o/—Doul Fehrist 
—A doul fehrist containing a list of the hold¬ 
ings and rates of rent of the ryots wiih their 
signatures, and specifying that these holdings 
were to continue for seven years, does not con¬ 
stitute a contract to cultivate for that period, 
and is admissible in evidence without being 
registered. KARTICKNATH PANDAY v. KHA- 
KUN SINGH. 1 C.L.R. 328. 

(1*25)— S. 17— Doul Darkhast—Lease and 
agreeynent to iease^Registration — Contract in 
writing. —A Doul Darkhast amounting to noth¬ 
ing more than a proposal to pay a certain rent 
for land is no lease or agreement for a lease and 
so docs not need registration. But ibo same 
proposal, if so accepted that both the proposal 
and the acceptance constitute a contract in 
writing, would require registration. L.alL 
JHA V. NEGROO, 7 C. 717, (14 W.R. 178, 

17 W.R. 508. Diss.) 

(126 & 127) — S- 17 — Dowl-darkhast— 
Registration. —A dowl darkhast is only a preli¬ 
minary to a lease and, as such, does not require 
registration. BIBEE MEHEUOONNISSA v. 
Abdool GUNEE, 17 W.R. 509. [Cons., 7 C. 
717; R.. 7 C. 703, F.B.] 

(129)-S. 17 ( = Rc{;is(raRon Act, 1877. s. 17) 
— rent-note. —A Rent-note providing that the 
tenants may hold the lands as long as they 
continue to pay rent or perform the service, is 
a lease of immoveable property which must be 
registered under s. 17, Indian Registration 
Act, 1877. Pagi Mania v. Desai Lallu- 
BHAI, 2 Bora. L.R. 488. 

(129) —S. 17—Renf-nofe by lessee — Undertak¬ 
ing to hold at lessor's option —Rcs^rnafion of 
annual rents—Registration, if compulory .— 
The rent-note executed by the defendant to the 
plainlifi in this case ran as follows :—“1 have 

this day hired from you two houses. 

Rs. 18 have boou agreed to be paid to you as 
rout thereof per one year. I am to live there¬ 
in so long as you allow mo to do so.” The 
note was construed as creating only a tonanoy- 
at-will and not a tenancy from year to year. 
Oonscquontly, although an annual rent was 
reserved by the instrumont, it was not one 
requiring to be registered as under s. 17, ol. (d), 
of the Registration Act. JiVRAJ GOPAL v. 

Atmaram Dayaram. 14 B. 319. [R.. 9 O.P» 
L.R. 57 : D., 19 B. 150, 9 C.P.L.R, 88.J 

(130) —S.17 (= Repwfrn/ion1877,s. 17). 
cl$, (d) and (h) — Lease— Doaiment creating 
right to o6fain other document.—A. document 
by which no immediate interest is created— 
there is no present demise—and which is mere¬ 
ly an agreement to create a lease on a lutura 
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day, the terms of which are to be defined by 
documents to be executed afterwards, is not 
a lease, and does not fall under cl. (d) of s 17, 
Registration Act, but is a document creating 
right to obtain another document within cl, (hi 
of 8. 17, and is not compulsorily registrable. 

Panchanan Basu V. Chandi GHARAN 
Misra, 6 Ind. Gas. 443. 

(131) —S. 17 ( = BefftstrationAct, 1877. s. 17, 
cl. (d), proviso)—Lease — Non'reservatwn of 
annual rent Lease for a term less than five 
years Registration, whether necessary. —The 
proviso to cl. (d) of the s, 17 of the Registration 
Act requires two conditions for exemption from 
registration. One of them is that the term 
does not exceed five years. The other is that 
the annual rent reserved does not exceed Rs. 50. 
This latter condition does not mean that there 
should be an annual rent reserved and that it 
should not also exceed Rs. 50. It only means 
that, if an annual rent is reserved, it should not 
exceed Rs. 50. (4 M. 38, 24 M. 421. 27 M. 43, 
R-) Quesre Whether, in a lease where the 
term is for a period less than five years, and one 

. — T say, a thousand rupees, can 

It be said that, because there is no annual rent, 
^6 annual rent reserved does not exceed 
Rs. 50. A. Venkatasawmy CHETTY V. 
SUPPA PILLAI. 6 Ind. Gas. 382-8 M.L.T. 
103. 

(132) —5. 17 ( = s. 17. ActlXlof 1877)—Lease 
not exceeding five years—Meaning of — Mucha- 
lika—Executed to remain in force till fresh one 
was executed—Exemption from registration ,— 
The language of the proviso, “ the terms 
granted by which do not exceed five years ” in 
s* 17, Registration Act, means “the terms grant¬ 
ed by which are not for a definite period exceed- 
^gfive years.’* {E.. 17 G. 648, 9 C.P.L.R. 88, 24 
M,,421.] a muchalika executed for a fasli, on con¬ 
dition that it should be in force till a fresh one 
was executed, is a lease, and hence exempted 
from Registration, if the rent reserved is less 
than Rs. 50, by virtue of Government notifica¬ 
tion under s. 17 of the Registration Act. ViK- 
AMMAL V. K. RUNGAYYANGAR, 4 M. 381. 

(133) — S. 17 (=^ Registration Act, 1877, s. 17, 
Vrooiso)—Meaning of the pfi‘oviso—Exemption 
of leases for a term and reserving an annual 
renf. The meaning of-the proviso to s. 17 of the 
Indian Registration Act, exempting from the 
operation of the section leases for a term and 
reserving an annual rent, is that the exemption 
extends to leases whose term does not exceed 
five years and the annual rent Rs. 50, so that 
unless the lease reserves an annual rent the 
proviso will not apply to it. YenkATASAWMY 
Ohetti V. SUPPA Pillai, 4 iDd. Gas. 303 = 

7 M.L.T. 30 = 33 M. 216. 

(134) —S. 17 ( = Acl XX of 1866, s. 17)— 
^uri-'peshgi lease —“ Leases of immoveable pro- 
perty for any term exceeding one year.'* —A zur- 
i-p68hgi lease granted on the advance of a loan 
for one year, but with a stipulation that it 
should continue in force, if the loan were not 

0. VIII—38 


Registration Act fXYI of 1908, III of 1877, 
VIII of 1671, XX of 1866, XVI of 1664, 
XIX of 1843)— continued. 

repaid within the period, was held to be a lease 
coming under “ leases of immoveable property 
for any term exceeding one year ” ins. 17 (4) 
of the Registration Act of 1866, so that regis¬ 
tration was compulsory. The leases which 
were intended to be excluded foom the 4th 
clause are leases, the term of which was one 
year certain. Bhobani Mahto v. SHIENATH 
PARA, 13 G. 113. [Liss., 17 G. 548 ; R., 9 C. 
P.L.R. 88.] 

(135,-S. 17 ( = Registration Act, 1877. s. 17) 
Lease for life of lessee — Construction—Regis¬ 
tration, —A lease for the life of the lessee is a 
lease for a term exceeding one year, as it en¬ 
titled the lessee to hold for more than that 
period if he live so long. It is not a lease 
terminable at the end of a year or at the option 
of the lessor. It, therefore, requires registra¬ 
tion under s. 17 (d) of Act III of 1877. Par- 

SHOTAM Vishnu v. Nana Prayag. 18 B. 

109. 

(136) —S- 17—^ciXVI of 1864—Kabuliat 
—Registration,— A kabuliat executed whilst 
Act XVI of 1864 was in force need not be regis¬ 
tered. HUR OHUNDER GHOSE V. WOOMA 
SOONDUREE Dossee, 23 W.R. 170. 

(137) S. 17—Kabuliat for specific year — 
Registration—Act XX of 1866.—A kabuliat hj 
a ryot holding under a patta for a specified 
year, with an agreement between the parties 
that a fresh settlement should be made at the 
close of the period, not being a lease for more 
than a year, but only a lease for one year, does 
not require registration under Act XX of 1866, 
although the kabuliat contains a clause to the 
efiect that year by year the ryot should pay 
rent at a specified rate JUGDESH GHUNDER 

Biswas v. abedoluah Mundul. 14 W r 

68. [R., 26 W.R. 98.] 

(138) — S. 17 { — Registration Act, 1866, 
s. 17 (4)) Kabuliat— Lease for one year — 
Ejectment on certain conditions within a year' 
—Lease for over a year Rtgistration Act (III 
of 1877), s, 17 (1) — Change in law—Effect 
on aamissibiiiiy. — In a kabuliat executed 
in 1871, the executant stated that he ;had 
taken a house from the owner on a yearly ren¬ 
tal of Rs. 3. No term was fixed, but there 
was a further stipulation that, if called upon, 
he would yield such services to the zamindar 
as the latter might require, and in the event of 
a breach of any one of the above conditions he 
would be liable to ejectment. Held, that, in¬ 
asmuch as the lessee was liable to be ejected at 
any time within the period of one year from the 
execution of the kabuliat, the lease was not one 
for a term exceeding one year and its registra¬ 
tion was therefore not compulsory under s. 17 
(4) of the Registration Act, 1866. Held, further 
that a document which did not require registra¬ 
tion under Act XX of 1366, was not inadmissi¬ 
ble evidence by reason of the proviso to the 
Registration Act, 1877. INTIZAM FATIMA v. 
ALI Baksh, 8 A.L.J. 609, (18 B. 92, 9 C. 68, 
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( 139 ) — S. 17 — Bombay Survey Act I of 1865, 
8. 36 — Purchase r — Registration — Tender — 
Collector's refusal to accept rent tendered by 
defaulter's mortgagee^ —The purchaser at a 
revenue sale, held in default of the payment of 
assessment, takes free of all incumbrances, al- 
thoufjh Ibe revenue authorities, wir.hout other¬ 
wise depriving the dffaulter of his right of 
occupancy, under s. 36 of the Bombay Survey 
Act 1 of 1F65, have only sold his right, title, 
and interest. What operates to create tbo pro¬ 
perty recognised as a right of occupancy is the 
entry of the occupant’s name in the Collector’s 
books. A mere memorandum, therefore, declar¬ 
ing a person to be the successful bidder at the 
sale is not an iiHframent creating or declaring 
as interest in immoveable property, and requir¬ 
ing registniti-'U und-.-r s. lS, Act XX of 1866. 
The Collector m iv he rcsporjsible to the mort¬ 
gagee of a revenue defaulter for refusing to 
accept the tomler made by him of the Govern¬ 
ment rent, but if be does refuse it and the land 
is sold, the titio of the purcha«er i-» uuimoeach- 
ablo. GHMhABHAl HhIKARIDAS V. PjlAN.TI- 
VAN Ichhakam. 11 B.H.C. 218. [E., 5 B. 73; 
R., 1 B. 577.] 

(140) — kS. 17 { = R^ols(rntion Act, 1877, s. 17) 
— Relinquishment of tenant right tor considera¬ 
tion. —Though a documi tit relinquishing a hold¬ 
ing, irrespec'ive of the wishes of the landlord, 
under s. 12 of rho R-mt Recovery Act (Madras 
Act VIII of 1865) docs not require registration, 
yet an inslrument, wherohy a tonxnt relinquish¬ 
es his right to a holding in onnsidoraMon of the 
landlord giving up his claim to arrears of rent, 
falls within s. 17 of the Registration Act and 
requires registration. Tne ca<o is not altered 
by the fact that the 1 indlord did not signify his 
consent to giv-’ up his claim before the instru¬ 
ment was given to him. RANGAYVA APPA 
RAU V. Kamcswaha Rau. 20 M. .367 = 7 M. 
L.J, 59. [R., 11 C B.L R. 29.] 

(141) —S, 17 { = R*-Oistrauon Ar.t, 1877, s, 17) 
—Endorsement ot Devasthanam mxnaaer on 
darkhast application—Agreement to lease -Cri¬ 
terion for rt-gistra'.xo.i. —Wh 'ro an applicition 
for Rome waste land on darkhast is ma lo to 
a.Devaslhan im to which the land belongs, and 
the Devastiianam maniiger sanctions the grant 
by endorsement on the .application, communi¬ 
cated to the applicant, the endorsement of the 
manager must bo taken to b- an agreement to 
lease and, thcru/ore, to bo suhjoot ro the provi¬ 
sions of the Registration Act as if it were a 
lease. Where tho grant docs not in terms 
purport to be for a period oxce-jding fivo yo.Ars, 
and. the rent reserved by it does not exceed 
Rs. 50 per annum, it need not bo registered, as 
it is exempted from registration by tbo notifica¬ 
tion of Government pubiishod under that seo* 
tiou. Though a lease may, by custom, entitle 
the grantee to bold permanently, it does not in 
any way affect tho question of registration, for, 
ihe criterion for registration is what is ox- 


Registration Act (XVI of 1908, III of 1877. 

Vniofl87l, XX of 1866, XVI of 1864, 

XlX of 1843)—confinued. 

pressed on tho fsoe of the document. RAMA- 
SWAMY Ayyar v. Thirupathi Naik, 27 M. 
43, [Appl., 4 M.L.T. 79.] 

(142) —S. 17 { — Registration Act, 1877, s, 17) 
—Instrument extinguishing tenant rights — 
Necessity for registration o/,—S. 17 of the Act 
requires the registration of an instrument 
extinguishing tenant rights in consideration of 
a sum of Rs. 100 and upwards. TrILOCHAN 
Gaontia V. LACHMAN PADHAN, 14 C.P.L. 
R. 29. 

(143) —5. 17 ( = R^*( 7 isfrafion ^cf. 1877, s. 17) 
— Recogyiition as m«'kuraridar.—Where a docu¬ 
ment recogni-'es a person as purchaser of a 
certain mokurari right and aiso create.s a per¬ 
petual mokurni right in his favour, it ought to 
ho registered. Agin BINDH UPADHYA v. 
Mohan BiKUAiM SHAM. 30 C. 20 = 7 C.W.N. 
314. 

(144) —S. 17—CoH^rncf to execute pottah at a 
given rent — Default —Ba?onanamah treated as 
pottah compulsorily registrable —Plaintiffs sued 
the four defendants, who wore brothers, and one 
of whom was her husband, alleging that they bad 
failed to carry out their contract to ox-outoa 
moiir;mroe pottah of tho suit lands to her. The 
agreement was stated to be that , on defendants 
failing to pcrfrrm their contra t the bacennna- 
mah was itself to be considered as a mourousoe 
pottah, and ehe accordingly insiitutod this suit 
for possession of the lands. The Principal 
Sudder Ameon, holding that tho document on 
which tho plaintiff based her case was not such 
a document as under tho Registration law was 
inadmissible in evidence unless registered, refus¬ 
ed to give the defendants (the intervonors) 
whoso leaso from tho plaintiff’s lessors was 
admittedly registered, any preference as against 
tho deed of the plaintiff under tho provisions of 
s.^50 of Act XX of 1866. Held that tho lower 
Court was wrong in law. Tho deed under 
which tho plaintiti sued was nothing more ot 
loss than a pottah and tho plaintiff had asked 
for possession only on treating it as such. Under 
cl. 2, s. 17 of Act XX of 1866. the document, 
being an instrument creating right in immove¬ 
able property, tbo registration of tbo same was 
compulsory and not optional. Tho defendant’s 
pottah was admittedly registered and wa.s enti¬ 
tled to preforenco over the unregistered docu¬ 
ment of tho plaintiff, both dooumonts relating 
to tho siino proportv. NUND RAM GHOSK 
V. Maunoo Bibkk, 10 W.R. 177. 

fl45)—S. 17 { =/ie(;isfrufion Act, 1877, s. 17) 
^Perminent lease by occupanacij raiyat — Re¬ 
gistration contrary to Bengal Tenancy Act VIII 
of ISSfi—Effect of registration. —If any docu- 
mout bo registerei contrary to an express pro¬ 
vision of law, tho regisf nation is void and tho 
document must bo regarded as unregistered! 
(26 0. 4G, 29 C,148, Rel. oa.) No sub lease by an 
occupancy tenant purporting to create a term 
oxcoodiog 9 years may bo admitted to registra¬ 
tion since the passing of the Bengal Tenaney 
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Hegfstration Act (XXI of 1908, III of 1877 
VIII of 1871. XX of 1866. XVI of 1864! 
XIX of 1843)— continued, 

Act. Without registration, a permanent leas© 
IS invalid under the Indian Registration Act. 
Therefore, a permanent lease registered contrary 
to the provisions of s. 85, cl. (2), is wholly 

void. Fazejej Sheikh v, Kerauuddi 
Sheikh, 6 c.W.N. 916. [R., s C.w.N. 136.] 

(146) —5. 11—Registration—Lease.—\^heTQ 

a lease is for only one year, with option to the 
lessor to allow the lessee to continue his tenure 
on the old conditions after erpiration of the 
year; Held that the absolute rigno of the 
lessee is restricted to one ; and that the lease 
is therefore a one year lease, the registration 
of which is not necessary. MOHUNTO SOUTHO 

PURSAD DASS V. PARASU PaDHAN, 26 W.R. 

■98. 

(147) —5. 17 (-Registration Ad, 1877, s. 17) 
Document—Allotment of lands. —A document, 

which after reciting the allotment of Itnds, 
contains an agreement to act acojrdingiv, is 
compulsorily registrable under s. 17 of ihe 
Registration Act, 1S77. RamACHANDRV v. 

Dinkar, 2 Bora. L.R. 800. 

(148) —S. 17 Registration Act, 1877. s. 17) 
Deed of assignment of arr*>ars of profils due 

oy lambardar to co-sharer—Necessity for regis- 
trationof—S. 54, Transfer of Property Act —J/is- 
Jotnder of parties^ —An assignee from a co- 
sharer of arrears oi pr,ifit3 duo to the latter by 
a lambardar, brought a suit to recover the 
arrears due. The heirs of the famdardar, who 
lived at the date of assignment, the present 
iambardar and the assignor were irapK-ajed hs 

It was contended that the 
suit v/aa bad for misjoinder of pieties and that 
the deed of assignment conferred no title on 
the plaintiff, since it was not registered. Held. 
that there was no misjoinder of parties mas- , 
much as the present lambardar would be liable 
only to the extent of the profits collected by 
him and, under s. 28. Civ. Pro. Code, the parties 
Were rightly impleaded in the suit. Held, also, 
that the deed of assignment did not require 
cegistratioQ either under p. 17 of tho Regisi.ra- 
.-tion Act or s. 54 of the Transfer of Pt '-perty 
^t, as the arrear was in reality a debt due to 
plaintiff’s vendors by the lambardar, 

Damodar Das v. girdhari Das, A.W.N. 
1908, 100-27A. 564 = 2 A ]L.J.692. 

(149) —S. 17 {^Registration Act, 1877, s. 17) 
Deed of gift —Voluntary registration by legal 

^spresentative of donor, effect of the.—The volun- 
tary registration of a deed of gift by the legal 
representative of the donor has the same effect, 
as Its voluntary registration by the donor him¬ 
self in his life-time MeiyYADU Nadan v. 

Anjalay, 25 M. 672 = 12 M.L.J. 409. [R . 

13 M L.J. 303.] 

(150) —5. 17—/Icf XVI 0/1864, ss. 13, 17— 
^Unregistered hibbanamah executed prior to Act, 
t^drnissihle in evidence.—This suit hinged upon 

a hibbanamah. It was admitted that it was I 
“©xecuted before the 1st of January 1865, when j 


Registration Act (XYI of 1908, III of 1877 
Vniof 1871. XX of 1866, XVI of 1864,’ 
XIX of 1843)— continued. 

Act X of 1864 came into operation. The Prin¬ 
cipal Sudder Ameen refused to admit the 
hibbanamah as evidence because it was not 
registered. But it was held that the document 
was admissible because s. 13 applies to deeds 
executed on or after 1st January 1865. and not 
to deeds executed before that date. S. 17 con¬ 
tains no penalty for non-registration such as 
^ contained in s. 13. Rama Soonduree 

DOSSIA V. MADHUB Chunder GOOHOO, 8 

W.R. 269. ’ 

{151)-S. 17 ( = AclXV[o/ I86i, s. 13)-Com- 

pulsory registration-AmaldastakHs—Contract 

Breach Damages .—It is impossible that the 
legislature could have intended a. 13 of Act XVI 
of 1864 to apply to deed-? which are merely 
preliminary to the main contract or engage¬ 
ment, as the amuldustak is, or tliat deeds which 
are steps in, or mere parts of a transaction, 
should be registered before thev can be used as 
evidence. [F.. 12 W.R. 394, 3‘B.L.R. App. 1 ; 
Appr. 17 W R. 509. 12 B.n.C. 175; R., 7 B.H. 
0. 45.] In the absence of any suggestion to 

. a o is in possession of 

certain property under a duly registered lease- 

deed must be taken to be bona fide ; and he 
cinnot be ousted by a person who is granted a 
lease sub.sequently. The latter’s remedy is 
agiinst the grantors only for damages for 
breach of contract. BuNWAREE Lae v 
SUNGUM LaL, 7 W.R. 280. 


(== Registration Act, 1877, s. 17) 
Judicial proceedings —The provi.sions of s. 17 
of the Registration Act (III of 1877) do not 
apply to proper judicial proceedings filed by the 
parties, whether consisting of ple'idings or of 
orders made by the Court. BiNDESRI Naik 
V. (iENGA SARUM SAHU, 20 A 171 P C 
I A. 9 = 2 C.W.N, 129==7 Sar, 273 ’ [ie I 0 
0. 78, 28 A. 78 = A. W.N. 1905, 195 = 2 A.L.J. 
564,36 0. 193 = 5 O.L J, 611, 35 C. 837 = 12 
C.W.N. 849 = 7 C.LJ. 492,31 M. 330 = 18 H 
L.J. 1 , Note = 3 M.L.T 377, 6 M.L.T. 313 = 3 
lud. Cis. 70i ; D., 1 C.L.J. 338.] 


(153 & 154)— S. 17 —Certificate of sale—Pro- 
perty of more than Rs. 100 in value—AdmissL 
bihty of unregistered certificate-Burden of proof 
—Allegation in plaint not traversed—Shiftinq 
of burden. A certificate of sale granted 
by a Court in respect of property of more 
tbaQ Rs, 100 ia valu6, should be registered 
and is otherwise inadmissible in evidence to 
prove the sale. [R„ lO B.H.G 435, 12 B H 
C. 24,1, 7 C.L.R. 115. 13 M. 308 ] The mere 
fact that an allegation in a plaint is not travers¬ 
ed by the defendant, does not relieve the 
pliiotiff of the onus of proving his case. 
MULJI BECHAR v. ARUPRAM BECHAR 7 B 
H.C. A. C. 136. ’ * 


(155)—fif. 17 (=Registration Act, 1877, s. 17) 
—Sale-certificates, registration of, —Sale-certi- 
fioatea granted under s. 259 of Act VIII of 1859 
(Oiy. Pro. Code) are not compulsorily registrabl 
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Registration Act (XYI of 1908. Ill of 1877, 
VllIofl871. XX of 1866. XVI of 1864, 
XIX of 1843)— continued. 

under s. 17 of the Registration Act. ProkaSH 
Chundbr DASS V. Tarachand Dass, 8 C. 
82, F.B. = 12 C L.R. 1. 

U5G)—5. 17 ( = s. 17 (6) of 1877)—Sale 
certificate — Civ.Pro. Codecs, 316.—A certificate 
ofsiie, griuttjd under s. 316 of the Civ. Pro. 
Code, does not require registration as provided 
by s. 17 of the Regi>tratioa Act, for it is not an 
instrument of the kind mentioned in cl. (6) of 
th.it section. MASARAT*UN NISSA v. ADIT 
Ram, 5 A. 568, F.B. = A.W.N. 1883, 139. [R.. 
142 P.K. 1908, F.b-J 

(157) — S. 17 { — Registration Act, 1877, s. 17 
(o)— Rale certificate granted by Collector — 
Sale of “ B. class” lands—Transjer of title-- 
Registration. —Sale certificates granted by the 
Collector in accordance with the rules issued 
by the Board of Revenue after the sale of “B. 
class” or surplus lands acquired by Government 
under the Land Acquibition Act, are sufficient 
in themselves to transfer the title from tho 
Government to tho transferee, and s. 17. cl. (o> 
of the Registration Act is authority for the 
proposition that such certificates are sufficient to 
validate the transfer of title to transferee 
without being registered. SARAT CHUNDER 

Roy Chowdhury v. Jatindra Nath 
mookerjee, as c. 614. 

(158) — S. 17 { = Registration Act, III o/1877, 
s. n)^Securtty bond given under Civ. Pro. 
Code, s. 615- Transfer of Property Act, s. 58— 
Order accepting security. —A security bond, 
whereby immoveable property exceeding 
Rs. 100 in value was pledged to the Court. It 
was signed by the ooiigor and attested by two 
witnesses. The Court endorsed thereupon tho 
words “security is accepted.” Under those 
circumstances, it was contended that tho deed 
did not require registration. Held, tho deed foil 
under s. 58 of tho Transfer of Property Act and 
required registration under s. 69, as amended 
by s. 3 of Act VI of 1901 and s. 17 of tho 
Registration Act. i/e/d,also,tho words‘‘security 
is accepted ” merely meant an iniunation by 
the Court that the property givou as security 
was sufficient for the purpose. Nagaruru 
SAMBAYYA V. Tan.iatuu Subbayya, 3 M. 
L.T. 317-31 M. 330. (32 C. 494. F.; 13 M. 1. 
203, 22 M. 508, 20 A. 171, R.) 

(159) — S. 17— Appeal to Privy Council — 
Security — Stamp — Registration—Objection to 
stamp based on rules of Revenue Department .— 
Where tho High Court ordered a judgment' 
debtor, pending an appeal to Her Majesty in 
Council, to furnish security within a period of 
two months, and the judgment-debtor put in a 
petition just one day before the expiry of the 
two months, stating that he tendered a certain 
dur putnee mabal as security and on tho next 
day gave an unregistered security bond, which 
was rejected by tho Judge, held that tho bond 
was not required to be registered until tho 
security was accepted by the Court, and tho 
Court should have directed an investigation 


Registration Set (XYI of 1908, III of 1877, 
VIII of 1371, XX of 1866, XVI of 1864^ 
XIX of 1843)— continued, 

by a proper officer of the Court into the 
eufficiency or otherwise of the security. The 
objection that a security bond is engrossed 
on an eight anna stamp threaded to other- 
stamps aggregating to the full value, 
contrary to the rules of the Revenue De¬ 
partment is merely a technical objection and 
does not aflect the merits of the case. 
MR. A.D. DUNNE V. AMEEROONISSA KHA- 
TOON, 13 W.R. 41. 

(160)—6'. 17 Registration Act, Ulof 1877. 
s. I7i —Decree not an 'executed instrument 
within the meaning of ^Admissibility of decree 
in evidence without ngistraiion.—lho applica¬ 
tion in this case, was refused on tbo ground 
that the decree was an instrument which 
created an interest in immoveable property, 
and could not bo given in evidence for want of 
registration. It was held, however, on appeal, 
that It could be admitted in evidence, Hlthough 
not registered. Upon the true construotion of 
the Act of 1871 read with Act X of 1866. the 
High Court was of opinion that a decree could 
not bo said to be “an executed instrument “ 
within 9. 17 of tho Act of 1871. But, m any 
view of that Act, tho later Act, HI of 1877 
expressly excludes such decrees, whether passed 
before or after the Act. from the operation of 
compulsory registration. PURMANUNDDAS 
JlWANDAS V. VALLABDAS WALLJI. 11 B. 
506. [72.. 3 O.C. 32. 15 C.P.L.R. 69.] 

(161) —S. 17 (= Rejjisfrnlicn Act, 1877, s, 17)— 
Execution sale, evidence of—Sale certxHcate not 
admissible for want of registration. —As between 
the purchaser and the judgment-debtor, pro¬ 
ceedings confirming a particular auction-sale 
would bo sufficient evidence of tho sale, quite 
independently of tho sale certificate although 
it may bo inadmissible as not being registered. 
Benodi Lal GHOSE V. Tamizuddin, 7 C.L. 
R. 115. 

(162) — S. 17 ( = R 0 f 7 isfra/iou Act, 1877, s. 17), 

cl. (6 )—Evidence Act (I of 1S72), s. 32, cl. (6) 
— Will — — IVords nof purporfint/ 

or operating to extinguish interest in prcstnf or 
future, —S. 17, ol. (6). of tho Rcgistr^ition Act, 
1877, docs not render a passage in a Will inad¬ 
missible, where the words do not purport or 
operate to extinguish an interest in the present 
or tn future, but only state facts. And the 
statement contained in the passage would, if 
proved, bo admissible also uodor s. 32 ol. (6), 
of tho Evidence Act. CHAMANBU v. MULTAN 
CHAND, 20 B. 562. 

(163) —S. 17 ( = R('( 7 isfrafion Act, IIIo 1877, 

17)—/mmouenhie property. —Tho right to the 

status of a karnavan cannot bo treated as an 
interest in immoveable property within s. 17 of 
the Registration Act. SHUPPA MENON v, 

Narayanan, 14 M.L.J 415. F.B. 

(164) —S. 17 { = Registration Act, 1877, s. 17 
— Document —Prfifion for mutation of names.— 
The parlies to this suit presented a petition in 
the Revenue Department for mutation of names* 
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Registration Act (XYI of 1908, III of 1877, 

VIII of 1871, XX of 1866, XVI of 1864, 

XIX of 1843)—con(in7<ed. 

according to a previous agreement. This peti¬ 
tion recited the dispute and the terms of the 
agreement in full. Held that this petition was 
not such an instrument as is contemplated by 
s. 17 of the Registration Act, and that there¬ 
fore its registration was not compulsory, NUR 
ALIv. IMAMAN, A.W.N. 1884, 40. [D., 31 A. 

13 = 5 A.L.J. 717 = A.W.N. 1908, 264.] 

(165) — S. 17 (= Registration Act, 1877, s. 17) 
—Petition ]or withdrawal setting out terms of 
agreement concerning immoveable property — 
Registration. —Where a petition for withdrawal 
of a suit, upon which the Court ordered the suit 
to be struck o0, sets out the terms of an agree¬ 
ment entered into by the parties, creating 
rights in immoveable property to the value of 
over Rs. 100. such an agreement, if unregistered, 
is invalid, and a suit based upon it is unsustain¬ 
able. MUTHAYYA V. VENKATARATNAM, 25 M, 
SS3. [Exyl , 7 G-L J. 492 = 35 G. 837 = 12 0. 
W.N. 849; R., 6 C.L.J. 611 = 36 C. 193 ; D., 27 
P.R. 1906, 11 P.L.R. 1906.] 

(166) — S. 17 {—Registration Act, 1877, s. 17 
(d)— Registration —Varying registered docu- 
ment—Transfer of Property Act (IV of 1882), 
s. 107. —A document which varies the amount of 
rent paid under an existing lease registered as 
required by s. 17 (d). Registration Act, as also 
the incidents of such payments, namely, the 
date of payment, and consequences of default of 
payment, requires registration. The case in 
so fat as it determines that a document em¬ 
bodying an agreement for reduction of rent 
under a previously existing lease registered 
under s. 17 fd) requires registration, approved. 

Lalit Mohan Ghose v. The Gopahi Ghauk 
Coal Co., ltd,, 14 C.L.J. 411, F.B. = 16C.W. 
N, 55 = 39 C. 284 = 12 Ind. Caa. 723. (10 C,L. 
J. 570, 37 C, 293, Appr.) 

(167) — S. 17,— Sanad granting hak— Re¬ 
grant o/hak by endorsement on sanad — Endorse¬ 
ment, if requires registration^Admissibility of 
other evidence as to alleged re-grant—Evidence 

(lo/ 1872). s. 92, proxnso 4.—This was a 
suit brought for a declaration that the hak in 
question was liable to attachment in execution 
of the plaintiff’s decree against his deceased 
judgment-debtor K. Defendant, the alleged 
grantor of the hak to K, pleaded a re-graut to 
himself by K, the grantee, relying on ao endorse- 
naent made by him on the back of the sanad* 
The first Court was of opioion that the endorse¬ 
ment was inadmissible in evidence because, 
though purporting to extinguish the grant, it 
was not registered, and, finding that the grant 
was not rescinded, passed a decree for the 
plaintiff. Held by the High Court, on appeal, 
that the lower Court was wrong in holding 
that the endorsement required registration. It 
did not rescind the grant to K, nor did it, of 
itself, amount to a new grant back by K. It 
was simply an endorsement returning the 
sanad to the defendant without passing any in¬ 
terest in property. It was the alleged subse¬ 
quent tcausaotion between the judgment-debtor 


Registration Act fXYI of 1908, III of 1877 
Vlllof 1871. XX of 1866, XVI of 1864, 
XIX of 1843)— continued, 

K and the defendant which had the effect of 
passing the property, and that transaction was 
entirely distinct from the original grant by the 
defendant, so that it was clearly open to him 
to adduce other evidence to prove the special 
case of re-grant set up by him, the case not 
falling under proviso 4 to s. 92 of the Indian 
Evidence Act. HeramBDEV DharnidhaR- 
DEV V. Kashinath Bhaskar. 14 B. 472. 
[Appr., U.B.R. 1902. 4th Quarter, Evidence, 
92, R., 129 P.W.R. 1908 ; D.. 24 B. 615 ] 

(168) —S.17 { = Registration Actt 1877. s. 17J— 
Document not requiring registration when it 
was executed—Retrospective operation — Con¬ 
struction of section—Admissibility of evidence 
under Act III of 1877— Hereditary o^ce dues 
incidental to—Nature of dues, whether moveable 
or immoveable property under Act XX of 1866. 

S. 17 of Act III of 1877 has no retrospective 
effect, and it was not the intention of the 
Legislature that it must be construed as re¬ 
quiring a document to be registered which 
would not have required registration when it 
was executed. A document not requiring 
registration under Act XX of 1866 is not 
inadmissible in evidence by reason of s. 17, 
Act III of 1877. Dues incidental to an ofQce 
such as that of Desai, which can be held by a 
person not a Hindu, were not immoveable 
property when Act XX of 1866 was enacted. 

Desai Motilal Mangalji v. Desai Para- 

SHOTAM NaNDLAL, 18 B. 92. 

(169) —S. 17—See U.P. ACT I OP 1869 
3. 13 (1), 16 C. 556 = 16 I.A. 53, P.C. 

(170) —S. 17—See APPELLATE COURT— 

Additional evidence on appeal, 12 B 

H.G. 247. 

(170-o)—S.17—Verbal submission to arbitra¬ 
tion affecting immoveable property, if valid— 
Registered asreement to refer to arbitration— 
Variation—See AWARD, 14 C.L.J. 183. 

(171) —S. 17 —See Civ. Pro. CODE, 1908 
O. XXI, r. 94, 6 M.H.C. App. 39. 

(172) —S. 17—See CiV. Pro. CODE, 1908, 
0. XXI, r. 95, 14P.R. 1893. 

(173) —S. 17—See CiV. Pro. CODE, 1908, 
0. XLI, r. 23, s. 104, 0. XLIII, r. 1, 141 P.L. 
R. 1902 = 99 P.R. 1902. 

(174) —S. 17—Judicial proceedings consisting 
of pleadings filed by the parties—Orders made 
by Court—Whether section is applicable—See 
COMPROMISE—General, 7 C.L.J. 492 = 12 C. 
W.N. 849 = 35 C. 837. 

(175)—S. 17—See COMPROMISE—GENERAL, 
25 M. 553. 


—B. —Kegistration of petition of com¬ 
promise—See Compromise—Effect op, 6 

C.L.J. 611 = 36 C. 193 = 1 Ind. Gas. 913- 

(177)—S. 17—Razinama or deed of Compro¬ 
mise-Registration —See Compromise—Mis¬ 
cellaneous, 90 P.W.R. 1911. 
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Registration Act (XYI of 1908, III of 1877, 
Vin of 1871, XX of 1866. XVI of 1864, 
XIX of 1843)— continued. 

fl78)—S. 17—See COMPROMISE—MISCEL¬ 
LANEOUS, ‘J C.W.N. 663. 

(179) —8. 17 —Registration of (leed of dower 
when necessary —See CUSTOMS— PUNJAB — 
ALIENATION, 71 P.W.R. 1910 = 6 lod. Cas. 
031. 

(180) —S. 17—See EVIDENCE—SECONDARY 
EVIDENCE, 4 Bom. L.R. 839. 

(181) -S, 17—See EXCHANGE, 26 P. R. 
1891. 

(182) —8. 17—See HINDU LAW—ADOPTION, 
10 B.H.C. 241, 6 W.R. 133 

(183) —S. 17—See KABULIAT-GENERAL, 
9 W.R. 537. 

(1841—S. 17—See LANDLORD AND TENANT 

—Transfer of tenant’s interest, 9 

W.B. 425. 

(185)—S. 1? — Compromise decree — Com¬ 
promise petition relating to lease of immove¬ 
able property—A pleading properly filed by 
parties—Part of compromise not embodied in 
the decree—Registration, whether necessary— 
See Lease—General. 6 M.L.T. 3i3 = 20 
M.L.J. 20 = 33 M. 102 = 3 Ind. Cas. 701. 


(186) —S. 17— See Lease— General, 7 
M.L.T. 298 = 6 Ind. Cas. 201 = 8 M.L.T. 60, 
25 M. 60.3, P.C. = 2y I-A. 138 = 12 M.L.J. 479 
= 6 C.W.N. 665. 

(187) —S. 17—See LEASE—CONSTRUCTION 
OP LEASE, 4 N.W.P. 36. 

(188) — S. 17 — See LEASE — MISCEL¬ 
LANEOUS, 8 A. 405 = A-W.N. 1886, 170. 

(189) —S. 17—See LIMITATION ACT. 1908 
art. 80. 10 P.R. 1883. 

(100)—S. 17—As amended by Act VII of 
1836, s. 17 (ti)—Receipt extinguishing mort¬ 
gage—Limitation Act, art. 91—See Ll.MI- 
TATION ACT. 1903. art. 91. 103 P.L.K. 1905. 

(191) —S. 17—Unregistered sale-deed —Use of 
the deed for collateral purposes—Sec LIMITA¬ 
TION ACT, 1908, arts. 132, 144, 13 Bom. L.R. 
867. 

(192) 8. 17—Endorsement on mortgage_ 

Non-extinction of mortgage — Compulsory 
registration—See MORTGAGE-GENERAL 11 
C.L.J, 551 =6 Ind. Cas. 159 = 37 C, 589. 

(193) S- 17—Sale of equity of redemption— 
Sale-deed when registrable—See MORTGAGE- 
GENERAL, 9 P W.R. 1912. 


(104)—S. 17—Transfer of land in considera¬ 
tion of doht -Mutation of names--Agreemcnt to 
retransfer—Document creating no right in im¬ 
moveable property, not compulsorily regNtrahlo 
under s. 17 of Act III of 1877—See MORTG \GE 
—Form of mortgages, 2i B. 704, 


(196)—S. 17—Usufructuary mortgage below 

Rs. 100—Proof of debt—Admissibility in evi¬ 
dence—S^e Mortgage—USUFRUCTUARY 7 

A.L.J, 71 = 5 Ind, Cas. 519, 



Registration Act (XYI of 4908, HI of 1877 
VIII of 1871, XX of 1866, XVI of 1864," 
XIX of 1843)— continued. 

(106) —S. 17—Immoveable property—Value 
not shown to bo exceeding Hs. 100—Document 
merely admitting antecedent right—See SHA- 
MILAT, 94 P.L.R. 1910, 

(197) —8- 17—See SPECIFIC RELIEF ACT 
1877, s. 39. A.W.N. 1899, 147. 

(]9S)~S. 17—See Stamp act. 1862, 14 W. 
R. 178. 

(199) —S. 17—See TRANSFER OFPROPERTT 
ACT, 1882, S3. 4, 105, 107. 5 Ind. Cas. 662. 

(200) —S. 17—Agreement to execute a mort¬ 
gage-deed—Whether such agreement can con¬ 
stitute a charge on immoveable property— See 

Tkansfer of Property act. 1882, ea. 54 
and 100, 28 M. 54. 

(201) —S. 17—Grant of assessment—Consider¬ 
ation in shape of services rendered—Sale—Gift 

—Sf’c Transfer of Property act, 1882, 

ss. 56 {G)ib). 123, 12 Bom. L.R. 9 = 5 Ind. Cas. 
699 = 34 B. 287. 

(202) —S. 17—Decree for sale on mortgage— 
Right given by the decree to proceed against 
O' her property in default—Unregistered assign¬ 
ment of the decroes—Effect—Election to treat 
it as money-decree—See TRANSFER OP PRO¬ 
PERTY ACT, 1882, s. 90. 11 Bom. L.R. 356=2 
Ind. Cas. 516. 

(203) —S. 17 (6)— Formal deed superseding 

oral bargain—lieghtration whether optional.— 
Wbcre a formal sale deed which is obviously 
intended to supersede the oral bargain bet¬ 
ween the parties previous to the sale and to 
e vidence the contract is executed, the deed is 
the only proof of the sale snd a prior oral 
confract cannot be proved, if the deed which 
i« oonipnlsorily registrable is unregistered. 
BUTA SINGH v. GUUDIT SlNGH, 10 P.R. 
1896. [R., 16 P.R. 1905.] 

(204) ~S.17 (6 )—Letter deeZintng to purc/instf. 

—A letter intimating that the writer thereof 
does not desire to purchase a certain land is 
not compulsorily rogistr.ablo, it being only 
eyidenco of past conduct and future inten- 
‘i ns. BaRKATALI v. FAIZ MUHAMMAD, 
53 P.R. 1890. [R., 48 P.R. 1905.] 

(-05) —S. 17 (6)— Sale of equity of redemp' 
turn to mortgagee—Whether compu/sortfj/ regis~ 
(•able. —Whore a property under mortgage for 
R-^. 400 is subsequently sold by the mortgagor 
to the mortgagee on receipt of a further sum 
)ep« than Rs. 100, the registration of the sale- 
deed is optional. Piu BAKHSH v. MANGAL, 
16 P.R. 1892. F.B. [Re/, on, 3 N.L.R. 72.] 

(206) S. 17 (6)— of exchange — 
L'cionent eintodyiyig ?jr«uious oral contract .— 
If the deed was intended by the parties not 
nn rely to be a recital of a completed exobange 
wnh an agreement for payment of penalty for 
rcci'sion of any of the parties from the con- 
tiact, but was intended to bo the instrumout 
superseding and embodying the oral bargain 




605 


THE ALL INDIA DIGEST. 


606 


Registration Act (XYI of 1908, ITI of 1877, i 
Viriof 1871, XX of 1866, XVI of 1664, 
XIX of 1843)— continued, 


Registration Act (XYI of 1908, HI of 1877 
VIII of 1871. XX of 1866, XVI of 1664! 
XIX of 1843)— continued. 


which precedes every such contract, it will 
require reeistration. GURMUKH SiNGH v. 
POHtiO, 120 P.R. 1894. [R., 43 P.R. 1905.] 


(207) —S- 17 (5) — Sale of right of pre-emption 
Creation of right or inierehi — Registration, 

optional,—ThQ subjection of village-lands to 
right of pre-emption is a burden on the lands 
in the hands of every holder as the freedom of 
transfer is restricted thereby. But from this 
burden no right or interest in the land arises in 
any other person and so a document of sale of 
pre-emption right does not require registration. 
Dhani Nath v. Budhu. 136 P.R. 1894. [fl. 
90 P.R. 1909, 91 P.R. 1909; Cited, 13-3 PR 
1907 = 84 P.W.R. 1907 = 88 P.L.R. 1908. 94 
P.R. 1902 = 134 P.L.R. 19C2.] 

(208) — S. 17 (b) — Right, title or interest — 
Construction of document. —The “ right, title 
or interest ” contemplated by the section 
whether in its nature present or future, vested 
or contiogent, must be created at once by the 
deed in question. A deed which entitles a 
person to a right to come into existence at a 
future date, does not come within the section. 

Imam Bakhsh khan v. k^^rim Shah, 16 P. 

R. 1895. P.B. [R., 89 P.R. 1908; Cons, d 
D., 7J P.R. 1906 = 111 P.L.R. 1907.] 


(209)— S. 17 [b) ^Construction—Creation of 
contingent right—Not compulsorily registrable 
Property having no value ,—agreement 
admitting a person to a share in the interest to 
imrnoveable property contingent on his contri¬ 
buting towards the expenses of excavating a 
water-course does not require registration, there 
being no creation of a * present ” interest. If 
the property in respect of which an agreement 
is entered into hasno value (^’.< 7 .) a ruined ‘KuP 
cr water-course, registration of the deed will not 
be compulsory. The section must be strictly 
construed. Unless a document clearly falls with¬ 
in it, it will have the benefit of the doubt and 
will be admissible in evidence notwithstanding 
non-registration, SANSAR SINGH v. LTLOKA, 
51 P.R. 1898. [Cons, d D., 71 P.R. 1906 = 111 
P.L.R. 1907.] 


(210) — S. 17 (6) { = Registration Act, lS7‘i 
s. 17 (6) )— ^Declare," meaningof—Admissibilit 
in ewidence. —The term ‘ declare ’ in thesectio: 
implies a declaration of will, by which a righ 
IS constituted, not a mere statement of fact 
such as an acknowledgment by a person in 
letter that a partition had taken place previously 
such acknowledgment does not constitute th 
right or the legal relation, and is admissible ii 
eWdence even though unregistered. SAKHABA5 

krishnaji v. Madan Krishnaji, 5 B. 232 
[«., 5 C.P.L.R. 102. L.B.R, 1893—1900, 178 
n B, 704. 27 B. 452, 33 P.L.R, 1905 = 41 
P.R. 1905, 9 Bom. L.R. 254; D., L.B.R. 1891 
-19W. 34, 20 B. 553, 24 B. 615, 2 Bom. L.R 
800, P.L.R. 1900, p. 459.] 

( 211 ) —S. 17 ( 5 ) i ~ Registration Act, 1877 
17, cl, (6) )— Document creating charge 



for sum repayable before stated term, valuation 
of, for purposes of registration—Principal sum 
borrowed to be the basis.—In the absence of any 
custom or special contract precluding repay¬ 
ment. by the mortgagor of purangadoni principal 
sum below Rs. 100 lent on a further charge 
over the property, at any time before the 
expiration of the period of the original kanom, 
so that the mortgagor had the right to repay 
the purangadoni debt with the interest then in 
arrears, the document passed by the mortgagor 
for such debt is not liable to compulsory 
registration. Tn© amount which determines 
the value for registration purposes (as well as 
for thepurpo.^es of the Iransfer of Property 
Act, s. 59) is the principal sum secured by the 
document, irrespective of any interest which 
may subsequently accrue. The least sum 
payable under a document being the test as to 
whether it is compulsorily registrable or not, 
the principal sum secured by a mortgage-deed 
is alone to be taken as its value for the purposes 
of s. 17, cl. ( 6 ) of the Rcgisiraiion Act, as well 
m cases in which, the mortgage being redeem¬ 
able at anytime, it is uncertain whether at the 
time of redemption, principal and interest 
together will exceed Rs. 100, as in cases in 
which, the morrgage not being redeemable till 
expiry of a fixed period, it is certain that at the 
time of redemption principal together with 
interest will exceed that amoiinr.. KUNHI 
AMMA V. AHMED HAJI, 23 M. 103. (D 4 N 
L.R. 90.] ” 








s, n}—Instrument appointing new trustee, if 
shouli be registered—Civ. Pro. Code (XIV of 
1882), s. 437—Order under, effect of~Whether 
appeal lies against—Trusts Act (II of 1882), 
ss. 73 and 75. An instrument appointing a new 
trustee under s. 7.3 of the Trusts Act does not 
require registration An order on an appli¬ 
cation under s. 437, Civ. Pro. Code, 1882 
allowing a new trustee to be brought on the 
record, is in effect one disallowing objection to 
the continuance of the suit by the new trustee 
and, as such, is appealable. The instrument of 
appointment does not create any rights in the 
trustee, but such rights are created by the 
operation of s. 75 of the Trusts Act. The 
office of trustee is not immoveable property 
within the meaning of the Registration Act 

Krishna Rao. 6 

M.L.T. 240 = 3 Ind. Cas. 435. 


(213) S. 17 (6) ( — Registration Act, 1877 , 

s. 17, cl. (5)) Nikah-nama —Assignment by hus~ 
band in favour of his wife in discharge of dower 

debt,—A.niliah'nama^\itpoitQd to be an assign¬ 
ment by a husband in favour of his wife in full 
discharge of the dower-debt due to the latter. 
Held, that it was not a ccmpositiori-deed, but 
a document which, within the meaning of 
cl. (5), s. 17 of Act III of 1877, purported 
to create a vested right, title and interest in 
certain immoveable property admittedly exceed¬ 
ing Rs. 100 in value and was, therefore, one 
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Registration Act (XYI of 1908, III of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of IM^)—continued, 

the registration of which was compulsory. 
MARMM BeGAM V. 8YED MOHAMMAD, 

3 0 C. 277. 

(214)— S- 17 (fc) { — Registration Act, 1877, 
s 17 (6))— Agreement — Registration. —An agree¬ 
ment recited that the parties thereto divided an 
inam village half to half; the junior branch, 
however, assigned to the senior branch all its 
inam rights over the lands held by the three 
miro-si occupiers mentioned therein, including 
the right to recover the assessment fixed on 
them (Rs. 40 a year) and the right of succes¬ 
sion to the full ownership thereof should the 
mirasi tenure come or be brought to an end : 
Held, that the agreement fell within the pro¬ 
visions of 8. 17 (6) of the Indian Registration 
Act, 1877, inasmuch as it assigned a right, title 
or interest in immoveable property and the 
value of the interest assigned “in present or 
in future” was more than one hundred rupees. 
Where a document is a declaration of will 
creating a definite change of legal relation 
to the property of the persons executing it; 
such a declaration is compulsorily r*?gistrable. 
ANANDRAV V. JOTl, 2 Bom. L,R. 427 = 24 B. 
615. 

(215)—S. 17 (6)— Agreement to refer to arbitra- 
tton — Registration — Partition of estate settled 
by v)ntten agreement to refer to arbitration — 
Adynissibility of agreement in evidence without 
registration—Agreement complete before formally 
written^Terms as a rule settled before writing — 
Pleader's fee—Costs — Practice. —In every case 
where an agreement is reduced to writing, the 
writing is a record of terms which have already 
been settled between the parties. Their minds 
are made up before they advance to the stage of 
writing, the terms are not settled between 
them as the writing proceeds, and, therefore, 
strictly speaking, written agreements, in all 
cases, are subsequent in point of time to the 
settlement of the terms which they purport to 
record. But the two operalionsof menialugree- 
ment and of putting down tho terms of the 
agreement on paper constitute only one trans¬ 
action. An agreement to refer to arbitration 
recited inter aha “ tho executants have agreed 
and consented to divide the estate in dispute 

and accordingly they appoint.arbitrators 

and an umpire and agree that tho arbitrators 
shall partition tho estate and tbereupou each 
executant shall obtain proprietary possession of 
his respective share as declared by tho arbi¬ 
trators.” It was found on evidence that this 
agreement was tho only record of matters which 
had been settled before it was executed, and 
there was no evidence of any agroomonb, inde¬ 
pendent of the instrument, to partition tho 
estate: — Held, that the agreement was 
inadmissiblein evidence for want of registration 
(5 B. 232, 20 B. 562, R.) Where a certificate 
by a pleader of the amount received by him, as 
his fee was lodged in Court after arguments had 
commenced, the amount of fee was not allowed 
as costs. RaGHUBIU SINGH v. UMRAO SINGH, 

13 Ind. Gas. 500. 


Registratioo Act (XYI of 1903, III of 1877, 
VITIof 1871, XX of 1866, XVI of 1864, 
XIX of 1843) —continued. 

(216) —S. 17 16)—Award effecting partition 
of immoveable property— See CiV. PRO. CODE^ 
1908. ach. Il, rr. 14. 15, 20, 84 P.R. 1907. 

(217) —S. 17. cl. (6)—Mortgage—Mutation of 
names objected to—Compromise, varying terms 
of registered mortgage deed—Suit for redemp¬ 
tion—Admissibility of compromise deed in evi¬ 
dence—Terms of registered mortgage deed can 
be varied only by registered, instrument— See 
Evidence act, 1872, s. 2, 5 A.L.J. 717 = 

31 A. 13 = A.W.N. 1903, 264 = 1 Ind. Gas. 558. 

(218) — S. 17 (6)— See EXECUTION OF 
Decree—Mode op execution, 5l P.R. 
1885. 

(219) —S. 17 (6)—Ralinquishment of rever¬ 
sioner’s interest—Registration—REVER¬ 
SIONER, 214 P.L.R. 1911. 

(220) —S. 17 (6) —S. 59, Transfer of Property 
Act—Tost to bo applied to see whether mort¬ 
gage deed requires or does not require registra¬ 
tion- See TRANSFER OF PROPERTY ACT, 
1882, 9. 59. 4 N.L.R. 86. 

(221) —S. 17 (6) (c) (/i)— Agreement relating to 
immoveable property of value above Rs. 100— 
Instruynent merely reciting a right to obtain 
another documeyit-^Agreement declaring joint 
and equal right to promisee in decreegiving to pro- 
rnisor title to half of a toell.—The unregistered 
documont on which tho present suit was based 
declared that certain persons were sharers in a 
decree for half of a certain well in respect of 
which tho writers of tho deed had obtained a 
decree as pre-omptors, for which half share, the 
former persons had paid to them, the sum of 
Rs. 850. It explained why those persons were 
not parties to the plaint in the suit, and stating 
that cross-appeals were pending by the p.arties in 
the Court of tho Commissioner, went on to pro¬ 
vide that it was agreed thereby that, when the 
appeals shall have been decided, wbatevec 
shares tho writers may got, they would have a 
registered conveyance duly prepared and cause 
mutation of names to bo made in favour of the 
persons named therein. It was held that tho 
suit of the plaintiffs must fail because the 
agreement was an instrument compulsorily 
registrable under s. 17 of the Registration Aot. 
\Symth J., dissenftni/).—Tbe documont did 
not fall under cl. Ih) of s. 17 of tbe Registration 
Act. It did not merely create a right to obtain 
another document which would when executed 
declare or assign a right, title or interest of the 
kind described inch (A); tho instrument did, on 
tho other hand, in itself declare that tho pro¬ 
misees wore jointly and equally interested with 
the promisors in the decree which gave to tbe 
latter a title to half tho well named in the deed 
on payment of Rs, 700. Tho document was 
held to fall within cl. (c) of s. 17 of tho Aot, 
inasmuch as the receipt of a consideration on 
account of tho declaration of a title or interest 
in immoveable property of the value of Rs. 100 
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Registration Act <XYI of 1908, III of 1877, 
Vlllof 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

and upwards was thereby expressly acknow¬ 
ledged. Malik Karim Baksh v. Muhammad 

BAKSH, 82P.R 1884, [i? , 37 P R. 1888, 183 
P.H 1889. F B., 184 P.R. 1889, 48 P.R. 1905 
= 33 P.L.K. 1905, 89 P.R. 1908 = 145 P.W.R. 
1908.] 

(221-a)—S. 17 (6) (c) (h) — Document declaring 
and limiting lights of parties in land — liegistra- 
tion. —The questiou in this case was whether 
the documeut in question did in fact declare 
an interest m land of the value of more than 
Rs. 100, or merely create a right to obtain 
another ducumeot declaring such an interest and 
thus fell under cl. {h) of s. 17 of the Registration 
Act. The document clearly purported to declare 
and limit the rights of the parties in the land, 
and though it contemplated the execution of a 
further instrument, it could not be said merely 
to create a right to obtain such further instru¬ 
ment. It therefore fell wuhin s. 17 (ft) of the 
Registration Act HI of 1877, and not within 
the exception in cl. (/i) of that section and. 
Under s. 49, it could not afiect the land or be 
received as evidence of any transaction affect¬ 
ing the laud. BELLA SiNGH v. BARA, 82 P. 
R. 1884. Note. 

(222) — S, 17, els, (c) and (^) { = Registration 
Act, III of 1877), s. 17, els. (ft) and (h) — Docu¬ 
ment giviiig right to obtain another document .— 
An iktarnamah, by which certain tenants con¬ 
jointly agreed that they would sign and have 
Eegisterea kabuliyats in respect of lenis, held, 
not to fall under cl. (6), but uuder cl. (7i), as a 
document merely creating a r ght to obtain 
annther document. Pertap ChUNDER 
Ghose V. Mohendra Nath purkait. 17 C. 
291 = 16 I A. 233, P C. = 5 Sar. 444. [R., 26 B. 
617 ; D., 13 C.W.N. 326.] 

(223) —S. 17 (ft, c, n) { — s. 17, c^s. (6, c, n), 
Registration Act^ ISll) ^Registrable documents 

Mortgage — Satisfaction. — Instruments ac¬ 
knowledging receipt of money paid in satisfac¬ 
tion of such a right as is referred to in cl. (ft) 
to 8. 17 of the Indian Registration Act, 1877, 
and not acknowledging receipt of moneys paid 
as the consideration for the extinction of such 
a right by a new act of will, are not compul- 
Boiily registrable. Similarly, endorsements or 
receipts acknowledging eaiistaction of a mort¬ 
gage by the payment of the whole morigage- 

money are not compulsorily registrable under 
cl. (n) of the section. The cl. (n) indicates that 
an operative instrument which not merely evi¬ 
dences the satisfaction of a mortgage, but which 
18 a transaction annulling an interest by a new 
act of will between the parties, is compulsorily 
registrable. The distinction is as follows: a 
payment made in discharge of an existing obli¬ 
gation, as in paying off a mortgage-debt ac¬ 
cording to its tenor, is a payment made in 
Batisfaciion of that obligation—and is not tech¬ 
nically consideration ” paid in order to ob- 

extinotion of that obligation. In 
other words, the extinotion. of an obligation, 

0. VIII—39 


Registration Act (XYI of 1908, III of 1877, 

Vlllof 1871, XX of 1866, XVI of 3864, 
XlX of 1843)— continued, 

when it is effected by the performance or satis¬ 
faction of the obligation according to its terms, 
follows from the terms of that obligation, and 
is not induced by any new consideration. 
Neither cl. (c) nor cl. (n) of the section requires 
registration in respect of the mere satistaction 
of performance of the pre-existing obligation. 
These clauses require registration only when 
money is paid as consideration for a novation 
or a new agreement by a fresh act of^ the par¬ 
ties, the effect of which is to do away with the 
old obligation, not by accepting performance 
thereof, but on receiving a sum paid for the 
benefit of the new agreement, MaHAMAD 

Kasam V. Ranu Yesuji, 9 Bom L.R. 264. 


(224) S. 17, (b)d [h) ( = Registration Act, 

Illo/ l9/7,s.l7, els. (ftj and [h) )—Agnement to 
give another deed—Admissibility in evidence 
when unregistered. If an agreement, without 
itself creating any rights in immoveable property^ 
merely gives a right to the other party to 
obtain another deed, under certain circum¬ 
stances, it will bail within cl. {h) and will be 
admissible in evidence, without registration in 
a suit lor specific performance BURJORJI 
CURSETJI PANTHAKI V. MUNCHERJI KU- 
VERJI, 5 B. 143. [F.,7B. 3i0, 24 U. 20; R., 

32 M. 505, 10 C P.L R. 107. 21 B. 704, 22 B. 
788, U.B.R. 1897—1901, 379, 1 N.L.R. 147, 
13 C.W.N. 326 = 4 Ind. Cas. 85 = 6 M.L.T 

368; D., 20 B. 553; R., 19 M.L.J. 228 ] 

(225) S. 17 (c) ( = s.' 17 (c), Registration 

Act, Result of agreement to extinguish 

mortgage-debt Registraiion.^Vfhen the result 
of an agreement is to extinguish the mortgage 
debt and to convert the lien uuder the mort¬ 
gage-bond into one under that document, the 
agreement is one of which registration, under 
the terms of cl, (c) of a. 17 of the R-^gistration 
Act, is compulsory. If such agreement is not 
registered, it is inadmissible in evidence, 
Taran Singh Hazari v. Ramratan 
Tewari, 31 C. 89. 


(226) —S. 17 (c) { — Registration Act of 1877, 
s. 17, cl. { 0 ) —Receipt for money paid, registra¬ 
tion of.—A receipt, which acknowledges part- 
payment of a sum due uuder a hvpoihecation 
deed, does not fall under 9 . 17 (c) of the Act, 
unless the fact is referred to as a consideration 
for a contractual engagement, whereby the 
interest created by the prior registered instru¬ 
ment 18 limited or extinguished. A mere receipt 
does not acknowledge the receipt or payment of 
a consideration. VENKAYyAR v. VENKATA- 
SUBBAYYAR,3M 53. (1 A, 442, Diss.; 7 M.H.O, 
4, Appr.) [R., ly M. 288, 24 B. 609.] 

^ (227)—S. 17 ic) — Registration Act, 1877, s. 17 
xC) Agreement to renew kanom and to credit 
a sum as renewal fee — Admissibility in evU 
dence. The promise, contained in an agree¬ 
ment to renew a kanom, to credit as renewal 
fee a sum of.money found due by the landlord 
to the tenant, is not an acknowledgment of 
money paid for the creation of an interest in 
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Registration Act IXYI of 1908. ITI of 1877, 
VIII of 1871. XX of 1866, XVI of 1864, 
XIX of 1843) -continued, 

land within the meaning of s. 17 of the 
Registration Act. Even if it were so, such an 
unregistered document would be admissible in 
evidence since the agreement to renew the 
kanom can be severed from the acknowledg¬ 
ment. KRISHNAN NAUBUDRI V. RAMAN 
MENON, 20 M. 484. 

(328)-S 17 {c) { = Ftegistration Act, HI of 
1877, $. 17. cl (c))— Unregistered receipt of mort¬ 
gagee— Admissibility in evidence. —An un¬ 
registered receipt given by a m^r'g'igee to a 
mortgagor for sums paid on account of the 
mortgage-debt, was held admissible in evidence 
under cl. (c). s. 17 of the Registration Act 
1R77 ANNAPA v. GANPATI AND ViSHNU. 5 

B. 181. (4 B. 236. fi.) [F., 19 B. 36; i?.. 24 B. 
609 = 2 Bom. L.R. 422 ] 

(229) -S. 17. cl. ic)~-Receipt for portion of 
purchase moneys Not compulsorily registrable. 

_A receipt reciting that the executant thereof 

sold certain land to the exeoutee for a larger 
sum. over Rs. 100, and reciting that the same 
(the receipt) was for a part of the consideration 
for the sale and that the balance would be 
received at the time of registration, held, not to 
contain the terms of the sale itself and to be 
admissible though unregistered ; ora! evidence of 
the terms of the contract of sal** alao held 
admissible. SanOAM LiALL v. ^IURSAMMAT 
SiKXNDAR JEHAN Begam. 183 P.R. 1889, F.B. 
[R., 48 P.R. 1905 ] 

(230) -S 17. cl, (c)-s^e PRE-EMPTION- 
GENERAL, 36 P.L.R- 1903 = 9 P.R. 1903. 

(231) —S. 17 (cl—Receipt for money paid 
prior to sale- Registration —PRE-EMPTION 

— Construction of wajib-ul-arz, 54 P. 
L.R. 1910 = 8 Ind. Caa. 233. 

(232) —S. 17. (i and v)^Applxcntion selling 

out compromise—Registration.— a peti¬ 
tion does not purport or operate of itself to 
create or declare any interest in the property 
but is merely an application in a ponding suit 
Betting out a compromise orally arranged by 
the parties and asking the Court to decide the 
case in accordance therewith, it does not require 
registration and the acceptancs of the arrange¬ 
ment will in no way alter its character so as to 
render it c'.mnulsorily registrable. INDRAJ v. 
MOUJA. 97 P R. 1893. [R . 48 P.R. 1905, 27 
P.R 1906 = 11 L*.L.R. 1906.] 

(2331—S. 17, cl. (d| ( = s. 17. cl. (1). Reghira- 
Hon Act, in'll)—Transfer of Property Act, IV of 
1882 , ss. 107, U7 -Lease reserving annual rent 
cf less than Rs. 50 for indefinite perioi —Lease 
deed not registered—Admissibility —Suit to re¬ 
cover rent due under an unrogisterol instru- 
mont of lease of a betel garden reserving an 
annual rent of Rs. 38 No definite poriol was 
fixed in the lease deed for the dotorinination of 
the lease. The question was as to the admis- 
Bibility of the lease deed for want of r-igistration. 
Held, that the term of the lease might no doubt 
have continued beyond five years in the event 


Registration Act (XVI of 1908, HI of 1877, 
VHl of 1871. XX of 1866, XVI of 1864, 
XIX of 1843))—confinwed. 

• 

of neither party determining it in the mean- 
wkile, but as either party might determine it 
before five years, it could not be said to be a 
lease for ** a term exceeding five years ” and 
inasmuch as the annua! rent was below R». 60, 
its registration was optional under cl. (c) of 
s. 18 of the Registration Act. Held also that, 
as the lease for the cultivation of betel is. ac¬ 
cording to the usage and custom, of the coun¬ 
try, an agricultural lease falling as such under 
8. 117 of the Transfer of Property Act, it is not 
governed by s. 107 of the Act. Consequently, its 
registration was optional under the Indian 
Registration Aet. MURUGESA CHETTT V. 

Chinnathambi GOUNDAN 24 M 421. 117 M. 
98, NotF\i M. 361, F.) [R , 25 M. 627.] 

f234)— S. 17 (d) ( = s. 17 (d). Registration Act, 
1877)— Lease exceeding one year — Registration, 
—A lease, under which the lessor agrees to let 
bis premises for a period of one year and also 
agrees “ not to increase the rent nor to have the 
premises vacated for further two years if the 
said tenant wish to occupy it for that period,** 
is not compulsorilv registrable under the pro- 
visi'ms of s. 17 (d) of the Registration Act, 
1877. YOUSAF V. POLEOLOGO, 8 Bom. L R, 
580. 

(236) — S. 17, cl. (d) ( = fie^is/rafton Act^ 1877, 
s. 17, cl, (d) )— Lease ra^oving yearly rent — 
Creation of tenancy from year to year. —A lease 
on which a yearly renr is reserved as contem¬ 
plated by s. 17, cl. (d) of the Act must be one 
which on the proper construction of it would 
create a tenancy from vear to voar. ChIMXN 

Boov Hyderali. 9 C P.L.R. 57. (14 B. 319, 
App.’, 8 A. 405, R.) 

(236)— S 17. cl. (d) { = Registration Act, 1877, 
s n, cl, id]) - Lease for no definilfi term—But 
determinable at tenant's option — Regisfrnfion 
compulsory. —A lease which fixes no definite 
term but which creates a tenancy determinable 
only at the option nf the tenant iq a dooumont 
which requires registration. M\NNAOJH\v. 

Dadan Chobe. 9 C.P-LR. 88. (3 M 359, 
4 M. 381. 14 M. 271. 8 A. 405, 13 0. 113, 
3 B. 21. 8 B. 493, R.) 

(237) —S. 17 (d) (=R^(7i<{frn^ion AH, 1877, 
s. 17 (d) proui.so, notification issued under—‘ 
Leases falling within s. 107 of Transfer of PrO' 
perty Act —The proviso to s. 17 (d) of the 
Registration Act must be re.striotod to oases not 
falling unler s. 107 of ths Transfer of Pro¬ 
perty Act, which ab'Olat‘'ly requires the regis¬ 
tration of the leases roforr«?d to therein. Ooa- 
sequontly, leases under the above s- 107, are 
compulsorily registrsblo. notwithstaniing the 
Govornmont u'ltificxtion issued unlor the 
proviso to fiUuse fd). s 17 of the Registra¬ 
tion Act. V.\IU\NANDA N\D\R V. MtYVKAN 

Rowther, 21 M. 109. [R., 6 M.L T. 175- 

3i M 532.] 

(233)—S 17, cl. fdl Registration jfef. Ill 
of 1877, s. 17, cl, (<i)—Ljasfl exeseiing one year 
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Regiatpation Act (XYI of 1908, III of 1877, 

VlJIof 1871. XX of 1866. XVI of 1864. 
XIX of 1843) ^continued. 


Registration Act (XYI of 1908, III of 1877 
Villof 1H71, XX of 1866, XVIof 1864. 
XIX of continued» 


•^Lease for year with option of renewal — Corres- 
pondence constituting lease. —Where a corres¬ 
pondence constitutes a contract leasing premises 
for more than a year, that correspondence must 
be registered, although a final document may 
be contemplated. A lease for one year, which 
provides that the tenant should have the option 
of a renewal for a second year, is not a leise 
for a t®rm exceeding one year under s. 17 (d), 
Registration Act (III of 1877), so as to render 
its registration compulsory. A. C. BOYD v. 
A. Kreig, 17 C. S48. (Handv. Ball, 2 Ex. 
D. 355, J*.) [Dis5., 9 C.P.L.R. 88 ] 

(2391—S, 17 id) i~Registration Act, XVI of 
1864, SB. 13, U)~Act X of imi—Qeneral 
exemptions—Surrender by tenant to his land¬ 
lord. —A document which is substantially a 
surrender by a tenant of his interest in land to 
bis landlord, was held to be exempt from stamp 
duty under the general exemption clause in Act 
X of 1862. JaDAV RuQHNATH v. RaIJI 

Himmat, 9 B H.C. 246. 

(240) —S. 17 id) {= Registration Act, 1877, 
B‘ 17 (d))— heasefor building purposes—Scope of 
agent*s authority — Minor — Ratificatian — Com¬ 
pensation for building materials. —This was a 
suit to eject the defendants from a piece of ground 
owned by the plaintiff. During his minority the 
manager of his estate had leased the ground to 
the defendants who had built a house on a por- 
tiou of it. It was pleaded by the defendants 
that the plaintiff was bound by the lease and 
the permission to build given by the manager, 
the plaintiff on attaining majority had ratified 
the lease, and the defendants were at least en¬ 
titled to compensation for building materials. 
Held, thai it was beyond the scope of the man¬ 
ager’s authority to let the ground for building 
purposes and such authority could nob be 
presumed, the plaintiff was not bound by the 
lease, and the permission, if any was given, 
wan not for the plaintiff's benefit. Held, further, 
that from agent’s accepting rent from thedefood- 
ants and from plaintiff’s silence, after attain¬ 
ing majority it could not be inferred that the 
plaintiff bad ratified the manager’s acts. Held, 
also, that the defendants were not entitled to 
any compensation, but they could be allowed 
reasonable time to remove the materials. Queere 

Whether an appellate Court has authority 
to admit in evidence an unstamped document 
which was impounded under the provisions 
nf the Stamp Act, Ranzor SINGH v, ChIPPAIj, 
P.L.R. 1900, p. 303 = 37 P.R. 1900. 

(241) S. 17 (d) — Lease — Unregistered — 
Tenancy at will — Fixing of annual rent. —The 
mere recital of an annual rate of rent in a 
lease, determinable at any time at the will of 
the lessor does not make it a “lease reserving 
a yearly rent ” within the meaning of this sub- 
Bection so as to render it compulsorily registr- 

compulsorily registrable 
If the term is extensible at the option of the 
tenant since, in the latter event, the lease is not 


limited to one year. Muhammad MARAM 

Khan v. Mussammat Bakhtawar. 70 P R 

1895. 

(241-a)—5. 17 (dt, promso-~Rent in kind^ 
Applicability —Tbe proviso to s, 17, cl. Id) of 
the Registration Act is not confined in its 
operation to money rent, but also applies to 
rent payable in grain. S AkkI Reddi APPALA- 
SAMYv. PAKKURTI VENKATASAMI NAIDU 

IIM.L.T. 403 = M.W.N. 1912, 919 = 13 Ind' 
Cas. 682. 

(242) -S. 17 (d)—Whether unregistered deeds, 
executed by proprietary body owning shamilat 
land, alleged to create mugarraridari rights, 
admissible in evidence—See CUSTOM—PUNJAB 

—Shamilat LAND, 189 P.L.R. 1908. 

(243) —S. 17 (d)—Unregistered dastak allow¬ 
ing plaintiff to take possession of land for 

cultivation—Document not a lease within the 
meaning of this section—5ee Ben. Reg. XI OP 
1825, s. 4. cl. 1. 8 O.L.J. 538 = 13 C.W.N. 267 
= 4 Ind. Cas. 511, 

(244) —S. 17 (e) { — Registration Act, 1877, s.l7 
{p))—Composition deed^Conveyance—Assign¬ 
ment of a portion of property—Some creditors 
only signing the deed—Rights of the other credi¬ 
tors.—The “ composition deed” contemplated 
by 3. 17 (e) of the Registration Act must iu 
substance be of the nature of a composition 
not a conveyance. Where a debtor transfers 

or creditors in con¬ 
sideration of the debts i.e., where he parts with 
his rights absolutely, the transaction may 
partake of the nature of a composition bub in 
reality and substance it is not a composition 
but a conveyance. It is otherwise where with 
the consent of his creditors he parts withhis pro¬ 
perty m favour of a trustee for the purpose of 
plying the composition upon the claims and 
the trustee is authorized to deal with the pro¬ 
perty for that purpose. Hence, where certain 
immoveable andmoveable property of the debtor 
and his account books are vested in the trustee 
for the purpose of paying his creditors and there 
13 no conveyance of the immoveable property 
of the debtor to the creditors, the deed amounts 
to a composition deed, and need not be re- 
gistered under s. 17 [e) of the Registration Act. 

If a person assigns part only of his property in 
trust of creditors, then if the transaction is 
/air and 6ona/ide. and in the ordinary course 
of business, or upon tbe pressure of the credit¬ 
ors, it IS not open to objection ; bub if the settlor 
contemplates bankruptcy or even thinks it prob¬ 
able, though not inevitable, and wishes to give 
an undue preference to certain creditors over 
otbers, it is fraudulent and constitutes an act of 
bankruptcy. A composition deed for the bene- 
nt of all the creditors may be signed by some 
only of the creditors. The creditors who have 
nob signed can take benefit under the deed but 
they cannot impugn it except on the ground 
that it represents a sham or fictitious transao- 

Manual, 6 Bom. L. 

R. 296 = 28 B. 364. 
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BcgifltratioD Act (XYI of 1908, III of 1877, 

VIII of 1871, XX of 1866, XVI of 1864. 

XIX of i8r6)—coyUtnued. 

(245) — S. 17 cl (d d h)—Agreement to sellland 

_ ^(,1 rtgialtred — Cortstiuclioti of docuvienl.—T 

agreed to ^eli ibe land m dispute to R under a 
wrilLen agreeaieut dated 17 4-1689, ihe consi- 
deiauon lor iho tale being the discharge of a 
mortgage debt due on the land and a certain 
amount paid in cash to the vendor. The agree¬ 
ment was not regibtered. It reciled that the 
cash %vas ^aid on tbo day of the agreement, that 
the mongrtgc debt due on the la? d may bo dis¬ 
charged by H at any time he liked, and that a 
salfc-oeed must be executed by T. T brought the 
present ^uit for enforcing tie agreement. The 
lower Court held that the suit must fail, 
because the agreement in question operated as 
an assignment cf the equity ol redemp'ion and 
shoulo not be aomitieo in evidence for want 
of legibtraiun. The plaintifl appealed to tbo 
High Ccuit. i^efd.upon a proper construc¬ 
tion ol the dotumeni, that it oid not amount 
to an assignment of the equity cf redemp¬ 
tion and ibat, under s 17, cl, {h) of the Regis- 
traiKU Act (lb77j it need i<ol be registered. 
SHRIDHAR BALLAL KELKAR V. CHINTAMAN 
BaDaSHIV AIEHEKDALE, 18 B. 396. 

(246) —S. 17. cl. (/i) {^lifgistration Act, III 
of 1877, s. 17, cl. {h})—Bargain-paper for 
punha^e of innhoveable pyoperiy, not coynpub 
softly Tfgislrable. —A document would come 
within the exception in cl {h) of s. 17 of Act III 
of 1877 it it does not “ ilsi If,” by its express 
terms, create a certain interest in immoveable 
property, but expressly contemplates the crea¬ 
tion of ^uch an interest by a sub^cquent docu¬ 
ment. So a more bargain-paper or agreement 
for the purchase of immoveable property of a 
value upwards rf Rs. lOO. need not be register¬ 
ed, and, such an agreement creating no right 
to the property itself, is admissible in evidence, 
though unregistered by reason of the said Act, 
B, 17, cl. ih). CHUNILAL PANALAL V. 

Eomanji Mancherji modi, 7 B. 310. [F., 

18 b. ayG; B., '2,1 b. 704, lOG.P.L.B, 107 ; D,, 
20 b. 563.] 

(247) -S. 17, cL {«) { = Hegistraiion Act^ 

1877, s. 17, cl (71))—Recetpf.—Though a receipt 
given by a mi rigageo purporting to extinguish 
the mortgage requires rtgislraiion, yet, when 
the language of the receipt does not indicate 
any intention to extinguish or limit the mort¬ 
gagor’s interest, it does not require registration. 
X;pPAL''KA^Dl KUNHI KUTTI Ahl HaJI v. 
KUNNAM MlTHAL KOTTATUATH AUDUL 
BaHIM, 19 M. 288. [F., 9 bom. L.R. 254.] 

(248 &'2491—S. 17 (n) { = R?(7isfrnfio7i /Icf, 
1877, s. 17 (71))— of payment — Evidence 

^ Appfopriatton of payments. —An unstamped 
and unr?gistcred receipt of payment under a 
mortgage can bo used as evidence of paymrnts 
as also of appropriation of them, becaufo it 
makes no vanalicn of the contract itself but 
only a modification of the account in conse- 
nor nee of payments. LAKSHMAN v.Damodar, 
2 Bom. L.R. 422 = 24 B. 609. 


Registration Act (XYI of 1908, III of 1877/ 
VIII of 1871. XX of 1866, XVI of 1864r 
XIX of 1843)—confiTiued. 

(250) —S. 17. cl (2) (-JcfVIII of 1871. 
s. 17, cl. 2.)— QuesUoni^directly and substan” 
lially in issuem fl/or77ier suit— Civ. Pro. Code. 

5 Admissibility of letter re¬ 

ducing ^e«,a7i^’s renf.-In a previous suit brought 
by the plaintiff against the defendant for 
possession of a certain village, the princi¬ 
pal question was whether the defendant held 
H perpetual lease of the village. A letter was 
produced by which the plaintiff's predecessor 
in title had agreed to reduce the rent of the 
defendant The suit was dismissed on the 
ground that the defendant held a perpetual 
lease of the village. The plainlifi brought 
another suit against the defendant for arrears 
of rent, in which tbo said letter was again 
produced. It was contended by the plain- 
tifi that the letter was not genuine and 
and was not receivable in evidence under 
cl. (2). s. 17of ActVIli of 1871. The Dis¬ 
trict Judge refueed to go into the question 
of tbo genuineness of the letter and hold that 
it was admissible in evidence. Held, that the 
question of the genuineness of the letter was 
directly and substantially in issue in the former 
suit and was therefore under s. 13 of the Civ. 
Pro, Cede, res judicata between the parties, 
When a landlord reduces the rent of a tenant, 
it cannot bo said that his title to, or, interest 
in, the land bold by his tenant is to any ex¬ 
tent extinguished. Ueld, therefore, that the 
letter did not require any registration under 
cl. (2) s. 17 of Act VIII of 1871, and was ad¬ 
missible in evidence. MUbAU^K Al^Iv.DEPUTY 

Commissioner, Bara banki. 2 O.C. 260. 

(251) —S. 17. cf.c, 2. 3 ( = 4/YIlI o/1871, 

s 17, els. 2 iC Z)~Mortgage—Receipt for pay¬ 
ment —Evidence.— A document intended to bo a 
receipt for payment of money duo on a mort¬ 
gage and purporting to extinguish the same, 
fell within els 2 and 3, s 17, of the Rogislratiou 
Act XX of 1866. and also of Act VIII of 1871, 
and wjis compulsorily registrable; and, when 
unregistered, was inadmissible iu evidence of 
any transaction affecting any properly com- 
pri^od therein. The payment of tbo original 
morigago dobt aud the extinguishment of tho 
mortgagee’s lien, may bo prove 1 by oral testi¬ 
mony of witness, or bv oth-'r ovid ‘nee PgitUy 
admissible. MAHAD.UI v YYANKAJI GOYIND, 

1 B. 197 [F., 6 A. 335 ; AppL, 2 B. 489, 7 B. 
123; D . 9 A. 103, 24 B. 609.] 

(252) —Ss.l7. els. 2, 3, 49 ( = Rfowfrnfioii Act, 

; 1871, s. 17. ch 2. 3 n«d s. 49)—S-Wo—A/eww- 

randinn of receipt of consideration-- Admissibility 
in et)id#^7;cfl, if unregistered —Plaintifi sued to 
recover posse.ssion of certain land from onoof the 
defendants. She pleaded that ho had sold the 
land to her, and in supportof this plea tendered 
in evidence a or memorandum purporting 

to bo executed by him to her, reciting the sale 
aud acknowledging tho receipt of Rs. 483 in 
part pa> mont of the price. This bore * 

one anna receipt stamp and was not registered. 
Held that tho “yadt” being unregistered, was by 


6i7 


THE AIjL INDIA DIGEST, 


618 


Reglatration Act (XYI of 1908. Ill of 1877 
VIII of 1871, XX of 1866. XVI of 1864! 
XIX of 1843)— continued. 

B, 17, ols. 2 and 3, and s. 49 of Act VIII of 
1871, inadmissible in evidence. Mahad bin 

Danapa V. Daei bin Baeee, 1 B. 196, Note 
[H., 1 B. 197.] 

(2531 —S. 17, cl. (3)— Release — Stamp — Regis- 
frotion. A letter, by which a person releases 
his right to the security of certain immoveable 
property hypothecated to him, cannot operate 
as a release and be received in evidence, unless 
•dulv stamped and registered. Sab'dar ALI 
Khan v. Lachman Das. 2 A, 554. [i? 17 

,B.235. 310.613 = 10 C.W.N, 561=3 O.L.J. 
676.] 

(254) S. 17 (2) (XI) — Mortgage deed — 
Endorsement of payment of mortgage money— 
Registution — Set MORTGAGE — GENERAL. 
Ill P.L.R. 1911. 

1255) -S. 17 -See Nos. 27, 29. 29. 30, 31, 32 

-S3, 34, and 35, supra and Nos. 514, 515, 

516, infra. 




(256) Ss, 17, 18 { = Registration Act^ 1871, 
^|^^•-R^gis^ration .—A document, by which 
the obligor, in consideration of a loan of a sum 
less than Rs. 100, agrees to lease certain lanl-i 
fco the obligee for one year, and undertakes to 
be responsible for any damages arising from 
failure to comply with the terras of such agree¬ 
ment and hypothecates immoveable property 
till the conditions of the agreement should be 
fulfilled, is a hypothecation bond for the 
amount of the loan ; and there being no stipu¬ 
lation for inter^^st or any other sum by which 
the principal amount may be augmented, and 
the damages stipulated for depending on a con¬ 
tingency which may or imy not happen, and 
respecting which nothing can be antioipited at 
the time of registration, the document is one 
•which does not require registration. But it 
could not be used to enforce a lien against pro¬ 
perty hypothecated to any extent greater th^n 
the amount of the loan- (I A. 274, Observed 
cn.) Per Stuart, C. J.—Such an iostrumeut 

A usufructuary mortgage. Per 
Oldfivld. J.—On the pleadings in the case, it is 
unnecessary to decide whether it should have 
been registered as a lease. BasaNT LAL v. 
TAPESHRI RaI. 3 a. 1. [R.. 5 A. 447. 10 

D.P.L.R, 10, 12 0.P.LR. 96.] 

(257) iSs. 17, 18 ( = Rogistration Act. 1866, 
Js, 17, 18)—Deed of partition — Compulsory 
tegisiration—^Prcof% —The provision for optional 
registration in s. 18 is not superseded but sup- 

OP qualified by that in s.l7 ; and so, 

A deed of pmition is not excluded from the 
operation of s. 17, by being amongst those 
enumerated in s. 18. A deed of partition of 
immoveable property though it does not create, 
At least declares an interest therein, and where 
Its value exceeds Rs. 100, it must be registered 
under s, 17, for its admission as evidence. 
Proof of the document may be. however, super 
iluous and dispensed with, where the defendant 
Admits m his written statement its terms and 


Registration Act fXYI of 1908. IT! of 1877, 
VriIofl87l. XX of 1966, XVt of 1864. 
XIX of 1843)— continued. 

the relations thenco arising. Shanker Rama- 

CHANDRA V. Vishnu anant, 1 B. 67. [D., 

14 B. 516. 24 B. 615.] 

Registration Act, 
1866,^ ss. 17, 18).—An agreemen*; t** deoosit 
certam deeds and to execute a pr^p^r agree¬ 
ment is not a document coming within the 
meaning of cl. 2. s. 17, Act XX of 1866. but 

u ^ of which is optional, and 

which falls under the description in cl. 7 s 19 

of the R-gis^^at)on Act. Mark Riddbd 
CURRIE V. s. V. MUTU Raman Chetty 3 

R 520. [R., 15 w. 

B. 354, 12 B.H.C. 175, 7 N W. P. 124.] 

(•259)-Ss. 17. 18 (=Act XX of 1%6, ss. 17, 
lUI—Lease undertakinc, to pay ront so loan as 

lessor leaves land with lessee—Rogistratinn if 
necessary.^Tho engagement in the kahnliyat 
in this case was, on its accept-ance bv rhe land- 
lord, an agreement under which the tenant 
might claim possession for one year. Bub 
as the undertaking was to pav rent only so 
long as the landlord left the land with the 
tenant, there was no interest create 1 by wiy of 
lease extending beyond one year, and the kxhu- 
liyat therefore did not require r-gistraMou ■ 

Jagjivandas 

JAVHBROVS V. N VRAYAN 8B 433 fiDDr 

14 M.271:R..9C.P.L.R. 88.] ^ * 

(=R^(7isfra«ion M. Tit 

j / iw of Prooerty 

Act IV of 1832, s 851- Hyoothecation for R, 87. 
-Under s 8 of Act IV of 1892. the transfer 
of a debt passes to the transferee the securities 
for the debt; but wh it is sold is prim vrrly nob 
the charge, but the debt. The assignment, 
being of a claim for less than Rs. 100, falls 
wuhm the provisions of s. 18 of the Regigfcra- 
tion Act, and need not be registered. The 

iv'nf iQQo''" thing*' in 3, 54 of Act 

ly of 1882 might include a oh-»rge. but con- 

strued with reference to the context should be 

taken to mean interests of the nature of 

reversions. The distinction between the two 

passes of property mentioned in the section 

was wuh a view to preserve asimihr distinc- 

An? 17 and 18 of the Registration 

R. inn ^s^»^nment of a charge for less than 
100 does not require registration Tt would 
be very anomalous if the transfer of a hypofehe- 

oTJn l" registcition when the 

M r V^Do’ Perumal Reddi. 13 M. 

M. 396, D.. 1 P.R 1906=190 P.L.R. 1905.] 

^7 and 18 { = Rzgistration Act, 
1877 ss. 17, ^S)—i^2intenanc9right~Release^ 
Riqistratton.—X Hindu widow’s right to 
miintenince is a m^re possibility, and does 
pot constitute an interest, vested or contingeab, 
in the immiyeable property of the undivided 
amily within the meaning of the RigUtrabion 
Actot 1866 anl a release thereof dees nob 
require registration under cl. 2, s, 17 of the Aofc. 
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Registration Act (XYI of 1908. Ill of 1877, 
Vlllof J87l.XXof 1866. XVI of 1864, 
XIX of 184:-i)—cor.ftnwed. 

[D., 24 B. 615.] Semble. —The releases and 
partition deeds mentioned in cl. (7i. s. 18, 
are intended to be documents not relating to 
immoveable property. Releases afiecting 
immoveable property, over Rs. 100 in value, 
are registrable under ols. 2 and 3 of s 17. 
KALP^GATHACHI V. GANAPATHI PILLAI, 

8 M. 184. [O.. 24 B. 6l5.] 

(262(— Ss. 17, 18 { — Registration Act,Jllof 
1877, ss. 17, 18)— Agreement to remit rent. —An 
agreement to vary the terms of a tenancy with 
reference to the amount of rent to be piid by 
the tenant does not relate to an interest in 
immoveable property, and does not require 
registration. OBAI GOUNDAN v. RaMALINOA 
Ayyar, 22 U. 2i7 = 8 ML J. 256. [F., 2 

Ind. Gas. 89 ; R., 24 B. 609 ] 

(263) — Ss- 17, 18— Instruments of gift of 
immoveable property — Registration—Act XX of 
1866. ss. 17, 18.—All instruments of gift of 
immoveable property must be registered, what¬ 
ever be the value of tbe property. PUTONA 
KOLITA V. MUTIA KOLITA, 2 B.L.R. App. 
46 = 11 W.H. 334. 

(264) —Ss. 17, 18—See Lease—General, 
24 C- 20. 

(265) — 5s. 17 (d) and 18 {c){ = Registration Act, 
III oj 1877, s 17 [d) 18 ic))--Lease — Registration, 
—Where a lease set forth that a bouse was 
let to tbe tenant for a term of one year at a 
certain rent, and the lessee who executed it 
further declared that he would continue to 
pay the annual rent every year, and that if he 
should fail to pay the rent in ’any year, the 
lessor should bo at liberty to recover the rent 
through Court, it could not be contended that 
the lease was for more than one year, that tbe 
lessee was entitled to occupy the bouse and 
the lessor was not entitled to eject him there¬ 
from, 80 long as be continued to pay the rent. 
It would properly be hold to be a lease for one 
year only, and thus falling under s. 18 of the 
Registration Act, it was admissible in evidence 
without registration. Subsequent to the period, 
the tenant could only be held to be a tenant 
at will and could be ejected. Khayali v. 
Husain Bakhsh, 8 A. 198= A.W.N. 1886, 56. 
IF., 17 G. 548. 9 C.B,L R. 88.] 

(266) — Ss. 17, cl. 2. 18, cl. 7 { = Registration 
Act, XX of 1866, s. 17, cl. 2, s. 18, cl. 7)~In- 
etrument of partition—Registration, option or 
compulsory —The registration of a deed of divi¬ 
sion of immoveable property of the value of 
more than Hs. 400, executed by mi mbers of an 
undivided Hindu family, is optional under cl. 2, 
fi. 17 of Act XX of 1866, and a suit will not 
lie to crmpel registration. PROCEEDINGS, 9TH 
December 1870, 6 M H.G. App 9. 

(7)-Ss. 17, 18, 21, 25 a«d 77 («Ref;isfrafion 
Act, 1877, ss. 17, 18, 21, 24 and 77)—Docu- 
tnent evidencing relinquishment of a share by a 
daughter to her father in hxs property —Rrpis- 
tratxon^Refusal to register on the ground that 


Registration Act (XVI of 1908, HI of 1877, 

VllI of 1871, XX of 1866, XVI of 1864, 

XIX of l^A'6) —continued. 

the document did rwt contain sufficient descrip- 
lion of the properly—Discretion of the R*>gxslraf 
—Jurisaiction of Civil Court-'Riqht of heir to 
succeed—VtsUd or contingent estate—Transfef 
of Property Act (IV of 1882), ss 6, 19. 21—- 
Indiari Succession Act (X of 1866), s. i07.— 

A document, execjtcd by a daughter in favour 
of her father (tbe parties being Mabomedans) 
provided that in cjnsideration of her receiving 
Rs* 9,000 she had relinquished all her rights 
and claims to aoy property there may be ou her 
father’s death. Tms document was presented 
to tbe Sub-Registrar of Bombay for registra¬ 
tion : the regisliation fee was taken and pay¬ 
ment ibereof was endorsed on the document. 
Toe registration was subsequently refused on 
the ground that tbe document c.i i not contain 
a sufficient description of the immoveable pro¬ 
perty tu which it related (s, 21 of tbe Indian 
Registration Act, 1877). In a suit under s. 77 
oi tbe Act: Held, (1) that the document cannot 
be treated as relating to pnperty, much less 
can it relate to immoveable property, capable 
of being described and identified : and s. 2l of 
the Act cauDOt apply to it. (2) That even tak¬ 
ing the document as relating to immoveable 
pruporty, it contains not ouly a suffi^'ient but 
tbe only description that can be given of it* 

(3) That tbe document does nut fall within the 
category of any of the documents moniioned 
ID 8. 17 of tbo Indian Registration Act, but 
that it falls within cl. (d) ur cl. (/| of a. 18 of 
the Act. Where a Sub-Registrar or a Registrar 
has exorcised bis discretion under s. 24 or b.2I 
of tbe Indian R-'gistraiion Act and accepted a 
document for regist ration, though subsi qutn»ly 
be refuses to register it, tbo Gouit iu a suit 
under s. 77 of the Act has no power to enquire 
into tbe propriety of his finding and discretion 
as to such aoooptaooe. The disorotion under 
s. 21 of tbo Xudian Registration Act, 1877, 
arises only whore a uoa-lestHmootary dooumeot 
' relates to immoveable property.” Where it 
does not relate, ibo section cannot apply end 
the discretion cannot arise. And into this 
question it is open for a Civil Court to inquire 
in a suit under s. 77 of tbo Act. ABDOOL 
HOOSEIN V. GUL\M HOOSBIN, 7 Bom. L.R» 
742 = 30 B. 304. 

(268)-5s. 17. 18. 49. 73,74, 75XX o/ 
1866, ss. 2, 49, 84—Re( 7 isfra(ion of deeds—^ 
Denial of execution. —An instrument acknow¬ 
ledging the pa>mtnt of tbooonsidoratiou-money 
for what was to be ultimately an absolute 
sale of tbe property in question—for what, in 
equity, did proseutly operate as a sale of the 
property —is au iusirumout, which by Act 
XX of 1866, B. 2, is required to be registered, 
and cannot bo received m evidence under s. 49 
if it has not been registered. Where a persou 
who is alleged to have executed a deed denies 
before the Kogistering offioi^r that tbo deed was 
executed by him, the ZiUa Judge, having regard 
to the provisions of s. 84 and the form of tbe 
petition given in the sohodule to the Act, ba 
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Registration Act (XYI of 1908, HI of 1877, 

Vin of 1871. XX ot 1866, XVI of 1864, 

XlX of 1843)— continued. 

jurisdiction to determine such a question. Pati 
CHAND ZaHU V. LlLAAJBlfiR bINGH DaS, 

9 B.Ii.R. 433. P C. = 16 W.R P C. 26 = 14 M.l. 
A. 129 = 2 Suther. 467 = 2 Sar. 709. 20 W. 

R. ‘291. 2-2 W.R 309, 1 B. 190, 2 B, 489 ; R., 
4 B. 126. 7 B. 310; D., 12 B H C. 176, 2C, 131 
= 3I.A. 221 = 26 W.R. 50 P.C.,9 A. 108, F B J 

(269) —Ss. 17, 18, 60 { = Registration Act, 
1877), ss. 17, 18, 50, — Registration Act (1871), 
SS. 18, 50— Registered ana unregisteied instru- 
ments Priority — ReUospective effect. — Under 
the Hegistraiiun Act, 1871, a substqueni regis¬ 
tered instrument, cumpulsonly registered, does 
not take effect, with respect to the property 
affected by it, as against a prior UQ^tgl^ttred 
instrument affecting the same property, which 
is option.lly ^egl^tcable. [P.,7 G. 670; R., 
13 B. 2‘2U.] The pruvitions of s. 50 of the Re¬ 
gistration Act, 1877, have no retrospective 
effect. BhoLA NaTH v. BALDEO, 2 A. 198. 
[R., 6 B. 168. P.B.] 

(270) -Ss. 17, 19 (^Registration Act, 1871, 
fis. 17, i9)-Assignment of mortgage—Power ot 
attorney .—An assignm.-at in writiog of a mort¬ 
gage for over Rs. 100 whether legal or equi¬ 
table, required registration under ss. 17 ana 49 
of the Rt gisiration Act. A power of attorney 
enabling one to recover certain mortgage debts 
for one’s own benefit amounted virtually to an 
assignment of the mortg ige and as such required 
regisiiatioo. Ganpat Fandurang v. adarji 
Dadabhai. 3 B 3l2. [R . 12 B. 122, 13 A. 89. 

17 B. 236, 34 G. 427 = 4 G.L.J. 496 = 11 G-W. 
N. l.J 

Ss. 17, 21, 49 ( — Registration Act, 
1877, ss 17, 21 and 49.)— Attorney, power of, to 
create a charge on immoveable property. —Where 
a power of attorney was executed by A in favour 
of B to enable B to recover the rents and pro¬ 
fits of the properties of which A was the admi¬ 
nistrator, in order to pay off an amount 
^vanced by B to A as such administrator ; 
•tield, that in as much as the document was 
entered iu Book IV instead of Book 1, it was 
not registered according to the provisions of 
the Registration Act, and therefore could not 
affect immoveable property. SRIMATI Indra 
Bibi V. Jain Sirdar ahiri, 7 C.L J 149= j2 
C.W N, 316 = 35 C. 845. (7 G. 196, R } 

(272;—Ss. 17, 23 to 26 and 77— Agreement 
optionally registrable—Date of execution, neces- 
6ity for—Evidence to prove date, admissibility 
^ Descrijpfion of property^ sufficiency of — 
Refusal of executant to admit execution — Exe¬ 
cution not voluntary—Limit to enforce regis~ 
Ration, maintainaoiluy of.^ Disputes had 
been going on for a long time between the 
parties to the present suit regarding the right 
to collect rents of certain properties. The then 
DUb-Divisional Officer of the division sent for 

on their reaching his quarters, 
he Officer asked them to settle their disputes 
then and there. The plaintiff offered certain 
terms and the Bub-Divisional Officer told the 


Registration Act (XYI of 1908. Ill of 1877, 
Vlllof 1871, XX of 1866, XVl of 1864, 
XlX of i843)— continued, 

defendant, that, unless he accepted those 
terms, he would be sent to hajut. Ultimately 
after being confiued for nearly the whole of 
the day in the bungalow of the Officer, with¬ 
out being allowed lor bathing and food, the 
defendant agreed to sign a compromise and aa 
agreement was written out by the Sub Division¬ 
al Officer, signed by the plaintiff and t ho delend- 
ant and witnessed by the Sub-Divisional offi¬ 
cer and the Assisiant Superintendent of Police. 
The agrtemeuc did not contain the date of exe¬ 
cution. lb gave the names of the Dihis and 
Chuks ot the properties comprised therein and 
not the names oi the districts wherein they 
were situate. The plaintiff presented the agree¬ 
ment for registration, admitting his execution 
thereof. The defendant did not appear before 
the Sub-Registrar and proceedings to enforce 
his attendance were unavailing. The Sub-Re¬ 
gistrar, therefore, admitted the document for 
registration as regards the plaintiff but refused 
to do so as regards the defendant. Ou aptieal, 
the Special Sub-Registrar affirmed the decision 
ol the Sub Registrar. Hence the present suit 
under s. 77. Held, there is nothing in the Act 
rtquiring a document presented lor registration 
to he dated. Documentary or p*rol evidence 
would be admissible to prove when, as a matter 
of fact, a document tendered for registration 
was executed. In the circumstances ol the 
case, Che description of the properties waa 
sufficient i4 M.H G. 91. 18 G. 556, R.) Held, 
also that, though the agreement was optioual- 
|y rtgisirabie, as the provisions of the Act 
enforcing the appearance of executants and 
witnesses ’ are applicaole to the case of a docu¬ 
ment, the registration of which is optioml, the 
refusal of such an executant to admit execution 
gives rise to a cause of action under s. 77 of 
the Act. Held, further, that the defendant's 
signing of the agreement under the circum¬ 
stances of the case was not an ‘ execution’ there¬ 
of within the meaning of the Act, indeed it was 
no execution’ at all. Execution meaus volun¬ 
tary execution, the signiugot the document of 
the executant’s free-will (6 W.R. Mis. I3i, 1 B. 

L R O.G. 47, 4 M.H.G. 425, D.) Appeal allow¬ 
ed and suit dismissed. CHANDRA KISHORE- 

Munshi v. Dinendra Nath Sanyal i c ^ 

J, 126. ’ ■ ' 

(273)—Ss 17. 23 (1, 2). 34, 49, 11 {=^Registrar 
tion Act, 1877, ss. l7, 23. 34, 49 and 11)-Indian 
Ev^ence Act, s. 91— Suit to enforce registration 
Registration invalid—Personat covenant on 
the loan.-Plaintiff instituted a suit fur an 
order to the Suo-Registnr .o register a deed of 
mortgage executed lo him by the defendants 
for money lent, and obtained a decree to the 
effcoc, that the defendants "do perform their 
part of the contract in registering the mortgage 
bond by appearing within one moutn alter ua<.e 

before the Sub-Registrar and 
admitting execution and receipt of consideration 
therefor; and the Sub-Regis. r«r do on applioa* 
tion register the deed, whether the signatories 
admitted execution and receipt of oonsideratioii' 
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RegiHtration Act (XYI of 1908. HI of 1877, 
Vfllof 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

or not.” The deed was registered in accordance 
with the decree, though it was not presented 
for registration within the 30 days as directed 
bv the decree. In a suit on the mortgage deed 
for sale of the mortgaged property, it was held, 
fl) that as the first suit was not brought under 
the c inditions required for the filing of a suit 
under s. 77 of the Registration Act, the decree 
obtained in that ca«e would not have the effect 
of exempting the document registered under it 
from the necessity of compliance with the 
provisions of the Act, (2) that it was competent 
to the Court to decide as to the validity of the 
registration. (3) that, as the document in the 
case was not registered in accordance with the 
provisions of ss. 23 and 34 of the Act, it conid 
not be received in evidence for affecting the 
mortgaged property as provided by s. 49 of the 
Act. (4) that the plaintiff was precluded by 
8. 91, Evidence Act from proving the existence 
of the mortgage by any other evidence than the 
mor'gage deed, (5) and that as the deed 
contained a personal covenant to repay the 
debt a personal decree for the amount might be 
passed. l\rAUNO KYAWAND Ma SAN HmWE 
V. SITHAMBARAM CHETTY, 4 L B R. 88. (3 A 
397, 9 C. 150, 11 Bur. L.R 166. 20 A. 512, F.\ 
2 A. 46. 16 A. 303. 2 I. A. 210, 2 C.L R. 428, R ) 
[R. 4 L.B.R. 263.] 

(274)—^>5. 17, 28, 49 {= Registration Act, 
1S77 S5. 17. cl. (cl, 23, 49.) —M n^y bond — Mart- 
gagtdeed—Registration —Limifnfion. — Where a 
deed of mortgage is regiRtcred by a Registering 
Officer within whoso territorial jurisdiction the 
property mortgaged i^ not situate, it cannot be 
eff -ct ve as a mortgage-deed. But tho deed being 
registered, the person suing thereon will be 
entitled to a mere money-decree, on tho footing 
that it is a simple registered money-bond, even 
though tho suit is brought more tha»i three 
years after, but wi-hm six yo^rs. .lOGINEE 

Mohun Chatteimee V hhooi* Nath 
Ghosab. 29 0. 854 = 6 C.W.N. 856. (14 C. 
449 = 18 0.556. Relon\ 7 C.L R. 22.3, Kxpl ) 
lApvl., 1 N.L.U. 112; i?.. 16 O.P L.R 141.] 

275)—Ss. 17. 42 —See CERTIFICATE OF 
RALE. 3 M. 37, F.B. 

(276)— Ss. \1 , 41) t = Registration Act. 1877, 
ss 17, 47 J —7i,’xecnfton— Registration When a 
registered deed begins to operate — Priority — 
Nonpaynient of consideration in full—Mortgage 
—Right oj mortgagee to recover portion of debt 
advanced. —Defendant No. I executed a docu¬ 
ment to plaintiff onono-anna stamp mortgigiiig 

his property to the latter for a sum of money, a 
part of which was duo to tho Utter by the for¬ 
mer and the balance was payable in cash. Tnis 
deed provided that, within fifteen days, a 
regularly stamped-mortgago-decd was to be 
executed and registered. Defendant No. 1, 
did not attempt to receive tho biUnco from 
plaintiff; but, on the contrary, s )ld some por¬ 
tion of tho property mortgaged to defendant 
No. 2 and another portion to defendant No. 3 
and registered tho deeds. Sometime after, 


Registration Act (XYI of 1908, III of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XtX of 1843)—confinwed. 

plaintiff got the deed on the one-anna stamp 
paper executed in his favour compulsorily regis¬ 
tered by paying stamp-duty and penalty. 
Plaintiff now sued to recover so much of the 
consideration money as w^s due to him as a 
debt, by sale of the property mortgaged to him. 

It was contended for the defence (U that the 
deed executed in plaintiff's favour was not a 
complete mortgage-deed ; (2) that the plaintiff 
was only entitled, under that deed, to get, a 
mortgage deed at a later date ; l3) that the 
deed on the one anna .stamp could not. and did 
not create any charge ; (4l that the plaintiff’s 
deed having, in any event, been registered 
after the registration of the deeds in favour of 
the defendants. Nos. 2 and 3, it was not enti¬ 
tled to priority over them ; and (5i that the 
plaintiff’s non-payment of the balance payable 
in cash affected the nature of the document. 
Held. (1) that notwithstanding the recital in 
tho deed that, later on, a regularly stamped 
deed would be executed to plaintiff, the deed 
executed on the one-anna stamp oroated an 
actual mortgage on its date, that the deed evi¬ 
denced a present demise; that such was the 
intention of the parties was gaibenble from 
the other terms in tho deed and that, conse¬ 
quently, tho deed began to operate as a present 
demise on mortgage from its date (10 B. 101, 
F ) (2) that tho non-payment of the balance 
did not affect either th** nature of the deed or 
the right of the plaintiff to recover what was 
originally due to him as a debt on the security 
of the property, sino** the defend tnt had a righti 
if bo ch<)so to assort it, to rec >ver tho unpaid 
mortgage-money ; (3i that, on registration, 
tho deed of tho plaintiff began to operate, not 
from the date of registration but from the date 
of execution thereof (29 H. 42 F.) and (4) 
that tho deed of tho plaintiff was, conse¬ 
quently, entitled to priority over tho^e of the 
dofondants Nos. 2 and 3. MOTIOHAND V. SA- 
GUN, 29 B. 46. 

(277)—5s. 17, 43 (= :?<*gisfra/ion ^cf. 1877, 
ss. 17. 48)— Letters embodying contract o/sa/e, 
not compulsotily registrable under Equitable 
title under prior contract of saU, effect of notice 
of, on subsequent purchaser—Receipt passed for 
consideration received. — in this suit ba^ed on 
the plaintiff’s equitable title under a contract 
for sale, for ctnoellation of some subsequent 
sales by his vendor to tho defendants and for 
compelling tho vendor to execute the sale 
agreed to by him. the contract for sale to the 
plaintiff WAS proved partly by two lett»*rs, and 
partly by or»l evidence of tho pavment of 
earnest money to complete tho btrgtin; and 
the letters wore hold to bo not compulsorily 
registrable documents within the meaning of 
3. 17 of the Rcgislraliou Act (Vlll of 1871) 
and therefore not to be within s. 49 of the 
same Act, and oonsequoutly not excluded bv iC 
from being received m evidence. The written 
receipt passed by tho vendor acknowledging 
payment to him of part of the oousideration 
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Regiatpation Act (XYI of 1908, IT[ of 1877 

VIH of 1871, XX of 1866. XVI of ISSl! 

XIX of 1813) —continxied. 

money was held to fall within cl. 3 of s. 17 of 
Act VIII of 1871, ir having been a distinct 
acknowledgment of the receipt of consideration 
on account of the creation of a r'ght, title or 
interest in imm weable property ol value above 
Rs. 100. The said clause would include within 
its scope a payment of a pird of the considera¬ 
tion as well as a payment of the whole of it. 
The provision in s. 4S of Act VEtl of 1871 that 
adocumpnb. duly registered Uftder i(, shall twke 
effect against an oral iigreement unaccomp tnied 
by p^s.es-ioQ, cannor. be applied to a regis¬ 
tered document which has beeri given, accppfed 
and registered in fraud of a third party, similar 
to the registered deed given by the first defend¬ 
ant and Hccepted by the other defendants in 
this case, wi'.h full notice of the prior contract 
for >.ale to the plaintiff bv the fifst defendant 
and with the deliberate intan'ion of defrauiing 
the plaintiff The reason for the exception 
made by the said s. 48 in faviur of an oral 
agreement accompanied by possession is that, 
by such possession, the parties who relv on a 
subsequent registered deed had. or might, if 
they had be-m reasonably vigilant, hive had, 
previously to entering into their contract with 
the vendor and to their taking a conveyance, 
notice, by the fict of such possession, that 
there w IS some prior claim to the property; 
and consequently, in ci^es where the subse- 
ijuent vendees h ive hai actual notice of the 
previous oral agreement, the above object of 
the Legislature fully obtiins, even wh^n such 
agreement has not been followed bv pissession. 
Wamvn R^MOHANDRAv DH )NDIB V Krish- 
NAJI. 4 B 128, P.B. [F,, 6 0. 631, 13 M. 

^ 4 L.8 R. 26; R., 6 B. 

168. P B., 7 0 753. L B R. 1372-1892. 151. 

9 B 427, 9 M. 119, 16 M. 148, 17 B. 235, 27 
B 452. 142 P.R. 1908. P.B , 35 0. 31=11 0. 

983 = 6 CL.J, 273, P.B.; D , 9 A. 108. 
P.B., 71 P.R. 1906 = 111 P.L.R. 1907.] 

^78)—5s. 17 ^ — (Registration Act, ss. 17 fd), 

48) Notice. — The mere registration of a 
mortgage deed does not affect a subsequent 
mortgagee with constructive notice of its 
existence so as to preclude him from claiming 
priority in respect of his morfgige. MADRAS 

building Co. v. rowlondon, 13 M. 383 
lAppr.^ 7 C.W.N. n.] 

(279)—Ss. 17,48 -Mofussil property -Mort¬ 
gage by deposit of title-dee is with creditor’s 
agent in Calcutta—Sub mortgage by dep)sit of 
the mortgage-deed does not r quire registration 

—iee Equitable Mortg.age. lo C.WN. 

276 = 33 0. 410 = 4 G.L.J. 102. 

^ ~ i?e( 7 tsfrafton Act, 
Io77. ss 17. 49) '-U iregist^red mortgage, recital 
in, admitting liabihty^Wkether admissible in 
fiw-ience.—A recital in an unregistered morb- 
g»Re deed, which is suffidently distinct and 
eepirate to be considered as an unqualified 
admission of a certain liability as suosisCing. is 

as an acknowledgment of the original 
debt, though, under s. 49 of the Registration 

0. VIlI-40 


Registration Act (XVI of 1908, HI of 1877 
Vill of 1871, XX of 1866, XVI of 1864! 
XIX of 1843)— coyitinued. 

Act, it cannot be received as evidence of a 
transaction affecting the real prooerby. Syad 

Muhammad Khan v, Jaisukh and Jaisukh 
V. Syad Muhammad Khan, 83 P.R 1880 
[Aopl , 80 P.R. 1881 ; R., 20 P.R. 1888 ; D.\ 
17 P R. 1881.] 

(281) —5s. 17. 49 {—Registration Act. 1877, 
ss 17, 49) —Authority to adopt being in writing 
and not contained in a Will —Registration com¬ 
pulsory. An authority to aiopt given to a 
widovy by her husband, if it is in writing and not 
c^nbained in a Will, must be compulsorily regis¬ 
tered, and. unless registered, is inoperative 
to confer such authority. SOMASUNDARA 
MUDALI V. Duraisamy Mudali, 27 M. 30, 

(282) —5s, 17. 49 (—Registration Act, 1866 

ss. 17 49) -Ciy. Pro. Code, s. 2.59-Execution sale 

SaU certi/icate—Registration-^Admissibility 

inevidence.~A certificate of sale, issued under 
s 259 of the Gode,*is an instrument within the 

Registration 

Act XX of 1866 and as such it r#‘quires regis¬ 
tration. An unregistered sale certificate is not 
only imdraissible in evidenr'e but invalid under 
s. 49 of that Act iRTic/cs v, Powell. L.R, 4 Ch, 
741, R.) When such certificate is not registered 
other evidence cinnot be let in to prove the sale. 

I Pvdu Malhari V. R\khm\l. 10 BHC 

^ ^ 254: A^r.: 

12 B.U.G. 247 ; R,, 12 B. 539 ; D., 10 B. 444.] 

(283) Ss. 17, 49 ^ = Registration Act, 1877 
SS. 17 lb), 49)—Award by arbitrator, making par¬ 
tition of immoveable property of over Rs lOO 

compulsorily registrabU—Secondary evidence of, 

inadmissible under s. 91, Evidence Act —Where 
two co-parceners, by agreemmt, appointed a 
sole arbitrator to effect a partition of their joint 
ancestral property and consented that the parti¬ 
tion effected oy the arbitrator, by baking the bids 
of the parlies for the property, w-ll be accepted 
and Che award was thereon made and written 
up on the back of the said agreement (which 
was not registered), held, that the document 
was mtenled to be, and was regarded by the 
parties as. an insbrurneot declaring rights in or 

to immoveable property and that, since it did 

operate to declare ’ such rights in immoveable 
property of value exceeding Rs. 100, it was an 
instrument compulsorily registrable, and being 
unregistered, not reoeivable in evilence and 
^at further, by reason of s 91 of the Indian 
Evidence Act. it was not open to the parties to 
prove the parcibion, independently of the docu¬ 
ment. by oral evidence aliunde. AJIMAT SiNGH 
V. KALWANT Singh. 7i P.R. i906 = iii p l 

R 1907. (4 B. 126, 13 M. 255. 9 A. 108 48 P* 

R. 1905, 175 P L R. 1905. D.) 

(284)—5s. 17.49 (=»Registraiioyi Act, 1877, 
ss. 17 and 49) —Deed of adoption —Transaction 
affecting immoveable property. —Hell, that an 
unregistered deed whereby plaintiff relinquish¬ 
ed all ^claims to the land in suit in favour of 
defendant No. 3, whom in the said deed ha ex¬ 
pressly acknowledged as the adopted son of one 
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Registration Act (XVI of 1908, III of 1877, 
Vin of 1871, XX of lb66. XVI of i864, 
XIX of 1943J—con/inwed. 

Kutba, coulfl not. be admitted in evideoce, to 
prove the relinquishment of right to land, or 
the admission of adopliou, as the consideralioo 
for the deed was over Rs. 100, and admission 
of adoption in such cases is to all intents and 
purposes <quivalent to an acknowledgment of 
the title ol the person named in the d»cd as 
adopted to the property comprised in it; the 
adoption wa® held to be transaction which very 
materially affected immovable property. ALI 
BAKHSH V RAUSHAN, P.L.R. 1900, p. 481 = 
102 P. R. 1900. 

(285) — Ss, 17, 49 { = Registration Act^ 1877, 
ss. 17,49)— Compromise recording contract of pre¬ 
emption— Not embo'tied xn decree—Nd admissi¬ 
ble without registration. — k Suiahnnmn fi ed in 
a suit, m so far as it purports to cre4te a right 
of pre-emption, is a transaction aflectiiig im¬ 
moveable properly, and as such requires regis¬ 
tration. Where such a document was not 
regi'-tered, no evidence of its contents could be 
giVr-D to establish a claim of preemp'ion. 

Kashi Kunri v Sumeu Kunbi, 7 A.L.J 206 
= 32 A. 206 = 5 Ind. Cas 234 [R., 13 0.0. 

24i.] 

(286) —Ss. 17, 49 ( = R gistration Act, 1877, 
55. 17,49)— Document compulsorily registrnole, 
regislertd by mistake in Book 4 — Mistake not to 
ajfectparties—Document to be treated as properly 
regist-red ^ Endorsement releasing mortgaged 
property for a cash consideralton^Endorse^ 
ments need registration. —A release, whereby a 
father relinquished his share in the iram woable 
and moveable property in favour of his son, 
was presented for registration. The document 
contained no description of the property 
released, but it was capable of identification 
The release was accepted by the Registrar and 
registered not in Book I but in Book IV, ihat 
is to say, not in the book kept for the registra¬ 
tion of documents compulsorily registrable 
under s. 17 of the Registration Act. Held, 
that the release must be considered as having 
been duly rogistC'fd; since, the error of the 
Registrar in registering the document in a 
wrong book should not oe allowed to prejudice 
the parties At the back of a deed of onnvey- 
ance, an endorsement was made by the m irt- 
gagee that the property covered by the convey¬ 
ance was released in considoiation of the pay 
roent by the mortgagor of a sum of nioncv. 
The oridor-vcment was not registered: Htld 
that, in view of the provisions of s. 49 of the 
Registration Act, 1877. the endorsement was 
cot admissible in evidence of either the re¬ 
demption of the property or of the nature of the 
original transaction between the parties. 

Pakasharampant Sadvshivpant V. Kama 

YELL'PPA LAKUNDI, 11 Bom. L.R. 1321 = 
84 B 202 = 4 Ind, Gas. S88. 

(287) — Ss. 17, 49 { —Registration Act, 1877, 
55 17, 49)^Immoveable property nof subject- 
matter of suit — Compromise deed aff^ecCing — 
Non-registration of deed — Effect .—Where, in a 


Registration Act (XVI of 1908, III of 1877, 
Via of 1871, XX of 1966, XVI of 1864, 
XIX of 1843)— continued, 

prior suit, it was, by the terms of a compro¬ 
mise. settled, inter alia, that both the lands 
sued for then and the lands which form the 
subject-matter of the present suit should be 
divided into two moieties and that the pltintiff 
should take one moiety and the defendant the 
other, and the agreement of compromise was 
not registered under Act HI of 1877, and 
where, theretfter. a decree was passed in terms 
of the compromise so far as it related to the 
property which was then sued for. Held, that 
the agreement of compromise could not affect 
the title to properties now in question on ac¬ 
count of its inclU'^ion in the compromise. 
(20 A. 171, 22 M. 503. ExpL; 28 A. 78, 33 
M. 102 = 7 M.L.T. 313, Doubt; 1 C.L.J 388, 
30 0. 783, 36 C- 193. F.; 34 C. 456, D.\ 25 
M. 553. 29 M. 3G5, 32 A. 206. 31 A. 13. R.) 
Where any portion of a raeinamah has not 
passed into a decree or order of Court, a mere 
recitil of it or its inclusion in pleadings put 
before the Court will not bring it under the 
terms of s. 17, cl, 1. Registration Act, 1877, 
and ihe dicumont cannot afieot the immove¬ 
able property compromised therein. RAVU- 
LAPARTI CHELAMANNA V. RAVULAPARTI 

Rama Row 10 M.L.T 232 = 21 M L.J. 870 = 

2 U.W.N. 1911, 265 = 12 Ind. Cas. 317. (15 

M. 19. 15 M. 378, 9 C. 586, R.l 

(•288)-Ss. 17, 49 { = Registration Act, 1877, 
ss. 17, 49i —Unregistered hypothecation bond—• 
Admissibility as evidence of money-obligation.— 
Where, in a bond for money which also ohargea 
imm iveable properly as collateral security for 
its repayment, the personal covenant is separa¬ 
ble from the bypoibeoating clauses, the bond, 
though its value exceeds Rs. 100. may be recei¬ 
ved in evidence to prove the personal liability, 
though, for want of registration, it may not be 
admissible to prove and enforce the hypotheoa- 
tion. In the m ilter of the petition of SheO PAL 

V. PraqD\T Misr, 3 A 229, F.B. [E.. A. 

W. N. 1881, 138, 4 A. 3, 11 C.L.R. I68; R., 4 
C.L J. 510; D., 4 A. 232. 102 P.R. 1900.] 

(289) —Ss. 17, 49 ( = Registration Act, 1877, 
$$. 17, 49)— Unregistered bond for payment of 
money mortgaging immoveable property — Ad* 
missibility of bona in evidence in suit for money 
—Liinifnaon Act, 1877, sch. Il, arf. 66.—A 
bond for the payment of money, by which 
immovcible property is mortgaged by way of 
Conditional sale as security for a loan, and in 
which It is provided that interest should be 
paid annuilly and the principal at the end of 
five years, and that in default of such pay¬ 
ing nts, the obligee m ly apply for foreclosure, 
involves a personal obligation of the obligor 
distinct and severable Irom the obligation in 
respect of the property, and is therefore, even 
though unregistered, admissible as evidence in 
support of a claim to enforce the money obliga¬ 
tion. It would also bo admissible, iu proof 
of the fact, that the debt was not exigible until 
after the expiry of five years from the data ol 
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Registration Act (XYI of 1908. HI of 1877 
VIll 01 lb7l. XX of 1866,^XVlof 1664, 
XlX of 1843J— coidxnued., 

the loan. (3 A. 629, F.B., F) [R., 13 M. 
281 ] Art. 66 of sch. II of the Limitation Act 
is not applicable to a suit to enforce the mouey 
Obligatiou contained in such a bond, for it is 
not a sivgle bond, that is to say, a bill or 
written engagement for the payment of money, 
without a penal, y. LacHMaN v. Kesri, 4 A. 
3= A.W.N. 1881, 93. [ff., 13 M. 28l.] 

(290) —Ss. 17 and^‘i9{ = Registration Act 1877, 
ss. 17, 49j— of a. ftgtstered instru¬ 
ment co'fiJit millg a yrxor one of the same 
purport not registered. —-An instrument purport- 

assign a right in immoveables of more 
than the value of Rs. 100 is. 17, sub-s, (6j. of 
Act HI of 1877), being Unrt^gistered, was in* ffec- 
tual to affect the title of the purchaser. Some 
years after, the parties executed a deed of 
conveyance, making the same assignment, 
confirming the former inetrument. and setting 
It forth m a schedule. The latter instrument 
was registered in a suit in which the ownership 
of the property was contested, held, that the 
fact of the prior deed not having affected the 
property, being unregisterei, was no reason why 
the deed afterwards registered should not be 
admitted as evidence of tide. In this there had 
been nothing contravening the object of the 
Registration Act. ALEXANDER MITCHELL V. 

Mathura Das, 8 A. 6. P C. = 12 I A. 150=4 

Sar. 663. {On appeal from, 4 A. 206.) \F., 4 

Bora. L.B, 893.] 

(291) —Ss, 17^ 49 Registration Act^ 1977, 
17 \di, 49 — Covenant tn unregistered lease — 

Suit for specific performance, —Where an un¬ 
registered lease of a bouse for three years con- 
taius a covenant by the lessee that on a certain 
event happening he will purchase the house, 
and that event happens: the lessor oannot 
enforce the covenaut hy a suit for specific 
performance, as the covenant is part of and 
depenaent oq the lease lor three years, and 
therefore cannot be put in evidence for want of 

MgiscTitioD. Sambayya v. Gangayya. 13 
M. 308. 

1292)—Ss. 17 ^ 49 (^Registration Act, 1863, 
fis- 17, 49 Instrument accidentally des¬ 
troyed ty fire soon after execution and before 
tegxstration Swif hy purchaser to compel vendor 
to exicute another instru nent sustain lOle, —3. 49 
of the Registration Act was intended to pro¬ 
hibit the reception in evidence by any Court of 
an instrument liable to compulsory registra¬ 
tion under a. 17 of the Act, wnich the paroies 
had neglected to register in the manner and 
within the time required by the ocher provi¬ 
sions of the Act. Bat where an instrument the 
registration of which is compulsory under b. 17 
of the Registration Act, is destroyed by fire 
aooidentaliy eoou after its execution and before 
registration, s. 49 of the Act does nod apply, 
and secondary evidence of the contents of the 
Unregistered instrument is admissible. [F., 
14 M, 65.] Where an instrument of sale the 
registration of which is rendered compulsory 
by 8.17 of the Registration Act, is destroyed 


Registration Act (XVI of 1908. Ill of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

accidentally by fire soon after its execution and 
before registration, a suit lies by the purchaser 
to compel the vendor to execute another in¬ 
strument to the same effect as that which had 

been destroyed. Nynakka Routhenv, Va- 
VANA Mahomed Naina Routhen, 5 M H C 

123. [R., ‘20 M. 19, 20 M. 250.] 


OS. XI, aegisiraiion d.ct, isb4, 

I’"^) — Evidence. —In a suit for 

recovery of possession of land on tbe allegation 
that it had been sold to the plaintiff by the de¬ 
fendant under a bill of sale woich had been duly 
registered and was not disputed by the defend¬ 
ant, the defendant produced an unregistered 
ifcrarnama by the plaintiff, for proving that the 
sale was not absolute, but only by way of mort¬ 
gage, and alleged that the terms of the bill of 
sale were qualified and explained by the ikrar- 
nama. Held that the ikrarnama was inadmis¬ 
sible in evidence, as it had not been registered 
under s. 13. Act XVI of 1864. but ihat the Court 
might look at ocher and independent evidence, 
VIZ,, the acis and conduct of the parties, to 
throw light on their intention. SHEIKH 

Parabdi Sahaw v. Sheikh Mohkmed 
HosSEIN. 1 B L.R A.C. 37. (3 M I.A. 317, R.) 
[R., 17 M L J. 469.] 

(2941 5s. 17, 49 { —Registration Act, 1877, 

ss. 17, ^9}~-Occupancy-ienancy-''Immoveable 

property - Mortgage. — The interest of an 
occupancy-tenant in nis holding is an interest 
in immoyaablrt property. A boud hypothecat¬ 
ing such interest is therefore one hyp Jtheoatlng 
immoveable property, and as such, when its 
value, entimated by the amount secured, exceeds 
Rs. 100, must be registered. And a suit based 
on an unregistered bond of such value for the 
enforcement of the lien purporting to be created 
by it. must be dismissed as the bond cannot 
be received in evidence. NABIRA Rai v, 
ACHAMPAT Rai, 3 A. 422. (3 A. 157, F.) 

(295) —Ss. 17, 49 Registration Act, X977^ 
ss. 17, 49) Instrument affecting moveable and 
immoveable property.^ An unregistered agree¬ 
ment which proviaes for the distributiou of 
moveables as well as immoveable properties 
between certain parties, is not inadmissible in 
evidence in a suit by oneof them for tbe recovery 
of his share in tbe moveables. Thandavanv 
Valliamma 15 M. 336 = 2 M.L.J. 130. [F., 4 

354.J 

(296) Ss 49 { = Registration Act, 1871, 

^^gistration 0 / receipts — Jnadmis- 
sibhty of unregistered receipts—Admissibility 
of parol evidence, though receipt inadmissible, 
—A receipt for payments made towards a bond, 
hypothecating immoveable property, must be 
registered under s. 17, Limitation Act, 1871. 
LF., 6 A. 336; Not F,. 4 B. 235 ; Diss., 3 M. 

1902.J An unregistered receipt is not admis- 
SI Die in evidence to prove the payment^ under 
^®8*8tration Act, In such a case, parol 
evidence is neveriheess admissible. Dalip 
Singh v. Durga Prasad, i A. 442. 
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Registration Act (XYI of 1908, III of 1877, 
Vlllor 1871. XX of 1S66. XVI of 1861, 
XIX of 1843)— continued, 

(297) — Ss. 17. i9 { = Registration Act, 1877, 
ss 17, 49)-~Registrntion Act, HI oj 1877. 
application oj -Covenant for fitte running wUh 
land ^Admissibility of unregistered document 
containing assignment of interest in immoveable 
propel ty Suit tor damages for breach of coven- 

^ ant for title. —The provisions of the Registra- 
tion Act III of 1877. were hild to apply to 
V all (locuineni-s tendered in evidence on or after 
Iflt April, 1877, when it cime into force. 
A covenant for title running with the land, 
being in itself a trausa-tion affecting the land 
within the meaning of s. 49 of the Regis ration 
Act, the instrument coot lining it, if coming 
within any of the cIs. (o) to (d) of s. 17, 
must be registered before it is admissible in 
evidence for the purpose of proving th»^ existence 
of su 5h covenants, unle^^s it comes within the 
exceptive els. (<■) to iZ) of s. 17, and in par¬ 
ticular within cl. {h). [R., 13 A. 89 ; Appl., 

19 B. 745 ; O , 18 B. 92 ] An unro'istered 
docume't CO -taining covenants for title though 
emliolying“a tranianion affjcting immov¬ 
able property, ” is adtn ssiblo in ovidenco in a 
suit for damages for hroicli of such covaiunts, 
provided that the document is c informable to 
the requirements of the exceptive cl. (/H of 8.17 
of the Registration Act ll[<tf 1877. (I B. 190, 
D ) But, where the evidence of the covenant 
is contained in a docum-mt itself purporting to 
assign an interest in immovotble property, and 
the effect of the covonaiu itself cannoc ba gjt 
at without looking at the portion of the docu¬ 
ment which contains the assignment, the 
document is not excepted by cl. (/i> of s- 17 
from the necessity of registration, and ought 
not to be received in evidence, everi fir the 
purpo-^e solely of proving the covenant fir title. 

Rajubaruv Krishna R\u rvmvchandra, 

2 B. 273. [ iupl . IS B. 745; D., IS 13. 92; R., 

7 B 3l0. 21 B. 704.] 

(298) —Ss. 17 (0 49 (= Registration Act, 1877. 
ss 17, cZs (6) (1; d), 49)— Lease for guirrying 
limestone—Admissibility of unregistered lease 
for quarrying limestone. —In a suit for pissos- 
sion of certain land from which the plaintiff 
alleged that he had been disp'^ssessed by the 
defendant, the question was whether two deeds 
under which the plaintiff and the person 
through whom ho claimed were authorised to 
qUsrry limn.stono from the said land for a 
certain period required registration. Held, 
that, the deeds were levscs and as such required 
registration under s. 17. cl, (d) of the Regis 
tration Act (III of 1877) ; that they were 
inadmissiole in evidence; and that under 
6. 49 of the Act they could not legally bo hold 
to “affect any imrmvo ibla property comprised*’ 
in them, nor could other evidence ho given of 
their contents. SHAIKH KARAM HUS VIN v. 
Ram GOPAL. 7 O C. 231 

(299) —Ss. '7, 49 i== Registration Act, 1866, 
6S. 17, 49) —Mortgnge^Eoidence ,—far as a 
byeioU-wafa, or deed of ooniitional sale, is a 
mortgage, it creates an iutorost in immoveable 


Registpation Act fXVI of 1903. HI of ld77« 
VHIof 1871, XX n£ 1866, XVI of 1864, 
XIX of 1843)—confinited, 

property and its registration is comoulsory 
unler ol 2, s. 17 of the Indian Registration Aot, 
but so far as it is a coven int or agreement for 
the ra*payment of the mmey lent on a parti¬ 
cular day, it is not an instrument requiring 
registration, anl it is admissible in evidenoe 
n if.withst inding the provisio is of s. 49. 
NILMVDHVB sing D\Sv. FATTfSH GH KNO 
StHU, 3 B L.R. A.C. 310 = 12 tf R. 222. 

12 VV./t. 435 ] 

(300) -Ss. 17, 49 { = Re(ji'‘trafion Act, 1S66, 
ss. 17, 49)— R>qislralion - Unregistered deed of 
sal‘'-.Admissibility in eviienae as receipt.—K bill 
of sale contiins two things, viz,, an acknowledg¬ 
ment of the receipt of m moy, and a convey¬ 
ance of the pr >p irty sold, an I such a dooument, 
though unregi-t-red. is admissible as evidence 
in the former character. A portion of an uu- 
regi-itired document requiring registration is 
admissible in evidence, when such portion does 
not relate to immoveibli property. '3 B L.R* 
A.G 310 Ret. on.) SHIB PR\S\D DAS v. ANNA 
PUUNA Dayi, 3 B L.R. AC. 431 = 12 W. R. 
435. 

(301) — Ss. 17, 49 f = Rsgisfrafioa Act, 1864, 
s I3i— Deed relating to immivsabU property 
Eviience — Registration. —A doe 1 whorooy a de- 
fouiant underto ik to piy month*y a o -rtkiu sum 
“ for the use and hire of a steam-engme. boiler, 
and miohinory sheds and a bungslow,” is one 
Tiliting to immoveable propo’ty. S loh a docu¬ 
ment is nit admissible m evi l->noo without 
regis'ntion under s 13, Aot XVI of 1864. 
WlNTERSCVLE V. GOPAL GHUNDRA SEAL, 

3 B L R. 0 G 90 

(302) —Ss. 17. 49 ( = Ri 7 is;rafio»i Act, 1877, 
ss. 17, 49) —Evidence .l .f, ss. 62, 64. 65. 91. 99 
—Secondary evidence of a compulsorily regis* 
trahle but unregistered dojunMuf, iiidmis'nbU 
— Transfer of Procerly Act, s. 56 (tt (6) egud- 
abU principU coniainei in, apefisl—Under 
no oironmuincos oiii seomdiry ovidmie be 
admitted as a subi ituts fir iniImissible pri- 
in iry ovi ionoe (1 BD R. 58, E.\T\W.R. 112. 
R.; 14 M. 55. D ) A cnnpulsorilv registrable, 
but unregistered, deed of sale of spioified pro¬ 
perty cann It aff'C - the property, ani cannot be 
used to prove the salo, thougo it is ad uissible 
for collateral purp-isos. (26 0.334, 17 M. 456, 

4 M L J. 19.1 14 M. 55, 20 M. 150. R ; I N. 

L.R. 47, Commented on.) The plaintiffs, 
having agreed to convoy a h luso to T, received 
tho purohfcso miney, exeoacod a sale-deed, 
which was left uuregistoro 1, an ] su is-^q ientl? 
hr lughc a su t for po-isessiou of ihi ho iso, Oa 
default of the pli*ut<ffs to pr iduoe tho sale- 
deol, ssoendary evidence was lot m to prove 
thestle, and tho suit w vs dismiss id, Hli. OQ 
aeiond appovl, that, uiders. 17 of the Ragia- 
trvtion Aot, tho d'od wvs compulsorily regis¬ 
trable. and s. 49 mvde it invimissibU to prove 
the sale. S. 91 of the Evidenoa Aot prohihits 
the admission of soooniary evidenoe of sale 
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Regifitration Act (XVI of 1908. HI of 1877, 
Vm of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued, 

deed. The whole of s, 65, Evidence Act. pre¬ 
supposed thac, but for one or other of the bar¬ 
riers slated therein, the document would have 
been capable of proving its contents under ss. 64 
and 62, Evidence Act. Held, that plaint-iSs 
remained owners of the house. Held, also that 
had the contract of sale taken place within 
three years of the suit, the contract m'ght have 
been a valid defence against plaintiSs’ claim for 
possession, (I30.P.LR. 163, F,; 29 M. 336, 
D., 17 C.P.L.R. 19, i?.) Held, also, on the 
equitable principle contained in s. 56 (6) (fc) 
Of the Transfer of Property Act, tbe plaintifis 
must pay back the purchase-money as a condi¬ 
tion precedent to tbe recovery of the hmse. 
GANGABISAN V. TUEARAM, 5 N L R. 70 = 2 
Ind. Ca«i 244. (28 B 466, Appl.\ 1 N.L.R. 47, 
R‘) IF., 6 N.L R. 98.] 

{303)— Ss. 17, 49 { = Registration Act, 1864, 
8. 13i Registration—Deed pledging land. — 
The registration of a bond for the re-payment 
of money, in which land is pledged as collateral 
^curity, is not compulsory under s. 13, Act 

XVlof 1864. Gopal Prasad V. Nandarani. 
IBL.R. A.C. 192 = 10 W.R, 252. [F.. 6 B. 

H-G. 0 0. 134, 3 B L.R. A.O. 310 = 12 W.R. 
222; R.^ 4 M.H.G. 378 ] 

(304) ~Ss. 17. 49 { — Registration Act, 1877, 
ss. 17, 49) —Admissibility in evidence—Parol 
emdence—Partnership.- The plaintifi claimed 
the lands in suit under two mortgage-deeds 
executed by the owners in 1860 and 1870 
respectively. His case was that these mortgages 
were in favour of a money-lending firm ; that 
several changes of partners occurred, on which 
occasions these mortgages were treated as 
partnership property ; that the plaintiff’s father 
B was admitted as a partner as evidenced by 
three letters dated 1874, A. B and C; that 
some time after this, P and S remiined the 
only partners and that, on a division between 
them, these two mortgages were assigned to 
the share of S, and that by m*^ans of partition 
alter S s death they became the sole propertv of 
the plaintiff, who claimed as mortgagee in 
po9?^si5n. Tbe lands were attached by the 
first defendant in execution of decrees against 
one of the mortgagors, and the plaintiff did not 
succeed in raising the attachment. Tbe plaintiff 
hied this suit to establish his rights under the 
two mortgage-bonds. The defendants contended 
that the plaintiff had no interest under the 
two mortgage.bonds and that the letters relied 
on by the plaintiff were not admissible in 
evidence, not having been registered. Held 
that there was sufficient parol evidence to show 
that the plaintiff’s lather was at first admitted 
as a partner, and subsequently treated as a 
partner, and that as such partner the mort¬ 
gages in question ultimately fell to his share at 
the final division ; that if and when the position 
of the plaintiff’s father as a partner was thus 
oatablished, his right to the property followed 
oy operation of law and no other proof of title 
Was required. Per Jardine,. e/.t-To lay down 


Registration Act (XYI of^l908, HI of 1877 
VIUofl87l.XX of 1864' 

XIX of 1843)— continued. 

that the three letters in question which deal 
generally with the assets, moveable and im¬ 
moveable, without specifying any particular 
mortgage nr other interest in real property, 
require registration, would in the present state 
of the authorities, go too far. Such letters are 
not “ instruments of gift of immoveable pro¬ 
perty, ” but rather disposals of a share in a 
partnership of which the business is money- 

mortgage securities merely 
incidental thereto. Per Ttlang, J —Although 
a partner’s share does not include anv specific 
part of any specific item of the partnership 
property, still, where the partnership is entitled 
to immoveable property, such share does include 
an interest in immoveable property, and, there¬ 
fore, every instrument operating to create or 
transfer a right to such a share requires to be 
registered under tbe Registration Act. The 
letters in question, not being registered, are 
inadmissible in evidence to prove directly a 
transfer of the share of one of the partners to S. 
JOHARMAL V. TEJRAM JaGRUP, 17 B. 235 

(305)—5s. 17 , 49 (= Registration Act, 1877 
ss. 17 (di, 49) —Mortgage — Mortgagee with 
power to assign the lands leasing out in per¬ 
petuity Registration — Second apoeal —A 
mortgagee with power to assign the lands gave 
the defendant a lease in perpetuity of the lands 
in question at a rent of eight annas per acre. 
i^ld, the instrument giving the right to hold 
the land m perpetuity was a lease within s. 17 
of the Regisiration Act, to which the excep- 
tion referred to in tbe proviso to the section 
did not apply, and that the lease, not having 
been registered, could not under s. 49 of the 
Act be received in evidence. (27 M. 43, D ) 
Held, also that it was open to the High Court 
in second appeal to dispose of tbe case on the 
ground of non-registration of the document oq 
which the defendant relied, although the point 
was not discussed by the lower Courts and it 
was not clear that the point was taken in the 

Cours below. Srivivasa AlYANGAR v 
PARTHASARTHT AIYANGAR, 4 M L.T. 79. 

(306) — Ss. 17, 49—Usufructuary mortgage-^ 
Receipt acknowledging extinction of interest- 
Registration - Act VIII o/ 1871, s 17 cl 8— 
Parol evidence - Receipt. — A receipt bv a 
usufructuary mortgagee acknowledging receipt 
of consideration of over Rs. 100 for surrendering 
themorrgaged lands is compulsorily registrable! 
and 19 not admissible as evidence for the pur’ 
pose or affecting the property, without regis¬ 
tration. But parol evidence is admissible to 
prove receipt of money. SOORJO COOMAR 

ROY.^! CHUNDBR 

(307) -Ss. 17. 49-4c< XX of 1866, s. IX, 
cl. 4 Unregistered kubooleut suit on, whether 
maintainable — Liability of tenant.—ihe regis¬ 
tration of a kubooleut for a house when its 
term exceeds 12 months is compulsory, as it is 
defined in s. 2 of Act XX that a kabooleut is & 
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Registration Act (XYI of 1908, HI of 1877, 
Viri of 1871, XX of 1866, XVI of 1864, 
XIX of 1843i— continued, 

lea?e wilhin the meaning of the Act; and 
consequently, a person cannot sue for the rent 
stipulated to be paid under such a kubooleut 
when It has not been registered. But the 
person in possession of the house is bound to 
pay reasonable compensation for the use and 
occupation of it, although no strict legal 
tenancy has been created by the unregistered 
document. PUROMA SOONDUREE DOSSRE 
V. PROHLAD CHUiNDER DASS, 12 W.R. 289. 

(308) —Ss 17. 49 ( —Registration Act t ISn, 
ss. 17. iO) ^Contract for sale of land not regis¬ 
tered^ Subsequent sale in execution of decree — 
Payment of earnest money at tune of contract — 
Subsequent execution of conveyance—Rights of 
vendee. —The defendants claimed the land in 
suit under an unregistered contract for sale of 
the same dated ‘22-1-1891. In execution of a 
decree against the owners of the laud, the land 
was attached on ll*2-189l andsold to the plain¬ 
tiff at Court auction in 1892. Hell, that the 
contract for sale not having been registered as 
required by b. 17, cl. (6), of the Registration Act 
(lUof 1877) it would nob in any way aSoot the 
land contracted to be sold tberoundor. It would 
not operate to transfer the ownership and it 
cannot be received in evidence of any transaction 
affecting the land, i e, it cannot bo used to 
show that the ownership bad pvssed from the 
vendor to the purchaser. So, at the time the 
property was attached in execution of the de 'reo, 
it was the property of the judgment-debtors, 
and the plaintiff being the purchaser thereof at 
Court auction, had a good title thereto. [D , 
24 B 400 = 2 Bim. LR 220. 26 A 266 =A.Vy. 
N. 1901,8] A contract for sale of « certain 
land reciting that, on the date thereof. Rs. 100 
had been received as earnest-money, and provid¬ 
ing that, within 2 months, the vendors should 
execute a proper conveyance arid thereupon 
receive the balance of the purchase money and 
give up possession of the prop»^rty sold, falls 
within cl. (/r) of s. 17 of the Registration Act 
(III of 1877). It does not create any right, 
title or interest in immoveable property, but 
merely creates a right to obtain another docu¬ 
ment, and gives the vendee a right against the 
vendor personally to call for a conveyance and 
possession on paving the balance of the pur¬ 
chase monev. HORMAS.II MaNEKJI D.\DA- 
CHENJI V. KISHEN HUKSFIOTEM. 18 B. 13. 

(309) —Ss. {=^Registration Act. 1871, 

5S. 17. 49)—Agreement for purchase of immove¬ 
able property contemplating a future conveyance 
—Payment of earnest-money—k “bargain 
paper” for the purchase of immoveable property 
worth more than Rs. 100, under which the 
execution of a future conveyance i-* to be made, 
need not be rogisforod. JUSMi H\.il JapAR 
V. Ha.ti Muhammad, 12 B.H.C. 173. (^".,4 

C.L.R. 257; D., 1 B. 190; H., 7 B. 310.] 

( 310 ) —Ss. 17. 49 {== Registration Act, 1871. 
ss. 17, 49)— Suit on covenant in compulsorily 
registrablet but unregistered, viortgage-deed— 


Registpation Act (XVI of 1908, III of 1877, 

Vni of 1871, XX of 1366. XVI of 1864, 

XIX of 1943)— continued. 

Inadmissibility in evidence .—Wherethe plaintiff 
sued for a mouey-decree on a coveoaot in a 
compulsorily registrable, but unregistered, 
mortgige-deed, the deed, being in its terms 
indivisible and disclosing one transactiou only, 
which the plaintiff must necessarily prove for 
miking out his case, was held inadmissible in 
evidence, altogether, to prove a fact, for wbioh 
registration is not necessary. 4 6.L.R., 18, 
P.B , dtstinguished on the ground that it was 
decided under the provisions of Act XX of 1866 
and that the document in that case was divisi¬ 
ble in its nature. MATTONGESEY DOSSEE 

V. Ram Narain Sad Xhan. 4 C. 83~2C L.R 
428. [D , 5 C. 611. 3 A. 229, F.B., U 0 L.R. 
166. 16 M. 253. 1.5 M 336 ; R.. 6 A 335=* A-W. 

N 1884,107. 13 M. 281, 13 A. 89; Diss.,4 O.LJ. 
510] 

(310 a)—Ss. 17,49 ( —Registration Act, 1877, 
ss- 17.491 —Registered k ibuliat —Rent if can be 
varied up by unregistered document—Letter 
reducing rent, if admissible—Oaardians and 
Wards Act (VIU of 1890), s. 29 — If such Utter 
may be granted by guardian .—A dooumect, 
which embodies an agreement for reduction 
in the amount of rent under a previously ex¬ 
isting registered lease, requires rogistra'ion. 
(12 Ind. Gas 723 = 30 0. 234 = 16 0 W.N. 65 = 

14 C.L J. 411, F.) The defendants execu'eda 
registered kabuliat in favour of the plaintiffs 
for 1304 to 1309 inclusive. In Assiu 1310, the 
defendants obtained a letter from the plaint¬ 
iffs’ nai6 and certificated guardian by which 
the rent was reduced from Rs. 87 odd to 
Rs. 37 odd. on the ground that the entire land 
was not fib for cultivation : Bsld, that the 
letter required registration, and not being re¬ 
gistered, It could not be received as evidouce of 
any transaction affeotiog property under s. 49 
of the Registration Act. Obiter diefuru;—The 
plaintiffs’ guardian was within his rights in 
writing a letter of thi:* nature, as the transac¬ 
tion appeared to bo a lease for a period not 
exceeding five years, and, therefore, was not 
forbidden bv r. 29 of the Guardians and Wards 

Act. Ganendra Mohan Chowdiiury V. Gya 
PkoSAD TewarI, 16 Ind. Gas 32. 

(311) —Bs. 17, 49 -See HINDU LAW—ADOP¬ 
TION, 27 M. 30. 

(312) —Ss, 17 and 49—Unregistered lease— 
Admissibility t*) prove ndvorso pos8o>i9ion —See 

Limitation—General, 17 M L.J. 469«3 
M.L.T. 197. 

(313) —Ss. 17. 49—Document severable in 
parts—Some parts nob requiring registration— 
Admissibility in evidence —Agreement between 
morigigoe and mortgagor for managing mort¬ 
gaged property for romuneratim —Registration 

—See Mortgage—Redemption, i 3 Bom. 
L.R. 162. 

(314) -Ss. 17 and 49—Mortgage with posses¬ 
sion—Second mortgage by an unregistered deed 
to poouro a fresh advance—Delivery of property 
—Necessity for registration—S m MOBTGAQB 

—Redemption, ii 0.0. 248. 
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BegUtration Act (XVI of 1908. IT! of 1877, 
Vrriof 1871, XXof 1866. XVI of 1861, 
XIX of 1813) —continued, 

(315)—Ss. 17, 49 —Daed effecting or declar¬ 
ing partition—Registratinn— Sqq PARTITION — 
GBNERAti. 6 lad. Gas. 316=12 G.L.J. 25. 

(316'—S^. 17. 49—See RIGHT OP SUIT— 

Miscellaneous. 3 M.H.G. 342. 

(317) Ss. 17 and 49—Registration of sale 
deed in Berar -See SALE—GENERAL, 3 N.L. 
R. 72. 

(318) Ss, 17 and 4:9 —Aooshnama setting off 
one decree against another — Registration — 
Admissibility in evidence—See TRANSFER OP 

Property act, 1882. s. 118, ii C.w.n. 342. 

(319) Ss. 17 (6). 49 (= Registration Act, 
1877, s. 17 (6), 49)— Assignment of mortgage- 
decree—Evidence, admissibility of deed of assign¬ 
ment in. —A deed of assignment of a mort¬ 
gage-decree is not compulsorily registrable, even 
though the cdusiderati'in for the assignment is 
more than Rs. 100, the subject of the assign¬ 
ment (i.e., the decree) not being immoveable 
property. [F., 12 G.W N. 625; Not F., 1 P.R. 

1906—190 P.L.R 1905.] A de^d of assignment 
of a mortgage-decree is aimissiole in evidence, 
without registration, under s. 49, Act HI of 

1877. Gous Mahomed v. Khawas ali- 
KHAN, 23 C.450 (LB. 267. Diss.;9A. 108. R) 

(320) Ss. 17 (6) and 49— Ccmvromise reciting 
previous agreement—*' Declare ” meaning of — 
AdmissibilUy in evidence. —The word “ declare ” 
m 8. 17 (6i is equivalent to “define ” or “autho¬ 
ritatively set forth ” and a mere recital of the 
fact which had already contracted about does 
not tantamount to a‘declaration * or assign¬ 
ment, etc., of a right to or in immoveable- 

'^AZIR ALI v. ASA RAM, 93 P R. 
18W. [i? , 48 P.R. 1905. 27 P.R. 1906=11 P. 

L.K. 1906 ; Cons, db D., 71 P.R. 1906 = 111 
P.L.R. 1907.] 

A 49 ( = Registration 

dcf, 1877, s. 17, cl. (di, and s, 49)—Agree- 
imni for lease — Evidence. — X document 
although It purports to be a mere agreement for 
a lease, does require registration under ci. (d) 
019. 17 of the Registration Act, 1377, if the 
agreement in question operated as a present 
aemise, and without such registration is 
inadmissible in evidence under s. 49 of the Act. 

e circumstance of the document providing 
lor a piwka agreement to be drawn in future, 
no doubt, may have an important bearing on 

whether an actual demise was 

intended, but It is not conclusive. Toe ques- 
tion always depends on the paramount inten¬ 
tion of the parties to be gathered from the 
apeement as a whole. In the present case, 

<iated 8th October. 
1882, provided that the lease was to commence 
Irom the Ist October—a date already passed.— 
ana that the rent was to commence from that 
nay. It waa, therefore, held to operate as a 
present demise and hence that it could not be 


Registration Act (XVI of 1908, HI of 1877 
VIII of 187J. XX of 1866. XVI of I 864 ! 
XIX of 184B) —continued. 

used in evidence without registration. PURMA- 
nandas JIWANDAS V. Dharsey Virji. jo B. 
101. [fVof i?^., 14 G.W N. 65. 11 G.L J 548; 
R., 6 Bom. L.R. 690 = 29 B. 46; D., 13 C W N. 
326 3 

( = Registration Act, 
— Mortgage, —For 
the purposes of registration, the v^lue of the 
intere.st created by a mortgage of immoveable 
property is not the amount of the principal, but 
such amount with the interest thereon payable 
at the time fixed in the bond. Rajpati 
SINGH V. Ram SUKHI KUAR. 2 & 40 (l A 
274 F ; 2 B. 353, Diss.\ 1 M. 378, Differed 
from) iDiss., 6 M. 214; F., 2 A. 688.] 

(323)—S's, 17 (2, 3) and 49 { — Registration 
Act, 1871, s. 17, els. 2. 3 and s. 49)—Acknow¬ 
ledgment of receipt of consideration.—K docu¬ 
ment acknowledging tbe receipt of Rs. ]00 
part of ihfl consideration money, though con¬ 
templating the execution, tn future, of a deed 
of sale of certain immoveable property, operates 
of Itself to create an interest in the property of 
the value of Rs. 100 and upwards, and. there¬ 
fore, under cIs. 2 and 3 of s. 17 of the Act. 
requires registration ; and cannot be admitted 
in tviienee under s. 49 of the Act. if unregis¬ 
tered. in a suit for compelling the execution of 
the sale deed, Valaji ISAJI v. THOMAS 1 
B. 180. (12 B.H.G. 175. 7 B.H.C- 67. 11 B L^ 

5 M. 115; i?., 7 B 310; D., 2 B. 273 4 B 

126, F.B.. 5aPL.R. 102.] ’ 

Act^ 

1854, ss. 13, ^^)‘^Ijease for more than a year ,—A 

lease-deed was in the followiog terms :_“ I, P 

having taken (premises described) on a monthly 
rent of one and a half annas, for my personal 
use as a dwelling, it is agree! that I shall pay 
the aforesaid rent month by month. Secondly 
If 1 find It necessary to erect any fresh build¬ 
ings on the aforesaid premises. I shall do so 
from materials found on the spot at my own 
expense ; the owner of the premises shall have 
nothing to do therewith. Should I neglect to 
pay the aforesaid rent, the owner shall be at 

liberty to realize the same, and have the pre¬ 
mises vacated, and at such time I eh ill have no 
claim as regards the buildings erected as afore¬ 
said by me, nor shall I raise any objection or 
excuse thereabout; and if the landlord finds it 
necessary to have the premises (buildings and 
land) vacited, he shall give me fifteen days’ 
prior notice. I shall thereupon vacate the 
premises immediately and pay all such arrears 
of rent as may then be due without any objec¬ 
tion or excuse. I have received back two 
former leases which I have destroyed. Beld 
that the lease was not for a period exceeding a 
^ar, and therefore did not require registration, 
HANSOv. Har NARAIN, A.W.N. 1886, 115, 

{ = Registration Act, HI 
of 1877. ss, 17 (A), 50) —Unregistered agree¬ 
ment, recxiing an agreement to sell immoveable 
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Registration Act (XYI of 1908. Ill of 1877, 

VIll of 1871, XX of 1866, XVI of 1864, 

XIX of 1843;— continued, 

‘proper ty-- Admissibility—Specific Relief Act, 
a. 27 — Subsequent transferee with knowledge o) 
priLr contract — Suit to enforce specific perfor¬ 
mance.- An unregistered agreement on an one- 
anna stamp. reLiiing an agreement to sell 
immoveaoie property and acknowledging receipt 
of tamest money, comes witbio s. 17 [k). Act 
Ill of 1877, and is admissible in evidence not¬ 
withstanding uon-rcgistration. If, in a suit 
for specific performance, a prior unregistered 
agreement to sell, c( miug within s. 17 \h)y Act 
111 of 1877, is opposed by a later registered 
sale-deed relating to the same property, the 
latter deed cannot prevail over the former, if 
the vendee took bis sale-died with notice of the 
prior unregistered agreement. HURNANDUN 
bINGH V. JAWAD ALI, 27 C. 468. [X., 15 P.R. 
1908 = ^7 P.W.K. iy08 = y7 P.L.R. 1908.j 

(326)— Ss. 17, 50 { — Registration Act, 
1877, ss. 17, 60)— Mortgage — Value of mort¬ 
gage — Deed for purposes of registration — 
Registered and unregistered documents.—Held 
by the majority of the Full Bench {Straight 
and Oldfield, JJ., dissenting) —For the purpose 
of deciaiug wbetbei: a mortgage of immove¬ 
able property is optionally or compulsorily 
registrable, its value must be considered to 
be the principal sura secured by it. (3 A. 
157, P.B., Overruled}. Held, accordingly, by 
the Division Bench, that, under s. 50 of the 
Begisiration Act, 1877, a document compul¬ 
sorily registrable under the Regislration Act, 
1871, which was registered under that Act. had 
priority, as regards the property comprised in it, 
over anoth r document relating to the same 
property, which was optionally registrable 
unaer that Act. and was not registered. HahI- 
13ULLAH v. NAKCHBD RaI, 5 A, 447, F B = A. 
W.N. 1883, 87. IB.. 23 iM. 105, 4 N.L.R. 
90. J 

t(327)-«Ss. il and 50 { = Registration Act, 1877, 
ss. 17 and tO) —Registration —Notice— Boss^s- 
sion. — Regiblraiiun operates only as a construc¬ 
tive notice ; this notice, however, does not 
extend to the unregistered d'>ciiment recited on 
the registered document. Der Bitty, 
Possession amounis to notice of such title as the 
person in possession may have, and any other 
person who lakes a mortgage or other charge 
upon, or purchases, immoveable property wiih- 
out ascertaining iho nature of the claim of bun 
in possession, docs so at his own risk. (2) Tho 
general consensus of opinion of all the High 
Courts in India is that possession is at least 
very cogent evidence of notice, which a purcha¬ 
ser cannot wiib safety disregard; and that s. 50 
of the Registration Act, 1877, does not do away 
With the efiect of notice in favour of tho regis¬ 
tration to which cettris paribus it gives prefer¬ 
ence. The result ol the Bombay decisions is 
that DO purchaser can protect himself merely 
by registering his document of title, against tho 
title of a person in pusscs>ion of the subjeot- 
malter, and if bo ignores that possos>ion and 
iallstomako inquiry into its uaturo and origin, 


Registration Act (XVI of 1908, HI of 1877/ 

VIII of 1871. XX of 186(5, XVl of 1864, 

XlX of 1843)— continued. 

be will be afiected by all the equities which the 
person in possession is proved to have. In 
Bombay decisions, the reason for withholding 
preierence from the subsequent registered put- 
ebaso IS based not on the doctrine that reels- 
tra'ion is constructive notice, for the prior 
alien ition was in most of them unregistered, 
but upon the long established and undisputed 
principle that a purchaser is always bound by 
all the equities of a third party in possession, 
because possession presupposes title ani, there¬ 
fore, is notice which ought to put a purchaser 
on enquiry. TAJUDIN v. GOVIND, 5 Bom. L. 

R. 144 = 27 B, 452. 

-S 18 ( = s. 18 of 1877 = s. 18 of 1871=i 

B 18 of 1866 = s. 16 of 1864). 

(328) —S. 18 (=/it gisfrnfion ^cf, 1864 s. 16/ 
cl. 7,—^*Deed, bond, contracts or obligation** 
scope of the expression under -Pronvss >ry note 
— Limitation ^cf IXIV of 1859| s. 1, cl. 10 —The 
expression “deed,bond, contrads or obligation’*^ 
in cl 7, fl. 16 of Act XVI of 18C4, is not limited 
in its application, but includes a promissory 
note, which must, therefore, bo registered. A 
promissory note, executed at a lime when Aot 
XVl of 1864 was in force, is governed, in respect 
of limitation, by the provi-ijons of ol. 10, s. I, 
Act XIV of 1859. THK OFKICI.VL ASSIGNEE 
ON BEHALF OF PE\UYCHAND MITTER V. 

A. B. Fraser. 14 W R. 0. C. 51. 

(329) —S. 18 (= Beffisfrafiou 1866. s 18) 

—Simple bond—Interest m immoveable property 
—Collateral security Evidence—Registration 
—Whore an instrument purports to create an 
interest in immovotblo property only as a 
collateral security. and is also a simple contraot 
of bond (or the piyinont of tho principal 
debt, and the instrument is sought to be 
given effect to as a simple contraot only, it i9 
admissible in evidence in a i-uit to recover 
tho debt, though it is unregistered. So far as 
it is a contract for iho payment of money, it is 
an instrument tbo registration of which is 
made optional by s 18. Act XX of I8G6. VELLA- 
YA PADY\CHYv MOORTHY PADYACHY. 4 M. 
H.C. 174 lOrcrruled, 4 M.H.O. 378. F.B ;• 
E.. G B.H C. 134. 7 B.U.C 1. 9 C. 620, F.B.; 
R., 13 M. 281, L-B.R. 1893-1900, 124 ] 

(330) —S. 18—Spa NEGOTIABLE INSTRU¬ 
MENTS - PROMISSORY NOTES. 6 B.L.R. App. 
40= 14 W.R.O.C. 51. 

(331) -S. 18—Sec NOS. 36, 256 TO 269, 324, 
supra. 

(332) —Ss. IS. 19 and 49- See PLAINT— 

Amendment of Plaint. 68 P R. 1886. 

(335) — Ss. 18, 50 ( = Begisfrufion Act, 
1866, s. 18. c/s. 1 (ind 2 uh(7 s. 50) —Registered 
instrument and unregistered instrument only 
opti mally reg strable -Priority.—Under s. 50, 
a registered iustruinoiit, tho registration of 
which was compulsory, has no eff *ot against 
a prior ucuegisterod instrumout, tho registra* 
tioD of waioh was optional, being for a sum 
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Registration Act (XYI of 1908, III of 1877, 
Via of 1871, XX of 1866, XVI of 1884, 
XiX of 1843) — contintied. 


Registration Act (XYI of 1908, III of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— contintied. 


under Rs. 100. SHAIKH Ryasutulda v. 
Doorga Churn Pal.IS B.L.R. 294=24 W.R, 
121. [F.. 4 0.536 = 3 C L.R. 434; i?., 5 C. 

336 = 4 C. L.R. 257, 7 G. 753 = 10 G.L.R, 129.] 

(334) — Ss, 18 and 50 i ~ Registration Act, 
1877, ss. 18 (<i) and 50) — Registered sale~deed — 
Prior unregistered mortgage ^Priority.—Undev 
fis, 18 (n) and 50, a registered sale-deed prevails 
over the prior unregistered mortgage. ARTHA 

Nahako V. Bhagawan Nahako. 4 M L.T. 
£4. 

-S. 19 ( = s. 19 of 1877 = s. 19 of 1871 = 

s. 19 of 1866 = 8. 24 of 1864.) 

(335) —5.19 (d) { — Registration Act, III 
1877. s. 19, cl. (d))— Exemption of certain 
documents executed by or in favour of Govern^ 
ment. —A letter from the Agint to the 
Governor-General to the Nawab of Murshi- 
dabad announcing the latter’s position and 
income and informing him that he was to have 
State lands and jewels, held, to be exempt 
from Registration, as it operated as a grant by 
Government. HASSAN ALT v. CHUTTURPUT 
Singh Dugarh. 19 C. 742. (9 C. 704, F.) 

(336) —S. 19— See Nos. 270, 332, supra, and 
No. 788, infra. 

-S. 20( = b. 20 of 1877 = 9. 20 of 1871 = 

s. 20 of 1866 = 9. 35 of 1864.) 

(336*0/— Ss. 20, 55. 59, 73 { — Registration Act, 
1866, ss. 20, 60, 67, 8\)—Dispute — Reference 
to District Court Denial of receipt of part con¬ 
sideration, no ground for refusal by District 
Court—One of two instruments describing pro¬ 
perty by reference to the other—No ground for 
refusing registration—Question under Act — 
Intention and not technical forms should be 
Considered —Refusal of executing party to attest 
apparent alteration of instrument after exe¬ 
cution—No ground for refusing registration.— 
Where an executing party to a document 
appears before the registering officer and 
admits execution, but refuses to sign on the 
back of the instrument as admitting the 
execution or do any other act towards its 
registration, the registering officer cannot, 
without the order of the District Court under 
s. 84 of Act XX of 1866. procned with the 
registration of the instrument, as the provisions 
of 88. 60 and 67 could not be complied with. 
Denial of the receipt of part of the considera- 
tioD money by the executing party is not a 
sufficient ground for the District Court 
refusing registration under s. 84 of the Act. 
Where two ‘instruments are contained on the 
same paper, and relate to the same property, 
and ace both presented for, and in all other 
respects are entitled to, registration, it is not 
a sufficient ground for refusing registration 
that in the second document the property is 
desccined only by reference to the first. 
As the Registration Act is applicable generally 
throughout India, it would not have been the 
luteotion of,tbe Legislature that the right to 
iregistratioD should depend in any case upon 

c, vni—41 


the use of any formal or technical expressions 
in the instruments offered for registration ; 
whenever any question arises under the Act 
as to the nature or effect of any instrument, or 
the sufficiency of any description contained in 
it, the Court must endeavour to gather from 
the words used what the parties intended by 
them, and give effect to that intention just as 
if it had been expressed in the most formal and 
technical manner. Although a discretion is 
given by s. 20 to the registering officer, the 
exercise of that discretion is manifestly sub¬ 
ject to review by the District Court upon a 
petition under s. 84, aud where there is no sug¬ 
gestion that there has been any improper alter¬ 
ation of the instrument after execution, and 
the only difficulty arises from the refusal of the 
executing party to attest an apparent interline- 
ation, blank, erasure or alteration, the Court 
ought, not to refuse registration on that ground. 
The interlineation does not of itself render the 
document non-registrable. In the petition of 
T. Venkatasami Naik, 4 M.H.C. loi. 

(337) Ss. 20 and 72— Refusal to register— 

No appeal . —If the Sub-Registrar merely re¬ 
fused to take up the document for registration, 
no appeal will lie to the Registrar against the 
order. VELAMBaL ACHI v. GovindasaMI 
OD.AYAR, M.W.N. 1912, 432 = 15 lod Cas 
370. (5 G.L.R 517, R.) 

-S. 21 ( = s. 21 of 1877 = 8. 21 of 1871 = 

8. 21 of 1866.) 

(338) — 5. 21 {-RegistrationAcU\Sll,s. 21 )— 
.Errors in description of the property—Su^cient 

identification—Registration not vitiated. _The 

registration of a document is not vitiated, 
merely by an error in the description of the 
property, if the description is sufficient to 
identify it. ParsoTAM DasS v. Patesri 
Partab Narain Singh, il A.L J. 24i = i8 
Ind. Cas. 923 = 35 A. 250. (10 A.L -J. 33 R ) 






-oeenos. iso/, supra, and 

No. 788, infra. 

(339)— Ss. 21 and 22 { — Registration Act, III 
o/ 1877, ss. '2l, 22) Suffi,ciency of descriptioti 
of property—Necessity for description of local 
character — Deed of partition — Necessity for 
schedule of properly —The description of' pro¬ 
perty, in order to be sufficient within the 
meaning of s. 21 of the Registration Act, need 
not be of a local character ; it is enough if it be 
sufficient to identify the property. A deed of 
partition of “family properties*’ between a 
father and his sons was presented for registra¬ 
tion. The Registrar thought that a schedule 
of the properties was necessary and required 
the parties to supply the deficiency. When the 
schedule was abided, one of the sons refused to 
sign the schedule. He, however, admitted 
execution of the document. The Registrar 
having refused registration of the document on 
the ground that there was not a sufficient 
description of the properties in it, a suit was 
brought for compulsory registration thereof 
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BegUtration Act (XYI of 1908, III of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)—con/inu^rf. 

Held that the description of the properties as 
“family property” was sufficient and the 
instrument by itself without the sobeiule 
should have been registered. Narasimha 
NAYANEVARU V. RAUALINGAMA RAO, 10 M. 
L.J. 104 [Appl.f 31 B. 202 = 11 Bom. L.R. 
1321=4 Ind. Cas. 58S.] 

(310) — Ss, 21. 22. 76 i = Iiegistration Acft 
1877, 5S. 21. 22, 76} ^Refusalto register—Suit to 
enforce registration —" Sufficient to identify the 
.'fame ”—Jai dad—Scope o/ s. 21— Letter relating 
to immoveable property.— provisions of 
s. 21. Registration Act, are positive and 
imperative, and not merely directory. The 
object of registering a document is to give 
notice to the world that a document has been 
executed and is in force. The object of the 
statute would be to a groat extent nulli&ed, 
and innocent persons would bo exposed to great 
hardship and loss, if the words could be treated 
as purely directory. Hence, where a letter 
purported to transfer immoveable property and 
was presented as a non testamentary document 
for registration, which was refused on the 
ground that it contained no description of the 
property “sufficient to identify the same,” hftd 
that tbo refusal was under tbo circumstnneos 
proper. MauLVI SAYID MAHMUD v. MU¬ 
HAMMAD ZUBAIR. 6 A,L J. 627 = 6 M.L.T, 5 
= 3 Ind. Cas. 505 = 31 A. 523. 

(341)-Ss. 21, 25. 34, 74, 77 Regisiraiion 
Act, 1877, ss. 21, 25, 34, 74, 77)— Document 
referring to ptior document—Doth documents 
whether registrable as one—Exercise of discre¬ 
tion by Registrar under s. 24, Court cannot 
enquire into—Second period for presentation 
given by s. 34.—Exhibit A in this case was an 
agreement of equitable mortg igoof lands and 
exhibit B was an agreement to register A 
and in case of failure to do so to pay up tbo 
amount secured by A. Registration of A was 
not oflectod. Document, Exhibit B, was pre¬ 
sented for registration subsequent to four, but 
within eight months from its date and was 
accepted lor registration under s. 24 of the 
Act. On denial of execution by the defendant, 
registration was refused as against him. On suit 
filod under s. 77 of the Registration Act, docreo 
was passed directing registration, and such 
decree was held not to be erroneous merely 
because of its not containing the particulars 
prescribed by s. 21. The agreement Exhibit B 
was a personal agreement on the part of tbo 
signatories to register a certain spccihod docu¬ 
ment. It was a more personal covenant to do a 
particular act in reference to another document 1 
and did not itself consliiuto a document “ relat¬ 
ing to immoveable property ” within the moan¬ 
ing of s. 2L of the Registration Ad. With t 
regard to tbo objection that the Registrar 
should not have directed that the document 
ehmild bo accepted for registration after the 
lapsooffour months from its execution with¬ 
out inquiring whether the non-presentation 
within four months was owing to urgent neces¬ 
sity or unavoidable accident, it was held that 


Registration Act fXYI of 1908, III of 187rr 
VIII of 1871, XX of 1866. XVI of 1864, 
XIX of 1813)— continued. 

it was not competent to the Court to inquire, 
under ss, 74 and 77 of the Act. into the proprie^ 
ty of a direction under s. 24 made by a Regis¬ 
trar that a document shall be accepted for 
registration. As to the other objection that the 
plaiutifi did not, as required by s. 34 of the Aot^ 
appear before the registering officer within the 
extended time allowed by s. 24, the Court de¬ 
cided that the proviso to s. 34 allows an appli¬ 
cant a further period of four months within 
which to appear, subject to tbo conditions set' 
out in the proviso. In the result, there was no 
ground of objection established to the decree so 
far as it directed registration. With regard to 
the further direction that Exhibit A was to be 
copied into the register as an annexure to 
Exhibit B,it was held that if A was in the nature 
of a schedule or appendix to B, the two docu¬ 
ments could be registered as one, but as they 
were two essentially distinct documents sepa¬ 
rately stamped and executed to (fleet diflerent 
objects, ihe decree ought not to have directed 
that Exhibit A should be registered as an 
annexure to Exhibit Band it should, tbereforcr 
he varied to that extent. TULGOKCHAND v, 
GOKULimOY, 21 B. 724. {Appeal from Fulton, 
J., 21 B. 69.) [Appi., 30 B. 804 = 7 Bom. L.R. 
742 ; R., 22 B. 849, 21 P.L.R. 1900.] 

(342)— Ss. 21, 28, 35. 49, 60 ( = Rcjisirnfiotl 
Act, III of 1877. ss. 21. 28, 35. 49, 60)—Rcflisfra- 
tion made in contravention of the Act —D^^.sertp- 
fton 0 / property erroneous and vixsleaaing. — 
Held, by a majority of tbo Full Bench.—Regis¬ 
tration made in contravention of the provisions 
of the Registration Act would bo invalid. Non- 
compliance with the provisions of s. 21, such 
as description of property, covered by an instru¬ 
ment. so erroneous and misleading as to be 
insufficient for purposes of identification, and 
want of territorial jurisdiction in the officer 
registering the document, will render registra¬ 
tion invalid and of no effect. A more endorse¬ 
ment to the effect that the document was 
registered could not render the registration valid 
for tbo purposes of affeoting the immoveable 
property covered by the instrument. A party, 
presenting a document for registration, should 
not bo made liable for the mistake of the 
Sub-Registrar. l\r Pethcram, C.J., confifl.— 
Inasmuch as tbo document had been registered 
by the Sub-Registrar of Bhagalpur, who exer¬ 
cised and performed the duties of the Registrar 
of Bhagalpur, and to whom the Sub-Registrar 
of Bankura was subordinate, the want of juris¬ 
diction under the circumstances might be 
regarded as removed ; the provisions of s. 28 of 
the Act being directory only, the registration 
of tbo document w«s valid. The dcsoription 
of the property was in fata suffioient to identify 
the property. Baij NATH TEWARI v. SHED 

SahoyBhagu. 18 C. 556, F.B. [F , 29 0. 
654=6 O.W.N. 856, L.B.R, 1893-1900, ; 

Appl, 1 N.L.H. 112 ; R , 18 M. 864. 16 O.P.L. 
R. 141 = 11 Bom. L.R. 1321 ; Diss., 1 O.L.J* 
126; D.. 23 M. 580, 6 O.W.N. 829, 8 O.L.J. 
165.] 
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Registration Act (XVI of 1908, III of 1877, 
vril of 1871, XX of 1866. XVI of 1864, 
XIX of 1843) — continued. 


Registration Act (XYI of 1908, III of 1877 
VIII of 1871, XX of 1866, XVI of I864! 
XIX of 1843)— continued. 


(343) —Ss 21, 39, 73 ( — Registration kcty 1866, 
ss. 21, 40, 84)— Duty of Court —“ The revenue 
officer in whose jurisdiction the person whose 
attendance is desired maybe,'' meaning of. —The 
only two things which, by s. 21 Act XX of 1966, 
are absolutely required as conditions without 
compliance with which registration is prohibit¬ 
ed, are 1st, that the instrument shall coutiina 
description of the property sufficient to identify 
it; and, 2ndly, that if the instrument contains 
a map or plan, then, a copy or copies of that 
map or pltn shall accompmy the instrument 
when presented for registration. The other pro¬ 
visions of the section are directory only, indicat. 
ing the intention of the Legislature as to the 
kind of description ordinarily to be required, 
but not importing the absolute necessity of 
strict compliance therewith iu order to entitle 
an instrument to registration, if the descrip¬ 
tion which is given be sufficient to indentify the 
property, [fi., IC.LJ. 126.] Upon a petition 
under s. 84 of Act XX of l,s66, the Court is 
bound to ascertain whether the description is 
sufficient to identify the property, notwith¬ 
standing the failure to supply some particular 
point mentioned either in s. 21 or the rules. It 
is not necessary that the executing party should 
attend in Court, pursuant to the notice served 
upon him under s. 84, in order to authorize 
the Courc to order the registration of the 
instrument. The Court is not bound under s. 84 
to direct registration of the instrument even 
if satisfied that the requirements of the law 
have been complied with. But, in the exercise 
of this aiscretion, the Court ought not to refuse 
registration unless very clearly satisfied that the 
registration will work injustice. The verified 
statement, in the petition.for registration, of the 
execution of the instrument, is not. when the 
executing party fails to appear in Court, suffi¬ 
cient proof of the execution, in order chat the 
Court may direct registration. The words in 
s. 40 of Act XX of 1866, “ The Revenue Officer 
in whose jurisdiction the person whose 
attendance is desired may be,” mean the chief 
Revenue Officer of the district, viz.^ the Col¬ 
lector, or, if, in any defined sub-district, a Sub- 
Collector has all the powers of the Collector, 
then, in that sub-district, the Sub-Oollsctor. 
In the matter of the petition 0/Narainasami 
PILLAI, 4 M.H.C. 91. 

(344) —Ss, 21, 48. 49, 51 ( = Registration Act, 
HI 0/ 1877, ss. 21. 48, 49, 51)—Cer^i/icafe of 
regxsiraiion, effect of Non-observance of provi- 
sxons of s. 2\~Rights of third parties how far 
a^ecfed.—The word “ registered ” in s. 49 of 
the Registration Act has reference only to the 
act of registration by the registration officer. 

A certificate required by s. 60 renders the 
document admissible in evidence. The mere 
fact of registration is not, however, sufficient 
to cure defects arising from non-observance of 
the requirements of s. 21. so as to affect pro¬ 
perty not specifically described and which has 
passed into the hands of third parties, though, 


os ogoiusi. tue executanc 01 me document it 
might be enforceable on the principle ceriem 
est quod cerium reddi potest. Where the cousin 
of a deceased Hindu executed an agreement in 
favour of the latter’s widow relinquishing in her 
favour all his rights in the self-acquired pro- 
perty of the deceased, and the agreement was 
registered in book No. 4 without sufficient 
description of the property concerned, the pur¬ 
chaser of the property from the cousin was 
preferred to the purcba=;er from the widow. 
NARASAMMA v. SUBBARAfUDU. 18 M. 364 
[R.. 16C.P.L.R. 141; D.,23 M. 580,] 

(345) Ss. 21, 60, 8^ {= Registratio 7 i Act 
HI of 1877, ss. 21, 60, 88)— Description of 

property written at foot of document and signed 
by assignee only- Registrar accepting it and 
registering ii—Effect.—S. 21 of the Indian 
Registration Act, 1877, docs not particularise 
where the description shall be contained. 
Where the description of the property was only 
given at the foot signed by the assignee but 
the Registrar thought that the provisions of 
the Uw wore sufficiently complied with, and 
the document was registered and a certificate 
to that effect was given under s. 60 of the Act 
held that the error in accepting the document 
for registration, if error there was, could not 
be held to invalidate the registration. It was 
not the iotention of the Legislature that every 
registration of a deed should be null and void 
by reason of a nbu-compliance with the provi¬ 
sions of ss. 19, 21 or 86 of other similar provi- 
sioDs. It is rather to be inferred that the 
Legislature intended that such errors or defects 
should be classed under the general word 
defect in procedure” in s. 83 of the Act, so 
that innocent and ignorant persons should not 
be deprived of their property through any error 
or inadvertence of a public officer on whom 
they would naturally place reliance. Shekh 
ADAM ISUFBHAI v. JAMNADAS RANCHORDAS 
n B. 94. (15 B.L.R. P.C,, 228, 11 A. 319I 

a*)* 

-S. 22 ( = 8. 22 of 1877 = 3. 22 of 1871.) 

(346)—S. 22—See Nos. 339. 340, supra. 


S. 23 ( — 8 23, paras. 1 and 2 of 1877 = 
8.23 of 1871 = 88.22 and 23 of 1866 = 
as. 17 to 20 of 1864). 

(347)—5.23 ( Registration Act XVI of 1864 

ss. 15, 18) Registration of documents after 
expiry of period prescribed—Power oi Reaisirar 
-Under Act XVI of 1864, a Regisfrlfcould 
not register a document after the expiry of 
the time specified in s. 18, whether under a 
decree of Court or otherwise, except in cases 
which came under the provisions of s. 15 of 
that Act. MonMOHINEE DossEE v. BISHEN 
MOYEE DOSSEE. 7 W.R. 112. [Appr., 10 W 
R- E'L R- P.B., 58; Bei. c»?5 N.L.R 

^ = 2 Ind Ca3. 244, 7 B.H.C.0.0. 45, 9 B. 

xl«(js l^ltj 

{8i8)—S. 28—Registration of mortgage out 
of time oy altering date —Lessee from executant 
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f^egistratioa Act (XVI of 1908, III of 1977. 

Vill of 1871, XX of 1866, XVI of 1864, 

XIX of 1843)— continued, 

if may question validity of mortgage registered 
out of time—Estoppel —Where a mortgage- 
deed had been presented for registration mote 
than four months after the date of its execution 
and its registration had been secured by the exe¬ 
cutant altering the date of the instrument. 
Held, that, even assuming thatthedeed had been 
wronp'y registered, there being no fraud, the 
mortgagor would be estopped from taking the 
objectioQ. Held, further, that lessees from 
them ’ tgagor who took their leases after the 
registr • * ion of the mortgage are, in the absence 
of frau I. equally estopped with the mortgagor 
from taking the objection. GOPAL CHANDRA 
CHUCKERHUTTY v. SURENDHO KUUAR 
ROY CHOWDHURY, 16 C.W.N. 585. 

(349) —S. Registration Act, XVI of 1864 

— Suit to enforce registration—Presentation for 
registration in time, necessary to support suit. 
—A suit to compel the registration of a deed 
cannot be maintained in respect of a deed 
which has not been presented for registration 
within 4 months from the date of its execution. 
OOJUIi MUNDUL V. HERASUTOOLLAH MUN- 

DUL, 7 W.R. 150. 

(350) —S. <23—Act XVI of 1864, s. 11—Refu¬ 
sal ioregister deed of sale—Suit to enforce regis¬ 
tration when maintainable against vendor — 
Express condition or contract to register. —This 
suit was brought to compel the registration of 
a deed of sale The lower Courts held that, as 
the value of the property was under Rs. 100, 
registration was not compulsory, and dismissed 
the suit. The High Court further observed 
that the law nowhere provides that, if the 
Registrar, for any cause, refuses to register a 
document presented for registration under Act 
XVI of 1864, it is open to the applicant to 
bring a suit against his vendor to enforce 
registration, unless there be an express condi¬ 
tion in the document itself or any other con¬ 
tract to register. MUSST. SOORNUM BUTTY 
V. MUSST. BOODHESSUREE. 10 W.R. 313. 

(351) —S. 23—See Nos. 212^ 273, supra, 
and No. 788, infra. 

(352) — Ss. 23 and 24 — SecCiV. PRO. CODE. 
1859. 8.272, 6 B L.R. 174 = 14 W.R. 363. 

(353) —S5. 23. 24. 34, 71, 76, 73 (=Re(7is- 
trdtion Act, VIII of 1871, ss. 23, 34, 71, 73f — 
“ Refusal to register <<—Duty of Registrar .— 
S. 34 does not expressly say that in the event of 
the parties not appearing before the Registrar 
within the time allowed he is to refuse to 
register” the document. It merely says that 
the document shall not be rogistorod. It is 
clear, however, that in such a case, when the 
document has been presented in due time, the 
registering officer must *' refuse co register,” 
just as in oases falling under the latter clauses 
of 8. 35, and must record the reasons for the 
refusal. The order of refusal should bo made 
at ouoe, as soon as it is apparent that the 
presoribed time has gone by, and the executing 


Registration Act (XVI of 1908, TLl of 1877, 
VIII of 1871. XX of 1866, XVI of 1864, 
XIX of \M3)—continued. 

parties have not appeared. The party desiring 
registration must be taken to have known the 
time within which registration ought to be 
completed, and should apply to the Registrar 
at once, either to register, or refuse to register, 
sn as to enable him within thirty days to take 
proceedings. In the matter of the REGIS¬ 
TRATION ACT, 1871. and in the matter of 
BUTTOBEHARY BANER.JBE, 11 B.L.R. 20. 
[Diss., 15 C. 538, 16 0. 189.1 

(354) —Ss. 23, 24, 60. 87, 89 ( = Registration 

Act, 1877, ss. 23. 60. 87, aud 89)-Ccrfi. 

flcate of sale, whether compulsorily regis¬ 
trable — Civ, Pro. Code, 1877, s, 316 
— Certificate of registration, effect of, — A 
sale certificate granted under s. 316 of tbe 
Civ. Pro. Code, is not a compulsorily regis¬ 
trable instrument. Although s. 316 of the 
Civ. Pro. Code, says that the sale certificate 
shall boar “the date of the confirmation of the 
sale,” that provision cannot alter the fact of 
execution or the time when the certificate is 
actually executed, which is the starting point 
from which tbe four months mentioned in s.23 
of the Registration Act must be computed. 
The certificate of registration is conclusive 
proof that a document has been registered 
according to law. HUSAINI BEQAM v. MULO, 

5 A. 84 = A.W.N. 1883, 183. 

-8. 24 ( = B. 23. para 3 of 1877 = 8- 23 

last para of 1871 — as. 22 and 23 last para 
of 1866). 

(355) —S. 24—Ses Nos. 272, 352, 353, 354, 
supra and No. 788, infra. 

-S. 25 ( = 9. 24 of 1877 = 8. 24of 1871 

= s- 24 of 1866). 

(356) —S. 25 { = Registration Act, 1877, s. 24) 
—Regislratioji of deed after fime on payment of 
penalty—Registrar's finding as to circumsfflncM 
accepted. — Whore the sale-dood in suit 
was presented for registration within six 
months of execution, and was registered on 
payment of a penalty under s. 24 of the Act, 
the vendor admitting execution, but pleading 
that only Hs. 10 out of Rs. 1,000 sale consider¬ 
ation had been paid : Held, that the effect 
of 8, 24 is to allow rogistratioo within S months 
of execution under certain circumstances, and 
the Registrar’s finding, that such oiroum* 
stances existed, must be accepted ; accord¬ 
ingly that the validity of tbe registration 
could not be in question in the suit instituted by 
the vendee nearly five years after registration. 

Khair Muhammad v. Abdul Ghaffar 
Khan, 44 P.R. 1901. (10 B.H.O 98, 93 P.R. 

1883, D.) 

(357) —S. 2b{ = Registratioyi Act, 1877. s 24)— 
Procedure on acceptance of document for re<;isfra- 
tion—Courtnot competetit to enguirfltnfoeasrcMS 
of discr^fion by Registrar —Prrsanfafioti for 
registration of a document annexed with another 
—Suit to compel registration*—The defendant 
T and another M executed two documents, one 
of which A secured re-payment of money oharg- 
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Registration Act (XYI of 1908, in of 1877 , 

VIII of 1871, XX of 1866. XVI of 1864, 

XIX of 1843)— contimied, 

6d by mortgage on certain immoveable property, 
and the other, B, was an agreement to register 
A and, in case of failure to do so, to pay 
the amount secured bj A. Document A was 
never registered as against defendant T. Docu¬ 
ment B which was piesented for registration 
more than four months from its date but within 
eight months, and was accepted for registration 
under s. 24 of the Registration Act. T appear¬ 
ed but declined to admit execution, and registra¬ 
tion was refused as against him. This suit was 
then filed under s. 77 of the Registration Act 
praying for a decree directing the document to be 
registered. Defendants pleaded that the Registrar 
had acted illegally in accepting A for registra¬ 
tion under s, 24 of the Act without making any 
inquiry as to the ground for the failure to 
present it within four months. The Court was, 
however, of opinion that ic had no jurisdiction 
to eoquice into the exercise of the Registrar’s 
discretion under s. 24. In this case, the 
plaintiff when applying to the Registrar alleged 
that he had failed to present the document 
within time by reason of unavoidable accident. 
It was for the Registrar to decide whether he 
will accept the mere statement of the applicant 
as sufficient or will make enquiry with a view 
^ verifying that aiatemont, and where the 
Registrar thinks it proper to accept such state¬ 
ment of the applicant as sufidcient, it is not 
open to the Court to sty that his action was 
ultra vires. With regard to the registration of 
document B it was held that B. being a 
registrable document of admitted execution, and 
having been presented and accepted under 
8. 24, ought to be registered, the document A, 
which was annexed to it ny the use of the word 
accompanying” in the agreement, being copied 
out as an annexure. GOKULBHOY MULCHAND 

HARNATH. 21 B. 69. [iJ., 
30 B. 304 = Bom. L.R. 742.] 

(358)-S 25—See Nos 267, 272, 341, supra, 
and No. 788, infra. 

(= Regisf^afton Act^ 
lo77, ss. 24, 77)— Order under s. 24 refusing to 
accept document of for registration -Suit under 

to register^ and Weluse to accept 
for registration* distinction between,—"An order 
passed by a District Registrar under s. 24 of , 
he Registration Act refusing to direct a docu¬ 
ment tu be accepted for registration is entirely 
different from an order refusing to register. No 
suit IS maintainable under s. 77 of the Act 
against au order of refusal under s. 24. Accept- 

registration is not the same as 
admitting to registration. Refusal to accept 
18 not therefore refusal to register within 

u condition with 

wuioh 8. 77 begins, vtz., “ where the Ragistrar 

refuses to order the document to be registered” 

IS not one which attaches to refusal to give the 
direction for which s. 24 makes provision at his 

aisoretion. Ganqava v. Sayava, 21 B. 699. 
[«.^10M.L;J. 104, 30 B. 304=7 Bom. L.R. 


Registration Act (XYI of 1908. Ill of 1877,. 
VIII of 1871, XX of 1866. XVI of 1864, 
XIX of 1843)— continued, 

-S. 26 f = 8. 23 of 1877 = s. 2S of 1871). 

(360J—S. 26-See No. 272, supra 

-S. 27 ( = 8. 27 of 1877 = B. 27 of 1871 = 

8. 26 of 1866 = 8. 20 of 1864). 

(361) —S. 27 { = Registration Act, 1877, s 27)— 
Suit, to obtain registration of document, Govern¬ 
ment, whether necessary party—Jurisdiction of 
Court—Registration Act (III of 1877), s. 27^ 
decree in suit under, appealability of, —To a 
suit under s. 77 of the Registration Act, on the 
ground of au erroneous orUer. there is no reason 
why the Registrar or the ^Government should 
ba made a parly. The order is made against 
one of the parties interested in the deed and in 
favour of the other; and the former, being 
dissatisfied, naturally has, for his adversary, 
not the officer who adjudged between them, 
but, the opposite party in the earlier contention. 
The Registrar or the Government not being a 
necessary party, the proper forum for such a 
suit is the Court of the lowest competent juris¬ 
diction and not the District Court. A decree 
in a suit of the above description is appealable. 

A decree of a Court in a suit is subject to 
appeal under s. 540 of the Civ. Pro, Code, 
except in cases where it has been otherwise 
expressly provided, and, it has been nowhere 
providea that no appeal shall lie from a decree 
under s. 77 of the Registration Act. WlSH- 

WAMBHAR Pandit v. prabhakar bhat, S 

B. 289. [R., 11 B. 519.] 

-S. 28 ( = 8. 28 of 1877 = 8. 28 of 1871 = 

8. 29 of 1866 = 3. 21 of 1864 ) 

(362) —S. 28 { = Registration Act, 1877, 5. 28) 
Portion situate in British India and another 

portion out of British India, —A person can 
have his documeut registered in a district in 
British India where a portion of the property is 
situate, although the other portion of the 
same may be situate outside British India 
and in the territory of a Native State. GOPAIi 

v. annAbhat, 2 Bora.L.R. 608 = 25 B. 
50. 

Registration Act, l%n, s. 28)— 
Registration at a place where a portion only of 
the property is situate — Validity of registration 
at a place where the property found not to belong 
to the executant situate—Frauaulent transfer-- 
Transfer of Property Act (IV of 1882). s. 53— 
Consideration not a necessary test of bona fides— 
Creditors, deed executed in order to defraud— 
Intention to defraud makes whole deed inopera’ 
avc.—Under the Registration Act, it is not the 
duty of a registering officer to inquire into the 
title of the person registering the document. 
The fact that the deed relates to a property 
situate within the jurisdiction of the registering 

officer is enough to give him jurisdiction, and 
the validity of the document on the ground of 

registration cannot be questioned on the basia 
that the executant had no title to the property 
situate within the jurisdiction of th 
taring officer. Where a transaction 



661 


THE ALL INDIA DIGEST. 


652 


Registration Act (XYI of 1908, III of 1877, Registration Act (XYI of 1908, III of 1877, 

VIII of 1871, XX of 1866. XVI of 1864, VIII of 1871, XX of 1866, XVI of 1864, 

XIX of 1843)—couimwerf XIX of 18^3}—ccntinued. 

to have been efieated with the object of pre- sions of the Act — 'Duly registered'—Meaning of 

venting the property from being made avail- the terms—Jurisdiction — Facts constituting ab- 

able for the claims of the outside creditors, sence of — Knowledge of both -parties of — Kstop^ 

the transaction, even if with consideration, pel —Onus of proof. —When a docomeat has 

cannot be upheld, The deed, being merely a been accepted for registration, its improper 

colourable transaction, cannot be treated as a acceptance on the ground of its having been 

genuine document, even if a portion of the presented by the wrong person or to the wrong 

consideration had been found to have been paid. Sub Registry office is not a defect of an essential 

The deed mu-t, therefore, be set aside in its character, after the Registrar has satisfied him- 

entirety. In order to ascertain whether a trans- self of the due execution of the document 

action is fraudulent or not. we must look to the and made the endorsem'^nts required by 

dominant or principal motive of the transferee. es. 58 and 59 and does not ic idor the registra- 

JANKI BIRI V. BlSHKSn\R NATH. 7 Ind. Cas. tion invalid. {4 14, 6 0.25. 14 C. 449, 2 l.A. 

614. (24 C. 825. 1 C.W.N. 665, 34 C. 999. G C. 210. 18 C. 556, 35 C. 845, 34 B 202, 11 A.O.J. 

L.J. 410, 11 C.W.N. 889, 25 B. 202 ; F . 35 C. 241. 10 A.L.J. 33, 29 C 654, 18 M. 364. 7 A. 

1051, 7 C.L.J. 68G, 12 C.W.N. 761, D.) 590. R.) Meaning of the terras ‘ registered 

in accordance with the provisions of this act ’ 
(364)— S. 28 (= Registration Act, 1877, s. 28) ins. 49 and ‘July regis tered* in s. 50 considered# 

Transfer of decree — Place of registration of Registration includes the getting made and 

transfer—Objection by jiidgmeyit-deblor.—Vf hero the making of certain endorsements, making 

the instrument transferring a mortgage decree the certificate of registration and the copy- 

was registered at a plac^ where a small portion jng of the documents in the register book 

only of the mortgaged property was situate, the the filing of the map or plan if any in 

judgment-debtor could not object to the trans- Book No. 1. The substamial portion is appa- 
fer, on the ground that the registration was not rently complete with the making of the certifi- 

eSected at a place where the substantial portion cate of registration. Registration is anactof the 

of the morfgiged property was sitnatc, the Registrar and being an act of an administra- 

matter being one between the transferor and tive character, any error committed by him 

the transferee. GULZAKI LaL v. Daya RAM, may be regarded as an error of procedure. 

46. (7 A. 590, Diss.) g, g7 may not bo sufficient to validate an act of 

registration vioUting any express provision of 
the act prohibiting it in certain circumstances 
or any conditions expressly laid down as neces¬ 
sary before the act can bo done ; but there is no 
reason why it should not cover any defect where 
there is nothing in the Act indicating that it is 
regarded as of a radical oharacter making the 
registration ineflective. The primary object of 
registration is to check forgery and provide good 
evidence of the gonuinonoss of written instru¬ 
ments (8 A. G, 18 C. 556, 2 l.A. 2l0, jRei ) and 
not to give information to third parties of 
transactions aflccting immoveable properties. 
Rules for determining as to what should be re¬ 
garded as the consequence of non-compliance 
with statutory requirements that something 
shall be done in a particular manner or in a 
particular form, without expressly declaring 
what shall bo the consequence of such non- 
compliance, pointed out. The rule that there 
can bo no estoppel where a statutory require¬ 
ment is violated, would apply if both parties 
in the present case wore aware that the locality 
of the property is not within the jurisdiotion 
of the Sub-Registrar to whom the document 
was presented. Where the jurisdiotion of an 
officer depends on oortsin facts and the ascer¬ 
tainment of those facts is primarily the duty of 
one of the parties, there seems to be no reason 
why he should not be estopped from denying 
those (aots as against one who derives his title 
from him. No rule of publio policy is violated 
by applying the rule of estoppel in such a case, 
VEERAPA GHETTY alias VbLLI.AN CHETTY 

V. Kadiresan Ohbtty, 24 M.L.J. 664=14 
H.L T. 237»M.W.N. 1913. 825. 


1365)— S. 28 { = Registration Act, 1877, s. 28) 
-^Registration — Mortgage-bond—Inclusion of 
property to lohich mortgagor has no tiile-^Regis- 
tration not invalid — Mortgage-decree—Interest 
after decree--Discretion of Court - Interference by 
Appellate Court. —Where an item of property, 
to which the mortgagor bas no title, is included 
in a mortgage-bond, that circumstance is not 
sufficient to justify a Court in holding that, in 
fact, there is no such property covered by the 
deed situated within the jurisdiction of the 
Sub-Registrar as would give that officer power 
under the law to register the bond, and that 
the registration is invalid. (18 0. 556. IGjI.A. 12, 
11 A. 136, R.) The allowance of interest after 
the date of the decree is a matter of disorotion 
with the Court ; and if the Court has allowed 
interest at six per cent, per annum and not at 
the bond rate, after the expiry of the period for 
payment of the money, it is not right for the 
Court of appeal to interfere without good and 
sufficient reasons. BROJA GOPAL MOOK- 
HERJEE V ABINASH CHANDRA BiSWAS. 3 

lad. Cas. 127-14 C.W N. 532. 

(366) —8. 23—Sec JURISDICTION—CAUSES 
OF JURISDIOTION, 7 M,H.0. 176. 

(367) —S. 28—See Nos. 274. 312, supra. 

(367-a)—Ss. 23, 49, 50, 87— Registration in 
wrong su6-2?e<7ts(r^ office—Effect — Validity — 
Registration—What it means and includes — 
Object of—Whether intended to give notice to 
strangers—Provisuyns of the Act—Breach of — 
Consequences — Curable defects — S. 87 of the 
Act ‘ registered *—In accordance toith the provi- 
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Registration Act (XYI of 1908. Ill of 1877 
VIII of 1871, XX of 1866, XVI of 1864] 
XIX of 1843)— continued. 

(368)—Ss. 28, 49, 60 (= Registration Act, 1877, 
5S. 28, 49, 60)— Mortgage — Registration of 
mortgage-deed in district in which the mortgaged 
property is not situafe—AdviissibilUy of docu- 
Qnent in evidence of money obligation.~~\Whece a 
docuineoc which purporcs to hive been regis¬ 
tered is tendered in evidence, the Court cannot 
reject it for non-compliance with the provisions 
of the Registration Law. (Opinion ol Broughton, 
J-, in 6 0. 29, F.) A mortgagor whose misre¬ 
presentation has led to such erroneous registra¬ 
tion, cannot, in a suit against him by the mort¬ 
gages. be permitted to object to the admis¬ 
sibility of such document, for, such objection 
would not have been available but for hi? own 
wrongful act. Har Sahai v. Chunni Kuar 
4 A. 14=A.W.N. 1881, 105. [F., A.W.N. I882 ! 
175. 4 a. 384: R., 11 A. .319, F.B , 16 C P.L R. 
141.] 

{ = Registration Act^ 
1871, s«. 28, 49>— Registration made at wrong 
office Effect* —Where a son who had full know¬ 
ledge ot a mortgage-deed and a rent agreement 

his father and registered in a sub- 
district office wiLhiQ the local jurisdiction of 
which the property was nob situate, though ii 
was situated in the same district, objected to 
the admissibility of these documeots as they 
had been registered io con bra vent ion ot the 

28 of the Registration Acf» 
(ViII of 1871), the Chief Court held that regis¬ 
tration made in good faith should nob be treat- 

merely by reason of the terms 
of the Registration Act even in some substan¬ 
tial respects not having been complied with ; 
that their registration was not null and void 
merely by reason of contravention of s. 28 of 
the Aoi; and that they were registered docu¬ 
ments within the meaning of s. 49 of the Act. 
KASAMBRT Das v. KID.^RNATH, 67 P R. 1883. 
IRef. on, 44 P.R, 1898 ; D., 5 L P. R. 1886 ] 

87, 33-Act XX or 
1866, 5s. 17, 36, 49— Registration of lease deed 
when executant's representative denied execution 
"^buch deed whether duly registered.—'^he 
r^istration of a leise-deed by a registering 
officer in spite of the representative of the 
■exeoutant denying its execution, at the time of 
registration, is invalid as it contravenes the 
pmviaions of s. 36 of the Registration Act. 
Xnere is a difference between a registered 
instrument and a duly registered instrument ; 

be wrong, and would lead to abuse, 
which the Act was intended to prevent, to rule 
that a document which had been improperly 
registered should hive the same effect as one 
duly registered. Mahomed AiiTAP Atii Khan 
V. Rajah Pebtab Singh, 5 N.W P. 91. 

{—Registration Act, 
VIII of 1871. ss. 28. 64, 65, 66 I—IV/tere docu^ 
wnfs should be registered—Publicity.- Ss. 64 . 
o5 and 66 of the Act contain provisions as to 
the puhlioiby of the registration of a document 
relating to immoveable property where the 


Registration Act (XYI of 1908, Til of 1877 
VIII of 1871, XX of 1866. XVI of I864’ 
XIX of 1843)— continued, 

property is situate iu more districts than one ; 
and the object of the Jjegislature in making 
these provisions appears to be lhat ic should be 
sufficient under s 23 of the Act that the 
registration be mi Jo in the place where some 
por ion of the property— not a substantial por¬ 
tion, bub any portion of the property—is situate, 
leaving ib to the office to do the rest fcTARI 

Ram v. Sheodayal Mal. 11 A. 136 = 16 
I A. 12 = 5 Sar. 281. 

28, 64, 65, 85 { = Registration Act, 
1877, ss. 28. 6t. 65, 86)—Registration, of docu¬ 
ment comprising properties in several sub- 
districts. —A document is not invalid merely be¬ 
cause, only a small portion of the property 
comprised under it is situate in the sub-district 
where registration has beeneffected. DalCHAND 

V. Lahiri, 1 C.P.L.R. 11. (7 A. 590, Diss. ; 1 A. 
465, R.) 

(373)—Ss. 28, 87 ( —Regisiraiion Act, 1871, 
$5.28,86)—Registration, place of—Whole or 
some portion of the property.^'—The object of 
the Legislature in enacting s. 28 of the Re^^is- 
tration Act, 1871, was that the registration of 
a document should have some reference to 
the locality of the property to which the 

document relates; and this would be defeated 
unless the words, “some portion of the property” 
in that section are interpreted so as to mean 
some substantial portion, and not merely some 
portion however small. Held, therefore, that a 
deed of mortgage—of two entire villages and 
shares in fourteen villages iu District A, a 
village in District B, and an insignificant piece 
of land measuring 500 square yards in District 
C, which was registered in the last District, 
was not properly registered in accordance with 
the provisions of s. 28 of the Registration Act. 
Per Mahmood, J. —Such irregularity cannot be 
cured by s. 85 of the Act, which refers only to 
defects in the appointment or procedure of the 
registering officer. And while that section is 
addressed to the registering officer, the impera¬ 
tive provisions of s. 28 are addressed to the 
parties presenting documents for registration. 
Therefore, s. 85of the Act which is intended to 
cure defects in the appointment or procedure 
of the registering officer cannot cure irregulari¬ 
ties committed under s. 28. SHEO DayATj 
MAL v. HABI RAM. 7 A. 590 = A. W.N. 1885, 46. 
[Diss., 9 A. 46, 1 C.P.L.R. U.j 

S. 30 ( = s. 30 of 1877 = 8. 30 of 1871 = 

8. 31 of 1866 = 8. 32 of 1864), 

(374) a. 30—See No. 41, supra, 

(375) -Ss 30 71, 72, 73 RegistratioK Act, 

1 t)6, 32, 82, 83, 8i)—Refusal of Sub-Re¬ 

gistrar to register-Appeal.—Wheie a dooument, 

which a Registrar, had a discretion to receive 
and register, was tendered for registration to 
a persori 8, who was duly officiating for the 
Sub-Registrar in the absence of the latter, hie 
order of refusal to register was an order passed 
by him as Sub-Registrar within the meaning 
of s. 83 of Act XX of 1866 and an appeal 
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Registration Act (XYI of 1908, III of 1877, 
Vniofl871.XX of 1866, XVI of 1864. 
XIX of 1843)— coniinzied. 

against his order lay to the Rcgistrar-GeoeraL 
Even if S's order was properly a refusal to 
exercise the authority given him by the first 
part of 8 32, the Act did not give any appeal to 
the District Court against such a refusal. Nor 
did such order of refusal fall under the opera¬ 
tion of s, 84 and it was also notan order 
made under s. 82. I'here was, therefore, no 
appeal to the District Court. 8ARKIES v. 
SANGRAM SINGH, 6 B.L R. 578, Note^l4 W. 
R. 194. 

(376)-Ss. 30,72, 73 (=^liegis/ration Act, 1666, 
s. 32, 83, 84) — Refusal to register—Jurisdiction 
-^Registrar — Sub-Registrcir proviso in 
a. 83, Act XX of 1866. applies solely in the case 
where the Registrar fora district including a 
presidency town, pas.ses an order on an applica* 
lion which relates to such a portion of his dis¬ 
trict as is not included in a aub district. The 
consequence of this proviso is that the order so 
passed becomes an order of the Sub-Registrar, 
and is not within tbe words of s, 84 which give 
A right to a person aggrieved by a Registrar’s 
order to apply by petition to the District Court; 
but in such a case an appeal first lies to the 
Reg.strar-General. Held^ in this case, that, 
there being no evidence that the premises, the 
subject of the deed of sale, were situated in a 
part of Calcutta not formed into a sub-district, 
the Court would infer that the order was made 
by the Registrar as Registrar, not as Sub- 
Registrar. The Registrar was justified in re¬ 
fusing to register tbe deed, on the ground that 
the vendor, one of the parties to it. while ad¬ 
mitting the execution of tbe deed, refused 
to endorse it. In the matter of Brajanath 
Pyne and armala Dasi. 3 B.L.R. 0 C. 60 = 
12 W.R. 386, Note. (i B.L.R. P.B. 68 D,) 
[B., 12 W.R. 385, 12 W.R. 560.] 

-8. 31 ( = 8. 31 of 1877 = 8, 31 of 1871 = 

B. 33 of 1866 = 8. 65 of 1864.) 

{376-u) Ss. 31, 32, 52 and R7— Rresentation 
by a j)erson who was not an agent of the execut¬ 
ant—Registration invalid — Procedure—Invalid 
presentation not a question of .—A mortgage- 
deed was presented for registration by the 
husband of a pnrdanashin lady, who was 
admittedly not a duly authorized agent, to the 
Sub-Registrar of Tahsil. Bareilly. The Sub- 
Registrar sent the document to the Depart¬ 
mental Sub-Registrar for its attestation by the 
executant. The Departmental Sub-Registrar 
went to the house of the lady and she admitted 
execution before him. The document was 
then sent back to tbe Sub-Registrar of Tabsil, 
Bareilly, who registered it. Held that, as the 
husband of the lady bad no authority to present 
the document for registration, and as the 
Departmental Sub-Registrar had no authority 
to receive the document for registration, there 
was no valid presentation of the deed, and it 
had not teen validly registered. Khalil UD- 
DIN AHMAD V. BANNI BiBI, 10 A.L.J. 440 
F.B, = d9 A. 84 = 17 Ind. Cas. 274. 


Regfstration Act (XYI of 1908, III of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of 1843) - confin«ed. 

(377) —Ss. 31, 87 { = Registration Act. 1871, 
ss 31, 85)—* Intending to register' meaning of^ 
Registration at residence of pat ty executing, valv- 
dity of—Irregularity -In this case, the registra¬ 
tion of a document was alleged to be invalid on 
tbe ground that tbe Sub Registrar allowed it to 
be presented at the residence of one of the exe¬ 
cutants, and it was held that there was no irre¬ 
gularity whatever, and that, assuming there 
was, it would ba covered by tbe provisions in 
s. 85 of the Registration Act VIII of 1871. 
Under s. 31 of the Act, it is open to the 
registering officer, on special cause being shown, 
to attend at the re.sidence of any person xfiiend- 
\ng to register a document. The words ‘ person 
intending to register’ in the above section 
include as well a party executing the document 
as the one in whose favour it is executed, and 
the question of the sufficiency of the ' special 
cause’ for tbe purposes of tbe section is one for 
the registering officer to determine, and his 
decision on the point cannot be called in ques¬ 
tion. ISAK MAHAMAD V. BAI KHATIJA, 6 B. 
96. 

-S. 32 ( = 8. 32 of 1877 = 8. 32 of 1871 = 8. 

34 of 1866 = 8. 28 of 1864). 

(378) —S. 32 { — Registration Act, 1877, s. 32) 
—‘ Presentea' vieomng of .—The word presented 
has a technical meaning in b. 32 of the Regis¬ 
tration Act. Where the executants are ‘present’ 
acquiescing in the handing over of the document 
to the Registrar for registration, no matter by 
whom»be physical act is performed, the docu¬ 
ment is ' presented’ within the meaning e fthe 

Act. Nathumalv ahdul Wahid khan, 
9 A.L.J. 362 = 14 Ind. Caa. 812 = 34 A. 855. 

{378 rt)— S. B2—Preseionntat for registration, 
—Where it is shown that, prior to the registra¬ 
tion of the document by the duly aulborizod 
official, a person, who is competent to present 
the document for registration, was present before 
that official assenting to the registration, the 
requirements of the Registration Act are suffici¬ 
ently complied with. ATMA Ram v. UgraSAIN, 
11 A.L.J 99 = 35 A 134 = 18 Ind. Cas. 697. 
(23 A. 233, 10 A.L.J. 610, R.) 

(378-6)—*S. 82— Presentation by a servant of 
the mortgagor in the presence of mortgagor — 
Presentation valid. —Where a mortgage-deed is 
handed over to the Sub-Registrar by a person 
other than the mortgagor, m tbo presence of 
the mortgagor and at the time of registration 
the mortgagor is present assenting to the regia* 
tration of the document with full knowlodgo 
of what was being done in the office of the Sub- 
Registrar, held that the presentation is a valid 
presentation within the meaning of s. 32 of the 
Registration Act. KARTA KISHEN v. HAR- 

NARAIN Chand, 10 A.L.J. 510 = 17 Ind. Cas. 
465 = 35 A. 72. (34 A. 865, P.; 23 A. 233, D.; 

34 A. 631, Not F.) 

(379) “S. 32 (= jisfrafion Act, 1877, s. 39) 
--Document left with defendant^Suit whether 
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Registration Act (XYI of 1908, III of 1877 
vin of 1871, XX of 1866, XVI of 1864*, 
XIX of 1843) — continued, 

maintainable to ccm-pel registration — Instru¬ 
ment to be registered inadmissible to prove con- 
frflcf.—The document whose registration was 
sought to be obtained in this suit was an agree¬ 
ment orpassed by the plaintiff by which 
he agreed to take certain premises of the defend- 
ant^on lease oo certain terms. It was signed 
by the plaintiff alone and given bv him to the 
defendants. It was argued, for the plaintiff, 
^st the defendants were bound by s. 32 of the 
Registration Act to lodge the document for 
registration, hut it was held that that section 
only empowers certain persons to present docu¬ 
ments for registration, on the assumption that 
the documents are in their possession or under 
their control at the time, and imposes no obli¬ 
gation on any person to produce a document 
for registration. It was further contended that, 
as the object of the suit was to compel regis- 
tracion, the unregistered instrument of agree¬ 
ment could be given in evidence to prove the 

conlraot between the parties, but it was held 

that, as the document was sought to be given 
in evidence not for a collateral purpose but to 
establish the contract of lease itself, it could 
not be received or used as evidence for the pur¬ 
pose of establishing the contract between the 
parties in which, as such, the plaintiff was in¬ 
terested, and which he was, therefore, entitled 

HURJIVANIRJI V. JAM- 

SETJI Nowrojt. 9 B. 63. \R., U B. 691 • D 
17 M. 456 = 4 M.L.J. 198, F.B ] 

(380—S. 32-^cj: VHI of 1871, s. 3t— 
0 / document by agent—Appearance 
oefore registering officer—Agreement to let— 

by agent—Necessity for signature of 
P tncipal.—Vfhere a document was executed 

principal, it is 

ufficient that the agent appears before the 
registering officer to acknowledge execution 

sblii necessary that the principal 

t Where an agreement to let is 

executed by an agent, there is no necessity for 

signature. 01 the principal to the agree- 
ment. A valid agreement to let is created 

principal’s signature. BlS- 

Hurdoyal V. Ferdinand 

SCHLiEPFER. 22 W.R. 68. 

(380-t)—S. 32—Sec No. 376-a, supra. 

ladv^thT^^' 33““-P»-esfnfc(f.”—Where a 
th/'vt- executant of a bond, went beri^elf to 

when the 

ocument waa banded over to the Eegistrar 
aUorn! poLr-oi. 

Act ^ authenticated under a. 33 of the 

®he then and there admitted exeeu- 
receipt of consideration; held, that 

document so made 
mounted to a proper presentation within the 
meaning of s. 32. Widaiti Begam v. Fazal 

Hussain Khan. 9 A.L.J. i48 = l3lod Caa 

Registration Act 
f 877, 53, 32, 33, 60 and 87)—i?cpis^ra^iow 

C. Vin—42 


Registration Act (XYI of 1908. HI of 1877 
ym of 1871, XX of 1866, XVI of 1864, 
XIX of 1643)— continued, 

of document by duly authorized agent — ’Regis¬ 
tration of document, deject of procedure in— 
Decree, duly registered under Registration Act, 
Limitation for application for execution of — 
Limitation Act, sch, II. art. 179 (6— Execution 
of decree,—In a suir brought by R. S. for 
money leot to the defendants a decree was 
passed on the lOch April 1889, which direcr.ed 

defendants should pay the plaint¬ 
iff the decretal money in twenty annual 
instalments with interest on the same, and 
that in case of default in payment of any 
instalment or the interests due thereon 
the plaintiff should bring to sale certain 
immoveable property and recover the whole 
amount due to him etc., etc. Under the 
compromise of a dispute relating to the 
estate of R S. One R became the owner of 
the decri-a of which she made a gift to the 
appellauL. The appellant applied for execution 
of the decree on the 27ih April 1900. He 
alleged that default was first made in payment 
of an annual instalment on the JOth April 1896 
but be also alleged that as a certified copy of 
the decree had been registered, the period of 

fcbe application was under art* 
ItJ (6) sch. n, Indian Limitation Act, 6 years 
which began to run from the lObh April 1896! 
He pioduced a certified copy of the decree 
which purported to have been registered on the 
2nd July 1839. It boro on it the certificate 
referred to in s. 60 of Act III of 1877 which 
was in these terms:-” This document was 
presented in the office of the Sub-Registrar of 

Unao on 2nd July 1889.1 have satisfied 

myself as to the execution of this document 
namely, copy of decree prepared in the Court 
of the bubordinate Judge of Unao. Therefore 
it IS registered.” The copy was presented for 
registration under a power-of-attorney. It was 
not disputed that the copy of the decree was 
presented for registration by an agtnt of R.S. 
named S.B under a general power-of-attorney 
dated the 31st Janaury 1880, which was not 
executed before and authenticated by the 
Registrar, or Sub-Registrar within whosedistrict 
or sub-d,strict R.S. resided, as required by 
8. dd Of the Registration Act (III of 1877) 

The Court of first instance held the decree to 
have been duly registered, regard being had to 
^e provisions of s. 87 of Act III of 1877. The 
District Judge held that the registration of the 

KM persons 

legally entitled to present a document for 

registration, the persons -‘having title” to 

persons specified in 
s. 32 of Act III of 1877, and no others. The 

agent of the persons mentioned in s, 32. if he 
IS not duly authorised by a power-of-attorney. 
axich as s. 33 declares shall alone be recognized. 

IS not a person legally entitled to present the 
document for registration or a person “ having 
title to move the Registrar. It is the oiroum- 

stance tliat he is the particular kind of agent 

described in s. 32, which entitled him to present 
the document for registration, and not the 
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Kegietration Act (XYI of 1908, III of 1877, j 

VIII of 1871. XX of 1866, XVI of 1861, 

XIX of J843)— continued. 

mere fad that he is an agent Held, there¬ 
fore, that S.B. Whs not a person legally entitled 
to move the officer, who registered the copy of 
the decree, to register it; that ou the presenta¬ 
tion by him of the copy to be registered, the 
Registrar could not legally ex^rcisr bis jurisdic¬ 
tion ; (hat the registration cm such a presenta¬ 
tion of the document could not be deemed to be 
mere defect in the registering officer’s procedure 
which was covered b\ s 87. but was invalid : 
that the document could not therefore be 
deemed to be registered within tho meaning of 
art. 179 of the Limitation Act; and that the 
period of limitalion for the application for the 
execution was three years. ATAL BIHARI LAL 

V. Hiwanchal Singh, 6 O C. 9. 

(383) —Ss. 32.33. 87 (= Begistralioyi Act, 1877, 
ss. 32, 33. 81) —Mortgage bonds — Presentation 
for registration by general attorney unauthorized 
for the purpose Presence of executants at re¬ 
gistration— Validity oi registration. —Two mort¬ 
gage deeds were exeruicd in 18S2 and 1892 
respectively. The deed of 1882 was presented 
for registration by Natbu Mai who was describ¬ 
ed as the general attorney of the mortgagee. 
The deed of 1892 was presented by Maula 
Baksh who was described as the karinda of 
the mortgagors. A search of the register of 
powers of attorney from 1878 (o 1896 resulted 
in the discovery of a power of attorney in favour 
of Natbu Mai dated a few days before deed of 
1882, which, however, did not autbori.He him 
to present documents for registration- There 
was no search of the register of powersof attorney 
from 1886 to 1892. The exccutHnts of both 
deeds attended tho registration office when the 
document were registered but it was not proved 
that they were present when the documents 
were presented. Held, that the presumption 
in favour of the validity of the registration pro¬ 
ceedings bad been rebutted in tho case of tho 
document of 1882. but that, as there was no 
proof of any search having been made for 
powers of attorney between 1886 and 1892, the 
presumption in favour of tho validity of the 
proceedings must prevail in the case of tho 
document of 1892. The provisions of ss.32 and 

33 of tho Registration Act of 1877 are not 
open to the lax interpretation that it doc-^ not 
reallv matter by whom the document is pre¬ 
sented for registration, provided the exccutan 
appears beforctbeRcgisteringOfficorand admits 
execution, and tho provisions of s. 87 of the 
Act cannot be invoked in aid of the validation 
of registration proceedings done in violation of 
the express provisions of ss. 32 and 33. JAMHU 

Prasad v. ai-tad ali khan, 9 A L.J. 420 = 

34 A. 331 = 18 Ind. Cas 881. 

(384) —Ss. 32, 3.3, 87i = Registrntwn Act, 1877, 
55-32, 33 and 81)—Validity of registration 
—Power of attorney—Authorxty of registering 
officer.—OoQ Daulal Ram. after solling'CBrtain 
immoveable property to Mussammat Ram Bai, 
the mother of the plaintiil, on the 6th August 
1900, sold the same property again on the 12th 


Registration Act (XYI of 1908, III of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XTX of \8^‘6)—continued. 

August, 1900, to the defendant. The Utter sale- 
deed was duly registered on the I3th August, 
1900 and on the same day, the sile-deed of the 
6th August, 1900, was presented for registration 
by a pleader acting under a power of attorney 
from Mussammat Ham Bai. The power of 
attorney admittedly was not executed or 
authenticaied in accorduce with the provisions 
of s. 33 of the Registration Act. The Register¬ 
ing Officer, however, took no notice of tho 
defect; and after summoning Daulat Ram, who 
admitted execution, registered the sale deed of 
the 6th August on the 17th November 1900. 
Held that the document of tho 6th August had 
not been leg illy registered. The terms of 
ss. 32 rind 33 of the Registration Act are 
imperativo and proper presentation by an 
auihori-ed agent is an indispensible foundation 
of the registering officer’s jurisdiction; nor was 
the error of rbc Sub-Registrar a mere defect in 
proc^?duro ibat could bo cured by s. 87 of 
the Registration Act or hv the fact that the 
executant, when summoned by the registering 
officer, consented lo the registration of the sale 
deed of the 6th August ISHRI PARSHAD v. 

BAIJNAth, A.W.N. 1906, 195 = 3 A.L.J. 743. 

f385)—Ss. 32. 31, 87 ( = Rcpisfraiion Act, 
1677, ss. 32, 31. 87) —</wris(iicfion or power of 
Registrar necessity to invoke—Presentation for 
registration by one not entitled to present if— 
Not a mere defect In procedure—No powerHo 
register—Deed iiwalid. —A registrar has no 
power or jurisdictinri to register a dead unless 
ho is moved by some person entitled to present 
it for registration under s. 32 of Act IK of 
1877, i.e., by some person having a direct rela¬ 
tionship to the deed. A person bolding a gene¬ 
ral power of attorney from the deceased exe¬ 
cutant of the deed is not entitle! to present it 
for registration after tho death of tho exe¬ 
cutant. [/Ipp/.. 28 A. 707 = A.W N. 1906.195, 
= 3 A.L.J 743 ; R . 26 A. 57, 5 O.L.J. 188, 13 
C.W.N. 722 ; D., 30 C. 265.] Tho absonco of 
any party legally entitled to prosout a deed for 
registration is not merely a defect in procedure 
falling under s. 87 of Act III of 1877, but goes 
to the jurisdiction of tho Registrar, and renders 
tho deed invalid. MST MU.H1J*UN NlSA v. 
ABDUL Rahim, 5 C.W.N. 177 = 28 I.A. 15= 
23 A 233, P C. = 11 M.L.J. 88 = 3 Bom. L R. 
114 = 7 Sar. 829. [R . 13 C.W.N, 722 ] 

(386 & 3871—6’s. 32. 73,74,76 andll (Re- 
gistrntioti Act, 1377, .is. 32, 73. 74. 76 and 11 )— 
Registration—Refusal to register by Sub Regis- 
trar on the ground of denial of execution — Re¬ 
fusal by Registrar to direct registraliont ttiif/wul 
making inquiry —Suif to enforce r^flisfrafion. 
maintainability of. — Held, that all that is 
necessary to establish, in order to maintain a 
suit under s. 77 of the Registration Aot, is a 
refusal to register by a Sub-Registrar, an appli- 
catibn to the Registrar within time, and a 
refusal by him. Held, further, that the fact 
that the Registrar has not hold a full enquiry 
under B. 73 or baa taken a wrong view of the law 
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Registration Act (XYI of 1908, III of 1877 

yinofI871, XX of 1866, XVI of 1864! 
XIX of 1843)— continued, 

when holding an inquiry under that section does 
noD bar tbe suit Partit SINQH v. Ram 
SINGH, 11 O.C. 353. (-^4 a. 402, R.) 


8. 33 ( = 8. 33 of 1877 = 8. 33 of 1871 = 
8. 35 of 1866 = 8. 28 of 1864). 

(388, 389) S. 33 { = Registration Act, 1877, 
■S’b3)-^Rower o/attor7iei/-2^ot executed before 
tne bub Registrar - Authentication-Presenta¬ 
tion o; document by the attorney^Vahaity of 
suchpresentaiion.—A purdanashin lady execut¬ 
ed a power of attorney and signed b-ifore its 
presentation to the Sub-Kegistrar. The Sub- 
Regi.strar went to her house, satisfied himself 
that she had vulantarily ex^^cuted it and 
authenticated tbe document by a certificate to 

satisfied himself. 
Reid that the requiremeuts of s. 33, Registra¬ 
tion Act. were earned out. Held, further the 
preseutation of a mortgage-deed for registra¬ 
tion by the ageut, wao acted under such a 
power of rtttorney, was a valid presentation. 

Chhuttan Lal V. Shiah Parshad, 7 A.L. 
j. 157 = 32 A. 179 = 5 lod. Gas. 766. 


/ Registration Act, 1877, s. 33) 

^ .f 7 meaning Qf—Civ. Pro. Code, 

?: I.—The meaning of tbe word 

reside m s 33, cl. {a) of Act III of 1877 

similar to the meaning 
given to tbe same word in s. 17, explanation I, 
of the Code of Civil Procedure and mast be 
distiDguiahed from the meaning of the words 

domicile or domicil”. Ram Kuber v. Har 

(A.W.N. 1892, 

loo, H.) 


(3917 S, 33 (a )—Power of attorney for reg 

document—Stamv -Act XVIU 
1869, sc/i. II, art. i^~Art. VlH o/1871. s. 
ya). For a power of attorney for registration 
a document in a Registration Office, a star 

sufficient under art 13, sch. 11 
General S.d..np Ac , (XVllt of * ' 
ilESHAV XasinaTH. In re, 9 B.H.C, 43. 

(392)—S. 33—See BUDDHIST LAW—AL 
nation, L.B.R. 1893—1900, 37, 

(392-a)—s. 33 — See Nos. 381 to 
supra. 


60- 67 { = Registration Act, 
1866, ss. 35 (c), 49, 68, 88 )—Registration — 
HresentaHon of document by agent under defec- 

afforne ^—Valiaity of registration. 

Where a document bore the certificate 
required by s, 68 of Act XX of 1866, showing 
that It bad been registered, held, that it was to 
he treated as a registered document, althoogb 
the person who presented it for registration was 
an agent holding a power of attorney not 
executed and authenticated as required by 

A therefore not recognizable under that 

Act for the purposes of s 34, il5 B.L.R. 228 = 
L.R. 2 I.A. 210=24 W.R. 76 and 1 A. 465 = 
L.R, 4 I, A* 166, R.) A person who is himself 
Responsible for any defect in the registration of 


Registration Act (XYI of 1908, ITT of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued, 

a document cannot beallowel to oKjeot to the 
validity of its registration. IKBAL BegAM v. 
SHAM SUNDAR, 4 A. 384. 14 A. 14, F.) [R., 

11 A. 319. 6 O.C. 9, F.B., 26 A. 57 = 23 A.W.N, 
195J 


- s 34( = s. 34of 1877 = 8.34ofl871 = 8.36 

of 1866 = 8. 29 of 1864.) 

(394:—5 34 { = Registration Act, 1877, s. 34) 
Registrar refusing to register owing to non- 
presentation of document withm four months 
allowed by law -Rem^'dy -Suit for execution of 

fresh documenL-When tbe Registrar refusf^s 

Mgistratioii of a documeot under s. 34 of the 
Registration Acton tbe ground that it was not 
presented for regii^tration within the four 
months allowed by Uw, a suit to compel the 
registration of the original document on ac¬ 
count of the refusal of t.be Registrar to register 
it 'yould lie, but a suit for the execution of a 
fresh document is not maintainable- l-*ALNI 

Paramasiva Goundan, 6 M. 

L.J. 263. (16 M. 341, F.) 

(3951—5. S4:—Certificate of r^>gistration—‘ 
Irregular presentation -Effect.—\YhQve a docu- 
menc b-ars the certificue that it his been 
registered, an irregularity of procedure in regis¬ 
tration, such as the presentation of the docu¬ 
ment by an unauthorised person, or registra¬ 
tion taking place in the absence of the execut¬ 
ant. or failure to conform to the provisions of 
this section, will not render the registration 
invalid and the document inadmUsible in evi¬ 
dence. Bhagat Singh v. Gauhar 77 p r 
1890. (15 B.L.R. 228, F.) 

653.385, 




ox, OO I 


« Qc-i ■ D • / ' ’L ' ^^f^i/^siraiion Act, 1866. 
s. 36)—Registrar, duty o/.-The duty of the 

Registrar when an instrument is presented at 

the proper Registration Office, by any person 

executing or claiming under the same is clearly 

stated ID the 36th section. Thus, if the parties 

t^oa deed appear in person before the Registrar 

he bas simply to ascertain whether the deed 

has been executed by the persons by whom it 

purports to have been executed. The language 

of s. 36 IS distinctly imperative and leaves no 

option whatever to the Registrar. The Regis- 

trar has no legal training to enable him to 

deal judicially with the equities which may 
arise as between a party claiming to have a 
deed registered, and one who. having executed 
the deed, either denies hia solemn admission 
therein contained or contends that he ought 
not to be bound by the deed r.ill something is 
done by the opposite party. Under Act XX of 
18bb, a Registrar has no power to refuse to 
register a deed, on the ground that the full 
consideration therein mentioned has not been 
paid, in ^e matter of Brindaban Chandra 

r 240, P.) 

[i?., 17 P.R.Cr. 1871; D., \ C.L.J. 126.] 

^ 65 { = Registration Act, VllEo/ 

1871, ss. 34, 35—Registration of sale-deed when 
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Registration Act (XVI of 1908. Ill of 1877. 

VIllofl87i. XX of 1866, XVI of 1864, 

XIX of 1843) continued. 

one executant does 7iot admit its execution — 
Sale-deed whether admissible as evidence of sale 
transaction. -Unless a deed be registered in 
accordance with the substantial provisions of 
the law of registration, it must be regarded as 
unregistered, though it may in fact have been 
improperly admitted to registration. A deed 
of :>ale which has not been registered according 
to lav caonot be received in evidence of the 
.sale < Tinsaction therein set forth, and a sun 
brought to enforce such sale is not maintain¬ 
able. A sale-deed purporting to have been 
executed by three persons, was preseuted for 
registration. Only two of these persons appear¬ 
ed and admitted execution, and stated that the 
document bad been executed without the know¬ 
ledge or authority of the third party. Held 
with reference to the provisions of ss. 34 and 35 
of the Kegistration Act VllI of 1871, that the 
registering ofHjer was not warranted in register¬ 
ing it. bAIJNATH v. MAHOMED IRADAT, 7 
N.W.P. 185. 

(399) —Ss 34, S5 { = Registration ilc/, 1866, 
s. .36)— Act X of 1859, s. 105— Sale of under- 
tenure — Fraud — Registration^Refusal to regis 
Ur. —Plaintiff having purchased at an exe¬ 
cution sale the right, title and interest of 
tenant in an istemrari jote, obtained from the 
zemindar a pottah which he sought to register 
according to law. The zemindar appeared at 
the Registry Ollice and admitted the execution 
of the pottah but did not assent to its being 
registered, whereupon the Registering Officer 
withheld registration. Afterwards the zemin¬ 
dar sued the solJ>out tenant for arrears of rent, 
obtained an ex parfe decree and in execution 
sold and bought the tenure. Us was then put 
in possession notwitbst>inding the protesr, of 
the plaintiff, who now sued to bo restored to 
possession. Held, that it was the duty of 
the Registering Officer to register the pottah 
notwithstanding the executant’s refusal of 
consent. Held, also that the zemindar took 
nothing by his purchase and was bound to give 
way to a bona fide purchaser. MOJAN MOLLO 

V. Dula Ghazi Kul\n. 12 B.L.R. 492, Note. 

(400) — Ss. 34, 35, 71 {^Registration Act, 
1866, ss. 36, 82)— Improper registration —Swtf 
for enforcement of deed--Procedure. —Where a 
deed was improperly registered with reference to 
the provision of a. 36, Act XX of 1866, a suit 
for the enforcement of the deed was maintain¬ 
able, and, as registration had not been refused 
under s. 82, the procedure prescribed in the 
sections following was not possible. UNMOLE 

Singh v. Ram Bhunjun Missbr, 3 Agra 
407. 

(401) —Ss. 34, 77 t = Registration Act. 1877, 
ss. 34, 77)— Suit in Civil Court for registration 
of document — Maintainability. —S. 34 of the 
Registration Act is expressly subject to s. 77, 
wbiob latter section it is that enables the Civil 
Court to direct registration of a document. 
And s. 77 does not provide any time within 


Registration Act (XYI of 1908, III of 1877r- 
VIII of 1871. XX of 1866. XVI of 1864, 
XIX of 1843)— continued. 

which parties are to appear to admit oxeoutionr- 
To maintain a suit under s. 77, it is only 
necessary that there must be a refusal by the 
Sub- Registrar to ragister, an appeal within time 
to the Registrar and a refusal by him, and a 
suit within one month from the dite of the 
Registrar’s order refusing registratiou. The 
uoij attend iDce of the executing party within 
four or eight months is not fatal to a suit in 
the Civil Court un lets. 77, and registration 
can be m fcde after eight m)atbs. SHAMA 
CHARAN UAS v JOYENOOLAH, 17 c. 750. 

(3 A 397, 9 0. 150 and 9 U. 851, Considered.) 

15 0. 538; Rel. on., 16 C. 189 ; R., 18 M. 
255. 24 A. 402 = A.W.N. 1902, 99.] 

(402) — Ss. 34,77 i — Registration .ict, 1877, 

ss. 34, 77)— Limitation for registration after 
acceptance by registering officer .— Under the 
Registration Act, there is uo time 6xcd for 
registering an instrument presented and accept* 
ed for registration, though the iustrument must 
necessarily be presented for registration within a 
prescribed time from its execution. S\TCOURlB 
PYNE V. LUCKEY NARAIN KHETTORY, 15 
C. 538. (15 B.L R. 228, It C. 7o0 , F.-,liB. 

L.R. 20, Hot F.) [R., 5 M.L.J. 29. 18 M. 255.] 

(403) — Ss 34 and 87 —Registration contrary 

tos. '6-k of the Registration Act. not roid— Re¬ 
gistration Act, s. 87, defect m procedure cured 
by.—Held, that the registration of a document 
contrary to the strict piovisions of s. 34 of the 
Registration Act, is not ipso facto void Failure 
to comply with the provisions of that section 
may amoutit to no more than a oioro defect in 
procedure which is cured hy s 87 of the Act. 
RaM.II MAL V. S UYED W \ZIR HUS VIN AND 
SAIYED AHMAD ALI, 14 0 C. 207= 11 Ind, 
Cas 925, (24 W.R. 75, 1 A 465. 23 A. 233, 

93 P.R. 1983, R.) 

-S. 35 ( = 8. 35 of 1877 = 8 35 of 1871 = 8. 36 

of 1366 = 8. 29 of 1864.) 

(404) —S. 35 ( = /2s(7w2ra'ion ^cf, 1877, s. 35) 

--Oifl to wife — Registration by the donor himselfi 
if necessary—Admission of execution by wife a9 
‘ donors ’ representative. —A Hindu executed a 
deed of gift in favour of his .vtfo and died and 
the deed was subsequoiitly registered at the 
instance of the widjw. Held, the widow being 
entitled in the circumstances of the case to lot* 
tors of administration to the estate of the 
donor, was pGma facie qualified to admit exe¬ 
cution of the document as his ** roproseotative 
within the mmning of s. 35 of the Aot, the fact, 
that she horsoll was the donee under the doou- 
mout being immiterial. BhAUATOSH BaNER- 
,IEE V. SHEIKH SOLEMAN. 10 C.W.N.7l7=S6 
C. 584=4 C.L.J 340 (23 M 580, R.i 

(405) —S. 35 ( = Re 5 isfrafioH Act, 1877, s. 36) 
—Registration of document as against person 
denying execution—Admissibility in eyidenco.— * 
The registration of a document by the Sub- 
Registrar as against a person denying execution 
thereof, is uftra yires and illegal. The doou- 
meat cannot be admitted in ovideuce as against 
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.Registration Act (XYI of 1908. Ill of 1877 

of 1864! 

XIX of 1843)— continued, 

the party denying exeoabion. R vzi-UN-NISSA 
V. SABIR Hussain. 26 A. 57 = A W N 1903 
195. (I A. 465. 25 A. 337. 23 A. 233 RJ ' 

(406)—S. 35 — Admission of execution by 
representatives of donor—Error of registering 
o^cer in procedure, registration not rendered 
invalid by.^On the plaintiff’s contention that 
the deed of gift relied on by the defendant was 
not duly registered and tberefore inadmissible 
in evidence, because all the three sons by the 
deceased donor and notone of them only should 
have ^mitted the execution before the registec- 
ing officer and s. 60 could only apply and 

render documents admissible in evidence when 

the terms of s. 35 had been complied with, 

assuming thit the three sons 
joined in admitting the execution 
of the document and that the registering officer 
was m error in considering the only son that 
appeared as sufficiently representing the 
deceased donor, such error and the consequent 
non-compliance with the provisions of s, 35 
constituted only a defect of procedure in the 
course of registration which was not therefore 
invalid on that account. Pakran v. 

fr. o w 33 C. 584 = 

10 C.W.N, 717 = 4 C.L J. 340, 13 C.W.N. 722.] 

of ® -Patta—Registration-Act XX 

33—?o«sen<.-Under s. 36 of Act 

Registering 

wheronf ® patta (the execution 

wnereof is admitted), whether the executant 

V. DOOLA Qazbe KOOLAN, 19 W.R. 198. 

— P *"" Registration Act, 1877, s. 35) 

/niW "lajor son and 

tfnnL J and minor son-Begislra- 

on admission of executants, validity of, as 

S The mortgage bond 

Pir.a ? been executed by a 

next^ a,nda 3 guardian and 

aflnif " ^ his, and by his 

aauit son and registered on the admission of 

the two executants. The fact of the debt was 

the allegation that 

would loourred for any purpose which 

ohhiaf t^he pious 

dels Payieg it. There was no such 

L en ,}d "e'^tfatiou of the mortgage-deed 
as could prevent its afiecting the share of the 

th«r f well, and the mortgagee was 

whoTi”"? a heorae for sale of the 

deed mortgaged under the 

f T)AS, 21 A. 281 

'^■B.=A.W,N. 1899, 39. 

s Registration Act, 1871, 

EfffiJnf —Improper registration— 

ilC ‘he section, taken liter- 

officer registering 

'^ag'a‘ 8 '' a deed, which pur- 
^rts to be executed by several per.sons, if any 

anneai-o persons deny the execution or 

*’® any disability; such a 

onatruotion, however, would cause great 


Registration Act (XYI of 1908, III of 1877, 
Vin of 1871, XX of 1866, XVI of IbGl, 
XIX of 1843)— continued. 

and injustice, which it cannot be 
Ti^gislature contemplated; and 
would be inconsistent with the language and 
tenor of the rest of the Act. The words of the 
section, must, therefore, be read distributively 
and be construed to mean that the registering 

qfoad the i.the documenf 
the did persons, who deny the execution of 
the deed, and quoad any person.s, who appear 
to be a minor, an idiot ora lunatic: TWe 

thi extending the clause 

further than this, so as to destroy the opera 

tion of the deed as regards those, who admit 
the execution and who are under no disability 
hich would be the practical effect ot a refusal 
o register at all. The proviso to the 23rd 
section of the Act shows that the Legislature 
contemplated a partial registration ofl dee^ 

that is. partial as to the persons executing it’ 
[AppL, 5 A. 699 = 3 AWN 155’ R an for?* 
P.B 26 A. 57 = 23 A.W N •l 95 ?’ 

N ■ 329’]"^ Thffi’ f 7 ^3’ 6 C.W 

u o ■ ^ provisions 

Registration Act have not been complied 

with, does not render the registration of a 

document invalid. Muharimad Ewaz v. Birt 

Lau lA.465,P.C. = 41.A.166 = 3Sar 735 (15 

B.L.R 228 = 2 I.A. 210 = 24 W.R. 75 P & 

(410) S. 35 ( = i2e^isfra/io7i 1877 « 

behalf Registration of bond without minor 
being represented-Effect on minor’s righlTZ 
property^-Where, in the case of a bond execut 

ed by a father on behalf of his minor so^ the 
minor was not represented on the regi’stra 
tion of the bond, such bond could not aflei the 
minor s rights or interests in the property com- 

Ta a w JOGRAJ, Singh 

I A TgVr wo 1 ®®’ ^33. P.G.=4 

W.N.1899 sVr ■ = 

^ll)---iS 35 ( = Regis^ya^io>t 1877 s 35 i 

Object.—The object of s. 35 of the Registra- 
lon Act IS that, if the registration aifthori 
ties refuse to register on the ground that the 
executant is a minor, the quesUon of minLitv 
may at once be brought into a Civil CourtTnH 

there determined. Chunee Mul Joharv / 

CH0Wdhry,"^ 8 C ^671/i 


Registrar bound to register on— Regular suit to 
be maintained for compelling Registrar to regis- 
ter-The Registrar to whom a deed is present- 

nothing whatever to do 

possible operation as 
regards third parties who are not pLtieTto it 

Where he has no doubt that the instrumeut has 

: / I 1° executed by those by whom it pur! 

ports to have been executed, it is olesriyhis 
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Registration Act (XYI of 1908, III of 187/, 
VIII of 1871, XX of 1866. XVI of 1864, 
XIX of 1843)—continued. 

duty to register it. The High Court there¬ 
fore directed the Registrar to register the deed if 
the parties had complied with the provisions of 
8. 29 of Act XYl of 1864. By the express words 
of 8. 15 of Act XVI of 1864, “ a regular suit ” 
must be brought in order to compel a Registrar 
to register. Observing that the lower appellate 
Court was wrong in having proceeded with the 
matter as a miscellaneous application, the High 
Court treated the matter as Jt had come before 
it on special appeal in the regular course. 
MUTUKDHARBF, LAL V. SHAIK FUZUL HOS- 
SEIN, 6 W.R. Mis. 13i. [D.. 1 C.L.J- 126.1 

(413) _s. 35-Sf^c Minor—Contracts by 

MINORS, 21 C. 872. 

(414) -S 35 NOS. 342. 397 to 400, supra 
and NOS. 7. 88, infra, 

(415) -Ss. 35,40, 41 \ = Registration ^cf.l877, 
ss. 35. 40. 4li— Presentation of will for registrar 

lion after denth of testator—Inquiry as to dis¬ 
ability of testator. — Where a will is presented for 
registration after the death of the te>*tator, the 
rules laid down in s, 35 of the Act for an enquiry 
as to the testator’s minority or sanity do not 
apply. AltUMUGAM PILLAI V. AKUNA- 
CHELAM PILLAI. 20 M. 254. 

(416) —i)'s. 35. 73, 74, 75. 87 { = Registration 
Act, 1877, ss. 35. 73, 74, 75 und 87) - Registra¬ 
tion of’-Document under orders of District Regis¬ 
trar, time ‘torpresentation, extension of—Proce¬ 
dure^ defect of—Registration after fixed period, 
effect of —Indian Limitation Act IXV of 1877), 
s. 5, if applies to Registration Act—Registration, 
invaiidity of, may be impeached by a person 
interested, though no party to the deed.—The 
Registering ofticer has no jurisdiction to 
register a document, presented after the lapse 
of thirty days from the date of the order passed 
by the District Registrar, under the first pars- 
graph of s 75 of the Registration Act. even if 
the time for such presentation is extended by a 
subsequent order of the District Registrar. It is 
not a mere matter of procedure. A document, 
registered after the said period of thirty days, 
is not validly registered, and creates no title. 

(2 I. A. 210 = 15 B.L.R. 228, 4 I. A. 166 = 11 A. 
465, D.\ 23 A. 233, R,) The order of the Dis¬ 
trict Registrar, directing the registration of a 
document, after the lapse of thirty days from 
the date of the order passed by him under the 
first paragraph of s. 76 of the Registration 
Act, is ultra vires. S. 6 of the Limitation Act 
has no application to such a rase, and time for 
registration cannot bo extended under the 
section. Where a pension is affected by a deed 
which be impeaches as not duly registered, it 
is open to him to take the objection, although 
he was no party to the deed. Baban SaftaI 

v UDIT NaRAIN a^ia.s NAND KlSHORE LAL, 

S’C.L.J. 188. (32 I. A. 113 = 27 A. 217, D.) 

(417)—Ss. 35. 73, 76, 77 ( = Regrisf)afion Act, 
1877, ss. 35, 73, 76. 77)—Denial of execution, 
meaning of—Sub~Registrar exercising Regis¬ 
trar's powers, — The case of an executant not 


Registration Act (XYI of 1908, III of 1877r 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of IM^)—continued, 

appearing in obedience to the summons of a 
Sub-Registrar to admit execution, is tanta¬ 
mount to denial of execution, withiu the mean' 
ing of ss. 35 and 73 of the Registration Act. 

(11 B. 691.5 C. 445, 16 C 189, R ) Where a 
special Sub Registrar, exercising the functions 
of a Registrar, refuses registration on the ground 
of the executant's non-appearance within eight 
months to admit execution, his order of refusal 
will be tantamount to (he order of the Regis¬ 
trar, and a suit will lie to compel registration 
under s 77, Registration Act. KUDRATHI 

Begum v. najibunnessa. 25 C. 93. [E., 

29 A, 284 = A.W.N. 1907, 46 = 4 A.L.J. 
171.] 

(418) —S 5 . 35. 75. 77 Registration Act, 

1877, ss. 36, 75 and 77)— Confracf of sale 
followed by conveyance—Smt to enforce such 
conveyance without resort to procedure under 
Registration Act.—Where a contract of sale is 
followed by a conveyance, it is not incumbent 
on the vendee to take steps under the Registra' 
tion Act to compel the registration of the con¬ 
veyance, before suing in the Civil Court for 
such registration. The sections of the Registra¬ 
tion Act, relating to procedure, to be followed 
for the registration of dooumfnts, are merely 
permissive, and do not exclude a suit for the 
enforcement of a contract, which includes an 
obligation to register the deed executed in pur¬ 
suance of such contract. RAM GHULAM v. 
CHOTEY LaL, 2 a 46. [Diss., 9 C. 150, 16 
M. 341; F., 16 A, 303 = A.W.N. 1894, 94 ; 

R., 4 L.B.R. 91, 24 A. 402; D., 3 A, 397, 

F.B.] 

-S. 36 (=8, 36 of 1877 = 8. 36 of 1871=- 

a. 37 of 1866 = 8.21 of 1864.) 

(418-(j)—S. 36-See NOS. 421, 777-a, infra. 

(419) —Ss. 36. 39. 49 ( = Rcf/isfrafion Act, 
1866, ss 36, 40 and AO)—Decree holder's appli¬ 
cation for execution by sale of lands of judg¬ 
ment-debtor—Objection of purchasers—Deed tm- 
properly registered, effect o/—Zrrej/iifarify in 
procedure, objection to. — The Registration Aotof 
1866 contains powers for compelling the attend¬ 
ance before the Registrar of persons whose 
presence is necessary for the due registration of 
deeds. Consequently a registering officer is 
not authorized to register a deed of sale in the 
absence of the vendors and their agents, merely 
because ho is satisfied that there has been a 
sale pursuant to previous agreement. Unless 
a deed has been registered in accordance with 
the provisions of the Registration Act, it must 
bo regarded as unregistered, though in fact, it 
may have been improperly admitted to registra¬ 
tion. A decree-holder cannot bo delayed or 
prejudiced in proceeding to execution by any 
incomplete arrangements between his judgment 
debtors and third persons to which he is a 
stranger. Objection to the irregularity of the 
Court of first instance in not framing issues 
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Registration Act (XVI of 1908. Ill of 1877 

0 ( 1366. XVr of 1864.* 

before decision, is of no effect if the party object¬ 
ing has not been substantially injured bv 
such irregularity. Sah Koondan Lall v. 
MakhunLall. 1 N.W.P, 247 . 

h iie/usaf 

by Sub-Regtsirar to register--Appeal (o Regis¬ 
trar Whether suit lor registration in Civil 
CoYtrnaintatnahle.-^k sale-deed was present- 
ed for registration, but the executants did not 

reported 

the fact to the Registrar and was directed bv 
the latter not to register it. Registration uas 
accordingly refused. An appeal against that 
tbeRegistrar was dismissed. It appear- 
ea mat the summonses issued by the Sub- Regis- 
trat to the executants had been returned un- 
served. The vendees brought a suit for regis¬ 
tration of the document. Held, that the suit 
was maintainable, the refusal by the Sub-Regis- 
rar o register not being based upon denial of 

Smr^ a HUSAIN v. Bharat 


o^’ { = Registration Act III 

5s. 35. 36, TSj—Hon-appearajtce on 
ns under s. 36, whether amounts to denial 
of execution within s. 35.-The failure of a 

^ document to appear in obeo'^- 
^ summons issued to him under s. 36 of 

1877) and duly 

outin K° equivalent to a denial of exe- 

on by him for the purposes of s. 35 of the 

ioa'nm ^ register- 

nn!i *^egister* the document 

en«M U section, and thus 

enable the party seeking registration to take 

lo have the document re- 

fo of ibe Act. A refusal 

inff rii? is a denial within the moan- 

fr, wilful refusal or neglect 

asMtr.^” admit execution, in obedience lo 

V ^°*^s for that purpose, should be deemed 

dLifl Q therefore, a 

tbaf fu j contains nothing to the effect 
*.u ^ ® denial or refusal to admit must be in 

obiecrn^^l ^^^K'stering officer. The 

a f'Di-fo- Act is that all documents of 

sonn description shall be registered as 

Wonirl n ^iter their execution, and it 

Wern such object, if it 

temiiri^ ^ ^ person executing a document 

or 1 l registration and successfully evading 
‘ disobeying the process of the 

befio . “ prevent the document 

H R® SHAIK ABDUL Aziz, 

18 M. ®255. 


?■ .n ^ 7 ®- 1877 = 8 . 39 of 1871 = 

8 . 40 of 1866 = 8 . 34 of 1864 .) 

( 422 )-S. 39 —Se e Nos. 343 , 419 , sv ^ ta . 


Registration Act (XVI of 1908, III of 1877 

-S. 40( = s. 40 of 1877 = 8. 40 of 1871 = 

^ 46 of 1864clause of 1866 = 

(423) S, 40 5ee No. 415, supra, 

^^-Registration 
Act, 1866. ss. 44, 46, 65—Deposit of will— 
Prohate~-Jurisdiction,--H made a will and 
deposited It with the Registrar of Assurances 
at Bombay under a sealed cov^r under s. 44 of 
the Registration Act, 1866. On N’s death his 
executors applied to the Regi.tr..r to deliver 

original wii, in order to 
enable them to apply for grant of probate 
thereof. The Registrar refusing to part with 

JhLenn” A “"thenticated copy 

thereof under the seal of his office. On the 

motion of the applicants, the executors, for an 

order to the Ecclesiastical Registrar, directing 

him to issue a citation, under the seal of the 

Court to the Registrar of Assurances, to bring 

in and deposit with the Ecclesiastical Registrar 

High Court alone that the /actum of the Will 
could be tried and determined, and that for 
that purpose it was absolutely necessary that 

he original Will itself should be brought iL 

the Court :(iu that a mere copy of it would 
not be sufficient; fiii) that the Hfgh Court 
has the power to call upon tbe Reeii-trar- 
General of Assurances, as well as upon anybody 
else, to bring a Will in his custody into Court- 
and (ivj that the Registrar-General of S 
ranees should not gwe up any will when 

applied to by a parly interested in its produc- 
lion but should wait for an order of Court * 
and (v) that tbe proper procedure for him 
under the present circumstances would be to 
make a copy of the Will for his archives and 
make a note on It that tbe original had been 
removed into the High Court h% its order to- 

CO G 13S 0/AGINDAS, 3 B.H. 

fi ^7®’1877 = 8. 41 of 1871 = 
s. 76 of 1866.) 

(425) S. ^l—See No. 415, supra. 

-1877 = S. 42 of 1871 = 

8. 44 of 1866 = 8. 46 ot 1864.) 

(426J—S. 42—See No. 275, supra. 

S. 43 ( = s. 43 of I877 = s. 43ofl871 = H 77 
of 1866 = B. 47 of 1864.) 

(427) —S. 43—Sec No. 424, supra. 

-S. 44( = s. 44 of 1377 = 8. 44 of ifl 7 i- 

s. 45 of 1866 = 8. 48 of 1864.) ^ 

(428) -S. 44—See No. 424. supra. 

?? ^7®' 1877 = 8 . 45 of 1871 = 

8 ‘. 46 of 1866 = S. 49 o.f 1864.) 

(429.I~S. 45—See No, 424, supra. 

-?■ 1877 = 8 . 47 of 1871 = 8 

47 of 1866 = 8. 67 of 1864 ) 

i=RegistrationAct, 1877. s. 47) 

-RegxstraUon-Priority-Date of the deed— 
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V .A 




»» » 

©e^istration Act (XVI of 1908, III of 1877, 
VIII of 1871, XX of 1866. XVI of 1864, 
XIX of 1843 )—confintwd. 

Date of registration— Possession.—Where two 
deeds be-iring diSereat dates are each regis¬ 
tered OD diSerent days, the priority as between 
them is ascertained with reference to the dates 
of the deed and not with reference to the 
date on which they were respectively regis¬ 
tered. This priority is nob influenced by the 
fact that the party having the later deed is 
in possession of the property. NARAYAN v. 
LAXUMAN, 6 Bom. L R. 687 = 29 B. 42. 

47 {= Regislratiori Act^ 1877, s. 47) 
—Several deeds of sale registered — Priority 
according to date of execution.—The sale-deed 
executed in favour of the plainlifi, in this case, 
was executed before, but registered subsequently 
to. that of the defendant. Plaintifl’s claim 
under his deed was rejected by the lower Courts, 
bub the High Court held that, as both the deeds 
of sale were registered according to law. they 
would operate as from the respective dates of 
their execution in accordance with s. 47 of the 
Registration Act, and the plaintifl’s claim was 
therefore superior to that of the defendant. 
Also it was clear that the defendant hal notice 
of the plainiifl’8 equitable title to the lands 
under the sale-deed executed to him SaNTAYA 
MANG\HSAYAv. NAUAYAN, 8 B. 182. [Appr., 
1L.B.R..‘293: P., 20 B 158. 27 B. 409. 29 
B. 42 = 6 Bom. L.R. 687 ; D., 30 A. 238 — 
A.W N. 1908, 99 = 6 A.L 3. 607.] 

(432)—S. 47—Compui8or?y registration of 
document after time—Defect in procedure- 
Detect whether curable by s. 87, Registration 

Act (III of 1877)— of third party to ques¬ 
tion registration—Recital of consideration in 

registered docnment-Effeci-Subsequentdemal. 

_Where a document which had been executed 

on the 7th Ootobec 1879, was actually present¬ 
ed for registration and registered on the l.ith 
January 1881, it was held that,as tbodocumeut 
was presented f^r registration 15 months after 
execution, it was not on the date capable of 
registration; that the defect was not cured by 
the provisions of s. 87 of the Registration Act, 
as the defect was one which affected the 
authority of the registering officer to register at 
all* and that it was open to a person not a 
party to the suit in which a decree for compul¬ 
sory registration of a document was passed, 
and whoso rights as mortgagee under a regis 
tered deed were then in existence, to dispute 
the validity of such registration so far as it 
affected his interests. (24 W.R., P.C., 75, 00 
P R. 1877, D ; 10 B.H.C. 98. F. ; 5 C 820. 4 
a! 206. 7 W.R. 150. P.) [AppL, 21 P.L.R. 
1900: D.. 44 P.R. 1901. 14 0.C. 207 = 11 Ind. 
Gas. 925.] Whore a registered mortgage-deed 
contained a recital that the consideration had 
been paid in full, and boro an endorsement by 
the registering ofiicor that the mortgagor 
had admitted receipt of the same in h»a pre- 
eonoo, the subsequent denial of the receipt of 
the consideration by him was held not suflici- 
ont to rebut the presumption of 

Bhaqat Singh v. Ram Narain, 93 P.R. 
1883. 


Registration Act (XVI of 1908. Ill of 1877, 
vni of 1871. XX of 1866, XVI of 1864, 
XIX of 1843)— continued, 

(433 & 434)—S. 47 ( = Pe£/is(r£rfi£m Act, 1877, 
s. 47)— Registered sale-deed subsequent to option¬ 
ally registrable but unregistered mortgage— 
Decree on prior mortgage—Right of purchaser 
not affected-Purchase with notice of encum¬ 
brance—EsioppeL —Under s. 47 of the Act the 
operation of a registered document as against 
unregistered document tikes effect from the 
moment of execution. So, where subsequent 
to the execution of an optionally registrable 
but unregistered mortgage the property was 
sold by a registered sale deed, the prior un¬ 
registered d^ed ceased to operate as regards the 
property comprised therein from the date of the 
subsequent registered deed, and a decree after¬ 
wards obtained on the document which had 
ceased to operate ciuld not revive its operation. 
But if the subsequent purchaser took the pro¬ 
perty with lull notice of the prior unregistered 
encumbrance he was estopped from claiming as 
against the mortgagee. MiRAN PiNJARA v. 
Ram.\SA. 6 C.P.L.R 112.(6 M. 88. lYof F.\l 
A. 88, F.) [R., 8 C.P.L.R. 109.] 

(435)—S. 47—Execution of mortgage-deed— 
Attachment of obligation—Deed when operates 
—Sec Mortgage—General, 15 C.L.J. 61. 

(43Gi—S. 47— Nos. 37, 38. 276, supra. 

(437) —Ss. 47, 49, 50( = Re( 7 isfrafion 4cf, 1877, 
ss. 47, 49, 50)— Registration —Compefinp regis¬ 
tered documents — Priority—Delay in effecting 
regisiratio7i—i^otice> —As between two innocent 
purchasers both under registered documents, 
the one whoso conveyance was first executed 
has the prior right without regard to the dates 
on which the two documents woie registered. 
Delay in effecting registration when registra¬ 
tion effected within the period allowed by 
I law, cannot possibly be held to amount to 
' negiigonce so ms to bring the case within the 
rule of estoppel. There is no authority for the 
proposition that if the subsequent purchaser 
I has no notice of the prior purchase his tiilo 
will prevail over that of the prior nurobaser, 

Mauno My.at Thu v. m.aung Tha Zan, 
IL.B.R. 293. f2B. 343, 8 B. 182. 7 C. 763, 
i GM. 148. 9 B. 427. 10 C. 1073, 20 M. 250, R.) 

-S. 48 ( = 8, 48 of 1877 = 8. 48 of 1871 = 

: s. 48 of 1866). . 

i (438)— S. 48 [ — Registration Act, 1877, 3. 48) 

! —Oral mortgage—Registered sale-deed,—One 
\ Bahadur mortgaged lands to the plaintiffs 
orally by way of conditional sale and the mu¬ 
tation of names was effected in the Revenue 
Records but possession was not delivered to the 
I plaintiffs. Bahadur, the mortgagor, brought a 
; suit for redemption of the mortgage and obtaiu- 
i cd a decree permitting him to redeem on 
payment of Rs. 201. On appeal the amount 
was raised to Rs. 529. Before the expiry of 
the period fixed by the Original Court for the 
payment of Rs. 201, Bahadur sold the land to 
one Amir Ohand by a registered sale. The 
plaintiff's suit for foreclosure of the mortgage 
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Registration Act {XYI of 1903, III of 1377, 
VIH of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continiied, 

was dismissed on the ground that proper pro¬ 
ceedings under the Regulation (XVII of 1806) 
had not been taken. PlaintiSs now sued for 
the recovery of Rs. 529 by sale of the mortgaged 
lands. It was contended on behalf of Amir 
Chand, the vendee, that the plaintifi’s mortgage 
being oral and unaccompanied by possession, 
the registered sale in his favour must take efiect 
against the mortgage, under s. 48, Indian 
Registration Act, III of 1877. Held, that 
3. 48, Indian Registration Act, III of 1877 
was not applicable to the circumstances of the 
case and the plaintifis were entitled to the 
relief claimed on the ground that the mortgage 
was an accomplished fact, given efiect to in 
the Revenue Records and had been considered 
by the Courts which had given decrees referring 
to it, all before the sale-deed in favour of Amir 
Chand was executed. SHANKAR Das v, Ram 
Das, P.L.R. 1900, p. 131. (115 P.R. 1890, D.) 

(439) — S. 48 ( — Registration Act, 1877, s. 48) 
—Oral sale oj ’property mortgaged with posses¬ 
sion— Ruhsegxient sale by a registered document 
— Priority. —Land in dispute was mortgaged 
with possession for Rs. 99. After the mortgage 
it was verbally sold for Rs, 175 to another 
person, but the mutation of names in the 
Revenue register as regards the sale was refus¬ 
ed to the vendee on the ground that he had 
not redeemed the land from the mortgagee. 
Subsequent to the oral sale the land was sold 
to the plaintiff for Rs. 270 by a registered deed. 
Held, that; the intermediate transfer was not 
protected against the subsequent registered 
deed by s. 48 of the Registration Act 1877, 
because it cannot be held that the transfer was 
accompanied or followed by delivery of posses¬ 
sion. Held, also, that the said section refers 
only to delivery of possession of the property 
itself, and could not be taken to cover the 
transfer of the rights of the mortgagor remain¬ 
ing, i.e., the right to redeem the property. 
Ram DAS V. Sanwana Ram, P.L.R. 1900, 
p. 352 = 10 P.R. 1900. (13 M. 324, R.) 

(439-a)— S. 48—OqZ agreement to sell — 
Subsequent registered sale-deed to a third person 
with notice of agreement—First agreement can 
be specifically enforced—Priority of registered 
agreement — Notice .— An oral agreement to sell 
property, even though not accompanied or 
followed by delivery of possession, would be 
protected against a subsequent sale of the 
same property effected by means of a competing 
registered instrument, if the person claiming 
under the latter had in fact notice of such 
agreement. BalDEO PRASAD v. PRAG DAS, 
11 A.L.J. 137 = 18 Ind. Cas. 533. 

(440) — S. 48 ( = Registration Act, 1877, s. 48) 
—Pquitable mortgage constituted by deposit of 
title-deed—Priority over subsequent registered 
charge, —An equitable mortgage constituted by 
a deposit of title-deeds of certain property, is 
uot*‘anoral agreeement or declaration relating 
to such property’* under s. 48 of the Registra- 
•tion Act, so that it would have priority even 

0. Vin-43 


Registration Act (XYI of 1908, III of 1877 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

against a subsequent written and registered 
charge. COGGAN v. POGOSE, 11 C. 158. [2?*., 
L.B.R. 1893—1900, 660, 33 C. 410= 10 C.W.N. 
276 = 4 C.L.J. 102; Commented upon , L.B.R. 
1872—1892. 555.] 

(441) — S, 48 { = Registration Act, 1877, s. 48)— 
Oral agreement to sell in favour of incumbrancer 
—Subsequent registered sale to third party--Effect 
of sale—Delivery of possession—Transfer of Pro¬ 
perty Act—Effect on s. 27 of S^edfic Relief Act.— 
Where a mortgagor agrees to sell by an oral con¬ 
tract, the mortgaged property to the mortgagee 
in possession, and subsequently sells the same 
by a registered conveyance to a third party with 
notice of the incumbrance and the oral contract 
to sell, the mortgagee is entitled to specifically 
enforce the oral contract, notwithstanding the 
subsequent registered sale. The mortgagee’s 
possession under the incumbrance together 
with the agreement to sell is equivalent to 
delivery of possession within the meaning of the 
Registration Act, s. 48, Neither Act IV of 1882 
(Transfer of Property Act) nor the Registra¬ 
tion Act. nor the decisions as to the effect of 
notice with reference to s. 50 of the last men¬ 
tioned enactment, override the doctrine of 
equity embodied in s. 27 of the Specific Relief 
Act. Kanan V, Krishnan, 13 M. 324. 

(442) — S. = Registration Act, 1877, s. 48)— 
Registered sale with notice of prior agreement — 
Rights of nurc/iaser.-Notwithstanding a. 48 of 
the Registration Act, a party who purchases, 
even under a registered deed, with notice of a 
prior agreement for sale, shall not be allowed to 
retain the property, as against the person 
claiming under the prior agreement. Chunder- 
NATH ROY v. BHOYRUB CHUNDER, 10 C. 250. 
(7 C.L.R.481, F.\ 5 0.336 = 4 C.L.R. 257, R.) 
[R., 9 M. 119, 13 H. 324, 4 L.B.R. 26.] 

(443) —S. 4.8{- Registration Act, 1877, s. 48)— 
Oral agreement to sell—Constructive possession 
—Priority. —An oral agreement to sell certain 
land, when accompanied by the attornment 
of the tenants to the purchaser at the request 
of the vendor, is sufficient to prevail against sub¬ 
sequent registered documents relating to the 
same property, and the conditions of s. 48 of 
the Registration Act are satisfied by such pos¬ 
session. Palani v. Selambara, 9 M. 267. 
[Appr., 13 M. 324.] 

(444) —<9. 48 {^Registration Acts, IQm and 

1871, s. 48) — Registered instrument — Oral 
hypothecation.— under s. 48 of the 
Registration Act, 1866, or under s. 48 of the 
Act of 1871, an oral hypothecation, not accom¬ 
panied or followed by possession of the property 
charged, cannot prevail against a registered 
sale-certificate in respect of the same property, 
NATHU ram V. PHULCHAND. 6 A. 581= A.W. 
N. 1884, 183. 

(445) —S. 48 ( = Registration Act, 1866, 
s. 48)—Possession— Title — Parol agreement.— 
Though a purchaser under a parol agreement 
may, in some oases of immoveable property, 
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Registration Act (XYI of 1908, III of 1877, 
Vni of 1871. XX of 1866, XVI of 1864, 
XIX of 1843)— contintisd. 

and in all cases of moveable property, rely upon 
hi^ title against the former owner, that title 
will not avail him in any case against a rival 
registered purchaser, whether the property be 
moveable or immoveable. By a “declaration” 
as distinguished from an “agreement,” in 
s. 48. Act XX of 1866, is meant a declaration 
of his wishes by the owner with reference to 
his property not amounting to a contract, and 
which the maker is at liberty to recall, where¬ 
as by an “agreement” is meant something 
which, if correct in point of form, is binding 
on the maker. The strict provisions of the 
Registration Act as to registration do not apply 
where possession of the thing to be transferred 
is given by the owner to the transferee. As a 
general principle of law, the fact of obtaining 
possession aflects the title, and has, in all sys¬ 
tems of law, European and Oriental, been 
always treated as a most important element 
in the acquisition of title. Selam SHEIKH v. 
BairdonathGhatak. 3 BL.R. A.C. 312= 
12 W.R. 217. [F,, 14 W.R. 250, 9 B.H C. 

147; Appr., 47 P.R. 1871 ; H., 2 B. 299 = P.J. 
1880, 57. 12 W.R. 456 ; D.. 21 W R. 421, 5 C. 
336=4 C.L.R. 257, 7 C. 753 = 10 C.L.R. 129.] 

(446) —S. 48 ( = Iie(fistration Act, 1866, s. 48) 

—Registered sale-deed'-Pnrol sale accompanied 
with possession.—The plaintiff sued the defend¬ 
ant for recovery of possession of a house sold 
to him by a registered sale-deed by its owner. 
The defendant pleaded that he was in posses¬ 
sion of the house under a prior oral sale by 
the owner, that bo had paid the purchase- 
money and that a formal deed of sale was 
agreed to be passed to him. Beld, that the 
registered sale-deed would have priority over 
the verbal sale accompanied with possession. 
BhanDU valad RAJARAM v. Dama.1I valad 
JIVA.TI, 6 A.C. 59. {Expl., 7 B.H.C. 

O.C. 45; Douifed, 9 B.H.C. 121.1 

(447) —S. 48 Registration Act, 1866, s. 48) 

—Possession under unregistered lease—Priority. 
Under s. 48, where possession has been given 
under an unregistered lease, and such lease is 
dealt with merely as a parol contract, a register¬ 
ed lease to another party cannot prevail against 
it. NARSINQH PORKEAT v. Mussammat 
BEWA, 5 B.L.R. App. 86 = 14 W.R. 230. [2?^., 

9 B.H.C. 147 ; Appr., 20 W.R. 287; Cons., 5 
0. 3.36 = 4 C.L.R. 257; Expl, 7 C. 753 = 10 C. 
L.R. 129 ; R., 9 B.H.C. 121.] 

(448) —S. i^—Possesnon—Notice—’Transfer 
of debt accompanied with delivery of possession — 
Subsequent conveyance by registered deed—‘Pri¬ 
ority .—A, the owner of a house worth more 
than Rs. 100, made it over to the defendant in 
satisfaction of a debt, and put the defendant in 
possession. Subsequently, A sold the house by 
registered deed tothe plaintiff, who then sued for 
possession. Held, that, as the house was given 
over to defendant in satisfaction of a debt, 
and the defendant was in possession, the plaintiff 


Registration Act (XYI of 1908, III of 1877 
vm of 1871. XX of 1866, XVI of 1864! 
XIX of 1843)— continued. 

must be deemed to have had notice of defend¬ 
ant’s right. MAUNQ SIT YIN v. Mung BIN 
12 Ind. Gas. 905. 

(449 & 450» — S. 48 ( = Registration Act, 
1864, s. Applicability of section to transac¬ 
tions completed before Act came into force .— 
S. 48 of the Registration Act of 1864 did nob 
apply to transactions which became perfected 
before the Act came into force. So. where 
a lien was created before the 1st January, 
16C5, by mean.sofa verbal agreement, the subse¬ 
quent execution of a Gujoriti document (unre¬ 
gistered) after the Act came into force, in 
respect of the same transaction, did not affect 
the validity of the prior transaction which had 
become perfected. JIVANDAS Keshavji v 
Framji Nanarhai. 7 B.H.C,O.C. 43. [R. 

4 B. 126, P.B., 8 Ind. Cas. 178, F.B.] 

(451)—S. 48 { = Registration Act of 1871, ,s. 48) 
—Registered docume^it as against oral agreement 
or declaration—Priority—Necessity for transfer 
of possession.—The provision of a, 48 of the 
Registration Act of 1671, that documents 
relating to any property duly registered should 
take effect against any oral agreement or 
declaration relating to such property, unless 
where the agreement or declaration had been 
accompanied or followed by delivery of posses¬ 
sion, did not epply where there was no such 
alteration or transfer of possession. KiRTY 

Crunder haldar V. Raj Chunder 
Haldar, 22 W R. 273. [R„ 2 B. 299, 4 C. 

L.R. 257.] 

(452(^45.3)— S. 48— Scope—Oral agreement 
— IVritten agreement followed by possession.— 
This section refers only to oral agreements fol¬ 
lowed by possession and does not include the 
case of an unregistered document the registra¬ 
tion of which is compulsory. Such document, 
when not registered has no effect whatever and 
cannot be admitted is evidence under any 
circumstances. GhansHAM Das v, Hemraj 
92 P.R, 1890. 

(454)—S. 48 ( = Rc(7is/rflfio»i .4cf. 1877, s. 48) 
—Equitable mortgage—Mortgage by deposit of 
title-deeds—Executory agreement — Rej/isMred 
tnsfrurrwji^—Priorifi; —An equitable mortgage 
is not an oral agreement within the meaning 
of s. 48 of the Registration Act. “A mortgage 
by deposit of deeds is a complete act and not 
an executory agreement. ” 8. 48 of the Regis¬ 
tration Act is therefore not inapplicable to 
such a transaction. The holder of a registered 
instrument does not by virtue of that section 
take priority against an equitable mortgage by 
deposit of title-deeds. Maunq SAN Ya v. A, 

S.S.P.L. Venkrtachellum Chetty, L.B. 
R. 1893-1900, 660. [F.. 14 Bur. L.R. 211.] 

(456)—S. 48—Mortgage by deposit of title 
deeds—Whether it is something more than a 
mero oral agreement or declaration—See 

Equitable mortgage, 14 Bur. L.R, 2n. 
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Regiatratioa Act (XYI of 1908. Ill of 1877. 
VIII of 1871, XX of 1866, XVI o£ 1861, 
XIX of 1813)— continued. 

(456)—S. 48—ApplicitioQ of doctrine of 
11011109—500 SALE-GENBRAli, 4 L-B.R. 26. 

(157)—S. 48—503 Nos. 277 to 279, 344, 
£upra. 

(458)— 3s. 48, 50 ( = BeffistraHon Act, 1377, 
ss. 48 and 50)— Oral agreement — Subsequent 
registered agreement^Notice—Priority—Spe¬ 
cific performance —Delivery of pos 00 SstoH whe¬ 
ther necessary. —Tbe equitable doctrine that a 
subsequent registered sale-deed cannot bo plead¬ 
ed as a defence t") a suit for specific performance 
on a prior unregistered document under s. 50 
of the Act, if the holder of the registered 
document has notice of the latter, is equally 
applicable to a prior oral agreement to sell 
under s. 48 of the Act. (25 M. 11, R.) The pro¬ 
vision as to delivery in s. 43 of the Act does 
not preclude the party to the oral agreement 
from relying on the doctrine of notice, when 
there has been no delivery of possession. 

Thimmajamma V. ABDULLA Sahib. 17 M.L. 

J. 319. 


(459)-Ss. bO { = Registration Act, 1877, 
ss. 48, 50)— Preference between innocent purch¬ 
asers—Registered and unregistered deed—Oral 
alienations of immoveable property. —The only 
reasonable constcuctiou of s. 50 of the Regis¬ 
tration Act (HI of 1877) is that, where property 
under the value of Rs. 100 is purchased by two 
innocent purchasers, the one by a registered and 
the other by an unregistered deed, and there is 
no fraud shown, or other circumstances, which, 
m equity, would protect the unregistered pur¬ 
chaser against the registered, the title of the 
latter shall prevail—Per GarfA. G.J, (9 W.R. 
547, 10 W.R. 36, 10 B L.R. 380, 15 B L.R. 
296, 12 B.H.O.A.C. 179, R.) [Cons., 8 C. 597, 
^’.B,; Disc., 16M. 73; Buo see 16 M. 148, P.B.; 
P., 5 N.L,R. 82 ; R., L.B R. 1372—1892. 151, 
5 M. 139. 10 C. 424, 13 G. 70.] S. 50 of the 
Registration Act applies to the case of the two 
innocent purchasers, giving the preference to the 
one, who has taken the greater precaution to 
secure his tide (by registration), but not to the 
case of a subsequent purchaser, who registers, 
but who, at the date of his purchase, had 
actual notice of a prior unregistered purchase. 
Pontifex, J. ID., 7 C. 753, 10 0. 250; B., 6 B. 
168, 6 B. 515, 8 A. 540, 6 C.P.L.R. 112.] 
The broad dootriae that a purchaser under an 
unregistered deed, who has obtained possession, 
would have priority as against a subsequent pur¬ 
chaser, under a registered deed, is not deducible 
from 8. 50 of the Registration Act and the quali¬ 
fication cannot be imported into the section. 
The words relating to possession inserted in 
8.48 of the Registration Act are only a decla¬ 
ration of the law limiting the operation of 
oral alienations; the only oral alienations of 
which the law can take notice, in competition 
with registered instruments, ate those which 
are properly established by evidence of posses¬ 
sion. An oral agreement for the sale or letting 
•of land, coupled with poasessiop, is protected 


Registration Act (XYI of 1908, III of 1877 
Vlir of 1871, XX of 1366. XVI of 186l’ 
XIX of continued. 

by s. 48 as against a subsequent registered 
deed. FUZLUDEEN KHAN v. FaKIR MahO- 
MED KhAxN. 5 C. 336 = 4 G.L.R. 257. [D., 6 C. 
534 = 7 G.L R. 487.] 

—S. 49 ( = s. 49 of 1877 = s. 49 of 1871 = s. 49 
of 1866 = 8. 13 of 1864.) 

(460)—5.49 { = Registration Act, 1877, s. 49)— 
Unregistered deed—Local rules requiring regis¬ 
tration—Admissibility in evidence.—kn unregis¬ 
tered deed of 1866 wnioh ought to have been 
registered under the Punjab local rules con¬ 
tained in Judicial Gommissioner’s Circular 
No. 11 of 1869, nut being affected by the pro¬ 
visions of Act III of 1877 which was in force at 
the time the deed was tendered in evidence, was 
held admissible in evidence. There is nothing 
in s. 49 of Act III of 1877 which excludes as 
inadmissible or renders inoperative an instru¬ 
ment executed in the Punja'b in 1866. Nanak 
V. Chalu, 10 P.R. 1880. (46 P.R. 1669, R.) 

(4GU—5. 49— Registration in wrong office — 
Admissibility in evidence.—The mere fact that 
a compulsorily registrable mortgage-deed is 
registered in a wrong Registry office does not 
render it inadmissible in evidence as against a 
purchaser at an execution sale of the mort¬ 
gaged land who, not knowing that such land 
was subject to mortgage does not plead that 
he was misled by the deed not being registered 
at the proper office or that he was induced to 
purchase because, on enquiry at the latter 
office he learnt that there was no outstanding 
encumbrance. BasHESHAR DAS v Bhag 
WAN Das, 44 P.R. 1898. 

Registered deed—No posses¬ 
sion Validity. —No possession is necessary to 
render valid a registered mortgage deed. 
Balaji NARAYAN V. Ramachandra 11 
B.H.C. 37. 

(463) —5. ^9—Unregistered document—Evi¬ 

dence—Admissibility.—An unregistered docu¬ 
ment, if followed up by possession, may be 
used as evidence of that possession. Lalla 
GOPEE GHAND V. SHAIKH LIAKUT HOSSEIN 
25 W.R. 211. [Diss., 17 M,L.J. 469; R 27 b’ 
515,33 3,610.] . 

(464) —5. 49 { = Registration Act, 1866, s. 49 ) 
—Object—Mortgage-deed not registered—Per 
sonal covenant to pay —Evidence—Admissibility. 

The object of the Legislature in s. 49 of the 
Registration Act, XX of 1866, was that no 
document should be received in evidence as a 
document affecting an interest in land unless it 
should have been registered ; but it was not the 
intention that such a document should not be 
admissible in evidence for a purpose for which 
registration was not necessary. Therefore a 
mortgage-deed which is compulsorily registr¬ 
able is admissible as a bond simply for the pur¬ 
pose of enforcing against the obligor personally 
the payment of money secured by it, though it 
is not admissible as evidence to prove that the 
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VIII of 1971. XX of 1866, XVI of 18G4. 
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obligpe was entitled to the security of the land. 
LACHiMIlMT SINO DUCfAR v. MiRZA KHAI- 
RAT ALI. 4 B.L R.F.B. 18 = 12 W.R. 11. [F., 
7 B.H.C. A.C. 1, 2 N.W P, 8G0, 6 B L R. App. 
09.9 C. 520, P.B., L.B.R. 1893—1900, 125; R., 
4 Bom. L.R. 883 ; D., 4 C. 83. 9 B. 63; Expl.y 
5C. 611.] 

(465)—S. 49 { = Registration Act, 1877, s. 49) 
— Unregistered mortgage for over Rs. 100— Suit 
for breach of contract—Admissibility of unregis¬ 
tered deed in evidence, —Defendant executed to 
plaintiff an unregistered mortgage-deed of 
immoveable property for Rs. 800. The deed 
provided that the plaintiff ought to be in 
possession for a certain number of years and 
enjoy the usufruct in lieu of interest. Plaintiff’s 
case was that she was in possession under the 
mortgage for a certain number of years and 
that, thereafter, she was unlawfully dispossess¬ 
ed by the defendant. Hence she claimed 
damages as for breach of contract. Held, 
that, under r. 49 of the Act, the deed of 
mortgage being inadmissible in evidence, tho 
plaintiff was .not in a position to prove by other 
evidence, what tho terms of the contract were 
and that the suit was, consequently, unsustain¬ 
able. BALAJITELI v. MT. BANA BAI, 1 N.L. 
R. 47. (4 A. 232, 18 B. 745. F.\ 17 M. 456, 

D.) [F.y 5 N.L.R. 21 ; R,, 5 N.L.R. 70.j 

<466)—S. 49 { = Registration Act, 1877, s. 49) 
—Mortgage deed unregistered—Admissibility of 
such deed to prove that money had been bor¬ 
rowed.—The defendant executed a usufructuary 
mortgage in favour of the plaintiffs. The con¬ 
sideration was paid off, but the deed was not 
registered, nor did the defendant deliver up 
possession to the plaintiffs. The plaintiffs 
brought this suit for possession or for the re¬ 
covery of money they bad paid : Held, that 
the mortgage deed, being unregistered, was 
inadmissible in evidence as a deed of mortgage, 
but that it was admissible for the limited pur¬ 
pose of proving the fact that money bad been 
borrowed. JADOO ChAUBE v. BHAGWAT 

Chauue, 2 Ind. Cas. 516 = 7 A.L.J.71. (3 A. 
229, 4 A. 232, 26 A. 178, 4 A. 3, 15 M. 304, 22 
G. 444, R.) 

(467) — S- 40 i = Registration Act, 1877, s, 49) 
— Unregistered mortgage deed with implied per¬ 
sonal covenant to repay —Swif to enforce per¬ 
sonal obligatio7i—Admissibility o/ deed in evi¬ 
dence.—A mortgage deed, which, by law, is 
required to be registered, can bo used in evi¬ 
dence, in a suit to enforce an implied personal 
covenant to repay tho money advanced, al 
though tho same could not bo used as evidence 
in a mortgage suit. Myat ThIN v. P.C.V.E, 
KASU VISVANATHAN CHETTY. 4 L.B.R. 52. 
(15 M. 336, 9 0. 520, P.J L.B. 124, F.) 

(468) — S- Mortgage — Registration — 

Jurisdiction.—An nmcgistQTcd mortgage bond 
dealing with property of tho value of more than 
100 rupees could be sued upon only as a oom- 
mou money bond, and the Courts oannot, oven 


Registration Act (XYI of 1908, HI of 1877, 
VIII of 1871, XX of 1866. XVI of 1864, 
XIX of 1843)— continued, 

with the consent of parties, treat it as a mort¬ 
gage or make any decree thereon affecting the 
property mortgaged. SHIBO SOONDURREB 
Debia V. Soudaminee Debia, 25 W.R. 78. 

(469) —'5. 49— Mortgage — Compromise n 
course of mutation proceedings — Registration .— 
Where the law requires a registered instrument, 
in order to the effecting of a certain transfer of 
property by way of sale, mortgage, exchange or 
gift, such transfer can only be effected by 
registered instrument or by decree of a compet¬ 
ent Court. Where, in a dispute between tho 
plaintiff and her two sisters for mutation of 
names in tho Revenue Courts, a compromise 
was entered into, wbereunder they were ordered 
to be recorded proprietors of the property in 
dispute in equal shares, held that the order of 
the Revenue Court did not confer title, and the 
petition of compromise was not admissible in 
evidence under s. 49, Registration Act. RUS¬ 
TAM ALI Khan v. Gauua. 8 A.L.J- 918 = 33 
A. 728 = 12 lad. Cas. 109. 

(470) — S, 49 ( = Rff 7 is(ra/ion Aci, 1866, 

s. 49) -Pai/menf of mortgage-debt — Endorse- 
mejit of payment on mortgage-bond — Endorse- 
7nent 7iot registered—Admissibility m evidence, 
—Tho plaintiff hypothecated certain land to 
the defendant b) a duly registered instru¬ 
ment, and subsequently paid off the debt and 
received back tho instrument. At tho time of 
payment, tho defendant made an endorsement 
on tho bond to tho following effect—“25th 
Kartike of Sukla. Rupees two hundred and 
sixty throe, principal including interest, was 
received on account of this bond, and there is, 
therefore, no lien whatever.” Sometime after¬ 
wards plaintiff discovered that what be had 
paid in redemption of the mortgage claim was 
in excess of what was duo, and he brought a 
Small Cause suit to recover the amount over¬ 
paid, tendering in evidence the endorsement on 
the bond. The objection was taken that tho 
endorsomoot not being registered was not 
receivable in evidence, under s. 49 of the 
Registration Act of 1866. The District Munsiff 
dismissed tho suit upon the ground that the 
endorsement was not signed by the defendant 
and was, therefore, not admissible in evidence, 
but referred to the High Court the question 
whether tho evidence was rightly excluded. 
Held that tho fact of there being no signature 
to tho endorsement was no objection to its 
reception as confirmatory evidence of the sum 
received by tho defendant. Per Scotlandy C.J% 
—Tho endorsement was admissible for the pur¬ 
pose for which it was offered, although not 
registered, tho endorsement not being used as 
evidence of tho creation or discharge of an 
obligation, but merely as confirmatory proof of 
a fact provable by oral evidence although stated 
in writing. Pet Innes, J.—Tho endorsement 
was admissible ovidenoc, itsreoeption not being 
precluded by tho provisions of the Registration 
Act. Ven'katauama NAICK V. Chinna- 
THAMBU Reddi, 7 M.H.C. 1. [P,. 8 M. 63; 

R., 19 M. 288 ; D., 1 B. 197, 8 O.W.N. 922.] 
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Registration Act (XYI of 1908, III of 1877, 
VIII of 1871. XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 


(471) —S. 49 ( — Registration Act, 1877, s. 49) 

— Unregistered mortgage’bond^Evidence of 'per- 

sonal liability — Construction. —A compulsorily 
registrable bub unregistered deed, embodying a 
personal undertaking to repay money borrowed 
and alsoa hypothecation of property as security, 
is admissible in evidence to enforce the personal 
liability. [D., 102 P.R. 1900; Cons., L.B.R. 
1893—1900. 124 ; i?.. 10 C. 315, 13 A. 89. 15 
M. 336, 20 B. 553, U.B.R. 1904, 4bh Quarter. 
Registration,!, 19 M.L.J. 584, 32 M. 410 = 5 
Ind. Cas. 1.] The words '* shall be received as 
evidence of any transaction affecting land ” in 
8 . 49 mean “shall be receit'ed as evidence of any 
transaction no far as it affects land.” ULFAT- 
UNNiSA V. Husain Khan, 9 C. 520, F.B. = 12 
C.L.R. 209. [F.* 8 P.R. 1891, 4 L.B.R. 52 ] 

(472) — S. 49— Mortgage of immoveable pro- 
perty— Unregistered document if and when ad~ 
missible in evidence .— An unregistered bond 
whereby immoveable property is pledged by 
way of collateral security is admissible in evi¬ 
dence where effect is sought to be given to it 
for the purpose of obtaining a decree for money 
due under it. TUKARAU VlTHOJI v. KHAN* 

DOJI Malharji, 6 B H.C.O.C, 134. [R., 2 

B. 273. 9 C, 520, 14 B. 577, 15 B. 183, 20 B. 
553, 20 B. 408.] 

(473) — S. 4.9 { = Registration Act, 1Q71, s 49) 

— Unregistered mortgage bond containing also a 
personal undertaking—Divisibility of document 
—Admissibility in evidence. —An unregistered 
bond, containing a personal undertaking to 
repay money borrowed and also a hypotheca¬ 
tion of land above Rs. 100 as a security, may 
be used in evidence to enforce the personal 
obligation. It is unnecessary to consider whe¬ 
ther a document of this kind embodies only a 
single transaction or may properly be safd to 
contain two. Ma Tha v. Ma Shwe Hnit, 
L.B.R. 1893—1900. 124. 

(474) — S. 49{ — Registration Act, XX of 1866, 
ss. 17, 18, 49)— Mortgage bond — Suit for money 
decree-^Evidence. —Where, under a bond, laud 

IS pledged as a mere collateral security, and 
the bond is, to all intents and purposes, 
a simple bond for money lent, its registration 
is optional and it is not one of the instruments 
defined in cl. 2, s. 17, of the Registration Act, 
and it can be received in evidence in a suit for 
money in which a simple money decree is 
sought. WooDOY Chand Jana v, Nitye 
Mundul, 9 W.R. 111. [F., 12 W.R. 222 , 6 

B.H.C.O.C.J. 134; Appl., 10 W.R. 252 = 1 B. 
L.R.A.G. 192; R., 7 B.H.O. A.G. 1.] 

(475) — 5. 49 { = Registration Act, 1871, 

8 . 49)— Receipt releasing mortgage, if admissibU 
without registration .— The design of the Regis- 
^ation Act would be enlirelv defeated if a docu- 
Qient, introduced in a suit as of a kind not 
wquiring registration, could then forthwith be 
employed for purposes which the law intends 
to be efiected only by registered instruments. 
So, a document called a receipt but meant to 


operate as an actual release of a mortgage of 
immoveable property, cannot have such an 
operation unless it was registered, as required 
by s. 49 of the Registration Act, VIH of I87i, 
Basawa and GURBASAWA V. Kalkapa 
SHARHANA and SIDOJI, 2 B. 489. [F., 6 A. 

335 = A.W.N. 1894, 107; Appl, 7B. 123; R., 4 
B. 235. 19 B. 36, 103 P.L.R. 1905, 33 C. 613 

= 10 G.W.N. 551 = 3 G.L.J. 576 ; D., 9 A. 

108, P.B.-A.W.N. 1396. 310, 24 B. 609=2 
Bom. L.R. 422.] 


(476) — S. 49 — Mortgage — Saif to recover 
money—Plea of discharge — Pleadings — Produc¬ 
tion of mortgage deed—Whether necessary .— 
Where in a suit to recover a certain sum of 
money alleged to have been advanced on a 
mortgage of land, the defendant admitting 
receipt of the money pleads subsequent dis¬ 
charge, it is not necessary for the plaintiS to 
produce the deed of mortgage at all after such 
admission by the defendant, as the only ques¬ 
tion on the pleadings is whether the amount 
has been repaid or not. NiAZ GUL v. RAM 
DittA, 32 P.R. 1883. 

(477) — S, 40 { — Registratio?i Act, 1864. s. 13)— 
Sale — Sale-deed not rc^isUted^ Purchase money 
paid—Repudiation of contract—Suit for posses¬ 
sion .— Defendant executed in favour of the 


plaintiff a bill of sale in respect of the lands 
sued for, after receiving from him the full 
amount of the purchase money agreed upon. 
Afterwards, the defendant repudiated the con¬ 
tract, and refused to give effect to it by making 
over to the plaintiff the possession of the pro¬ 
perty sold, and thesale-deed was not registered. 
Id a suit by the plaintiff to recover possession 
of the land sold to him. Beld that the plain¬ 
tiff would be entitled to succeed if he could 
satisfactorily establish by other evidence the 
payment of the consideration-money and the 
execution of the sale. In this country, where 
there is no such legislative enactment in 
existence as the Statute of Frauds in England, 
titles to property can pass from one person te 
another by virtue of a contract not reduced to 
writing. There is nothing in the Hindu, 
Mahomedan or Regulation Law to invalidate 
such a contract. There is nothing in s. 13 of 
Act XVI of 1864 which says that no contract 


purporting to create or transfer any right, title 
or interest in land, shall be recognised by the 
Civil Courts, unless the same is reduced to 
writing. Held also that the plaintiff was 
entitled to show that the document was not 
registered, not from any fault of bis own, hot 
from the fraudulent conduct of his adversaries. 
MEER HEDALOODDEEN V. CHOWDHRY AB- 
DOOL SUTTAR, 9 W.R. 351. [D., 9 W.R. 528.] 

(478)—S. 49 { = Registration Act, XXof 1866, 
s. 49)— Sale of immoveable property by tegis- 
tered deed —Prior sale of same property by un¬ 
registered deed-^Suit for possession by pur¬ 
chaser under registered deed ^Admissibility of 
admissions before registration officer to prove 
prior sale. —The plaintiff sued to recover cartaia 
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VIII of 187J, XXof 18G6, XVI of 18G4, 
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immoveable property sold to him by the first 
defendant by registered deed of sale. Defend¬ 
ants two to four pleaded a sale to them by the 
-ame party, the first defendant, on a prior date, 
and that the first defendant after receiving 
cor sideration in full, had improperly refused to 
have their deed of sale r^-gisiered. The provi¬ 
sions of s. 49 of the Registration Aot of 1866 
having precluded the reception in evidence of 
the prior unregistered instrument of conveyance, 
the lower Courts hold that certain admissions 
made by the first defendant in an enquiry held 
before the Registration Officer were admissible 
in evidence to prove the prior sale. The suit 
was therefore dismissed with coats. Held that 
tho admissions made by the first defendant 
wore evidence against plaintiff, as made by one 
from whom plaintiff derived his title, but the 
provisions of the Registration Act precluded any 
effoot being given to the sale evidence by such 
admissions ; there being a writing, the sale 
could not be proved by mere oral evidence. 
Per Innes, J .—The term “instrument ” in 
s, 49 of Act XX of 18G6 was used on the under¬ 
standing that the writing was not merely 
evidence of tbo transaction, but was tho tran¬ 
saction itself. SOMU Gukukkal v. Ran- 
OAMMAL, 7 M.H.C. 13. [F., 4 B. 89; R.. 7 M. 

226. 13 M, 281, 119 P.L.R. 1906. G C.L.J. 
167.] 

(479)—S. 49 {=^P€oistralion Act, 1877, s. 49) 
Suit for possession—Plea of adverse possession 
Plea of sale under unregistered sale — Sale^ 
deed if ad7nissible as evidence of ur/mission 
of plaintiff's subsisting title—Burden of proof. 

In a suit for possession of a house and for 
arrears of rent, defendant denied the tenancy 
and pleaded adverse possession till 1875 and 
also claimed under an unregistered sale exe¬ 
cuted in his favour in that year by tho plain¬ 
tiff's predecessor in title, which ho had accepted 
in order to avoid further dispute. Plaintiff de¬ 
nied this sale-deed. Held that tho sale-deed 
being unregistered could not be admitted in 
evidence, and it was not open to the plaintiff 
who denied the sale, to make use of tbo sale 
pleaded by tho defendant as an admission by 
tho latter of bis subsisting right at tho date of 
the sale. Nor was there any admission by 
defendant that plaintiff’s right had subsisted 
up to 1875, for so far from admitting plaintiff’s 
title the defendant pleaded adverse possession. 
The burden of proof was on tho plaintiff to 
.show that tho defendant's possession was not 
adverse, and that he was plaintiff’s tenant. 
Though the defendant’s sale-deed was inadmis¬ 
sible, he oould fall back on his plea of adverse 
possession. NIHAL CHAND v. TEJU, 74 P.R. 
18B3, (121 P.R. 1882. 122 P.R. 1882, R.) 

(480)—S. 49 [-Registration Act^ 1871, s. 49) 
—Certificate of sale not registered, suit 7iot main- 
tainable bp holder of .—Plaintiff bolding an 
unregistered certificate of sale sued for posses¬ 
sion of tho property sold. Tho suit was held 
able to dismissal on tho ground that tho 


Registration Act (XYI of IQOS, III of 1877 
Vllf of 1871, XX of 1866, XVI of 1864* 
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unregistered certificate was, by reason of s. 49 
of the Registration Act, useless and inadmis¬ 
sible in evidence of the sale of the property 
comprised in it. The fact that the plaintiff 
subsequently obtained a :ertificate, got it 
registered and file! it in Court, could not 
make any difference. The registered certificate 
of a date lalcc than thao of (he plaint in the 
suit could not be admitted in evidence in sup¬ 
port of such suit, although the certificate 
might perhaps enable him to bring another 
action. HARKISANDAS NARANDAS v. BaI 
ICHHA, 4 B. 155. [R.. 17 B. 375; D„ 6 B. 189 
10 B. 444.J 

(481) —S. 49 { = Registration Actt 1877, s. 49) 
—^Agreement of sale accompanied with posses¬ 
sion .—An agreement of sale accompanied with 
possession is entitled to priority over a regis¬ 
tered deed of sale subsequently executed. 
Hari V. Hira, 2 Bom. L.R. 110. [F., 3 

Bom. L,R. 246.] 


(4821—5. 49 {-Registration Act, 1977, s. 49) 
Priority between unregistered and registered 
deeds—Auction-purchasi-.r, Rights of.—\ pur¬ 
chaser in possession under a registered sale-deed 
has priority over a person who claims under a 
prior unregistered mortgage unaccompanied 
with possession, of which tbo purchaser has no 
notice ; and if in a suit brought upon the 
mortgage, to which tbo purchaser under the 
registered deed is no party, the property is sold 
in execution of the decree obtained against the 
mortgagor, the auction-purchaser is in no better 
position than the mortgagee, in whose rights 
he stands, KARUASAPPA v. DHARMAPPA. 2 
Bom, L.R. 223. 


(483)—5. 49—Regisfra/iou Act (XX of 1866), 
ss. 17, 49—7n(erfs( in immoveable proptrty, docu¬ 
ment creating—Admissibility as evidence.—k 
document which purports to create a lien upon 
property as collateral security for money lent 
by giving the lender a right to have the property 
brought to sale, and to recover out of the pro¬ 
ceeds tho amount of money lent, principal and 
interest, is one which creates an interest in 
immoveable property, within tho meaning of 
fl. 17 of the Registration Act, and, as such, is not 
receivable in ovidoneo without registration. 
kala Chand MUNBUL V. GOP.\L Chundek 
Bhattachaiuee, 12 W.R. 163 [D.. 7 B H. 
C, O.C. 45.] 

(434)—5. 49—Lease—Repisfrnfiou. —A lease 
for more than a year is not tho less a lease for 
more than a year heoauso a condition is attached 
to the consideration, or that tho full term for 
which it is executed may bo lessened on tho 
payment of a sum of mon^y by the lessor. It 
cannot tborofore bo used as evidence in any 
Court unless it is registered. Buksh ALI 

BOOHEAN V. Srekmutty Nubotara. iS 

W.R. 468. 

(485) 5. 49 —Leaseyor more than a year 

Registration — —A lease of im¬ 

moveable properly for a term exceeding od6 
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year cannot be received in evidence without 
registiation. MUSSUMAT MOONA v. JEY 

Mungul Singh. 4 N.W P. i64. 

(486) — S. ^9 ^ Unregistered lease—Suit based 
on right of occupancy^ —In the above case, it 
was held that the plaiotili’s claim for posses¬ 
sion was not in any way aflected by the circum* 
stance that the lease held by him was not re* 
gistered and could not he produced in evidence. 
For the plaintiff’s claim was based on his right 
of occupancy and could be maintained without 
any necessity for the production of the lease. 
Sawantee V. SEWA Ram. 2 N.W.P. 33, 

(487) — S. ^9 ( = Registration Aciy 1877, s. 49) 
—Agreement to give lease unregistered - Admis^ 
sxbiltty 0 /, in evidence in suit for specific perfor¬ 
mance. —Jn a suit tor specific performance of 
an agreement to give a lea^^e, tbe dccument 
containing the leise does not require registra¬ 
tion, to be admissible in evidence, where it is 
only used for the purpose of proving the con¬ 
tract, for the brFach of which the action is 
brought. SRINIVASACHARYULU v. VEN- 
KATARAJU. 17M.LJ.218 {l7 M. ‘466. F.) 
[Diss., 21 M.L.J. 44, F.b. = 8 Ind, Cas. 520 = 
9 M.L.T. 142 ; F., 14 O.VV N. 65; R. Cited, 7 
11.L.T.278.] 

(488) —S- A9 —KubooUut ^Registration .—In 
a suit for rent, where the defendants admit the 
debt but plead payment, the non-registration 
of thekubooleut is nogtouudfor dismissing the 
suit, but it may be objected to when the kuboo- 
leut is tendered as evidence on a disputed point, 

SyudReza ali V. Bhikun Khan. 7 W.R. 
334. 

(489) —S. 49 { — Registration 1877, s. 49)-. 

Unregistered kabuliyat—Admissibility in evi¬ 
dence. —A kabuliyat which requires to be regis¬ 
tered, but which is unregistered, is admissible 
in evidence to prove the contract contained 
therein, when the party relying on it does not 
assert bis title under the incomplete kabuliyat, 
out complains of the breach of contract on the 
part of the other party in refusing to register 
the kabuliyat and give him cowle. and also in 
disturbing his possession. RaJA OF VENKATA- 
GIRIv. NARAYANA REDDI. 17 M. 456 = 4 M.L. 
J. 198, F.B. i9 B. 63, D.) [F., 17 M L.J. 218 ; 
R., 15 O.P.L.R. 33, IN.L.R. 47, 5 N.L.R. 
70.] 

(490) —S.49— Rent^Kabuliat for one year — 
Suit for rent of another year — Reaistraiion .— 
A kabuliat for a particular year cannot form 
the basis of an action for rent for the subse¬ 
quent year. If there is a provision in a 
kabuliat extending its term to more than one 
year, the document is not admissible in evi¬ 
dence without registration. KiSTO KALEE 
MooNSHEE V. AGEMONA BEWA, 15 W.R. 170. 

(491) —<S, 49— Recovery of possession under 
Act XIV of 1859, s. 15— Suit for declaration of 

itle — Kobala unregistered — Evidence .— Where 
he defendants have recovered possession of the 


Registration Act (XVI of 1908, HI of 1877, 
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tank in dispute under s. 15 of Act XIV of 1859, 
the plaiotifi, in order to recover possession Irom 
the defendants, must establish bis title. If 
the plaintiff’s title is derived by an unregistered 
kobala, it caonoi be given iu evidence, nor can 
it affect any property comprised iu it. KaLEE 

Churn Mundul v. Huradhun Pal, 20 W. 
R. 310. 

(492) — S. 49 { = Registration Act, 1866, 
s. 49)— Letter creating interest in land. —The 
defendant executed a bond in favour of the 
plaiuiifi and sent the following letter to the 
plaintiff with the title-deeds relating to a house 
belonging to tbe defendant: “I have the 
pleasure of handing to you the title-deeds of a 
bouse, 56, Lower Circular Road, as a collateral 
security for the Rs. 20,000 (twenty thousand 
rupees) which falls due this day. Please accept 
them from my manager, and kindly enlighten 
me for its safe destination.” Held that the 
letter was one creating an interest in land and 
should be registered. Without registration it 
would be inadmissible in evidence. DWARKA 

Nath Mitter v. S.M. Sarat Kumari Dasi, 
7 B L.R. 55. [R.. 10 B. 634, 33 C. 4i0 = 4 C.L. 
J. 102 = 10 C.W.N. 276; D., 20 W.R. 160 = 11 
B.L.R. 405.J 

(493) — S. 49— Evidence — Admissibility — 
Unregistered document—Registration compul' 
scry. —It is doubtful whether a plaintiff can rely 
upon a document which is not registered as it 
ought to have been and which is therefore not 
admissible in evidence under the Registration 
Act. Deb Narain Mundul v. beharee 
LaLL GHOSE, 18 W. R. 329. [R., 19 B. 36.] 

(494) — S. 49 { — Registration Act, 1877, s. 49) 

— Registration — Unregistered document—Money 
debt. —Where an unregistered document con¬ 
tains an admission of debt and ac the same time 
a mortgage of property to the extent of Rs. 100 
by way of security for repayment, it can, when 
divisible, be received as evidence to establish the 
debt, but not for tbe purpose of enforcing the 
charge on the land. Maing Wut AND Ml 
BWIN V. KO NYAUNG and Mi sin, L.B.R. 
1872-1892, 195. (4 C. 83, D. ; 4 B.L.R. F.B., 
18, 5C. 611, F.) [R.. L.B.R. 1893—J900, 

124, U B.R. 1904, 4th Qr.. Registration 1; 
F., U.B.R. 1897—1901, Vol. II, 375.] 

(495) — S. 49— Unregistered deed — Reception 
in evidence — S. 73, Contract Act —“ Masant >”— 
According to s. 49, a document compulsorily 
registrable but not registered shall not be 
received in evidence of a transaction affecting 
immoveable property. But, it can be used to 
enforce a right to receive compensation on 
breach of contract, though specific performance 
could not be enforced. Qacere : —Whether 
‘ masani ’ income is immoveable property 
within the meaning of s. 3, Registration Act, 
RAM SINGH V, Har GOBIND, 83 P.R. 1891. 
ID., 10 P.R. 1896, 102 P.R. 1900.] 

(496) — S. 49— Compulsorily registrable docu¬ 
ment unregistered — Evidence of collateral 
purpose — Admission of adoption .— A deed 
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Registration Act (XYI of 1908, III of 1877, 
Vlir of 1871, XX of 1866, XVI of 1864, 
XrXof 1843)— continued. 

inadmissible in evidence for non-registration in 
proof of relinquishment of land cannot be 
admitted in evidence for proving an admission 
of an alleged adoption contained therein, the 
title to tho land depending on adoption. ALI 
Bakhsh V. Raushan. 102 P.R. 1900. (0 0. 
520. 3 A. 229. 80 P.R. 1881, 83 P.R. 1891, D.; 
50 P.R. 1893, F.) 

(497)—S. 49 { = Registration Act, 1971, s. 49) 
— Unrcgi<it‘'red bond, admissibility of-‘Suit to 
enforce persmal obligation. —Under the pro¬ 
visions of s. 49 of Act VIII of 1871. an 
uoregistereJ bon J, though immoveable property 
is, by its terms male collateral security, is 
admissible in evidence in a suit to enforce the 
personal liabiliiy <jf the person executing the 
bond. It is only excluded where it is offered 
as evidence of a fnnsaction affecting immove 
able property. STUI SksHATHUI AYYENGAK 
V. Sankaha AYAU. 7M.H.C. 296. [F., 5 M. 
119; Appr., 15 M. 336, 13 M. 308.] 

5.49 { = Registration Act, 1877, s. 49) 
—Admissibility of compulsorily registrable deed 
for collateral purposes^Limitation Act, 1877. 
—A compulsorily registrable but unregistered 
deed can bo admiHed in evidence for a collate¬ 
ral purp ISO— e.7., for showing that there has 
been an acknowledgment of liability on the 
part of tho executant sufficient to prevent a 
claim from being barred by limitation. MUG- 
NIRAM V. GuRMUKH ROY. 26 C. 334. (/?., 5 

K.L.R. 70. U.B.R. (1904). Ith Quarter, 
Registration 1.] 

(498)—5. 49 —5?iif on unregistered agreement 
—Admissibiluy of deed as evidence of acknow- 
ledgment of personal pecuniary liability—Indi- 
visible transaction, —The puruhaoors of certain 
land paid the pro-emptors a certain sum of 
money in consideration of the latter forbearing 
to urge their claim. The pro-omptors execut 
ed a document, in which it was provided that, 
if any of thorn sued to enforoo their rigois they 
should forfeit their share in the money received 
with half as much again. The pre-emptors 
notwithstanding this agreement instituted a 
suit for pro-omption. and obtained a docroo. 
The puroh:isers then sued to recover the money 
forfeited as above. Tho defendants denied exe- 
outioD, and tho solo question in tho esse was 
whether tho document being unregistered was 
admissible in evidonco to enforce personal liabi¬ 
lity. Held, that tho document could not bo 
received in evidence. In order to succeed, tho 
plaintiffs were bound to prove (a) an obliga¬ 
tion not to prosecute tho claim for pre-emption; 
and (b) its breach. Tho former could not bo 
established without tho document which could 
not be received in evidence for want of registra¬ 
tion, and consequently the suit failed. SANTA 
V. WASSAWA Singh, 59 P.R. 1890. [R., 89 

P.R. 1903.] 

(498-11)—5. 49 — Sale-deed — Unregistered 
letter written on the same day—Admissibility of 
latter to prove sale intended to operate only as 


Registration Act (XYI of 1908, III of 1877, 
VlII of 1871. XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

mortgage—Suit for possession of immoveable 
property—Decree v.'ith condition to restore money 

received—Propriety—Equitablerelief—Contract 

Act, s. 65.—M executed a deed of mortgage in 
P's favour in 1894. In 1896, with respect to the 
same property M executed a deed of sale in P’s 
favour for Rs. 8,000 and odd. On the same 
day when the deed of sale was executed, a 
document in the shape of a letter which was 
unregistered was written which showed that 
the transaction between the parties was intend¬ 
ed to bo an usufructuary mortgage and not a 
sale. In 1900, P sued on tho usufructuary 
mortgage and the suit was dismissed for want 
of registration of the letter. M instituted the 
present suit for the recovery of the same pro¬ 
perty, on tho ground that no property passed 
to P because the parties never intended the 
sale-deed to bo effective as a sale deed, The 
lower Court decreed M's suit on condition that 
he should make over to P whatever money he 
received under the deed. Held that the lower 
Court was competent to pass a decros imposing 
the condition which it did. There is nothing 
in s. 65 of the Contract Act which suggests 
that the Court has no such power, and inde¬ 
pendently of tho Contract Act it lies perfectly 
within the competence of tho Court, in a case 
of this nature, to impose a condition whioh 
would do complete justice between tho parties. 
Even, in oases in which the relief sought is not 
strictly speaking an equitable relief, the Court 
has the power in a proper case to refuse to 
grant a decree to the plaintiff except on terms 
indicated by obvious oonsideraiions of justice. 
(9‘A. 340, F.) The above principle is analogous 
to that embodied in several statutes of the 
Indian Legislature, (or instance, s. 41, Specific 
Relief Act, s- 55, sub-s. 6, ol. (6), Transfer 
of Property Act. and s. 86, Trusts Act. (12 
M.L.T. 264. 17 M. 232. R.) Per Abdur 
Hakim, J. {Hiller, J, dissenting), —Tho letter 
written contemporaneously with tho sale-deed 
can bo admitted in evidence to prove that 
the sale-deed was not intended to bo given 
effect to, Neither s. 92 of the Kvidonco Act, 
nor s. 49, Registration Act, would apply to the 
prosont case so as to prohibit the admissibility 
of the letter in evidence. The main object of 
the Registration Act is to prevent documents 
of a certain class having any efieot unless they 
are registered. Tho primary object nf tho Act 
is nob to deal with questions of evidence pure 
and simple. (17 M. 456, P.B.. R.) Per Hiller, 
'f' Held that the tetter is not admissible in 
evidence because s. 49 of tho Registration Act 
forbids its admission. The transaution whioh 
was sought to bo proved by tho letter was a 
mortgage and that is a transaotion affecting 
immoveable property, though tho document for 
want of registration did not have any effeot, (7 
M.L.J. 469. R.) Not only was tho purpose to 
prove a transaction which does affeot immove¬ 
able property, but tho purpose of proving it was 
to affect immoveable property to enable the 
plaintiff to distrub the possession and replace 
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Kegistration Act (XYI of 1908, HI of 1877, 
Vlli of 1371, XX of 1866, XVI of 1864, 
XIX of 1843)— continued- 

it by his own. MUTTA VENKATACHELIjA- 
PATHI V. PYINDA VENKATACHELIi4PATHI, 23 
M.L.J. 652 = 12 M.L.T. 579 = 17 lad. Gas. 987. 

(499) — S. 49— Begistration Act, 1866, ss. 17, 

[ 18 — Unregistered document creating interest 

’ in land—Suit on -personal covenant — Admis- 

sihility of document in evidence. —An instru¬ 
ment creating an interest inland, and which 
required registration, was not registered. The 
document contained a promise to pay the 
money borrowed. The creditors sued to recover 
the money only. Held that, notwithstanding 
the absence of registration, the document was 
admissible in evidence. SANGAPPA bin 
NINGAPA V. BASAPPA bin PaRAPPA, 7 B.H. 

C. A.C. 1. [F., 9 G. 520= 12 C.L.R. 209; Expl., 
2B. 273; R , 19 B. 36, L.B.R. 1893—1900, 124; 

D. , 20 B. 553.] 

(500) —fir. 49 { — Begistration Act, 1877, s. 49) 
-^Unregistered document, admissible for show¬ 
ing statement regarding adverse,possession. —A 
document inadmissible under s. 49 of the 
Registration Act, 1877, cannot be used as 
evidence of delivery of possession. Bui, an 
unregistered document inadmissible for the 
purpose of afiecting immoveable property or of 
any transaction affecting such property may 
yet be looked to not in any way creating a 
title, or as showing a transaction that affected 
the property, but merely as contaioing a clear 
and exhaustive statement of the nature of the 
adverse possession which was set up by a person 
whose claims were admittedly limited to the 
rights enumerated in such document. A docu¬ 
ment inadmissible under s. 49 of the Registra¬ 
tion Act, 1877, cannot be used for the purpose 
of showing what are the terms consented to 
or as evidence of any implied transaction 
affecting the property. But if it is allowable 
for the defendant to plead adverse possession 
of a limited interest, or if indepondeut evidence, 
proves that adverse possession has been enjoyed 
not of an absolute interest but of an interest 
limited by definitive conditions, those condi¬ 
tions form an inseparable ptrt of the adverse 
possession proved. And if the conditions are 
-described in terms which are definite in them¬ 
selves but which distinctly specify the condi¬ 
tions to be those contained in a certain book, 
enactment, set of rules or other document, 
such document must be looked to, not for the 
purpose of making it operative, but to show 
especially what was really included in the 
wnguage used to describe those C'^nditions- 
Fatesinghji V. Bamanji, 5 Bom L.R. 274 = 
27 B. S15. 

(601)—5. 49 ( = Registration Act, 1877, 

s. 49)—Unregistered decument, admissibility in 
evidence — Plea of forgery, —The provisions of 
fl* 49, Act III of 1877, do not affect the existence 
of an unregistered document, nor do they abso¬ 
lutely prevent the document from being received 
in evidence, as for instance, in a case where 
a document, not registered, was sought to be 

0. VIII—44 


Registration Act (XYI of 1908, III of 1877. 
VIII of 1871. XX of 1866. XVI of 1864. 
XIX of 1843j— continued. 

declared null and void, on the ground that it 
was a forgery. The provisions of s. 49 merely 
barred the Court from receiving the document 
in evidence of the transaction referred to in it. 
It is still open to the Court to examine the 
document, to compare the handwriting of the 
alleged executant and the like, to consider the 
probabilities of the case,and try, as best it might, 
the fact of its execution. GOBIND Rai v, 

Dharam das, A.W N. 1881, 138. 

(502) —S. 49—See CHAMPERTY, 150 P.R. 
1889. 

(503) —S. 49—Novation—Fresh contract con¬ 
tained in a deed which, though compulsorily 
registrable, was not regis:ered—Effect— See 
CONTRACT ACT, 1872, s. 62, 14 Bom. L.R. 26, 

(504) —S. 49See DECIiARATORY DECREE, 

Suit for—Declaration op title, 2 N.w. 

P. 160. 

(505) —S. 49—Proof of title—Unregistered 
deed of sale— See EVIDENCE—SECONDARY 
EVIDENCE, 1 C.L.R. 542. 

(506) —S. 49—See EVIDENCE—SECONDARY 
EVIDENCE, 6 M. 117. 

(507) —S. 49— See LEASE—MISCELLANE¬ 
OUS, 8 A. 405=A.W.N 1886,170. 

(508) —S. 49—Unregistered document—Effect 
of non-registration on its admissibility in evi¬ 
dence for collateral porposes— See LIMITATION 
ACT. 1908, s. 19, 6 C, 215 = 4 C.L.R. 361. 

(509) —S. 49—See MahOMEDAN LaW— 
Dower, a.W.N. 18S5, 19. 

(510) —S. 49—Unregistered document which 
is compusorily registrable—How far admissible 
in evidence—See MAINTENANCE, 7 M.L.T. 
278 = 5 Ind. Gas. 615. 

(511) —S. 49 —See MORTGAGE—GENERAL. 

1 Ind. Gas. 1, P.B. = 32 M. 410 = 19 M.L.J. 
584. 

(512) —S. 49—See TRANSFER OP PROPERTY 
Act, 1882, s. 54, 2 Ind. Gas. 413. 

(513) —S. 49—See Nos. 34, 35, 37, 268, 271, 
273, 274, 280 to 324, 332, 342, 344, 367-a, 36S, 
370, 393, 419, 137, supra, and No. 788, infra. 

(514) —Ss. 49 and 17— Unregistered mortgage 
deed, suit for money due on—Deed whether ad¬ 
missible as acknowledgment of subsisting liabili- 
ty under original de6i.—Defendant executed a 
mortgage-bond to plaintiff for balance of account 
and the present suit brought on the bond was 
dismissed by the first Court because the deed 
of mortgage was not registered. On appeal, 
the Commissioner held that the deed, though 
not admissible to charge the land, was admis¬ 
sible to prove the debt. Defendant on appeal 
contended that the mortgage-deed did not 
create any right for plaintiff to sue for the 
money due or make the defendant in any way 
personally liable. Plaintiff claimed that he 
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Registration Act (XVI of 1908. Ill of 1377, 
VITI of Ibll, XX of 1866, XVI of 1864, 
XIX of 18i3}—continued. 

b;i‘l a ri^hr. to sue for the original debt due to 
him, and that the bond must be accepted as an 
acknowb d^iiUfUt of the liability reviving the 
period of limitation, treating the recital m the 
deed as an acknowledgment eeparable from the 
mortgaj.;.* ; but the Chief Court held that the 
plaintitl 1 ot having sued on the old accounts 
offering the uoud as a proof of acknowledgment, 
the pre-l ilt suit brought by him to euforce tbe 
bond itsi 1* must fail. CHUHAR v. WaZIRA, 
17 P.R. 1881. (88 P.R. Iy80, 89 P.R. J880, 
Cited.) ID., 80 P.R. 1881.] 

(5161 — Ss. 49 nnd 17— Unregistered hypothe- 
cation bond—Loan and pledge—Single but not 
indiviiable transaction — Bond admissible to 
prove defendant's personal liability, but not 
hypothetatxon.—'Uhe document refused to be 
admitted in evidence by the Court below, was 
evidence oi a single but not indivisible transac¬ 
tion, namely, of a loan and a pledge to secure 
the loan. There was a distinct undertaking by 
the defendant to re-pay the money lent, and 
the portions of the document which related to 
tbe pledge were capable cf being struck out or 
treated as non-exietont without impairing the 
portion coniaining the personal undertaking of 
the defendant. Consequently it was held that, 
as regards the pledge, the document not being 
registered, was, by reason of s. 19 of the Rtgis- 
tration Act, inoperative and inadmissible to 
prove the pledge, but that it was admissible to 
prove the transaction so far as it affected the 
defendant’s personal liability. KHUDDU MaL 
v. KUNJI Lall, 80 P.R. |1881. 183 P.R. 1880, 
F. \ GO I'.H. 1880. 60 P.R. 1880. 17 P.R. 18H1. 
D.) [R., 10 P.R. 1883. 20 P.R. 1888; D.. 102 

P.R. J900 = P.L.R. 1900, p. 481.] 

(516) Ss. 49 and 17—See PLAINT—AMEND¬ 
MENT OF PLAINT. 131 P.R. 1883. 

(517) — S’.s. 49,‘50 ( = Registration Act, 1864, 

s. 68)— Registered and unregistered deeds — 
Priority—Optional and compulsory registra- 
ti(m- —S. 68, Act XVI of 1864, distinctly lays 
down that, even with regard to that class of 
deed.s the registration of which is optional, 
registered deeds will be entitled to preference 
over unregistered ones, 'fho practical distinc¬ 
tion between the two classes of deeds, namely, 
those the registration of which is compulsory 
and those tbe registration of which is optional, 
amounts to this,that the former,if unregistered, 
will not be received in evidence at all, but the 
latter will be received in evidence, notwith¬ 
standing the absence of registration, though 
they must give way to registered documents 
of sub.sequent dates relating to the same pro 
perty. MUNSOOR ALI v. AZMUT ALI, 9 
W.R, 282- [F,, 4 B.L.R. App. 73 ; Cons., 14 

W.R. 318 ;R., 9 B.H.C. 121.] 

(518) —5s. 49, 50 { = Registration Act, 1877, 
ss. 49, 60)— Transfer of Property Act (IV o/ 
)882). s b^^Unregistered deed of purchase — 
Subsequent purchase by another person with 


Registration Act (XYI of 1908, HI of 1877. 

Vm of 1871, XX of 1866, XVI of 1864, 

XIX of 1843)— continued, 

notice of prior unregistered purchase - Priority. 
—An unregistered aeod of sale iu respect of im¬ 
moveable property does not create any interest 
in the purchaser. A subsequent purchaser by 
registered deed is entitled to priority, even if he 
had notice of the abortive purchase by unregis¬ 
tered deed. HajEE ZAUKARAYA Sett v, 
Chunno Pandaram, 9 Ind. Gas. 85 = 9 M.L. 
T. 270. (29 M. 336, 16 M.L J. 395, 1 M.L.T. 
153. P.B., R.) 

(519) —5s. 49. 50 (= R^gisfrafioJt .4cf, 1877, 
ss. 49, bO)—Notice - Fraud —Optional registrar 

tion — FjfJect —P/ion/j/.—Though, where the 
prior instrumeut is optionally registrable, mere 
notice ra ly not deprive a person claiming under 
an iiHtrutneut siibseq'iently exoni ed and re¬ 
gistered, of the priority given him by the Act, 
inasmuch as the prior instrument was effectual 
to create a title, a participation in fraud by the 
person claiming under iho second instrument 
will deprive him of the benefit of the provision 
which was aimed at tho prevention of fraud. 
NAUASIMULU V. SOMANNA, 8 M. 167. [R,, 

16 M. US. P.B.] 

(520) —Ss, 49, bO—Registration Act — Execu¬ 
tion of kobaia—Subsequent grant of mokurruree 
lease to third person — Fraudulently getting 
possession of hobnla by executant — Suit to 
recover kobala — Mokurrurtidar's claim to be 
made party. —The defendant executed in favour 
of the plaintiff a kobala iu respect ot tho plaint 
property. Subsequently, tho defendant, having 
changed his mind, did not register the kobala 
and fraudulently got back the document. He 
then exocutod a mokurruree lease in favour of a 
third person. Thereupon tho plaintiff, having 
already ootainod possession of the property, 
sued to recover the kobala for tho purpose of 
registration and use. Held that tho plaintiff's 
claim was not barred by tho provisions of the 
Registration Act. Tho plaintiff's case having 
been established, the mokurruree lease, though 
registered, could not prevail as against the 
plaintiff’s claim. Held also that it was proper 
for thoCciUrt to have allowed the mokurrureedar 
to bo made a parly to the suit as the claim of 
the pliintiff would bo established in one suit 
against the person claiming through the 
defendant a priority over the plaintiff's right. 

Meek shumshare ali v. Syud Lutafdt 
Kurekm : Lalla Thakoor Sahoyv. Syud- 
Mahomed Loofoollah, 18 W.R. 804. [D.. 

24 W.R. 32U.J 

(621)—5s. 49, 60 {—Registration Act, 1866, 
ss. 49, 60i — Registration — Prtorify. — An 
unregistered contract of sale, though not suoh< 
as absolutely to require registration according 
to s, 49. Act XX of 1866, in order to be 
admissible as ovidenoo (ovou if sufficiently 
complete to pass rights of property from the 
vendor to tbe purchaser), cannot have any 
priority against any other authontio instru¬ 
ment of ooDveyance executed afterwards by the- 
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Regislration Act (XYI of 1S08, HI of 1877, 
Vlll of 1871. XX of 1666. XVI of 1864, 
XIX of 1843)— co7itinuea. 

veodor and duly registered. MOFUZEL 
HOSSEIN V. GOLAM AMBIAH, 10 B.L.R. 381, 
Note = 10W.R. 196. [Appl. 15 W.R. 239 = 6 
B.L.E. App. 1 : R., 5 C. 336 = 4 C.L.R. 257 ] 

(522) — Ss. 49, 60 ( = Begisiratioji Actf 1877, 

ss. 49, 60) —Ceriijicate oj Registration — 

Erroneous proceaure in presenting or admitting 
execution, effect of, —Where a document is 
registered as a fact and bears a certificate 
thereon to the efiect that it has been regietered, 
a mere irregularity in the process of registra¬ 
tion, such as want of qualification in the person 
presenting it for registration and admitting 
execution thereof, does not invalidate the 
registration nor render it inadmissible in 
evidence. Hardei v. Ram Lal, 11 A 319 = 
A.W.N. 1889, 101. f4 A. 14. 384, A.W.N 1682, 
175, 1B3, 6 C. 25. 4 l A. 166, 2 l.A. 210. 16 I.A. 
19,R.) [Diss., 6 O.C. 9; R., 17 B. 94, 20 A. 392. 
23 M. 580, 26 A, 67; D., 18 M. 364.] 

(523) Ss. 49,60. 66 to 6H{ = Registration Act, 
1866, s, 49i— Registration after ccmpletivn of ail 
formalities—Expression of intention of register- 
ing officer to reject aoeument—Validity of 
registration—Certificaie of legisiration — Memo¬ 
randum of registering officer noting defect in 
title of transfer—Effect of memorandum on 
validity of registration. —Where a document 
was registered after all the requirements of the 
law had been fulfilled, an expression of his 
intention to reject the document made by the 
registering cfticcr in a report was no impedi¬ 
ment to the passing of the title under it, as it 
was a well-registered document within the 
meaning of s. 49 of Act XX of 1866. Under 
Act XX of 1866, registration was complete 
when all the requirements slated in ss. 66 to 
66 of the Act had been fulfilled. A certificate 
by the registering officer that the document 
was registered is prima facie evidence that 
those requirements have been fulfilled. Where, 
after the registration of a kobala, the register- 
lug officer made a memorandum on the back 
of the document to the effect that he was not 
satisfied with the title of the person conveying, 
such memorandum did not in any way affect 

registration of the document. Mussamut 
bohimoonnissa V. Shaikh abdullah 
Khan, 22 W R. 319. 

(524) —5s. 49, 71. 72, 73, 74, 76 {^Registra- 
UonAct, 1866, ss. 49, 82 to 84)—Acf VlII of 
^59, ss. 1, 15— Suit — Contract—Registration — 
Secondary evidence. —A suit was brought to 
establish the plaintiff’s right to certain lands 
alleged to have been purchased by him. A 
written kobala, or bill of sale, had been exe¬ 
cuted ; but it was refused registry, because the 
defendant appeared at the Registry Office and 
declared that the contract had not been com¬ 
pleted. The plaintifi claimed to prove the 
contract of sale by oral evidence, and sued for 
possession of the property covered by the con¬ 
tract. Held by the majority {Mittery d., 


i Registration Act (XYI of 1908, III of 1877, 
Vlll of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

dissenting) that the suit could not be main¬ 
tained so long as the kobala remained unregis¬ 
tered, aud that secondary evidence of its 
contents was not admissitle; and that the 
plaintiff should have taken steps to establish 
his right to have the written contract registered 
under the provisions of s. 84 of the Registration 
Act. XX ot 1866. Sheikh Rahmatulla v. 
Sheikh Sariutulla Kagchi. j B L.R F B 

58 = 10 W.R. F.B. 51. (7 W. R. 112. 1 Agra 

P.B. 148, E.; 10 M.l.A, 220, 64.0,Commented on; 
9 W.R. 351, 8 W.R. 423, Cited } [F., 3 B L. 

R., App. 49, 6 B.H.C A.C, 69, 20 W.R. HO. 
24 W.R. 320, 9 C. 150; Appr., 12 W. 

R. 385, 4 B.L.R.A.C, 65. 47 P.K. 1871, 9 E. 
63; Re/, on, 6 N.L R. 70 = 2 Ind. Cas. 744 
746 ; R., 2 B.L.R.A.C. 105, 10 W.R. 483, 3 b’ 
L.R. App. 125, 46 P.R. 95, 2 N.W.P. 160, 8 
A. 540, Cited, 7 B.H.C. 0 0. 45 ; Com. upon 
9BH.(M21;D., 3 B.L R.O.C. 60, 15 W.R. 
189, 7 G. 753.] 

(625)—Ss. 49, 87— Defect in procedure — Vali~ 
dity of registration.— a sub-registrar 
accepts for registration a document and regis- 
ters the same without the appearance and ad¬ 
mission of one of the executing parties but 
upon evidence called for by him, held that the 
irregularity or defect was merely one of proce- 
dure, and as such did not render the registra¬ 
tion null and void. Maung Tun v. maung 
PAW U, L. B. R. 1893-1900, 27. (11 B 

691, 15 B.L R. 234, R.j 

(526) Ss. 49, 87 { = Registration Act, 1877» 
ss. 49, 67)~Death of executant—Registration at 
the instance of one of several heir—Validity — 
Document if oinas immoveable property .—A 
document, which was presented for registration 
by one of the heirs of the deceased executant 

and registered, is not precluded by s. 49 of the 
Registration Aot from afieciing the immoveable 
property specified in it, although the registra¬ 
tion might have beeo irregular. Queere, — 
Whether s. 87 of the Registration Act, which 
cures defects in the procedure of the registering 
officer, can be extended also to cure the short¬ 
comings of peisons who apply to have docu¬ 
ments registered. SRIMATI SUJAN BIBI v. 
SRIUATI ASAFA KHATUN, 13 C.W.N. 722=4 
Ind. Cas. 69. (23 M. 580 ; P.\ 23 A. 233,-R.) 

S. 50 ( = 8. 50 of 1877 = 8. 50 of 1871 = s. SO of 

1866 = H. 60 of 1864.) 

(527) —5. 50 { = Registration ket, 1877, s. 50) 
—Registration Acts, XVI o/ 1864, XX o/1866, 
Vlll of 1871 and III of 1877— Priority between 
registered and unregistered documents—Optional 
and compulsory registration—Retrospectivity of 
enactments, rule as to, — Under the Registration 
Acts prior to Act HI of 1877, the registration of 
documents compulsorily registrable did not 
give them preference over unregistered docu¬ 
ments subject to optional registration. S. 50 
of Act III of 1877 first introduced that prefer¬ 
ence but this section has no retrospective effect. 
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Regintration Act (XYi of 1903, III of 1877, 
VIII of 1871. XX of 1866, XVI of 1864, 
XLXof 1843)— continued. 

and the n«\v preferenca over such unregistered 
documetjts accorded to registered documents ia 
confined to documents registered under that 
ACL, VIZ., Act in of 1877. [«.. 6 B. 168, 13 B. 
229, 20 B Id 8,1 The safest rule f'jr the inter- 
pretatinn of statutes is, that the Legislature, 
while possessing the power to divest existing 
lights, is nor- to be understood as iutendiog to 
exercise that power retrospectively to any grea¬ 
ter extent than the express terms of or neces¬ 
sary implication from its language requires. 
(Moon v. Durden. 2 Kx. Ch. 22. Williams v. 
Smith, ^ Hand N. 559. 2 B. 18. 4 I.A. 127, 
It.) ICHHARAM KALIUAS v. GOVINDUAM 
bhowani Shankar, 5 B. 653. (i I.a. 127, 
E.)% • 

(528) —S.’50 { — Registration Act, 1877, s. 50) 
—Retrspectiritp of statutes, rule as to .— 
Every statute which takes away or impairs 
vested rights acquired under existing laws, or 
creates a new obligation, or nnpiises a new 
duty, or attaches a new disability m respect of 
transactions or considerations already past, 
must be presumed, out of respect to the Legis- 
laturC) to be intundeo not to have a retrospec¬ 
tive operation. Applying this piinciple, s. 50 
of Act III of 1877 should nut be construed as 
having any retrospective clTect. Before Act III 
of 1877 became law, a compulsorily registrable 
document had no priority over a document 
the registration of which was merely optional. 
8. 50 of the Act ought to bo so read as not to 
affect rights acquired and oxistiug under 
previous Acts, llcli, thorcioro, ihau a deed of 
a sale of a certain land for Rs. 297 executed 
and registered on 20ih March 1877, when Act 
VIII of 1871 was in force, cannot acquire any 
priority over an unregistered mortgage deed of 
the same land with possession executed on 
18th March 1867, the former being compulsorily 
registrable and the latter only optionally re* 
gistriblo KaNITKAU V. JOSHI, 5 B. 442. [F. 

6 B. 495; It., 6 B. 168. 5 B. 653, 13 B. 229, 20 B. 
158.] 

(529) — S. IjO—Section how far retrospective, 
—In the I'unjab, a document registered after 
this Act came into force would have priority 
•ver unregistered deeJs executed after Act VIII 
of 1371 came into force but not over those exe¬ 
cuted before that Act. A transfer is not fraudu¬ 
lent merely because the transferee had notice 
of a prior unregistered transfer. DHAN Mal v, 
GaNGA Ram. 93 P.R. 1893. (115 B.R 1890. 
R.] 34 P.R. 1876, D.) 

(530) — S. 50 { = Registration Acf 1877, s. 50) 
— Unregisiertd and rcgisleied sale deeds ^ 
Priority —/Possession —iVo/ice.—A sale deed re¬ 
gistered under Act III of 1877 takes precodonco 
of unregistered deeds previously executed, the 
registration of which is optional ; and the 
circumstance that the former was executed be¬ 
fore Act III of 1877 came into force makes no 
difforence. If, however, the subsequent register¬ 
ed purchaser has notice of the right of the prior 


Registration Act (XYI of 1908, ITI of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)—confinued, 

purchaser whose deed has not been registered 
when he purchased, he cannot without fraud 
rely upon a purchase from a person whom be 
knew at the time to have no title ; and m that 
case he cannot claim the advantage given him 
by 8. 60 of the Registration Act. (5 C. 336, F.) 
Possession being one of the indications of 
ownership may in many cases be suihoient 
notice to the second purchaser, to put the duty 
of enquiry upon him, but to opetate as notice, 
knowledge of the possession shou’d tc brought 
home to him. Ghulam NAUKSHBAND v. 
Mira Khan 139 P.R. 1883. (8.G. 597, 609, R.) 
[Overruled, 115 P.R. 1890 P.B.; Appr., 126 
P.R. 1884, 56 P.R. 1900 = 26 P.L.R. 1900; D., 
90 P.R. 1885, P.B.] 

(581)—5. 50— Scope—Competition for priority, 
—S. 50 of the Registration Act applies to in¬ 
struments of which the registration is optional, 
giving priority between such instruments to 
the one which is registered. Hamed bUX v, 
Bindr ABUN, 2 N.W.P. 37. [F,, 24 VV.R. 121 ; 
R., 6 B, 168 F.B.] 

(632)—S.50-4cf XX 0 / 1866, ss. 16, 50, 100 
—Scope— Registration. —S. 50, Act XX of 1866 
does not vitiate titles acquired prior to the 
passing of that Act, motcly because the instcu- 
ment^ on which they rest are not registered. 
Where, before the now Registration Law was 
passed, a bill of sale was executed, full consi¬ 
deration was paid, and the purchaser has ob¬ 
tained, aud remained in possession bona fide, 
foe eleven years, held that a subsequent sale, 
duly registered under Act XX of 1866 which 
was in force at the time of its execution, did 
not prevail against, or affeot, the title which 
the purchaser under the prior unregistered 
deed had acquired. GlRl.IA SlNGH v. GIRI- 
DHAUI Singh, 1 B.L.R.a.C. 14 = 10W.R. 65. 
[/Ippr.. 22 W.R. 3; R., 11 W.R. 128. 47 P.R. 
1871, 2 B. 299, 6 B. 168, P.B.; D,, 19 W.R. 
279. 7 C. 753.] 

(£33)—S. 50 { = Registration Act, 1877, s. 50) 
— Application. —It was not intended by s. 60 
of iho Registration Aot to enable the vendor to 
sell bis property more than once. On the true 
construction of that section, the instruments 
in competition must bo taken to bo those relat¬ 
ing to the same property, though not neces¬ 
sarily executed by one aud the same person, as 
tho intention was to enable intending purcha¬ 
sers for value to rely on the registration books 
as a ocriaiu index of prior titles and inoum- 
brances, Tho real scope of s. 50 of the Aot is 
limited to cases in which the party in posses¬ 
sion can only roly on an unregistered insU'U* 
inont, Krishna asari v. Siva Subuamania 
PiLLAi, 1 M.Ii.J, 43. 

(534)-S. 50 ( = Refill 0/1877, s. 60)—RegiS‘ 
tration.S- 60 of the Registration Act of 1877 
does not operate so as to oxcludci on ihe ground 
of their non-registration, iustrumonts executed, 
before Aot XVI of 1804 (tho first of tho present 
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Registration Act (XYI of 1908, III of 1877, 
VIII of 1871, XXof 1866, XVI of 1864, 
XIX of 1843j— continiied* 

aeries) came into operation. TiRUMALA v. 
Lakshmi, 2 M. 147. [F., 5 M. 139, 20 B. 

390, 28 A. 607 = 3 A-L.J. 320 = A.W.N. 1906, 
113; ii.. 7 G. 753, 1 N.L.R, 158.] 

(535) —S. 50 { = Registration Act, 1877, s. 50) 
— Registration—Priority—Policy of Registra¬ 
tion Acts- —As between an unregistered mort¬ 
gage of property to A in 1872, a registered 
mortgage of the same to £ in 1676, and an 
unregistered sale of the same to A in 1877, the 
priority is to the registered document of 1876, 
though both the documents of 1876 and 1877 
were optionally registrable ; and though Act 
VIII of 187 L, under which the document of 1876 
was registered was repealed, the right of that 
document to defeat the prior document of 1872 
was unafiected. [R., 8 A. 540, 16 M. 148, 7 
O.C. 342.] There has been a continuous 
policy, commencing with Act XVI of 1864, to 
allow registered documents, to defeat prior and 
subsequent unregistered documents, though 
optionally registrable, relating to the same pro¬ 
perty. MUTHANNA V. ALIBAG, 6 M. 174. 

(536) —S. 50 ( = Registration Act, 1877, s. 50) 
—Purchaser in possession under unregister¬ 
ed sale deed—Subsequent registered purchaser — 
Priority — Notice, doctrine of ,— Where a person 
purchasing land under a registered deed with 
the knowledge that another person has been 
in possession as an earlier purchaser with a 
defective title, his deed of sale not being regis¬ 
tered, comes into Court, and claims priority 
over the latter, under s. 50 of the Registra¬ 
tion Act (III of 1877), he is estopped by the 
law from urging that the prior deed is invalid 
and void because it is not registered ; and the 
question whether the first deed is one of which 
the registration is compulsory or only option¬ 
al, does not afiect the principles on which the 
doctrine of “notice” is founded. AEBAR v 
PREM SINGH. 2 P.R. 1883. [Diss., 90 P.R. 
1885, P.B. ; D., 14 P.R, 1885, 15 P.R. 1908 = 
97 P.L.R. 1908.] 

(537)— S, 50— Mortgage — Registration-Claim 
under unregistered mortgage—Registration Act 
(III of 1877), ss. 49, 50 —Presumption of owner¬ 
ship from possession—Evidence Act, s. 91.— 
The owner of certain property mortgaged it for 
more than Rs. 100 by means of an unregistered 
deed. After bis death, bis heir sued for posses¬ 
sion of the property free from any incumbrance. 
The defendant olaimed under his mortgage. 
Meld that the document, being unregistered, 
was inadmissible in evidence, and with refer¬ 
ence to s. 91 of the Evidence Act, its place 
cannot be supplied by any oral evidence, as the 
mortgage had no existence independently of 
the document which purported to create it. It 
was argued, however, that the possession left 
with the defendant should be deemed to afiord 
a presumption of ownership right in him, and 
he was accordingly entitled to succeed, but it 
was held that, as the defendant advanced no 


I Registration Act (XYI of 1908, III of 1877, 
VIII of 1871, XX of 1866. XVI of 1864, 
XIX of 1843)— continued, 

claim as owner, there was no rule of evidence 
that would apply setting up a presumption in 
his favour. MUSHKA KH4N v. JaFIR KHAN, 
126 P.R. 1884. (18 P.R. 1878. R,) 14 

P.R. 1885 ; Appr., 90 P.R. 1885.] 

(538) — S. 50 — Mortgage —Possession— Pur¬ 

chase — Registration. — Where a mortgagee in 
possession of the mortgaged properties became 
purchaser of the same for the amount secured by 
the mortgage, under a deed of sale which was 
neither stamped nor registered, held that the 
mortgagee could fall back upon his mortgage, 
and recover the amount thereof, in preference 
to a subsequent purchaser of the same property, 
whose deed of sale was both stamped and 
registered. HiRACHAND BABAJI v. BHASKAR 
A. Shende, 2 B.H.G. 198. [P., 6 B.H.C. 147, 

9 B.H.G. 121, 4 B. 70. 6 B. 168 ] 

(539) — S. 50— Regisirntion — Priority — Regs- 
iration Act (XIX of I843i.--A registered deed 
(though subsequent in date) is entitled to 
priority over a prior unregistered verbal con¬ 
tract. [Cons., 9 B.H.G. 121.] Held tha.t a 
person cannot claim under an unregistered prior 
verbal contract to the detriment of a party 
holding bonafide under a subsequent registered 
deed. Koylash Ghunder Ghatterjee v. 
Gopal Ghunder Ghatterjee, 1 W.R. 78. 

(5401—S. 50— Act XX of 1866— Registration 
—Possession.—A registered deed could not pre¬ 
vail against an unregistered deed under which 
possession had been delivered to the alienee. 
NAGESH Bhat V. BALVANTRAV. 9 B.H C. 
151, Note. [R., 6 B. 515, 27 B, 452.] 

(541) —5. 50—Registration Act, XX of 1866 
—Priority of unregistered as against registered 
deed—Nature of proof required,— a de¬ 
fendant set up an unregistered deed as against 
the claim of the plaintig under a registered 
deed of later date, it was necessary for the de¬ 
fendant to show that the transaction on which 
he relied was a genuine one, and ‘ complete in 
every respect, and followed by peaceful posses¬ 
sion before the passing of the Registration Act 
of 1864. MUNSOOR ALI V. WOOMED ALI 
22 W. R. 12, 

(542) —S. 50 ( = Registration Act, 1877, s. 50) 
—Registered and unregistered document, compe¬ 
tition between, —In a competition between a 
document which is compulsorily registrable 
and registered and one which is optionally re¬ 
gistrable and unregistered, the former will pre¬ 
vail, whether the unregistered document be of 
the same nature as the registered document or 
not, unless the person claiming title under the 
unregistered document proves that the person 
who took the registered document took it with 
notice of his title. SHRISH GHANDRA ROY v. 
MUNGRI BEWA, 9 C.W.N. 14, (7 G. 570, 10 B. 
L.R. 380, 13 C. 70. 16 M. 148, 25 M. 1, 10 B. 
105, 27 B. 452, 19 A. 145, 25 A. 366, Bel. on.) 

542-a)— S. 50 —Registered and unregistered 
documents—Priority — Unregistered document 
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Registration Act (XYI of 1908. Ill of 1B77, 
Vdlof 1871, XX of 1866, XVE of 1864, 
XIX of 1943)— continued, 

not invalidated nor rights under it extinguished. 
—A purchaser at an auction-sale held in execu¬ 
tion of a decree on a registered mortgage only 
taken the right, title and interest of his mort- 
gigor. and if there is a previous valid unregis¬ 
tered mortgage on the eame property, the debt 
secured by the latter recoverable from the 
surpla-4, if any. left afb^r the satisfaction of the 
registered mortgage. S. 50 of the Registration 
Act provides that a registered documeot takes 
effect as regards the property comprised therein 
against an unregistered document relating to 
the same property, but the unregistered one is 
neither invalidate! nor are the rights of the 
mortgagee thereunder altogether extinguished. 
DHAN Pal SiNCxH V. BUDH SiNGH. 11 A.L. 
J. 291 = 35 A. 271 = 19 Ind. Caa. 783. 

(542-61—5. 50 (== liegUtration Act, 1877, 5. 50) 
—Priority between registered and unregistered 
deeds—Same ■property- —R executed an un¬ 
registered mortgage, deed in favour of G on 
August 21. 1804. U executed another un¬ 
registered mortgage-deed in favour of B in 
respect of the same property on May 30, 1896. 
B brought a suit for sale on his mortgage and 
got a decree. In execution of his own decree, 
he purchased the property. His son sold the 
property to B K, and the latter’s heir sold it 
to I. B K’s heir, however, sold the full right 
of ownership in the property, and the sale-deed 
in favour of I was registered. In a suit for 
sale on his mortgage by G, held that I had 
priority over G’s unregistered mortgage. 
ISHRI PEHSHAD V. GOPI Nath, lO A.L.J, 
222 = 34 A. 631 = 17 Ind. Caa. 19. 

(543)— S. 50 { = Registration Act, 1877, s. 50) 
— Unregistered document optionally regis- 
trable — Subsequent registered document — 
Notice — Priority. — Held, that a. 20 of the 
Indian Registration Act, 1877, will not avail to 
give the holder of a subsequent registered deed, 
priority in respect of hi.s deed over the holder 
of an earlier unregistered deed, not being a 
compulsorily registrable deed, if, in fact, the 
holder of the registered deed has, at the time 
of its execution, notice of the earlier unregis¬ 
tered deed. SHANKAR DAS v. SllKR ZAMAN, 
26 P. L. R. 1900 = 56 P. R. 1900. (115 P R. 

1890, Overruled.) [R.. 7 P. R. 1901, Rev.= 
43 P.L.R. 1901 ; Cited, 4 P. R. 1901, Rov.= 
106 P.L.R. 1901.] 

(543-a)—5. 50--Priority^Unregistered prior 
mortgage—Purchase at auction^sale-Sale by 
the purchaser by means of a registered instru¬ 
ment — Re-salb by the vendee to the vendor by a 
registered instrument. —R made an unregistered 
mortgage by way of conditional sale without 
possession in favour of B in 1896. G purchased 
the mortgaged property in execution of a simple 
money-decree in 1905. In 1910, G sold the 
property to the appellants by means of a regis¬ 
tered deed, and the appellants in their turn 
sold a portion of it back to G by a registered 
deed. R brought a suit for foroolosuro upon 
his mortgage: Held, that the appellants wore 


Registration Act (XYI of 1908, HI of 1877* 
VIII of 1871, XX of 1866, XVX of 1864, 
XIX of 1843)— continued, 

entitled to rank in priority over the unregis¬ 
tered mortgage in favour of R, inasmuch as 
they had no notice of it; held also that, in 
respect of the re-sale to him, G was entitled to 
priority over R, because he bad no notice of 
the mortgage; and be was bound by it as 
.auction-purchaser, as there was no conflict 
between the mortgage and bis purchase, and 
be was not protected by s. 50 of the Regis¬ 
tration Act. Ram Lal V. Bachcha Singh, 
10 A L. a. 614 = 16 led. Cas. 625. (12 B.H.O. 
241, n.) 

(544) — S. 50 — Registration — Priority~Act 
XIX of 1813— Proof of authenticity of document. 
—Priority of registration would afford priority 
of title under Act XIX of 1843, only when the 
authenticity of the document is proved. 
GANDHAREE DEHIA v. SONATAN PANDAY, 
10 W.R. 215. 

(545) —S. 50 ( = Re{)i5fra/iott Act, 1871, and 
1877, s. 50)— Registered and unregistered docu¬ 
ments—Priority, — Per Stuart, C.J. —Under 
the explanation to s. 50 of the Registration 
Act, 1877, a document compulsorily registrable 
and registered under the Act of 1871, takes 
effect, as regards the property comprised in it, 
against a document relating to the same pro¬ 
perty, optionally registrable, but not registered, 
under that Act. DORI LAL v. UMED SiNGH, 
6 A. 164 = A.W N. 1884. 29. (2 A. 431. 2 A. 
951, Observed on ; 4 A. 227, Diss. (C F.) 

(546) —5. 50—Regsitered and unregistered 
docuynenis—Priority — Deeds of different descrip- 
/ions.—Registration of a deed gives priority over 
one not registered. This general rule is not 
applicable to deeds of different doscriptions. 
Khettur BaLSEE V, GOUR Hurree, 
W.R. 1864. 387. 

(547) — S. 50—Regis/ra/ion Act, 1866 —Un- 
vegistered deeds. —A registered document of 
posterior date is not to prevail over an earlier 
unregistered deed where the transfer under 
such deed has boon perfected by possession. 
This principle was hold not to extend to a case 
in which, after such possession, the claimant 
under the unregistered deed had been dis¬ 
possessed by the opposite oirty. ISSUREE 
DOSSEE V. Lall BEHAREE HOLDAR. 21 
W.R. 421. 

(543)—S. 50 ( = Re(;is/ra/ion.4cM877. s. 50) 
— Effect of passing of Act on sales valid before, 
—S 50 of the Registration Act was not 
intended to invalidate sales, which wore valid, 
when the Act came into force. DASHRATH v. 
Mt. TANI, 1 C P.L.R. 109. 

(549)-S. 50 ( = Rt>(/is/ra/iort Acte, lllof 1877, 
s. 50, and VIII of iSTl) — Registered and un¬ 
registered documents, —A document, the regis¬ 
tration of which under Act HI of 1877, is 
compulsory, and which is registered thereunder, 
takes effect in rospeotof the property comprised 
in it against a document relating to the siioie 
property, executed while Act VIII of 1871 was 
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Registration Act (XYI of 1908, HI of 1877 
Vin of 1871, XX of 1866. XVI of 1864! 
XIX of 1843)— continued. 

in force, the registration of which under that 
Act was optional, and which was not registered 

thereunder. Kallan v. Shankar Lal A 
W.N. 1881, 76, 

(550)—S. 60 Registration Act, 1877, s. 50) 
“-“Prior unregistered 6oMd —Subsequent regis- 
Ured bond—Decree on first bond.—The appel¬ 
lants sued the respondents to enforce a lien 
created by a registered bond, dated 21st May. 
1872, The respondents became in 3877 the 
auction-purchasers of the hypothecated pro¬ 
perty in execution of a decree passed on the 8th 
July, 3873, on the basis of an unregistered 
bond dated 20th April, 1872. Held, that, as 
the prior bond was an unregistered one, the 
appellants were entitled to plead the provisions 
of s. 50. Registration Act, nor would the decree 
passed subsequent to the date of the registered 
bond hold the respondents. Baldeo Prasad 
V. Ganga Prasad, A.W.N. 1881. 30. 

(5511—s. 50—Unregistered mortgage-deed— 
Subsequent registered sale-deed — Priority— 
Where in a suit for possession by the 
purchaser of an occupancy tenure by a regis¬ 
tered deed, the defendant pleaded that he was 
already in possession by a prior unregistered 
deed of mortgage, it was held that the prior 
deed, the registration of which was not optional. 
dJd not affect the land by iis not being regis¬ 
tered ; that the doctrine of notice did not 

circumstances of thecas© apply ; and 
that the title of the defendant as mortgagee did 

^^ATHRA V. Gurditta, 

H3 P 

60 {-Registration Act, 1871 and 
10/7, s. 50)--Registered and unregistered instru- 
ment—Priority.—Undez s. 50 of the Registra¬ 
tion Act, 1877, a document registered under it 
axes effect, in respect of the property coinpris- 
e in it, as against an optionally registrable 
but unregistered document relating to the same 

while the Registration Act, 
ia7i. was in force. ABDUL Rahim v, Ziban 

Bibi 5 A. 593 = A W.N. 1883, 136. (2 A. 851, 
[R., 13 B. 229.] 

(553)—S. 50 ( = Registration Act, 1877, s. 50)— 
conflict beiweenunregisteredandregisUred deeds 

wnder Act VIIl of 3871,—A compulsorily regis¬ 
trable deed registered under Act VIII of 1871, 
aid not take priority over an unregistered deed, 
Whose registration was optional under the same 
4ooi ^^nhaiya Lal v. Bansidh'ar, A.W N. 

13 A. 288. P,B =A.W.N. 
888]’ ® ^ 23 = A.W.N. 1885. 310, 7 A. 

^(554)—S. 50 i = Registration Act, 1871, s. 50) 
Registered and unregistered documents—Pre¬ 
cedence —Where plaintiff based his right on an 
unregistered document, dated 8th Deo. 1873. 

A t i’^KJstration of which was optional under 
a 1^1 1871, and defendant olaimed under 

deeds severally dated 16th August 1874, 21st 


Registration Act (XYI of 3908, III of 1877 
yni of 1871, XX of 1866, XVf of 1864,’ 
XIX of 1843) — continued. 

August 1875 and 3rd October 1876. and all 
these deeds required registration and wpre re- 
gistered under Act VIU of 1871, hdd that 
plaintiff s document was entitled to precedence 
over the defendant’s documents, that s 50 of 
the Registration Act of 1871 gives nreference 
to registered documents, of which the registra¬ 
tion is optional over unregistered dor‘.,moius 
and that, as here the registration of t he defend¬ 
ants documents was compulsory, the d^’fend- 
ants documents had no precedence nv-rpiaint- 
I^ff s documents Karamat Adi v. Muhammad 

MOHSIN. A.W.ft. 1886, 13. ,'4 A. 227, P.B 6 
A. 165, F) ^ * 

(555) —S. 50 { = Registration Act. 1877, 50} 

Regtsfered and unregistered docum nts—Aci 

f Explanatio.i to s. 50 

of the Registration Act 1877.au unr- gistered 
deed executed before Act XVI of 1864 came 

into force, IS neither invalidated by. o .f post- 

^ registered under Act IX of 

o K Bar AN Rai v. Murdi Pandey 

3 A. 505. \R., 6 B. 168, P.B.J 

(556) —S. 50 (^Registration Act, 1877, s. 50) 
Reqtstei^d and unregistered documents—Bu 

the Full Bench (Stuart, C.J., doubting ,-s. 50 
oi the Registration Act. 1877, does n -t confer 
upon documents registered under former Regis- 
tration Acts, precedence over all unregistered 

e of bot'ir execu¬ 
tion, registration was either optional or not re- 

quired. As between documento execut-d before 

Act III of 1877 came into operation, r-heir re- 

lative positions to one another remain upon 

the footing provided for them by the Rpgistra- 

executed. 

« Bhagirath Lad. 4 A. 227, P B 

I®* ^ Observed 

on.) [F., 0 k. 164 = a.W.N. 1884. 2 ‘J ; D. 6 

I885^ir5^]^‘^‘ = 

^57)—S; 50 (=^Registration Act, 1866, s. 50) 
Optionally registrable instruments Priority 
0 , registered instruments.—Under s 50 of the 
Registration Act, 1866, a prior unregisteredre- 

be defeated by a subsequent 
gistered instrument, where both are optionaDy 
registrable. VENKATYA v. KOTAYVA, 6 M. 

( — Registration Act, 3 871 c 50 ) 
s. 50 a regik! .Id’ doeS^- 

ment takes effect as against a pri t u-,registered 

the dnen ’ P-^ssesston, evon^though 

the dooument IS one which does net require 
registration. BIMARAZ v. PAPAy\, 3 M. 46. 

(^^'^)-~S.m{ = Registration Act, 1877,s.50)— 
OpUonaland compulsory registration—Act VIII 
Of lo/i- A registered dooument, cnmpulsorilv 
registrable under Act III of 1877. tak.s effect 
as regards the property comprised in u. against 

document of a prior dnte relat 
mg to .the same property, optionally registr¬ 
able under Act VIII of 1871, which was tC 
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Registration Act (XIY of 1908, III oi 1877, 
Vni of 1871, XX of 1866, XVI of 1864, 
XlX of 1843)— continued. 

in force. KUAR GiR PRASAD V. BANSI. 2 A. 
431. 7 C 570 ; Cons., 6 A. 164A.W.N. 

18S1. -29; 2?.. 6 B. 169. F,B., 20 B. 158, 1 N.L. 
R. 158.] 

( 560 )~S. 50{ = Regisfra<ion<lcf, 1877, s. 50)— 
Optional and compulsory registration—Act VIII 
Qf ]S7l—Act I of 1869 {General Clauses), s. 6. 
—Under s. 50 of the Rcpiatration Act, 1877, a 
document compulsorily registrable and register¬ 
ed under that Act takes effect, in respect of the 
property, comprised in it, as against an un¬ 
registered document relating to such property, 
executed while the Registration Act of 1871 
was in force, and optionally registrable under 
that Act, S. G of the General Clauses Act {I of 
1869) has no saving effect in such a case. 
Lachman Das v. Dir Chand.2 A. 851. F.B. 
[F.. 7 C. 570. 5 A. 593 = A.W.N. 1893, 136. 11 
C. 661; Cons . 4 A. 227, F.B.^A.W N. 1882.19, 
6 A. IGl^A.W.N. 1884, 29; R.. 6 B. 1G8, F.B.. 
A.W.N. 1891, 127, 18 B. 92. 20 B. 158, 27 B. 
452; D., 7 A.577 = A.W.N. 1885, 115.] 

(561) —S 50 (— Registration Act, lit of 1877, 

$. 50]~Act vni of ISTI—Registered ayid un¬ 
registered documents — Priority .—A document, 
the registration of which under Act III of 1877 
was compulsory and which had been registered 
thereunder, took effect as regards the property 
comprised therein, as against a document 
relating to the same property, the registration 
of which, under Act Vlll of 1871, was optional, 
and which had not been registered under that 
Act. Gohind Ram v. Bataso, A.W.N. 1883, 
104. (2 A. 851, ]i\) 

(562) — S. 50 ( = Registration Act, 1877. s. 50) 
—Registered and ujiregistered deeds — Priority — 
Notice—Possession as evidence of notice — Regis¬ 
tration Act, III of 1877, ss. 49, 50.—The 
priority conferred by s. 60 of the Registration 
Act on a registered document of the kinds 
mentioned therein cannot be claimed whore 
the person in whose favour the subsequent 
document was executed bad notice of the prior 
title of another person. Such notice may bo 
actual or constructive, but it is only in cases 
whore the notice is ole.arly proved so as to make 
it fraudulent in the transferee to take and 
register a conveyance in prejudice to the known 
title of another that the registered deed ought 
to bo set aside. The faot of possession having 
been transferred to the first transferee is import¬ 
ant on the question of notice. Whore it is 
proved that the first purchaser was in possession 
of the land at the time of the second sale, the 
second purchaser should be called upon to 
explain whether ho made any and what enquiry 
from the first purchaser as to the circumstances 
of his possession, and unless ho can satis¬ 
factorily account for this possession, as not 
necessarily involving any notice of the first 
purchaser’s title as purchaser, ho cannot roly 
on his registered deed to resist the first puroba- 
set’s claim. If the first purohasor was not in 
possession at the date of the second sale, the 


Registration Act (XIY of 1908, III of 1877^ 
VIII of 1871, XX of 1666, XVI of 1864, 
XIX of 1843)—confinued. 

Court should inquire whether the second 
purchaser had any other kind of notice of the 
factum of the first sale. The rule that a 
subsequent registered deed cannot prevail over 
a prior unregistered deed when the person 
claiming under the registered deed has notice 
of the prior conveyance of the first purchaser, 
cannot apply to cases where the unregis¬ 
tered deed is one of which registration is 
compulsory. In such cases the provisions of 
s. 49 of the Registration Act are impera¬ 
tive and the document shall not affect the 
immoveable property comprised therein or 
be received as evidence of such transaction 
affecting such property. Unless therefore in 
such case the first purchaser can roly simply 
on the fact of possession having conferred an 
indefeasible title by prescription upon him, he 
would be in the position of being unable to 
adduce his title by purchase, and on proof of 
the vendor’s existing title in the property, he 
would have to surrender his possession to the 
person who had obtained a valid conveyance of 
the estate from tho former proprietor. AZIZ v. 

Lada Singh, 102 P.R. 1883. [Overruled. 115 
P.R. 1890. F.B.; R.. 126 P.R. 1884. 2 P.R. 
1885, 90 P.R. 1885, F.B., 90 P.R. 1685, Note, 
56 P.R. 1900 = 26 P.L.R. 1900. F.B.] 

(563) —S. 50 {= Registration Act, 1877, s. 50) 
— Coijiict between prior unre{;is(er 0 d arid subse¬ 
quent registered deeds of sale—Priority — Notice. 
—In a conflict between a prior unregistered deed 
of sale and a subsequent registered deed of sale 
of the same property, priority cannot be claim* 
od in respect of the subsequent registered deed 
whore the purchaser under it had notice of the 
previous sale. GURADITTA v. JOWALA SHAH, 

102 P.R. 1883. Note. 

(564) —S. 50 ( = Re( 7 i.s'trrt(ion Jet, 1877, s. 50) 
—Registration, optional and compulsory—Un^ 
registered docunients-Priority — Old Jet of 1864, 
—Benefit under s. 50. eonditions of. —As between 
a document, optionally registrable under the 
Act of 1864 and not registered thereunder, and 
a document compulsorily registrable under the 
Act of 1877 and duly registered thereunder 
(both dooumonts having been executed when 
the respective Acts were in force and relating 
to the same property), held, the registered 
document took effect against the unregistered 
one under s. 50 of the Act of 1877. (2 A. 851 
and 7 0. 670 = 9 C.L.R. 224. Re/d. to it Follow¬ 
ed.) The only difference between the above case 
and the 2 Ajl, case is, that in the latter the un¬ 
registered document was executed when the 
Registration Act of 1871 was inforoe; while, 
in the above case, the unregistered doouinent 
was executed while the Act of 1864 was in 
operation. All that a person seeking the benefit 
of s. 60 of the Registration Act of 1877 is 
required to prove is, that his dooument is a 
document of the kind mentioned in the first 
clause of the section ; that it has been duly 
registered under the Act; and that it covers 
the same property as that covered by any 
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Regiatratioa 4ct (XYI of 1908, III of 1877. 

VIII of 1871. XX of 1866, XVI of 1864, 

XIX of 1843)— continued, 

unregistered document, aga-iust which it is 
oontenled thvt his document shall take effect. 
It is nob necessary for him to show that he is 
claiming from a common vendor, GUNGA 

Eam Ghose Sirdar v. Kalipodo Ghose, 

lie. 661. 

(565) — S. 50 Registration Act, 1877, 

fl- 50) ~ Registf’ation ^Priority between a pur- 
chaser of 1878 and an unregistered mort- 
gaqee of 1872.—A registered sale-deed of 
1878 is entitled to have priority over an un¬ 
registered hypothecation-deed of 1872, which is 
optionally registrable by virtue of s. 50 of the 
Registration Act. Madar v. Subbrayudu, 
6 M. 88. [F., 8 A. 23 ; Avor., 13 A. 288; i?., 

8 A. 540, 16 M. 148. 18 B. 355, 20 B. 153, 9 M. 
119, 9 M. 495; D„ 10 B. 105.] 

(566) —S. 50 {= Registration Act, IIlo/ 1877, 
s. 50) —Sale of property under unregistered docu¬ 
ment—Possession given to vendee—Subsequent 
sale under registered document—Notice-Priority 
—Registration Act .—A subsequent purchaser of 
immoveable property under a registered docu¬ 
ment with notice that the s%me property had 
been sold to another under an earlier unregis¬ 
tered deed, who had also obtained possession, ia 
not entitled to priority over the latter, notwith- 
etanding tbe provisions of s. 50 of the Registra¬ 
tion Act, III of 1877. Kodu V. RamaPAT, 
A.W.N. 1883, 57. 

(567) —S.50 (= Registration Acts. VIII of 1871 
and III of 1877, s. 50)— Prior unregistered docu¬ 
ment, possession under, notice to subsequent 
registered mer/papee,—Plantiff’s claim to the 
land in this case was based on his registered 
mortgage-deed dated 19th September 1877 exe¬ 
cuted to secure Rs. 250. Defendant set up an 
unregistered deed of sale for less than Rs. 100 
which was of a prior date, viz., the 1st of April 
1877, and pleaded that he h id been put in pos¬ 
session at the time of the sale to him, and bad 
since occupied as owner. Held that, if the de¬ 
fendant was in possession when the mortgage- 
deed was executed to plaintiff, or plaintiff had 
otherwise notice of the defendant’s purchase, 
he could derive no advantage from the registra¬ 
tion of his mortgage, the registration of the 
title of, or possession by, a prior purchaser or 
mortgagee being notice of his title to subse- 
quenc purchasers and mortgagees. DundAYA 
V. CHENBASVPA, 9 B 427. [Disappr., 7 C.W. 
N. 11; F., 10 B. 105, 16 M, 148 = 3 M L.J. 54. 
P.B., 6 N.L.R. 82 = 3 Ind. Cas. 58; Appr,, 12 B. 
669 ; R., 20 B. 158. 20 B. 290, 22 B. 213, 26 B. 
638, 27 B. 452, 1 L, B. R. 293, 6 Bom. L. R, 
1043.] 

(568) — S. 50 (= Registration Act, 1877, s.50)— 
Notice to subsequent purchaser, —S. 50 of the 
Registration Acu, 1877, affects alike documents 
which it is optional, as well as those which it 
is compulsory to register, and the fact that the 
purchaser under the registered deed had notice 
(Qf the prior unregistered transaction does not 

C. VIII—45 


Registration Act (XYI of 1908, III of i «77 
Vniofl871,XX of 1366, XVI of 1864 
XIX of lMZ)-continued, 

alter tbe effect of the registered deed. NAD- 
LAPPA V IBRAM, S M. 73. (5 C. 336, Dis.) 
Wverruled, 16 148. F. E.; F,. 5 M. 139 fi 

M. 98. 6 M. 174. 115 P.R. 1890 P B r\q 

C. 424, 8 M. 167. 9 M. 119, P.B., 10 B. 105 8 
A. 540, 20 B. 158.] ' ^ 

„ (569)—S. 50 ( = Registration Act, 1877, s. 50)— 

Former part of this section"—Registered pur. 
chaser ^Notice of prior agreement to sell.—The 
wor(^ /ormor part of this section ” in s 50 of 

the Reg.stration Act. 1877. refer to tL whole 
preceding portion of tbe section. [R„ 16 M. 
148.] A registered purchaser of land, who 
buys with notice of a prior unregistered contract 

nf. fco the 

plaintiff, cannot resist a suit for specific nsr- 

formauce on the plea of registration. KAD4R 

V, ISMAIL. 9 M. 119. [F.,13M 824: R w 

M. 505, 16 M. 148. P.B.] ' 

Registration Act, 1877, s, 50) 
Registratioyi, not notice of unregistered docu- 
rmnts from which registered holder derives title 
Parties claiming under registered document, 
priority o/.—Under a registered deed 
2nd April, 1894, the first and the secend’defend- 

a i I® lands to the 

hs'ld^n^ registered sale deed was 

held to^ take effect in priority, as rec^ards tho 

properties comprised in it, as against an unregis¬ 
tered conveyance dated 23rd March 1876 
executed by V ,n favour of H, who by a deed of 
gift had transferred the property to plaintiffs' 
vendor^ Toe deed of gift and the sale to the 
plaintiffs being registered documents long prior 
to the registered sale-deed of April 1894. it was 
argued that they took precedence over the latter 
deed of 1894. This argument was held to be 
untenable. Plaintiffs and their grantors were 
mere strangers to the land unless they could 
rely upon the unregistered conveyance by V tn 
H in 1876 whioh, however, eould have noUeot 
upon the property when brought into competi¬ 
tion with the registered conveyance of Aoril 
1894 in favour of the third defendant. The 
grantees of H stood m his shoes and could not 
succeed as against the third defendant where 
their grantor H could not himself have succeed 

advanced to the effeot 
that the third defendant had notice of the 
unregistered conveyance of 1876 through the 
registered deeds of gift and sale which followed 
it, was also held to be unsound. The reeister 
might be notice of the registered doeumenL 
which It contains but it would be pushing the 
doctrine of construotiva notice too far to hold 
that It could be notice also of the unregistered 
dooaments under whioh the holders of the re- 

gistered documents derived their title. Chuot 

LAIi v. EAMCHANDBA, 22 B. 213. rj> 27 T! 
408 ; R., 27 B. 452. 1 N.L.R. 125:] ^ ^ 

^°~^«0isiraHon Act, XVI of 1864 
s. 68 Impeachment of registered sale deed-1. 
Nature of moot reguired.~lQ order to prevent 

the operation of s. 68 of Act XVI of 1864, on a 
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Registration Act (XYI of 1908. HI of 1877, 
Vlllof 1671. XX of 1666, XVI of 1864, j 
XIX of 1843;— continued. \ 

deed of sale registered under the Act, it was 
ntcessary to show that the registered deed was 
fraudulently executed, and that the purchaser 
was wilfully aud inientionally a party to the 
fraud of the vendor, or at lea&t that the deed 
was executed without con'-ideration. RAM 
C’nUND KOOMAU V. Modho Soodun 
Muzoomdar. 7 W.R. 119. [F . 14 W.R. 3i8; 
i2., 20 W R.287: D., 7 C. 753 = 10 C.L.R. 129.J 

50—Registration Act, XX of 1866, 
ss- 49, 100-—Where an msiruEnent conferring a 
right or interest on the panics in whose favour 
it was made, was executed before 1861 and was 
valid then, it would not become invalid by 
reason of the party not getting it registered 
within 12 months, nor would a person getting 
a conveyance and registering it under the Act of 
1864, have priority over a person who t-hould be 
holding an instrument not so registered. 

Doolal Bibee v. Nada Shaha, 13 W.R. 
446. [22., 6 B. 168 J 

(573) —S. 50 ( = Registration Act, XX of 1866, 

8. 50;—Prior unregistered deed—Subi>iqu(nt re¬ 
gistered deed—Fraud—Effect.—k suLsequent 
registered sale deed is not, under s. 50 of Act 
XX ol 1866, entitled to priority over a prior un- 
regisiertd deed, if the former transaction is not 
a dona/zoo one, and its holder’s conduct in 
collusion with his vendor is found to be fraudu¬ 
lent. Bhikdahee Singh v. Kanhya Lall 
14 W.R. 24. 

(574) —S. 50—Registered and unregistered sale 
—Fiaud—Fiioriiy —k bona fide bill of sale 
which IB not registered will prevail against a bill 
of sale got up by fraud, oven if registered. 
DHOOKHAI MEER v. Shaik Massir, 20 W.R. 
110 . 

(575) —S. 50 { = Registration Act, 1877, s. 50) 

—Priority of unregistered mortgage over subse- 
quent registered sate—Notice — Fraud.—It shall 
only be m cases where notice of a prior convoy- 
aiiCo, registration of which is optional, is so 
clearly proved as to make it fraudulent in a 
subsequent purchaser to tike and register a 
conveyance in prejudice to the kne^wu title of 
another, that the Courts will sufler the regis¬ 
tered deed to bo affected. 13HALU ROY v. 
JAKHU Roy, 11 C. 667. [Apfl , J3 C. 70; 
R., 8 A. 540, 6 O.P.L.R. 112, IG.M. 140, F.B., 

27 B. 452.J 

(576) —5. 50 [ = Registration Act, 1877, s. 50) 

—i’aftj-deed.—Under s. 50 of the Registration 
Act—the purchaser under a registered convey¬ 
ance is cuiitled to the possession of property as 
against a prior purchaser under an optionally 
registrable, but unregistered conveyance, oven 
though the latter was put in possession and 
enjoyed it lor a long time before the oxecutiou 
of the regibtered conveyance. KONDAY'YA v. 
GUUUVAPPA, S M. 139. (2 M. 147, 5 M. 73. 
F.) [Overruled, 16 M. 148 ; Not F*, 13 B. 229 ; 
i?., 10 0. 424,j 


Registration Act (XYI of 1908, III of 1877^ 
Vni of 1871, XX of 1866, XVI of 1864, 
XIX of 1S43)— continued, 

(577) —S. 50 { = Registration Act, 1877, s. 50) 
—Registered and unregistered documents^ 
Priority - Vendee under registered sale deed 
competing with auction purchaser at a sale 
under a decree on a prior unregistered mortgage* 
deed. — Held that a title resting on a registered 
sale-deed of the iOch August 1895 could not be 
defeated by a sale in execution of a decree 
obtained on the 20th April 1897 in a suit upon 
an unregistered mortgage of the same property 
da'ed the 2Ist July 1894 to which suit ihe 
vendee of 1895 was not a party. BALDEG 

Prasad v. Baldeo, A. W N. 1901, 112. (i9 

A. 288, 28 C. 139. F- ; 7 A. 888. Overrueld.i [R., 
30 A. 238 = A.W.N. 1903, 99 = 5 A.L.J. 607.] 

(578) -S. 50 { = Registration Act, 1871, 

s. 50)—Suif governed by Registration Law at 
sfi/wfion— Registered and unregistered sale-deeds 
— Procedure —Cousfntcfton of section.—VudQt 
s. 6, Act I of 18GS (General Glauses), a suit is 
governed by the Registration Law in force at 
its institution, and not by that in force at ite 
hearing. A compulsorily registrable registered 
sale-deed has no precedence over a prior option¬ 
ally registrable unregistered deed of sale of the 
same property. [D.,4 A. 2v7 ; Cons..7 C. 57G 
-■=9 C.L.R. 224 ; R., 6 B. 168, 13 B. 229 ) 
Where the rights of the patries are intended 
lo be (aken away by a penal legislation of the 
kind referred to in s. 60, the languige of the law 
must bo construed very strictly against any 
derogation of right. AGRA SiNGH v. ABLAKl 

Kooer, 4 C. 536 = 3 C L.R. 436. 

(5791— S. 50—Registration Act, XIX of 1843 
—Deed - Reg.stratton—Priority — Sale.— A deed 
of sale registered under Act XIX of 1843 has 
priority over an unregistered dtoi of an earlier 

dito. Malkshappa Karviuappa V. Bas- 
SAl'PA N, Shetavnekar. 1 B H G. 10. [D.,7 

B. H.C. O.C. 46, 1 B. 574.] 

(580) —S. 50-i?C(7isfrafion Act, XIX of 1843 
—Sale of land — Priority. —By Act XIX of 1843, 
any unregistered deed of sale is invalidated by 
a rogi.vtcred deed of sale of the same property, 
provided that the latter bo authentio. And this 
proforenco is not confined only to (hose cases 
where the earlier and unregistered deed of sale 
has not been carried into effect. PRABHUDAS 

Hiraohund v. Dhondu Bhikam Bhat. 3 
BHC. 222. [R„ IB. 574; D., 9 B.H.Oi 

121 .] 

(581) —S. 60 ( = .Acf, 1877, s. 60^ 

—Scope of—Notice—Sale — Compulsorily regis¬ 
trable — Possession— Effect. —If a prior encum¬ 
brancer or vendee was in possession under a 
compulsorily registrable document, which, 
owing to his own fault, ho omitted to get regia* 
tered, a subsequent registered purchaser ot 
encumbrancer will bo entitled to oust the 
uoregis«orod vendee or oncumbranoor from 
possession and take the property free from any 
charge, notwithstanding the faot of his having 
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Registration Act (XYI of 1908, III of 1877 
Vllt of 1871, .XX of 1866. XVI of 1864. 
XIX of 1843)— contintied. 

had DOtio6 of the possession of such unregister¬ 
ed purchaser or encumbrancer. Harnam Das 
V. HIRA, 90 P.R. 1885 P.B (1‘26 P.JR. 1884, 
14 P.R 1885, Appr.\ 2 P.R. 1885. D.\ 18 P.R. 
1878. 70 P.R 1880. 37 P.R. 1882. 102 P R. 
1883. 159 P.R. 1883. R.) [D.. 15 P.R. 1903.] 
aUo, Shankar Das v. Damodar Das, 
90 P.R. 1883. note. [Cited, 90 P.R. 1885,] 

(582) —50 (^Registration Act, 1877, s. 50) 
— Registered and unregistered docuynents — 
Priority—Notice — Sale. — Tbe holier of a 
registered deed of sale of immoveable property 
who, al the time of the miking of his contract 
of sale, had notice of a prior unregistered mort- 
gage. which did not require registration, is not 
entitled to priority by reason of s. 50 of the 
Indian Registration Act, 1877, over th^ holder 
of the unregistered mortgage. UlWAN SiNGH 
V. Jadho Singh, 20 A. 252 = A.W.N. 1898, 
82. [R., 25 A. 366 = A.W.N. 1903, 81.] 

(583) —S. 60 ( = Re(;isfrafion .4cf, 1877, s. 50) 

—^Priority —Possession under unregistered docu¬ 
ment—Sale — Notice. —Where a registered pur 
chaser has notice that his vendor had previously 
conveyed away the property to some third 
person by an unregistered conveyance, it is 
contrary to equity and good conscience that bis 
title (though under the registered deed) should 
be allowed to prevaiU But although the fact 
of the unregistered purchaser having taken 
possessiou is not conclusive evidence of notice, 
such possession is, in the great majority of cases, 
very cogent evidence of notice, NanI Bibee v. 
HAFIZULLAH. 10 C. 1073. [Appr., 16 M. ; 

148, P.B.; R., 8 A. 540, 27 B. 452, 1 L.B.R. 
293 ] 

(584) —5. 50—Registered sale deed — Lien 
UndeT uyiregisiered deed — Registration Act 
(XIX of 1843).-Under Act XIX of 1843, a 
registered s«ie deed d les not give the purchaser 
any preferential right to avoid an unregistered 
lieu created by the seller to his judgment- 

creditor. Bissonath Singh v. Raj Chun- 
DER Roy, W R 1884, 141. 

(585) — S. 50 { = Registration Act, 1866, 

S. 60)— Priority — Sale. —A registered sale— 
though of a subsequent date, is, under s. 50 of 
Act XX of 1866, entitled to priority over an 
unregistered mortgage of the same property 
which is earlier in date. ALI AZIU KhAN v. 

Islam Khan, 14 W.R. 483. 

(586) —S. 50—Act XVI of 1864, 5. 68—Ret^ts- 
itation^ Registered and unregistered sale-deeds 
—^riorifjy— Possession. — Under s. 68 of Act 
XVI of 1864, in the absence of proof of fraud, a 
later registered deed of sale has priority over an 
earlier unregistered one. even where the registra¬ 
tion is optional and even though the person 
claiming under the unregistered deed holds 
possession under it. GOOBOO DaS DAN v. 
KOOSHOOM KOOMAREE D0SSEE,9 W.R. 547. 
L«..9 B,H.O. 121, 2 B. 299, 6C. 336*4 C.L.E. 
267; D., 7 0. 753*10 O.L.R.129.] 


Registration Act (XYI of 1908, III of 1877 
VJII of 1871, XX of 1866. XVr of 1864* 
XIX of 1843)— coyitinued. 

f587)-S. 50—Registered and unregistered 
deeas of sale, conflict between—Effect of Act 
XIX 0 / 1843.—A genuine deed ot sale under 
which possession has passed to the purchaser, 
and which was given by the owner of the estate 
at a time when registration was not compulsory 

IS not iuvnlidattd by a subsequent deed given 

by that owner’s heir and successor, the regis¬ 
tration of which is compulsory merely because 
the ia-t deed was registered and ihe’first was 
not. The provisions of Act XIX of 1843, do not 
apply where the vendors are different persons. 

IMBIL Singh v. Koyleshoo Koer ii w* 

9 B.H.Q. 121, 6 B.' 

Ibo, J? .B.J 

(538) S. 50 { = Registration Act, 1877, 
s. Registered and unregistered conveyances 
-Priority-Sale-deed -Where property (worth 
less than Rs» 100 and whose conveyance in 
consequence, is optionally registrable) was con¬ 
veyed by the owner twice over, by an unregis- 
tered document and a registered instrument, 
respectively, held that the fact of the vendor 
having given possession to the first and unre¬ 
gistered vendee, though such possession mi'^ht 
have continued down to the date of the second 
registered sale, did not necessarily prevent the 
operation of the enactment in s. 60 of the Regis- 
tration Act that ” a registered document shall 
take effect as regards the property therein com¬ 
prised, against every unregistered document 
relating to the same property;” and thattbeonlv 
case m which the title of the prior unregistered 
purchaser can prevail over that of the subsequent 
registered purchaser for value is when the latter 
takes with notice of the former—Priwsep. L, dis- 
seating ; a purchaser under a registered convey¬ 
ance subsequently executed cannot succeed la 
a suit to eject one, who holds possession under 
a prior but unregistered conveyance, the re¬ 
gistration of which is opti nal —Pi-r Prinsev 

J marain Chunder Chuckerbutty v* 
DatarmviRay.SC. 597. P.B. = 10C.L R. 241* 

[R., 10 0. 424, 10 C. 1073, 10 C. 1087 B 
A. 640, 13 C. 70, 16 M. 148, F.B., 2 O.C. 74.J 

( = Registration Act, 1866, 
s. 50'-Unregistered deed of sale-Registered 
certificate of sale-Priority.~A subsequent 
registered certificate of sale of immoveable 
property by the Court does not take precedence 
over a prior unregistered deed of sale of the 
same property where the registration of such 
unregistered deed is optional under the provi¬ 
sions of the Act. If a creditor cause to be sold 
property which does not belong to his judg¬ 
ment-debtor at all, the purchaser cannot 

' c r f. 1 owner by merely 
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Registration Act {XVI of 1908, III of 1877, 

VIII of 1871, XX of 1866, XVI of 1864, 

XIX of 1843)— continued. 

of sale, that effect shall be given to the latter 
deed, supposiog it to be regiytered, rather than 
to the earlier one unregistered, notwithstanding 
knowledge or notice of the unregistered deed on 
the part of the party to the registered deed. 
The benefit of priority over an earlier unregis¬ 
tered deed of sale does not extend to a register¬ 
ed document which, although in form a deed of 
sale, is in truth a fraudulent deed of gift. 
Nettro GOPAL CHUNDER V. DWARKANATH 
MULLICK. 1 W.R. 314. [R., 4 B. 126, F.B.] 

(591) — S. 50— Snle of same property to two 
persons—Registraiion—Priority — Registration 
Act (XIX of 1843)-—A registered sale.deed is 
entitled to priority, under Act XTX of 1843, 
over an unregistered one (both the sale-deeds 
being in respect of the same property), oven 
though the former is subsequent in date, and 
the vendees under both the deeds bona fide 
bought the property. Syud NuzuR ALI v. 
SYUD EMDAD ALI, 1 W. R. 206, 

(592) — S. 50 { = Registration Act, 1877, 
s. 50)— Scope of—Expression dtdy registered.'* 
meaning of —Instruments which are not both 
optionally registrable—Priority—Act (VIII of 
1871), s. bO —Vendee not taking possession from 
vendor—Effect—Fraud.—S, 50 of the Regis¬ 
tration Act (III of 1877) has no application to 
cases where the contest is between an unregis¬ 
tered instrument whenever executed and a 
registered instrument executed before the Act 
came into force. It applies only to cases where 
the registered instrument is subsequent to the 
Act. The section has no rotro3p3ctivo effect, 
and the words " duly registered ” in the section 
moan duly registered under that Act and not 
under any prior Act. The plaintiff, vendee of 
the land in dispute under a registered deed of 
sale dated 1st February, 1872. sued to recover 
possession from the defendants who claimed the 
same land by purchase from one X, who had 
purchased from the plaintiff’s vendor by an 
unregistered deed of sale dated 15th July, 1871. 
The sale-deed relied on by the plaintiff was 
compulsorily registrable, and the other relied 
on by the defendant was optionally registrable. 
Held that, under s. 50 of Act VIII of 1871, 
which was in force when the instruments in 
question were executed, the contest can only 
be between instruments both of which are 
optionally registrable and that, consequently, 
by virtue of its being registered, the sale deed 
oHhe plaintiff was entitled to no priority over 
tho earlier deed under which the defendant 
claimed. Ueld also that, by merely omitting 
to take possession of tho land on his purchase, 
the defendant’s vendor was not guilty of any 

• positive fraud or of any concealment or nogli* 
genco so gross as to amount to fraud that would 
entitle tho plaintiff to relief against him. 
SHIVUAM v. SAYA, 13 B. 229. [R., 20 B. 158, 

3 Bom. L.R. 679.] 

(593) —S. 50 { = Registration Act, 1877, s. 60) 
—Purchase of property under prior uyiregistered 


Registpation Act (XYl of 1908. Ill of 1877, 
VIII of 1871, XX of 1866, XVf of 1864, 
XIX of 1843) —continued- 

sale—Vendor taking lease of property sold from 
vendee—Decree for rent against vendor—Sub¬ 
sequent sale under registered deed—Priority 
—Effect of decree for renf.—Certain property 
was purchased by A from B in 1876, but the 
sale-deed was not registered. On the day of 
purchase, the vendor took a lease of the pro¬ 
perty from the vendee who, in 1878, sued the 
vendor for rent due under the lease and obtain¬ 
ed a decree. B having sold the property in 
1881 under a registered sale to another person 
the latter brought the present suit against A 
in 1888 for recovering possession.— Held (1) 
that, under s. 50 of the Registration Act (III 
of 1877), the plaintiff’s registered deed, though 
subsequent in date, must prevail over the 
defendant’s unregistered earlier deed, and (2) 
that the decree for rent obtained by the defend¬ 
ant A in the suit for rent in the year 1878 did 
not give him priority over the plaintiff under 
s. 50 of the Registration Act (1877). Assuming 
that tho defendant’s ownership was not in dis¬ 
pute in tho rent suit in which the decree was 
passed, as appears to have been the case from 
there being no declaration of bis title as owner, 
tho decree merely adjudicated as to the rela¬ 
tionship of landlord and tenant between the 
defendant aud his vendor oreated subsequently 
to tho sale. Tho title of the defendant as 
owner was not merged in the decree, but rested 
exclusively on his deed of sale although his 
vendor B might not, whilst howas his tenant, be 
able to dispute it. KESHW PanDURANG v. 
Vinayak Haui. 8 B. 355, F.B. [F.. 28 0. 
139; R., 27 B. 452,] 

(594) —S. 50 ( = Rejisfrnfiou Act, 1877, 
s. 50)— Notice of earlier uyiregistered deed, effect 
of, on priority claimable by holder of subsequent 
registered deerf.—Though s. 50 of tho Registra¬ 
tion Act which provides that certain dooumonts 
shall, if duly registered, take effect, as regards 
the property comprised therein, against un¬ 
registered dooumonts relating to the same pro¬ 
perty, makes no reference whatever to the 
holder of the subsequent registered doouments 
having notice of tho prior unregistered one, yet, 
the equitable doctrine of notice has been held 
to bo applicable to such cases so that the 
registered holder cannot avail himself of the 
provisions of s. 60 of tho Act, if. at the time he 
registers tho deed, either ho himself or an 
agent, whoso knowledge is the knowledge of the 
principal, has notice of an earlier deed, whioh, 
though executed, is not registered, and the 
registration which he has actually effected can¬ 
not give him priority over tho unregistered deed 
of whioh he has such notice. DlWAN SINGH 
V. Jadh Singh, 19 A. 145«A.W.N. 1897, 19. 
(13 0. 70. 10 B. 105, 16 M. 148, F.; 9 A. 540, 
R.) [Affmned on appeal., 20A. 252;F., 80 
A. 238-A.W.N. 1908, 90-5 A.L.J. 607; R„ 
27 B. 452, 25 A. 866 = 23 A.W.N. 81. 9 O.W. 
N. 14.] 

(595) —S. bO— Certificate of sale — 

Priority — Unregistered lease, — A oertifloata 
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Keglstration Act {XYI of 1908, III of 1877, 
Vlii of 1871, XX of 1866, XVI of 1864, 
XlX of 1843)— continued. 

of sale is not a document of such a character 
as to be entitled by law to any priority, by 
virtue of its being registered, over an unregis* 
tered lease. EAKIRCHAND UOVINDRAM v. 
KAHANDAS, 3 B.H.C. AX. 367. 

(596) — S. 50 —Act XX of 1866— Priority — 
Certificate of Court's sale .—An unregistered need 
of sale accompanied by immediate possession 
ought to be preferred to a subsequent registered 
certificate of a Court’s sale or to a subsequent 
deed unaccompanied by possession. Manmal 
valadSURATUAL-v. Dashrath valad Nara- 
YAN,9 B.HX. 147. Uppr., 7 0.753 = 10 C.L.R. 
129; R., I B. 624, 2 B. 299, 27 B. 452 = 5 Bom. 
L.R. 144.] 

(597) — S. 50 { = Registration Act, 1866, s, 50) 
— Act XX of 1866, ss, 18 <£ 50 — Execution sale — 
Contest between two rival auction-purcJiasers — 
Certificate of sale—Act Vill of 1859 , s. 259.— 
Of the purchases of the plaintifi and the defend¬ 
ant, two auction purchasers, the plaiutifi's 
purchase was prior, but his certificate of sale 
was not registered, The defendant vias in 
possession, and his certificate was registered. 
Registration was optional in both cases. 
He/d that, under Act XX of 1866, s, 60, the 
defendant’s title was entitled to priority over 
that of the plaintiff. PaNHA Khumaji v, 
FaTTA Upaji, 12 B.HX. 179. [Appl-, 5 0. 336 ; 
D., 4 C-L.R. 257, iOC. 260, 7 0. 753.j 

(598) — S. 60 { — Registration Act, 1877, s. 50) 
■^Priority — Auction sale. —Plaintifi was the 
purchaser at an auction sale of the properties 
of one M, judgment-debtor. He held an unre¬ 
gistered mortgage-deed, dated 1869, and obtain¬ 
ing a decree, purchased, in execution of that 
decree in 1875, his judgment-debtor’s interests. 
The defendants held a possessory mortgage, 
dated 1873, from the same M of the same 
properties, and their deed was a registered one. 
The plaintifi sued to obtain possession of the 
share of M. Held that the defendants’ register- 

entitled to priority over the 
plaintiff’s, and that the plaintiff’s suit ought 
to be dismissed as he was not willing to 
acknowledge and pay off the prior incumbrance ; 
neld, also, that the fact that the plaintifi was 
an auction-purchaser on a decree passed in 
respect of a prior unregistered bond gave him 
no superior rights over the defendants, and that 
the priority of the defendants' registered bond 
conferred by the Registration Act was not 
affected by the circumstance of a decree 
having been obtained on the unregistered bond 
of a prior date. RaGHUBANS liUAR v. Ganga 
PhuIi. A.W.N. 1886, 133. 

(699)— S. 50 { — Registration Acts, 1871 S 
1877, 5. 50)— Decrees. — The omission to register 
decrees does not make them inefiectual against 
flubsequent tegisteied assignments or decrees, 
as they are excluded from the operation to 
S* 50. KoiiLURI NAGABHUSHANUM v. 
AMMANNA, 8 H. 71. [D.. 6 M. 88. 18 B. 355.] 


Registration Act (XYI of 1908, III of 1877, 

VHl of 1871. XX of 1866, XVl of 1864. 

XfX of 1843)— continued. 

(600) — S. 50 { = Registration Act, 1877, s. 50) 

Decrees—Registered and unregistered bond 

Priority .—A decree obtained upon a subse¬ 
quent registered hypothecation bond had no 
priority over a prior decree obtained upon an 
unregistered hypothecation bond. The Court 
could not go behind either of the decrees, whose 
priority must be determined according to their 
respective dates. Parshadi Lal v. KHUSHAL 
Rai, A.W N. 1882, 15. 

(601) —6. 50 ( = iT:p( 7 js^rafion Act, 1877. s. 50) 

—Registered transfer — Unregistered mortgage- 
deed — Decree—Priority —“.VoJ being a decree or 
order,” Construction of . —A purchaser under a 
registered deed of sale will be entitled to priority 
over a purchaser in execution of the subsequent 
decree obtained upon an unregistered mortgage 
prior in date to the registered sale, the regis¬ 
tered vendee not being a party to the decree on 
the unregistered mortgage. (7 A. 888, Diss.).— 
Whenever an unregistered mortgage is merged 
in a decree, a transferee under a registered-deed 
subsequent to the mortgage is precluded from 
claiming priority under s. 50, Registration Act, 
only when the decree can be used as evidence 
against the registered transferee. The words 
“ not being a decree or order ” in s. 50, cons¬ 
trued as “not being a decree or order to 
which the registered vendees or his vendor 
(before the sale) was a party.” ISHAN CHAN¬ 
DRA Dey V. GoNESH Chandra Parsi, 28 C. 
139 = 5 C W.N. 419. 4 C.L.J. 490.] 

(602) —5. 50[^Registration Act, 1877,s. 50) — 
Registered and unregistered documents — 
Priority — Decree on uregistered mortgage .— 
Where a mortgagee, under an unregistered 
hypothecation bond, the registration of which 
was optional, obtained a decree thereon and 
attached the hypothecated property in execution 
he was entitled to priority over the holder of a 
registered mortgage in respect of the same pro¬ 
perty which was executed subsequently to the 
unregistered bond, but prior to the decree, 
BAIJNATH V. LACHIIAN DAS, 7 A. 888 = A W. 
N.1886. 93. (A.W.N. 1882. 15, A.W.N. 1884,136, 
D.) [Not F., 6 G.P.L.R. 112, 28 C. 139, A.W. 
N. 19C1. 112.] 

(603) S. 50 Registered deed—Decree on 
prior registered deed—Priority.—A decree sub¬ 
sequently obtained on a prior unregistered deed 
would not give priority on a deed registered 

before the decree though after the first deed. 

For, here, the real competition is between the 
two deeds and not between a registered deed 
and a decree. Ram DiTTA Mad v. AMIR 
Chand, 193 P.R. 1889. 

(604) ~S.50( = Registration Act, 1877, s. 50}— 
Decree or order founded on unregistered document 

Document to he prior to registered document.— 
The section implies that the decree or order 
founded on an unregistered document shall be 
prior in date to the registered document 
afiecting the same property. RamdayAD 
KASHINATH V. Harnath SHEOBADAM. 5 C 
P.L.R. 109. 
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Registration Act (XYI of 1908. TH of 1877, 

Vfir of 1871. XX of 186G. XVI of 1864, 
XfX of 1843i— continued. 


(6051—5 bO { = Heghtration Act, 1877, s. 50) 

— Construction ot words '"decree or ort/cr.”—The 
“decree or orJer” contempUteJ by a. 50 does 
not I'Q'iina decree or order obtained on an 
unregistered document subsequently to the 
exe.’utton of tbe registered instrument. MlRAN 
riN.T.\u\ V. R4M\s.\. 6 C P L R. 112. (11 G. 
667. Zi) [fi..3C.PLR. 109.j 

(606)— 5. 50 ( = Registration Act. 1877, 
s. 60) Mottgnge—Sale of hnd mortgaged to 
mortgagee—Lease of land to 7norlqngar as tenant 

— Mortgagor, sale of land bif — Rtgislraiion— 
Priority suit lind was mortgaged with 
possession by At) B in 1879. but it remiined 
in tbe possession of the mortgagor as tenant 

of the m .rtgagee under an unr->gistered le^se. 

In 188 1 , A sold the land to B un ler a deed 
which was not registered, and in 1883, he 
again sold the same under a registered deed to 
C, who obtained possession and got the land 
transferred to his name in the revenue records. 
—B brought the present suit against C for 
recovering possession. The defendant contend¬ 
ed that his subsequent deed of 1583. being 
regi<tercd, had priority over tbe pliintiff’s 
unregistered deed of 1881, Tho plaintiff urged 
that the possession of A as his tenant 
subsequent to hi.s mortgage and sale amounted 
to possession by himself which possession was 
constructive notice of his title to th- defendant. 
—Held, (1) th It under n. 60 of Act HI of 1877, 
tbe defendant’s subs-^qiient registered deed of 
1833 gave him priority over the plainliff’.s 
unregistered deed though prior in date, and 
(2) that the possession of A was no notice, 
either actual or constructive, to the defenlant, 
of the plaintiff .s title. The defendant having 
purchased the land from A whom he found to 
be ID possession had no reason to suppose that 
A was in possession otherwise than as owner. 
Morkshwar Balkrishna V Datta 12 B 

569^ [R., U.HR. 1897-1901. Vol. 11, 574. 
22 B. 213. 27 B. 452.1 


(r,07)—5. ^>0 { = Registration Act, 1877. s. 50) 
CiV Pro. Code, s. 31G * Registration of certi¬ 
ficate of sale—Prior U7ireqis(€ted opiinnally re¬ 
gistrable mortgage —Rights of purchaser,—A 
purchaser of land, at a Court-sale, in execu- 
tion of a decree for money, d os not acquire 
pnoriiy by registering his certificate of sale, as 
against a mortgagee, whose mortgage is option¬ 
ally registrable and unregistered, but prior in 
date to the institution of the suit. IF.. 9 M. 
495; Z?., IG M. I4S ] 5em6/e :—A certificate 
of sale i^sued by a Court under s. 316. Civ. Pro 
Code if duly registered, takes effect under s. 50 
of the Registration Act, 1877,agiinst all un¬ 
registered incumbrances. Ramaraja v. ARU- 
NACHALA, 7 M 248. 


{G08)—5, 50 i — Registratio7i Act —\S77, a 50) 
Priority—Mortgagee under registered mortgage 
-Auction-purchaser under decree on prior un¬ 
registered mortgage.—Under s. 50 of the Act, 
the decree or order which is not to be aOootod 


Registration Act (XYI of 1908, TH of 1877, 
VIII of 1871, XX of 1866, XVI of 1864. 
XIX of —continued. 
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order made prior to th? execution and regis¬ 
tration of the registered document. In a suit 
by a registered mortgagee for sotting aside an 
auefion sale held under a decree on an un¬ 
registered mortgage, whore the registered mort¬ 
gage had bean executed after the unregistered 
mortgage bu^ before the decree thereon, held 
that the decree on the unregistered mortgage 
was a perfectly good one, but only that it did 
not aSeot the plaintiff’s right to have it declar¬ 
ed that it was subject to his lien; and hence 
that tbe auction-purchaser under tbe former 
decree could take only subject to the rights of 
the registered mortgagee. Jaorup Rai v. 

Radhky Singh. 13 A 288. F.B. = A.WN 

1891. 63. 18 A. 23. 6 M 83. R.) [F.. 28 0. 1.39. 
A.W.N. 1901, 112.1 


(609)—5, 50 {-Registration Act, 1877, s. 50) 
—Registration—Notice—Priority of mortgages. 
—S. 50 of the Indian Registration Act, 1877, 
will not give priority to a mortgagee who with 
notice of a prior nob compulsorily registrable 
incumbrance over the property mortgaged to 
him proceeds to register bi-t own sub-equeot 
mortgage GOVIND Pr.ASAD v NASR ULLA, 
A.W N. 1897, 90 (A.W.N, 1897, 19, F.) 


(610) -5. 50( = Rgf/isfrafion.4cf, 1877, s.50)— 

Z^jss^ssion of over twelve years Haider prior valid 
unregistered sale, effect of, on rip/t's under su 6 s 0 - 
quent registered /iiypof/iecifion.'—Rights created 
under a r.'gisterod hypothecation bond might 
be affected not only by lapse of time as between 
creditor and debtor, but also by possession of 
tbe hypothecated property for tbe required 
statutory period, by a third person on a claim 
inconsistent with the rights of both the cre¬ 
ditor and the debtor, as in the case of such 
possession hold by a purchaser under a prior 
valid unregistered sale ol the land ; nor does 
8 . 50 of the Rf-gisfration Act in any wav inter¬ 
fere with the operation and efiect'of the esta¬ 
blished principle of limitation and prescription 
governing such oases. NaLLvMUTHU PILLAI 
V. Bbth a Naickan. 23 M. 37. [R., 26 M. 72 
—12 MeL.J. 410 1 


(GlD—5. 50 { = Registration Act. 1877. s. 60) 
Registration Act (XX of 1866) • Unregistered 
mortgages optionally registrable, registertd mart- 
gage not entitled to priority—Registration Act 
(111 of 1877), s 60, Retrospective effect .—The 
unregistered mortgages sought to bo enforced 
by th^* plaintiff in this case were each for a sum 
under Ks. 100 and wore, under the Registra¬ 
tion Acts, 18(36 and 1871 ; optionally, not com¬ 
pulsorily, registrable. The intermediate mort¬ 
gage of 1870 on which the dofondant relied 
bad been registered, bub the registration could 
Dot bestow any priority over the plaintiff’s 
mortgage. Nor could s. 50 of the Act be 
taken to operate rotrospeotively, so as to 
confer priority on the defendant's mortgage of 
1870, in virtue of its registration, over even the 
plaintiff’s earlier mortgage of 1869. Further, 
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fleglstration Act (XYI of 1908, III of 1877. 
vru of 1871. XX of 1866, XVI of 1864, 
XIX of 1843) —continued. 

^3 the registered purchaser at a Court-sale, 
defendant had taken only subj-act to existing 
liens. RUPCHAND DAGDUSA v. DAVLXTRAV 
VITHALRAV. 6 B 495. 16 B 486; R., 7 B. 

146. 13 B. 229, 28 B. 153 ; Expl. d D., 5 0. 
L-J. 627.] 

(612) — S. 50 ( = Reffistraiinn Act, 1866, 
fi. 60) —‘Bolder of subsequent registered mort¬ 
gage—Notice of previous mortgage xinregistered, 
sffecl of, onpriority between mortgagees. —Asub- 
gequent registered purchaser or mortgagee can¬ 
not avail himself of the registration of his deed 
Against a prior unregistered purchase or mort¬ 
gage of which he has notice. The object of the 
rules of registration is to take care that, by the 
fact of deeds being placed upon a register, those 
who come to registers subsequent deed shall be 
informed of the earlier title, and such end and 
object is accomplished if the person coming to 
register a deed has, aliunde, and not by means 
of the register, notice of the deed affecting the 
property, executed before his own. So, if the 
subsequent mortgagee, at the time of taking 
his registered mortgage, has had notice of the 
prior unregistered m ortgage, the non-registra¬ 
tion of such prior mortgage cannot be availed 
of by himself or by hi.!! assigns under s. 60 of 
the Registration Act (XX of 18661. SHIVRAM 

V. Genu AND Hanmantrav Sadashiv, 6B. 
518. [Apol , 12 B. 669; R., 7 B, 146. 9 B. 427, 
16M. 148 = 3 M L.J 54, P.B., 20 B. 158,20 
B. 390. 27 B. 452. 28 B. 153 = 5 Bom. L. R. 
892. IIC.W.N. 1078 = 6 G L J. 719; D., 5 0. 
£i.J. 527.] 

(613) —5 50— Mortgage —Miraspatra— Regis¬ 
tration — Priority. —A registered miraspatra 
was entitled under Act XIX of 1843, to pre¬ 
ference over an unregistered miraspatra of a 
prior date accompanied with possession. Har- 
NAMGIR v. WILLIAM SPIRES, 2 B.H.C. 204. 
fR . 8 B H.C. A.O. 50, 9 B.H.C. 121 ; D., 7 B, 
H.C.0.0. 45, 1 B. 574.J 

(614) —S. 50— Mortgage—Registration —Pos- 
Mession—Act VIII of 1859. —Plaintiffs sued to 
recover possession of land under a mortgage duly 
registered. They alleged that they were put in 
possession under the mortgage, hue that they 
were subsequently dispossessed by the defend- 
Ants under a decree obtained by them against 
the mortgagors. Defendants pleaded that they 
had given the plaintiffs the option of satisfying 
their claim and retaining the fields or of giving 
up the ffelds to them and allowing them to 
satisfy the plaintiffs’ claim. They also stated 
that the plaintiffs, as mortgagees with prior 
registered bonds, had no right to possession, 
but bad only to have their claim paid off. The 
suit was decreed by both the lower Courts. 
The High Court on appeal modified the decree 
of the Courts below by awarding possession to 
plaintiffs, on condition that they satisfied the 
olaim of the defendants as decree-holders ; or 
if plaintiffs declined complying with this condi¬ 
tion, the defendants to be entitled to possession 


Registration Act (XYI of 1908, III of 1877, 

VIII of 1871, XX of 1866. XVI of 1864, 

XlX of 1843)— continued. 

of the land on satisfying the amonnt of the 
plaintiffs’ claim under th»ir mortgage. BhI- 
KdJiv. VALL4BHDAS. 2 B.H.C. 209. 

(6151—S. 50 (= Registration Act, 1877. s. 50) 

First unregistered mortgage — Subsequent 
registered mortgage—Money decree, on first mort¬ 
gage subsequent to second mortgage — Priority.-^ 
On the 7th July 1871,* P gave G an unregistered 
hypothecation bond for Rs. 98. G sued on it 
an3 obtained a money-decree on the 14th June 
1872. Meanwhile P gave, on the 6th May 
1872. a registered usufructuary mortgage of 
the same property to B. In execution of the 
decree in favour of G, the property was sold and 
came into the hands of G him=;elf. In a suit; 
by B, the usufructuary mortgagee, for posses¬ 
sion, held that, if G pleaded priority of lien 
under his bond of 7th July 1871, he was estop¬ 
ped by the provisions of s. 50. Act III of 1877, 
and that, if he pleaded the decree of 14th June 
1872, the purchase at the sale in execution of 
that decree was subject to the respondent’s lien, 
as that decree was a mere money-decree and 
was subsequent in date to the bond iu favour 
of B. Beld, further, that the o'^ovisions of 
s. 50, Registration Act. Tit of 1877. had a re- 
frospective effect. GOKUL v. BiSAHU, AW 
N. 1881,127. 

(6161—S. 50 (^Registration Act, 1877, s. 50)— 
Registration —Registered and unregistered mort¬ 
gages—Priority ^ Act XYI of 1864.-4 deed of 
mortgage executed in 1876 and registered under 
8. 50 of Act TII of 1877, cauoob claim priority 
over an unregistered deed of mortgage in res¬ 
pect of the same property executed before Act 
XVI of 1864 came into force. SREOR^J SINGH 

V. LAUNGA KUARI, A.W N. 1881, 120. (4 B, 
469, F.) 

(617) —5 50 { = Registration Act, 1877. s. 50) 
— Registered and unregistered mortgages — 
This was a suit for possession of a house pur¬ 
chased by the plaintiff at a sale in execution 
of a hypothecation decree which he had obtained 
against the owner of such house on two un¬ 
registered mortgage bonds. The suit was 
resisted by the defendant who was in possession 
of the house as a mortgagee under a registered 
mortgage-deed later in date than the bonds of 
the plaintiff but prior to the decree obtained on 
those hoods. Beld that the defendant’s 
registered mortgage-deed gave him a title to 
the possession of the house, superior to that of 
the plaintiff under his bonds and decree, RAM 
SAHAI V. GAUN4 LAL. A.W N. 1831, 161. 

(618) — 5 . 50 {=^ Registration Act, 1866. s. 50) 
—Priority of registered document—Mortgage.— 
Under s. 50 of the Registration Act XX of 1866, 
a duly registered deed of conveyance has priority 
over a prior unregistered dead of mortgage of the 
same property, although the registration of the 
latter is optional. Gayaram MAZUMDAR v 

Madhusudan Mazumd\r. 4 B.L.R. Ado 

73. (9 W.R. 282, 10 W.R. 37. F.j ■ 


719 


THE ALL INDIA DIGEST. 


720 


Kegistratlon Act {XYI of 1908, III of 1877. 
Vlll of 1871, XX of 1866, XVI of 1864, 
XIX of 1843j— continued. 


(619)—S. 50 \ = Begistratton Act, 1877, 5 . 60) 
•^^origage— Sale oj pyoperty comprised in an 
unregistered mortgage^Liability of purchaser— 
IVolice. Property %va8 purchased, which wag 
the subject of an unregistered mortgage, the 
registraiicn of which was not compulsory. 
The purchaser bad no notice of the mortgage at 
the time of execution of the sale-deed m his 
favour, but received notice before the sale-deed 
was registered. Held that the mortgage was 
binding on the purchaser. Khiali Ram v. 
Himmata, A.W.N. 1908. 99 = 30 A. 238 = 5 
A.L.J. 607. fl9 A. 145, 25 A. 3GG, Appl.) 


(620)—5- 50 { = Registration Act, 1877, s, 50] 
Rnor mortgage not compuisoiily registrable— 
Mortgagee in possession—Subsequent registered 
mortgage—Rnority—Kvidence Act, s. 110.— 

Where a prior usufructuary mortgagee is in 
possession under an unregistered instrument, 
which was not compulsorily registrable, a sub¬ 
sequent mortgagee under a registered iustru- 
ment must be presumed to have had notice of 
such pobsessioo, and could not claim any 
priority over the unregistered instrument. 

Bhikhi Rai V. Udit Nauain Singh, 25 a. 366 
--A.W.N. 1903, 81. (9 Moo. P.C. 18, IG C. 414, 

^ 5 A.L.J. G07 

9 O.W.N. 
=9 Bom, L.R. 1062 = 
17M.L.J. 465 = 4 A.L.J. 750 = GC.L.J. 674 = 5 

M.L.T. 394 = 31 B. 666.1 


(621)—jS. 60 { = Registration Act, 1877, s. 5 
Unregistered usufructuary mortgage—Lor 
possession thereunaer - Inval d sale to san 
mortgagee—Subsequent mortgage by regisieri 
document-Rrioruy of title,—Aa unregisten 
usufructuary morigago had been executed 
respect of certain property. After a long tim 
the property was transferred to the mortgac. 
and patta therefor was entered in his nam 
Subsequently, plaintiff obtained a mortgsgo , 
the same property by means of a registere 
instrument and sued to recover possession of i 
Meld that there was nothing in s. 60 of tl 
Registration Act to affect the operation of tk 
law of limitations in favour of a person wt 
claimed under an unregistered documen 
^ng possession of the usufructuary morigact 
though under au unregistered instrument ooul 
not be eupersoded by a later registered instri 
ment, i'ho fact that the delondant mortgacc 
latterly claimed under an invalid sale did m 
malte his possession the loss adverse to tb 
plaintiH. Consequently plaintiO could nc 
recover poseeesmn. Budankayala Bal/ 
KKISHNAMWA SUBUDHI V. VlNAYAKA BAY 

M s, “• ’2 = 12 M L J. 410. (2 

M. 87, R.) 


(622)—S. 60 {-Registration Act, 1877, s, 60) 
—Retrospective effect—Statutes, Construction of 
— Unregistered mortgage of 1661— Act XIX of 
1843, s. 2 - Act XVI of 1864— Subsequent regis¬ 
tered mortgage .—It is a well-recognised prin¬ 
ciple of law of the construction of statutes, 


Registration Act (XYI of 1908, HI of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued, 

specially when the rights and liabilities of the 
parties are altered thereby, that they are not 
to have retroppective operation unless the 
language is such as plainly to require such a 
construction. Hence where an unregistered 
mortgage was made in 1861. when registra- 
tion was not compulsory, and a registered 
mortgage was made in 1900, held, that the 
former had priority over the latter, inasmuch 
as the effect of giving a retrospective effect to 
s. 50 of the Indian Registration Act, would bo 
prejudicial to the vested rights which the plaint¬ 
iff had at the date of the passing of that Aotr 
By the repeal of Act XIX of 1843 she had ac¬ 
quired a privilege which she did not possess be- 
lore, vie., priority for her mortgage over subse* 
quent instruments, whether registered or nob 
registered. Hargovind v. Kishan Koer, 5 
A.L.J. 32# = A.W N. 1906, 113 = 28 A. 607. (T 
M. 147, 20 B. 390, F.) 

(623) —S. 50 { = i?^£ 7 isfrafion Act, 1877, s. 50) 
—Sale of absolute occupancy holding inexecu* 
tion of sirnple rent decree against tenant—Sale 
certificate not registered —6'ub.<>rquenf sale by 
purchaser at Court-sale under registered convey¬ 
ance—Optionally registrable but unregistered 
mortgage-deeds of date prior to execution sale— 
Priority between regisUred sale-deed and ?7ior(- 
gage-deeds. —An absolute occupancy bolding 
was sold in execution of a dcoree for rent against 
the original tenant but not free of inoumbran* 
ces. Nor was the corliffcato of sale registered. 
The purchaser at Court sale sold it by a regis* 
tered sale deed to the present defendant. The 
plaintiff sued to enforce upon the bolding two 
optionally registrable but uuregisterod mortga¬ 
ges in his favour of date anterior to the execu* 
tion-sale. The question was as to the priority 
between the plaintiff’s mortgages and the de¬ 
fendant’s sale-deed. Held, a registered con¬ 
veyance will prevail against an unregistered 
mortgage none the loss because it is itself based 
upon an unregistered, but optionally registra¬ 
ble, conveyance ; for, the object of the Regis¬ 
tration Act is unmistakeably to secure subse¬ 
quent purchasers and mortgagees against prior 
unknown conveyances and incumbrances. The 
defendants are entitled to priority, notwith¬ 
standing the fact that their vendor held the 
bolding under an unregistered sale-deed. SETS 

RamlaIiv. Bhuria. 1 N.L.R. 125. 

(624) —5. 50 ( = i?ej;is/rafio»v4c/, 1877, s. 50) 

Registered nnd nnrrf/is/erfd docunwwfs-" 

Meyrtgagee under registered deed—Holder of 
decree on prior unregistered deed —Priorify.— 
The words in s. 50 of the Registration Aot 
— ‘ not being a decree order, whether suoh 
unregistered document be of the same nature 
as the registered document or not ”—mean 
that if a decree has been obtained to bring 
property to sale under a hypothecation bond| 
or under a money bond, and, under that 
decree the property has kwen attached, that 
decree cannot bo ousted by a aubsequonfr 
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Registration Act (XYI of 1908, III of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

registered instrument. The section cannot in 
anywiiy make a decree effect a transfer of 
more than the interest which the judgment- 
debtor possessed. Therefore, a mortgage-deed 
registered under Act III of 1877 would be 
entitled to priority over a decree subsequently 
obtained on a prior unregistered mortgage in 
respect of the same property, THE HIMALAYA 

Bank V. The Simla Bank. 8 A. 23 = A.W.N. 
1885, 310. (A.W.N. 1884, 136. A.W.N. 1885, 

63, 6 M. 88, R.) [^.,28 C, 139 ; Afpr., 13 A. 

288. P.B.; R., 20 B. 158.] 

(625) —iS. 50 { = Registration Act, III o/1877, 
S. 60}~ Registered mortgage deed—Notice of 
previous valid unregistered mortgage, effect of .— 
When it is proved that a subtequent encum¬ 
brancer under a registered conveyance had 
notice of a valid prior unregistered encumbrance 
and of possession by such encumbrancer, or of 
such conveyance without possession, the provi¬ 
sions of s. 60 of the Registration Act should 
not be stricily construea by the Courts so as 
to defeat the title of the prior unregistered 
encumbrancer. KrisHNAMMA v. SURANNA, 

16 M. 148, F.B. = 3 M L.J. 54. [P.. 19 A. 

146, 56 P.R. 1900. F.B. = 26 P.L.R. 1900, 31 
M. 64 ; R., 8 C.P.L.R. 109. 1 L B.R. 293, 27 
B. 462, 25 A. 366, 9 C W-N. 14, 29 M. 362, 

17 M L.J. 597.] 

(626) —5. 50— Mortgage without possession — 
Konkan — Registration. —In Konkan, posses¬ 
sion is necessary to complete a mortgage- But 
the registration of a mortgage without posses¬ 
sion cures any defect or imperfection that may 
have arisen from the non-ccmpletion of the 
transaction by delivery of possession. A deed 
BO registered must be held good against a non- 
registered mortgage. HARI Ramachandra 
V. Mahadaji Vishnu, 8 B.H.C.A.C. 50. [P., 
8 B.H.C. A.c. 55; R., 11 B.H C. 41, 5 B. 
2. 6 B. 5, 2 B. 299, 6 B. 16«, F.B.] 

(627) —iS. 50— Act XIX of 1843— Unregistered 
mortgage—Sale subject to mortgage - Liability 
of purchaser to pay off mortgage,—Where land 
was sold by a deed of sale, which made mention 
of a prior unregistered mortgage, and directed 
the purchaser to pay ofi the same, the pur¬ 
chaser was bound to redeem the mortgage, 
inasmuch as what he purchased was only an 
equity of redemption. KISHORBHAI Galla- 
BHAI v. JorabHAI DAJI, 7 B.H.C. A.C. 66. 

(628) — S» 50— Priority—Unregistered mort¬ 
gage Without possession—Purchase at Court sale. 
-y-Where property sold in Court auction was sub¬ 
ject to a Gujarat san-mortgage, tbe rule that an 
unregistered mortgage without possession was 
not valid against a purchaser with possession, 
did not apply, inasmuch as the purchaser at 
an auction sale in execution of decree buys only 
the right, title and interest of the debtor, what¬ 
ever that may be, burdened with all valid liens 
created by him. The question of registration 
did not arise in this case, as neither tbe mort¬ 
gage nor tbe instrument of sale was registered, 
Mathuradas RANCHODDAS V. KALIA KHU- 


Registration Act (XVI of 1908, III of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

SAL, 7 B.H.C.A.C. 24. [P.. 9 B H-C. 304* 

R., 11 B.H.C. 41, 1 B. 53i, 2 B. 299,6 B. 168 : 
D., 6 B. 193, P.B.] 

(629) —S. 50— Registered and unregistered 
mortgage — Possession — Priority. —V mortgaged 
certain property to U under a registered deed, 
V then mortgaged the same property to H, but 
the deed was not registered. U brought a suit 
against the mortgagor and obtained a decree 
for possession of the property which he took no 
immediate steps to execute. Then H obtained 
a similar decree and in execution thereof, he 
was put in possession of the property. U then 
applied for execution of his prior decree and in 
execution H was dispossessed- In a suit by H 
to recover possession of the property from U, 
held that U’s mortgage being prior in point of 
time and registered, ho was entitled to have pos¬ 
session of the mortgaged property till his claim 
should be satisfied, and in execution of his 
decree, which was also prior in point of time to 
the decree of plaintiS, he would be entitled to 
dispossess the plaintifi H who had obtained 
possession under an unregistered mortgage, and 
it was immaterial whether the plaintiS had 
obtained hia possession through a decree of a 
Civil Court or in any other manner. Regis¬ 
tration made the defendant’s mortgage com¬ 
plete, though he did not obtain possession of 
the property mortgaged at the time the deed to 
him was executed, and any subsequent disposi¬ 
tion of the equity of redemption oy the mort¬ 
gagor would be subject to the mortgagee’s lien. 
UMAJi valad Manaji Patil Dumale v! 
Hari Ramceandra Kulcarni. 4 B.H C. 

A C. 143. [R., 6 B. 163.J 

(630) S. 50 Regist‘>'ation — Unregistered 
mortgage nithout possession—Purchase with 
possession—Priority.—An unregistered mort¬ 
gage without pos>ession is not valid against a 
purchaser with possession. GanpAT BAJASHET 
V. KHANDU CHAUGSHET. 4 B H.C. A.c. 69. 
[R., 7 B.H.C. O.C. 46, 9 B.H.C. 121, 2 B. 
299, 6 B. 168, 6 Bern. L.R. 148 = 27 3- 452: 
D., 7 B.H.C. 24.] 

1631) S. 50— Registration—Mortgage with¬ 
out possession—Subsequent purchase—Priority, 
— A registered mortgagee, although without 
possession, is entitled to priority over a sub¬ 
sequent purchaser. SUNUAR JAGJIVAN v. 

Gopal Eshvant, 4 B.H.C. A.C. 68. [Cons., 
18 B. 332 ; R,, 9 B.H.C. 121, 6 B. 168, F.B.]. 

(632)—S. 50 i = Registration Act, HI o/ 1877, 
s. 50) —Conflict between unregistered deeds exe¬ 
cuted before Registration Acts and those executed 
after them—Priority,—Tho Registration Act, IH 
of 1877, does not operate so as to exclude instru¬ 
ments executed before the Registration Act^ 
XX of 1864, came into operation, on the 
ground of their non-registration. Desai 
LALLUBHAISETHABHAI V. MUNDAS KUBER- 
DAS, 20 B. 390. (2 M. 147, 1 B. 574, R.) 
[Disappr., 9 M.L.T. 431. F.B. = 21 M.L.J, 
213 ; P., 28 C. 139. 1 N.L.R. 168. 28 A. 607 
3 A.L.J. 320 = A.W.N. 1906, 113.] 
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Registration Act (XYI of 1908, III of 1377. 

VIII of 1871. XX of 1866, XVI of 1864, 

XIX of 1843) - continued. 

(633)—S. bO~Act XIX 0 / 1843,5. 2—Mort- 
gog-' — Rcgisttation — Notice — Priority. —An un- 
registfered mortgage prior in d^te cannot take 
cflt'Ct against a subsequent registered mortgage. 
S. 2 of Act XIX of 1843 specially provides that 
tbe superior claim of the holder of a registered 
deed is not to be affected by any other deed in 
res-pect of the same property which may not 
have been registered, whether the bolder of the 
registered dc-d had or had not notice of the 
unreginered deed. SUNKUU SahOY v. Sheo 
Pekshad SOOKOOL, 16 W R. 270. 

(6341—5. 50 { = Registration Act, 1877. s. 50) 

Prior unregistered deed and subsequent ? e^ts- 
tered deed^Priority—Notice —Sale—Morfgige. 
—A holder of a registered instrument of sale or 
mortgage has no preference over the holder of 
an earlier, but unregistered instrument, if bo 
has had notice of the latter at the time 
the instrument was executed in bis favour. 

Hathisino Somhai V. Kuvakji Javheu, 

10 B. 105. (B.P.J, 1883, p. 83. N : 6M. 88. 

5 M 73. D.) [R„ 10 A. 145, OC.W.N. 14. 27 

B. 452 ] 

(635) —5 50 { = Registration Act, 1877, s. 50) 
—Cohjlict betu een an unregistered hypothecation 
bond and a subsequent registered conveyance — 
iVufice. —Land was hypothecated under an uq- 
registered bond, and subsequently sold by a 
rcgislerid conveyance, in which tbe prior 
hypothecation was recited, and the sum then 
duo to the encumbrancer left with the purchaser 
under an ei press or implied agreement on his 
part to pay it over to tbe oncumbrancer. Under 
these circumstances, the purchaser cannot take 
advantage of s. 50 of the Registration Act. and 
avoid tbe prior unrogisrored enrumbrancer. 

Ramachandua V. Krishna, 9 M. 495. [li 
16 M J48.J 

(636) —5. 50 — Vnregistered mortgage — 
Decree Piiority.—An unregistorod inirtgage 
without posses.sion, and a decree obtained on 
the mortgage, do not deprive of priority a 

subsequent conveyance dulv registered K-\NU 
Khanda V. Krishna Bhulaji Shet, 5 B 
HC A.C 147. [R., 7 B.H.O.O.C. 46. 3 b. 
30, 6 B. 163. 12 B. 217 ; D., 22 B 039.J 

(637) —S. 60— Subsf’quent registered morl- 
g<'ige, effect of, on prior unregistered bond .— 
Under s, 2, Act XIX of 1843, a subsequent 
registered me rtgage. would invalidate a prior 

unregi^orod bond. OoI'aL DOSS v. DooNEE 
Chowdhry. W R. 1864. 226. 

(638) —5. 60 ( = Ke( 7 isfra(iou Act, 1877, s. 60) 

— Registered and unregistered mortgages — 
R/Jonfj/—The priority conforrod by s. 60 of 
the Registration Act on one incumbrance over 
another in virtue of its being regisiorod, is not 
in any way aflocted by the decrees that may bo 
subsrquently obtained on them, such decrees 
merely giving effect to the respective rights 
under the bonds. SFIAHI Ram v. SlIlH Lal 
7 A. 378 = A.W.N. 1885, 63. [F , 8 A. 23* 
Appr., 13 A. 288, E.B.; D., 7 A, 888.j 


Registration Act (XYI of 1908, HI of 1877 

Vm of 1871, XX of 1866, XVI of 1864.’ 

XIX of 1813)— continued. 

(639) —5. Registration —Priority—MorU 
gage deeds. —S. 50 of the Ragistration Aob will 
give priority to a regi?*tered mortgage over a 
previously execute! unregistered mortgage, 
but the claim of the first mortgagee would nob 
be defeated by a sale made in exjcuti'ii of a 
decree upon the second mortgage when he was 
not made a party to it. TlM.MU v. DEVA 
Kai, 5 M. 265. 

(640) — S. 50 { = Registration Act, 1377, s. 50) 
— Unregistered mortgage —Subsequent registered 
sale —Vendee having no notice of the mortgage 

Priority. —A subsfquent registered sale will 
take effect agfcinet a prior unregisterel mort- 
gige, if the vendee bad no notice of the mort¬ 
gage, Bachch\ Lal v. Hanuman, lO Ind. 
Cas. 233 (24 C. 825, 1 C.W N. 665. 31 0. 

9U.J, 6 C.L.J. 410, 11 C.W.N. 839. 5 Ind. 
Cas. 179. 19 A. 145. 25 A. 336, 5 A.L.J. 607. 
30 A. 239, A.W.N. 1008,99, R.) 

(G41}—5. 50 (= Act, 1877, s.50) 

Dirtier unregistered mortgag‘d, priorifj/ of 
later rtgislered mortgage over—Effect of notice 
of prior mortgage —The, law gives the holder 
of a registered mirtgage priority over au un¬ 
registered mortgage, though the latter may be 
of earlier date. But, however, in order to 
check the perpelration of fraud under ewer of 
this provision of law, the Courts . do not 
generally give such priority to the subsequent 
mortgagee who, at the time of obtaining bis 
mortgage, had notice of the earlier mortgage. 
Tbe ouMS is up.m the p^rty alleging such 
knowledge or notice to aver the same in his 
pleadings and to prove it. ChiNNAPP.A 
REDDI V. MANICK\VAS\(JVM CHRTTf, 25 M, 
1. [R., 9 C W.N. 14, 17 -M.h.J. 319.] 

(042)—5 60 i = Registrntim Act. 1877, 5.50) 
Prior unregistered mortgag-i with possession 
Subs -qiient registered moUgage irith notice of 
prior mortgage — Rriorift/ of registered over 
unregistered mortgage, —Where a suh.spqiient 
mortgagee under a registorol doid of mortgage 
h*id actual noi-ice of a prior unregistered mort¬ 
gage with possession, the registered mortgage 
could not have anv priority ovf'r the other. 

Madho Hao v. Jaoannvth 8 C.P L R. 109. 

(5C.B.L.K. 97. GO. P.L.R, 112. 16 M. 148, 

F.] 

(643)—5. 50 ( = Rt’| 7 is//-n(ion Act, 1877, s. 50) 
San mortgage optionally registrable but uh' 
re(7isft’red —.SfifSt’gueuf re^/isfered mortgage — 
Priority —Decree passed on Mnre( 7 rs^<tr^d sao 
mortgage—Purchaser at execution sale —Prior' 
ity of mortgagee under registered mortgage—^ 
San mortgages — Transfer of possession — 
Custom of Queraat. —Under the earlier Regis¬ 
tration Acts, the competition about priori/|/ 
was only recognised in reg»rd to documents 
of like kind, cither optional or compulsory. 
Apart from the doctrine of equitable notioe, 
registration under those acts bv itself conferred 
no priority on a registered document if its re¬ 
gistration was compulsory as against a doou- 
mout whoso registration was optional. But 
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Efigistration Act (XYI of 1908, Tit of 1877, 

Vlll of 1871. XX of 1866, XVI of 1863. 

XlX of 1843)— continued, 

$ince the Registration Act. Ill of 1877, how- 
ever, the competition obtains in a more general 
form, and confers priority on documents requi¬ 
red to be registered and accordingly registered 
^sioce tbe Act was passed, over all prior unregis- 
terei documents of an antagonistic character, 
fii., 22 B. 945, 27 B. 452,] A sun mortgage is 
not within the exceptions mentionei in s. 50 of 
the Act. A mortgage under Act HI of 1877 is 
entitled to priority over a decree obtained sub¬ 
sequently to the registration of such deed upon 
ja prior unregistered bond. The principle of 
this rule is that the decree and sale only give 
effect to the rights under the bond, and cannot 
noijfer any higher right. [F.. 23 G. 139 = 5 0. 
W N- 419.] In tbe case of san mortgages, 
the transfer of possesfion necessary under the 
general Hindu law is not essential, and such 
mortgages under the custom of Guj »raS, have 
always been held to be valid charges, as 
between mortgagor and mortgagee, even when 
not accompanied by transfer of possession. 
But this privilege as to possession is liable to 
be defeated in case of the transfer of interests 
to third parlies under registered instruments, 
JETHABAI DAYALJI V. GlRDHER. 20 B. 158. 

(644) -S. 50 -Acts XVI of 1864. XX of 1866 

and VIII of 1871 -Beg. IX of 1827, s. 6, cl. 1 
—Prior unregistered sale with possession.— 
Subsequent registered mortgage without posses¬ 
sion,-On the 15th December 1863, D sold to 
H for valuible consideration, two fi Ids (Nos. 
185 and 186) in the Ootlectorate of Satara, and 
fizecuted a dped of that date, whereby he con¬ 
veyed those fields to H who was then duly put 
into possession of the same. Tuat deed was 
unregistered. The provisions of Reg. IX of 
1827 and of Act XIV of 1843 applied then to 
that Collectorate. D, in pursuance of an 
arrangement with B, executed to him a regis¬ 
tered mortgage dated 14th Pebrua-y 1864, for 
Rs. 300, woereby he purp >rtei to secure to B 
the same two fields. B then knew that H was 
in possession of the fields as purebas-^r. Reid 
that, according to the true construction of Reg. 
IX of 1827. s. 6, cl. (i), the title of H having been 
completed by possession, there was no property 
in the fields left in D to mortgage to B, and 
that therefore, H (the purchaser) had a better 
title to the fields than B, the mortgagee* 
Semble, —The effect would have been the same 
under the provisions of Act XVI of 1864 or 
of Act XX of 1866, History of Registration 
given and the provisions of the various enact¬ 
ments relating thereto discussed. BALA- 
BAMNemchand V. APPA tJaZad DUIjU. 9 B. 
HC. 121. [P,,9B.RO. 147; R, IB. 674, 

IB. 624, 2 B. 299, 4 B 126, F.B.. 6 B 168, 
F B., 7 G. 753^10 0 L.R. 129, 12 B. 569, 17 
B. 486, 27 B. 452 = 5 Bom. L.R. 144; Expl., 
t B. 89 ; D.. 18 B. 332.] 

(645) —5. 50 [ = Registration Act, 1866, s. 50) 
•^Mortgage—S^Lu mortgage - Mortgage without 
VPs^ession in Qujarat—Registration Act, XX of 
1866, s, 60— Notice, —Under s. 60 of the 



Registration Act (XYI of 1908, III of 1877, 
VIIIofl87UXX of 1866, XVI of 1864, 
XIX of I8l3j— continued. 

Registration Act XX of 1866, a registered 
instrumdot had priority as regards the pro¬ 
perty comprised therein over every unregistered 
instrument relating to it, whether or nob the 
grantor of those instruments be the same. As 
between himself and his mortgagor and also as 
against any subsequent unregistered assignee 
of the latter, au unregistered san mortgagee in 
Gujarat has a perfectly valid charge upon the 
property mortgaged; but if the mortgagor or his 
heir or such assignee convey it to another by a 
registered instrument, while the san mor'^g igee^s 
title remains unregistered, the la-.ter might be 
defeated. Queere —Whether notice, to the 
purchaser, of the existence of a prior nnrsgis- 
terei mortgage would in anv wavaS'cbtho 
provisions of the Registration Ac*;. MakANOAS 
Kalidas V. Shankardas HARIBAI, 12 B H. 

^60, Dm.) iOoorruUd,6B[ 
19^ P.B.; R,. 22 B. 213: F., 27 B, 408, IN. 
L.R. 125; Cited, 5 N.L.R. 82,] 

(616) S. 50 Mortgage —Posse.wion— Regis¬ 
tration Notice- —The Hindu Law undoubtedly 
gives preference to a subsequent mortgagee, 
who has obtained possession, over a prior 
mortgagee, who has neglected to obtain it, but 
it IS nowhere said that a mortgage without 
possession is not binding on the mortgagor. 
A purchaser with possession at a Court-sale (the 
sale certificate being registered! purchases only 
the right, title and interest of the judgment- 
debtor in the property, subject to all charges 
with which it may have been previously 
burdened by him, e.g., the lien of a prior raorb- 
g»gee without possession, but having a register¬ 
ed mortgage-deed. He acquires nothing by hie 
purchase but what still remains in judgment 

debtor, and the question of notice can have no 
application to him. Chintaman Rraskar v. 
SHIVRAM Hari, 9 B.H C. 304 [F , \ B 581* 

B.'igiF.^] ^90: ^ .6 

(617) S. 60 —First and second mortgages— 
Second mortgagee obtaining conveyance of land 
for consideration ani without notice of unregis¬ 
tered prior mortgage — Priori2t/.-^Plainti£f 
claimed to obtain possession of land his title to 
which had accrued on his foreclosing a mort¬ 
gage of those lands obtained by him from the 
original owners. Defendants alleged purchase 

by them m execution of a decree obtained on a 
previous mortgage of the land to them. The 
lower appellate Court hiving found that the 
title of the defendant had priority as his mort¬ 
gage was prior in date, it was objected on 

special appeal by the plaintiff that that Court 

was in error, since the prior mortgagee had no 
special hen upon the lands ; he was entitled 
only to sell the rights and interests of the 
judgment-debtor, the mortgagor, under the 
decree obtained against him which rights and 

interests had already passed away under the 
previous foreclosure of the second mortgage. 
The High Court reversed the above decision 
and decreed the plaintiff’s suit. The liens of 
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Registration Act (XYI of 1908, III of 1877, 
VIllofl87l. XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

the two mortgageea were different in character; 
that of the first mortgagee was a simple con¬ 
tract without any conveyance of the land and 
without registration or notice to the public. 
Nor had the second mortgagee, the plaintiff, 
any notice, but ho obtained transfer of the lands 
for valuable oonsideration and, acting upon his 
mortgage-deed, foreclosed by usual process of 
law. Plaintiff who was an innocent purchaser 
for valuable consideration without notice of the 
contract of the earlier mortgage to the defend¬ 
ant could not bo bound by it. NOBO COOMAR 

Doss V, Gorachand mookerjee. 2 w.R. 
286. 

(648) — S. 50 { —Registration Act, 1866, s. 60) 
—Mortgage yerfecUa yrior to yassing of Act 
—Priority of mortgage as ogainst registered 
sale-deed executed subsiquently.^ Where be¬ 
fore the Kegistration Aot (d ld64 a mortgagee 
acquired complete title as such, s. 60 of Act 
XX of 1866 did not operate to invalidate that 
title. The mortgage, though not registered, 
was good as against a sale-deed executed subse¬ 
quent to Act XX of 1866 came into operation 
and which was registered. Sreemutty FYE- 
ZOONNISSA V. MOULVIE BADUTOOLLAH 22 
W.R. 3. 

(649) —5. 50 ( = i^e(;isfrafion Act, 1877, s. 50) 

— Priority of vwitgage executed subsequent 
to, ever deed of gift executed prior to, passing 

of Registration Act.—S. 50 of the Registration 
Act ought not to be construed with retrospective 
effect so as to disturb titles acquired at a time 
when there was no law of registration in force 
in the Province. It was fielu, therefore, that 
a mortgage-deed executed and registered in 
1892 coula not be allowed to prevail against 
unregistered deed of gift executed in 1865 before 

the passing of the Registration Act. MUSAM- 

MAT Nazir Sahiba v. bitara Khanam, 7 0. 
C. 342. * 

(G50)—S. 50 { = Registration Act, III o/ 1877, 
S.50)--Regislered <tndunregistereddeeds -J^riority 
—^otice of previous unregistered encumbrance 
Mortgage aeeds.-‘Yhoxo wexQ two mortgages 

of the same land, the first of which was au 
unregistered mortgage for Rs. 60 to K and 
other defendants without possession, and the 
second was a registered mortgage for Rs. 100 to 
the plaintiffs. In the deed of the latter it was 
recited that K was a tenant of the land paying 
rent in kind and it was admitted that K was in 
possession of iho land from two years prior to 
the mortgage, and under the terms of the 
mortgage he was to hold as tenant till the date 
on which they were premised to be given pos- 
Bession. The lower Courts gave the plaintiffs a 
decree against the mortgagor for the mortgage 
debt ana dismissed the claim against K and 
others, the alleged prior mortgagees. The plain¬ 
tiffs m Eocond appeal claimed a decree for 
possession of the land, their mortgage being 
registered, aud the Chief Court hold that the 
decree for the mortgage*debt was erroneous as 


Registration Act (XYI of 1908, III of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued, 

the plaintiffs were not suing for money, but fof 
the possession of the land. Also, under s. 50 
of the Registration Act, the registered mortgage 
must take effect against every unregistered 
document relating to the same property, not 
being a decree or order. Unless, therefore, the 
plaintiff had notice of the prior contract, in 
which case, he would be bound by it (Speoifio 
Relief Act, s. 27-6), he could claim to be put in 
possession of the land, and the mortgagor 
having been in possession at the time of the 
registered mortgage, he was in a position to 
give possession to the plaintiffs. ARUR SINGH 
v. Chuhar Kushal Singh, 37 P.R. 1883. 
[Overruled, 115 P.R. 1990; R., 90 P.R. 1886, 
66 P.R. 1900.] 

(651) — S. 50—Acf XIX of 1843— Registered 
kobala, not entitled to priority over prior un» 
registered mortgage with cn/oi/menf.—Plaintiff 
sued to recover land as purchaser from A undet 
a deed of sale made on 4th September 1863. 
The defendant claimed lo be in possession 
under a mortgage by conditional sale made by 
the same A in August, ]862. He also relied 
on a bond of August 1863 by A purporting to 
pledge the same properties to the defendant as 
security for a debt. The lower appellate Court 
found botn the instruments put forward by tho 
defendant to be genuine, and decreed that the 
plaintiff was only to obtain possession upon 
discharging the encumbrances created by tbemi 
Plaintiff appealed to the High Court on the 
ground that, as the mortgage in question wae 
never registered, while the kobala of the 4th 
September was so. Act XIX of 1843 gave priority 
to the latior, and, therefore, the mortgageoughO 
not to have had effect given to it. But the 
High Court was of opinion that there wa9 
ample evidence before the lower appellate Court 
for the mortgage having been found by it to be 
genuine; it saw no reason for supposing that 
it did not oonsidor all the evidence bearing on 
the point and therefore held that the objectiou 
was untenable. The High Court was also o( 
opinion that Act XIX of 1843 did not apply to 
a case whore enjoyment had aotually taken 
place under the first deed. SVUD PURZUND 
ally V. Syud ABDOOL RUHIM. 4 W R. 30* 
(R., 12 W.R 217 = 3 B.L.R. 312, 9B.H.C. 121, 
7 C. 753 = 10 C.L.R. 129.] 

(652) — S. ,50 (= /?e( 7 w/rnfion Act, XX of 1866, 
s. 50)— Purchase not accompanied 6i/ possession— 
Registered and unregistered kobalas —Priorify —* 
S. 50 of Aot XX of 186G refers to cases wherff 
tho purchase has not been completed by posses¬ 
sion. Before priority should bo given to » 
party’s registered kobala, the Judge ought to 
find whether or not the other party’s purohaso 
on an unregistered bond had been followed by 
possession at the time of sale. Narain D0S9 
V. Gunga Ram Dharah, 20 W R, 287. 

4 C.L.R 257; D., 5 0. 336, 7 C. 768.] 

(653) —S- 50— Prior unregistered kobald^ 
Subsequent registered kobala—Act XIX of 1849 
— Fraud of vendor in second sale, efect o/.—Acfr 
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Registration Act (XYI of 1908, III. of 1877, 
Viri of 1871, XX of 1866, XVX of 1864, 
XIX of 1843)— eontinited, 

XIX of 1843 gives the preferooce, generally to 
the subsequent registered kobala over a prior 
unregistered one. In order to avoid the opera¬ 
tion of that law, the plaintiff would have to 
show that the vendor had not only sold and 
parted with his rights in the property, but had 
also made over possession to him. It was 
alleged by the plaintiff in this case that the 
second sale was really a sham, an illusory sale 
got up merely for the purpose of defeating the 
plaintiff’s title under his prior purchase, and it 
was held that if that allegation were establish¬ 
ed, that would entitle the plaintiff to a decree, 
because there would be then fraud on the part 
of the vendor and the subsequent vendees, 
which would not be allowed to stand in the 
way of plaintiff’s right. MuSSAMUT Butoo- 
TjUN V. Mussamut Ozeerun. 8 W.R. 300 
[B., 4 B. 126. P.B.; D., 22 W.K. 273.] 

(654) —S. 50-Aci XVI of 1864. s. 68- 
Priority of lease registered under Act, over earlier 
unregistered conveyajtce. —Suii? by a purchaser 
against his vendor and the vendor’s lessee for 
confirmation of possession and for setting aside 
the lease. The conveyance was unregistered, 
but the lease, which was of a later date, was 
registered under Act XVI of 1864. Held that 
the lease had priority over the conveyance. 

Gobind Chunder Roy v.Poorno Chunder 

5ein, 10 W R. 36. i;Appr.,5 G. 336 = 4 C L.R. 
257; R..4 B.L.R. App. 73; D., 7 C. 753 = 10 C.L. 
R. 129.] 

(655) -S. 50—Acf XIX of ISiZ—Pottahs— 
Begisteredand unregistered pottahs — Priority .— 
Act XIX of 1843 refers to deeds of sale or gift 
and to mortgages, and is not applicable to 
pottahs. Therefore a registered pottah which 
IS subsequent in date cannot prevail over a 
prior unregistered pottah. ANUND CHUNDER 

Chowdhryv. Chundernath Roy, 3 W.R. 
203. 

(656)—S. 50 { = Registration Act, 1366, s. 50) — 
Right to juice of trees if immoveable property .— 
B, 50, Act XX of 1866, has no application to 
the case of a right to take the juice of date 
trees, which is more a right to, or benefit arising 
4)ut of, standing trees or timber than a right or 
benefit to arise out of land coming under the 
description of immoveable property. JADU 
Namdar V. BEICHANAMDAR, 3 B.L.R.A.C. 
894 = 12 W.R. 366. [Cons., 72 P.R, 1884.] 

(657) —S. 50—Sec CiV. PRO. CODE, 1908, 
O. XXII, r. 10, 143 P.R. 1889. 

(658) — S. 50—Competition between an un¬ 
registered deed of 1865 and a registered deed 
under the present Registration Act—Failure of 
tihe holder of the former deed to enforce his 
right—Laches—See Laches, l N.L.R. 158. 

(659) —S. 50—See LIS Pendens, 6 A. 444 = 
A.W.N. 1S84, 158, 32 P.R. 1898. 

(660) —S. 50 —See MORTGAGE —REDEMP¬ 
TION, 2 lud. Gas. 495. 



Registration Act (XYI of 1908, III of 1877, 
VIII of 1871. XX of 1866, XVI of 1864, 
XIX of 1843)— continued, 

(661)—S. 50—See MORTGAGE—SaBE OF 
MORTGAGED PROPERTY, 11 B.H.C. 41. 7 A. 
677 = A.W.N. 1835, 115. 
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- — pro5eo5 a purcnaser 

who purchased with knowledge of an unregis* 
tered incumbrance-Pre-emptor no better than 
an ordinary vendee— See Pre-EMPTION — 

Misceldaneous,5 A.L.J.112 = A.W.N. 1903, 

42 = 3 M.L.T. 223 = 30 A. 130. 


(663) —S. 50—See RIGHT OP SUIT—SALE 
IN EXECUTION OP DECREE, 20 M. 250- 

(664) —S. 50 Mortgages—Prior unregistered 
mortgages, subsequent registered mortgagee 
with notice of, not entitled to the priority 

under—See Transfer of Property act 

1882, s, 53. 8 A. 540 = A,W.N. 1886. 174. 

(665) —S. 50—See Nos. 269. 325 to 327 333 
334, 367-a. 4.37. 458. 579, 517 to 521, suvra, 

(666) —Ss. 50, 89—See GiV. Pro. CODE 
1908, O. XXr, r, 94, A-W.N. 1882, 51. 

-S. 51 ( = 8. 51of 1877 = 8. 51 of 1871 = 8 56 

of 1866 = 88. 56 and 59 of 1864). 

(667) S. 51—Relase by co-sharers in a per¬ 
manent tenure to one among themselves-Regis- 
tration—Stamp—See Ben. ACT VIII OP 1885 
ss. 11 and 12, 12 G.W.N. 478. 

(668) —S. 51—See No. 344, supra, 

(669) Ss, 51, 89—Sile certificate granted 
under s. 316, Civ. Pro. Code-Copy of certifi¬ 
cate registered under s. 89, Registration Act- 
Sale certificate not a registered document, under 
art. 10, Limitation Act, 1877— See LIMITATION 
ACT, 1903, art. 10. 142 P.R. 1908, F.B. 


-0.04 1 = 8. 04 or 1877 = 8. 52 of 1871 = 8. 87 

of 1866 = 88. 36, 38 of 1864.) 

(670)—S. 52—Bond registered under Act XVI 
of 1864, refusal of Deputy Commissioner to en- 
AppeuZ to Judicial Commissioner—Jurist 
diction of High Court. —The petitioner whose 
application for the enforcement of a bond 
specially registered under Act XVI of 1864 had 
been refased by the Deputy Commissioner was 
deemed by the High Court to be iu the position 
of a decree-holder whose application to execute 
his decree had been dismissed or thrown out of 
Court, The High Court refused to proceed on 

the present petition complaining of the refusal 

of the Deputy Commissioner, observing that 
the petitioner’s proper course, if he was dissatis¬ 
fied with that order, was to aopeal to the 
regular appellate tribunal against the order of 
the Deputy Commissioner, and if he obtained 

no relief from that tribunal, i.e.. the Judicial 

Commissioner, he should then come up, in the 
i^ual course, by way of special appeal, to the 
High Court. In re JUGTI SAHOO, 6 W.R, 
MiS., 121. [O., 17 W.R, 154.] 


(670*a) S. 52 (1)—Absence of the signature of 
executant below presentation endorsement^His 
signature below execution endorsement—Due 
presentation,” —On a document adduced in 
evidence, there appeared to be an endorsement 
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Registration Act (XYI of 1908, III of 1877, 
Vlllof 1871. XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

(hat it was presented for registration and below 
it ihe signature of the registering officer but 
not that oi the executant. Farther down there 
was an endorsement of execution and payment 
of considtratiun, below which there was the 
signature of ihe registering officer as well as 
the thumb impreision and signature of tho exe¬ 
cutant, Tltfld that the provisions of s. 52 (l) 
of the Registration Act had been suffirient- 
ly complied with and the presentat ion had been 
duly made. KABUL SlNQH v, HARI NARA- 
YAN, 11 A L J. 617. 

(670-6)—S. 52--See No. 376-a, supra. 

(671) —Ss. 52, 58, 59 and 60—Date of regis¬ 
tration—Time from which period of limitation 
begins to run for purposes of art. 10 of 
the Limitation Act—LIMITATION ACT, 
1908, art. 10, 92 P.R. 1906 = 126 P.L.R. 
1906. 

(672) — Ss. 52, 58, 60— Registration endorse- 
ment - Statement by executant made to the regis- 
iering officer—Certificate of the registering 
o^cer, admissibility oj~Kvidence Act. ss. 91 
ana 92.—The endorsement of the registrar on 
the back of a deed of gift, which purported to 
be an uncondition.il one, contaii cd the follow¬ 
ing statement purporting to have been made to 
him by the executant, “ agar mahub lahu roti 
kapra dtnge to hiba jniz hai tvarna najgiz 
samjha jatga."' Held, that the endorsement 
coula not be said lo have been made under 
s. 52, or 8. 58 of the Registration Act, and there¬ 
fore the certificate of the Registering Officer 
could not be admitted under s. 60 of the Act. 
Btld, further, that the record of the statement 
could not be admitted in evidence under ss. 91 
and 92 of ibe Evidence Act. MUNNI v. Shyam 
Bihari, 14 O.c. 80 . 

-S. 63 ( = 8. 53 of 1877 = s 53 of 1871 = 8. 58 

of 1866 = 8. 57 of 1864). 

(673) —Ss. 53, 54 and 55~Act VIII of 1859, 
S. 2Td.—ActXXoJ 1866, s.b2--Appeal-Execu¬ 
tion— Procedure'- Repeal, —Orders in execution 
under ss. 53, 54 and 56 of Act XX of 1866 are 
not appealable. Though this Act has been 
repealed by Act Vlll of 1871, the procedure 
under it has been saved by t-s. 63. 54 and 55 of 
the latter Act. RAMANAND v. THB Bank OP 
BE^GAL, 1 A. 377. (7 W R. 130, 17 W.R. 
612, Cited.) 

-S 54 ( = B. S4 of 1877 = 8. 54 of 1871 = 

B. 59 of 1866 = 8. 58 of 1864). 

(674) —S. 54—See No. 673, supra. 

-S 55 ( = 8. 55 of 1877 = 8. 53 of 1871 = b. 60 

of 1866). 

(675) —S. 55 —See Nos. 336, 673, supra, 

-S. 67 ( = 8. 57 of 1877 = 8, 57 of 1871 = b, 63 

of 1866 = sb. 50, 60 of 1864). 

(676) -S. 57 i = Registration Act, 1877,s. 67)- 
Begtstralio7i copy—Aamissibility without proof 
of loss of origviaL— S. 67 of tho Act expressly 
provides that copies of registered documents 


Registration Act (XYI of 1908, ni of 1877, 
VIII of 1871, XX of 1866, XVI of 1864. 
XIX of 1843)—continued. 

signed and sealed by the registering officer shall 
be admissible for the purpose of proving the 
contents of the original df'cuments. Proof of 
loss of the original is not necessary. ParbaT 
RAO V. GOPIKA BAI, 2 C.P L.R. 110. {R. l(J 

C.PL R. 69; Cited, 11 C.P.L.R. 27.] 

(677)—S 57 ( ^Registration Act, 1877, s. 67)—' 
Certified copy of registered document, admUsi-r 
bility in evidence of—Public document—Evi¬ 
dence Act, ss. 65 (e) and {/) and 74 (2).— A 
private document which has been registered 
does not become a public document uuder s. 74 
(2) of the Evidence Act; and a certified copy of 
it cannot bo used to prove the contents of the 
original either under s. 65 (e) or (/) of that Act 
or under s. 57 of the Registration Act. RAJ 

Gobaudhan Singh v. Musammat Nasiban, 
7 0 C. 365. (7 O.C. 327. 22 W.R. 303. R.) 

(G78)—S. 57—See EVIDENCE ACT, 1872, 
s. 65, cl. (fi). and s. 74, ol. (2), 7 0.0. 327. 

(679) —S. 57 (5)—Registration office, copy of 
sale-deed when admissible—See EVIDENCE! 
ACT, 1872, s. 65 {/), 11 Ind, Cas. 50. 

(680) —S. 57— See No. 424, siipra. 

-S. 58 (= 8. 58 of 1877 = 8 58 of 1871 = B. 60 

of 1866 = 88. 30, 36 of 1864i. 

(681) —S. 58—Sec LIMITATION ACT. 1908f 
art. 10. 92 P.R. 1906== 126 P.L.R. 1906. 

(682) —S. 58—See Nos. 671, 672, supra. 

(683) — Ss. 58, 59 and 60 ( = ss. 58. 59 and 60, 
Rej^islralioa Act, 1877) -Document — Secondary 
evidence — fact mentioned in endorse menf may 
be proved.—S a. 5^, 59 and 60 of the Indian 
Registration Act (III of 1877) provide that thd 
facts mentioned in tho endorsement may be 
proved by those endorsements provided the 
provisions of s. 00 havo been comoliod with, 
THAMA V. GOVIND, 9 Bom. L.R. 401. 

(684) —Se. 53 to GO—See CONSIDERATION, 
80 P.R. 1868. 8 P.R. 1878. 

(695)—Ss. 58, 60, 87( = Rcjis/fafion Act, I877f 
ss. 58, GO, 87)— Unregistered conveyance —Su6- 
sequent bond cofifirming conveyance—Registrar 
tion of conveyatice after lime instead of bond — 
Registration —‘‘Defecfo/procedure.’’—A sale-deed 
of immoveable property which ought to have 
been registered, was not registered owiug to 
the expiry of the time for presenting it for 
registration. Tho vendor, however, subsequent¬ 
ly gave the vendee a bond confirming the oou- 
voyauco On p^e^cnting for registration the 
bond with tho convoyauco annexed to it, the 
usual entries and the oortifioato of registration 
were either by misuvke or for some other rea¬ 
son, entered on the convoyanoo and not on the 
bond. Held that, oven assuming that it wa9 
tho bond that was registered, it was doubtful 
wbotbor such au obvious attempt to defeat llie 
provisions of the Registration law would be al¬ 
lowed to sucoeecd aud the document admitted 
in evidence; that in any case, the provisions of 
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RegUtration Act (XYI of 1908, III of 1877, 

Vlll of 1871, XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 

ss. 58, 69, 60 of the Registration Act had not 
been complied with, and that the bond was to 
all intents and purposes, unregistered ; and 
that such defect was not a ‘defect of proce¬ 
dure” within the meaning of s 87, aud one 
which could be pafsed ever. Mathura DAS v. 

Mitchell. 4 A. 206= A. W.N. i882). 

(686) — Ss. 58, 87 { — Registration Act, 1871, 
ss. 68, Sb)^ Registration—Omission to take 
signature of person admitting execution of docU’ 
ment — Yalidity of regisiraiion. —When the 
execution of a document is admitted by the 
executant or his representative, and the docu¬ 
ment is registered, the omission of the Sub- 
Registrar to endorse on it the signature of the 
person making the admission, cannot affect the 

validity of the registration. Man Bhari v. 
NauNIDH, 4 A. 40 = A.W.N. 1881, 78. 

-S S9( = s. 59 of 1877 = 8.59 of 1871 = 8. 67 

of 1886 ) 

(687) —8. 59— See LIMITATION Act, 1908, 
art. 10, 92 P.E. 1906 = 126 P.L.R. 1906, 

(688) -S. 69—Nos. 336, 671, 683, 684, 

supra, 

(6S9) Ss. 59, 60— Burden of proof — Mortgage- 
deed Evidence —See BURDEN OP PROOF- 
DOCUMENTS RELATING TO LOANS SUITS 
relating to, 17 A. 428 = A.W.N. 1895, 93. 

-8. 60 ( = 8. 60 of 1877 = 8. 60 of 1871 = s. 68 

of 1866 = 8. 37 of 1864.) 

(690) —S. 60 —• See DEED — Proof OF 
deeds, 6 W.H. 105. 

(691) -s. 60—See Limitation act, 1908 

art. 10, 92 P.R. 1906 = l'.i6 P.L.R. 1906. 

(692) —S. 60 — Effect of endorsement by 
Registei ing officer — See MORTGAGE — RE¬ 
DEMPTION, 3 Ind. Gas, 291. 

(693) —S. 60-See NOS. 342, 345,354, 368, 

370, 332, 393, 622, 623, 671, 672, 683 to 685, 
689, supra, 

(694) —Ss. 60, 87 { — Registration Act, 1877, 
ss. 60, 97 )—Registration of deed—Omission to 
seal deed, tffacL of,—The sealing of a deed is not 
an ebsential part of the act of registration. The 
omission of the registering officer to seal a deed 
18 a mere defect of procedure which is cured 
by the provisions of s. 87 of the Registration 
Act. SITA NATH BaNDOPADHYA V BlSSES- 
SUR Roy BHAUDHURI, 9 C.W N. 528. 

60, 87—Registration Act, XX of 
1866 VocuTuent not received at Registrar's 
public c^ce—Krror not vitiating registration .— 
The boud in this case hypothecated immove¬ 
able property. It was presented for registration 
to tho Sub-Registrar of K when he was absent 
from K. on duty as revenue officer at G within 
ms District. He, nevertheless, received the 
bond and registered it. No one having been 
actually appointed to act for the Sub-Registrar 
on the occasion of his absence, it did not 
appear that he acted in any manner otherwise 


Registration Act (XYI of 1908. Ill of 1877 
VITf of 1871, XX of 1866, XVI of I 864 I 
XIX of 1843)— continued. 

than in good faith. The High Court held 
that, though he should have received tbe bond 
for registration only at his public ofiico at K. 
yet, his procedure although erroneous, did not 
invalidate the registration of the bond. KALIAN 

Mal V. Musammat Bhagwati. 7 N.W 
P. 119. 

-S. 64 ( = 8. 64 of 1877 = 8. 64 of 1871 = 

8. 72 of 1866 = s. 23 of 1864). 

(696) —S. 64—See NOS. 371, 372. supra, 

-S. 65 ( = 3. 65 of 1877 = 8. 65 of 1871 = 

8. 73 of 1866 = 8. 25 of 1864). 

(697) S. 65— See Nos. 371, 372, supra. 

-S 66 ( = a. 66 of 1877 = 8. 66 of 1871 = 

8. 74 of 1866). 

(698) —8. 66—See Nos. 371, 523, supra. 


— S. 67 ( = s. 67 of 1877 = 8. 67 of 1871 = 
8. 78 of 1866 = 8 27 of 1864), 

(699) —S. 67—See No. 523, supra. 

— S. 68 ( = 8. 68 of 1877 = 8. 68 of 1871 = 
8. 79 of 1866 = s. 61 of 1864). 

(700) —S. 68— See No. 523, supra. 


-S. 69 ( = 8 69 of 1877 = 8. 69 of 1871 = 

8. 80 of 1866 = 8. 64 of 1864). 

(701)—S. 89—Registration Act (XX of 1866), 
ss, 36, BO—Powers and duties of Registrar- 
Evidence—* Representative, assign or agent 
meaning 0 /.—S. 80 of the Registration Act in 
no way empowered the Registrar-General to 
pass any rule directing by what particular 
description of evidence a person, producing a 
deed to be registered, shall prove his right to 
have it registered. It cannot empower the 
Registrar-General to frame a special law differ¬ 
ent from the oridinary law of evidence in force 
in all the Civil Courts of the country as to 
what particular fact shall be proved by oral 
and what by documentary evidence. What the 
Registrar is required by law to inquire is, 
whether the deed is executed by a certain per¬ 
son or not. He has no business to inquire 
what actually passes or should pass under such 
a document or whether the interest of any 
third person is affected by it. He cannot as¬ 
sume the functions of a Civil Court and in- 
quire into the possible effect or operation of 
such a document. The reoresentative, assign 
or agent mentioned in s. 36 means the repre¬ 
sentative, assign, or agent of one of the execu¬ 
tants of the deed. In the matter of Ram: 

Chundbr Biswas, 16 W R. I 80 . [Appi, 21 
A. 281 = A.W.N. 1899, 59.1 


-S. 71 ( = 8. 71 of 1877 = 8. 71 of 1871 = 

B. 82 of 1866 = 8. 66 of 1864.) 

(702)—S. 71—See NOS. 353. 375. 400, 524. 

supra. 

{70‘2-a)—Ss. 71 , 72, 73, 76, 11—Failure of 
executant to appear and admit execution — Re¬ 
fusal by Sub-Registrar to register document— 
Establishing right to have document registered 
—Application to Registrar—Mention of wrong 
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Regietration Act (XVI of 1908, III of 1877, 
Vntof 1871, XX of 1866, XVI of 1864, 
XIX of IS'id)—continued. 

section—Dismissal of application—Suit for re^ 
gxsiration of document whether lies. —The exe¬ 
cutant of a document did not appear before 
the Sub-Registrar, who refused to register the 
document. The person, in whose favour the 
document was executed (the pUintid), then 
moved the Registrar. But the application was 
described as one under ss. 71 and 72 of the 
Registration Act, although it was one under 
s. 73, and was accompanied by a copy of the 
reasons recorded by the Sub-Registrar under 
s. 71 for refusing to register and was verified as 
required by s, 73. The facts were all stated in 
the application. The application was dismiss¬ 
ed by the Registrar, so the present suit was 
brought under s. 77 for having the document 
registered : Beld, that the suit was maintain¬ 
able. A Court, in the administration of justice, 
should not refuse an application, which, on the 
merits, it ought to grant and in law can grant, 
simply because the applicant asks the Court to 
exercise its admitted powers under a wrong 
section. Regard should bo bad to the sub¬ 
stance rather than to the form of the proceed¬ 
ings, The scope of a suit under s- 77 of the 
Registration Act depends upon the proved or 
admitted facts and circumstanoes, and not upon 
the erroneous mention of a section of the sta¬ 
tute in an application to the Registrar. Failure 
on the part of the executant to appear and 
admit execution of a document is equivalent 
to denial of execution. BECHUN S.\HU v. 
Syed ALI Rasul, 16 Ind. Cas. 614. 

(703) — Ss. 71, 77— Right of sTiif —Reftisal to 
register — Absentee of agreement to register .— 
Where there was no agreement in a mortgage 
bond, that the executant should register the 
bond, a suit did not lie for damages for failure 
to register the same. GiRDHAk Dalpat v, 
HAUiimAi Narayan, 7 B H C. A C. 3. 

-S. 72 ( = 8. 72 of 1877 = 8.72 of 1871 = b. 83 

of 1866 = s. 62 of 1864.) 

(704) —S. 72 { = Registration Act^ 1877, s.72) — 
—Registration Moharir 7iot proper officer to 
receive appeals. 72 does not contemplate 
the presentation of an appeal to a Registration 
Moharir as a legal presentation. DrigpaL 
SINGH V, GOVIND PANDA, 9 C P.L.R, 4S. 

(705) -S. 72—5ce NOS. .337, 375. 376, 624, 
702-a, supra, 

(70G)—Ss. 72. 73 ( = 2?C(7tsfra/ion Act, 1666, 
ss. 83, 84)—‘ Appealed against,' meaning of — 
Executioyi denied — refused — Peti' 

Hon to District Judge—Power of Judge to ex- 
amine witnesses as to execution — Remaiid. —A 
person claiming under a document presented 
it for registration. Tno alleged executant 
appeared and falsely denied the execution of 
the said inatrumeat; thereupon the Sub-Re¬ 
gistrar refused to register the deed, although 
the person claiming under the documout was 
ready to give proofs of tho cxcoution of the deed. 
The District Registrar alVirmod tho order of the 
Sub-Rogislrar. An application to the District 


Registration Act (XYI of 1908, III of 1877, 

Vni of 1871, XX of 1866, XVI of 1864. 

XIX of 1843)— continued. 

Court under s. 84 (2) of Act XX of 1866 was also 
dismissed, the Judge holding that “hehad no 
authority to examine witnesses in this matter or 
to determine whether the deed of sale was exe¬ 
cuted or not ” Beld that the Judge was wrong 
in declining jurisdiction, that the petition made 
to him was not an appeal from the decision of 
the Sub-Registrar or Registrar-General, but 
was a mode of bringing the question before 
the Judge as a Court of Original jurisdiotion, 
in order to determine whether an order ought 
to be made for the registration of the document, 
and that the Judge bad power to examine wit¬ 
nesses and to determine whether there has 
been a false denial of the exeoution of the 
document, but he had no power to remand the 
case to tho Sub-Registr.ar for the purpose of 
examining witnesses. The words “appealed 
against” in s, 84 of tho Act only mean “com¬ 
plained of ” or “ objected to.” In the matter of 
the petition of S.\^Kkn DOBAY, 4 B.L R. A.O. 
65 = 12 W.R. 385. [Af/inn,, 12 W.R. 500; 
Expl . 15 W.R. 437.] 

(707) -Ss. 72. 73. 74 f = Re( 7 isfrafio»i Act, 
1877, ss. 72, IZand 74)— Appeal—Order refusing 
registration. —Toe plaintiff presented a receipt 
purporting to bo executed by the defendant in 
his favour to tho Sub-R‘igistrar. The defendant 
having denied execution, registration WiW re¬ 
fused. Tho plaintiff appealed from tbeorderof 
tho Sub Registrar to the District Registrar, 
but bis appeal was dismissed on the ground 
that no appeal lay. The plaintiff then brought 
a suit in tho Civil Court for a decree directing 
tho document to be registered! Held that under 
e. 72 (Registration Act) no appeal lay to the 
Registrar and tho plaintiff should have proceed¬ 
ed under s. 73. Held further, that by virtue 
of the provisions of s. 77 of tho Registration Act, 
the Court was not competent to order registra¬ 
tion. Ganga Din v JIata Din, 2 O.C 77. 

(708) — Ss. 72 fo 75 (= Ruf/isfrn/iou Jc/, HI 
of 1877, ss. 72 to 751— Registrar a Court for 
purposes of s. 195, Grim. Pro. Code. —A Regis¬ 
trar acting under s, 72 to 75 of the Registration 
Act, in of 1877, was a Court for the purposes 
of s, 195, Grim. Pro. Code, and his sanction 
was therefore necessary for a prosecution. 
ATCHAYYA V. G.\NGA\\'A, 2 M L.J. 64 = 18 
M. 138, F B. 

-S. 73 (= 8. 73 of 1877 = ss. 73. 71,73 of 1871 

= s 84 of 1866.) 

(709) -S. 73 ( = P-( 7 isfrrtfiou Act, 1871, s. 73) 
— Registration—Pt-rson claiming under docu~ 
ment"—Petition to have document registered,—' 
Whore is appears, on tho laoo of a document, 
that tho pytsou applying for its registration is 
not a person “ claiming “ under it, his petition 
for its registration cannot be entertained. Per 
Stuarts C. J.—Tho more fact that it so appear¬ 
ed on tho face of tho document could not pre¬ 
clude tho petitioner from applying to have the 
document registered, Per Oldfield, J .—When 
tho document is duly ozeoutodand the require¬ 
ments of tho law ace fulfilled, it is tho duty of 
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Registration Act (XYI of 1908, III of 1977, 
Via of lb7L, XX of 1866, XVI of 1864, 
XIX of 1843J— continiLed. 

the Court -to order registration without going 
into the question whether or not the petitioner 
could claim under it. BISH NATH, In re. 1 A. 
318, F.B. 

(7101— S. 73 { = Registration Act, 1877, s. 73) 
—Rejusal to reg'isier document—Denial of exe¬ 
cution — Suit for registration.— the regis¬ 
tration oi a document is refused by the Sub- 
Eegiatrar on the ground of denial of execution, 
a suit for the registration of the document is 
not maintainable unless an application under 
8» 73 of the Registration Act has been pre¬ 
viously made to the Registrar. BHAGVVAN 

Singh v. khuda Bakhsh. 3 A. 397, F B. 
(2 A. 46, Observed upon.) (.i?’., 9 C. 150, 7 M. 
636, 16 M. 341, 24 A. 402 ; Appr., 11 C. 750 ; 
R., 1 A.VV.N. 98, 4 L B.R. 88, 14 Bur. L.R. 
161 ; D., 6 A.W.N. 329, 16 A. 303.] 

(7U)-S. 73-iSee Nos, 268, 336. 343.353, 
375, 376, 3S6, 416, 417, 420, 421, 524, 702-A, 
706 to 708, supra and No. 788, infra. 

(712) — Ss. 73, 74, 75 (Registration Act, XX of 
1866,s. 84)—Appeal.—Tdere is no appeal to the 
High Court against an order of the District 
Judge passed under s. 84 of Act XX of 1666. 
The High Court cannot interfere even under 
Reg. 11 of 1827, s, V, cl. 2. Ex parte 
DHARAMDAS BHAVANIDAS, 3 B.H.C. A.C. 104. 

(713) 5s. 73, 74, 75 Registration Act, 
1866, $. 84)—Res judicata. —A suit to have a 
registered kobala declared fictitious and void 
as against plaintiff was held to disclose no good 
cause of action, seeing that, on a petition pre¬ 
ferred according to the provisions of s. 84, Act 
XX of 1866, a competent Court had already 
decided that the defendant was entitled to 
obtain registration of the deed. RAM CHAN¬ 
DRA Paul v. becharam Dey, 8 B.L.R. 
App. 28, DOte=l0 W.R. 329. [Nof F., 7 C. 
736 = 9 C.L.R. 471; Expl, 8 B.L.R. App. 26 = 
15 W.R. 487.] 

(714) — Ss. 73,74, 75 { = Registration Act, 1860, 
8 . 84)— Registration — Evidence. —In a case in 
which, on an application made under s. 84, 
Act XX of 1866, the party alleged to have exe¬ 
cuted the document presented for registration 
did not deny execution, but said that he bad 
been compelled to exeoute it, and the Judge, 
not thinking the objection sufficient, directed 
that the deed should be registered ; held that it 
was not necessary for the Judge to take evi¬ 
dence before directing registration. PrasANNA 

Kumar Sandyal v. MuthuranathBaneb- 
JEE, 8B L R. App. 26 = 15 W.R. 487. 

(715) —Ss. 73,74, 75 {^^Reg stration Act, 1866. 
8. 6^), appeal under—Procedure — Notice — Lan¬ 
guage—Deputy Registrar, Powers of. —A peti¬ 
tion of appeal to the High Court under s. 84 
of Act XX of 1666, should be in English, only 
when the party understands that language 
sufficiently for the purposes of verification, and 
when this is not the case, a tcanslaiion accom¬ 
panying the vernacular petition will be proper 

0. Vin—47 


: Registration Act (XYI of 1908, ITT of 1877 

VllI of 1871. XX of 1866, XVI of 1864.’ 

XIX of IB4.3) —continued. 

and sufficient. A notice in accordance with the 
provisions of cl. 4, s. 84, of the Act. ought to 
be issued on both the registering officer, and 
on the other persons interested in the matter. 
The Deputy Registrar of the High Court is 
competent to fix the time for the hearing of 
the case, and to require the appellant to insert, 
at the head of the petition of appeal, the 
names of such persons as are interested in the 
matter as also to serve them with notice. The 
document the registration of which has been 
refused should always be put in with the peti¬ 
tion of appeal, and the presentation of the 
latter should be in the office in the same way 
as in the case of miscellaneous appeals. In 
the matter of JUGUN Patnee, 12 W.R. 2. 

(716) —Ss. 73, 74, lb-See LEGAL PRACTI¬ 
TIONERS—Pleaders—Remuneration 7 

B.H.C A.C. 132. 

(717) —Ss. 73, 74, 75—See PRACTICE AND 

Procedure, 12 W.R. 2 . 

(718) Ss. 73, 74, 75—See SPECIFIC PER¬ 
FORMANCE, 2 B.L.R.A.C. 105 = 10 W.R. 483. 
9 B.L.R. 433 = 14 M.I.A. 129 = 16 W.R. P.C. 

(719) Ss. 73fo77 { = Registration Act, 1877 
ss. IB to 77 )—Jurisdiction of Civil Court to 
order registration, when arises—In such case ’ 
meaning of.— A Civil Court is competent 
under s. 77 of the Registration Act, to order 
the registration of a document which the Sub- 
Registrar has refused to register because its 
execution was denied, only when an appeal has 
been preferred before the Registrar within the 
time prescribed therefor in s. 73 of the Act, and 
after inquiry, registration has been again re¬ 
fused. Where, therefore, a Sub Registrar re¬ 
fused to register a document on the ground of 
denial of execution, and an appeal was made 
to the Registrar af/er the time prescribed 
therefor, who therefore dismissed it without 
inquiry as being beyond time, held that a Civil 
Court would not interfere to compel the regis¬ 
tration of the document, [i?,, 11 o.G. 363 ] 
The words ‘ in such case ’ with which s. 74 of 
the Act opens, are equivalent to saying “ when 
under the la.^t preceding s. 73, an applicatiorJ 
has been presented to the Registrar within 
thirty diys after the making of the order of 
refusal by the Sub-Registrar ” UDIT UPADHIA 
V. IMAM Bandi Bibi, 24 A. 402 = AWN 

1902,99. a.H.n. 

(720) -Ss. 73, 74. n-Be/usal of Registrar 
to register document because no evidence pro- 
duced Suit for regislraiion maintainable .— 
Where the District Registrar, on an applica- 
tion duly presented within time under s. 73 of 
the Registration Act, has fixed a date for the 
purpose of an enquiry under s, 74, and has 
then refused to register the document because 
no evidence has been adduced before him, the 
refusal comes within the purview of s, 77, and 
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Registration Act ^XYI of 1908, lit of 1877, 
Vlllof 1871. XX of 1866, XVI of 1864. 
XfX of 1843)— coyitinued. 

a civil suit is maintainable for the purpose of 
enforcing the registration of the document. 
(13 C. 264, S'.-, 21 A. 402, D.) Observations 
at pp. 406, and 407 of the report of I.L.R. 24 
All . held obiter . ABDUL Hakim Khan v. 
Chandna, 9 A.L.J. 4 = 13 Ind. Cas. 83 = 34 

A. 165. 

(721)— Ss 73, 77 ( = Regi&tration Act, 1877. 
as. 73, 77)— Registration of document presented 
after time— Registration Act, 1371, s. 24— 
Discretion. —Where an application for the 
registration of a document, presented after the 
expiration of the period allowed by law. is 
dealt with under s 24 of the Registration Act, 
and registration ordered by the Registrar on 
compliance with the requirements of law, such 
exercise of discretion cannot be questioned 
either by a succeeding Registrar, or ov a Civil 
Court in a suit instituted under s. 77 of the 
Act. DuRUA Singh V. Mathuradas, 6 A. 
460=A.W.N. 1884.173. [F., 21 B. 69,21 

B. 724; R , 30 B. 304=7 Bom. L.R. 742.] 

(7221—.9s. 73, 77 { = Registration Act, 1877, 
ss. 73. 77).—A Civil Court is competent, under 
s. 77. to order registration of a document, which 
the Sub-Registrar has refused to register 
because its execution was dciiied, only when an 
appeal has been preferred before the Registrar 
in the time proscribed therefor, and, after 
inquiry, registration has been again refused. 
KUNHIMMU V. Viyyathamma, 7 M. 535. 
[F.. 16 M. 311; Appr., 24 A. 402; R., 2 

O.C. 77.] 

(723)— Ss. 73, 77 ( = 7?ef?isfrrtfioii Act, 1877, 
ss. 73. 77)— Suit to comoel registration. —Uudor 
the Registration Act of 1877, a suit to compel 
registration is m\iiitainablo only when the 
provisions of s. 77 of the Act have been strictly 
complied with, iruluding the presentation of 
the application to the Registrar under s. 7.3 
within the proper time. Independently of 
S.77. no suit will lie. (3 A. 397, F.; 2 A. 4G, 
Diss.) One of the objections to the miin- 
tonanco of a suit of this nature lies in the 
circumstance that, under the Registration Act, 
the document cannot bo ro:olvod in evidence, 
because it has not been duly n'glstorod, under 
its provisions. Edun v. MahoMI'D SIDDIK, 
9C. 150=11 C.L.R. 440. 4 L.B.R. 88. 9 

C. 851: F.vpl., 16 A. 303= 14 A. W, N. 91; 
Appr., 7 535, 16 M. 341, 2 0 0. 77; R., 

11 0. 750. 24 A. 402 = 22 A.W.N. 99, 9 B. 63.J 

-S. 74 f-a. 74 of 1877 = 8. 76 ofl871 = B. 

84 of 1866.) 

(724) -S. 74—Nos. 26S. 341. 880,416. 
524, 707. 708. 712. 713, 714.715, 716, 717,718. 
719, 720, supra and No. 788, infra, 

(725) — Ss. 74,77 { = Registration Act, 1877, 
ss. 74, 77)—Swif to compel registration, token 
not maintainable.—It non-registration of a docu¬ 
ment has resulted from the refusal of one of the 
parties to it to execute it, that matter must bo 
uquired into by the R3gi3tcac as directed by 


Registration Act fXYI of 1908, III of 1877. 

VIII of 1871, XX of 1866, XVI of 1864, 

XIX of 1813)— continued. 

8. 74. before any right to sue under s. 77 of the 
Registration Act w'^uld arise. LAKHIMONI 
CHOWDHRAIN V. AKROOMONI CHOWDHRAIN, 
9 C. 851=12 C.L.R 527. [R., 11 0. 750,24 
A. 402 = 22 A.W.N. 99.] 

(726) —S.s. 74, 82 ( = i2e(7tsfra/ion Act, 1877, 
ss. 74 and 82)— District Registrar's power to 
delegate to Sub-Registrar, functions prescribed 
by s. 74.—The functions prescribed bv s, 74 are 
entirely in the Registrar himself. He cannot 
delegate them to the Sub-Registrar. The dele¬ 
gation, by the Registrar, of his functions of in¬ 
quiry under this section is illegal. Therefore, 
a Sub-Registrar, holding an inquiry under 
s. 74, acting und^r the orders of the Registrar 
cannot be said to be acting within the meaning 
of s. 82 of the Act. Where a witness makes a 
false statement before the Sub-Registrar iu such 
a case, he nannot bo prosecuted under s. 82 of 

the Act. Mata dayal v. Queen-Empress, 
24 C.755. 

-S 75 ( = 8. 75 of 1877 = 8. 76 of 1871 = b. 

84 of 1866.) 

(727) —5. 75— Registration ^Remedy for refu¬ 
sal—Act XX of 1866. s. 84.—The remedy (or 
refusal to register an instrument is by a petition 
to the Judge under s. 84, Act XX of 1866, A 
regular suit to enforce registration does not lie. 
TULSISAHU V. i^lAHADEO DAS, 2 B L.R. A.C. 
105 = 10 W.R. 483. (10 W.R.P.B, 51. Rel.on.) 
[F., 12 W.R. 335 = 4 B.L.R. A.C. 65.] 

(728) —S. 75 ( = Rf’^;i.sfrnfioH Act, XX of 1866, 
s. Si)—Refusal of registration—S, 8k, Act XX 
of 1866 —PdfifioH to District Judge—Trial by 
Judge—No rfi/iind.—Whore registration of a 
document has been refused, beemso the execu¬ 
tion of it is denied by one of those said to have 
executed it, and a petition under s. 84, Aot XX 
of 1866, is presented to the District Court by the 
partv claiming under the document, to establish 
his right to have the dooumont registered, the 
Judge must himself decide the question whe¬ 
ther the dooumont was exeoutod or not and 
not remand the case to the Sub-Registrar for 
the examination of witnesses; the petition above 
referred to not being an appeal but a step intend* 
ed to bring the question bd^ro the Court. 

Obhoy Churn Mohapattur v. Shunkbr 
Dohey, 12 W.R. 500. 

(729) —S. 75— Act (XX of 1866), 
s. 84— Refusal to register — Ptwer of District 
Court. —Held (by Kemp, J.) that when a per* 
son executing a document refuses to admit the 
fact of its execution, and the Sub registrar, 
without taking any stop to satisfy himself of 
the fact of execution, refuses to register it and 
the order of refusal is confirmed by the District 
Registrar, the aggrieved party cannot enforce 
registration of the dooumont by a regular suit; 
but that the District Court has power, under 
s. 81 of Act XX of 1866, to oxamiue witnesses, 
to make some enquiry into the fact of exeou* 
tioQ of the deed, aud to order the Registrar to 
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Registration Act (XYI of 1908. Ill of 1877. 

VIU of 1871, XX oi 1866. XV£ of 1864, 

XIX of J.843J — continiLed. 

register it; the Goart m\y also reminl the 
Ocise to the Sub-Rogistrar to examine witaes* 
ses. i&J. Hdd by Mirkby. J. contra. Uoless 
a special power were given for the purpose, the 
Civil Court caonot direct the Registering Oficer 
to registera deoumeot which he hii refused to 
register. In the rmiter of SCNKUR DOHBY v. 
OBHOY GHUR^^ MOH^PATTUR 12 W.R. 333. 
[Affirmed, 12 W.R. 500 = 4 B L.R.A.G, 6o.] 

(730) —S. 75—AciXXcf 1866, s. 84— Hegis- 
tration—Appeal. —No appeal lies to the High 
Court against an order m\de by a District 
Court on a petition under s. 84 of the Registra¬ 
tion Act XX of 1866. SALIGRAM MISSER v. 

Mussamut Jankee Koer, 9 W.R. 122. 

(731) — S. 75— Act XX of 1866, s. 8^—Appli¬ 
cation for declaration of right to get document 
registered -Summary determination of fact of 
execution—Court not bound to determine any 
issue respecting consideration,— question 
for determination in this case related to the 
functions of the Court when an application 
has been made to it under s. 84 of Act XX of 
1866 providing that, where the registration of 
a document shall have been refused, any parson 
claiming thereunder may apply by petition to 
the Court for e.stablishiog his right to have the 
document registered. The High Court held 
that the Legislature has intended that the 
Civil Court should summarily determine the 
fact of execution in cases in which it has not 
been admitted, and also chtt, on such proof of 
the fact of execution and of compliance with 
the requirements of the Act, it is the duty of 
the Civil Court to order registration without 
concerning itself to enquire whether or not 
consideration has been received or if the peti¬ 
tioner is for any other reasons disentitled to 
claim to enforce the deed. In such cases, 
therefore, the Court is noc bound to determine 
any issue respecting payment of consideration. 
BHEO NEWAZ V, AJOODHYA KOONBEE, 2 N. 

W.P. 254. 

(732) -S. 75—See Nos. 38, 268, 416, 418, 
624, 703, 712 to 719, supra, and NO. 788, infra. 

-S. 76 ( = s. 76 of 1877 = 83, 71, 72. 76 of 

1871). 

(733) —S. 76 { = Registration Act, 1871, s. 76) 

Ciu. Pro. Code (VIIl of 1859), applica¬ 
bility of, to proceedings under Registration Act — 
Appeal from orders directing or refusing registra¬ 
tion — Review—Ground other than error of law 
discovery of new evidence—Order under Regis¬ 
tration Act, 1871— Suit to contest order of regis¬ 
tering officer. —The procedure prescribed in Act 
VIII of 1859 (old Civ. Pro. Code) is applicable to 
proceedings under the Registration Act (VIH of 
1871 = 111 of 1877), including the power to 
admit a review. [R., 29 B, 698, 14 M.L.J. 471, 
F.B.] The words ‘no appeal lies from any order 
under this section’ in s. 76 of Act VIII of 1871 
^ = 111 of 1877) exclude an appeal not only from 
an order directing registration but also from 


Registration Act (XYI of 1908. HI of 1877 

VfUof 1871, XX of 1866. XVI of ISei! 

XIX of 1843)— continued. 

one refusing registration. [Appl., 6 C. 168 10 
M. 179. F.B ; P. . 12 A. 510, 33 C. 1323 = 10 C. 
W.N. 986 = 3 O.L.J. 545.] Under the Civ. 
Pro Code of 1859, it was comnetent for a Judge 
to entertain an application for review on grounds 
other than error of law or of discovery of new 
evidence. N.B.—lr\ this case the Officer admit¬ 
ting the review was different from the one who 
passed the order sought to be reviewed. rDts.s. 

6 G. 236 = 6 C.L.R. 549, 2 M. 10; Appl,, 10 m! 
LJ. 134 : Dis^.. 15 C. 166 ; P.. 9 a; 36] An 
order rejecting an aopUcation for registration 
under s. 76 of Act Vrir of 1871, was one in 
the nature of a‘decree’so as to admit of a 
review. Qucere.—Whether, after the rejection 
of an application for registration of a document, 
the defeated party can have recourse to a 
regular suit for obtaining registration ? In the 
matter of the pefiPon of H^DGEE ABDOOLIiAH 

99 °; = ^ P C =3 Sar! 

221, (14 M.r.A. 129 = 9 B.L R 436, D.) 

(734) —S. 76—See Nos. 340, 353, 386 417 
419, 702 (a), 

(735) —Ss. 76. 77 { — Registration Act, 1877 ^ 
ss 76, II)—Suit for registration of document.— 
The more fact of an applicant not having ad¬ 
duced any evidence before the Registrar, in 
respect of the execution of a dee!, would not 
mike his order one noC refusing registrafcioa 
within the meaning of s. 76 of the Registration 
Act, so as to preclude the applicant on that 
ground alone from pursuing his remedy bv 
civil suit under s. 77 of the Act. SAJBUDtiAH 

MOHOMBD SIRKAR, 

13 C. 264. 

(736) —5s 76, 77 {= Registration Act, 1877 
ss 76 and ID—Registration—Suit to compel 
registration—Grounds of such suit —Where, a 
Registrar refused to register a document pre¬ 
sented to him, upon the grounds that there 
was not sufficient proof that the document 
was executed by the authority of the alleged 
executant, and that there was undue and un¬ 
explained delay, in Ipresenting the document 
for registration, it was held, that a suit would 
lie under s. 77 of the Indian Registration 
Act, 1877, to compel registration. Held also 
that, in a suit under 8 . 77 of the Registration 
Act, the Court is only concerned with the 
genuineness of the document sought to be re¬ 
gistered, and not with its validitv. KanhayA 

S'iRI>\R SINGH. A.W.N. 1907. 46 = 4 
A.L.J. 171 — 29 A. 284. (25 G. 93, 24 0. 668, 

^^'^^9'^stration Act, 1811, 
ss. 76, 77)— Refusal to accept^^ and '^Refusal 
to register,^' difference between—Suit to compel 
replS^ra^^on.—S. 76 (a) of the Registration 
Act show^ that cases of “refusal to accept” 
were within the meaning of the words “ refus¬ 
ing to register” s. 77 of the Act applies to 
the refusal to register a document as well as 
to refusal to accept the same for registration, 
NARASIMHA NAYANBVARUv. RAMAMNGAMA 
RAO, 10 M.L.J. 104. 
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Begietration Act (XYI of 1908, ITI of 1877, 
VlHofl871, XX of 1866, XVI of lb64, 
XIX of 1843j— continued, 

-S. 77 ( = 8. 77 of 1877 = 8. 15 of 1864). 

(738)—S. 77 {= Registration Act, 1877. s. 77) 
— Docufne7Lt not coinpuUorily registrable-Suit to 
C07npel registration. — Under ihe Kegisttalion 
Act. a suit will lie on the part of a purchaser to 
compel registration of bin kobala in a case in 
which the value of the property conveyed is 
under Rs. 100 and registration is therefore not 
made compulsory by the Act. TOPA BIBI v. 
ASHANULLa Sardar, 16 C. 309. ( 6 M.H C. 
App., 9, 10 W.R. 360. Cited.) 

(73:»)— S. 77 i=^Registration Act. 1877. s. 77) — 
Suit to register document — Sct-pe ol enquiry .— 
Held, that in a suit filed uuder s. 77 of the Re¬ 
gistration Act the Court should enquire into 
nothing more than whether the defendant 
ostensible executant signed and delivered to the 
plaintiff the document m question in the suit. 
Nawab V. ARJAN Das. 78 P.L.R. 1904=13 
P.R. 1904. {•24 C. 668, 11 P.R. 1903, 84 P.L.R. 
1903, 18 M. ‘255, R.i 

(740) -6’. 77 { = Registration Act, 1877, s. 77) 
—Suit for direction to register documents — 
Scope of enquiry— Issues — Execution — Compli¬ 
ance with requirements of law—Effect and bind¬ 
ing nature of the documents. —In a suit for a 
decree directing the registration of certain 
documents, the enquiry in Court is to be 
directed to two p.iints only, namely. (1) 
whether the documents had been executed ; 
and (2) whether ceriaio requirements of the 
law as to presentation for registration in duo 
time to the proper office, and in the man¬ 
ner generally prescribed by the Registration 
Act, had been complied with by the person 
presenting the documents for registration. The 
defendant in such a suit may possibly have 
good reasons why ho should not bo b'und by 
the documents, but the law does not allow 
him to advance such reasons in a suit- under 
p, 77 of the Indian Registration Act W. \V. 

Brouckev. Rajah Shaheb Mohan Bikuam 
Shah, 14 C W.N. 12 = 5 Ind. Cas. 20. (24 C. 

668. 18 M. 255, 29 A. 284, R,) 

(741) —S. 77 — Time lor presentation of a 
document. —The document must bo presented 
for registration within 30 days of the doTco; 
otherwise it will become inoperative. DUDA 

Mal V. Faqir Muhammad, 120 P R. 1883 
and ABDUL Halim V. Ghulam Mian, 70 P. 
R.1887. 

(74l-a) —S. 77 { = RegistrationAct, 1877, s. 77) 
—5«if for registration of document — Limi¬ 
tation—Last day a holiday—Siiit filed on re¬ 
opening of Court — Stare decisis — General 
Clauses Act iX of s. ^--General Clauses 

Act (I of 1897), s. lO — Limifafion Act (XV o/ 
1877), s. 6.—Whore a Registrar having refused 
to order the registration of a document on the 
29th November, the plaintiH instituted a suit 
for the registration of the document under 
fl. 77, Registration Act of 1877, on the 2nd 
January following, the Court being closed on 


Registration Act (XYI of 1908, III of 1877 

VIIIofl87l, XX of J866, XVI of 186l! 

XIX of 1843)— continued. 

the 29th of December and the following days 
until it reopend on the 2Dd January : Held— 
That, in view of previous decisions of the Court 
and of the legislativesanction impliedly accord¬ 
ed to the rule there laid down by the General 
Glauses Acts of 1887 and 1897, the suit should 
be held to have been properly instituted. (5 C. 
906, 18 C. 231, 631, Commented on ) Per D. 
Chattsrjee, J.S 5 of the Limitation Act has 
no application to suits under s. 77 of the Regis¬ 
tration Act. AHAD Baksh v. Sheikh Bahar 
all 16 C.W.N 721 = 14 Ind Cas. 173. 

{lH-b)~S. 77 {= Registration Act, 1877, s. 77> 
—Suit for registration of a document—Limi¬ 
tation—Order striking off a case for compulsory 
registration of a document — Review — Final 
order refusing to register—Ptriod of thirty days 
when to run from, —Where the plaintiS applied 
to the Registrar for compulsory registration of 
a deed of s-ale and the c<so was struck off, but 
on the plaintiff’s applic ition for review the case 
was restored and the Registrar, after taking 
evidence on both sides, made his final order 
refusing to register the deed and the plaintiff 
instituted a suit in the Civil Court uuder s. 77 
of the Registration Act within 30 days from 
the date of this order :-//c/d. that the final 
order of the Registrar made after the restora¬ 
tion of the case was the order of refusal in res¬ 
pect of which the plaintiff was entitled to insti¬ 
tute a suit in the Civil Court, and the plaintiff's 
fcuit was not barred by limitation. SHEIK 
SAJED v SAROD V PnOSAD CHAUDHURY. 17 

C.W.N. 585 = 18 Ind. Caa. 450= 18 C L.J. 45. 

(742) -S. 77 { = Rc{;is/ra/iou-Icf, 1877, s. 77) 
— Suit to compel registration of document 

Execution admitted — Plea of cancellation 
of document no 6 ir.—In a suit under s. 77 
of the Registration Act to compel registra¬ 
tion of a document, the only question to be 
considered is the factum of execution, and 
when this is admitted, the plaintiff is entitled 
to claim registration. That the contract em¬ 
bodied in the document was Cinoellod after its 
execution is no defence to the suit. Aud where 
the insiruinont has been presented for registra* 
tion iu time and aceopted, it is no defence to 
say that the document was not registered 
within a certain time, for the law fixes no 
time within which the registration of such a 
document must bo complolod. BalamBAL 
AMMAL V. ARUNAOHELA GHETTI, 18 M. 
255. [Appr.,'2\ 0 GGS = l C.W.N. 444 , 11 P. 

H. 1903 = 84 P.LK. 1903. 13 P.R. 1904=»78 
P.L R 1904 ; R,, 14 C.W N 12.] 

(743) —S. 77 { = Registration Act, 1SG4, s. 15) 

6 roHj 7 /i/ under-Pxeeu/ion artmif/tfd 
6 m/ co//fi/crrt/ agreement invalidating OMgrtnal 
document set up—Document io be registeredt 

In a suit under a. 15 of the Registration 
Aot against a person to compel him to join 
in the registration of certain documents, whore 
the defendant admits the execution of the 
dooumonts but sets up a collateral agreement 
which would render the dooumouts of no legal 
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Registration Act IXYI of 1908, III of 1877. 

V[IIofl871, XX of 1866, XVI of 1864, 

XIX of 1843)— continued,. 

force, the document; ou^ht to be registered, 
.execution having been admitted, even although 
the agreement relied on is found by the Court 
to be genuine. RAMANADAN CHETTY v 
VIJIASAMY, 4 M.H.C. 425. [D., i CL.j! 

126.} 

(744) —5. 77 { = Registration Act, 1877, s. 77) 

—Suit to enforce registration of document — Exe¬ 
cution admitted—Question of validity of docu¬ 
ment. In a suit to enforce the registration 
,of a document under s. 77 of the Registration 
Act, a Court cannot go into any matter affect¬ 
ing the validity of a document apart from its 
genuineness. HaZURI Mal v. Kutab UD- 
PIN, 84 P.L R. 1903 = 11 P.R. 1903. (18 M 

255. 24 0 668. F.) [R., 13 P.R. 1904 = 78 p! 

L.R. 1904 ] 

(745) —S. 77 { = Registration Act, 1864, 
$. 29) Sale-deed — Execution not admitted* 
—A Registrar is justiflel in refusing to re¬ 
gister a sale deed under Act XVI of 1864, when 
all the requirements of a. 29 had not been 
carried out before him. Bhagvan Jayaram 
V. VlTHOBA Govind, 4 B H.C.A.C. 140. 

(746) —S. 77 { = Registration Act, 1867, s. 77) 
^Limitation Act, 1877, s. l^Minor's suit to 
enforce registration after time, —The Registra¬ 
tion Act being a special Act. complete in itself, 
9. 7 of the LimititioQ Act would not apply to 
a suit oy a minor under s. 77 of the Registra¬ 
tion Act for a decree directing a document to 
be registered. Such a suit brought mote than 
thirty days after refusal of the Registrar to re¬ 
gister would be barred by limitation. Veeram- 
MAv. ABBim, 18M 99. F.B. [Not F. 30 
B. 275 = 7 Bom. L.R. 697; F , 20 M. 249, 8 M. 
L J. 265 = 22 M. 179, 24 A. 402, 30 0 582 * R 
18 M 484. 20 B. 643, 20 U. 476 = 23 M. W 
4 0.0. 182.] 

(747) —S. 77 {^Registration Act, 1877, s. 77) 
^Suit to compel registration not maintainable 
independently of. —Independently of the provi- 
sioni* of s- 77 ot the Registration Act, no suit 
can be maintained for compelling the registra¬ 
tion of an executed document, or for getting a 
fresh document executed and registered by the 
defendant. The document sought to be regis¬ 
tered by means of such a suit cannot, except 
under the special provisions of s. 77. be receiv¬ 
ed in evidence 30 as to enable the Court to as¬ 
certain the existence of a document requiring 
registration. Moreover, such a suit will not 
lie upon the general principle that, when a 
statute creates a right or an obligation and pro¬ 
vides a method of enforcing it, that method, 
and not the remedy at the common law, must 
be followed. Where, as in this case, plaintiff 
had possession of the document within the time 
allowed for its registration, he could have him¬ 
self presented it for registration and proceeded 
under the provisions of the Act. He had a 
oompLeta remedy uodec the Act, and having 
neglected to lake the possible and proper steps 
thereunder he has only himself to blame, nor 


Registration Act (XYI of 1908, TIT of 1877, 
VIII of 1871, XX of 1866, XVI of 1864, 
XIX of continued. 

can a decree begiven for execution and registrar 
tion of a similar document, since the defendant 
has in fact already executed one. VENKATA- 

SAMI V. KristayVa. 16 M. 341 = 3 M.LJ. 

169. [F., 6 M.L.J. 263 ; D., 20 M. 19. 20 M. 

250.] 

(748) — S. 77 (= Registration Act, 1877, 
s- 77 )—Suit to enforce registration maintainable 
independently of, —Plaintiffs alleged that, after 
the execution of a lease-deed by the les 3 or *3 
agent, the lessor refused to be a party to the 
registration of the deed, and instituted the 
present suit praying that the defendants be 
ordered to cause the registration of it. Revers¬ 
ing the decision of the lower appellate Court to 
the effect that the plaintiff’s suit was barred 
by 8. 77 of the Registration Act, the High 
Court held that that section, being an enabl¬ 
ing one, contained nothing which could bar a 
suit of any description, that the refusal by a 
party to a deed to register it gives a cause of 
action outside the provisions of the Regis¬ 
tration Act for a suit like the present one, 
ABDULLAH Khan v, Janki. 16 A. 303 = A.W. 
N. 1894, 94. (2 A. 46, F.; 3 A. 39, 3 A. 397, 

9 0. 161, D.) [R., 4 L.B.R. 88 = 14 Bur, L* 
R. 161.] 

(749) —S. 77 {^Registration Act, 1864, s. 15) 

— Suit under — Suit to be limited to object 
specified in section — Power of Cowri.—Where it 
is necessary to institute a suit under s. 15 of 
the Registration Act to enforce registration, the 
suit should be limited to that object. It would 
be improper for the Court, after making the 
order to compel the registration, to suspend the 
further hearing of the case until registra- 
tion had been effected, and then proceed to 
consider and decide upon the rights of the 
parties. Hakim Khadar Saib v Khadar 
BHIBI, 3 M H.C. 149. [R., 4 M H.C. 425.] 

(750) —S. 77 { = Registration Act, 1877, s. 77) 
—NeW bond in cancellation of old bonds^ 
Registration refused—Suit on original bonds — 
Novation.—Where in consolidation of some old 
bonds, and in consideration of a further advance, 
a new bond was executed, and the obligor sub¬ 
sequently refused to register the new bond, 
denying execution, and the plaintiff’s proceed¬ 
ings under the Registration Act proved a fail¬ 
ure, and thereupon the plaintiff sued on the old 
bonds and to recover the advance made in cash, 
held that, under the circumstances, there had 
been no novation, nor, as the suit was not on 
the new bond, had the principle laid down in 
3 A. 397 any reference. MAHABIR RAI v. DebI 
DayAL, A.W.N. 1881, 98. 

(751) —S. 77 {=-Registration Act, 1977, s. 77) 
^Order—Registrar—Suit to set aside the order. 

A suit to set aside an order, brought under 
s. 77 of the Registration Act must be instituted 
within 30 days from the making of it : thg 
making of the order means not merely recording 
it in writing bub communicating it to the party 
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Registration Act (XYI of 1908, III of 1877, 

Vlllol 1871, XX of 1866. XVI of 1864. 

XIX of 1843)— continv^d, 

concerned so as to bind him by it. AliDUL 
ALI V. Miria Khan, 5 Bom. L.R. 622 = 28 

B. 8. 

(762)— S, 77 { = Registration Act, 1877, s. 77)— 
Still unaer— Powtr oj Couri—S. 30, Giiardtan 
and Waras Act, 1890— Guardian acting without 
jjtimission or in coniravtiUion oj perma^sion .— 
In a suit under s. 77, Registration Act, it is 
not cempetent for the Court to go into any 
matter affecting the valioily cf a dccument 
apart from its genuineness. S. 77 does not 
contemplate a suit for a decree declaring the 
validity or the binding character of the docu* 
ment. The question of validity of the docu¬ 
ment is left to be oeierinined in a proper suit, 
(18 M. 266, Appr.) [F.,ti‘k P.L.R.1903 = 11 P.R. 
1903, 78 P.L.R. JU04=13 P.R. 1904. 29 A, 
284. A.W.N. 1907, 46 = 4 A.L.J. IVI ; Ii„ U 

C. \V.N.,12.] If a guardian executes a deed in, 
contiaveiilion of tbe terms of the permission, 
his act will not te voia, out voidable. Me or 
h)8 fcuccessfcor may be compelled to register it, 
if it was proved to be genuine, even though such 
deed be voidable at the option of tbe minor. 
The infant will be entiikd to avoid tbo deed, but 
only on condition he restores any benefit receiv¬ 
ed thereunder to the person from whom it wag 
received; but tbe Court cannot grant such 
relief to the latter unless he brings another 

suit. Raj Lakhi ghose v. Debendka 
Chandra Mojuaidau, 24 C. 668 = 1 C.W.N. 

444. [R., 22 M. 289. 3 G.L.J. 260, 14 C.W.N. 

12 .] 

(753) —5.77 { = Registration Act. 1877, s.77) — 

Decree in a sutt unatr, directing, but not fixing 
period jot, registration of aouiment—Omission 
to present document within thirty dajisoj dtctee, 
whether coula vitiate subsequent registration .— 
The defendani, in this case, had obtained a 
decree, against the present plainiiff, which 
directed a certain document to be rcgisteicd by 
tbe latter but said noihing about its presenta¬ 
tion for registration within thirty days from 
the passing of tbedeciee. The said defendant 
did not present the document, for registration, 
within thirty days, after the passing of the 
first Court’s decree, but did so present it with¬ 
in such period after the passing of the decree 
on an unsuccessful appeal by the present plain¬ 
tiff and plaintiff, in the present suit, asked 
for a declaration that the registration was 
bad. Held, there is no positive enactment 
in 8 77 of the Act that a document directed 
to be registered, by a decree thereunder, 
ought to bo presented for registration within 
thirty dajB alter the passing of tbo decree and 
though, to give effect to the intention of the 
eeotion, the decree made under it could have 
provided that the document should bo presented 
for registration within such period, yet, it wag 
not competent lor tbe Court in tho present 
suit, to go behind the express dccreo and in- 
corporative into it a condition not imposed by 
the Court, which passed tbe same. GoriNATH 

adhicary V. Gadadhar Das, 33 C. 1020. 


Registration Act (XYI of 1903, III of 1877, 

Vlli of 1871, XX of 1866, XVI of 1864, 

XIX of 1843)— continued. 

(754)—5. 77 { = Registration Act^ 1877, s, 77) 

— Transfer of right of management of temple 
endowmt^nt— Sufiiciency of description— Refusal 
to register where description regarding some of 
the propertus is insujficient. —The right of the 
manager of a Hindu temple, even though such 
management involves tbe holding of immove¬ 
able property forming part of tho endowment 
of the temple, is not immoveable property 
within the meaning of tbe Act. The iucident 
of reference, in an instrument of transfer of 
such right, to the endowment cannot alter tbe 
character of transfer. Where a document 
covering more properties than one is presented 
for registration and tbo description of one of 
the properties is sufficient to satisfy the re* 
quiremcnts of tbe Act, while those with regard 
to the test are not sufficient, tbe registering 
officer ought not to refuse registraticn m icgard 
to tbe document as a whole. He ought to 
register tho document as regards tbe properly 
whose description is correct. Where the right 
to manage a temple and its endowments ie 
transferred, tbe description would be sufBcieut 
if tbe deed mentions the name and situation 
of tbe temple, extent of tho lands and the 
registry. KESAVA PiLLAI v. KUNXUSAMI 
PlLLAI, 15 M.L.J. 30, 

(765) — 5. 77 ( = Rf(;isirafion Act, 1666. 

s. 82i— Sale deed — Refusal to register—Suit to 
recoveraeid —A salo-deed to tho plaintiff waa 
dul> executed by the veudor and tbo purchase 
money w’as paid, and when tho deed waa 
piesoDted for registration, tho defendant insti¬ 
gated tbo vendor to deny the receipt of tbo 
purchase-money, whereupon the Sub-Registrar 
re^u^ed to register. Tbe plaintiff sued the 
veudor and tho defendant fur tbo recovery of 
tbo deed of which the latter had obtained 
possession. Held that tho plaintiff was entitled 
to sue for the document itself, as the defend¬ 
ant had no right to it after it had been received 
back from the Sub-Registrar, and that the 
plaintiff was also eniiiled to ask, as against 
the defendant, for t-uch aid as tbo Court could 
afford towards procuring tbo duo registration of 
tbo document according to law. MITTER 
Sein V. Narain Singh. 1 N.W.P. 289. 

(756) —5. 77 ( — Registration Ac/, l86Ls. 16) 

— Registrar's improper refusal to ngis/cr.—• 
This was a suit under s. 15 of Act XVI of 1864 
to establibh tbe right to have a certain instru¬ 
ment register! d. The Icwer Court hold that the 
scctic n did not apply to the present case and 
that the Registrar was right in refusing to 
register when the parties would not attend and 
did not assent to tho registration. The High 
Court was also of opinion that s. 15 of the 
above Act applies only to cases in which the 
Registrar has refused when, under tho circum¬ 
stances, ho ought not to have refused to regis¬ 
ter. Gooroo Doss Dutt v. Dwarkanatb 
Manna, 6 W.R. Mia. 61. 

(757) — 5. 77- Lease not requiring registration 

— Suit to compel regislration— Dxpress covenant 
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VIII of 1871. XX of 1866, XVi of 1864, 
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to register, —Where in a lease there has been 
no express covenant to register it, nor, at the 
time of its execution, was there any provision 
of law iu force, rendering the registration of the 
lease compulsory in ordt^r that the lease may 
be operative, from which an implied agree* 
ment to register might be inferred, no suit can 
be maintained simply to compel the registra¬ 
tion of the deed embodying the lease. AHSUNA 

Begum v. Kheerun Singh, 10 W.R. 360. 
[D., 16 C. 509.] 

(758) —S. 77— Claim arising from unregister' 
ed document—Existence of document proved 
— Claim sought to be proved dehors the docu¬ 
ment, —In a case where it is made to appear 
that the cause of suit arises from a document 
which by law requires registration, but has not 
in fact been registered, the piaintiS cannot be 
permitted to establish a claim maependently 
of the document whose existence is shown. To 
permit this, would be to enable parties to escape 
from the consequences which the law has attach¬ 
ed to non-iegisiration. RampeksHAD v. 

Musumut Ranee Mewa Koer, 2 N.W.P. 

12 . 

(759) —)S. 77 Registration Act^ 1864, s. 15) 
"—Deea^presented for legislratxon, return of ,with¬ 
out registration—Suit to enforce contract against 
resiling vendor—Act XX of 1876, s. 84.- Biaint- 
ifi alleged that defendant had agreed to sell 
certain property to him ; that when the deed 
was executed and taken to the Registrar’s office, 
the defendant objected to the registration on 
the ground that the full price had not been 
paid, on which the Registrar returned the deed 
to the defendant. The defendant then having 
sold the same property to the other defendants, 
this suit was brought to set aside the subse¬ 
quent sale and to enforce the contract entered 
into by the principal defendant with the plaint- 

and to have his purchase registered under 
a decree of Court. Both the lower Courts re¬ 
jected the claim and dismised the suit,the Judge 
of the Lower Appellate Court holding ihtt the 
only course for plaintiff to adopt was to come 
in under s. 84 of Act XX of 1866, and that, 
having failed to follow the course prescribed by 
law, the plaintiff cannot be allowed to sue for 
the specific performance of the contract owing 
to the delictive nature of the plaint. The High 
Court, however, held that, as the plaintiff’s 
case had arisen from acts done under s. 15 of 
Act XVI of 1864, which was the law in forpe 
when the Registrar refused to register the deed, 
the provisions of the subsequent law could not 
deprive the plaintiff of his right to bring an 
action. It was further held that the present 
case was not one coming either undei^ the pro¬ 
visions of s. 15 of Act XVI of 1864, or of s. 84, 
Act XX of 1866, though the plaintiff asked for 
registration. It was a suit to enforce a cont¬ 
ract from which the vendor had resiled, and 
the prayer for registration did not alter the 
nature of the suit, and consequently, notwith¬ 
standing the subsequent sale to a third party 


Registration Act (XYI of 1908, III of 1877, 
VIII of 1871. XX of 1866. XVI of 1864, 
XIX of 1843)— co7itinued. 

and registration of such subsequent deed, 
nothing in the Registration Act could prevent 
the plaintiff from enforcing his contract. 
BHEEMUL MAHTOON V. I\XUSS\MUT OLI- 
MUSSA, 8 W.R. 423. 


1760) —S. 77— Registration of fraudulent deed^ 
effect of—Suit by purchaser to compel vendor to 
complete sale by registration, maintainability 
©/.--Registration can give no efficacy to a fraudu¬ 
lent and collusive deed. The remedy given by 
the Registration Act by appeal when a registry 
officer refuses to register, does not affect a 
purchaser’s remedy by suit to compel the ven¬ 
dor to do all that is legally requisite to complete 
the sale, including the registration of the deed« 

Ramphul Lall V. Chundy Purshad, 1 N. 

W.P. 287. 


(761) —S. 71—Suit for cancelment of mort¬ 
gage deed—Registration Act—Process of execu¬ 
tion — Right to suit, —The powers conferred on 
the Court under the sections of the Registra¬ 
tion Act for enforcement by process of execu¬ 
tion of the payment of a bond including the 
power to set aside a decree made thereunder, 
to stay execution and to cause the bond to be 
kept in safe custody, are by no means inconsist¬ 
ent with the right to maintain a suit for the 
cancelment and annulment of a deed of mort¬ 
gage alleged to be false and fraudulent, the 
mortgagors denying execution thereof and all 
knowledge of its execution and registration. 

Sreb Ram V. HoKooN Singh, 2 N.W.P. 
467. 

(762) — S. 77 ( = Registration Act, 1877, s. 77) 

— Suit to compel registration — Limitation 
— Act No. XV of 1877 {Indian Limitation 
Act), ss. 6 and Q.—Held, that s. 5 of the Indian 
Limitation Act, 1877, applies to a suit brought 
under s. 77 of the Indian Registration Act, 
1877, to compel registration of a document. 
SURAJ Bali Prasad v. Thomas. A W.N. 
1903, 175 = 2 A.L.J. 714 = 28 A. 48. (23 A. 

277, F.) 

(7631— S. 77 { = Registration Act, 1877, s. 77) 
—Suit for registration of document—Limitation 
—Limitation Act (XV of 1877), s. 5, whether 
applicable.— provisions of a. 5 of the Limi¬ 
tation Act. 1877, control the special rule of 
limitation in s. 77 of the Registration Act, 
1877. Therefore, where the Court was closed 
on the 30th day after the making of an order 
of refusal to register a document by the Regis¬ 
trar, and a suit under s. 77 of the Registra¬ 
tion Act was brought on the next open day : 
Held, that the suit was within time. AHAD 

Baksh Molla v. Sheikh Babar ali, 5 Ind. 
Caa. 416. (8 C. 910, lOC.L.R. 333, F.) 

(764)— S» 77— Suit for order directing regis¬ 
tration of document—Limitation Act (XV of 
1877), ss. 5, 5—30 days expiring during a Court 
holiday—Suit instituted on reopening day if 
barred. —The provisions of s. 5 of the Limita¬ 
tion Act apply to suits under s. 77 of the Regis¬ 
tration Act (III of 1877). When therefore the 
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Vin of 1871. XX of I86G, XVI of 1864, 
XIX of 1843J—continued. 

period of limitation provided in that section for 
a suit for an order direciing the registration of 
a document expired during the X’mas holidays, 
//e/d —That the suif, if instituted on the day 
Che Court re-opened, would not be birred bv 
limitation. Mat.-VHBAR Mollxh v. SasI 

Phusan GHATaK. 16C.W.N. 20. (8 0.910, 
F.) 

(VG *))—S ( = Rpcfistration Act,\sn, s. 77; 
—Limitatim Act, 1877. s. 14-Applicatiilit// to 
suifs uuder liet/istrition Act, s. 77.—S U of the 
Limitation Act, which provides for ca^es in 
which a pliinr,i£f| in perfect good faith, but 
under a mistake, institutes proceedings in a 
wrong Court, is applicable not only to the pro 
visions of the Limitation Act itself, but also to 
those of all Acts providing a special time for 
the limitation of suits such as that in s. 77 of 
the R^^eist,ration Act. KHRTTER MOHUN 
CHUCKERliUTTY v. DiMAHxSHY SHAH, 10 C- 
265 CF . 8 B. 5-29; R., 12 M 467. 18 M. 99, 
F.B.. 20 B 54.3. 4 0.0. 182 ; D., 17 C. 263 ; 
Doubt, 30 C. 532, P.B.] 

(76G|—5. 77 \ = Regis.tration Act, 1877, s. 77) 
—Suit under s. 77. Registration Act, 1877— 
Limitation, —S. 5, Limitation Act. 1877, applies 
to suits to compel registration instituted under 
a 77 of the Registration Act. NUaHUTOOLLA 
V. Waziu ALI. 8C. 910=10 C.L.R. 233. [R., 

38M.93.] 

(767)77 {^Registration Act, 1877, s. 77) 
—Liynitatton—Joinder of claims —In calculat¬ 
ing the 30 days under s, 77 of the Registration 
Aoc, the day on which the order was pissed 
ought to be excluded. No other cliims can bo 
joined in a suit brought under e. 77. Registra- 
tion Act. Hut. if such a claim is joined, the 
Court should direct the plaint to bo amended, 
and should not dismiss the suit. VENKATA- 
KAMACHENDRA RAO V. VEEUAMMA, 9 M L. 
J 107. 

(768.1—S. 77 {^n<‘qistration Act, 1877, s. 77) 
—Presentation of document in time^WUhdraiO’ 
al by party presenting—Subsequent presenta¬ 
tion for registration after expiry of time limited 
First presentation not rendered void by subsc- 
guent witkdrawiil. — \ docuntcnt was presented 
for registration within the time allowed by 
law. It was however impounded on the 
ground that the proper stamp duty had not 
been paid. On its being returned by the Col¬ 
lector to the Registrar the party who presented 
it applied for its return to the Registrar and 
was given back to him by the Registrar. 
Sometime after, the pirty again presented it 
for registration and registration was refused on 
the ground that the document had been pre¬ 
sented after the expiration of 8 iiDiiths from 
the date of execution Hence a suit under 
8 . 7? of the Registration Aot for a deoree 
directing the registration of the document. 
Held that the withdrawal of the document was 
a more irregularity and as there is no enact- 
mont, which provides that if a party presenting 


Registration Act (XYI of 1908. Ill of 1877, 
Vllfof 1871, XX of 1866, XVI of 1864, 
XlX of 1843)— continued, 

a document subsequently withdraws it before 
Registration, it shall be deemed not to have 
been presented, it could not be held thit the 
first presentation was rendered void and of no 
effect by the subsequent removal of the docu¬ 
ment from the R>gistrar’s office, ADKU 

Patel V RamchandrA. 3 C.P.L R 67. 

(769) —S. 77 Registration 4ct, 1877. s. 77) 

— Suit under s 77 of Act III of 1877 —Appeali 
to the High Court—Amount of Court-fee. —The 
Court fi.*e payable on apeoals to the High 
Court in suits under s 77 of the Registration 
Act, is ten rupees, irrospiotive of the value of 
the Quit. JXNTOOv. RADHA CANTO DOSS, 
8C. 513 C/^.. 1-2 M.L.J 88, 31 M. 89 = 3 

M.L T 73 = 17 M L.J. 573 ] 

(770) —8. 77—See Appeal—General, 48 
P.R. 1896. 

{771)—S. 77—See COURT FEES ACT, 1370, 
sch. II, art. 17 (3), 21 P.R. 1895. 

(772) -S. 77—See JURISDICTION OF CIVIL 

Courts. 9 \v r. 576. 

(773) —S. 77—Sait to direct registration of 
will disposing of property worth more than 
Rs. 2,600—Jurisdiction of Munsiff’s Court- 

See Jurisdiction of Munsifp’s Courts, 
17 M L J. 573. P.B =3M.LT. 73 = 31 M. 89. 

(774) —S. 77—Suit to compel registration of 
document—Limitation expiring on holiday— 
Piling nf suit on ro-oponing of Court—Sea 

Limitation act, 1908, ss. 4 & 5, 20 M. 249 
= 7 M.L J. 94, 

(775) —S. 77—See LIMITATION AOT. 1903, 
8 5. 74 P.R 1890. 

(776) —S. 77 -See LIMITATION ACT, 1908, 
8. 14, 30 C. 532 = 7 C.W N. 550. 

(777) —S. 77—See Nos. 267. 273, 341, 359. 
386.401.402. 417,418, 420. 702 n, 703, 7l9, 
720.721,722. 723,725, 735,736, 737, supra. 

(777-n)—Ss. 77, 36 —A/aiu/aina6iiRp of suR— 
Refusal to register for not summoning toitnessis 
under $ 36 of the .4c/. —Where a doouiuoot was 
presented for registration to the Sub Registrar 
after the death of the oxeoutaut, and the ra- 
gi-itration was refused on tho ground that 
heirs of the deceased executant wors nos sum* 
monod under s 36 of tho Registration Aot, and 
the order of refusal was uphold by the Regis* 
trar on appeal,/I'/i thit a suit to have the 
dooument, regisiored was miiutiinablo under 
s. 77 of tho Rogistration Act HAYAT ALI v. 
Muhammad Sadiq, 9 A.L.J. 756 = 16 lud. 
Cas. 97. 

-S. 82 f = s 62 of 1877 = s. 80 of 1871- 

ss. 91, 92, 93, 94 of 1866 = a 70 of 1364). 

1778)—S. 82 (= Re{;is/rrt/ion .dc/, 1877, s. 82) 
— Execution, Denial of — Prosecution—Stay of 
proceeding pending civil euit. —Where the 
special Sub-Registrar sanctioned the prose¬ 
cution of tho petitioner under s, 82 of the 
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Registration Act (XYI of 1908, III of 1877. 
vrilof 1871. XX of 1866, XVI of 1864, 
XIX of 1843)— continued. 


Registration Act for having denied the exe¬ 
cution of a mortgage deed which was found by 
him to ba genuine, and the petitioner applied 
to the Magistrate to defer the criminal proceed¬ 
ings until the decision in a civil suit brought 
by him for a dt^claration that the mortgage- 
bood was a forgery and that it was not binding 
on him, AeZd that the application should htve 
been granted. GOBBRDHONE PRAMANfCK v. 
ISWAR CHUNDER PRAMANICK, 5 C.W N 44. 
[R. tC 0., 31 0. ti58J 


(779) 5. 82 (= Registration 1877, 

s. Misjoinder, —Where an accused person 

vras tried in one trial for offences under 
s. 82,^ Act III of 1877, and ss. 467 and 471, 
I.P.O , the trial was held bid for misjoinder. 

birendra Lae Bhaduri v. Emperor, 30 
C. 822 = 7 C.W N. 639. [R., li C.W N. 715.] 


(780) —5 82 i = Registration Act, 1877. s. 82) 
^Sanction to prosecute. —No sanction is neces¬ 
sary before instituting a charge under s. 82 of 
tbe Act. GOPEENATH v, KULDIP SiNGH, 

11 C. 566, F.B. [fl.. 11 M. 600 ] 

(781) —S. 82 laj { = Registration Act^ 1877, 
8 , 82 (a)) — Acting in execution of the Act — 
QuezUons to 'parties about the circumstances 
und.er which the deed was executed—Parties 
making false statements.-^k district Registrar 
cannot be considered to be “acting in exe¬ 
cution of the Act” III of 1877 (The Indian 
Registration Act), in questioning the parties 
who signed the document as to the oiroum- 
stances under which they signed. If, there 
fme, such persons make false statements to the 
officer, they cannot be guilty of an offence 
under s. 82 (o) of t-he Registration Act, 1877. 

queen Empress V. Babaji, i Bom. L R. 
686 . 


T^' Registration Act, 1877, 

^ 82) U:)—JPalse personation — Interpretation .— 
To complete the offence of false personation, 
under s. 82 ('') of the Registration Act, 1877, 
fraudulent intent is not necessary ; hence, where 
a person at the instance of another goes to the 

demands the return of document 
which had been presented for registration re¬ 
presenting that he is that other person, he 
conimits the offence of false personation, 
within the meaning of s. 82 Ic) of the Regi.^tra- 

tion Act, 1877. Emperor v. Kaeya, 5 Bom. 
L.R. 138. 

(783) —S, 82— See No. 726, supra, 

—-S. 85 ( = 8. 85 of 1877 = 3. 83 of 1871). 

(784) S. 85— See No, 372, supra, 

■-( = ® 87of 1877 = 8. 85 of f871 = s.88 

of 1866). 

^85)—S. 87 { — Registration Act, 1871, s. 85) 
Presentation of document for registration by 
RepisZrofiow of document by registering 
o^cer—Saving of irregularity. —Where a docu- 
JUent executed by the agent for hta principal 

0. VIII—48 


Registration Act (XYI of 1908, III of 1877, 
VUIof 1871. XX of 1966. XVI of 1864, 
XlX of —continued. 

was presented for registration by the agent 
and was registered, the registering officer hold¬ 
ing that th-j power of attorney produced by the 
agent authf'rised him to acc for principal in 
such matters, the registration was not invalid 
and the irregularity, if any, was saved bv the 
provisions of a. 85 of the Act. Haz.ARI LaL 
V. DebI Persad, 1 C P L.R. 87. (24 W.R. 

76. 1 A. 465, F.) 

(786) —S 87 { = Registration Act, 1877, s. 37) 

Omission of registering officer to sign cert ficate 

of registration fatal to validity of registratiofit 

The certificate must be signed by the regis¬ 
tering officer to make the registration of a docu¬ 
ment valid and binding according to law. The 
omission to sign is not a defect of procedure 
within tbe meaning of s. 87 o^ the Act. DaUJI 
AEASPURI V. PUNJAJI. 6 C.P L R. 125. (1 A. 

473. D.) 

(787) —S. 87Nos. 41, .354, 367-a, 370, 
373, .376 a, 377, 382, 383, 384, 385.393,403, 
4l6, 525, 526, 685, 636, 694, 695, supra. 

I78S)—Ss. 87, 23. 24. 25. 73, 74. 75, 19, 21-. 
35. 49 {=^ Registration Act, 1866. ss 88, 22. 
24, 84,. 19. 21, 36, ^9}—Registration — Limita¬ 
tionsto be given to s. 49Disfrict 
Court"'—Jurisdiction of Sigh Court, U.W.P. 
—For the purpose of Act XX of 1866. “ District 
Court ” m-ians the principal Court of original 
Civil jurisdiction in a District and includes the 
High Court in its ordinary original civil juris¬ 
diction. The N.W.P. High Court having no 
ordinary original civil jurisdiction is not com¬ 
petent under Act XX of 1866, s 88. to direct 
the registration of an in-itrument, the registra¬ 
tion of which has been refused by the Registrar 
and the Registrar General. Ss. 22 and 24. Act 
XX of 1866, make it imperative that the ins- 
trumems therein referred to shall be presented 
for registration within four or at most eight 
months from the date of their execution, but 
the Act fixes no time within which the regis¬ 
tration must be completed. Where a deed of 
sale is presented for registration within the 
period r.-quirei by s. 22, and is accepted by the 
Regiscering Officer who. without the vendors 
appearing, registers it by mistake, and the 

a comoerenc Court to 
be invalid, the registering officer may. although 
the period of 4 months has expired, proceed to 
compel the appearance of the vendors, and, oa 
their admission, register the deed. Such regia- 
traMon may be effected by the Registering 
officer voluntarily, and without an order from 
the District Court under s. 84. notwithstanding 
that an application by the parties concerned to 
have it registered has been refused by the 
Registrar, and that the R>'gistrar-General has 
deemed the first (invalid) registration to be due 
registration, [4pDr., 5 M.LJ. 29; R„ 110. 
750.15 0 548, 16 C. 189. 18 M. 255.] It is 
not cleir that the words “ unless it shall have 
been registered in acoordanoe with the provi¬ 
sions of this Act in s. 49, ace nob, especially 
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Registration Act (XVI of 1908. Ill of 1877, 
VIU of 1871. XX of 1860, XVI of 1804, 
XIX of 1843)— concluded, 

as regards strangers to the deed confined to 
the procedure on "admittirg to registration” 
without reference to any matter of procedure 
prior to registration or to the provisions of 
ssj9, 21, or 36 of the Act, or other provisions of 
a Similar nature. In considering the (fleet to 
be given to s. 49, that section must be read in 
conjunction with s. 88. and with the words of 
the beading of part X “ Of the effects of Regis¬ 
tration and non registration.” It is scarcely 
reasonable to suppose that it was the intention 
of the Legislature that every registration of a 
deed should te null and void by reason of a 
Don-complianco with the provisions of ss. 19, 
21, or 36 or other similar provisions. It is 
rather to be inferred that the Legislature 
intended that such errors or defects should be 
classed under the general beads** defects in 
procedure ” lu s. 88 of the Act, so that innocent 
and ignorant pernors should not be deprived of 
their properly, through any error or inadvert¬ 
ence of a public efticer on whom they would 
naturally place reliance. Sah MukhuN Lall 

Panday v. sah koondun Lal, 15 B.L R. 
228 = 24 W.R. 75 = 21.A. 210 = 3 Sar. 509. [F., 
11 A. 319; 1 A. 465 = 4 I.A. 166, 23 M. 5^'0; 

R., 7 C.L.R. 223, 4 A. 384, 7 A. 5U0. 17 B. 94, 
23 A. 233 ; D., 14 C. 449, 5 C.L.J. 188.] 

-S. 88 (= 8. 88 of 1877 = 8. 86 of 1871 = 

8. 89 of 1866 = 8. 69 of 1864 k 

(789) —S. 88. See Nos. 345, 370, &upra. 

-S. 89 ( = 8. 89 of 1877). 

(790) —S, 89 [=^Heg\slralien Act, 1877, s. 89) 
^ Sale ceri\ficatt — UvgislrQiion .—A sale certi¬ 
ficate must no regaidcd ns a registered docu- 
mtnt, when a copy (f it has been transmitted 
by the Ccurt, and filed by the Registrar under 
8. 89 of the Indian Registration Act. TiNNAPA 
V. MurugapPA, 7 M. 107. 

(791) —S. 89—5feNoa. 35*4, 666, 669, supra. 

Registration and Limitation Act Amendment 

Act. 

5ee ACT XU OK 1879. 

Registration of Land Act. 

See Ben. Act VII ok 1876. 

Registration of Assurances Act. 

See act XVI OK 1864. 

Registration of Books, Press. 

See act XXV OF 1867. 

Registration of Certain Deeds Act. 

See Act XIX OF 1843. 

Registration of Mahomedan Marriages and 
Divorces, Bengal Act. 

Sec Ben. act I of 1876. 


Regietration of Ships Act. 

See ACT X OF 1641. 

Regifitration, Societies Act. 

See ACT XXI OF 1860. 

Registration Manual. 

This circular directs Judges to furnish in« 
formation as to Moonsiffees to the Registrar* 
General of Assurances for his Registration 
Manual, Civ. Cir. No. 10, dated 22Dd 
September, 1369, 12 W.R. CiY. Cir. 7. 

Registration Memoranda. 

This circular deals with indents to be made 
forms A and B for the preparation of Registra* 
tioQ Memoranda. Cir. No, 8, dai-ed the 26&h 
February, 1867, 7 W.R. Civ. Cir. Orders, 
p. 4. 

Re-grant. 

See GRANT. 

(1)— Coyxfi'ication by Government and re grani 
—Leases created meanwhile - How far vafia.— 
Plaintiff sued to eject defendant from a plot of 
ground leased out to him by Government. On 
the land so leased out the defendant bad erected 
a building, and ho contended that one of the 
conditions of the re-grant by Government of 
the plot of ground to the plaintiff was that he 
should ratily this lease; but that was found 
against. Tbo only other ground on which the 
defendant’s right under the lease could be 
maintained was that Government wore rightful 
owners on tbo date they created the lease. 
That depended upon the question wbeihet 
thero was a confiscation at first and a ro-grant, 
in which case Government should bo deemed to 
bo rightful owners, or a more abandonment and 
occupation by Government. As there was no 
evidence on this point, the caso was remanded 
for a finding as to whether thero was a con¬ 
fiscation. In absence of evidence on this point, 
tbo defendant must be ejected from the land, 
but must bo paid the cost of tbo materials of 
the building. KURUEEM BUX v. SHADED 

Ram. 19 P.R. 1866. 

Regratiog. 

(1) —Offence of-Applicability.—The common 
law of offence of engrossing or regrating, applies 
only with respect to the necessaries of life. 
DoOLURDASS PETTAMRERDASS V. RAMLOLti 

Thackoorskydass, 5 M.I.A. 109 = 7 Moo. P. 
C. 239 = Perry O.C. 232 = 1 Sar. 403. 

Regular Appeals, Bengal. 

See Ben. act XV of 1853. 

Regulations. 

1. —IMPERIAL Regulations. 

2. —Bengal Regulations. 

8 —BoMR.AY Regulations. 

4,—Burma Regulations. 

6.—Madras Regulations,' 

6.—Punjar Regul.\tions. 
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Regulations-^ continued. 

-1.—Imperial Regulations. 

-Reg. I of 1877 (The Ajmere Courts). 

[Rep. in pt. act IX of i887 ; act VI of 
1888, s. IX, Rep. in pt. and awded. Beg. 
IX OF 1893; AM., Reg. IX of 1890 SEC. 
4 A. INS., Reg. VII OF 1907.] 

(1)—S. 17— See No. 4, infra* 

(2J— S. 18, ytweis of High Court on reference 
maoeunotr. —Whtn, under the frovisions of 
6. lb of Reg. No. 1 ol 1877, the Lommissioner 
ana Distnci Judge of Ajmere makes a refer¬ 
ence to the H»gu Court asking for a luling 
upon a question of law, or, amongst other 
things, upon the construciicn of any document, 
arising out of an appeal which has been heard 
by him, and upon which he has expiesseu his 
own opinion, the power ol the High Court is 
limited to expressing its opinion on the speci¬ 
fic point referred to it, and it is not competent 
to the High Court to go into ihe question whe¬ 
ther such point has really arisen m the case or 
to enter upon the merits of the case in any 
other respect. KaLIAN MaL v. Ram KlSHEN, 
21 A. 163 = A,W.N. 1899, 4. 

(3) — S. 21- Jurisdiction - Cw. Pro. Code, 
8. 5?.“In a suit lor partition fiitd in the Court 
of a Suboroinate Judge oi the first class in 
Ajmeie, ihe Court, acting under s, 57 of the 
Code ot Civil Procedure, retuined iht plaint on 
the ground that ihe subjeci-matitr oi the suit 
was be^oiid its juriediction. There was an 
appeal .^gainst that order to the Court of the 
Commissioner oi Ajmeie-Manwara, which re¬ 
jected it, holoing the same view as the 
Subordinate Judge, Held that, under these cir¬ 
cumstances, the chief Commusioner of Ajmere 
Mairwatahad no power to refer the question of 
jurisdiction under s. 21 oi the Ajmere Court’s 
Regulation, 1877, to the High court for its 
opinion. Kaj MAL v. Panna Lal. A.W.R. 
1902, 215. 

(4) —Sa. *21, 17—See ATTACHMENT—MIS¬ 
CELLANEOUS, A.W.N. 1885, 67. 

(5) —5s. 21, 36— Reference to High Court by 
the Chief Comimssxoner oj Ajmeie and Mair- 
tvara^ Rejerence to Chief Commissoner by Coni- 
tntssoner of Ajmere — Appeal /romCowrTwisstoner’s 
decree parsed in accordarice with Chief Commis- 
sioMer’s ywdpmenC—A question, arising before 
the admission of a civil appeal m the Court of 
the Chief Commissioner ot Ajmere and Mair- 
wara, as to whether the appeal Jies to him or 
to the Privy Council, is a question arising “ in 
the trial ol an appeal” within the meaning of 
fl. 21 of Reg. I of 1877, and could be referred by 
him to the High Court. Per Spankie, J, contra. 
Where the Commissioner of Ajmere refers 
Under s. 36, Reg. 1 of 1877, to the Chief Com¬ 
missioner a question of the nature mentioned 
to 6. 17, and, on receipt of bis opinion, passes 
a decision in accordance with it, the appeal 
irom such decision lies to the Privy Council 


Regulations —continued. 

-1.—Imperial Regulations-confiMwcd. 

and not to the Chief Commissioner. Thakur 

opMasuda V. The Widows ofthethakur 
OF NaNDWARA. 2 A. 819, F.B. [R., 8 P.R. 
1903. Rtv.. 30 A. 290 = 5A.L.J. 684 = A.W N. 
1908, 109,] 

(6)— S. 36 - See No. 5, supra. 

Reg. II of 1877 (The Ajmere Land and 
Revenue Regulation). 

[Rep. in pt., Reg. I of 1838. Rep. in pt., 

LOCALLY, Reg. hi of 18H5. S. 6. AM., EEG, 
IX OF 1893. S. 3 AM., ReG. V OF 1907.] 

(1) 5. 41— Usufructuary mortgage — Pro¬ 

prietary rights, losing or parting with—Ex- 
proprietaiy tenant.—Per Richards, J. — A 
usufructuary mortgagor, by placing the usu¬ 
fructuary mortgagee in possession tempor¬ 
arily, loses his proprietary rights within the 
maaningof s. 41 of Reg. 11 of 1877 of the 
Ajmere Code. The mortgagor, who before the 
mortgage was and since the mortgage remains, 
in cultivation of lands, is an occupancy tenant 
in respect to these lands. Per Karamat Husain, 
J. An owner cf a holding, who makes a 

usuluctuary mortgage of bis holding, does not 

lose or part with bis proprietary rights, either 
temporarily or permanenily. within the mean¬ 
ing of Reg. II of 1877, of the Ajmere Code, and 
dees not become an exproprietary tenant of 
his khudkasht in that land. Htld, further, 

that, where a mortgagor in the mortgage deed 

promises to make over posses.«ion of the mort¬ 
gaged property, which is his khudkasht to the 
mortgagee, s. 41 of the Ajmere Land and Reve¬ 
nue Regulai ions dees not apply. Rules of inter¬ 
pretation of statutes discussed. NEMI Chand 
v.Ganesh. 7 A.L.J.370-5Ind. Gas. 503. 

Reg. Ill of 1877 (The Ajmere Laws). 

[Rep. in pt . act hi of 1879 ; ACT X OP 
1882; ACT XII OF 1882 ; ACT XIII OF 1889 ■ 
Reg. IX OF 1893.J 

(1) —^. Z'6—Rule of damdupat—.4ppfica6i- 

l^ty to suit fov i tdeynptioyi %— Th© IsiDguag© used 
in s, 33, Keg. HI of 1677, has reference only 
to cases in which money is payable by the 
defendant to the plaintiff, and not to a suit 
for redemption of mortgage, NEMI CHAND 
V. Radha Ballabh, 26 A. 354. (13 M I A 

404, F.) ■ ■ * 

(2) —Oh. 2— See MAHOMEDAN LAW—PRE- 
EMPTION, 11 Ind. Gas. 670. 

Reg. XIII of 1887 (The Hazara Te¬ 
nancy). 

See Pun. Act XVI OF 1887. s. 5. (1) (c) 
and (e), 109 P.L.R. 1901 = 1 P.R. 1902. 

-Reg. Ill of 1891 (Sylhet Jhum). 

(1) Jhum culHvat.^n—Legislation to extin~ 
gutsh right to carry on such cultivation cutside 
settled estate^ Compensation — Onus to prove 
that statute applies—Statement of facts in pre¬ 
amble of statute — Value—Question of fact or 
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Regulations —contioued, 

-1.—Imperial Regulations— continued. 

1^10—Concurrpnt findings—Evidence Act (I of 
1872), 5. id—rrausdc/iojis inter alia. — Reg. HI 
of 18.il when applied to any lands would have 
th-i efifct of confiscating proprietary rights and 
giving compensation in exchange. The onus 
therefore lies on Government to show, ihat the 
facts of any case are such as to bring it within 
its operation. The Government must Drove 
that at the Permanent Sottlpinent, the offi.;er 3 
of the Government, included among the assets 
of the estate, income derived by its owners 
from jhiim cultivation carried on beyond the 
limits of the estate. The argument, that 
under the Regulations then in force no as¬ 
sets not arising out of the estate couli be 
lawfully taken into account, and that a strong 
presumption was thus raised that the course 
which was in accordance with law was 
followed in a particular case, was not enter¬ 
tained in the face of the preamble to the 
Regulation which shows that in a number of 
case.s the income of jhuni ouUiv.ttion carried 
OQ beyond the estate was rightly or wrongly 
taken into account. It was proved that as 
early as 1837, the owners of the estate received 
kabuliij'Us from tjuan’.s carrying on jhum cul¬ 
tivation on the disputed land, that in 1842 and 
1843 they succeeded in defeating an attempt on 
the part of persons interested in the adjoining 
mouz'ih to exorcise rights over the land, and 
thto ou several occasions they successfully 
resisted proposals on the part of the Revenue 
authorities to settle portions of the land as 
ilam land, open for seitlomont. Held, that 
from this and other evidence of continuous 
possession and enj lymeiit, it should be infer¬ 
red that the land was included within the 
permanently settled estate of the owners, and 
the R‘gulation had no application t> it. The 
question here was in one senso a question of 
fact, but every point in the process of the 
reasoning inv dvod consider tii )u.s of Itw, and 
thus although the findings of the C'^urts in 
India were concurrent, the Julicial Goni'nittoc 
could review such findings in appeal. MvFIO- 
mi<:d ali H.aidar Khan v. Sbouktxry op 

STATB for INDIA IN COUNCID. 12 OWN. 
1093. P C. = 4 M L T. 234 = 10 Bom. L R. 1102 
= 8 C L J. 436 = 18 M L.J. 549 = 36 C 1 = P L 
R. 1908, Journal p. 110 = 1 Ind. Cas. 182 = 33 
I.A. 193. 

-Reg. II of 1900 iThe Hazara Upper 

Tanawal Reg.) 

(1)— Oueraiion of. —Regulation It of 1900 is 
not applicable to a suit ponding at the time 
when It oame into force, for there is no.bing 
in the Regulation which is retrospective in 
efioct. before Regulation U of 1900 Cimo into 
force the District Court ofilizirahad juris¬ 
diction over the Tanawal and Fhulork tracts 
of the Hazara District. The Nawab of Amb 
and the Khan of Fhulcra occupied a somewhat 
anamahus position b.dors RjguUtioa II of 
1900 was passed with respect to Tanawal and 
Phulora tracts, Taore was no difiioulby in 


Regulations —continued, 

-1,—Imperial Regulations—concluded. 

suing them in the Civil Courts in the ordinary 
way and in getting decree exscut«d agiinst 
them within tlnse tr-ict'^. SAMUND.AR KHAN 

V. ATA MUHAM.MAD. 104 P.L R. 1901 = 73 P. 
R. 1904. 

-Reg. YII of 1901 (The North-West 

Frontier Province Law and Justice 

Regulation.) 

[SCH T REP. IN PT., ACT I OF 1903 SS. 89 
TO 92 REP.. REG. V OF 1904. S 3. S. 87-A 
ADDED. Reg t OF I90n. SS. 34 TO 41 : REP., 
Reg- II OF 1906 . S. 3.] 

Jurisdiction of Chief C^urt, Punjab, to hear 
appeal fr>m Nor'h-VVest Prmcier Province — 

Ste Chief Court. Jurisdiction of, 50 P. 
R. 1907. P.R. = 63 P.VV.R 1907. 

-2.—Bengal Regutatloas. 

-Reg. I of 1793 (Bengal Permaneat 

Settlement ) 

[Short title given, act V of 1897. 
SS. 10. U. REP. IN pr.. AGP IV OF 1846, 

S 10 supplemented in hengal and Eas¬ 
tern Bengvl. Hen Reg. i of I80i. s. 8. 

DECLARED IN FORCE -THROUGHOUT BBN- 
G\L (EXCEPT THE SAMIJVLPUR i>ISTRICPI 

AND Eastern Bengal, except as re¬ 
gards the SCHEDULED OlSPRICTS AC P XV 
OF 1874. S 6; IN THE SO.NTHAL PARGANA9. 
REG. in OF 1872, S 3. AS AMENDED BY 
Reg III of 1899. S. 3.] 

'll—5-15 Permanent Settlement, 6 

W. R 3H. 

(2)—PRESU.MPTION, RIGHT OP-PRAC¬ 
TICE AND PROCEDURE. 3 AV.R. 45, P.C.- 
7 M l. A 283. 

(3i—S. 8 (U-Applirablitv-See BEN. ACT 
VI OF 1870. s. 1. 16 C.W.N. 300 = 9 lad. Oas. 
G98. 

{4)-S. fl, ol. 4-Serf GHATWALI TENURE, 
4 W.R. P.C. 77=G M I.A. lOl. 

(5)-S 8. ol. 4-Se0 SERVICE TENURE, 

I W.R. 26. P G. = 10 M.I.A. 16. 

-Reg. Ill of 1793 (Zlla Courta.) 

[Rep., act VI op 1371.] 

(U - Lease of ferry by Oovernment^lnfring$’ 
vient by Qjvernmeyit of rights of lesseeby 
lessee -Jurisdiction —Regs. UI of 1793 uad HI 
of 1803—.4c/ IV of 1372.—Perry tolls form one 
of the State rights wuioh. iu 1849, wore substi¬ 
tuted in the Punjab for that part of the revenue 
r.vi^od by former rulers by means of custom and 
transit duties. A suit for an alleged infringe- 
luont by tho G jvornmeut of the Punjab, ol a 
right of ferry granted to the pUintid by the 
Govormont, can oo brought in the Cmrts of the 
province under R gs. Ill of 1793 aiidlll of 1803, 
according to whiou the Courts established by 
the bj ist India Company have jurisdiction in re¬ 
gard to the aots of the Governmeat “ in super- 
inteudiug the oollootion of revenue. The 
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Regulations —continued. 

-2.—Bengal Regulations— continued. 

Government having once formally submitted 
to the juri^diotion of its own Courts, in certain 
matters connected with the collection of re¬ 
venue, by means of Regulations III of 1793, 
and III of 1803, and such submission having 
been acted on for a long space of time, it can 
hardly be said that the submission rests so 
completely on the formal words of the Regula¬ 
tions that, if those words are taken away by 
the repealing Act IV of 1872 without express 
reservation of the submission in the same Act 
that takes them away, the submission is abro¬ 
gated and abolished. This was a suit by the 
lessee of a ferry against Government for 
damages for infringement of his rights. The 
allegation against Government was that they, 
by their Railway servants, carried materials 
and workmen for the construction of a bridge 
across the river in their own boats, not far 
from the plaintifl’s ferry. It was held on the 
evidence that there was no infringement of the 
plaintiff’s rights and that his suit was there¬ 
fore liable to be dismissed. SUJAN SiNGH v. 

The Secretary of State for india in 
COUNCIIi, 66 P.R. 1876. lOn appeal, 30 P.R. 
1877.] 


i^)~“Pariy obtaining possession—Limitatior 
““ Pendency of collusive suit .—A sued th( 
widow and heir of JB for half of a certair 
mehal. Ic appeared that B obtained a decree 
against three ladies (the daughcers-in-law anc 
widow of H), and that under that decree hali 
of the mehal in quesiion was sold to B. B, 
however, succeeded in getting the whole Mehai 
into his possession in 1845. A the heir of the 
three ladies above-named, sued to recover half, 
and was met by the plea of limitation. Stld, 
that this defence must prevail unless A could 
take the case out of the operation of Regula¬ 
tion HI of 1793 by alleging violence, or frauds, 
or some other good and sufficient excuse. Tn 
this case there was but a faint and improved 
allegation of violence and none of fraud, and 
the principal point relied 00 ,^ 12 ., the pendency 
of a suit, would not interfere with the running 
of the period of limitation as it was evidently a 
collusive one. MUSSUMAT JUSWUNT KoON- 

WUR V. Mussumut Parbutty koonwur, 

7M.J. 258. 


(3) A suit instituted in 1817, to recover 
^tumgba lands in right of an ancestor who 
died out of possession of them in 1793, held to 
M barred by the Bengal Statutes of Limita¬ 
tions, Reg. Ill of 1793 and 11 of 1805. 

jiEORGE James Gordon v. kh^ujbh abu 
Moohummud Khan, 2 Knapp. 225, 

{^)~~8ee ACT OF State, 6 P.R. 1867. 

(5)—See Limitation—Law op Limita¬ 
tion. W.R. 1864, 2. 

(Q—See Limitation— MiscEiiLANEOUs. 6 
W.R. p.o. 24 = 3M.I.A. 1. 

^ W—See Limitation ACT, 1908, art. 144. 
8W.R. p.o. 5-10 M.LA. 165. 


Regulations— continued. 

Bengal Regulations — continued. 

(8) —S. 13—See R4J—SUCCESSION TO 6 
W.R. P.O, 1 = 2 M.I.A. 344. 

(9) -S. 14-^cfXIV of 1859, s. 1, d, 16- 

8utt for possession—Subsequent suit for mesne 

profits.—'The plaintiff had instituted a suit for 
recovery of posi^ession of land and obtained a 
decree for possession. He subsequently brought 
a suit for recovery of wasilat of the land. Held 
per Peacok, C J., Norman and Seton-Karr, 
('ofenr and Kemp, JJ,, disse7itiente), that 
under ^g. HI of 1793. s. 94, plaintiff was 
entitled to recover wasilat for 12 years prior to 
suit, excluding from such computation the 
period of the pendency of the suit for posses¬ 
sion, from the date of the plaint till the final 
decree. ANNADA Gbrind CHOWDHRY v 
Rani Swarnamayi. B.L R. Sup Yol. 7 


(10)—S 14—See EVIDENCE 
OUS, 2 W.R, 221. 


—Misceldane- 


(11)—S. 14—566 Hindu Law—Reversion¬ 
ers, 2 C.L.J. 16. 


^ •‘-'ifiiiTATION-GENERAD, 
4 W.R. PC. 103 = 6 M.I.A. 494, 2 BLR 
P.O. 75 = 12 M.I.A. 366 = 11 W.R. P.O. 29 ' 

(13) —S. 14—See LIMITATION — LAW OP 
Limitation. 2 w.R. 65 . 

(14) —S. 14—See LIMITATION—MISCEL¬ 

LANEOUS. 3 w.R. P.O. 31 = 8 M I.A. 225 5 W 
R. P.O. 68 = 10 M.I.A. 476, 7 M.I.A. 238 4 W 
R. P.O. 63 = 8 M.LA. .303. ' 

(15) —S. 14 See LIMITATION ACT 1908 

s. 12,6 w.R. 67. 1 w.R. 35 . ’ ^ 

(16) - S. 14—See LIMITATION ACT 1908 

s. 14, 2 W.R. 45. ’ » 

( 17 ) S. 14— See LIMITATION ACT 1908 
s, 19, 3 B.L.R. P.O. 37 = 12 W.R. P.O. 36 = 13 
M.I.A. 37. 


1 * 






arts. 132 and 144, 16 W.R. P.O. 19 = 8 BLR 
122 = 14 M.I.A. 101. 

(19) s. 14—Sec Limitation act, 1908 

= 366 = 

(20) S. 14 —See LIMITATION ACT 1Q08 

art. 149, 7 W.R. P.Q. 2l = U M.I.A. 345. ’ 

(21) —S. 14—See Mahomedan Law _ 

Dower, 6 M.LA. 21 I. 

(22) —S. 14—See Mortgage—F oRECLO- 

SURE. 5 W.R. P.o 83=10 MJ.A. 640, 7 M.L 
A. 323. 

(23) —S. 15— See POSSESSION — ADVERSE 
POSSESSION. 1 M.I.A. 482. 

(24) —S. 16—See Burden op Proof- 
Limitation AND ADVERSE POSSESSION 1 W. 
R. P.O. 51 = 8 M.I.A. 199. 

(25) —S. 16—See Money paid under 

DECREE, 3 W.R. P.O. 11 = 10 M.I.A. 203. 
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Regulations ~contin\ied. 

-2 —Bengal Regulations—con/inuei. 

{20—S. 2[~See INTEREST —STIPULATION 
IN THE NATURE OF PENALTY, 12 B.L.R. 451 
= 21 W.R. 352. 

-Reg. lY of 1793 (Civil Procedure), 

[KeP-, act XVE of 1374,] 

{l)~Beg. IV of 1103—Reg. X of 1800— 
Zamindari — Partition. —By Reg. IV of 1793, it 
IS provided that, in suite regarding succession, 
inheritance, marriage, and caste, and all reli¬ 
gious usages and institutions. Mahomedan 
laws with respect to Mtbomedans, and Hindu 
laws with respect to Hindus, are to be consi¬ 
dered as the general rules by which Judges are 
to form their decision ; acc'^rding to tho true 
conscruction of which the Mahomedan law of 
each sect ought to prevail as to the litigants of 
that sect, and not tho general or Soonet 
Mahomedan law. In a suit, therefore, bv a 
party in possession of one moiety of a Xiniin- 
dar?/. for recovery of the other, on tho ground 
chat tho estate was, according to the family 
rule indivisible, it was hold by the Judicial 
Committee, that the property not being a 
Jungle Mahal, within tho provisions of Reg. X 
1800, the family rule, if proved, was abrogated 
by Reg XI of 1793, and (the title-deeds sot up in 
the pleadings not being satisfactorily proved) 
that tho descent must bo governed, acoirding 
to Reg. IV of 1795, bv the laws of tho religious 
sect to vvhich tho litigant parties bolongoi. 
Tho Judicial Oommitteo, in atlinning tho 
judgment of tho Court bolew, hcli tho Zeoiin- 
dary divisible among tho co-heirs of the 
dQQoi^odi Zemindar , according to the laws of 
tho Sheeah oc Iim>n‘>ean sect of Mabomodans 
to which they belonged, according to which 
law, property descends to the daughters of a 
doccisod brother, in preforctice to the surviving 
brother. RA.;aH DEED All IIOSSEIN v. 
RANEE ZUHOOII-OON-NISSA, 2 M.I.A. 441=2 
Suther. App, 3 = 1 Sar. 217. 

(2)— Practice—Supplemental anavjer—Fresh 
issue— Ben. Reg. XXVI of 1811.—Tho per¬ 
mission under s. 5 of Hongal Reg. IV of 
1793, to a defendant to file a supplemental 
answer, does not entitle him to m ike a now 
case, or raise a fresh issue, in c*»ntradiobion of 
his former defence. I5y s. 10 of Bengal Regu¬ 
lation XXVI of 1814, tho Suider .Imiu is 
bound to record a proceeding specifying tho 
points at issue, and to call for evidence for and 
against the claim. DOUOLAH v. THE COL¬ 
LECTOR OF Ben.ahes, 5 M.I.A. 271 = 1 Sar. 
434. 

(3; — See Limitation act, 1908, s. 19, 
1 C.VV.N. 513. 

(4)—5ce Ben. Reu. X of ISOO, 2 M.I.A. 
441. 

f6)—S. 1b—See RESTITUTION OF CONJU¬ 
GAL RIGHTS, 8 W.R. P.G. 3. 

(G)—S. 25, applicability of, to linded proprie¬ 
tors. —Tho objection was taken in this case that 
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-2.—Bengal Regulations—co?Wmt«d. 

the law under which the Judge had acted, 
namely, s. 25. Reg. IV of 1793, was not appli¬ 
cable to the defendants who were lauded 
proprietors, but it was held that s, 3 of Reg. 
IX of 1799 had extended the provisions of that 
section to all classes, and neither of ^he regula¬ 
tions had been rescinded by Act X of 1861. 

Shaikh Kudrutoollah v. Raghoobub 
Dutt Ceowdhry. 6 W.R. Mis. Rul, 50. 

--Reg. VI of 1793 (Sadar Diwani Adalat), 

[Rep., ACT XXIX OF 1871.] 

5 0~See Ben. Reg. XLVIII OF 1793. 
s* 24, 4 B L.R. App. 44 = 13 W.R. 162, 

-Reg. VII of 1793 (Bengal Decennial 

Settlement). 

[SHORT TITLE GIVEN. ACT V OF 1897. S. 
20. REP., IN PT.. HEN. REG. VH OF 1796 
EXPLD.. REG I OF 1801. 8. 14. SS. 23 TO 25 
REP.. HEN Reg XVII OF 1805, S. 58. REP., 

s. 05. REP. IN PT , Ben. Reg. V of 1812. 
S. 3. S 62 REP. Ben. Reg. XH of 1817, AS 
EXT. BY BEN. REG I OP 1819, S. 4 (2). SS. 1 
TO 3, a TO 12, 42, 44 TO 47. 61. 63, 68 TO 101. 
REP., SS. 21. 35 UEl*,. IN PT., ACT XVI OP 
1«74. SS. 16 TO 18. 28. '29. 48, 56. 57. 59. 60, 
REP. S. 67 REP. IN PT.. ACT Xlt OF 1876, 8S. 
51 TO 55, 04. 65 REP., IN EASTERN BENGAL 
AND LOlXALLY IN BENGAL ACT VIII OP 
1885. SS. 19. 66. REP. IN PT , SS. 20. 21, AM., 

S 33 REP . ACT I OF 1903. DECLARED IN 
FORCE— THROUCfHOUT BENGAL (EXCEPT 
THE SA.MH ALPUR DISTRICT) AND EASTERN 

Bengal, except as regards the Sche¬ 
duled Districts, ACT XV OF 1874. S 6, IN 
THE SONTHAL FARG.ANNAS. REG. HI OP 
1872, S. 3. AS AMENDED BY REG, HI OP 
1899. S. 3] . 

(1) -- See Enhancement of rent — 
Enhancement. Exemption from, Marsh 

424. 

(2) — See Enhancement of rent — 
Enhancement, Liability to, 4 B,L R.P. 
G. 8=13W.R. P.C. 11 = 13 M.I.A. 248. 

(3) —See Landlord and Tenant—Mis¬ 
cellaneous, 15 W.R. 474. 

(4) —See Saver, 5 M.I.A. 467. 

(5 6)—s. 5 — See ENHANCEMENT OF 

RENT— Miscellaneous, 22 0.214, P.0.= 

'22 l.A. 131. 

(7) —S. 41—Applieabilitv—See BEN. ACT 
VI OF 1870, 9. 1, 15 C.W.N. 300 = 9 lod. Caa. 

688. 

(8) —S. 41—See Ben. ACT VI OF 1870, s- 48, 
10 C.W.N. 637 = 3 C.L J. 530 = 33 C. 390. 

(9) —S. 41—See Ben. Act VI op 1870. ss. 50, 
55. 10 C.W.N. 598 = 33 C. 596 = 5 C.L.J. 299. 

(10) —S. 41—See GhaTWALI TENURE, 14 
W.R. P. C. 28 = 6 B.L.R. S'iO^lS M.I.A. 
438. 
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flegutations —continued. 

■ —2.—Bengal Regulations— continued, 

(ID—S. 41—See SERVICE TENURE, 5 B.L. 
R. 529, P.0. = 14 W.R. P.G. 28 = 13 MI.A. 

438, 10 M.I.A. 123. 1 W.R. P.G. 26 = 10 M.I.A. 
16. 

G2)— S. 46— Suit for milikana — Qucere .— 
Whether, under s. 46, Reg. VIII of 1793 
a salt for the recovery of malikana would lie 

at all ? Bhuli Singh v. muss.uiat Nuiu 
BehU, 4B.L R.A.C. 29 = 12 W.R. 498. 

(13)—s. 46—S(?0 Limitation act. 1908 
art. 132, 4 B.L.R.A.C. 29 = 12 W.R. 498. 

(141—S. 48—See ENHANCEMENT OF RENT 

— Enhancement, Liability to, 14 c. 

133. 

(151—Ss. 48, 51—See ENHANCEMENT OF 

BENT—Enhancement, notice op. 2i W.R. 

439. 

(161—Ss. 49, 51 —See ENHANCEMENT OP 

RENT—Enhancement, Liability to, i W. 

R. 367. 

(17)— S. 51— Valid notice, contents of — Undi¬ 
vided taluh—Joint settlement—Seoarate collec¬ 
tion — Assessinent — Measurement—Separate ten¬ 
ancy—Declaratory decree—Liability of taluk to 
enhancement, not in isswe.--A talukdar is entitled 
to a notice of demand for enhancement of rent 
under s. 51 of the Bengal Decennial Settlement 
Regulation (VIII of 1793), The notice should 
contain one of the grounds mentioned in the 
said section ; a notice not containing any such 
ground is bad in law. A declaratory decree 
declaring a talukdar’s tenure liable to enhance¬ 
ment should not be passed, where the question 
of the liability to enhancement of the taluk as a 
dependent taluk under the provisions of s. 51 of 
the Bengal Decennial Settlement Regulation was 
not put in issue. A taluk was situated within 
three zamindaries. The settlement of it was a 
joint one, but the collection was separate. The 
proprietor of two of the zemindaries caused the 
entire taluk to be measured, assessed with rent 
upon the area found therein, granted a dowl to 
the holders of the taluk, who agreed to pay 
their share of rent thus assessed. Held per 
Milter, J.—That the effect of the dowl, was to 
constitute the fractional share of the undivided 
taluk a separate and distinct tenure with which 
the proprietor of the remaining zemindary had 
no concern. Hence in a suit for enhancement 
of rent of a taluk by the zemindar, the proprietor 
of the remaining zemindary was not a necessary 
party. THE BANK OF HlNDUvSTAN, CHINA 

and Japan, Ld. v. babu Shib doyal 
Tewary, 8 C.L.J. 323. 

(181—3, 51—See BURDEN OF PROOF — 

Landlord AND tenant, 4B.L.R.P.C. 8 = 

13 W.R. P.G. 11 = 13 M.LA. 248. 

(19) —S. 51 — See ENHANCEMENT OP RENT 

—Enhancement, Exemption from, i W. 

R. 339. 

, 

(20) —s. 51—See ENHANCEMENT OP RENT 

—Enhancement, Grounds of, 20 W.R, 
459. 


Regulations—contitia&di^^ ni m U & Kh S I'j () ih' 
-2.—Bengal Regulations- 

(21) —S. 51 - See Enhancement op rent 
—Enhancement, Liability to. i W.R. 

37, 3 W.R. 172. 8 W.R. 496, 12 W.R. 112, 12 
W.R. 320, 13 W.R. P.G. U = 13M.I.A. 248. 22 
W R. 383, 24 W.R. 146. 2 Hay 220, 3 W.R. 

Act X, Rul. 26. 

(22) —8. 61—See Enhancement of rent 
—Enhancement, Notice of, 19 W.R. 338. 

(23) —S. 51 — See ENHANCEMENT OP RENT 

—Enhancement, Right of, 14 W.R. 251. 

(24) —S. 51—See ENHANCEMENT OF RENT 

-Miscellaneous, 6 W.R. Act x, Rul. 42. 

(25) —s. 51—See Landlord and Tenant 

—ACCRETION TO TENURE, 9 W.R. 379. 

(26) —S. 51, cl. 4—Sec Ghatwali TENURE, 

3 C< 251« 


(27) -S. 51—See Nos. 15, 16. supra. 

(28) Ss. 54, 55, 61—Abwabs suit by land¬ 
lord to reonver—Long period of payment of 

abwabs— Effect-See Abwabs, 17 0 . 131 = 16 

I. A. 152, P.G. 

(29) —S. 55 —Sec CONTRACT — ILLEGAL 
CONTRACTS, 3 B.L.R, A.C. 44 = 11 W.R. 395, 

(30) S. 55—See No. 28, supra. 

(31) —S. 61—See No. 28, supra. 


- Keg. X of 1793 (Court of Wards). 

[REP., ACT XVI OP 1874.] 

(D-Bengal Reg. X of 1793 — Scope of 
Regulation. — The prohibition contained iu 
Bengal Reg. X of 1793 is confined only to a 
person actually under the guardianship of the 
Court of Wards, JUMOONA Dassya v BAMA- 
soondari Dassya, i c. 289 PC.=3rA 19 
= 25 W.R. 235 = 3 Sar. 602. ‘ 

(2 & 3)— Sec Court of Wards, 8 c. 620= 
11 G.L.R. 235, 9 W.R.P.C. 9 = 11 M.I.A. 468. 

(4) -Sce Lunatic, 10 B.L.R. 364 = i9 W.R. 
163. 

(5) —See Majority, i B.L.R, p.b. 49=10 

W.R.F.B. 36. 

(6) —See Minor—Suits by and Against 

MINORS, 16 W.R, 231. 

(^) S. 21—See GUARDIAN—Appointment 
OF guardians, 10 C. 15. 


(8) S. 33 See Hindu Law— Adoption 
2 W.R. P.G. 19 = 9 M.I.A. 287. 


Reg. XI of 1793 (Bengal Inheritance). 

[Short title given, act V op 1897, 
application restricted — (in Bengal 
Eastern Bengal and assami, Ben. Reg! 

XOF 1800; (IN BENGAL), Ben. Reg. XII 
OF 1805, S. .36. SS. 2 TO 6 REP. IN PT ACT 
XVI OF 1874. S. 3 AM., ACT XU OP *1891, 

Declared in force throughout Bengal 
(except the Sambalpur District) and 
Eastern Bengal, except as regards 
the Scheduled Districts, act XV op 

1874, s. 6.] 
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-2.—Bengal Regulationa —continuedi 

(1) — Zn^ntndari—Family usage — Pariition 
— Reg. X of IfeOO.—Tho family usage, that a 

1 /has never been separated, but de« 
voived eutiie on every succession, though 
proved to have existed the custcm for many 
generations, will not exempt the Zamindary 
from the operation of Reg. XI of 1793, 
which provides, in case of intestacy, for the 
division of landed estate among the heirs of the 
deceased, according, to the Mah''medan or 
Hindu Law. Rtgulation X of 1800 does not 
apply to undivided Zamindaries, in which a 
custom prevails, that the inheritance should 
be indivisible, but only to Jungle Mahals, and 
other entire districts, where local customs 
pre\ail ; and therefore, only partially and, 
to that extent, rtpfals Reg. XI of 1793. 
Rajah Deedar Hossein v. ranee Zu- 
HOOE-OON NISSA, 2 M I.A, 441=2 Suthec. 
App. 5 = 1 Sar. 217. 

(2) —Apultcability of^To a Raj — Quare .— 
Whether Btn. Rpgs. XI of 1793, and X of IHOO 
being cor fined to cas>es in which there is no 
deed or Will executed, apply to the case of a 
Rag ? Bahoo GUNESH DUTT SINGH V. 

Maharaja mohesur biNGH, 6 U.l.A. 164 = 
1 Sar. 521. 

(3) -St’S Hindu law—It^ipartible es¬ 
tate, 9 W.R. P.O. 15 = 12 M.I.A. 1. 

{4)—See Hindu Law — Inheritance, 32 
C. 6. 

(5l —See Ben. Reg. IV of 1793, 2 M.I.A. 
441. 

(6) —See Ben. Reg. X of 1800. 2 M.I.A. 
441. 

(7) —S.5— Prxnuygeniiure—Preamble ands. 5 
— Family custom—Bhuiya —Raj. —Reg. XI of 
1793 was not aim^rd at abolition of all customs 
of primogeniture, but customs which had 
originated in considerations of financial con¬ 
venience” and which wore “repugnant both 
to the Hindu and Mabomedan laws.” S- 5 of 
the said Regulation merely gives effect to tbo 
general intention expressed in the preamble. 
A custom of descent according to the law of 
primogeniture may exist by kulachar ov family 
custom, although tho estate may not bo what 
is technically knowu as Raj; such a kulachar 
is in nowise taken away or rescinded bv the 
application of Keg. XI of 1793. BHUIYA 
Barat Kumar DasMahapatra v. akshoy 
NARAIN Das, 13 C L.J. 303. 

--Reg XV of 1793 (loterest). 

[REP. ACT VIII OF 18G8.] 

(1)— Suit for arrears of rent —Jnferesf.—In 
an action for recovery of arrears of rent duo to 
tho plaintiff, under a sub-leaso of a 
tbo delendant pleaded, that the sub-lease was 
part of a lean transaction, for tho purpose of 
securing to the plaintiff an illegal interest 
upon the loan, and was void under Keg. XV of 
1793. 'Ihe Courts in India, held, that it was 
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an usurious transaction, and dismissed the 
action. Upon appeal, this decision was con¬ 
firmed by the Judicial Committee of the 
Privy Council. WISE v. KISHENKOOMAR 
BOUS. 4 M.I.A. 201. 

(2) — Interest—Reg. XV of 1793 -Bond-debt— 

Payment — Interest. — Where payments are 
made upon a bond, the payments, if less than 
the interest due on the bond, will be applied 
to tho interest, and a decree for the principal 
sums and ihe balance of interest up to the 
date of the decree will be awarded. LUCH- 
weswar Sing Bahadur v. Syud Lutf ali 
Khan, 8 BLR. IIO. PC. = 2 Sar. 700=2 
Suther. 461. 28 A. 25 = 2 A.L.J. 6b5 = A. 

W.N. 1905, 1G7.] 

(3) — Interest — Reg. XV of 1793 and Reg, 
XVII 0 / 180G.—Reg. XVII of 1806 is not in¬ 
consistent with Reg. XV of 1793, as tho for¬ 
mer refers to accumuladons of interest, what^ 
ever the fate may be. and the latter to rates of 
interest. RAJA BardA KanT R.U v. BHAG- 
wan Das, 1 A. 344. 

{■i)~See Appeal—ACTS and Regula¬ 
tions, 24 W.R. 17. 

(5)—See Interest—Miscellaneous, 6 

W.R. Mis. 22. 

(G)—See Mortgage — accounts bet¬ 
ween mortgagor and mortgagee, 2- 

Hay 17. 

(7)—See Mortgage—Redemption, B.L, 
R. Sup. Vol. G13 = G W.R. 2l0. 

(81 —See MORTGAGE — MISCELLANEOUS, 
10 B L.R. 38G. P.O. = 17 W.R. 262=14 M.I.A. 
443. 

(9) “See VENDOR AND PURCHASER—MIS¬ 
CELLANEOUS, Marsh G32. 

(10) —Be«(?ai Reg. XV of 1793 — Con- 

struction—Interest—Mortgage — Bedewpfiori— 
.dccowafs Consfruc/iou of Bengal Bej/ulafion 
XV of 1793 as to usurious interest. —A mort¬ 
gage, lease, and agreement, held to constitute 
one mortgage security, tho three instruments 
being oniorcd into as a devise to avoid the 
usury lawswitbin the meaning of 8.9, Bengal 
Reg. XV of 1793. Interference with the 
rate of interest was a thing of positive law and 
cannot be extended bevoud the provisions oi 
Reg. XV of 1793. [B.," 5 A. 419.] Tho mort¬ 

gagors in this oaso wore entitled to redeem 
at any time before tho expiration of the term 
oreated by the lease on payment of what might 
be duo on tho mortgage security for principal 
and interest at 12 per cent- per annum. In ^ 
suit by mortgagors under a usufructuary mort¬ 
gage to establish their right to cancellation of 
the mortgage-deed, to the possession of tbo 
lands, and to payment of the surplus, held, that 
the onus lay on tbo plaintiffs to show that tho 
mortgagees in possession were paid in full hy 
receipt of tho profits. Bengal Reg. XV of 
1793, s. 2, re non-production of accounts of 
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— —2. — Bengal Regulations — continued, 

receipts by the mortgagees in possession is still 
in force and unrepealed by Act XVIII of 1855, 
A mortgagee is not an assurer of the continua¬ 
tion of the same rate of profit which his mort¬ 
gagor was able to raise; therefore an estimate 
of a proceeding rental does not suffice to show 
actual receipt. The duty to which the mort¬ 
gagees are bound by s. 11, Reg. XV of 1793, is 
to keep accounts of gross receipts from tbe pro¬ 
perty mortgaged, and also the expenses of 
management and preservation. The gross 
receipts must be such as tbe mortgagor himself, 
would have been entitled to; and if he could 
not, by reason of an intervening lease, call for an 
account of the collections, neither can his 
mortgagee ; and if a valid engagement is made, 
qualifying the usufructuary possession, the 
account of the receipt must be subject to that 
modification. The mortgagee need not person¬ 
ally attest the accounts if he has no personal 
knowledge of them. Tbe Legislature never 
intended that a man should swear positively to 
knowledge of that of which he can have no 
personal knowledge.Presumptions against mort¬ 
gagees for non-production of accounts must have 
reasonable limits, and not be mere conjuctures 
based on in exact data. SHAH Makhanlal 

V. Srikrishna Singh, 2 B L.R. P.c. 44 = li 

W. R. P.C. 19 = 12 M.I.A. 157 = 2 Suther. 190 

=*2 Sar. 403, [R.. 14 W.R. 66, 4 M. 113, 26 

B. 363 ; D., 16 W.R. 251.] 

(11) —Ss. 3, 4, 10 and 11—See MORTGAGE — 

Accounts between mortgagor and 
mortgagee, 5 A. 419 = A.W.N. 1883. 43. 

(12) —S. 4—See No. 11, supra. 

(13) —S. 6—See LIMITATION ACT, 1906 
s. 12. 5 W.R. 51. 

(14, 15, 16)—Ss. 8 and 9— Usury —Ss. 8 and 
9, Heg. XV of 1793 forbid the maintenance of 
any suit arising out of an usurious transaction. 
~~~A granted a bond to B to secure an advance 
of money. C acted as B’s agent. A lease was 
afterwards granted by A to D, a servant of C. 
at colourable rent, and subsequently, an unJer- 
• lease was made by D to E, a relative of A, the 
consideration for which was also colourable 
and made with a view to elude the usury laws. 
Held that the bond, lease and the under-lease 
formed one entire transaction, which was 
tainted with usury, and therefore, void under 
Beng. Reg XV of 1793, ss. 8 and 9. THOMAS 

Alexander Wise v. Jagabandhu Bose, 

2 B.L.R. P.c. 69 = 12 M.I.A. 477 = 2 Sar. 469. 

(17 & 18)—S. 9— See No. 14, supra. 

(19)— Ss. 9 and 10—Rate of interest — Usu¬ 
fructuary mortgagee. —In a suit on a bond 
executed together with an assignment to the 
plaintifi of the rent of certain mehals framed 
out to other parties, the Judge dismissed the 
suit under s. 9, Reg. XV of 1793, holding 
that a deduction of a certain sum from the 
jumma of the assignment was a device to obtain 
mote interest than the legal rate. Held that, 
under the decision of the Privy Council in 

C. VIII—49 
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Anundo Mohun Pal Chowdhry v. Kishen 
Ohunaer Banerjee, 8 Moore’s I. A. 358, that 
section does not apply where the transaction of 
the bond and the assignment are one and the 
same, and where the plaiutifi has a claim to bo 
treated as a usufructu-iry mortgagee under 
s. 10 of the same law. Rassmonee Dossee 
V. Monshar ally, i Hay 4«3. 

(20) —S. 10 Redeemed, meaning of — Juris¬ 
diction of Court Suit for redemption of mort¬ 
gage and profits valued at less than Rs. 1,000— 
Munsifi passing a decree for over a thousand 

rupees—Bengal, N.W.P. d- Civil Courts 
Act (XU of 1877), s. 19—S. 10 of Reg. XV 
of 1793 means that^ ouce a mortgage-debt 
has been satisfied by receipt of rents and profits, 
the mortgage is to be considejed as satisfied 
and discharged. The word "redeemed” as 
used in the section was not used in the sense 
that the mortgage had been redeemed in 
the full sense of that word, that is. satisfied 
and possession given to the mortgagor. So 
therefore, as the property remains in 
thehands of the mortgagee, the mortgagor can 
bring a suit for redemption, even if ihe mort¬ 
gage nad been satisfied over twelve years before 
suit. The pecuniary jurisdiction of a Court is 
ordinarily speaking, determined by the value 
stated by the plaintiff in his plaint, and such 
jurisdiction is not ousted by the Court finding 
that a decree for a sum exceeding the limits of 
Its pecuniary jurisdiction should be given to the 
plaintiff. Where a suit for redemption of a 
mortgage and recovery of rents and profits valued 

a thousand rupees was brought in 
the Munsif s Court, held that tbe Munsif could 

pass a decree awarding more than a thousand 
rupees to the plaintiff. Sudarshan DAS 
shashtri V. Ram Prasad. 7 a.L J 963 = 7 
hid. Cas. 383. (16 A. 286, ; I 3 C.W.N. 493, 

(21) — S. 10-Sce Mortgage—ACCOUNTS 

w!if 6 l 






tion m force — Redemption — Accounts—See 

Mortgage—Redemption, 9 a.L.J. 131 . 

(23)-S. 10—See Nos. 11 and 19, supra. 

124) Ss, 10 and 11—See MORTGAGE — 

accounts between mortgagor and 

mortgagee, 13 C.L.R. 128. 

Burden of Proof_ 

Mortgage, a.w.n. 1883, 90. 

(26) —S. 11—See Mortgage— ACCOUNTS 

between mortgagor and mortgage^ 

5 W.R. 53, 1 Hay 182, 14 W.R. 

(27) S. 11—See Mortgage —PoREcm 
SURE, 5 W.R. p.c. 47 = 10 M.I.A. 

(28) S. 11—See Mortgage — Redemp 
TION, 1 W.R. P.C. 19 = 10 M.I.A, 1, 2 B.i I: 
HC. 44 - 11 W.R, P.C. 19 = 12 M.I.A. 

(29) —S. 11— See Nos. 11 and 24, supra. 
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2.—Bengal Regulatioos — continued- 


-Reg. XIX of 1793 (Bengal Revenue Free 

Lands! (Nou-Badshahi Grants.) 

"SHOFiT TITLE GIVEN ACT I OF 1903. SS. 12 
TO u. 16. 19 REP., Ben, Reg. ll of 1819 
AM-, Reg. XIV OF 1825. S. 10 REP. IN PT., 
ACT X OF 1859, S. 28 S 23 REP., ACT VIII 
OF 186S. S. 2 (2). REP. IN PT.. S. 18. REP. ACT 
XVI OF 1874. SS. 21. 22. 29 TO 34, 36 TO 46, 
HI{)P., Ben. ACT Vlt OF 1876. S. 4 REP. 
IN PT.. ACT XII OP 1891. SS. 2. 3. 8, 10. 15 
AM., SS. 25, 35 REP., ACT I OF 1903. REP., 
IN ASSAM (EXCEPT THE LUSHAI HILLS), 

BEG. I OF 1886. Declared in force— 

(WITH MODIFICATIONS) IN CUTTACK. BEN. 
Reg. XII OF 1805, SS. 17, 24 ; THROUGHOUT 

Bengal (except the sambalpur Dis¬ 
trict) AND Eastern Bengal, except as 
regards the Scheduled Districts, act 

XV OP 1874. S. 6.* IN THE SONTHAL PAR- 
GANAS. REG, III OF 1872. S. 3, AS AMENDED 
BY Reg. Ill OF 1899, S. 3.] 

(11—5pc Burden OF proof—Landlord 

AND TENANT, 4 M.I.A. 466. 

(2) —Grant—Sklo under Aot XI of 1859—Suit 
by purchaser for recovery of pojsession or for 
assessment of rent and mesne prohts — See 

Grant — General. 35 C. 931=9 C.L.J. 
119 = 3 Ind. Cas. 801. 

(3) —See Grant—Construction, 12 W.R. 
251. 

(4) —See RESUMPTION, RIGHT OF—GENE¬ 
RAL, W.R. 1864, 217. 

{5) —See RESUMPTION, RIGHT OF—PRAC¬ 
TICE AND PROCEDURE. 15 W.R, 483. 

(6) — See SETTLEMENT—Effect of set¬ 
tlement, 8 B.L.R. 197 = 16 W.R. 35. 

(7) —8. 1—See GRANT—MISCELLANEOUS, 
2 A. 732. 

(8) —S, 6—See LANDLORD and TENANT — 
Forfeiture, 2i W.R, 26. 

(9) —Ss. 6, 9, 10-See BENGAL ACT VIII 
OF 1869, s. 28, 6 C.L.R. 301. 

(10) —S. 9—Resumption— Reyit suit. —A do- 
oroe for resumption under s. 39, Reg. II of 
1819, does not entitle the proprietor of Inkhiraj 
land to bring a suit fora kabuliat in a revenue 
Court before the rovenuo has been fixed, and 
the lakhirajdar has agreed to pay the same. 
Until this has been done, the relation of land¬ 
lord and tenant cannot come into existence. 

MADHAB Chandra Bhadory v. Mahima 
CHANDRA Mazumdar, 8 B.L.R. App. 83,Note 
= 12 W.R. 442. [R., 15 W.R. 474 ; D., 15 W. 

B, 345,] 

(11) —8. 9—See No. 9, supra. 

(12 & 13)—S. 10—Ben. Reg. II of 1805, s. 3, 
cl. 3 —Land held without payment of rent for 
CO years—Suit for rent—Limitation—Effect of 
cl, 3—Possession ufider grant —Suit for assess¬ 
ment—Demand for arrears. —By a pottah in the 
nature of lease in perpetuity, granted by the 
ancestor of A in the year 1796, to the ancestor 


of B of a piece of land, B and his heirs were to 
enjoy a house built thereon, in consideration of 
setting up an idol in the house, without pay¬ 
ment of rent. Upwards of sixty years after the 
date of this grant, during which period the 
idol remained and its worship uninterruptedly 
continued, no rent having been paid by the 
grantee or his heirs, A, without any demand 
for rent, or bringing a suit for assessment of 
the property, brought a suit against B to 
recover six years’ arrears of rent for the house, 
at the rate fixed by s. 10, Ben. Reg. XIX of 
1793. Held reversing the decree of the Sudder 
Court that. B and those under whom she 
claimed having been in undisturbed possession 
and the cause of action having arisen sixty 
years before the institution of the suit, the suit 
was barred by cl. 3 of Ben. Reg. II of 1805. 
Queere :—Whether the twelve years* limitation 
provided by s. 3. ol. lof Ben. Reg. II of 1805,can 
be held applicable to such a suit. [F.,1 Agra 167, 
8 W.R. 232; Expl., 9 W.R. F.B. 1 = B.L.R. F. 
B. 774; Rel. on. 12 W.R. 440; D.. 5 W.R. 191.] 
Cl. 3, 8. 3 of Ben. Reg, II of 1805 takes away 
from the Courts all authority to take cognizance 
of any suit whatever if the cause of action shall 
have arisen sixty years before the institution 
of the suit; it distinguishes between the effect 
of the twelve years' limitation and that of 
sixty, by precluding all enquiry into any origi¬ 
nal defect in the title under which the posses¬ 
sion for the latter period commenced; it makes 
it in effect, in cases in which the section ap¬ 
plies, unavailing to show that the possession 
commenced under a grant made null and void 
by Reg. XIX of 1793. A demand for arrears 
of rent should be proceeded by a suit for assess¬ 
ment of rent under a 10. Ben. Reg. XIX of 
1793. CHUNDRABULLEE DEBIA V. LUCKHE^ 

Debia Chowdrain, 5 W R.P.C. 1 = 10 M.I. 
A. 214 = 1 Ind. Jur N S. 25 = lSather. 602 = 
2 Sar. 119, 


(14)— S. 10 —Landlord and fetianf—LakhirA] 
grants —Reswmpfion.—Where grants for hold¬ 
ing lands exempt from payment of revenue have 
been made since 1st December, 1790. and the 
person who succeeds to the proprietary right in^ 
the estate takes possession under s. 10, Reg. 
XIX of 1793, and dispossesses the grantee of 
the proprwfarj/ right, he is authorised and re¬ 
quired to collect the rents from such lands at 
the rates of the porgunnah. A decree, there¬ 
fore, declaring the zamindar's right to assess 
rent on lands hold under such grants, ostabli- 
shes, as between him and the person in posses¬ 
sion the relation of landlord and tenant. RANI 


Shama Sundari Debi V, Sital Khan, 8 B. 
L.R. App. 85. Note = 15 W.R. 474. lAppr.,3 
C. 601, 1 C.L.R. o96 ; R., 24 W.R. 447, 16 C. 
449.] 


(15)—S. 10—.4cfX 0/1859 (B.C.).s.28-Con- 
sfn<c/ion—Lakhiraj (entires.—Construction of 
Aot No. X of 1859, s. 28, in respect to the 
operation of the law of Limitation in suits 
brought under Bon. Reg. XIX of 1793, s. 10, 
and II of 1819. S. 80, for resumption and 
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assessment of lands as maZ, or rent paying 
lands held as lakhiraj. Review of Bengal Re¬ 
gulations relating to lakhiraj tenures within 
the provinces included in the perpetual settle¬ 
ment. Hurihar Mukhopadya V. Madab 
Chandra Babu, Naba Krishna Mooker- 
JEE V. Kaidas Chandra Battacharjee, 

8 B.L.R. 366, P.C.=14 M.I.A. 152 = 20 W.R. 
459 = 2 Suther, 454 = 2 Sar. 713. [R., 2l G. 

38, F.B,: F., 20 W.R. 465.] 

(16) —S. 10—^cZX of 1859, s. 23, cl. 1— 

Resunijition—Assessment .—Where a zemindar 
had obtained an ex parte decree declaring cer¬ 
tain lands to be his mal lands, it was held that 
his only remedy was to have the rates at which 
he was authorised under s. 10, Reg. XIX of 
1793, to collect the rents determined and to j 
obtain a kabuliat, and his only course was to i 
sue in the Collector's Court under cl. 1, s. 231, 
Act X of 1859. ROHINI NANDAN GOSAIN v. 
RATNESWAR Kundu, 8B.L.R. App. 89, Note 
= 15 W.R. 345. [F., 8 B.L.R. App. 82 = 17 

W.R. 363.] 

(17) —S. 10—Reg. XLIV of 1793, s. 8— 
Land granted by Zemindar “ rent free" for 
public purpose — Rent—Revenue ,—A zemindar 
by a sunnud in 1850 (after reciting that there 
was no water in talook A, and that, the river 
being at a distance, great inconvenience was 
felt for want of water, in consequence of which 
desertions took place in the village) granted to 
B, 22 bigas of land rent-free, stipulating that 
B should dig a tank on the land, and continue 
to distribute water. In a suit to annul the 
grant, on the ground that it was void under 
s. 10. Reg. XIX of 1793. held by the majority of 
the Court (dissentiente Levingey J.), that grants 
of land made by zemindars free of rent are 
void under the provisions of that enactment. 
But further held by the majority of the Court 
{dissmtientihus Trevory J.y and Loch, J.) that 
the grant in question was valid, the reservation 
of a right to the use of the water by the tenants 
of the zemindaree being a benefit of service in 
the nature of rent reserved to the zemindar ; 
and that the grant was therefore either not 
one of those intended to be dealt with by s. 10. 
Reg. XIX of 1793, or was one which the 
-zemindar was empowered to make by Reg. 
XLIV of 1793. PlZIRUDDIN V. MADHUSUDAN 
Pad Chowdhrt, B.L.R. Sup. Yol. 75=2 W. 
■R. F.B. 15. UppZ., 26 W.R 245; Expl, B. 
L.R. Sup. Vol. 774 = 9 W.R. 1; D.. 3 W.R. 
177.] 

(18) — S' 10— Reg. TI of 1819, s. 30— Resu7np~ 

lion, Lakhiraj.— A suit brought under s. 30. 
Reg. II of 1819, must be assumed to relate only 
to lakhiraj created prior to Ist December 1790, 
and is therefore not exempt from limitation 
tinder s. 10, Reg. XIX of 1793. HEER A MONBB 
DaBEB V. KOONJ BEHARY HODDAR, B.L.R. 
Sup. Vol. App. 8 = 2 W.R. 207. [F., W.R. 

1864. 212 ; B., 8 B.L.R. 666, P.G. = 14 M.I.A. 
162 = 20 W.R. 459.] 
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(19) — S. 10—Rent-free grant — Resumption — 
Zemindar. — Held by Peacock, C.J., and Jack- 
son, and Macpher son, JJ., that the grant by a. 
zemindar for valuable consideration of apiece of 
land to be held without payment of rent is valid 
as against the heir of grantor or a purchaser 
from him by private sale of the Eemindari ; 
and that, under s. 10. Reg. XIX of 1793, such 
heir or purchaser is not entitled to resume the 
land. Bayley, Norman and Seton Karr, JJ., 

Contra. Mahomed akid v. asadunnissa 
Bebee, B.L.R. Sup, Yol. 774, F,B.= 9 W.R. 
F.B. 1. [F., 12 W.R. 361 ; Appl., 8 A. 552 = 

A.W.N. 1886. 221;B.,6N.W.P.373, 2 A. 545.] 

(20) —S. 10—Reg. II of 1819, s. 30—ActXof 

1859, s. 25— Act XIV of 1859— Rent — Enhance¬ 
ment—Onns, —A suit was instituted in the 
Civil Court prior to the coming into operation 
of Act XIV of 1859, to enforce a right under 
s. 10, Reg, XIX of 1793, Held that the suit 
was not barred by s. 28. Act X of 1859. The 
onus was on the plaintiff to prove that the case 
fell within s. 10, Reg. XIX of 1793. PARBATl 
CH.iRAN MOOKERJEE V. RAJKRISHNA MOO- 
KERJEE, BL.R. Sup. Yol, 162. [F.. 1 C. 

378 = 25 W.R. 209; B.. 8 B.L.R. 566. P.C. = U 
M.I.A, 152 = 20 W.R. 459, 8 C. 230.] 

(21) —S. 10—See BEN. ACT XI OP 1859, 
ss. 11, 13, 54, 3 B.L.R.A.C. 446 = 12 W.R. 
440. 

(22) —S. 10—See Burden of proof- 
landlord and tenant, 2 W.R. 303, W.R 
F.B. 174. 

(23) —S. 10—See Grant—MISCELLANEOUS 
2 A. 545, F.B., 2 W.R. 15. 

(24) —S.10—See LAKHIRAJ TENURE, B.L.R, 
Sup. Vol. App. 8 = 2 W.R. 207, 2 W.R. 
205. 

(25) —S. 10—See LIMITATION ACT, 1908. 
art. 130, 4 W.R. 53. 

(26) —S. 10—See RESUMPTION. Right OP 
—General, 2 W.R. 16. 12 w.R. 440. 

(27) —S. 10—See No. 9, supra, 

-Reg. XXVI of 1793 (Hinority of Native 

Landholders). 

[Rep., act XXIX op I87i.] 

(D—See Guardian—Duties AND powers 

OF GUARDIAN, W.R. 1864, 83. 

{2)—See Mahombdan LAW — Gift 5 

W.R. 4. 

(3) -See Majority, 1 B.L.R.F.B, 49 = 10 
W.R. F.B. 36. 

(4) —S. 2—See MINOR — CONTRACTS BY 

MINORS, 5 W.R. 2. 

♦ 

-Reg. XXYII of 1793 (Sair). 

[Rep., act XXIX of 1871.] 

(1) —See Bazaars, 16 W.R, 268. 

(2) —See Contract—ILLEGAL contracts 

21 W.R. 383. 
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(3) —Right of 2GmiDdar to establish market 
on bis own land—Reg. VI of 1882, s. 9—See 
MARKET, A.W.N. 1907. 248 = 4 A.L.J. 728 = 
29 A,740. 

(4) —See RESUftfPTION, RIGHT OF—GENE¬ 
RAL, 5 M.I.A. 4G7. 

(5t—S. 6—Illegal cesses .— S. 5, Reg. XXVII 
of 1793, is inapplicable to bazaars not exist¬ 
ing in 1793. Moonshee aftahooddeen 

AHMED V. MOHTNEE MOHUN DOSS. 15 W.R. 
48. 

-Reg. XXXVl of 1793 (Registry of Wills 

and Deeds). 

[Rep., act XVI OF 1864.J 

(!}—S. 17—See EVIDENCE — SECONDARY 
Evidence, 8 W.R. 438. 

-Reg. XXXYII of 1793 [Bengal Revenue- 

free lands (Badshahi Grants)]. 

[SHORT TITLE GIVEN, ACT I OF 1903. SS. 7 
too; 11, 14 REP., BEN. REG. II OP 1819. 

AM., Ben. Reg. XIII of 1825. s 5. am Ben. 
Reg. XIV OF 1625. S. 10, Rep. inpt., ss. i3, 
25, 34 Rep., ACT XVI OF 1874. SS. IG TO 18, 
24, 26 TO 29, 31 TO 33, 35 TO 41 Rep., BEN. 
ACT VII OF 1876. SS. 2, 3. 5. 10 AM., S. 2 (2). 
Rep. in PT., SS. 20, 30 REIV, act I of 1003. 
REP. (IN ASSAM, except THE LUSHAI 

Hills), Reg. iof 1886, Declaredin force 
— (with modifications) in Cuttack, 
Ben. Reg. XII of 1805, s. 25 ; throughout 
Bengal (except the Samualpur Dis¬ 
trict) AND Eastern Bengal, except as 
regards the Scheduled Districts Act 

XV OF 1874, S. 6; IN THE SONTHAL PAR- 
GANAS, Reg- III OF 1872, S. 3. AS AMENDED 
»Y Reg. Ill OF 1899, S. 3.] 

(1) —Capability of land to be resumed by 
Government under, whether sulficiont to make 
it tevcnue-frco within s. 78, Land Registration 
Act—See Ben. Act VII of 1876. SS. 3(10), 
78, 8 C.L.J. 523. 

(2) —See Grant—Construction, 2 Agra 

284. 

-Reg. XLIY of 1793 (Grant of Leases). 

[REP.. AOT XXIX OF 1871.] 

(1) —See Enhancement of rent—en¬ 
hancement, Liability TO, 14 0. 133. 

(2) —See GHATWALI TENURE, 13 B.L.R. 
124, P.0. = I.A. Sup. Vol. 181. 

(3) —See Resumption, Right of—Gene¬ 
ral, 2 W.R. 15. 

(4) —S. 5—See ENHANCEMENT OF RENT— 

Enhancement, Right of. ii W.R.P.O. lO 
= 12 M I.a. 263. 

(5) —S. 5— See ENHANCEMENT OF RENT — 
Miscellaneous. 4 C. 612. 

(6) -8. 5—See SERVICE TENURE, 10 M.I. 
A. 123. 

(7) —S. 5, potoer itJtder, to avoid subsisting 
engagernentSt extending only to purchaser at 
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revenue sale and his heirs—Enhancement of 
rent. —In this case, their Lordships, with re¬ 
gard to the construction of s- 5 of Reg. XLIV 
of 1793, decided that, in terms, power was 
given only to the purchaser himself and his 
heirs, and not a power attaching to the Zamin- 
dari so as to pass to subsequent purchasers. 
Read with the language of the exception in 
s. 7, it is clear that what was aimed at by s. 5 
was not the destruction of the tenure but the 
increase of rent under certain specified and 
equitable limitations. Their Lordships arrived 
at the conclusion that, by s. 5, a power was 
given to a purchaser at a Revenue sale to avoid 
tho subsistiug engagements as to rent, and to 
increase the rent to that amount at whioh, 
according to the established usages and rates 
of the pcrgunnab or district, it would have 
stood bad the cancelled engagement so avoided 
never existed. RaNEE SURNOMOYEE v. 

Maharajah Suttescuunder Roy Baha¬ 
dur. 2 W.R.PC. 13 = 10 M.I A. 123 = 2 Sar. 
60. [F.. 4 C. 612; AppL, 5 W.R Act 

X. Rul. 63 ; Diss., 4 C.L.R. 422: R., 3 W.R. 178. 
9 W.R. 1, F.B. = B.L.R. Sup. Vol. 774, 9 W.R. 
P.C. 3, 11 W.R. P C. 10. 12 W.R. 154, 12 W. 
R. 383, 13 W.R. P.C. 24, 14 W.R. 107, 13 B. 

L. R. 124. 22 W H. 29. 6 N.W.P. 373, 24 0. 
334, 1 C.L.J, 579 | 

(8)-S. 8-Sfc Ben. REG. XIX OP 1793, 
s. 10. B.L.R. Sup. Vol. 75 = 2 W.R. P.B. 15. 

-Reg. XLY of 1793 lExecutlon-aales of 

Malguzarl and Lakhiraj lands.) 

[Rep., act IV OF 1846.] 

(1) —S. 12 — See LIMITATION ACT, 1908, 
arts. 11 A. 12. s. 18. 11 W.R. 261. 

(2) —3. 12—See NOTICE, 8 M.I.A. 427. 

(3) —S. 12—See SALE-SALE IN EXECU¬ 
TION OP DECREE—Setting aside sale, 8 

M. I.A. 427. 

-Reg. XLYlIl of 1793 (Quinquennial 

Register). 

[Rep.,(IN Bengal and Eastern Bengal) 
Ben act VII OP 1876, (IN Ass.AM) Reg. I of 
1886.] 

(1) —S. 14—See CAUSE OF ACTION, 17 W.R. 
400. 

(2) -S. 24—Reg. VI of 1793, s. 9-TTan5inw- 
sion of decree to Collector — Entry in books, ^ 
Reg. XLVIII of 1793. s. 24, and Reg. VI of 
1793, s. 9, positively direct the Zilla and City 
Courts to trausiuil their decrees to tho Collootor, 
but give no powor whatever to those Courts to 
make any orders on tho Collector as to how he 
is to enter the result of those decrees in his 
books. NIMDHARI SING v. KANCHAN SING, 

4 B.L.R. App. 44 = 13 W.R. 162. 

(3) —S. 24, cl. (2)—See LIMITATION ACT, 
1903, ART. 182. STEP-IN-AID OF EXECUTION, 
4 B.L.R. A.O. 168= 13 W.R. 141. 

(4) —S. 24, ol. 2—See MUTATION PRO¬ 
CEEDINGS, 13 W.R. 141. 
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- -Reg. XIII of 1795 (Extending Ben. Reg. 

YII of 1793 to Benares,j 

[Rep., Ben. Reg. XXVII of 1814.] 

Grant—Construction, 2 Agra 284. 

"Reg. XX of 1795 (Execution-Sales of 
Malguzari lands). 

[Rep,, act IV OF 1846.] 

(1) —See Saue-Saue in execution op 
decree—Wrongful and invalid sales, 

Marsh 592 = 2 Ind. Jur. O.S. 1 = 9 M.l.A, 324 
= 5 W.R. P.C. 7. 

(2) —S. 12—See BURDEN OF PROOF—SALE 
IN EXECUTION OP DECREE. Marsh 592 = 2 
Ind.Jur.O.S. 1 = 5 W.R.P.C. 7 = 9 M.l.A, 
324. 


Reg XLl of 1795 (Non-Badshahi Lak- 
hiraj, Benares.) 

[Rep., (Except in certain areas), act 
XIX OF 1873.] 

(1) —S. 10—See Burden of Proof—Land¬ 
lord AND Tenant, l Agra 167. 

(2) —S 10—See Grant—MISCELLANEOUS. 
2A. 545, P.B. 

"Reg. LVIII of 1795 (Commission on 
Jama; Copies of decrees ) 

[Rep., act xii of 1876.] 

This circular enquires whether the provisions 
€1 ss 3 and 4. Reg LVIII of 1795, are observed 
m each district. Civil Cir. Menao. No. 1, 23 
W.R, Rules and Orders of the H G . p. 3 . 

' Reg. XI of 1796 (Resisting Process). 
[Rep., ACT XVII of 1862.] 

(1) — See CONFISCVTION, 7 W.R, P.C. 47 = 

4 M I.A. 246. 

(2) —See Forfeiture of Property, 7 

W.R. P.C. 47 = 4 M I.A. 246, 

(3) —S. 4—Sec Forfeiture op Property, 

7 W.R P.C. 18 = 11 M.l.A. 223. 

' ’Reg. XYI of 1797 (Appeals to Privy 
Council). 

[Rep., act VI of 1874.] 

(1)—Sec appeal to Privy Council- 
Stay OF execution pending appeal, 14 

W.R. 361. 

_(2)—S. ^-Act VIII 0 / 1859. ss. 221, 338, 
^2 Act XxiIIo/ 1861, s. 36 —Appeal to Privy 
Council—Execution of decree — Jurisdiction'^ 
Security.—I q a suit in which an appeal to the 
Privy Council from a decree of the High Court 
has been admitted and is still pending, the 
Court of original jurisdiction which made the 
decree first appealed from has power to issue 
execution. But such Court, if ic has notice of 
the appeal to the Privy Council, should stay 
its hand until the parties have had an oppor¬ 
tunity of applying to the High Court under i 
8* 41, Keg. XVI of 1797. Although, as a 
general rule, the High Court will take security 
^der s. 4, Reg. XVI of 1797, before allowing 
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execut'.on of a decree while there is an appeal 
to the Privy Council pending, yet the Court 
may, under certain circumstances, allow execu¬ 
tion without taking security. J. P. WISE v. 

Ra.tkrishna ROY, B.L.R. Sup. Yol. 541 = 
6 W.R. Mis. 84. [R,, 7 W.R. 136. 12 W.R. 

296, 14 W.R. 205, 33 C. 927 = 3 C.L.J. 67.] 

(3) — S. 4— Security for execution of decree — 
Appeal to Privy Counci;.—After execution has 
once gone out under a decree of the High Court, 
subsequently appealed to Her Majesfy in Coun¬ 
cil, it is beyond the power of the High Court, 
and not within the scope of s 4, Reg. XVI. 
1797, to set aside the execution. JOYNARAIN 

Patter v. Russick Mohan Banarjee, B. 
L.R. Sup. Yol. 744, F.B.=8W.R. 144. [R., 
12 W.R. 296;Erpl., 33 0.927 = 3 C.L.J, 67.] 

a 

(4) —5. A^Appeal to Privy Council-‘Execu¬ 
tion — Sccurift/.—Plaintiff obtained a decree for 
possession which was reversed by the High 
Court on appeal, and restitution of the property 
was ordered. Plaintifi, having appealed to the 
Privy Council, applied to be allowed to remain 
in possession of the property upon the security 
which he has already given. Held that the 
High Court had no jurisdiction, under s. 4, 
Reg. XVI. 1797, to suspend the restitution, 
and that the defendant was entitled to enforce 
restitution without giving security. In the 
matter of the petition of Rajkissen Singh, 

B. L.R. Sup. Yol. 603 = 6 W.R. Mis. ill. [F., 

9 W.R. 402, P.B. =B.L.R. Sup. 985, 1 B.L.R. 
A.C. 146=10 W.R. 131, 16 W.R. 289 ; R., 3 

C. 720 = 2 C L.R, 75.] 

(5) —S. 4—See APPEAL TO PRiVY COUNCIL 

—Stay of execution pending appeal, 6 

W.R. Mis. 17, 45, 5 W.R. Mis. 37, 10 M.l.A, 
196, 8 W.R. 275. 

(6) —S. 4 —See SURETY—MISCELLANEOUS, 

6 B.L.R. App. 126 = 14 W.R. 410. 

Reg, I of 1798 (Bengal Land Condi¬ 
tional Salesi. 

[SHORT TITLE GIVEN, ACT I OF 1903, 
Rep. (EXCEPT IN THE PUN.JAB, THE N.W 

Frontier Province and the Sonthal 

PaRGANAS), act IV OP 1882. DECLARED 

in force—in the Sonthal Parganas, 

Reg. hi of 1872, s. 3, AS AMENDED BY 
Reg. hi op 1899, S. 3 ; in THE PUNJAB 
(EXCEPT SUCH PARTS AS RELATE TO IN¬ 
TEREST), ACT IV OF 1872, S. 3 ; IN THE 

N.W, Frontier Province (except such 

PARTS AS RELATE TO INTEREST), REG VII 
OF1901, S, 4.] 

[1)—Reg. I of 1798—Reg. XVII of 1806, s. 7 
Mortgage Tender ,— If a mortgagor deposits 
money in Court without placing any actual 
restriction on its being paid over to the mort¬ 
gagee, but with express notice that the mort¬ 
gagor denies the existence of any mortgage, and 
intends to sue to recover back the money so 
deposited, this would not be such a deposit, 
within the meaning of Regs. I of 1798 and 
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XVII of 1806, as would save the right of re¬ 
demption. ABDOOR RUHMAN v. KISTO 
LALL GHOSE, B.L.R. Sup. Yol. 598 = 6 W.R. 
225. IF., 6 A. 398 = a.W.N. 1884, 137 ; D., 
25 W.R. 259.] 

(2}—See APPEAtj — ACTS AND REGULA¬ 
TIONS, 19 W.R. 122. 

(3) —See Mortgage — General, W.R. 
1804, 219. 

(4) —See Mortgage — accounts Bet¬ 
ween mortgagor and mortgagee, 2 

Hay 17. 

f5)—See mortgageRedemption, B. 
L.R. Sup. 613. F.B. = 6 W.R. 240, W.R. 1864, 
183. 

(61—See Revision—General, 107 P.R. 
1890. 

(7) —s. 2—See Mortgage—FORECLOSURE, 

5 B.L.R. 389=13 W.R. 364. 

(8) —S. 2-See Mortgage—Redemption, 

5 W.R. P.O. 47 = 10 M.I.A. 310. W.R. 1864, 
219. 3 B.L.R.A.O. 141, 6 B.L.R. App. 53 = 14 
W.R. 278. 

(9) —S. 3—See MORTGAGE—REDEMPTION, 

1 W.R. P.O. 19 = 10 M.LA. 1. 

-Reg. Y of 1799 (Bengal Wills and In¬ 
testacy). 

[SHORT TITLE GIVEN, ACT V OP 1897. 
Ss. 5, G, AM., Ben. Reg. V of 1827. Ss. 2. 3, 
EEP. IN PT.. ACT XL OF 1858. SS. 1,2,3,7.8 
REP. IN PT., ACT XVI OF 1874. TITLE REP. 
IN PT., ACT XII OF 1891. 3S. 2,3, REP. IN 

PT., S, 7 REP IN PT. AND AM., ACT I OF 1903. 

S. 2 REP. IN PT. [IN Bengal (except 

THE SAMBALI*UR DISTRICT), EASTERN 

Bengal and Assam], act XXI of 1870, 
AM. (IN AGRA); ACT XIX OF 1886, REP. 
(IN Burma), act xui of 1898, s. 18. 
Declared in force—throughout Ben¬ 
gal (EXCEPT THE SAMHALPUR DISTRICT), 

Eastern Bengal and Assam, except as 

REGARDS the SCHEDULED DISTRICTS. ACT 
XV OF 1874, SS. 6, 7; IN THE CENTRAL PRO¬ 
VINCES AND THE SAMliALPURE DISTRICT 
(SS. 4,5.6. WITH A MODIFICATION, ACT XX 
OP 1875. S 3: THE MODIFICATION REP. IN 
THE SAMIULPUUE DISTRICT, ACT VII OF 
1905 : IN AJMERE (SS. 4, 5, 6. WITH A MODI¬ 
FICATION), Reg. Ill OF 1877, s. 3.] 

(1) —See LUNATIC, 10 B.L.R. 364 = 19 W.R. 
1G3. 

(2) —S. 4— Order under Regulation, if a decree 
—Appeal if lies against order — .Idmtnisfrafion 
of estates of persons dying intestate—Order decid¬ 
ing claims of rival claimants for possession of 
properties—Order for security—Regular swif. if 
necessary to be brought—Jiirisdiction of Judge 
to make order, when arises .— The proceeding for 
the administration of the estate of a person 
dying intestate under Regulation V of 1799 is 
not a suit, and tho order by the District Judge 
soleoting one of several persons os tho claimant, 
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into whose possession the properties should go, 
and calling upon him to furnish security, is not 
a decree, as it does not adjudicate or conclusively 
determine the rights of the parties with regard 
to all or any of the matters in controversy, and 
is not appealable as a decree. It is not appealable 
as an order, as it does not fall within the des¬ 
cription of appealable orders under the Civil 
Procedure Code, nor is any provision made for 
appeal in the Regulation itself. But the 
memorandum of appeal may be treated as an 
application for rovision. i25 C. 757, 13 O.L J. 
467, R.) A District Judge has no jurisdiction 
to make any order under s. 4 of Reg. V of 1799, 
unless a claimant has taken possession and a 
regular suio has been preferred by the party out 
of possession. It is only during the pendency 
of such regular suit for adjudication of the dis¬ 
pute between the rival claimants, one of whom 
is in possession, that tho Judge is authorized to 
j take security from one of tho parties and to 
place him in possession of the disputed property. 

Setara Begum v. syed Paiz ali khan, IS 
C.L.J. 677. 

(3) —S. 5-SecL andlord and Tenant- 

Relationship OF LANDLORD AND TENANT, 

4 B.L.R. App. 80=13 W.R. 194. 

(4) — Ss. 5, 7—Rejection of application to be 
put in possession of the estate of the deceased — 
Appeal. —During tho course of a proceeding 
under Regulation V of 1799, tho appellant 
applied under ss. 5 and 7 of tho Regulation that 
the property of the deceased intestate might be 
handed over to him on the ground that ho was 
the heir. The Court dismissed the application; 
held, that the order rejecting tho application 
was not appealable. BHURE Lal BRAHMAN 

V. The Secretary of State for India 
IN Council, lo Ind. Cas. 414. 

(5) —S. 7—Swit ar/atnsf Secretary of State 
before the property of a deceased vested in him— 
Premature, —A District Judge, purporting to 
act under s. 7 of Regulation V of 1799t took 
possession of the property of a deceased person, 
whoso property was not claimed by any person. 
A creditor of tho deceased brought a suit for re¬ 
covery of bis dues against the Secretary of State. 
Held, that tho liability of Secretary of the State 
does not arise, unless property vests in him 
under tho Regulation. RAM Narain DUBE 
V. The SECRETARY OF STATE FOR INDIA, 

4 A.L J. 144 = A.W.N. 1907, 66 = 29 A. 277. 

(6) — S. 7, applicability of, only to twoi’eabfe 
property—Claim to immoveable property, not 
siibjcct to one year's limitatioti. —In this case 
the High Court held that tho decision of tho 
Principal Sudder Ameon on several of the issues 
was manifestly erroneous. Ho should not have 
hold that tho suit was barred because it was 
not brought within one year of the proclama¬ 
tion issued under s. 7 of Reg, V of 1799. The 
section of the law applies only to moveable 
property and not to landed estate which was 
the Bubjeot of the present suit. Also the 

t section of the Limitation law, vis., ol. 5, s. 1. 
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Act XIV of 1859, which the Principal Sudder 
Ameen had applied, referred to summary deci¬ 
sions and orders, and in the present case 
there had been no summary decision or order 
passed against the plaintiffs in any Court. 

Shib Ram Lal v. Raj Coomar Mitter 6 

W.R. 48. 

(7) -S. 7—See PROPERTY, 15 W.R. 302. 

(8) —S, 7 —See No. 4, supra. 

Reg. YII of 1799 (Recovery of arrears 
of Rent and Revenue.) 

[Rep. act XVI of 1874.] 

(^) Summary suit for rent under Ben. Reg. 
VII of 1799—^ciXo/ 1859—Re?. VIII of 3841, 
s. 4. Where a summary suit for rent under 
Reg. VII of 1799, was commenced before the 
passing of Act X of 1859, it was held that the 
unsuccessful party vvas not, bv reason of the 
decision in that suit having been given after 
that Act came into operation* deprived of his 
right, under s. 4, Reg. VIII of 1841, the contest 
the justice of the summary decision by a 
regular suit. GOBIND Ohunder Mookerjee 
v. Kalla Gajee, B L r. Sup. Yol. 626 = 2 
Ind. Jup. N.S. 119 = 7 W.R. 185. 

(2) —Sre Civ. Pro. Code. 1908. 0. XXI, 
r. 2. 1 B.L.R. A.O. 76=10 W.R. 104. 

(3) —See Landlord and Tenant—pay¬ 
ment OP rent by tenant. 2 W.R. 57, 

(4) —See Limitation act, 1908, s. 12, 5 W. 
R. 100. 

(5) —See Limitation Act, 1908, art. isi, 17 
W.R. 471. 

(6) —See Ben. Reg. VIII op 1819, s. 18, 
cl. 4, B.L.R. Sup. App. 10 = 5 W.R. 100. 

(7) —Suit for balance after execution of 
decree for rent—Suit under Rent Act to 
recover sum due after sale in execution of decree 
under — See RIGHT OF SUIT—DECREES, 
Marsh 340 = 2 Hay 445. 

(8) —S. 15, ol. 7—See LANDLORD AND 

Tenant-Ejectment, 2 W.R. 154. 

(9) —s. 25—See SALE—SALE FOR ARREARS 
OP RENT—DEFAULTERS. 13 W.R. 302. 

Reg. I of 1800 (Guardians and Minors 
not subject to Court of Wards). 

[Rep., act XL of 1858.] 

See Lunatic, lO B.L.R. 3G4 = 19 W. 
R. 163. 

■-Reg. YIII of 1800 (Bengal Revenue- 

free lands.) 

[Short title given, act I of 1903, s. 
19. REP. IN PT., act XVI OP 1874. REP, 
except s. 19. Ben. Act VII of 1876. Title 
REP. INPT., Act XII OP 1891. REP. (IN 
Agra, except certain areas), act XIX 

OP 1873, IN ASSAM (EXCEPT THE LUSHAI 

Hills), reg. i of 1886. Declared in 
force — Throughout Bengal (except 
the Sambalpur District) and Eastern 
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Bengal, except as regards the Sche¬ 
duled Districts, act XV of 1874, s. 6 ; 
IN the sonthal Pargannas (s. 19), Reg! 
Ill of 1872, S. 3, AS amended BY ReG. Ill 
op 1899, S. 3.] 

(D—See Evidence — Miscellaneous 
Documents, 9 W.R. i05. 

(2) Entries in registers kept under—Eviden¬ 
tiary value—See TITLE, 16 C.W.N. 683. 

(3) — s. 21 —See Hindu Law—Alienation. 

9 M.I.A. 39. 

Reg. X of 1800 (Bengal Inheritance). 

[Short title given, act V of 1907. 
Ext. to Cuttack, Ben. Reg. Xll of 1805, 
S. 36.] 

~application of the Regulation to undivided 
Zamindari. —Reg. X of 1800 does not apply to 
undivided Zemindartes in which a custom pre¬ 
vails that the inheritance should be indivisible, 
but only to Jungle Mahals^ and other entire 
districts where local customs prevail; and there¬ 
fore. only partially, and to that extent, repeals 
Reg. Xr of 1793. By Reg. IV of 1793, it is 
provided, that in suits regarding succession, in¬ 
heritance, marriage, and caste, and all religious 
usages and institutions, Mahomedan laws with 
respect to Mahomedans and Hindu Laws with 
respect to Hindus, are to be considered as the 
general rules by which Judges are to form their 
decision ; according to the true construction of 
which the Mahomedan law of each sect ought 
to prevail as to the litigants of that sect, and 
not the general or Soonee Mahomedan law, 
RAJAH DEEDAR HOSSEIN v. RaNEE ZU- 
hoor-OON-NISSA* 2 M.I.A. 441 = 2 Suther. 
App. 5 = 1 Sar. 217. 

(2)—See Hindu Law—Inheritance. 32 
C. 6. 

-Reg. II of 1803 (ZUla Courts, Ceded 

Provinces.) 

[Rep., act VI OF 1871.] 

(1‘—Putni lease granted when—was in force 

Lease void—Suit to recover possession of 
mouzahs leased —Limitation, starting point 
of. — Where, when Reg. II of 1803, as 
amended by Reg. II of 1805, was in force, 
a putni lease of certain mouzahs was granted 
and the lease was void, the period of limitatioo 
for a suit by the rightful owner to recover 
possession of the mouzahs ran from the date on 
which the cause of action arose (i.e.,) when 
the lease was granted. RAl EANOMALI ROY 

Bahadur v. Jagat Chandra Bowmick, 1 
C.L-J. 319 = 9 C.W.N. 673 = 15 M.L.J. 267 = 32 
C. 669, P.C.=2 A.L.J. 794 = 32 I.A. 80=8 Sar. 
784. 

(2) —See ACT OF STATE, 6P.B. 1867. 

(3) — See 3 URisDicTioN—C auses of juris¬ 
diction. 1 W.R.P.C. 35 = 8 M.I.A. 291. 

(4) —S. 3—See Mortgage — Foreclo¬ 
sure, 7 M.I.A. 323. 


(5)—S. 18—See LIMITATION—MISCELLA¬ 
NEOUS, 5 W.R. P.O. 95. 
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(6)-8. 18, cl. 3-See LIMITATION—MIS¬ 
CELLANEOUS, 4 W.R.P.G, 111 = 7 M.l.A. 
104. 

--Reg III of 1803 (Civil Suits. Ceded 

Provinces) 

[Rep,, (Except in certain areas) 

ACT, XIX OF 1h73 ] 

See Ben. Reg. Ill of 1793, 56 P.R. 1876. 

-Reg XXXI of 1803 (Non-Badshahi 

grants, Ceded Provioces). 

[Rep., (EXCEPT IN CERTAIN AREAS ACT 
XIX OF 1973 ] 

8. 6 — Settlement of land by proprietor 
renenue free — Coodiiion rendering other 
lands of grantor liable for the revenue of the 
lands granted, wh»>ther enforceable — See 

Grant -CoNsTuucTiON, 2i a. 12 = a.w.n. 
1898, 149. 

-Reg. XXXIY of 1803 (Interest, Ceded 

Provinces.) 

[Rep. Act XV op 1874 ] 

(1) — See Mortgage- accounts between 

mortgagor and MORTGAGEE, 2 A. 593 
P.C.=7 l.A. 51. 

(2) —Ss. 9,10, provisions as to interest under, 
not affected by subsequent enactments (Acts 
XXVIII 0 / 1855. XIV 0 / 18701—Tran.s/er of 
Property Act (IV of 1882), s. 2, saving of 
previous legal relations —In this suit for 
redemption, the plaintiff alleged that both upon 
the construction of the mortgage-deed and 
under the provisions of ss. 9, 10 of Regulation 
XXXIV of 1803, which governed and regulated 
the operation of that deed, the amount of 
money which the defondant derived by way of 
profits from the mortgaged property was 
sufdcient to pay oil the mortgage-money with 
interest at tbo above Regulation rate of 12 per 
cent., per annum. Tbo said Regulation provid¬ 
ed that tbo rate of interest allowablo to 
the mortgagee was not to exceed 12 per cent., 
per annum, any contract for higher rate 
notwithstanding. The mortgage, in the present 
case, was of the year 1846, and the provisions 
of the above Regulation relating to interest 
attached as incidonts to the moregagor's right, 
such provisions not having been disturbed by 
any of the subsequent enactments (Aots 
XXVIII of 1655 and XIV of 1870) of the Trans¬ 
fer of Property Act (IV of 1882), s. 2. SAMAR 

ALI v. Kauim ullah, 8 A. 402 = A.W.N. 
1886,139. 

(3)— Ss. 9, 10 — Mortgage — hiabiliiy to 
account — Validity of agreement. —When a mort¬ 
gagor contracted that ho should not have any 
right or claim to an account of mesne profits 
during the time of the mortgagee's possession, 
suoh a stipulation is valid in law and binding 
on the mortgagor even though it is opposed to 
ss. 9 and 10 of Reg. XXXIV of 1803. BUDRI 
PRASAD V. MURLIDHAU. 6 C.L.R. 237, P,C. 

= 2 A. 693»7 l.A. 51 = 4 Sar. 100. 
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(4) —S. 10—See Nos. 2 and 3, supra. 

(5) —S. 12—See Mortgage — FORECLO¬ 
SURE, 5 B.L.R. 389 = 13 W.R. 364. 

-Reg. LIl of 1803 (Court of Wards, 

Ceded Provioces-) 

[Rep., (in Agra, except in certain 

AREAS), Act XIX OF 1873. REP. (IN THE 

Central Provinces and the Sambalpur 
District), act XVII of 1885. Exercise 
OP functions by Lieutenant-Governor 

in AGRA validated, aCT XIX OF 1886, 
S. 2.) 

(11—Sec Court OF Wards, 9 W.R.P.G. 9 
= 11 M.l.A. 468. 

(2) —S. 7—See COURT OP WARDS, 5 A. 142, 
P.C. = 9 l.A. 182=13 G.L R. 232. 

(3) —S. 37— Disqnali fi >d proprietor^ Proce¬ 
dure preliminary to taking estate under Court 
of Wards—Procedure to be followed strictly. — 
The provisions of the regulation should be 
strictly followed in order to efiect the disqua¬ 
lification of any particular person; and it must 
not be assumed that a female proprietor was 
necessarily a disqualified person from the 
estate being in fact under tbe charge of the 
Court of Wards, (H M LA. 468, R.) It follows, 
therefore, that it rests upon one seeking to in¬ 
validate an adoption by reason of the provi¬ 
sions of s. 37 of the Regulation (i.e., on the 
ground that tbo person making it was a dis¬ 
qualified proprietor), to give strict proof, not 
only that tho estate was in the actual posses¬ 
sion of tbo Court of Wards, but that tbe neces¬ 
sary legal preliminaries to the disqualification 
of the female proprietor bad regularly taken 
place. ISHRI PRASAD SlNGH v. LALL JAS 

Kunwar. 22 A. 294 = A.W.N. 1900, 82. 

-Reg, Y of 1804 (Native Officers). 

[Rep., act XVI OF 1874.] 

S. 16—5ee APPEAL—ORDERS, 3B.L.R.A.G. 
370 = 12 W.R. 323. 

-Reg. II of 1803 (Limitation). 

[Rep., Act vai of 1808.] 

(D—See Burden of proof—Limitation 
AND adverse possession. 5 W.R. 136. 

(2)—See Limitation — Miscellaneous, 
5 W.R. P.C. 95, 1 M.l.A, 446. 

(31—See POSSESSION —ADVERSE POSSES¬ 
SION, 1 M.l.A, 482. 

(4) —See Ben. Reg. Ill of 1793, 2 Knapp. 
225. 

(5) —See Ben Reg. II OF 1803, 1 C.L.J. 
319 = 9 C.W.N, 678, P.C. = 15 M.L.J. 267 = 32 
C. 669 = 2 A.L.J. 794=82 l.A. 80. 

(6) -S. 2—See LIMITATION—GENERAL, 6 
W.R. P.C. 3 = 2 M.l.A. 390. 

(7) -S. 2—See Limitation AOT. 1908, art- 
149, 6 W.R. 115. 

(8) —S. 2, ol. 9—See BURDEN OP PROOF- 
LANDLORD AND Tenant, 4 M.l.A. 466. 
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(9) —S. 2, cl. 2— See Limitation— MiscBL- 
IiANEOUS, 3 W.R. P.C. 31 = 8 M.I.A. 225. 

(10) —S. 3—See Ben. act XI op 1859, 
as. 11, 13, 54, 3 B.L.R.A.C. 446 = 12 W.R. 
440. 

(10) — S. 3— See Limitation — Miscel¬ 
laneous, 6 W.R. P.C, 24 = 3 M.I.A. 1, 5 W. 
R. P.C. 68 = 7 M.I.A. 238. 

(11) —S. 3—See POSSESSION—SUITS FOR 
possession, 22 W.R. 165. 

(12) —S. 3, cl. 1 — See LIMITATION — 

General, 4 w.R. P.C. 103 = 6 m.i.a. 494. 

(13>—S. 3. cl. 2—See LIMITATION—QUES¬ 
TION OP LIMITATION. 1 Ind. Jur. O.S. 23. 
Marsh 22 = 1 Hay 55. 

(14) —S. 3, cls.2aad 3—See LIMITATION ACT, 
1908, arts. 132 and 144, 16 W.R.P.C. 19 = 8 

B. L.R 122 = 14 M.I.A. 101. 

(15) —S. 3, cl. 3—See LIMITATION—L.AW 

OP Limitation. 9 W.R. 158. 

(16»—S. 3. cl. 3—See POSSESSION — AD¬ 
VERSE POSSESSION, 8 W.R. 232. 

-Reg. XII of 1805 (Cuttack Land- 

revenue.) 

[SHORT TITLE GIVEN, ACT 1 OP 1903, AM., 
Ben, Reg. XIV of 1825. S. 3i rep. in pt.. 
Act X OP 1840. S. 24, REP. INPT., ACT X OF 
1859, S. 28. S. 32 REP., ACT XVI OF 1864. 
SS. 12 TO 16 REP., ACT XVI OF 1874. S. 30 
REP. IN PT., ACT XII OF 1891. S. 36 REP. IN. 
PT., S. 37 REP., ACT XI OP 1893, SS. 1, 31 
REP. IN PT., SS. 2 TO 11 REP., SS. 18, 20, 22, 
26, 28, 30 AM. ACT I OF 1903.] 

(1) —See Hindu Law—Inheritance, 32 

C. 6. 

(2) —S. 33—Apolicability—See BEN. ACT VI 
OP 1870, s. 1, 15 C.W.N. 300 = 9 Ind. Cas. 
- 688 . 

-Reg. XYII of 1803 (Joint Undivided 

Estates.) 

[REP., ACT XXIX OF 1371.] 

See Lunatic, lO B.L.R. 364= 19 W.R. 
163. 

-Reg. II of 1806 (Civil Procedure.) 

[Rep , act X of 1861.] 

(1) — See ATTACHMENT-SUBJECTS OF AT¬ 
TACHMENT, 12 W.R. 391. 

(2) -SeeLEASE—M iscellaneous, i W.R. 
63. 

(31—See MESNE PROFITS — MISCELLA¬ 
NEOUS. 9 W.R. 450. 

(4)—See S4LE—SALE IN EXECUTION OF 

Decree—PROCEEDS of sale, Right to, 
12 W.R. 48. 

% 

-Reg. XYII of 1806 [Bengal Land 

(Redemption and Foreclosure.)] 

[Short title given, act I of i903. 
Rep. (except in the Punjab, the N. W. 
-Frontier Province and the Sonthal 

0. VIII—50 


continued. 

-2.—Bengal Regulations— continued. 

Parganas), Act IV of 1882 . ss. 7 and 8 
declared in force—In the Sonthal 
Parganas Reg. Ill of 1872, s. 3, as amend¬ 
ed BY Reg. Ill of 1899, S. 3, IN THE PUN¬ 
JAB, ACT IV OF 1872, S. 3 ; IN THE N.W. 

Frontier Province, Keg. VII of 1901, 
S. 4.] 

(1) —Condi^ionaZ sale — Year of grace, when 
commences—Date of order of firstCourt — Punjab 
Civil Code, part II, s. 6. cl 7.—A conditional 
vendee obtained a decree -n 28-9-1865 bo the 
effect that, if the vendor did not pay within 
the year of grace the sum found due to the 
vendee, the conditional sale would merge into 
an absolute sale. On appeal by the vendor, 
the appellate Court on 3-5-1867 confirmed the 
order of the first Court except in the matter of 
interest. Held that the y^ar of grace ran from 
the date of the order of tbe first Court (i e., 
28-9-1865). Reading s. 6. cl. 7 of the Punjab 
Civil Code, Part II, by the light of Reg. XVII 
of 1806, it would appear that a conditional 
vendor probably lost his right to have his 
appeal beird if he did not lodge the sum decreed 
within the year of grace, for, by his omitting 
to do so, the sale becomes an absolute one, and 
the fact of an appeal having been lodged could 
not extend the year of grace within which it 
was absolutely necessary to pay the money, if 
the conditional vendor wished to obviate the 
operation of the law. JehaNGEER v. SAIN 
DaSS, 42 P.R. 1870. 

(2) — Mortgage — Notice of foreclosure — P.egu- 
lation XVII of 1806.—The words “ legal repre¬ 
sentative ” in Regulation XVTI of 1806 are not 
used in the sense of a universal legal represen¬ 
tative, such as an heir ; a purchaser of mortga¬ 
ged property is included within the meaning of 
the term, and, as such, is entitled to notice of 
foreclosure whether be be a purchaser of the 
whole property or of a distinct and definite 
portion only, and whether the mortgagee has 
or has not consented to the assignment. 
GANGA GOBTND MANDAL V. BANI MADHAB 
GHOSE, 3 B.L.R.A.G 172 = 11 W R. 548. 
[F., 23 W.R. 25. 31 P.R. 1883; Expl., 23 
W.R. 96.] 

(3) — Mortgage — Foreclosure proceedings — 
Service of notice—Substituted service when per- 
missible^Demand by registered notice -Burden 
of proof—Evidence,—In oTdeT that the mort¬ 
gagee should obtain foreclosure of the whole 
mortga.ge every rnortgagor should be served with 
a notice. In a suit for foreclosure of a mortgage 
by way of conditional sale it is for the plaintiff 
to prove a demand from each mortgagor prior 
to issue of notice, the failure to prove which 
would be fatal to his suit. The demand may 
be made by means of a letter sent through post 
registered, it would be presumed that the letter 
reached its destination when it is not returned 
to the mortgagee through the Dead Letter 
Office, though the presumption is neither 
obligatory nor conclusive. The contents of 
the letter being in the nature of a demand 
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Bengal Regulations— continued. 

should be proved. It is not essential that 
.'CTvice of notice under the Regulation should 
l>e personal. The provisions of the Civil Pro¬ 
cedure Code as to service of process, so far as 
they are not contrary to the Regulation, aro 
applicable by force of e. 647 of the Code, 
lo the service of notices issued under the 
Regulation. The finding of the District Judge 
in the foreclosure proceedings that notice has 
been duly given to the mortgagor is not even 
facie evidence of the provisions of the 
Regulation having been complied with, the 
services of the petition for foreclosure and the 
notice in the form prescribed by the Regula¬ 
tion mu't bo strictly proved. Though sub¬ 
stituted service is not confined to cases in 
which it is established that the mortgagor is 
keeping out of the way, yet the stringent 
requirements of the Regulation would not, 
in the absence of strict proof of evasion of 
service, be complied with by substituted 
."orvico of notice. Substituted service on one 
of the mortgagors who was a fcm.alc not 
being considered sufficient, and the allegation 
not having been established that she made 
an admission of having been duly served 
with notice the foreclosure proceedings were 
held as infructuoua. SHfcIKH FA/AL iLAHl 
V. HAZAUI SINGH. 63 P.L.R. 1902=48 
P.R. 1902 

{■i)~Misprints in notice.—Held, that mere 
clericaUhps or misprints, which can possibly 
mislead no one, in a notice issued under Rog. 
X\ II of 1800, do not render the foreclosure 
proceedings void. The use of the word “ Act " 
in the vernacular and ** Resolution" or " Zirlu- 
tion’ for '■ Regulation " cannot bo held to 
mislead the mortgagor when the application 
for issue of notice as well as the rest of the 
notice itself is properly worded in all particu¬ 
lars. Jiw.xN Ram v, amir Beg, 124 P L.R. 
1901 = 38 P.R. 1901. (24 P.R. 1896, 25 P.R 

1897, 6 P.R. 1901, 9 P.L.R. 1901. li,) [R., 21 
P.R. 1903 = 83 P.L.R. 1903. 109 P.R. 1901.] 

(5) Act IV of 1882— Procedure—foreclosure 
of inoitgage. — Held that whore notice of fore- 
cIoMii-e of a mortgage by conditional sale had 
betfi duly issued in accordance with the provi¬ 
sions of Regulation XVII of 180G, the coming 
into force of Act IV of 1882 during the time 
limited by the above mentioned notice would 
not prevent such notice tsking the legal effect 
provided for by the Regulation. BAM NATH 
RAI v. SHEOBARAN RAI, A.W.N. 1894, 2. 

{Q>)—Interest—Reg> XV of 1793.—Reg. XVII 
of 1806 is not inconsi.stent with Reg. XV of 
1793, as the former refers to accumulations of 
interest, whatever the rate may bo, and the 
hitter to rates of interest. RaJA BAUDA KANT 
Kai v. BHAGWAN Das. 1 A. 344. 

(7) — Mortgage-Foreclosure-Hotice.—k notice 

i.^sued by the District Court under Reg. XVII 
of 1906, wh ich did not boar the signature of 
the Judge whoso seal alone was fixed to the 
document, was hold to bo informal and bad. 


I Regulations—continMQdi, 

I 2.—Bengal Regulations— continued. 

aud the foreclosure proceedings were, there¬ 
fore, invalid ab tnitio. Basdeo SINGH v 
Matadin Singh, A.W.N. 1882. 25. 

(8)—Foreclosure proceedings taken under the 
Regulation, validity of—Notice issued under 
the Regulation, procedure necessary to be o6- 
SCI ved tn the issue of—Duty of Civil Courts 
Redemption, Suit for—Qbjection to attachment 
—Dismissal for want of prosecution, effect of— 
Regular suit necessary to set aside the order .— 
A person, who reiiesupon the foreclosure of a 
mortgage under Regulation XVII of 1806, 
must prove that e^cu step required by that. 
Regulation was pru[;erly performed. Where, 
therefore, it is proved that the notice issued to 
the mortgagors did not contain the signature 
of the presiding tdficer, the mere fact that the 
order passed stated " as the service has been 
duly effected, let the application be consigned 
to the records,” was no proof that the pres¬ 
cribed procedure had been followed. In the 
absence of proof of such procedure, the fore¬ 
closure caunot bo deemed to have been com¬ 
plete. The action of the Civil Court in issu- 
j lug and serving notice is purely miuistorial, and 
it IS only when a mortgagee seeks for posses¬ 
sion of property that the Court isovUed upon 
to decide judicially wuether the prescribed pro¬ 
cedure has been followed. When au objection 
to an attachment had been thrown out on the 
ground that the objccior failed to deposit the 
necessary process-fee, the order disallowing 
the objection is conclusive against the party 
against whom it has been passed, if no 
regular suit has been brought within a year 
to got the said order set aside. DharMA v. 
Madak Sinhih, 12 Ind. Cas. 345. (11 0. 0. 

180. F.) 

[0)—Mortgage — Onus — Promulgation of 
statute. —Reg. XVII of 1806 took effect, not 
from the date on which it was passed by 
the Governor-General in Council, uia., 11th 
September 1806, but from the date of its pro¬ 
mulgation. Suit in 1863 for the redemption of 
certain property in Zillah Sarum conveyed to 
the dofeudant by a deed of conditional sale in 
1301, the day of piymont on failure of which 
the sale was to become absolute being the 
28th September 1800. Htld that the ontis of 
showing that the Regulation was promulgated 
in Sarum prior to iho 28th Septombor. 1806, 
lay on the plaintiff who sued for redemption; 
and that, as be had failed to give such evidence, 
his suit must bo dismissed, SaRIFUNNISA v. 

Sheikh Inayet Hossein, B.L.R. Sup. Yol. 
415 = 5 W.R. 88. [R., l M. 22. 6 C. 564 = 7 

i C.L.R. 683, 8 iM. 185; Cons., 7 B.L.R. 136, 
B.C. = 13 M.I.A. 560=15 W.R. P.O. 35; D.. 
14 W.R. 375.] 

(O-n)— Punjab Alienation of Land /Icf (XIII 
of 1900), s. 0—Mortgage of condifiouai sale — 
Mortgagor not member of agricultural tribe — 
iJcruicfl of notice under Regulation {XVII of 
1806) — Commencement of year of grace —Aforf- 
gagor notified as member of apricuRurai 
$u6se^tt«nt to commencement of year of gracf 
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-2.—Bengal Regulations—con/inwed. 

But before its expiry—Suit for possession after 
expiry of year of grace—Not a suit on mortgage 
—Power of Deputy Commissioner to interfere — 
Power of Civil Court to make reference. —On 
23rd July, 1909, a notice of foreclosure was 
issued under Regulation (XVII of 1806), to a 
mortgagor who was not then a member of an 
agricultural tribe under the Land Alienation 
Act. A The notice was served on 17th August, 
1909, and the year of grace began to run 
against the mortgagor. On 26th May, 1910, 
the mortgagor’s tribe was declared to be an 
Agricultural tribe. After the expiry of the year 
ot grace, the mortgagee sued the mortgagor for 
possession of the mortgaged land as proprietor 
thereof. fieZd, that :—(1) the suit for posses¬ 
sion was not a suit on a mortgage ; (2) as soon 
as the year of grace expired, the mortgagee be¬ 
came ipso facto full owner of the mortgaged 
land f38 P.R.1904. 20 P.R. 1905, 38 P.R. 1905, 
iv.); (3) the fact that the mortgagee became a 
member of an agricultural tribe before the 
expiry of the year of grace could not stop the 
year of grace from running, with the efiect of 
vesting in the mortgagee the proprietary rights 
in the land at its expiration ; (4) the mortgage 
had ceased to exist after the expiry of the year 
of grace, and that, consequently, the Deputy 
Commissioner was precluded from exercising bis 
powers of interference under s. 9 (2) of tbe Pun¬ 
jab Land Alienation Act ; (5) the Civil Court 
was not bound to make a reference under s. 9 
(3) of the Act, as tbe suit was not instituted on 
a mortgage. BuLANDA v. DIWANU, 109 P. 
W.R. 1912 = 14 Ind. Cas. 332. 

(iO)—This circular enjoins observance of the 
proper practice with regard to the taking of 
formal contemporaneous proof of the service of 
notice in foreclosure-proceedings under Regu¬ 
lation XVII of 1806. Civ. Oir. No. 8 of 7th 
March 1874, 21 W.R. H C. Rules and Ors. 16. 

(U)—See ACT I OF 1868.3. 6, 2 C.P.L.R. 
130. 

(12) —See CIV. PRO. CODE, 190S, s. 16, 12 
C, 614. 

(13) —See Civ. PRO. CODE, 1903, s. 105, 162 
P.L.R. 1903 = 71 P.R. 1903, 

(14) —See ClV. PRO. CODE, 1903, s- 115, 
A.W.N. 1882.2, A.W.N. 1882, 32. 

(15) —Suit for redemption — Proceedings 
under, necessary to extinguish title of mort¬ 
gagor—See ClV- PRO. Code, 1908, 0. xxi, 
rr. 23, 25, 9 Ind. Cas. 431. 

(16) —See Letters Patent, High Court, 
1865—OAIiCUTTA, s. 12, 11 B.L.R. 301. 

(17) —Suit for foreclosure—Suit for posses¬ 
sion barred—Effect—See LIMITATION ACT, 
1903, s. 31, 9 Ind. Cas. 1038. 

(18) —See LIMITATION ACT, 1908, art. 120, 
14 A. 405, P.B. = A.W.N. 1892. 108, A.W.N. 
1886, 69. 

(19) —See LIMITATION ACT, 1908, arts. 134, 
148, 9 A. 97. 


Regulations —continued, 
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(20) —See LIMITATION ACT, 1903, art. 135 
16 G. 693 = 16 I.A. 85, P.C. 

(21) —Mortgage by conditional sale—Bar of 
remedy while Regulation was in force—No 
revival of remedy after T. P. Act— See LIMITA¬ 
TION ACT. 1908, acts, 135, 147, 8 C P.L.R. 83. 

(22) —Suit for redemption of a mortgage by 
way of conditional sale — See LIMITATION 
ACT, 1908, art. 148, P.L.R. 1900, p. 167. 

(23) — See MORTGAGE — CONDITIONAL 
SALE, 15 W.R. 35, P.C.=7 B.L.R. 136 = 13 
M.I.A. 560. 

(24) —Mortgage—Conditional sale — Agree¬ 
ment to pay interest annually and in default 
of payment for six years mortgage lo become 
sale—Applicability of, to such agreement— See 

Mortgage—CONSTRUCTION of mortgage- 

deeds, 60 P.R. 1906. 

(25) — See MORTGAGE —CONSTRUCTION OP 
MORTGAGE-DEEDS, 3 C.L.J, 601. P.O. = 10 0. 
W.N. 778 = 28 A. 496 = 3 A.L.J. 712 = 1 M.L.T, 
297. 

(26) — See MORTGAGE — REDEMPTION, 5 
W.R. P.C. 47 = 10 M.I.A. 340, W.R. 1864, 183. 
28 P.R. 1908 = 41 F.W.R. 1908 = 141 P.L.R. 
1908 = 7 B.L.R. 136, P.C. = 13 M.I.A. 560 = 15 
W.R. 35, 6 B.L.R. App., 53=14 W.R. 278. 

(•27)—Sec Mortgage—Sale op mort¬ 
gaged Property, lO W.R. 86=1 B.L.R, 
S.N. 3. 

(28) —Se« Mortgage—Miscella neous 

W.R. 1864, 189. 

(29) — See PRE-EMPTION — RIGHT TO 
pre-empt, 35 P.R. 1881, 11 A. 164 = A.W.N. 
1889, 48. 

(30) — See RES JUDICATA—GENERAL, A. 
W.N. 1892. 51. 

(31) —See RES JUDICATA—PARTIES, P.L. 
R. 1900, p. 241. 

(32) —See REVISION-GENERAL, 3 A. 576. 

(33) —See Transfer of Property act, 
1882, s. 2. 2 C.P.L.R. 130. 

(34) —See VENDOR AND PURCHASER- 
MISCELLANEOUS, Marsh 632'. 

(35) —S. 7—See INTEREST — SPECIAL 
CASES, 28 P.R. 1897. 

(36) —S. 7— See MORTGAGE — FORECLO¬ 
SURE, 9 W.R. 116. 

(37) —8.7—See MORTGAGE—Redemption, 
3 A. 653, F.B. = A.W.N. 1861. 42. Marsh 617. 
3 B.L.R. A.C. 141. 

Oei—S. 7—See Ben. Keg. I op 1798, B. 
L.R. Sup. 598, P.B.=6 W.R. 225. 

(39)—Ss. 7 and 8— Mortgage by way of condu 
tionale sale—Foreclosure proceedings — Notice^ 
Defects in—Demand of interest that was not 
due.—*A notice under Reg. XVII of 1806 is not 
defective merely because it was issued by one 
of the mortgagees, nor does demand of interest 
more than the amount due render the notice 
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invalid. BAWA DALIP SINGH v. BawA 
Jaimal SINGH. 134 P.L.R. 1910 = 8 Ind. Cas 

533. (3 A. 653, 3 A. 162, 84 P,R. 1832. R,) 

{40| 5s. 7 and 8— Notice, Irregularity in.— 

When the notice issued to the mortg*Ror under 
Regulation XVII of 1806 was headed—“Appli¬ 
cation for issue of a notice of foreclosure under 
s.s. 7 and 8 of Regulation XVil of i806/’ and 
the body of the notice contained the words “it is 
notified to you by this notice that if you shall 
not pay up the entire mortgage-money, etc., 
noted in the application, and thus redeem the 
said land in the manner provided for in the 
foregoing section of the said Regulation within 
one year, the mortgage will be finally foreclosed.” 
Held that the omission to .specify s. 7 in the 
notice was fatal to the validity nf the notice. 
The word ‘section’ in the notice being singular 
the mortgagor had not noticed which of the two 
.sections specified in the heading were referred 

to. RamOhandv.Sand\L KH^N, 83 P L R. 
1903 = 21 P.R. 1903. (5 P.R. 1901 = 2 P.L.R. 
1900. p. 465, 28 P. R lOOl, 9 P.L.R, 1901, 
38 P.R. 1901. 124 l^L.R 1901. 123 P.R 1894 

24 P.R. 1895, 28 P.R. 1897. li.) [li., 28 P.R. 

3 908. J 

(4p Ss. 7, 8— Mortgage — Foreclosure pro- 
ceedings Prescribed procedure imperative — 
Omission to aj/ix seal on nodce^Faial defect — 
Punjab Land Alienation Act (XIII of 1900>. 
s. 9 (‘ij Consignment of foreclosure proceed¬ 
ings to record-rootn~Com7ne7tcpment of Act be¬ 
fore expiry of year of grace —No pe^iding pro- 

WhecH fureclosurc procoodings were 
consigned to the record-room b^jfore the year of 
grace had expired, and after the cons’gnment of 
tho record, but before the expiry of the year nf I 
grace, the Punjab Alionatiori of Laiiil Act came 
into force : Held, that there wore no pro¬ 
ceedings/or f/tc A/i/orcdHieuf o/ the conditio7ial ' 

sale clause pending before tho Court at the time I 

of tho commencement of the Act. Held, also, 
that;—1 . Where a mortgagee sues for posses¬ 
sion of the mortgaged property, upon tho ground 
that he has become owner thereof under tho 
terms of tho conditional sale clause, it is incum~ 
bent upon him to prove affirmatively, that each 
and all of the conditions proscribed by ss 7 and 

8 of Regulation XVn of 1806 hive beeon duly | 
fulfilled. Ho must show th it tho loreolosiuo 
proceedings were valid in every respect. His 
plaint should distinctly allege, not only that 
tho year of grace had expired, but that the pro- ' 

cedure prescribed by law, bo'.h propiratjry to I 

and in connection with thonotico of foreclosure, 
had been duly observed. A plaintiff, who 
neither sots forth these no *essary particulars 
in his plaint, nor adduces any proof in sup¬ 
port of tho special relief which ho socks to 
enforce, cannot avoid the cvinsecjiionoos of 
hii neglect, by merely relying on the circum¬ 
stances that tho defendant did ml plead tho 
non-obsorvancG of the prescribed procedure 
but defended tho suit on other grounds. 
Tho provisions of Regulation XVII of 1806 are 


Regulations —continued. 

2.—Bengal Regulations— continued, 

not merely directory but imperative, prescrib¬ 
ing conditions precedent to the right of the 
mortgagee to enforce forfeiture of the estate 
of the mortgagor, and have for their object to 
prottet mortgagors, who are often poor and 
ignorant men, from fraud and oppression on 
the part of the money-lenders. Toe prescribed 
procedure must, therefore, be strictly followed. 
The omission to affix the seal of the District 
Judge upon the foreclosure no(ice renders the 
foreclosure proceedings bad in law and is fatal 
to a suit by the mortgage*^ for possession 
as owner. iMosSAMMAT 15AKHTAWAKI v 
SHIBAN LAL, 69 PW.R. 1912 = 13 Ind. Gas 
621 = 121 P L.R. 1912 = 59 P.R. 1912. (16 P.R. 
1888. 106 P.R. 1889. R.; 105 P.R. 1907 = 184 
P.W.R. 1907; D., n G. Ill =11 l.A. 186. 185 
P.R. 1889, F.) 

(42j —5s. 7, 8 — Mortgage by w ly of conditional 
sale Foreclosure—Notice.—Whon it lappcared 
that, in tho notice issued under ss. 7 and 8 of Re¬ 
gulation XVII of 1806, the year of grace was set 
down as running from the d ite of the notice 
itself, and not from the date of service of notice. 
Held that tho doffct in tho notice was fatal. 

Thakur Da 8 V. Muhammad Bakhsh, 74 P. 
L.R. 1906. 146 P R. 1904. 3 C. 397. ii’ ; 99 P. 

R. 1895, R.) 

(43j 5s. 7 andQ—Defectivenotice —Redemp* 

tU>n in the mamier provided for by the Regula¬ 
tion—Mortgagor instituting a suit for redemp¬ 
tion within the year of grace. — Held, that a 
notice under s. 8 , Reg. XVll of 1806, is not de¬ 
fective, merely because tho designation of 
the District Judge is not written but is im¬ 
pressed by a seal. Held, also, that a uotioe in 
which tbo mortgagor is iolonucd that if ho 
shall not redeem the property mortgaged in the 
manner provided for m s. 7 within one year 
from tho date of the notice, tho mortgage will 
bo finally foreclosed is valid, although no men- 
tiou of interest is made in it. Held, further, 
that the mortgagor’s right to redeem is lost if 
ho does not tender or deposit tho principal and 
the amount of interest duo within tho year of 
grace, and his filing a suit to got determination 
of tho amount duo to the mortgagee has not 
tho effect of oxtouding tho pcnovi of one year 
allowed by tbo Regulation. Fakiua v. PivARB 
Lal. 57 P.L.R. 1901 = 21 P. R i90l. 

(44) —Ss 7, Q — See MORTGAGE—REDEMT- 
TION. 9 A. 20 = 13 l.A. 113, P.G. 

(45) —Ss. 7 and 8 --Se 0 MORTQAOE—MISCEL¬ 
LANEOUS. 134 P.L.R. 190U 

(46 & 47)—S.s. 7.8—See TRANSFER OF PRO¬ 
PERTY ACT. 1882. ss. 2 (c). 67. 86 . 6 A. 262. 
P.B. = A.W.N. 1884. 79. 

(43 49j—Ss. 7 and 8 —Mortgage by way of 
conditional sale, loreclosure of—Sre TRANSFER 
OP Property act, 1882, s. 99, 167 P.L.R. 
1906 = 2 P.R. 1907. 

(501 — 5. 8 — Mortgaged property sifuate on 
two districts —Foreefosuro—Soroice of notice. — 
Where mortgaged property is situate in two 
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districts, an order made by the Judge of one 
district for foreclosure of the whole of the 
mortgaged property is a sufficient compliance 
with Bengal Regulation XVII of 1806, s. 8. 
[-F., 2 A. 313, 5 G.L.R. 599.] Service of the 
order of foreclosure on the widow of a deceased 
mortgagor, who was also the guardian of a 
minor adopted son of the deceased, is efiactual 
as regards the widow and the adopted son. 
RASMONEE DABEA V. PRAN KiSHEN DASS, 

7 W.R.P.C. 66 = 4 M.I.A. 392 = 1 Suther. 207 
= 1 Sar. 369. 

(51) S. 8— Mortgage — Notice. — Held^ that 
it is not necsssarv that the actual wording of 
s. 8 of Reg. XVII of 180G be reproduced 
in the notice word for word and that the use 
of words ‘ pay oS ’ instead of * redeem ’ did not 
invalidate the notice. Mussammat Sard- 
HARI v. CHIRANJI Lal. 9 P L.R. 1901 = 28 P. 
R. 1901. [R., 2i P R. 1903 = 83 P.L.R. 1903.] 

(52) —S. 8— Mortgage — Foreclosure. —S. 8 of 

Reg. XVII of 1806 contemplates a previous 
demand of payment of the mortgage money 
but it is not necessary that the demand 
should be for any specific amount. Held, that 
a notice issued under s. 8 of Reg. XVII 
of 1806 is not invalid if the official designation 
of the Judge signing it is not in bis hand¬ 
writing. Held, further, that a mistake in the 
description of the property given in the notice 
does not make it invalid. WALI MUHAMMAD 
V. Ram.ti L\L, P.L,R. 1900. p. 465 = 5 P.R. 
1901. [R., 21 P.R. 1903 = 83 P.L.R. 1903; 

D.. 109 P.R. 1901.] 

(53) — S, 8— Mortgage by conditional sale — 
Validity of notice of foreclosure—Appeal—Objec¬ 
tion to notice made, on appeal, for the first time. 
—A notice issued under s. 8 of the Regulation 
cannot be held to be defective simpl}’^ because 
(1) the area of land and khasra and khewat 
numbers were entered neither in the notice 
nor in the application for its issue, (2) the 
amounts of principal and interest were not 
specified in the notice, and (3) the signature 
of the Judge on the notice was not his proper 
official signature, the official designation being 
in print instead of being in the Judge’s own 
hand. Where a defendant, in a suit for pos¬ 
session of immoveable property, on a deed of 
conditional sale, alleged to have been fore¬ 
closed under the Regulation, had practically 
admitted the validity of a notice issued under 
the Regulation, it is doubtful whether the 
defendant is entitled on appeal to raise, for the 
first time, objections to the validity of the 
notice. BHAGIRATH v. NATH MAL, 105 P.R. 
1907. (16 P.R, 1888, 11 0. Ill, P.C. R.) 

(64)— S. 8— Mortgage of house by way of con¬ 
ditional sale — Reg. XVII of 1806, appiicability 
o/.—The provisions of Reg. XVII of 1806 apply 
to a mortgage by way of conditional sale of 
houses, so as to prevent the sale from becom- 
mg absolute until foreclosure proceedings have 
been taken under s. 8 of that Regulation, on 
account of the fact that both in the older Reg. 
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I of 1798 and in the recent repealed preamble 

of Reg. XVII of 1806 the words “ landed pro¬ 
perty ” are used, though in the same preamble, 
the word “land” occurs; that the words “land.^’ 
landed property,” and “grounds” are used in 
a very general way throughout these Regula- 
tions, notably so in the Regs. VII of 1795 a id 
and IT of 1805 ; and that there seems no reason 
why the evils set forth in the preambles of 
Regs. I of 1798 and XVII of 1806 should not 
apply to the house property as well as to land¬ 
ed property. RanJIT V. YIRKHA, 117 P R 
1885. [Cons., 88 P.R. 1883, 18 P.R. 1898 • D 

108 P.R. 1912 = 17 Ind. Gas. 864.] ’ " 

(55)—5. 8— Redemption proceedings — Right 
when Zosf. —Before a mortgagor in a case of 
mortgage by conditional sale, executed before 
the Act of 1882, could be held to have entirely 
lost his right to redeem under the Regulation 
XVII of 1806, it must be proved that the pro¬ 
cedure prescribed therein had been strictly 
followed. e,g., it must be proved that there 
was a previous demand by the mortgagee from 
the mortgager of payment of the mortgage- 
aebt. Where, therefore, the mortg^igee prc- 
duced a copy of the proceedings, which direct- 
ed him to bring a suit, held that there was not 
sufficient compliance with the Reg XVII of 
1806 and the mortgager did not lose his right 
to redeem. BAD.t.L R.AM v, Ta.J ALT, 4 A L J 

717 = A.W.N. 1907, 266. (N.W.P. 1868, 358! 

it.) 


^--Mortgage by conditional sale-- 
Foreclosure- Parwanah-“ Official signature ” 
Procedure. Held %h9.t a, parwanah, or noti¬ 
fication to the mortgagor, issued in a suit for 
foreclosure of a mortgage by conditional sale 
under the provisions of s 8 of Reg. XVII 
of 1806. which bore the seal of the Court and 
the initials of the Judge of the Court from 
which It issued, was a good and sufficient noti- 
fication within the meaning of the Regulation 

bhaghwat Kuri V. Baldeo Rai awn 
1906. 309 = 29 A. 145 = 3 A L.J. 857. (11 C, lil ’ 
D.; 16 A. 59, quoad hoc. Overruled.) 


i57) S’ S—Mortgage by conditional sale— 
Stipulated period—Covenant accelerating pay¬ 
ment-Mortgagee spending money for protecting 
property and for improvement — Interest. — 
Under s. 8, the right of the mortgagee by con¬ 
ditional sale to apply for foreclosure does not 
arise, until the period stipulated in the proviso 
for redemption has expired. That period is 
not affected or altered by a contract in the 
mortgage deed, making, without reference to 
redemption, the whole principal lent payable 
upon failure to pay interest at a certain time. 
A separate stipulation which.for other purposes 
accelerates the time at which the principal is 
to become due, and makes no provision for 
the mortgagor making payment for avoiding 
forfeiture, cannot be taken into account in 
considering what are to be regarded as the 
‘ stipulated period.” Compound interest on 
sums spent by the mortgagee to protect the 
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subject of the security, or simple interest on 
money spent in imocovement, will not be 
allowed. KiSHORE MOHUN ROY v. GaNGA 
Bahu Dehi. 5 M.L.J. 261, P.C. = 23 C. 228 = 
22 1 A. 183 = 6 Sar. 249. 

* 

l58)—51.8 — Extension of time by mutual 
Ofireement—Right of mortgagee to immediate 
decree under Reg. XVII of 1806— Transfer of 
Property Act, s. 2. —It is within the power of 
parties to a mortgage to bargain as thev choose 
in the way of enlargement of time in cases 
under Reg. XVII of 1800 ; such extension of 
time is not fatal to the whole proceeding. The 
year of grace allowed by s, 8 is a matter of 
procedure. Where valid and effectual proceed¬ 
ings taken under Reg. XVII of 1806 had 
arrived at a close (i.e., the period of grace 
under s. 8 had expired) when the regulation 
was still in force, the mortgagee acquired an 
immediate right to have a decree declaring the 
property to be his absolutely; such right 
would fall under cl. (ci of s. 2 of the Transfer 
of Property Act and would bo enforceable even 
after the Act came into operation. Bai.IN.\TH 
PERSHAD NAUAIN SINGH v. MOHESWAUI 

Pershad Narain Singh, 14 C. 451. [i‘\, 

20 B. 759; D., 14 C. 599, 15 C. 857; R., 11 
M. 403.] 

(59)—S. S—Forclosure — "Parwanah" signed 
by Subordinate Judge in charge of the current 
duties of the District Judge's o_^ice uyider s, 8 of 
ActVl of 1871.— Reid that a ** parwanah" 
purporting to bo issued under the provisions of 
8. 8 of Regulation XVII of 1806, but signed, 
not by the District Judge but by the Subordi¬ 
nate Judge in charge of the current duties of 
the office of the District Judge was not a good 
notice in law. PIRHHU LAL v. OANPAT, A.W. 
R. 1894, 53. 

(GO)— S. 8— Mortgage by conditional sale — 
Right of entry ondefatilt of payment-^Foreclosure 
proceedings—Suit for poisession'-Cause of action 
—Limitation Act, XIV of 1859, s. 1, c/. 12 — 
Effect of foreclosure proceedings—Foreclosure 
proceedings — Notice—Copy of application’-PrC' 
sumption as to service'-Validity of proceedings .— 
Where a kut-kobala or a Bengalee deed of con¬ 
ditional salo expressly rcaorvos to the mort¬ 
gagee tbo right of entry upon the mortgaged 
promises on default of payment withiu the 
stipulated time, Reg. XVII of 1806, or any 
other law, does not render such a stipulation 
inoperative between the parlies, and the mort¬ 
gagee is entitled to take possession of the pro¬ 
perties mortgaged, immediately on default of 
payment. Therefore the cause of action fora 
suit instituted by tbo mortgagee against the 
mortgagor to reoover possession of the mortga¬ 
ged property arises on the date of that default. 
No now cause of action arises by reason of the 
foroolosuro proceedings. Consequently such a 
suit instituted more than 12 ye^rs from the 
date of default in payment of the mortgage 
debt would be barred by limitation under Act 
XIV of 1859, s. 1, ol. 12. The effect of the 
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foreclosure proceedings laid down in Reg. 
XVII of 1806 is simply to bar the right of re- 
deo^pf^ion. If, on the day of the expiry of the 
year of grace, a valid subsisting right of a 
mortgagee exists in a holder of a kut-kobala, 
the omission of the borrower to repay the 
mortgage loan before that date has the effect 
of transferring the rights on the latter to the 
former, who acquires from that date absolute 
ownership in the property mortgaged. But if, 
on the other hand, the mortgage rights of a 
holder of a kut-kobala have been extinguished 
by lapse of time or other causes, previous to that 
date, the foreclosure proceedings, even if duly 
carried out, are entirely ineffectual, and do not 
affect any person’s right in the least. [F-, 12 C. 
614; R., 11 A. 144. 26 A. 4 ; D , 22 W.R. 543 = 
14 B.L.R. 315, 6 G. 564 = 7 C.L.R. 583. IOC, 
63.] Where, in foreclosure proceedings, the 
mortgagee has failed to establish that the notice 
of the proceedings to be served upon the mortga* 
gor was acQompanied by a copy of the applica¬ 
tion, as required by Reg. XVII of 1806, this 
omission has the effect of rendering the foreclo¬ 
sure proceedings invalid and ineffectual. Where 
it is shown that a notice of foreclosure was 
served according to the usual course of business 
in the Sheriff’s office, it may be assumed, in the 
absence of any very satisfactory contradiction, 
that a copy of the application was duly served 
therewith. But where, in the order of the Judge, 
in the return of the Sheriff, and in the deposi¬ 
tion of the serving peon, only a notice is men¬ 
tioned and it appeared that according to the 
practice of the High Court on the original side, 
had the application accompinied the notice, it 
would have been so mentioned in the order of 
the Judge and the return of the Sheriff, it can¬ 
not be presumed that the copy of the applica¬ 
tion accompanied the notice. DENONATH 

Gangoolyv. Nursing Proshad Dass, 14 B. 
L R. 87 = 22 W.R. 90. [F., 2 C. 311.] 

(61)— S- S—Suit for foreclosure—Barred by 
if no proceedings taken under the 
Regulation — Liinifafion, period of 12 i/«ors— 
Limitation Act (1877), art. l-Vl—Tramfer of 
Property Act, no provision for foreclosure before 
passing of .—A mortgage by conditional sale 
undo in 1865 provided that the mortgage money 
should bo repaid in 1866. In a suit for foreclo¬ 
sure and for possession of the mortgaged pro¬ 
perty brought in 1910, held that no proceedings 
having been taken under Regulation XVII of 
1806, and the mortgagee’s right to make an ap¬ 
plication for foroolosuro having bsoome extinct 
by reason of efflux of time,ho could not take pos¬ 
session without obtaining foreclosure in accord¬ 
ance with the provisions of the Regulation and 
the claim was barrod by time. Held, further, 
that art. 147, Limitation Act (1877), did not 
apply to foroolosuro proooediogs under Regula¬ 
tion‘XVIl of 1806. SHYAM OHANDEH SINGH 
V. Baldeo, 10 A.L.J. 622 = 17 lad. Cas. 467. 

(61-a)—S. 8—Sea LIMITATION ACT, 1903, 
art. 144,11 A. 144. 
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(62) —s. 8—See Lunatic, lO B-L.R. 364 = 
19 W.R. 163. 

(63) —S. 8-See Mortgage—General 2 

N.L.R. 113. 


(64)-S. 
BETWEEN 
W.R. P.C. 


8 See Mortgage —accounts 

MORTGAGEE AND MORTGAGOR 1 
19=10 M I.A. 1 


(65) —3. 8 —See MORTGAGE—CONDITIONAL 
SALE, 109 P.R. 1901, 75 P.R. 1874. 

(66) —8. 8—See Mortgage-Redemption 

5W.R. Mis. 31, 14 W.R. 278. 

(67) —S. 8— See Nos. 39 to 48, supra. 


Reg. XYIII of 1806 (Canal Tolls). 


[Rep., Act Xii of i873.] 

See Ben, Reg. VI op i 819 3 
Bap. Vol. 630 = 7 W.R. 191. 


3, B.L R. 


Reg. XIX of 1806 (Duty on Spirits.) 
[Rep. Ben. Reg. ix of mo.] 

(1)—-Butwara Law — Jjirisdiction of Civil 
OdMWe. Any possession, which may be given or 
e said to be given, under the Butwara Law, can 

ave no force against third persons, who were 
no parties to it. By a Butwara, the rights 
^°^®*^'l'enure-holders are in no way affected, 
and though, as between share-holders, the 
assignment of specific lands to each share- 
older has a binding effect, yet such arrange- 
ment does not, of itself, entitle the share-holder 
0 obtain khas possession, to the deprivation of 
the rights of the tenant'? on the land. There is 
no jurisdiction in the Civil Court to disturb a 
■Butwara effected by properly constituted autho¬ 
rities in accordance with law. Bemola- 
SOONDURY CHOWDHRAIN V. PUNCHANUN 

Chowdhry, 3 C. 705. 

" Reg. lY of 1808 (Kanangoes. Benares, 
etc.) 

[Rep. (except in certain areas) act 

XIX OF 1873.] 

See KANUNGO. 2 P.R. 1867, Rev. 

-Reg. YII of 1809 (Stamps). 

[Rep. Ben. Reg. I of 1814.]. 

S. 1—See appeal—Orders. 3 B.L.R. 
A.C. 370 = 12 W.R. 323. 

-Reg. XIX of 1810 (Bengal Charit¬ 
able Endowments, Public Buildings and 
Escheats.) 

[Short title given, act I op i903. Rep. 
AS to endowments for the support of 
mosques, Hindu temples or other re¬ 
ligious purposes, Ben. Reg. XVll of 
s. 16. Rep. as to provision by 
Board op revenue for due repair of 
public edifices of the description of 
Bridges, serais, and kattras, act XX of 
1863. Title and ss. 1 , 2 , 3, 5, 6. 7, 8. 10 , 
1^, 15 rep. in PT., ss. 3, 4, 8, 9, 12, 13 AM., 
Act I OP 1903. Rep. (in agra), act viii of 
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1884, (in Assam), act V of 1897. De¬ 
clared in force—throughout Bengal 

(EXCEPT THE SAMBALPUR DISTRICT) AND 

Eastern Bengal, except as regards 
the Scheduled Districts, act xv of 

1874, S. 6 ; in AJMERE IWTTH A MODIFICA- 
TtONi, Reg. Ill OP 1877, S- 3.] 

(l)-5ee ACT XX OF 1803, ss. 14. 18, G P. 
li.R. 3901. 

^2)—See Limitation—General, 6 W r 

P.C. 3 = 2 M.I.A. 390. 


(3) Endowments affected by, management 

of—See Religious endowment, 34 0. 597 

—Reg. Y of 1812 (Bengal Land-revenue 
Sales.) 


xixiJiu UIVEN, ACT I OF 1903 S 2 

expld. (in Bengal), Ben. Reg. XVlii of 

1812, S. 2. s. 28 REP. IN PT., Ben. REG. 
XII OF 1824. 8. 28. RESIDUE REp., BEN. 

Reg. VII OP 1830, SS. 5 TO 23 REP , ACT X 
OP 1859. S. 1 REP., SS. 2. 3. 4, 26. 27. REP. 
IN PT., Act XVI OP 1874. Ss. 24, 25 REP 
IN PT.. ACT XII OP 1876. Ss. 2, 3, 4. 26. 27 
REP. (IN Eastern Bengal and XiOCally 
IN Bengal), act viii op 1685 s. 25 am, 

SS. 26, 27, REP. IN PT.. ACT I OP 1903 Rep’ 
(IN AGRA, EXCEPT CERTAIN AREAS). ACT 

XiX of 1873 I (IN Assam, except the 

Lushai Hills), Reg. I OP 1886 Declar¬ 
ed in force—throughout Bengal (EX¬ 
CEPT the Sambalpur District) and 
Eastern Bengal, except as regards 
the Scheduled Districts, act xv op 

1874, S. 6 ; IN THE SONTHAL PaRGANNAS 

Reg. Ill OF 1872, s. 3, as AMENDED BY 
Reg, hi OP 1899, s. 3.] 


(1 )—Notice of suit for arrears of rent—Decree 
in former suit. A suit for arrears of rent at a 
certain rate decreed in a former suit may be 
maintained without notice under Beg. V of 
1812 ; the decree itself being held to be sulSci- 
ent notice. RamjBEBUN BOSE v. TripoorA 
Dossee, W.R.P.B, 93 = Marsh 396 = 2 Hay 


{2)—^ayvtentof Tehwari and Salami^Reg. 
V of l8l2. Held that certain items designated 
and salami, not being uncertain and 
arbitrary in their character, were not illegal 
cesses, but specific sums which the tenants 
agreed to pay to the landlord as part of the 
consideration upon which the tenancy was 
created, and were therefore recoverable under 
the Reg. V of 1812. PUDMANAND SiNGH 
BAHADUR v. Baij NaTH SINGH, 15 C. 828. 
(11 C. 175, R.) [Diss.. 17 0. 726, P.B.] 

(31—See Appeal—ACTS and regula¬ 
tions, 3 W.R. Mis. 17. 


(4) — See Enhancement of rent—En¬ 
hancement. Notice op, W.R, 1864 , 312 
2 W.R^ActX, Rul. 73. 

(5) —See Execution of Decree—Exe¬ 
cution BY collector, 22 W.R. 212 . 
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(6) —See Landlord and tenant—For¬ 
feiture. W.H. F.B. 34. 

(7) —See Rent, suit for, W.R. F B. 93. 

(8) —See Sale—Sale for arrears of 
Revenue and Cess -General, 5 W.R. 

F.C. 41 = 1 M I.A. 3S3. 

— 3—See HEN. ACT VIIIOP 1885, s. 2, 

cl. 4 and s. 179. 10 G.W.N. 527 = 4 C.L.J.-627. 

(10) —S. 3—S(e Api'eal—ACTS AND Regu¬ 
lations, 19 W.R. 170. 

(11) —S. 3—See Cess. 22 C. 680. 

(12) —S. 10 —See ENHANCEMENT OF RENT 

—General. 12 b.l.r. 229. P.C. = i9 W.R. 
353. 

(13) —S. 26—V of 1827, s. 3— Appeal 
against order for attachment and appointment of 
manager. —There is no appeal to the Pligh Court 
against an order of the Judge of the District 
Court issuing a precept to the Collector to hold 
an estate in attachment and to appoint a 
manager under s 2O. Reg, V of 1812, and 
s. 3, Reg. V of 1827. In the matter of 
the petition of the COLLECTOR OF PURREED- 
PORE, 12 B.L.R. 366, F.B. 

(14) —S. 26—Ref;. V of 1S27—Joint undivid¬ 
ed estate—Management t>y Collector—Surplus 
profits, disposal of High Court's poxoer of super¬ 
intendence. —When a joint uudividod estate has 
been attached under s. 26, Reg. V of 1812, and 
made over to the management of a Collector 
under Reg. V of 1827, the Zillah Judge has 
jurisdiction to direcc the Collector to divide the 
surplus profits of the estate among the seve¬ 
ral share-holders according to their respective 
shares, and the HikH Court cannot, under its 
general powers of supenntondonce over the Sub¬ 
ordinate Courts, inierfer with the order of the 
Judge. In the matter of the petition 0/ the 
COLLECTOR OFRUNGPORE, B.L.R. Sup. Yol. 
653 = 7 W.R. 273 = 2 Ind. Jur. N.S. 178. 

(15 & 16)—S. 26—See APPEAL-ActS AND 
REGULATIONS, 20 W.R, 262. 

(17)—S. 26—See DISTRICT JUDGE, JURIS¬ 
DICTION OF. 20 W.R. 54. 

-Reg. YlII of 1812 (Saltpetre). 

[REP. HEN. REG. IV OF 1814.] 

Efiect of—See NIMAK SAYEK MAHAL, 13 
C.W.N. 454 = 36 G. 267 = 1 Ind. Cas. 967. 

-^Keg. XIY of 1812 (Leases, Ceded and 

Conquered Provinces, Cuttack). 

[Rep. ACT XXIX OF 1871.] 

(1)—S. ^^Construction. —The proper con¬ 
struction of s. 2, Reg. XIV of 1812, ia that the 
lease therein referred to is to bo null and void as 
against the Government but not against the 
Court. KARUNNAKEU MAHATI v. NILA- 
DHRO OHOWDHRY. 8 B.L.R, 632 = 14 W.R. 
107. [R.. 6 N.W.P. 373.] 

-Reg. XX of 1812 (Registry of Deeds). 

[REP., ACT XVI OF 1864.] 
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S. 5—See INEGOTIABLE INSTRUMENTS 

—HuNDis—M iscellaneous, 4 W.R. 98. 

-Reg I of 1814 (Stamps). 

[Rep., Ben. Reg. X of 1829.] 

See Evidence—Miscellaneous Docu¬ 
ments, 9 W.R. 86. 


-Reg. IV of 1814 (Repealing Bengal Reg. 

YIUofl8l2). ® 

[Rep., act VIII of 1868.J 

Effect of—See Nimak SAYAR MAhal. 13 C 
W.N. 454 = 36 C. 267 = 1 Ind, Cas. 967. 


-Act XIX of 1814 (Partition of revenue- 

paying estates). 

[Rep. (IN AGRA), act XTX op 1863; (IN 
Bengal and Eastern Bengalf Ben. Act 

VIII OF 1376; IIN ASSAM, EXCEPT THE 

Lushai Hills), Reg. I of 1886.] 

(D—See BURDEN OF PROOF—iNTERVE- 
NORS, 17 W.R. J4;4, 

(2) —See Burden op proof—Partition, 

16 W.R. 200. 

(3) —See Contribution. Suit for—Vol¬ 
untary PAYMENTS. 5 W.R. 112. 

(4) —Partition under—Revision by Civil Court 
— See JURISDICTION OF CIVIL COURTS, 4 C. 
510. 

(5) —See Jurisdiction of Civil Courts, 

2 W.R. Mi.s. 51. 

(6) —See PARTITION—Effect of parti¬ 
tion, 16 W.R. 110. 

(7) —Sec Partition — Partition, how 

EFFECTED, 22 W.R. 453. 5 G.L.R. 257. P.C. 

(8) —See Partition—Private partition, 

66 P.R. 1869. 

(9) —See Partition—Right to parti¬ 
tion, 17 W.R. 137. 21 W.R. 225. 

(10) —Sec Partition—Suits for parti¬ 
tion-jurisdiction op CIVIL Court, 8 B. 
L.R. App. 72 = 17 W.R. 217, 16 W.R. 190. 6 
W.R. 15. 18 W.R, 147, 2 B.L R. App. 40 (6). 

(11) —See Partition — Miscellaneous, 

4 B.L.R. App. 97, 1 B.L.R. S.N. 6. 

(12) —Sec Sale—Sale for arrears op 

REVENUE AND CESS—SETTING ASIDE SALE 
AND ITS EFFECT, 8 B.L.R. 230=17 W.R. 21. 

(13) —S. 3—See JURISDICTION OF ClML 
Courts, 2C W.R. 182. 

(14) —s. 4. cl. 2, P. 20—See JURISDICTION 

opCivil Courts. 6 B.L.R. 658 = 15 W.R. 
471. 

(15) —S. 0—Eutwara— Enhancement of rent 
—Jurisdiction— lieg. XIX of 1814, s. 9, Act XX 
of 1859, s. 13-—Plaintiff and defendant wore 
co-sharers in the same village. By a subse¬ 
quent &u(icnrn, defendant's dwelling-house wrs 
included in plaintiff’s share, and the Collector 
under a, 9. Reg. XIX of 1814. directed that 
it, together with 7 bighas of adjacent land, 
should bo retained by defendant on bis paying 
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plaintiff an yearly rent of Rs. 3 a bigha. 
Plaintiff then sued to enhance the rent. Held 
that the Revenue Courts had no jurisdiction to 
try a suit like this. Per Glover, J. The rent 
so fixed on that land must bo considered 
the fixed rent of the homestead of the house 
and ground and not, therefore, capable of en¬ 
hancement. SHAW KHAIRUDDIN AHMED v. 
SHEIKH ABDUL BAKI, 3 B.L.R. A.C. 65 = 11 
W.R.410. W.R. 15L; D., 16 W.R. 

140.] 

(16) —S. 9 —See ENHANCEMENT OF BENT- 
ENHANCEMENT, Grounds of. 9 W.R. 145. 

(17) —S- 20 —See LIMITATION ACT, 1908. 
art. 138. W.R. 1864, 30. 

(18) —S. 20 —See PARTITION—EFFECT OF 
PARTITION, i W.R. 323. 

(19(-S. 20—See PARTITION — MISCEL¬ 
LANEOUS, 12 W.R 134. 

|20)—S. 20—See No. 11, supra. 

(21) -S. 30—See PARTITION — PRIYATE 
PARTITION, 2 G-L.R. 134. 

(22) —s. 30—See PARTITION —RIGHT TO 
PARTITION, 5 W.R. 186. 

--Reg. XXVI of 1814 (Civil Procedure). 

[Rep., act XII OP 1873.] 

(1) —See Review-Jurisdiction to re¬ 
view, 8 W.R. 483. 

(2) —s. 4—See REVIEW—REVIEW BY JUDGE 
OTHER THAN JUDGE IN ORIGINAL CASE, 
3 W.R. P.C. 45 = 7 M.I.A. 283. 

(3) —S. 10—See NEW TRIAL, 1 W.R. P.C. 
51 = 3 M.I.A. 199. 

(4) —S. 10—See PRACTICE AND PROCE¬ 
DURE, 9 M.I.A. 39. 

(5) —s. 10—See PRIVY COUNCIL, PRAC¬ 
TICE OF—RE-HEARING, 1 W.R. P.C. 51 = 8 
M.I.A. 199. 

(6) —S- 10—See Ben. Reg. IV of 1793, 5 
M.I.A. 271. 

(7) —S. 10, cl. 3—See MORTGAGE—AC¬ 
COUNTS BETWEEN Mortgagor and Mort¬ 
gagee, IW.R. P.C. 19 = 10 M.I.A. 1. 

-Reg, XXYII of 1814 (Yakila). 

[Rep., act XVI of 1874.] 

(1)—S. 25—See COSTS — TAXATION OF 

Costs, 6 W.R. Mis. 35. 

(2i —S. 25—See LEGAL PRACTITIONERS— 

Pleader — Remuneration, i Ind. Jur. 

N S. 334 = 6 W.R. 108. 

■-Reg. XXIX of 1814 (Bengal Ghatwali 

Lands) 

[SHORT TITLE GIVEN, ACT I OP 1903. S. 

3, REP. IN PT., S. 5 AM., ACT I OP 1903. DE¬ 
CLARED IN FORCE IN THE SONTHAL PAR- 
GANAS, Reg. Ill OP 1872, S. 3, AS AMENDED 
BY Reg. Ill OF 1899. S, 3.] 

(1)—Ghatwali estates in Beerbhoom^Land 
taken for public purposes—Bight of zemindar 

0. VIII—51 


Regulations — continued. 

-2.—Bengal Regulations—cojtiinucd. 

to compensation money—Right of Qhatwal to 
compensation money, —In the ghatwali estates, 
which are situated in the district of Beerbhoom* 
and which have become a subject of special 
legislation {viz., Reg. XXIX of 1814) neither 
the zemindar nor the under'tenants of the 
ghatwal have any right to claim a participation 
in the compensation money given for land 
appertaining to the ghatwali estate, taken up 
for public purposes. As the title of a ghatwal 
is not that of an absolute owner, and as he is 
only entitled to enjoy the profits of theghatwali 
mahal during his life without power of aliena¬ 
tion, the compensation money obtained in res¬ 
pect of such land is only a money equivalent 
of a portion of that mahal. He can therefore 
only enjoy its interest without any right of 
spending any portion of it. He is bound to 
keep its interest as a part of the ghatwali pro¬ 
perty, so that his successor may obtain it, quite 
undiminished in value. The above observations 
apply only to the principal amount of the com¬ 
pensation money. But as to the interest which 
subsequently accrues, the ghatwal is entitled as 
absolute owner. RAM Chunder Singh v 

Raja JoherJummaKhan, 14 B.L.R Add 7 

= 23 W.R. 376. • 

(2) — See Ghatwali Tenure, 18 w R 9i 

9 C. 187, P. C. = 9 l.A. 104. ' ’ ’ 

(3) —s.12—See Ghatwali Tenure. 22 C 
156. 

(4) —S. 4—See ACT X OF 1670, 23 W R 
376. 


-Reg. Y of 1816 (Bengal Kanungos). 

[Short title given, act I op 1903 
Ext. Ben. Reg. I of 1819, s 4 (i). Ss 1 3 

REF. IN PT..ACT XVI OF 1874, SS. 5. 11 
AM. S. 10, REP, IN PT,, ACT I OF 1903. ReP 
(IN ASSAM), ACT XII OP 1891.] 

-Regs. Y of 1816, XU of 1817, I of 1819. 

Construction of—See Patni TENURE 2 
Ind. Cas, 998. ' ’ 


-Reg. YI of 1816 (Settlement, Cuttack 

etc.) 

[REP., ACT VIII OF 1868.] 

Power of Courts to settle cases by oath_ 

Reg. Ill of 1802—See ACT X OP 1861, 4 M 
H.C. App. 3 


-Reg. XI of 1816 (Succession, Cuttack), 

[REP-, ACT XI OP 1893.] 


s, 3— See Hindu Law—Inheritance, 

W.R. 116. ’ 



' -Reg. XIX of 1816 (Ferries). 

[REP., Ben. Reg. VI op 1819.] 

( 1 ) —Ferry right—Extinction of the right— 
Ben. Reg. XIX of 1816—Limitation Act, 1908 
s. 23—See Ferry, 18 C. 652. 

(2) —See Ben. Req. VI OF 1819, a. 3 

B.L.R. Sup. 630 = 7 W.R. 191. 
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/? £//a ^/o/JS—continued. 

-2. — Bengal Regulations—con^inwed. 

Reg. V of 1817 (Hidden Treasure). 

ACT VI OF 1878.] 

(1) —S. 0 -See TreASURR TROVE. 4 W R. 
Mis. 7. 

f‘2>—S. 8 —See HIDDEN TREASURE, 15 W. 

R. 525. 

Reg. XII of 1817 (Bengal Patwaris.) 

[Shoi’.t title given. Act l of 1903. 
Ext , f-EN. Reg. i of 1819, s. 4 (2). S. 32 
SUFPIJ vented, act XX OF 1848. Ss. 2. 4, 
5. 6. Ri 1*. SS 9. 11. 27, 31. 32, 33. REP. IN 
PT.. A' I' XVl OF 1874. SS, 8, 13, 15,16, 
17, 30, hep. in PT., Ss. 26, 2^^ REP. ACT 
XII OF lS7r>. Ss. 31, 35 AM , S. 32 REP. IN 
PT., ACT XI r OF 1891. TITLE aND SS. 1. 23, 
27. 29, 30 HEP. IN PT.. S. 18 A.M, ACT I OF 
1903. RFP (in AGRA. EXCEPT IN CERTAIN 
AREAS), ACT XfX OF 1873 ; (IN ASSAM), ACT 
XII OF IS:)!. J4ECLARED IN FORCE IN THE 
SONTIIAL PAHG ANAS ; REG. Ill OF 1872, S. 3 
AS AMENDED HY REG. Ill OF 1899. S. 3.] 

(D—Construction of—Sec FATNI TENURE 
2 Ind. Cas. 993. 

(2) —S. 10.—See EVIDENCE ACT, I OF 1872 

8. 35, 23 C. 36G. 

(3) S. IG Toiskliana Re^^i.stor prepared by 
patwari.unb a public document--Sec EV’IDENCE 
ACT, 1872, vs. 35. 74, 18 C. 534, 

-Reg. XX of 1817 (Bengal Police). 

[SHORT TITLE GIVEN. ACT I OF 1903. 

Forms 2 , 3 , 8, 14 rep., Reg. vii of 1829 

8.30(4) Rep. act XVIII of 1835 S 27 
Rep., act X OF ih59. ss. 9, 12 to 20 ‘ 22 
TO 26 Rep., Act XVII of 1862. Ss 1 TO 8 
10. 11, 29 (10). (tl). 30 (3). (6). 31. 33. 34 

Rep., ss. 29 (Ii to (4). ( 91 . .30 ( 2 ) Rep. in pt. 

ACT XVI OF 1874. S. 29 1.5) TO (8) Rpp ' 
ACTVirt OF 1875. S. 28. 32 ReP . SS- 21 

(10), 29 (1) TO (4) Rep. in pt.. act x/l of 

1876. &. 21, REP. LOCALLY IN BENGAL 

Ben. act VI op 1870. s. 2 . as mod. by 
Ben. act I of 1871 . s 1 . s. 21 Rep. 
locally in Bengal, Ben, act V of 

1887, S. 38. TITLE AND S. 30 (HEADING) 

Rep. in pt.. s 29 (heading) <!b cl. ( 12 ) am 

FORMS 1, 4. 5. 7. 9 TO 12. 15 TO 21 Rep" 
ACT XII OF 1891. Rep. in pt.. (in agra)' 
Act XVI OF 1873. Rep. on Assam), act V 
OF 1897. S. 29 AND S. 30. CLS. 1. 2 AND 5 
DECLARED IN FORCE THROUGHOUT BENGAL 
(except THE SAMHALPUR DISTRICT) AND 

Eastern Bengal, except as regards 
THE Scheduled Districts, act XV of 

1874, S. 6, and SCH. IV, AS AMENDED BY 
ACT xri OP 1891. Obsolete in Eastern BengaL'] 

(1) — Whether oblifies Daroga to keep re^ristor 

of Chowkidari chnkran /nnds—See EVIDENCE 
ACT, 1872. ss 32 (2), 35, 13 C.W.N. 71 1 
Ind. Gas. 376. ' 

(2) —S. 10— in kabuliab, between 
putnidar and Zamindar, repayment of dak 
charges.^A stipulation, in putni Kahuliat oi 


/?e^u/af/ons—continued. 

Bengal Regulations — continued, 

1855, between a ziminoar and a putnidar 
that the latter shall pay the silaiy and expen¬ 
ses of amlahs of dak choivki houses arid appoint 
them and superintend their woik, under the 
system of Zemindari dak then prevalent, im¬ 
poses upon the piitnidar the liability of paying 
dak charges, although the sy«lem of running 
dak has come to an end. Jillar Rahman 
V. BMOY CHAND MaHTAP, 28 C. 293, (3 W 

R. 8.C.C. Ref.. 17. F, ; 4 W.R. 6. R.) 

(3)—S. 21—SeeLlMIT.ATION ACT, 1908. art. 
7, 18 W.R. 298. 

Reg. Ill of 1818 (Bengal State Pri¬ 
soners.) 

(Short title given, act v of 1897 

SUPPLEMENTED, ACTS XXXIV OF 1850AND 
III OF 1858, Ss. 4, 9. REP IN PT.. S 8 REP 
ACT XVI OF 1874. S. 9 A.M, ACT XHOP 1891’ 

S. 4 REP. IN PT., ACT I OF 1903 DECLARED 

IN force-tiihoughout Bengal iexcept 

THE SAMBALPUU DISTRICT , EASTERN 

Bengal AND aqua, except as regards 
THE Scheduled Distiuots. act XV of 

1874, SS. 6, 7. IN THE SONTH\L PARC.ANAS 
Reg. Ill OF 187*2, s. 3, AS AMENDED BY 
Reg. hi op 1899, R. 3 ; IN THE ANGUL DIS¬ 
TRICT, Reg. I of 1891, s. 3 ; IN the Chit¬ 
tagong Hill-tracts. Reg 1 of I900. s.4' 

IN THE ARAKAN HILL DISTRICT, ReG. IX 
OF 1874, s. 3; IN Lower Burma, act XIII 
OF 1898, s. 8; IN Upper Burma (except 
THE Shan States), act xin of i898 s. 4 * 
IN Kachin Hill TRACTS, as reg ards Hill 

TRIBES. Reg. I OF 1895. S. 3 ; IN CERTAIN 
TRACTS IN THE CHlN KILLS, Reo. V OF 
1896, S. 3 ; IN THE PUNJ.AB, .ACT IV OF 1872, 

s. 3; Declared in force in the n -W* 
Frontier Province, reg vii of 1901*. 
s. 4: IN THE Central Provinces and the 
district of samb.vlpure. act XX of 

1876, S. 3; IN OUDH (WITH .MODIFICATIONS 
and WITH THE EXCEPTION OF S. lO). ACT 
XVIII OF 1876. S. 3 ; IN A.7MERE, Reg. Ill 

OF 1877, s. 3 : IN British Baluchistan, 

Reg. I OF 1890. s. 3.] 

( 1 ) Fature, validity and scope of Regulation 

4 of Regulation 

.. Inipropricty of is-ming xorit where 

It will be, disobcyed.-n,>o. Ill of 1818 hav- 
ing been passed by legivlativo authority 
which had no power to bind Furopcan British 
subject It must bo taken as applicable, and 
enacted with reference only to natives and 
other persons subject to the juri.^^diction of the 
Provincial Courts. The Regulation appears to 
have been passed by the Vice-President in 
OouDcil under the provisions of the 37 George 
III, ^ 142, s. 8, not 13 George HI, c. 63, s. 36. 
Ihe Regulation 19 one which falls within that 
class of laws which authorizes the infliction 
of ponaltios, the privation of liberty, even the 
destruction of life, with a view to the future 
prevention of crime, and insuring the safety 
and well being of the public. It falls within 
tno principle salus populi suprema lex. It 
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Regulations—continued. 

- 2 .—Bengal Regulations— 


makes provision agaiust the possibility that the 
party may be confined on charges which may 
be false and malicious and which he has no 
opportunity of answering. It was passed by 
legislative authority having full power to enact 
it as it stands. It does no more than give to 
the Governor-General in IGouncil a power ana¬ 
logous to that which the Parliatnenb of the 
United Kingdom exercises when by a legislative 
enactment it suspends the Habeas Corpus Act. 
In enacting Act III of 1818 which extended the 
effect of the Regulation to Calcutta, the Indian 
Legislature did not exceed its*powers. Where 
the Superintendent of tbe jail holds the prisoner 
under a warrant in writing of the Governor* 
General in Council, such order must prevail as 
against the command of any writ which the 
High Court has the power to issue. In such a 
case, the Court ought not to issue a writ which 
it would be the duty of tbe Superintendent of 
the jail to disobev. In the matter of AMEER 

Khan, 6 B.L.R. 392. 

(2) —British subject arrested in Calcutta and 
detained in the mofussil —See ACT OF STATE, 
6 B.L.R. 392. 

(3) —Inferences to be drawn from fact of 
deportation under — See LIBED, 13 C.W.N. 
895-=6 M.L.T. 73 = 36 C. 833 = 3 Ind. Cas. 224. 

(41—Deportation under — Libel—Mitigation 
of damages—LIBEL, 14',G.W.N. 713 = 1 
Ind. Cas. 81 = 37 C. 760. 

(5) —See Main prize, Writ of. 6 B L.R- 
456. 

(6) —S. 2—See Habeas CORPUS, 6 B.L.R. 
459. 


-Reg. I of 1819 (Bengal Kanungos and ! 

Patwarie.) 

[Short title given, act i of i903. 

SS. 1, 2, 3 rep., ACT XII OP 1873. TITLE 
AND S. 4 (5) REP. IN PT , ACT XII OP 1891. 

B. 4 AM., S. 4 (6) REP. IN PT., ACT I OF 1903, 
Rep. (IN AGRA. EXCEPT CERTAIN AREAS), 
act XIX OF 1873 : (IN ASSAM). ACT XII OF 

1891. Declared in force in the Son- 

THAL ParGANAS, REG- HI OF 1872, 

S. 3, AS AMENDED BY REG. IH OF 1899, 

S. 3.] 

Construction of — See PATNI TENURE. 2 
Ind. Cas. 998. 

■-Reg, II of 1819 [Bengal Land-revenue 

AesessnienC (Resumed Lauds).] 

[Short title given, act i op 1903. 
SS. 11. 12,13 (.3), 14, 19 EXT., Ben. Reg. Vll 
OP 1822, S. 19 (2). SS. 5. 6. 8. 10, 11. 13, 15. 22; 
AM., Ben. Reg. IX op 1825, s. 5. am., Ben. 
KEG. XIV OF 1825, S. 6. SS. 22 TO 24 AM.. 

Ben. Reg. hi op 1828. s. lO. S. 30 rep., 
Ben. act VII OP 1862. S. 19 (2) REP., act 
XII OP 1873. SS. 2, 24 (2). 25. 27 REP.. 
SS. 19 (1), 20, 21, 26 REP. IN PT., ACT XVI OF 
1874. SS. 11, 19 REP. IN PT., ACT XH OP 
1876. S. 29 REP. SS. 4, 12 REP. IN PT.. 
fiS. 6, 12, 26 (2) AM., ACT XII OF 1891. S. 3 (1) I 


REP. IN PT.. SS. 13 (3). 14, 21 (2) AM.. ACT I 
OP 1903, REP. (IN AGRA, EXCEPT CERTAIN 
AREAS) ACT XIX OP 1873; (IN ASSAM EX¬ 
CEPT THE Lushai Hills), Reg. I of 1886. 

Declared IN force—throughout Ben¬ 
gal (except the Sambalpur District) 
AND Eastern Bengal, except as re¬ 
gards THE Scheduled Districts, act 

XV OF 1874, s. 6; IN THE SONTHAL 
PARGANAS. Reg. Ill OP 1872, S. 3 AS 
AMENDED BY REG. Ill OF 1899, S. 3.] 

il)—MJkiat property, released after proceed¬ 
ings held under Regulation, covered by entry 
in Collectorate register of revenue-free estates— 
Ordinary millciat property not so regi.^tered— 
Distinction—Applicability of s. 78, Bengal Act 
VH of 1876, to such estates— See Ben ACT 
VH OF 1876, s. 78. 35 C. 747. 

(2) -See Burden of proof—Landlord 

and tenant, 4 M.I.A. 466. 

(3) —Purview of—See CiV. Pro. CODE 
1908, SS. 92 and 93, 2 C L-J. 431. 


(4)—Resumption proceedings — Question 
whether lands are endowed or not-Adjudi¬ 
cation not final nor foreign to enquiry_ 

See Debutter Property, 6 Ind. Cas 26 


(5) 
17 C 


—See Jurisdiction of Civil Courts 
. 590 = 17 I.A. 40. 


(6)— See Limitation—Miscellaneous 

4 M I.A. 466. 


(7)—See Privy Council, practice op- 
practice AS to objection, 4 M.I.A. 466 = 
1 Sar. 385. 


(8)—See Ben. Reg. XIX OF 1793 s 
B.L.R. 666 P.C. = 14 M.I.A. 152 = 20 
459. 


10, 8 
W.R. 


(9)— See Resumption, Right of 
General, l W.R. lie. 


(10)—See Resumption, Right 
Practice and procedure. 3 w r 

45 = 7 M.I.A. 283. ' ‘ 


OP — 

P.G. 


(11) —S. 16 —See RESUMPTION, 

— Practice and Procedure 
180. 


Right op 

13 W.R. 


(12)—S. m—Act X of 1859. s ^IS-Lakhirai 
—Resumption—Revenue and Civil Courts - 
Jurisdiction.— plaintiff, the purchaser of a 
putnee lease, sought to obtain a declaration of 
hi8 mal right by setting aside an alleged rent- 
free tenure in certain lands held rent-free from 
the time of a former talookdar, alleging that 
he had called for the defendant’s documents- 
and. as the defendants refused to produce 
them, the plaintiff instituted this suit before 
the Collector under Reg. II of 1819. The 
defendant pleaded a lakhiraj title from before 
1790. The suit was referred to the Civil Court 
under Bengal Act VII of 1862, and the plain¬ 
tiff obtained a decree. On appeal by the 
defendant.— Held that, prior to the passing of 
Reg. II of 1819, Under their ordinary jurisdic¬ 
tion, the Civil Courts were competent to enter¬ 
tain regular suits by zemindars for declaration 
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-2.—Bengal Regulations— continued, 

of their right to rcsumo revenue illegally alien¬ 
ated subsequently to 1790, and for possession 
of the land held rent-free under grants of titles 
which had their origin subsequently to 1790. 
Held, by Trevor, J., Seton-Karr, J., and Glo¬ 
ver, J., ihat such suits were unafiected by the 
passing of Reg. II of 1819. s. 30. which related 
only to resumption of lakhiraj existing prior to 
1790. Norman, C.J., Phear, J.„ and Jackson, 
J., dissenting held that, since the passing of Reg. 
II of 1819, regular suits for the resumption of 
all tenures held rent-free, in which the defend¬ 
ant alleged a valid rent-free grant, have been 
instituted and down to the passing of Bengal 
Act VII of 1862, might have been maintained 
or referred to the Collector under s. 30 of that 
Regulation. Held, by a majority of the Court 
{disseniientibus Trtvor, J., Seton Karr, J,, and 
Glover, J.) that the jurisdiction of the Civil 
Court to try this cause was not affected by 
S. 28 of Act X of 1859. SONATAN GHOSE v. 
MOULVI ABDUL Fahar, B. L. R. Sup. Yol 
109 = 2 W.R, 91. [F„ 2 W.R. 258. 7 W.R. 

470; Appr., 8 B.L.R. 666 = 14 M I.A. 152 = 
20 W.R. 459; Aypl, 16 W.R. 173; R.. B. L. 
R. Sup. Vol. 162. 4 W.R 63. B.L.R. Sup. 
Tol. 774 = 9 W.R. 1, F.B., 8 B. L. R. App. 
85, Notc = 15 W.R. 474. 8 B.L.R. App. 87, 
Note = 15 W.R. 440, 24 W.R. 447, 8 C. 230, 
16 C. 449: D., 34 C. 223 = 5 C.L.J. 192.] 

(13) —S. 30— Resumption — Decrees-- Presump¬ 
tion—Errors of procedure—Invalid decrees.— 
In a suit for resumption where plaintiff stated 
that defendant was bolding the land in dispute 
ander a pretended lakhiraj title, without speci¬ 
fying whether that title was anterior or poste¬ 
rior to December. 1790, it was found that de¬ 
fendant bud not proved that bis alleged lakhi- 
rat existed prior to that date, and the suit was 
decreed. Held that, from the fact of the Court 
having adopted a procedure which is only sanc¬ 
tioned in the special cases provided for by s, 30. 
Reg. II of 1819, it was not a necessary iufor- 
ODce that the decree was made under that Re¬ 
gulation. Held, that, oven if made under s. 30, 
Reg. II of 1819. a resumption-dccrco bearing 
an earlier date than 2 W.R. F.B., 9 would not 
establish that the grant resumed was of earlier 
date than Ist December, 1790. A decree made 
uuder Hog. II of 1819 prior to 2 W.R. F.B.. 9, 
for the resumption of grants of latter date than 
1st December, 1790, cannot beheld to bo void, 
for error in procedure in a trial does not per se 
render void a decree which, on the face of it is 
one the Court was competent to make. Madu- 
SUUHAN SAGORY v. NIPAL KhAN, 8 B.L.R. 
App. 87, Note = 13 W.R. 440. [F., 8 B.L.R. 

App. 82 = 17 W.R. 363; Appr.,H H.L R. App. 
86, Noto = 15 W.R. 47-4 ; ExpL, 16 C, 449.] 

(141—S. HO—See BURDEN OF PROOF —LAND¬ 
LORD AND TENANT, 2 W.R. 302. 

(151—S. -30—See Collector, i ind. Jur. 
O. S. 84, 

(16)—S. 30-See Collector, W.R. F.B.70, 
Marsh 265 = 2 Hay 107, Marsh 483. 


Regulations —continued. 

2. Bengal Regulationa — continued. 

(17) —S. 30—5ee Lakhiraj tenure, B.L. 
R. Sup. Vol. App. 8 = 2 W.R. 207. 

(18) —8. 30—See BEN. Reg. XIX OP 1793 
s. 10, B.L.R. Sup. App. 8 = 2 W.R. 207, B.L.R.* 
Sup. Vol. 162. 


(19)—8. 30-See RES JUDICATA—COMPE¬ 
TENCY OF Court. W.R. F.B. 70 = Marsh 265 
= 2 Hay 107, 1 W.R. 218. 


(20»—s. 30 —Resumption, Right of 
—General, w.r, i 864, 132, 2 W.R. 9i. 

(21)—s. 30—See Resumption, Right op— 
Practice and procedure, is w.r. 483. 


Reg. YI of 1819 (Ferries ) 


[Rep., (EXCEPT IN Bengal and Eas¬ 
tern Bengal) act xvil of 1878 (in Ben¬ 
gal AND Eastern Bengal), Ben. act I of 

1885.] 


(D—Rep. VI of 1819, not applicable to farmer 
o/ foBs.—However analogous the position of a 
farmer of tolls and a farmer of a ferry may be, 
Reg. VI of 1819 which applies to the former 
does not extend to the farmer of the tolls. In 
the matter of the petition of, BUNKOBEHARRY 
GHOSE, 11 W.R. 26. 


(2)—See Contract Act, 1872, s. 23,2 A. 4H 
F.B. 


(3)—S. H—Reg. XVIII o1 1806, XIX of 1816 
—Acf VIII o/1869. s. 1— Ferry — Resumption^ 
Cowpensufio?!.—When a ferry previously’ held 
under private management hus been declared 
to be a public ferry by the Government under 
s. 3, Reg. VI of 1819, an individual claiming 
compensation for the loss alleged to have been 

in consequence of the exten¬ 
sion of the authority of the Government, 
cannot maintain an actiot) in the Civil Courts 
to niforce hia claim. THE COLLECTOR OF 

PuBNAv. Ramanath Tagore, B.L.R. Sup, 
Yol 630 = 7 W.R. 191. [/?., 34 ?C. 470 = 6 C. 

L.J. 669 = 11 C.W.N. 356.] 

-Reg Vin of 1819 (Bengal Patni 

Taluqs). 

[Short title given, act V of 1897. 
Supplemented, and application of 

SS.9, n, 13. 15 and 17 EXT.. BEN. ReG. I OP 
1820. S 9, REP. IN PX, and supplemented, 
act XXV OF 1850. Supplemented, act 

VI OF 1853. Ss. 18, 19, REP ACT X OF 1S59. 
Am., application of S. 13 EXT , S. 16 REP., 
Ben. act VIII OP 1865. Application of 

S. 13 EXT. UN ASSAM), BEN. ACT VITI OF 
1969, s. 62. SS. 2, 3 (:3. 8 (2i. 9, 15 (2) REP. IN 
PT., ACT XVI OF 1874. TITLE AND PREAM¬ 
BLE REP. IN PT., ACT XII OF 1891. SS. 9, 
14 (2) AM., S 17 (8) REP. IN PT., ACT I OP 

1903. Declared in force in the Son- 

THAL PARGAN.AS, REG. Ill OF 1872. S. 3, AS 
AMENDED BY ReO. Ill OF 1899, S. 3.] 

(11—S«if to nsido sah — Rights of unregis¬ 

tered proprietor —An unregistered proprietor of 

a putni tenure can sue to sot aside a sale held 

under the ReguKtion. JOYKRISHNA MUKHO- 
PADHYA V. SARFANNISSA, 15 C. 845. 
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(2) —Puttah as to patni taluq^s including jote 
jamas— Sale for arrears of rent, inapplicability 
of the regulation as to.—A patiah, by which 
certain specified Taluqs were granted on patni 
tenure by the predecessors-in-title of tbe present 
plaintifis to those of the present defendants, 
included in it certain jamas and lakheraj 
lands as well and one entire annual amount 
was reserved as the rent due for the patni lands 
and the jote jamas together. Held that 
inasmuch as, by the above settlement on 
lease, which included jote jama and rent-free 
lands, there was no appropriation of what the 
rent was in respect of the land covered by the 
patni tenure and what the rent was that was 
reserved in respect of the jote jamas, the 
settlement cannot be properly regarded as a 
patni tenure within tbe meaning of the Regula¬ 
tion so as towirraht procsodings of sale for 
arrears of rent under the same. Also, where, 
in point of law the Regulation has no applica¬ 
tion, the mere fact that the parties have stated 
that it shall appiv cannot render the same 
applicable. HAYRS v. RUDRANUND THAKUR, 

33 C. 381 = 3 C L.J. 373. 

(3) — Unregistered tenant — Notice of sale not 
given—Suit to set aside sale and to recover pos¬ 
session. — Plaintifi sued fora declaration of his 
right to, and for possession of, a certain tenure 
which stood in the name of one C; the plaintiff 
alleged that the right, title and interest of the 
latter in the tenure were sold in 1863 in ezecu- 
tion of a decree held by the talukdar, K, and 
that her husband had then become the pur¬ 
chaser. The talukdar subsequently brought a 
suit agiinst C for rent and ejectment and 
obtained an ex parte decree in execution of 
which he ousted the plaintiff’s husband- The 
plaintiff brought this suit after the death of 
her husband. The defendant pleaded that tbe 
plaintiff ought to have piii the rent decreed 
against the recorded tenant and that her failure 
to pay the same made the plaintiff liable to be 
ejected. Held that until the plaintiff adopted 
means to have her name registered in the 
zamindar’s serishta and was so registered as 
transferee, the defendant was not bound to give 
notice to the plaintiff to pay tbe arrears of rent 
due on the tenure which he had purchased and 
that tbe plaintiff’s suit should be dismissed. 
BHOBO TABINEE DOSSEE V. PROSONNO 

Mqyee Dossee, 13 B.L.R, 150, Note. 

(D—Safe of tenure — Purchaser's name not 
registered—Sale—Notice. —A suit by sthe pur¬ 
chaser of a tenure which is liable to be sold 
under Reg. VIII of 1819, who has not register¬ 
ed his name as tenant, for the reversal of the 
Bale pQ the ground of no notice of sale having 
bean served upon him, is liable to be dismissed, 
inasmuch as an unregistered tenant is not en¬ 
titled to notice of sale. DHUNPQT SINGH 

Roy Bahadoor v. Villayet ali. 13 B.L.R. 
153, Note = 18 W.R. 211. 

(5/ —Rent sale under Bengal Reg, VIII of 
1819—Notice of sale—Mode of service —Validity 
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of safe.—The procedure laid down in Reg, Vllt 
of 1819 as to service of notice must be strictly 
followed to give validity to a sale under it; so 
that where service upon the defaulter person¬ 
ally was proved, but not service at his kachari, 
held, the sale must be set aside. MAHOMED 
Zamir v. Abdul Hakim. 12 C. 67. (9 C. 619 

= 10 I.A. 19, 9 c. on, F.\ [F., 27 M- 94 = 

13 M.L.J. 479; AppL, 19 0. 699 \Expt., 
19 0 703.] 

(6) —Attachment for arrears of rent — Wrong¬ 
ful attachment—Liability to account for receipts 

j and disbursements under. —Under Regulation 
VIII of 1819, a seziwal cannot be deputed and 
lands attached under its provisions, unless the 
arrears of rent claimed shall have been actually 
due for ^n entire month before the date of 
attachment. Whenever a person proved to 
have exercised the power of attachment alluded 
to above illegally, he is bound to give a true 
and full account of all receipts (uoauthori?6d 
cesses not excepted) and disbursements made 
by his agents, during his attachment, and 
only such disbursements as are shown to be 
necessary and bona ^cfecan be allowed. GOBIND 
CHUNDER BuRMONO V. ALLABUX, 2 Hay 

347. 

(7) — Putni Regulation {Will of 18191— Putni 
sale—Claim by se-putnidar in the surplus sale- 
proceeds. —A se-putoidar who is not an assignee 
of the defaulter-putnidar is not entitled to parti¬ 
cipate in the surplus proceeds of the sale of the 
putni for its own arrears held under the Putni 
Regulation. MOTI LAL GHOSB v. BlSSESSUR 

Hazara, 3 C.W.N, 60. 

(8) —.4rrca>s of rent—Patni sale—Purchaser. 
—No sales for arrears of rent, not even sales 
under Reg. VIII of 1819, have ipso facto the 
effect of cancelling tenures created by defaulting 
owners ; they merely give to a purchaser the 
power to cancel such tenures if he thinks 
proper. MADHUSUDHAN KUNDU v, RAMDHAN 
Ganguli, 3 B.L.R. A.C. 431 = 12 W.R. 383. 

(9) — Scope of Regulation. —Reg VIIT of 1819 
was intended to apply to leases that might 
have been avoided by the grantor or his heirs 
during the time that the rule of 1793, rendering 
all leases granted for a term exceeding ten 
years, was in force, but which {so far from 
having been avoided) had been acted upon by 
both parties, after the expiration of the ten 
years, and were treated and considered as in 
existence at the time of the passing of the 
Regulation. SHEO PESHAD SINGH v. RALLY 
DASS Singh, 5 C. 543 = 5 C.L.R. 138. 

(10) — Proceedings under Reg. VIII of 1819 
for recovery of rent and sale of tenure—Illegal 

exaction of rent—Act X of 1859, s. 23, cl. 2_ 

Where, a tenant, on his tender of the balance 
of rent being refused by the Zemindar, had 
deposited it in tbe Munsif’s Court under s. 46 
of Act Vm of 1869 (B.O.), the Zemindar got 
an order for sale of tbe tenure, upon pro¬ 
ceedings under Reg. VIII of 1819, despite the 
tenant’s protest that the rent had been already • 
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paid, and the Icnant paid the rent claimed 
again to prcverit the sale, a suit for the recovery 
ot the amount by the tenant was one cogniz- 
al.U‘ by the Small Garse Court, under s. 8, Act 
X( of 18C5. and iherolore a j-pecial appeal was 
barred by s. 2V, Act XXIII of 1861. As the 
Zamindar had recour-^o to the provisions of law 
to bring the tenure to sale, it was not an 
“illegal exaction of rent’* so as to bring the 
tcnniit s suir,. for the recovery of the sum paid 
by bim, under cl. 2, s. 23 and s. 10 of Act X of 
1850. Kuishna Kishoref SHAHA V. 
Biseshuh Mozoomuar. 4C. 595 = 3 C.L.R. 
177. (2 Hay 519, F.) 

(11) — Notice — Irrequl'irity — Sale, seitinq 
aside. —In a .suit to set aside a sale held under 
the Putni Regulation, it was found that tho 
notice.s were stuck up in the Collector's Office 
Board, outside the Court, from 10 A. M. to 
5 P. M., and were ntit put up at all on Sundays. 
JSeld that this was a suflicient compliance with 
the teruis of the Regnlation. SACHI NaNDAN 

DUTTAv. aiahaua.i Be.toy Chand Maiiatap 
Bahadur. 11 C.W.N. 729. (32 G. 953. Kxpl. 

itD.) 

(12) —Pn/).i tenure — Creation of tenure—-Two 
CitQtes comprised in one tenure— Poiuer given by 
Kabuliyats to bring tenure to sale under Reg, 
VIII of IfllO, legality of —Suif for declara¬ 
tion that tenure liable to sale under Regulation 
—Party—Collector not made party to suit—Suit 
improperly framed—No declaration should to 
made. — A patni tenure comprised two estates 
bearing separate toivji number.s. by tho 
kabuliyat., express power was given to tho 
landlord, in default of payment of any part of 
the rent due for any year, t,> bring tho tenure 
to sale under Hcg. VIIT of 1819. The land¬ 
lord made two applications to the Collootor 
to sell the tenure under tho Regulation. Both 
wore refused, and on the second occasion, tho 
Collector’s action was upheld by tho Board of 
Revenue. The landlord brought a suit for rent 
and interest and a declaration of bis right to 
have tho tenure sold under the Regulation. 
The Collector was not made a party to the suit. 
Held, that tho Collector ought to have been 
made a party, and that, the suit not being 
properly framed, no declaration should bo 

made. Manindar Chandra Nandi v. 
Annoda Mohan Roy. 15 Ind, Cas. 586. 

(13) — Sale set aside—Rent for period beUoeen 
sale and reversal, pntnidar, liable tor. — When 
a sale of a patni under Reg. VIII of 1819 is 
subsequently set aside, the zemindar is entitled 
to rent from the patnidar for tho period 
intervening between tho sale and its reversal. 
If the patnidar h is been dispossessed by tho 
auction purebasor during this period, ho will be 
entitled to mesne profits from tho latter. 
AMRITA SeKHAR BANER.IEE v. BE.IOY 
CHAND MAHTAB, 4 C.L.J. 547. 

(14) —This circular declares that certificate 
of payment of purchase-money of tenure sold 
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under Reg. Vlll.of 1819 is not liable to stamp 
as conveyance. Rev. Cir. No. 4, 25 W.R. Rev 
Cir. 6. 

(15) — See Abatement of rent, i C.L.R, 
52C. 

(16) —See Ben. act VIII of 1885, s. 184 
art. 2 (6), sch. Ill, 23 (I. 191. 

(17J—See Ben, Act vm of 1885, s. 195 ie) 

17 C. 1G2. * 

(18) —Sec Burden of proof—Rent, Sale 

FOR ARREARS OF, 21 W.R. 397. 

(19) —See Evidence — Miscellaneous. 
Documents, 8 b.l.R. 504, P.C. = j6WR. 

29. p.0. = 14 M.I.A. 259. 

(20) —See Execution of decree—Mis¬ 
cellaneous, 2 C L.R. 283. 

(21 (—See Landlord • and Tenant — 
Transfer often.ant’s interest, 12 W.R. 

P.C. 43. 

• (22)—Sec Limitation—Miscellaneous, 

11 W.R. P.C. 5 = 2 B.L.R. P.C. 10 = 12 M.I.A. 
244. 

(23) —See Limitation Act. 1908. arts. 29, 

62. 30 C. 440 = 7 C.W.N, 620. 

(24) -See LIMITATION ACT, 1908. art. 139, 

4 B L.R. App. 86 = 13 W.R. 267. 11 W.R. 102. 

(25) —See LIMITATION ACT, 1908, art. 144, 
19 C. 787. 

(25 n) —See P.VTNI TENURE, 6 W.R. 8. 

(26) — See PRINCIPAL AND AGENT — 

Authority of agents, 14 W.R. 36. 

(27) —See KENT, SUIT FOR. 2 B.L.R. P.0, 
10=11 W.R. P.C. 5 = 12 M.I.A. 244. 

(28) —See RES JUDICATA-JUDGMENTS ON 
PRELIMINARY POINTS. 12 W.R. P.C. 43 = 3 
B.L.R. P.C. 48 = 13 M.I.A. 160. 

(29) —See REVIEW - GROUND FOR REVIEW, 
17 W.R. J82. 

(30) —See RIGHT OF SUIT—GENERAL, 3 C. 
L.J, 283. 

(31) —See Sale— SALE FOR ARREARS OF 

RENT—General, i C.L.R. 236. 

(32) —See SALE—SALE FOR ARREARS OF 

RENT—Defaulters. W.R. f.b. 92. 

(33) —See SALE-SALE FOR ARREARS OF 

RENT—Deposit op money and staying 

SALE, 13 C. 331, 11 W.R. 357. 

(34) —See SALE-SALE FOR ARREARS OF 
RENT—INCUMHR.ANCES, 16 W.R. 446. 

(35) —See SALE—SALE FOR ARREARS OF 

RENT- Setting aside sale and its 

EFFECT, 11 W.R. 87 = 9 B.L.R. 89. Not<*. 16 
W.R. 128, W.R. 1864, 4. 24 W.R. 129, 24 W.R. 

63, 20 W.R. 132. 

(36) —See SALE —SALE FOR ARREARS OF 
RENT—SURPLUS PROCEEDS OF SALE, RIGHT 
TO, 20 0. 241. 

(37) —See Sale—SALE for arrears of 

REVENUE AND CESS—GENERAL, 6 B.L.R. 
App. 6= 14 W.R. 283. 
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(38)—S-'fl Vendor and pqrchaser— 
Breach of WARitANTY, 18 vv.h. -^76. 

(39&40)—S. 3, cl. ^~Aci VIII 0 / 1885 
{BengaU, s. 3 -Rent, meaning of leasf>, construc¬ 
tion of .— Where, by a, putni leasee, th-3 annual 
jama (rent) was fixed ac Rs. 6.000 and, besides 
fihesaid rent, tuo putnidar (lessee) nnderiook to 
deposit luco ihe Collecorate the Government 
Revenue of R^. 40,1fixed for the share 
of estate grunted m pulni and payable by the 
lessor, IcLal by kiit, failing whioh, the puhii 
lease was lo oe cancelled and would become 
null and void and the landlord was to take 
khas pO'Sessioii. Held, that the payment by 
the puhiid'ir of thd Government Revenue, 
though liodoubt was a part of the consideration 
to be ten Jet ed by i be lessee for the enjoyment 
of the tenure, it was nob raon‘^y pajaole to the 
landlord am as such was uot rent within the 
meaning ot s. 3 of the Beugal Tenancy Act and 
could not be recovered as rent under the special 
provisions <1 tin* Putni R->gulabioo. MAHA¬ 
RAJA Bahadur sir Jotindrv Mohan 
Tagore v bibi Jarao Kumari, 3 C.L.J. 
7 = 10 C.W.N 201 = 1 M.L.T. 8 = 33 C. 140, P. 
C = 33 l.A. 30. 

(41) — Ss. 3, G—Compensation money — Appor¬ 
tionment-PiU-iidar, transferee of, and zemin¬ 
dar ^ N.m- registration of transferee's name in 
Zemindar's sh^riifa—Transferee, status of .— 
The omi>sion by a trausleree from a putnidar to 
pay a fee and security to the Zemindar does 
not aff-cb i'l any w,iy his title. H»s righis are 
perfecie<J upon the transfer by the putnidar 
and are not in any way contingent for their 
validity upon the piymcnt of the fee and the 
security. The only effect of the failure of the 
transferee to secure registration of his name 
is that the lan^ilord is noc bound to recognize 
his purchase and miy sell up his tenure in exe¬ 
cution of .a decree for arreirs of rent obtained 
against the registered tenant. The status of 
a putnidar or durputnidar does not depend 
upon registration or consent of the zemindar. 
The compansaLioQ money in the bands of 
the Collect )r repre-ents th^^ value of the land 
acquired by the S'.ate. That sum has to be 
distributed amongst the holders of interest of 
different degrees in the land acquired Each 
claimant can prove the value ot his interest, 
in other words, the measure of the loss sus¬ 
tained by him by the acquisition, and when 
he does thi.s, he becomes entitled to a pro¬ 
portionate share of the compensation money. 
If the zemindir allow an abatement of rent to 
the the rent abated primarily repre¬ 

sents their annul loss, and they may reason¬ 
ably claim, out of thecompensationmoney, the 
capitalised value of that rent. But if they do 
not allow any abatement of rent, if they re¬ 
cover from the putnidar the whole of the origi¬ 
nal rent although the latter has lost the income 
derivable from the acquired portion of the 
land, they do not suffer any immediate loss 
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by reason ot the acquisition. GaNPAT SINGH 
1 v. MOTI Chand. 16 C L J. 301 = 17 Ind. Cas. 

I 171. (1-2 C. 622, 15G. 345, R ) 

(42) -Ss. 3, 11—See SALE — SALE FOR 
ARREARS OF RENT—INCUMBRANCES. 21 C. 
720, N. 

(13 & 44j—S. 5—SVe ABWABS, 9 Ind. Cas. 
47. 

(45) —Ss. 5 arui 6— Transferee of a. putni — 
Deposit by unregisUred transferee.- The zemin¬ 
dar is not bound to accept pajnunt of rent 
from an unregistered transferee of a puini, nor 
is he bound to recognise any deposit of rent 

I made by such a transferee in his own name, 
A payment by the transferee, to prevent an 
impending sale, for which the zemindar had 
applied in spite of the tend ‘r ai.d neposit of 
rent, cannot, therefore, be recovered back by 

suit. Saibesh Chandra Sarkar V. Kumar 
Bonowari Mukunda Deb. lO C.L J. 453 = 

4 Ind. Caa. 371. (14 W,R. 489. 17 C. 162, 20 
W.R. 330, P.C.. Relied upon ; 24 W.R. 63, D.) 

(46) — Si. 5 ^ 7 — See SALE — SaLE FOR 
ARREARS OF RENT-RIGHTS AND LIABILI¬ 
TIES OF PURCHASERS, 20 C. 247. 

(IT)—S. 6-Put-ui. skare of, without the con¬ 
sent of the Zemindar, effect of — Co-sharer land¬ 
lords collecting share of rent separately, if 
constitutes .separate tenancy—Sale in execution 
of decree for share of rent, effect of. — \ purchaser 
of a share of a putni acquires a vabd title in the 
properly although his purchase was cot recog¬ 
nised by the Z‘jmi<jdar. He is not exempted 
from liaDility for rent jointly with the transferor 
if the landlord cho ses to rrcogni-o him as one 
of the joini-holdt-rs of the putm. S 6 of the 
Putni Regulation only prevents any splitting 
of the tenure and apportionment of the rent 
without the sancti-in of the landlord. (26 C. 
103, F.\ 11 W.R. 294, D.) One of the co¬ 
sharers in the Zemindari who had a 5 annas 
interest brought a suit for his share of the 
rent against the registered putnidar and obtain¬ 
ed a decree, in execution of which, he sold a 

5 annas interest in the putni . Held, that the 
effect of the sale was precisely the same as that 
of a sale under a money-decree; that is, the 
right, title and interest of the judgment-debtor 
at the time of the attachment passed. (20 W. 

R. 276, D.) No separate tenancy )s constituted 

under a co-sharer landlord merely by his collect¬ 
ing his share of the rent sepantely from the 
tenant. AOSUB ALI PRAMANIK v. BlSSES- 
HURI, 8 C.L.J. 554. 

(48)— S.G—Appeal—Second appeal found Un¬ 
sustainable-Extraordinary jurisdiction of 
High Court. —No appeal lies from an order of 
the Civil Court under s. 6 of Bengal Reg. 
VIII of 1819. A party appealing co the High 
Court, when the law gives him no right of ap¬ 
peal, cannot, at the hearing, ask the Court to 
treat the appeal as an application for the exer¬ 
cise of its extraordinary jurisdiction. In re 

SooRJA Kant acharj chowdry, l c. 383. . 
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(491 —S. C —See APPEAL —ACTS AND REGU¬ 
LATIONS, 25 W.R. 222. 

(50) —S. G—See LANDLORD AND TENANT 

—Tenants’ T,iability for rent, 26 C. 103 
= 3 C.W.N. 38. 

(51) —S. 6—See LANDLORD AND TENANT 

—Transfer op Landlord’s interest, 25 
C. 445 = 2 C.W.N. 108, 

(52) —S. 6— See NoS- 41, 45, supra, 

(53) —S. 7— See No. 46, supra, 

(54) Ss. 7, 15— Anears of rent — Paint 
Talook Amaldastak.— If, by reason of the 
patnidar’s not giving security, the Zamindar 
withholds his amaldaslak and also abstains 
from availing himself of the power which the 
law gives him of collecting the rents himself, 
it would be inequitable to allow him to recover 
from the patnidar the rent which the with¬ 
holding of the anialdastak has prevented his 
collecting SrEEMUTTY BIDHOOMOOKHI 

Debi V. Ra.ia nilmony Singh Deo, l C. 
L R, 464. 

(55) —S. 8— Construction of. —The provision 
in s, 8 of Reg. VIII of 1819 requiring 
the notice of sale to bo punished before the 
15th Bysack applies to the notice to he iiablish- 
ed in the raofussil and not to the notice to be 
affixed at the Collectorate, The words ‘‘the 
same shall then be stuck up in some conspi¬ 
cuous part of the ('utchery" in s, 8 only mean 
that the petition should be stuck up in aeons* 
piouous part of the Cui-chery withiri a reason¬ 
able time before the sale. SHEIK NIAMAT 

Ullah v, a.h. Forbes, 2 C.W.N. 459. 

(56) -S. 8—Suif for rent — Publicatioti of 

sale notice,—U there is a cutcheri upon the land 
of the defaulting putnidar (i.c., the land of 
the taluk in question), the notice, under s. 8 
of Reg. VHr of 1819, must bo published at 
that cutcheri ; if there is no such the 

notice must bo published at the principal town 
or village within the taluk. THE MAHARAJAH 
OP BURDWAN v. KRISTO Kamini Dasi, 9 C. 
931 = 13 C L.R. 427. F.B. [P., 12 0. 67.] 

(57) — S. 8 —Sale of patni talook—Service of 
nctice—Sufficient sendee —DeiauUing co sharer, 

A and B woreco sharers of a patni which was 
sold for arrears of rent by the Zamindar and 
purchased by 0. In a suit by Aagiinst B and 
C and the Zimindar, tho plaintiff alleged 
that no sufficient notice had been given. Held, 
on the question cf notice, that once it was 
found that tho notice had been posted up in 
the ouboherry of the defaulter in accordance 
with cl. 2, s. fi. Reg VIII of 1819. it was not 
essential to the validity of the sale that any 
other notice should have boon given to the 
defaulters themselves, or that tho service 
should have been verified in the manner direct¬ 
ed by tho section. JOTENDRO MOHUN 

Tagore v. Debendro Moneb, 2 C.L.R, 
419. (9 W.R. 242, 16 W.R. 80. Cited it F.) 
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(58) — S. 8— Sale of putni taluk for arrears of 
rent — Publication of notice.—All the formalities 
required by Reg. Vlll of 1819 must be t-irictly 
complied with, before a summary sale by 
auction of a putni taluk for a non-piyment of 
rent sbould bo proceeded with. The zemindar, 
who institutes the proceeding, is exclusively 
responsible for its regularity. The due service 
or publication of tbe notice should not be 
left a matter of controversy but the evidence 
sbould be secured immediately and exist 
in writing, and bo referred to by the proper 
officer as part of the foundation of tho pale. 

Maharajah of Burdwan v. Tarasundari 
debi, 9 C. 619 = 10 1 A 19 = 13 C.L R. 34 
PC.=4 8ar 414. [P.. 9 C. 93!. F. B. on aouea/. 
14 C. 365 P.O., 12 C. 67,27 M.94= 13 M.L.J. 
479; AppL, 19 C. 099 ; Rel.on. 19 0. 703; Expl., 
14 0. 365, P.C. = 14I A. 30; R., 180.363, P.B.. 
2 C.W.N. 459. 27 0. 308 ] 

(59) — S. S —Arrears of rent —Sale of pufni 

tenure—Defect in notice required by Beg. VIII 
of 1819, s. 8— Notices of mid-year sales and of 
sales for a year's rent in default, under eh. 3 
and 2 respectively, difference in.—A zemindar 
having an interest in a outni t^Uiq has under 
the provisions of Reg. VIII of 18l9, » power 
of sale in tho case of default in payment of the 
rent; but ihat power of sale, which is given as 
a very summary lomedy, and which maybe 
exorcised immediately on arrears arising, is 
given under important conditions, the fulfil¬ 
ment of which M of the utmost oonsequenco not 
only to the person having a right to the taluq 
but to all those who have rights under him ; not 
only to the putnidars. but to tho sub-lossees. 
mortgagees, and other incumbrancers whose 
rights may bo aficeted or extinguished by the 
sale taking place. Such a power of sale is only 
exercisable subject to a condition as to notice 
to tho defaulter. To bring into operation the 
provisions of cl. 3. a. 8, relating to a mid-year 
sale, tho serving a notice, according to that 
section, intimating to the putnidar that pay¬ 
ment of ^ of tho balance due will prevent a 
sale, is a condition precedent to any stle taking 
place under this clause. Where a notice re* 
lating to a mid-year sale followed ol 2 instead 
of cl. 3, 8. 8, and iniimited that payment of 
the whole arrear would be tho only wav to 
stay tho sale, held, that the notice was essen¬ 
tially defective. AH8ANULLA KHAN BAHA¬ 
DUR V. Hari Charan Mazumdar, 20 C. 86. 
P.C.«19 I. A. 191=6 Sar. 252. [P., 20 0. 

746.] 

(601—S. S—See SALE -SALE FOR ARREARS 

OF RENT—Setting aside sale and its 
effect. 2 Hay 39S. 

(611—S. 8—See WITNESS —WEIGHT TO BE 
ATTACHED TO EVIDENCE. W.R. 1864, 391. 

(62)— S. 8, cl. 2— Statutory sale of timier- 
tenure — Substantial ” consfruefton of word — 
Special leave to appeal to Privy Council—Prac^ 
Hc«.-The statutory sale of an under-tenure under 
Hog. VIII of 1819 cannot bo set aside, because 
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one of the witnesses to the notice (wihch was in 
fact secved/ turns out not to be substantial. 
The High Court’s coustru: 2 tioa of the word 
‘ substantial ’ in s 8 of the above Regulation, 
as meaning a we ilthy man from whom dama¬ 
ges could be recovered by the putnidar in the 
event of the attestation oeing false, was ueld 
by the Privy Council to be too limited a view ; 
wealth being only one element in the position 
and status of the witness. If he live i lu the 
neighbourhood, and was a respec^able tu in and 
of good character, their Lordships saw no rea¬ 
son Why the Judgi might cot properly come to 
the conclusion thao he was a substantial person. 
[R., 25 W.R. 141, 18 C. 363; D., 14 C 365 = 
14 i.A. 30, P.G.] Where special leave to ap¬ 
peal to the Privy C >uncil is grantel on a peti¬ 
tion wh-^rein material mis-statements are 
made, objections should bo taken by the res¬ 
pondent by a preliminary motion to rescind 
.the leave to appeal, or at any rate before the 
hearing of the appeal, when called on, has 
been entered on. Where it wts not clcic that 
material mis-statement in the petitio*) had 
been made with an intention to deceive, and 
the objection to the appeal was only taken at 
a late stage of the heanog, the Judicial Com¬ 
mittee declined t) dismiss the appeal, but 
refused the appellant the costs of the appeal. 

Ram Sabuk Bosis v. Kamimefs ko )maree 
DOSSEE, 14 B.L.R. 394. P.C.=23 W.R. 113=» 
2 I.A. 71 = 3 8ar. 432. [F., i A, 500 = 9 I.A. 

70, P.C.] 

(63) —S. 8, cl. 2 —Suit for rent— Notice of 
.sale* —It is not enough if the notice of sale 
under Reg. VIII of 1819 is served upon the 
zemind tror bis agent ; the object of the Regula- 
•tioQ being to make known also to the holders 
of the Uhder-tenures and ryots and the residents 
of the place that the patni will be sold if the 
arrears are not paid off within the time specified, 
the notice-must be stuck up in the zemindar’s 
•outohorry as prescribed in cl. 2, s. S of the 
Rdgulati>>ii. If the notice of sale is not so 
published, there will be such a matprial irregu¬ 
larity as to avoid the sale. GOBIND LaBL 

Seal v. Ghaudhurry Maity, 9 C. 172. 

(64) —5. 8. cf. 2— Service of notice of sale, 
proof o/,—D ue service of notice lu the minuer 
presortoed by Reg. Vtll of 1819, s. 8, cl. 2, is 
-csseotial to the validity of the sale ; so long as 
that service is effected, the provisions as to the 
vecificatioTi of the service are merely directory 
and the noo-observancsof tho^o nrovision^ would 
not vitiate the sale. BHUGWAN CHUNDBR 

Dabs v. Sudder ally. 4 C. 41 = 2 C.L.R. 
•357. (9 B.L R. 9l=U W.R. 489, 9 W.R. 242. 
14 B L.R. 393 = 23 W.R. 113, R.\ 25 W.R 14, 

(66)—5. 8. pam 2 —Notice of sale of tenure 
under Reg. VIII of 1819— Mode of publioadoji 
’^hocal publication of notices — Object—*^ Mofus- 
construction of. —If there is kaicharx on 
the land of the defaulting putnidar (i.e. the land 
■which the zemindar is seeking to sell for default 
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of reot), the notice must be published there ; 
and if there is no such kaicaari, it must be 
published at the principal town or village on 
the land in question. The notice must he 
published in tue manner prescribed in s. 8, 
para. 2; service on the defaulting putnilar 
personally alone is insufficient. [R., 17 C, 
474, 19 C. 703, 27 G. 308.] The object of 

directing local publication of notices is to warn 
the under^lessees of the contemplated sale pro¬ 
ceedings and also to advertise the sale to those 
who might bid ; and this object would be 
frustrated if it were deemed sufficient to puo- 
lish the notices at a distant katchari or to serve 
them pers^'iially on the putnidar- The word 
“ mofussil ” in “ the notice required to be sent 
into the mofussil ” in para. 2, s. 8 of the Regula¬ 
tion, is opposed to the sadar katchari of the 
zemiudir, and refers to the subordinate estate, 
the subject of the sale proceedings. The failure 
by a zemindar to publish the notice of sale 
either at the katchari or any other place upon 
the land of the defaulting putnidar was held in 
the case to constitute a non-observance of “ a 
substantial pirt of the prescribed process,” and 
toaffird ■* a sufficient plea ” for th-* defaulting 
putnidar within the meaning of the Regulation. 

The maharani of burdwan v Krishna 
Kamini Dasi, 14 C. 365, P.G. = 14 I A, 30 = 4 
Sar. 772, 

(66) —S. 8, cl, 2 — See SALE—Sale FOR 
ARREARS OF RENT—SETTING ASIDE SALE 

AND ITS EFFECT, 19 O 699. 2 W.R. 188, 9 
W.R. 242. 

(67) —S. 8. cl. 2—See STATUTE. CONSTRUC¬ 
TION OF. 2 W.R. 188. 

(68) — S. 8, cl$. 2. 3— Arrears of a half-year's 
rent — Sale — Non-compliance ivith substantial 
requirement of regulation justifying rever¬ 
sal of sale, lohen^—Non compliance^ when not 
a ground of setting aside the sale—'Certificate 
to which effect," meaning of—Service sworn 
before Ixlunsif — Certificate of Munsif. — lUdk 
zemindar chooses to bring into operation the 
provisions of cl. 3, s. 8, Regulation VUI of 1819, 
and to get a hall year’s rent by means of the 
regulation, he must strictly comply with the 
condition laid down in that section. All the 
requirements in cl. 2 of s. 8, must be imported 
into cl. 3 of that section mutatis mutandis ; 
theretoce, the service of notice is a condition 
precedent to the sale being held and the notice 
so served must be a good notice, that is to say, 
it must be a notice, which shall put all parties 
concerned in saving the tenure from sale in 
possession of the knowledge of what really they 
will have to do if they desire to save the tenure 
and would-be purchasers in possession of inform 
ation as to tbe amount they will have ^to 
spend if they wish to purchase the property. 
substantial compliance with the substantial 
portions of the Regulation is a condition pre¬ 
cedent to the right of the zemindar to bring tho 
tenure to sale under the provisions of the 
Regulation, and a non-compliance with any one 
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of the substantial! reouiremcnts “is. in the words 
of s. 14, a snjjicieyit fjbia” to set aside the sale. 
[Al'i'nitud, 20 G. 8G, P. G,] Iq mid-year sales 
for SIX moi.th'3, arrears, the Legislature does not 
deal s ’ h irshly with the defaulter asitdoesin 
respect, of a year’s arrears of rent. In mid¬ 
year snles for six months’ arrears, if a notice, 
instead of sin wing that the sale iriay be pre- 
vf nted by p iyment of the whole of the balance 
du , or of 7f) ‘V, of such balance, states that the 
sale wi'l tHko place unltss the whole of the bal- 
Hiice IS pill, as in a proceeding under cl. 2 
for the whole year’s arrears, it is a non com¬ 
pliance with a substantial requirement of 
the Htgulition, such as to justify the re- 
verssl.fthe sale. [Affirmed, 20 C. 8G. P.G.j 
The provisions of cl. 3 of s. S arc not so 
stringent, as tho'seof cl. 2 of the same. Non- 
puhlicatioii. therefore, of the petition to the 
Collect«-r containing a specification of the 
balance of rent duo, as rrquired by cl. 3 is not 
a ground for setting aside the sale ; similarly 
non-prcseniation of the petition on the precise 
day, the Ut Kariick, soecified in cl. 3, s 8. is 
no ground for sotting aside the sail*, the presen¬ 
tation ol ibopL'tititm on iho'iud Kartick. wlion 
the I t was a Sui cl.ay, being a snfli -ient 

compliance with iho section. [R., 2G.\V.N. 
459: Afibmed, 20 C. 80, P G.] Tho words 
" cerUjluite to which effect'* in cl. 2. s. 8, 
mean a certificito to tho effect that the peon 
did come l.cl.'ro tho Munsif or Police ofiicer, 
as tho caso may he, and did mako a voluntary 
oath as to the si*rv.ce of the notice. Whore, 
after serving notice, th^ peon went before tho 
Muns'f wi ll ari affidavit which had been 
prepared and sworn to.'the jurat of tho Munsif 
would have been as much a certificate as if 
tho peon had made a deposition on oath and 
tho Rliinsif had recorded tho fact of his 
so having made the deposition on oath. 
AH,\S\NUfiLA Khan BAHADOOH V. HuilRI 
CHUUN Mozoomdar. 17 C. 474. [AJlirmed, 
20 C. 8G. P C.] 

(GH-nl S 8 cl. :d—Sre SALE—SALE KOU 
arrears or-’ RENT —RIGHTS AND LIABILI¬ 
TIES OE rURCHASER, 15 W R. 180. 

(GO)—S.s. 8 (j»id 10—Pri6/icafion ol notice of 
sale—Vorm of notice — Order ns to lots to be 
sold .—This was a suit to set asido a salo for 
arrears of rent hold under Bongil Regulation 
VIII of 1819. Plaintiff alleged that the sale 
could not sfand by reason of various irregulari¬ 
ties in contravention of tho rules especially as 
to the publication of the Zemindar's petition 
to the Colic-tor and of tho notice to tho tenants 
under the 2ricl clause of s. 8 ol tho Regulation 
Held, Iho provisions <if the Regulation have 
boon seriously disregarded and tho irregulari¬ 
ties in the case are sufficient to vitiate tho 
sale. Tho original petition and tho original 
notice ought to have been stuck up and not 
certified copies of them. Tho notice must have 
Bpecified, in order, the lots to bo sold and 
should Lave throughout remained stuck up 


continued. 

-2.—Bengal Regulatioas— conUnned. 

until taken down at the time of the sale. 

Be.joy Ghand Mahatap V. atulya Charan 
Bose, 32 C. 953 = 3 CL.J. 46. [Expl. D. 

11 C.W.N. 729.] 

(70) ~Ss. 8, 10. 1-1— Patni sale only voidabUj 
not void—Suit to set aside sate—Mortgagee of 
defaulting poinidar. if entitled to bring such suit 
—Notice in ss. 8 and 10, what to contain—One 
lot comprising several teyiures—Notices specify¬ 
ing only one, bad — Sale irregular — Patni Regu- 
laiionSt provisions to be strictly comvUed loith,— 
A patni sale is not voi-l, but only voidable, by 
reason of any irregularities in tho transaction, 
and it can only b-i avoided bv a suit under the 
provisions of s. 14 \l) of the Patni Regulation, 
(20 0. 740. lOTnd. Cas. ‘IQ, 13 G.L-.T. 404, 16 
C.W.N. 805, R.i A mortgagee of the default¬ 
ing is entitled to bring such a suit. 

Tho imti-'o mentioned in ss. 8 and lO of the 
Regulation must contain the various lots to be 
sold with the amounts claim-d in respect of 
thorn Whore a lot comprised three tenures 
and the notice specified only one : Retd, that 
the notice was bad and the sale irregular and 
liable to bo set aside The provi^^ions of the 
Patni Rrgul.ition, which allow of sales in a 
summary manner, must be striotlv complied 
with. HARIHAUXATH DAS V Rajani Kanta 
Laik. 15 Ind. Cas 537. 

(71)—Si. 8. 11—T of \S20-ActXof 1859, 
105—/'uGiee— Durpuin^e — Transfer — SaU 
of 2 )'itne.c taluk for arrears of rent—Effect on 
durpulme —A Zemindar had croaicd a patnee 
tenure in respect of a taluk in his Zciuindari. 
The putneedar had, in his turn, granted a dwr- 
putn>e. In execution of a decree obtained by 
tho zemindar against his putneedar for arrears 
of rent duo to him, he brought tho putnee taluk 
to sale ami purchased it himself. The Zemin¬ 
dar was. later on, put in possession of the pro¬ 
perty purchasol by him. The durputneedar now 
sued t'> recover possession of the taluk by avoiding 
tho sale. The question for doeision was whethoi 
the purchaser of tho putnee taluk could disturb 
tho p l^soss^o^ of tho Held that, 

under the description pufnee taluk and dur- 
putnee taluk, it must bo prima facie inlondod 
that tho tenure called a putnee tenure was one 
transferable by salo. and upon thj creation of 
which, it was stipulated by the terms of tho on- 
gagemonts interchiugod that, in case of an' 
arrear occurring, tho estate might bo brought 
to salo. If so, according to tho terms of Rog. 
VIll of 1819, tu6 tenure might not only be 
brought to salo, but it might be sold free from 
incumbrances. Consequently, aooording to the 
offeot of s. 105 of Act X of 1859 and ss. 8 and 11 
of Rog. VIII of 1819, and p^obibly also of Reg. 

I of 1820, the ofloot of the sate of the pufne* 

taluk was to dosirov all inoumbrances which 
had been created by the ir including 

the durpiitnee. The suit was therefore not 
maintainable. Buindabun CHUNDERSIRCAR 
CHOWDHRY V. BrINDABUN CHUNDER DET 
Ohowdhry, 13B.L.R. 40S = 2l W.R, 324 = 

II A, 178, P.C. = 3Sar. 868. 
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(72) —S5. 8, 14— Publication of notice—Onus 
—Putnx sole set aside—Auction purchaser, right 
o/.—The burden of proving i hat the publication 
of the sale notice, if the same be in controversy, 
is duly made in compliance with Reg. VIII of 
1819, IS on the landlord. (9 C. Cl9, P 0.. 14 C. 
365, P.G., R.\ 9 VV.R 242, Expl.) On the setnng 
aside of a pxitni sale, tbe auction-purchaser, 
under a. 14, R> g. VIII of 1819, is clarly entitled 
to get back his purchase-money together with 
interest on it.. BeJOYCHAND MahaTAB v. 
amrita Lal jMUKERJEE. 27 C. 308. 

(73) —iSs. 8 (2) (& —Omission to serve notice 
— Prejudice. —Omission of service of notice in 
strict compliance with s. 8 (2), on the spot or at 
the cutchery not ‘sufficient plea,' uiiaer s. 14, 
in the absenceof proof that uuder-tenants were 
prejudiced bv the sale. GOUREE LaLL SINGH 

V. JOODHISHTEER Ha.JRAH, 1 C. 359 = 25 

W. R. 141. [D.. 4 O. 41 ; Diss., 2 C. 811 ; R.. 
13 O.L.R. 429, 14 0.366 = 14 I.A. 30 ; Compare, 
32 0. 953.J 

(74) —6’. 8, cl. 2 cO s 14— Publication of 
notice. —Non-publication of the notice of sale 
previous to the d-iy of .sale or receipt of notice 
on the date of sale not a ‘sufficient plea,’ 
within the meaning of s- 14, to set aside a sale 

Mateengee Churn Mitter v. moorrary 
Mohu.n Ghose, 1 C. 175 = 24 W.R, 453, [R., 
1 0. 359; Diss., 18 0. 363, F B.] See, also, 
Baikantha Nath Singh v. jMaharajah 

DHIRAJ iMAHATAB OHAND BaHADUR, 9 
B.L.R. 87=1? W.R. 447 ; RaM SABUK Bosf, 
V. Kaminee Koomaree DOSSEB, 14 B.L.R. 
394, P.C. = 23 W.R. 113 = 2 I.A. 71. 

(75) — Ss. 8. cl (2) d' 1‘1 — Putni tenure oeing 
iold for arrears of rent—Compliance with rules 
for publication of notice essential to validity of 
sale—Eotice of sale not stuck uowithin the mean¬ 
ing of s. 8, cl. 2—“ Sufficieni plea ” within the 
meaning of s. 14 to have sale set aside. —Com¬ 
pliance with the rules for publication of notice 
in a conspicuous part of the Collector's Cut- 
cheri, in accordance with s. 8, cl. (2) of Reg. 
VIII of 1819, is au essential preliminary to the 
validity of the sale. Where, upon evidence, it 
was established that the notice of sale was not 
stuck up at all within the meaning of s. 8, 
cl. 2 of Reg. VIII of 1819 : held that it was a 
“ sufficient plea” for the defaulting putnidars, 
within the meaning of s. 14, for having the 
sale set aside. RAJ NARAIN MITRA v. ANANT 

Ball Mundul, i9 C. 703. 

(76) — Cl. 3, s. 8 and s. 14— Publication of 
notice. —The words “cause similar publication 
to be made” in cl. 3 of s. 9 of Reg. VIII of 1819, 
refers to a publication pimilar to that, which is 
prescribed by the preceding cl. 2 ; the require¬ 
ments in that clause, so far as the publication 
of tbe notice of sale and the period at which it 
is to be published, must be imported into cl, 3 
mutatis mutandis. Reg. VTII of 1819 is a very 
important regulation and ought, as a rule, to 
be strictly observed. Non-compliance with the 
direction in s. 8, ol. 3, of tbe Regulation to 
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publish tbe notice referred to therein b^-fore the 
15th Kartick is a “ sufficient plea within tbe 
meaning of s. 14 of the Regulation, for s'^tiing 
aside the sale. SURNOMOYI Debya v. GRISH 
Chunder Moitra, 18 G. 363, F B. (I G. 175. 

Diss.) 

(77) — S. 9— Suit to recover the deficiency for 
which d?faultitig purchaser is ansiverable, if 
maintainable in Civil Court —A suit to recover 
the deficiency for which defaulting piircha'-er is 
made answerable under s. 9 of Reg. VIll of 1819 
is maintainable in a Civil Court. RaGHU RAM 
HAZRA V. MOHESH CHANDRA BaNDO- 
PADHYA, 7 C.W.N. 111. 

(78) — S- 0 —Agreement of putnidar loith 
sirayiger for purchase by latter and reconveyance 
to former—Legality-Contract Act (IX of 1872), 
s- 23.—A coniracD entered into by On putnidar 
wita a stranger, stipulating that the latter 
would purchase the pulni which had been 
advertised for sale under Reg. VllloflSlO, 
and reconvey it to the putnidar receiving tbe 
amount of the purchase-money with interest 
and a further sum lu addition from him, is in¬ 
valid under the provisions of s. 23 of the Con¬ 
tract Act, as being in contraveniion of the pro¬ 
visions of s. 9 of the Putni Regulation. MOHAN 
LaL BABU v. UDAI NARAIN BHADURI, 14 
C.W.N. 1031. 

(79 & 80)—S. 9— Purchase by one of the 
defaulters, efftct of~Contribution, Suit for— 
Limitation—Limitation Act (XV of 1877), sch, 
II, arts. 61 and 99.—When, at a sale under 
Reg. VIII of IS19, a putni is purchased 
by one of the defaulters, there is nothing in 
the Regulation to make tbe sale absolutelv 
void, though it is voidable. Payment of any 
rent for the by the purchaser, until the 

sale is set aside, is made on his own account. 
For a suit for contribution for such payment, 
against the former co-owners of the putni, the 
cause of action does not arise and limitation 
does not begin to run until the sale is set aside. 

matangini Debya v. Prasonnamoyee 
Debya, 3 C.L.J. 93. 

(81)—Ss. 9. 13, cl. f3) (4)— Payment of patni 
lent by darpatnidar—A'o darpatni rent due at 
the time—Payment from private fund—Posses¬ 
sion taken by darpatnidar—Sui^ for arrears of 
darpatni rent-Set off. whether c:i*i be claimed 
by darpatnidar withoutrendering account^ Evic¬ 
tion by landlord—Suspension of rent —What is 
necessary to constitute eviction—Actual physical 
expulsion, if necessary—Mesne profits, decree 
for, obtained by evicted tenant, whether revives 
claims for rent Defaulting patnidar purchas¬ 
ing tenure —Evicting darpatnidar— Annulment 
of darpatni.—The plaintifis were the patni- 
dars and the defendants dar-patnidars under 
them. The defendants, to preserve their own 
interest, made certain payments to save the 
patni from sale for arrears of rent under Regu¬ 
lation VIII of 1819, s. 13. While making the 
payments, the defendants stated that the rent • 
due from them had been paid in full and that 
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what was paid was an advance from private 
fund^. They then obtained possession of tbo 
])aini taluk The plaintjffs brought a suit foe 
rent in respocr. of the dar-palni. The defend¬ 
ants did not offer to render an account of the 
sums O'dlecr.ed by them dnritig their possession 
of the tenure, but asked that the amount 
sought to be recovered by the plaintiffs may be 
set off against the amount deposited by them : 
tfeldf that the defenda'it’^j plea must he over¬ 
ruled, that they could )i>t drive the pliiotiffs 
to a separate suit to determine whether they 
had or had not by means of their possession 
alreuly rcal'zed th'-j amount adv iriced by them, 
and that the defendants were not entitled to 
claim a 8er, -*ff. The principle of law is that a 
landlord who has evicted his tenant is not en¬ 
titled to claim rent from him in re>pect of the 
period of eviction. (8 Ind. Cas 478. U C.L J. 
591, 5 Ind. Cus- 105. 11 C.L. J. GO I, Rel, upon. i 
To constitute an eviction within the mean¬ 
ing of the above rule, it is nob necessary thit 
there should be an actual physical expulsion 
from any part of the premises ; any ant of 
a permanent character done by the landlord, 
with the intention of depriving the tenant of 
the beoefft of the enjoyment of the demised 
premises or any part thereof, will operate as an 
eviction. (17 C.B. 30. 25 L -J.C.P.M. 1 .Tnr. N.S 
1099, 4 W_K. 50. U W. R. 58. F.\ The fact ■ 
that the evicted tenant has obtained a decr. e 
for mesoG profits docs not revive the claim (or 
rent which was extinguished by reason of the 
misconduct of the landlord ; the decree for 
mesne profits in his favour does nob necessarily 
restore him to all the advantages be would have 
enjoyed, had his possession not been illegally 
disturbed. (13VV.R. 338. 6 Ind Cis. 478, 11 C. 
L.J. 591, iJe/ upon; 14\V.R 43, R.) Adofault- 
ing patnidar purchased ia the name of an¬ 
other person the patni in arrears, in contraven¬ 
tion of the express provisions of s. 9 of the 
Patni Regulation, and took possessio i of the 
ddr-pnlui tenure in the name of the ostensible 
purchaser: Held, that the patnxdar was not 
ontitled to annul the darpntyix tenure created 
by himself, and as he, under colour of law, 
evicted the darpaitiidar, he was nob ontitled 
to got any rent from the latter f<)r the period of 
dispossession. Kalanani) Singu v. Jarao 
Kumaiu, 17 lod. Cas. 238. 

(82)—Ss. 9, 14— Ejectment — Vo\>n{ sale — 
Salo, when confirmed — Sale, when no balance 
due, if valid — Sale, when notice nof served, xf 
void-- Sale, validity, xf can be collaterally 
ixnpeached —6’osfs, —A sale under the P.i/ui 
Regulation does not require to bs confirmed. 
Such a sale becomes final and conclusive when 
the whole of the purch.iso money has ho'n paid 
under s. 9 of the Rogulat.on, and a suit to sot 
aside a sale of puini taluk sold for current 
arrears of rent is to to ins.itutod within one 
year from the date of such payment. (13 C.L. 

J, 339, jR.) S. 14 of the Patni Regulation con¬ 
templates a suit for reversal of tne sale on tbo 
ground that no balanco was due. Wlion a 
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puini sale is impeached on the ground that the 
notice.^ required by the Regulation have not 
been duly served, the sale is voidable and 
capable of reversal in a suit properly constitut¬ 
ed and commenced under s. 14 of the Puini 
R gulation. Toe validity of a pufni sale msy 
not be attacked collaterally in a suit for eject¬ 
ment brnugbt by the purchaser or his repre¬ 
sentative in interest. A judgment rendered by 
a Court having jurisdiction over the parties 
and the subject-matter, unless reversed or 
annulled in some appropriate proceeding, 
is not open to cootradiotion or impeach¬ 
ment in respect of its validity, verity, or 
binding offcn^r, by parties or privies in any 
collateral action or proceeding. The posi¬ 
tion IS different when a judgment shows on 
iis face that it is void for wint of juris liotion 
either of the person or the subject-matter; 
suoh a judgment is treated as a nullity, colla¬ 
terally impea'h vblo by any person interested, 
wherever if. is brought in question. But the doc¬ 
trine has no applicition to a case where the 
validity of the sale is intended by the Legisla¬ 
ture to be determined iu a suit, properly cou- 
stituted and brought in a Court of competent 
jurisdiction, within the time allowed by law, 
and against part»o-i sought to be affected by the 
result. In deci ling a question of costs, the 
Court is entitled to consider not merely the 
conduce of the parties in the actual litigation, 
but also the mitters which lod up to the liti¬ 
gation. RAMSONA CHOWDHURANI V. SONA- 
MALA CHOWDHURANI, 13 C.L.J. 404= 10 lod. 
Cas 90 = 16 C.W.N 805. 

(83)—3. 10 -See Nos. 69 and 70, supra. 

(St)—S. 11—Res judicata—Decision in rent 
suit by defaulting patnidar —Sn6se(;iwnf rexit 
suit by purchaser of pafni under Patni ReguUX' 
iion—fVhether /orwier decision res judioaia in 
later suit --Action in ejectment by purchaser at 
patni sale—Eimitation^Incumbrance^Adverse 
pos.sessw?i, /rhen incu??tbrance.—Although the 
position of a purohaset at a patni sale may 
not bo precisely that of a purchaser at a revenue 
sale. (7 Ind. 6ia. 840=13 C.L J. 293=15 0. 
W.N. 706, R.) yet ho is not privy in estate to 
the defaulting proprietor and does not derive 
his title from him, as, under s. 11 of tbo Patni 
Regulation, ho acquires property free of all 
encumbrances thit might have been created 
upon it by the ao: of the defaulter, his repre¬ 
sentatives or assignee^. (5 B.L.R. App 5 = 
14 W.R. 233. l2C.o2(90), Relied on.) Therefore, 
a suit for r» nt by iho purchaser o kuuot be barred 
as res Judicata, beom^o a previous suit for rent 
by tbo defaulter failed on the gcouud that the 
roUtioU'^hip of landlord and tenant between 
the thou plaintiff and the defendant was not 
established. If an action in cjeotmsnt is 
brought by th) purchaser, limitation will run 
against him 'iiily from tbo date when his pur¬ 
chase baoaine final. (25 0- 167, E.) The 
interest of a person in aiverso possession is 
an incumbrance only when the adverse posses¬ 
sion had continued for the statutory period. 



825 


THE ALL INDIA DIGEST. 


826 


Regulations —coDtinued. 

-2.—Bengal Regulations—con^iwM^rf. 

{11 Ind. Gas. 453 — 14 C.L.J. 136, Relied upon^) 
Therefore, where the defaulting patnidar was 
not dispossessed for ten years before the patni 
sale, the trespasser’s title by adverse possession 
had not been prelected, and consequently there 
was no incumbrance to be annulled by the 
purchaser. SATISH CHANDBA SiNHA v. 

Munjanah Debi, 15 Ind. Cas. 869 = 17 C. 

W.N. 340. 

(85) — S. 11 ^Cancellation of under-tenures — 

Sale for arrears. —Lands appertaining io a 
certain talook were sold for arrears of rent 
under Reg. VIII of ,1819. The plaintiff was 
holding the same from the owner under a 
kaimi jumma ionate. Held that under s. 11 
of that Regulation, the plaintiS’s tenure was 
cancelled. MOHINI Chunder Mozumdar 
V. JOTIRMOY GHOSE, 4 C.L.R. 422. (4 

C.L.R. 6, 10 M.I.A. 123, R.) 

(86) — S. 11— Arrears of rent — Sale of sub- 
tenures—Encumbrances — Reas VII of 1799, 
VIII of 1819, I of 1820 and VI LI of 1831—Acf 
X 0 / 1859, s. 105.—Ban. Reg. VIII, s. 11 of 
1819, it is true, gives express power to sell the 
tenure, free from all incumbrances that may 
have accrued upon it by the act of the default¬ 
ing proprietor, his representatives or aspignees ; 
but the power so given is confined to the case 
of tenures where the right of selling or bringing 
to s!ile for an arrear of rent has been specially 
reserved by stipulation in the engagements 
interchanged on the creation of the tenure. A 
mortgagee had foreclosed under Ben. Reg. 
XVII of 1806, and a decree was made in 1854 
for possession of the mortgaged taluk. In 
1855, a summary suit was brought by the 
zemindar against the heirs of the talukdar 
(the mortgagor) for arrears of rent, to which 
the mortgagee was not made a party. A decree 
for sale was made ex parley and the taluk sold 
by auction, under Act VI of 1858. The mort¬ 
gagee then brought a suit to recover po<(session 
of the taluk, and to set aside the sale by the 
zemindar for arrears of rent. Held reversing, 
the decision of the High Court, that, as it was 
an istimrari taluk the zemindar had no power, 
by the Bengal Regulations, or Act X of 1859, 
s. 105, to sell the tenure, and the sale declared 

invalid. PoRBEs v. Baboo Lutchmeput 
Singh, 10 B.L R. 139, PC. = 17 W.R. 197 = 
14 H.I.A. 330 = 2 Suther. 651 = 3 Sap. 27. 

(W.R. P.B., 260, Appr.) [R.. 21 W.R. 94.] 

(87)— 8. 11— Effect of Regulation--Puinidar, — 
Effect of Ben.Reg. Vlllof 1319, s. 11, in respect 
of Putnee tenures. Held, that a sale or transfer 
of Pttfjiee tenure by a Pulneedar is not binding, 
unless made in strict conformity with the pro¬ 
visions of that Regulation. Regulation VJII of 
1819 regarding the relative rights of zemindars 
and patni talukdars considered. Where a share 
in a putnee taluk is transferred by a registered 
putnidar without the express co iseut of the 
zemindar and in disregard of the Regulation 
cited, the transfer is not binding on the zemin¬ 
dar. Watson v. The CoiiLECTOR of jilda 
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Rajshahye. 3 B.L.R. P.C. 48 = 13 M.I.A. 16^ 
= 12 W.R. P.C 43 = 2Sulher. 269 = 2 Sap. 500. 

[R.y 8 C.L. J. 554 : L., 17 C. 398.] 

(88) —S. 11—Rent, 13 B.L.R. 198 = 21 
W. R. 326. 

(89) —8. 11— See SALE—SALE FOR ARRE¬ 
ARS OF RENT—Incumbrances, 2i o 702. 

(90) -S. 11, cl. 1—See Patni tenure, 15 
W.R. 445. 

(91) —S. 11. cl. 2—See RIGHT up OCCUPANCY 
—ACQUISITION OF RIGHT, 5 W.R. Act X. 
Rul. 63. 

(92) — S. 11. cl. 3— Incumbrance — Cancella¬ 
tion of. —A purchaser of a puirii taluk at a sale 
held under Reg, VIII of 1819 is entitled 
to cancel the tenancy of those who are not khud- 

raiyats (t.e. resident and hereditary culti¬ 
vators of the lauds in dispute) and who do not 
comewjihin the proviso to cl. 3. s. 11 of the 
Putni Regulation, and to eject them. It is 
immaterial whether thev are occupancy or non- 
occupancy raiyats. JOGESHWAR MazUMDAR 
v. ABED Mahomed Sirkar. 3 C.W.N. 13. 

(93) — S. 11, cl. (3) —Incumbrancey annulment 
of — Raiyati rights — Khudkasht raiyat.—k 
raiyat is not protected from ejectment under 
s. 11, cl. (3) of the Putni Regulation by a pur¬ 
chaser at sale under the Regulation, unless ha 
is a khudkasht or a resident cultivaior. ISHAN 

Chandra Nandi v. Gour Mohan Poddar 
15 Ind. Cas. 468. (3 C.W.N. 13, F.) 

(94) -S. 11—See NOS. 42, 71, supra. 

(95) —Ss. 12, cl. 4, 18—See LIMITATION ACT 
1908. 8. 12, 5 W.R. 100. 

(96) —S. 13 —“Pro)7fs,’* meaning of-Mortgagee 
of tenure m possession under s. IB—Liability 
for rent.—The word “ profits ” in the 4th clause 
of s. 13 of Reg. VIII of 1819 means that which 
remains to the putnidar after the payment of 
the rent of the putni. Where the subject of a 
mortgage is leasehold property, and the mort^ 
gagee is put in possession, under circumstances 
which amount to an assignment of the lease¬ 
hold interest, the mortgagee becomes liable as 
a rule to pay the rent. (10 C. 443). So that, a 
mortgagee, who enters into possession of a 
tenure under s 13 of Reg. VIII of 1819, must 
pay the rent to the landlord, before applying 
the collections to the liquidation of his own 

debt; and consequently the tenure-holder will 
not be liable, in case of default, for the rent, 
during the period of such possession, Lala 

Bharub Chandra Karpur v. Lalit 
MOHUN Singh, 12 c, 185. 

(97) —S. 13— See SALE—SALE FOR ARRE¬ 
ARS OF RENT—DEPOSIT OP MONEY AND 
STAYING SALE, 8 C. 954, 

(89)—S. 13. cl. 3—See SALE—SALE FOR 
ARREARS OF RENT—DEPOSIT OF MONEY 

and staying sale, 12 W.R. 313. 

(99)— S. 13, els. (3) (4)—Darputnidar, depo¬ 
sit by—Possession obtained on untrue alley ition 
—Benty suit /or, by putnidar—Darputnidar, if 
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cnn set off —Putnidar, defmiUinq, purchase by 
— Effect of —Partial eviciinn — Evictton^ whit '' 
is— Me.sne profits, obtaining. effect of. —A dar- 
putnidar, when ho mide a deposit to save the ' 
putni renurc from sale, stated specifically, that 
the rent due from him bad been paid in full 
and what \v<t5 lodged wis an advinco from pri¬ 
vate funds. Upon ibis r^pre'Cntation delibe¬ 
rately made, hoobt lined po-sossion of the putni 
taluk and was in possession when th*^ putnidar i 
brought a suit for rent for three voirs agiinst J 
him. If. was found in the rent suit that the 
darputnidar when he made tho dop''sit, was 
in arrear of a portion of the rent. Held that 
the darputnidar could not d^-duci the amount 
deposited from the claim rf the rent under j 
cl. (3) of s. 13 of the Putni Ke^ulation, as his 
case fell under cl. (4) of that secr-ioti. It was not 
open to him to resile from tho position ho deli¬ 
berately to 'k up at the tiinehn m ido tho deposit. 
Adefiulting }-ulniiar, ijv his purch‘.s-> at a 
sale under tin.' I’utni Regulation, doe-! not 
acquire a nchi to annul a durputni tenure j 
. I f or his predecessor. Ho can¬ 

not take recourse to the provisions of the Putni i 
Rogulaiion lo enable him to cttectuatc a fraud 
upon the undcr-tonure-holder. Where tee 
putnidar d dilioratoly brought :i putni tenure to 
sale, and, in defiance of ;i s'aiutorv provision, 
by purch;isi:ig the pr )perry himself, took pos- ; 
session oi the darputni tenure m tho name of i 
tho csrcnsiblc purch iscr. Udd, th ii, tho putni¬ 
dar was not cn'iflod to claim rent from tho . 
darputnid’/r in rospect of tlie period of eviction. 

A landlord, who has evicted Ins tenant, is not I 
entitled to claim rent, from him in respect of 
tho period of eviction. 'Po constitute an evic¬ 
tion, it is nob necessary that tlicro should loan 

actual physical cxpulsi.m from inv part of the 
promises ; any act of a perinment character 
done by tho landlord, with the intention of 
depriving the tenant - f tlie enj\)yiiient of the 
demised prcniisos or any parttherouf, will oper¬ 
ate as an eviction. 'I’ho f lot. that, tho evicted 
tenant has obfain'^il a decree for mesne profits 
does not revive the claim for rent which was 
extinguished hy reason of tho miscoudiiot of 
the landlord. 'Pho decree for mesno profits in 
his favour doe.s not luvcssarily restore him to 
all tho advantages hi? would have cnjo\ol, had 
his possession not Ih-lmi ilhgally disrurbod, 

KAMALANANI) V, Jakao Kumui, 17 C.L.J. 96. 

(100)— S. 13 (d)—i) ir-pulnidar put in posses- 
sinn/or paying putni rent—j^aj/ment of further 
arrears when in possession—Payments of first 
charge on the putni— Tenancy Act (VIII 
o/ 1885.) s, 171 (Ih (6)— Mortgagee's prior right 
to surplus sale proceeds —Uont>act Act {IX of 
I872i, s. G9.—Whore a dar-putnidar, having ad¬ 
vanced certain arrears of rent duo on a 
which was already subject to defendant’s mort¬ 
gage, was placed in possession of tho putni 
under para. 4, s. 13 of Reg. VHI of 1819, and 
then, the plaintiff, an a''Signco of tho dar-putm, 
paid the next three instalments of tho put ni 
rent, but failing to pay tho fourth instalmout, ‘ 
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the pafni was sold under the Regulation: Beld 
—That the plaintiS was not entitled bo recover 
out of the surplus sale-proceeds the instalments 
of rent paid by him when he was in possession 
ofthepwfai. That, as regards the arrears paid 
by Ihe darputnidar, assuming that the amount 
was a charge on the pafai. defendant's mort¬ 
gage of prior date had priority over it. Queere 
— Whether it was open to the darputnidar to 
seek the relief provided by s. 171. sub-s. (1), 
cl. (6) of the Bengal Tenancy Act, and, if it 
was, whether the remedy was avtilable after 
election by him of the remedy under s. 13, 
cl. (1) of the pafui Regulation, //efd, further, 
that the plaintiff could not claim on the basis 
of s. G9 of the Contract Act RtMJIBAN 

Bhadua V. Tazuddin KAZI, 15 C.W.N.404 
= 9 Ind. Cas. 489 

(101) — S. 13, cl. 4 — Durpatnidar's lien, if 
superior to Undlord’s charge— S-’e LANDLORD 

AND Tenant— Miscellaneous, 7 C.L.J. 
952 = 35 C. 737. 

(102) —S. 13, cl. 4—.See Sale—S\LE FOR 

ARREARS OF RENT — DEPOSIT OF MONEY 
AND STAYING SALE, 4 B.L.R.F B. 77 = 13 
W.K.K.B, 1. 

(102-a) -S. 13 —See No. 81, supra. 

(103) —Ss.l3 and 14, cl (4) — Under-tenure- 
holder making deposit —SuR tor possessioa, if 
necessary—Lien when extinguished—Statutory 
lien—Contract hoio revived — Estoppel—Sdsnee 
— Statement by pufnidar, who has no interest, 
if binds transferee,—Per Stephen, J. —A spooial 
suit to declare the lion, created by s, 13, cl. 4 
of tho Putni Regulation, terminated by satisfac¬ 
tion of tho debt is unnecessary, when the plea of 
suit is sot up as a reply to a claim for rent and 
tho defondanr. uses it only as a bisis for resist¬ 
ing that claim. Tho creation of a csdUo is 
formal act both according to the language 
of Reg. VHI of laii), s. 14, and according 
to universal practice and cannot bo inferred 
from tho conduct of partio^. When a contract 
has terminated, it cannot bo revived vinless by 
tho incorporation of its terms is a new one. 
Ptr Mookerjee, J. —The under-tonuro-holder 
who makes the deposit under s. 13, cl. 4 of 
Putni Regulation is entitled to remain in pos¬ 
session only so long as tho full amount advanced, 
with interest, is not realized from the u-jufruot 
of the tenure. If, after bis debt has been 
satisfied, ho does continue in occupation, he 
does so at bis peril and renders himself liable 
to account for tho profits received in excess. 
His position is analogous to that of a mortga¬ 
gee in possession who slays on the premises 
after his dues have been satisfied. The lion is 
extinguished by satisfaction of tho debt from 
tho profits of tho tenure. No order of tho OoUeo- 
tor is necessary in this behalf, nor his recourse 
to a regular suit essential to alter the legal posi¬ 
tion of the parties. The moment tho lien is 
extinguished, tho defaulter becomes entitled to 
recover possession. S, 13, ol. 4 of the Pufni 
Regulation makes it a condition precedent 
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to the creation of the lien that the amount 
lodged should be advanced from private funds 
and should be paid by the teDure-holder 
after he had already paid the whole of the 
rent due from himself. The lien in questiou 
is creation of the Statute ; and statutory liens 
cannot be created by consent ; the provision 
of the law must be strictly complied with 
before reliance can be placed upon the lien. 
A mere treatment of the under-tenure-bolder 
by the landlord as a usufruduary encumbran 
car is not sufficient to create the statutory 
lien. A statement in the plaint, unchallenged 
and made by the putuidar after his interest 
has been transferred is in no way binding upon 
the transferee. (1 C L.J. 23 = 32 C. 357, R.) 
When silence is of such a character and under 
such circumstances that it would be a fraud 
upon the other party, for the party which has 
kept silence to deny what his silence has in¬ 
duced, It will operate as an estoppel. JAKHO* 
MULL MEHARA V. SARODA PrOSAD DEY, 

7 C.L.J. 604. 

(104) — S. 14— Limitaiion — Rent claim dc- 
posited to pi'event sale—Excess rent, exaction of 
— Refund^ Suit for—Special limitatioyi under 
S, 75, Bengal Tenancy Act (VIII of 1885) and 
art. 14, Limitation Act (1908), avplicability of. 
—Where rfae putnidac sued for a declaration 
that the taluk held by him bore money rents 
and nob paddy rents, and for refund of the 
amount deposited by him in excess of the pro¬ 
per rent under s. 14 of Keg. VIIl of 1819: 
Held —That the suits were not govorued by the 
special limitation pre.sccibel by s, 75 of the 
Bengal Tenancy Act and by art. 14 of Act IX 
of 1908. S. 75 of tbe Bengal Tenancy Act 
contemplated exactions by means other than 
the process of law. Further, the special limita¬ 
tion prescribed by s. 75 of the Bengal Tenancy 
Act applies only where a tenant sues for penal¬ 
ty in addition to the excess amount realised 
by tbe landlord, lb does not take away the 
right to recover the excess realised by the land¬ 
lord, apart from the provisions of that section, 
within the ordinary period of limitation. The 
determination of what is the rent payable for 
a tenure is beyond the scope of the Collector’s 
power under s, 14 of tbe Putni Regulation. 
The Collector’s investigation and award under 
this section refer only to a particular demand 
and they do not stand in the way of a suit for 
declaration as to the proper rent payable for 
the tenure. To bring a suit for refund of the 
excess amount realised by the zemindar in 
proceedings under the Putni Regulation, it is 
not necessary to set aside the Collector’s award 
under 8. 14 of the Regulation. There is no 
provision of law for setting aside such an award. 
NAGENDRA LAL CHOWDHRY V. BRiaiATI 

Baju Bibee, 17 C.W.N. 374 = 17 Ind. Cas. 
304, (24 A. 467, 29 C. 367, D.; 9 OX.J. 91, 

B,) 

(105) — S’ 1^—Sale of putni taluk—Suit to 
sef aside by unregistered proprietor—Bight of 

An unregistered proprietor of a putni 
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tenure^can sue to set aside a sale held under 
Reg. VlII of 1819. Although a ztmindacis 
not bound to recognise any one except the 
registered tenant, in any proceedings taken 
with reference to any matter connected with 
the tenure, it is nevertheless open to any per¬ 
son interested in that tenure, or, as the law 
puts it, “ desirous of contesting tbe right of 
the zamindar” to sue him on account of any 
illegal act, by which his rights may have been 
affected in respect of that tenure. Chundeb 

Pershad Roy v. Shuvadra Kumari Sha- 

HEBA, 12 C. 622. [F., 16 G. 345.J 

(106) —S. 14— See SALE—SALE FOR AR¬ 
REARS OP RENT—Setting aside s\le and 
ITS EFFECT, 20 G. 746. 21 W.R. 252. 

(107) —s. 14—See Voluntary Payment 
26 C- 896. 

(103)—S. 14, els. 1 (6) —See SALE—SALE 
for arrears op KENT — DEPOSIT OF 
money and staying sale, W.R. 1864, 53. 

(109)—S. 14—See Nos. 70. 72 to 76, 82, 103, 
supra. 

fllO)—8. 15— Confirmation of sale—Sale 
when becomes final and conclusive— See LIMI¬ 
TATION ACT, 1908, art. 12. 13 C.L.J. 339. 

(111) — Cl. 1, s. 15— Certiiicate under — XJn- 

registered certificate. — \ of payment 

under cl. 1, s.l5 of Reg.VIII of 1819 is admissi¬ 
ble in evidence without registration. Queers— 
Whether an unregistered sale oercificate under 
s. 315 of the old Civ. Pro. Code (of 1877), is 
admissible in evidence. ABDOOL AZIZ BIS¬ 
WAS V. radha Kanto KOBIRAJ, 6 C. 226 
(6 M. H.C. App. 39, R.) 

(Ill-a) S. 15—See No. 54, supra. 

(112) —S. 17, cl, 3—Arrears of rent of a patni. 
—By cl. 3, s. 17 of Regulation VIII of 1819, 
arrears of rent for a patni being considered 
personal debts, a person who was no parfcv 
to an original decree for arrears of rent on 
account of a patni cannot be held liable for 
them. INDER CHUNDER BaNERJI v. EshuN 
Ghunder Roy. l Hay 474. 

(113) —S. 17, cl. (3)— Bengal Tenancy Act 

(VIII of 1885), s. Gb—Conflict between—Rent _ 

First charge. —S. 65 of the Bengal Tenancy 
Act cannot be held to give to the landlord the 
first charge on the sale proceeds of a putni 
mahaly for arrears of rent due beyond those of 
the current year in which the sale took place 
or of the year which had expired, if the sale 
took place at the commencement of the follow- 
ing year, inasmuch as, under tbe provisions of 
s« 17 of Reg. VIII of 1819, such antecedent 
balances are expressly declared to be recover¬ 
able only as personal debts of the landlord. (6 
C.W.N. 794, Diss.) There is a conflict bet^ 
ween s. 65 of the Bengal Tenancy Act and s.l7 
ol. (3) of the Reg. VIII of 1819. (6 O.W.n! 

794, Diss.) Where the arrears of rent claimed 
are for balances due for periods prior to the 
current year, for which the arrears are due 
when tbe sale is held in the middle of the year, 
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or prior to the j’ear proceedine; if the sale be 
held at the commencement of the following 
year, these balances must be treated as per¬ 
sona) debts recoverable under the ordinary pro¬ 
cedure fnr recovery of debts, and not as rents 
recoverable under the provisions of the Ten¬ 
ancy Law. and in such a case, the provisions 
of s. t)5 of the Bengal Tenancy Act would not 
have any application. JOGONATH v. SYED 
MOHI UD-DIN MIRZA, 6 Ind. Gas. 371. 

(114)—S. 17, cl. {c) —Antecedent bolances^ if 
recoverable by re-aale of the Unure .—Under the 
provisions of s. 17, cl. (c) of the Putui Regula¬ 
tion, arrears of rent for a period antecedent to 
the period, to recover the rent of which the 
tenure had been sold, must be regarded as per¬ 
sonal debts recoverable under the ordinary 
procedure for the recovery of debts and not by 
re-sale of the Icnure. KSHITISH CHANDRA 
ACHARYA CHOWDHURY v. KHULNA LOAN 

Company. Ltd., 16 C W.N. 804-14 Ind. 
Cas- 728. (0 G.W.N. 79l. F.\ 37 C. 747, 
Diss.) 

(115^ —S. \1—See BHN. ACT, VIII OF 1885, 
3s. 65, 195 (f). 6 G.W.N. 794. 

(1161—S 17, ci. 6—See Damages-Dama¬ 
ges. SUITS FOR, 21 W.R. 219. 

(117) —5. \9>~ Arrears of rent decreed, cameol 
action on non-payment cf^lieqular suit under 
jRer/. Vni 0 / 1819, s. 18.—Non-satisfaction of 
the decree passed in a summary rent suit, t e., 
the non payment of the arrears rent (decreed 
therein, provides cause of action for a regular 
suit under s. 18. Reg. VIII of 1819. NOHO 
KIRHEN MOOKEIMI'.E V. MCDHOOSOODHUN 
GaNGOOLY. 4 W.R. 99. 

(118) —S. 18, cl. 4— Limitation^Cause of 
action — ]}u(h’clHnl execution proceedings trt 
summary D io/. —Regular suit against a guma- 
shta’p immov<*ablo property under cl. 4. s. 18, 
Reg. VIII of 1819. after failure to recover in 
execution in a summary suit under Reg. VIl 
of 1799. Beld, that the cause of action in tbo 
regular suit was the same as that in tbo sum¬ 
mary suit, and that tbo period of limitation 
must be reckoned fiMin the time at which the 
plaintill discovered that ho could not obtain 
aatiafivction of the decree in tbo summary suit. 
SREENATH (IHOSAL V. BiRSONATH CHORE, 

B.L.R. Sup. Vol. App. 10---5 W.R. 100. 

-Reg. X of 1819 (Salt). 

[REP.. ACT Vlir OF 1875 ] 

S. 36—See SadT. 1 Hay 247. 

-Ben. Reg. XYI of 1819, Ferries (amend¬ 
ing.) 

See BEN. Act I OF IRGG. 

-Reg. I of 1820 (Bengal Patni Taluqs). 

[Short Trrr.i; given. Act V rn-’ 1897* 
AM., Ben. act VIII OF 18G5, S. 3. S. 2. AM- 
ANDUEP. IN PT., act 1 OF 1903. DECLARED 
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IN FORCE IN THE SONTHAL PARGANAS, REG. 
Ill OF 1872. S. 3, AS AMENDED BY REG. Ill 

OF 1899. S 3.] 

See Ben. Reg. VIII of 1S19, ss. 8, 11, 13 
B.L.R. 408, P.G. = 21 W.R. 324 = 1 LA. 178. 

-Reg. VI of 1822 (Court of Wards). 

[REP., IN BENGAL (EXCEPT THE SAMBAL- 

PUR District) and Eastern Bengal, 

BEN. ACT IV OP 1870 ; IN AGRA (EXCEPT 
CERTAIN AREAS), ACT XIX OP 1873 ; IN THE 
CENTRAL PROVINCES AND THE SAMBaLPUR 

District, act XVII of 1895.] 

(11—See Court of Wards, B L.R. Sup. 
Vol. 199 = 3 W.R. 82. 

{‘2)~See Sale—Sale for arrears of 

rent—MISCELL.ANEOUS, 23 W.R. 362. 

-Reg. VII of 1832 (Bengal Land-revenue 

Settlement Regulation). 

[Short title given act I of 1903. Por¬ 
tions EXT., Ben. REG. IX OF 1825, SS. 2, 3, 

.5 (9). Rep. in pt., s 5expld., S. 23 sup¬ 
plemented, Ben Reg. IX of 1833, Ss. 2, 
3, 5 to 11 Ss. 23 (3» REP. IN PT.. ACT VIII 
OF 1835. S. 31 (21 REP. IN PT., ACTXXV OF 
1837. Ext., act XXXI OF 1858. 8. 22 REP. 
SS 20e( seq. RFP , IN PT.. ACT X OF 1869. 
Ext., act XI of 18^9, S. 60. S. 25 REP., 
act XX OF 1865. S. 29 SUPPLEMENTED, 
BEN. ACT HI OF 1868. S. 2 d) TO (5) REP., 
SS. 2 (61. 5 (2), 6 (U. 7 d', 9 (2). 12 (2), 15,16, 
17,20{2», 23 i3). 29 (51 30. 31 (2),33 (1) REP., 
IN PT.. ACT XVI OF 1874. S. 27 REP., 
S. 29 ll), (5) REP. IN PT.. ACT XII OF 1876: 

Title rep in pt.. act Xli of 1891. Title 
AND ss. 1,7 (1). (6). 20 (1), 31 (2), 33 (1), 85 
REP. IN PT . SS. 2 (6), 3, 5. 6 (2),|7 (1), 8. 9 l3) 

10 (1). (3), (9), 13, 16, 17. 20, 23 (1). 24 (2). 26 
32. 33 AM., SS. 5 (1), 6 (41, 7 (4* REP., ACT I 
OF 1903, REP. (IN AGRA, EXCEPT CERTAIN 
AREAS). ACT XIX OF 1873, REP. (IN ASS.AM, 
EXCEPT THE LUSHAI HlI.LS), REG. I OF 
1886.] 

(1) —Settlement from Qovernment^Rate of 
rent recorded—Letting lands to tenants — Rate 
of rent* —Where a person takes settlement of 
land from Government at a Cf'rlain rate which 
is recorded under Reg. VIII of 1882, he 
is not bound by such rate but may lot the land 
to tenants at any other rate that may be egroed 
upon. ZEMiR Manual v. tarini Charan 
Singh. 11 C.L J. 60 = 5 Ind. Cae. 296. [Am*, 

11 C.L.J. 364 = 37 G. 449 = 14 G.W.N. 470=5 

Ind. Cas. 565.] 

(2) — Thakbust award — Ben. Reg, VII of 
1822—.fief XUl of 1849—S. 32. Act VUl of 
1859 — Pendency of appeal to the Privy 
Council. —An award under Bengal Reg. VII 
of 1822, of the thaUbust of survey authorities, 
in a disputed question of boundaries, having 
been made in 1848, a suit was brought in 
1861, respecting tbo same boundaries. 

that as the award had not been contested 
during the throe years limited by Act XIII 
of 1848, it operated as a bar to the suit. 
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By s. 32, Act VIII of 1859, a plaintiff is bound 
to satisfy the Court that his right of action is 
not barred by lapse of time. In deducting 
any period under Reg. VII of 1822, it must be 
shown that plaintiff was “ from good and 
sufficient cause precluded from obtaining 
redress.” The pendency of an appeal to the 
Privy Council does not put party, who, subject 
to that appeal, is the owner of an estate, under 
a legal disability to bring a suit in that cha¬ 
racter against third parties. Raja Sahib 
Prahlad Sen v. Maharajah rajendra 
Kishor Singh. 2 B L.R. P.C. Ill (137)*12 
M.I.A. 292 = 12 W.R. P.C. 6 = 2 Suther. 225 
= 2 Sar. 430. [4ppr,, 15 W.R. 191 ; R., 15 W. 
R.232, 9 G. 125.] 

(3)—Wajib-ul-arz—Cess— Government sanc‘ 
lion, —A loajib'Ul-arz prepared under the 
authority of Reg. VII of 1822, contained a 
provision as to Chaukidari cess. Held^ that, 
unless it was shown that it was specially 
sanctioned by the Government, it was an 
illegal and unauthorised cess. Mahtab GiR 
v. Ramzani, 8 Ind. Caa. 689. 

(^)— Settlement proceedings under Reg. VH o/ 

. 1822, read with Reg. IX of 1825— Raiyati land 
held by Settlement Officer to belong to defend^ 
anVs and not to plaintiffis holding^Decision if 

award ”—Plaintiffis suit to recover — Lxmita- 
ticn — Limitation Act (XV of 1877), sch. II, arts. 
14, 46— Tenant if may sue to recover from per¬ 
son with whom land settled by landlord and by 
whom he has been dispossessed~^Issues, trial of 
—Several issues if should be tried together .— 
Where a Collector, in settling laud under Reg. 
yil of 1822, decided that a certain area of land 
did not form part of the plaintiff's holding as 
alleged by them, but was part of the defend¬ 
ants’ holding. Held —that the decision of the 
Collector was not an award within the meaning 
of art. 46, Limitation Act of 1877. Held^ 
further—that an order by which laud belong¬ 
ing to the plaintiffs was given by the Collector 
to others without any warrant of law need not 
be set aside by the plaintiffs, and art. 14, 
Limitation Act, does not apply to a suit by the 
plaintiffs to recover the land. It was not in¬ 
tended by the provisions of Regulation VII of 
1822 that the Collector should decide disputes 
as to title between raiyats in which the 
zamindais or Sadar malgujars had no interest 
and which could in no way affect the assess¬ 
ment. S. 14 of the Regulation does not apply 
to a case in which rival tenants claim, not 
only a tenancy of the same nature, but the 
same land under the same nature of tenancy. 
The decision in 20 C. 709 was never intended 
to be applied to a tenant seeking to recover his 
own holding. The practice of trying all the 
issues in a case together defeats the object of 
the law in requiring the various issues to be 
ic6pt separate and distinct, and cannot but lead 
to confusion. Rajani KANT MukbrJI v. 
Ram DuLAIi Das, 17 C.W.N. 55 = 17 Ind. Cas. 
881. 

C. VIII—53 
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(5) —See Ben, act XIII of 1848, W.R, F. 
B. 12 = 1 Ind. Jur. O.S. 6 = Marsh 37. 

(6) —See Ben. act VI OF 1870, ss. 60, 61, 9 
Ind. Cas. 322. 

(7) — See Enhancement op rent— En¬ 
hancement, Liability TO. i6 C. 586. 

(8) —See Estoppel—Denial of title 

10 W.R. 22=1 B.L.R A.C. 1. 

(9) —See Llmitation—Law op limita- 
TION. W.R. 1864. 140. 

(10) —See Limitation- Miscellaneous, 
12 W.R. P.C. 6 = 2 B.L.R.P.C. 11 = 12 M.I. 
A. 292. 


(ID—See Limitation act, 1903, art. 45. 5 
C.L.R. 452. 

(12)—See Limitation act, 1908, art. 45. 
3 a. 738. 

(13 & 14)—See LIMITATION ACT, 1908, 
art. 46, 6 W.R. 75. 

(15) —See Mahomedan Law—Dower, 6 

B.L.R. 54 = 14 W.R. 239. 

(16) —See Possession—ADVERSE posses¬ 
sion, 10 M.T.A. 511. 

(17) —See Pre-emption — Construction 

OP WAJIB-UL-ARZ. 26 a. 549=1 A.L.J. 279, 
7 A.L J. 1040, F.B.=7 Ind. Cas. 680. 

(18) — See Res JUDICATA— MATTERS IN 
ISSUE, 1 B.L.R.A.G. 1 = 10 W.R. 22. 

(19) —See Right OF SUIT—AWARDS, Suits 

CONCERNING. 7 N.W.P. 169. 

(20) — See SETTLEMENT — EFFECT OF 
SETTLEMENT, 6 W.R. Act X, Rul, 107. 

(21) —See SETTLEMENT — RIGHT TO 
SETTLEMENT, 6 W.R. 218. 

(22) —See SURVEY AWARD, 11 W.R. 389. 

(23) —S. 6, cl. 3—See GRANT—CONSTRUC¬ 
TION. 4 B.L.R. P.C. 36 = 13 W.R. 31. 


(24)—Ss. 7, 9— Renty Enhancement of—Settle¬ 
ment officer, powers of—Jamabandi. —Where a 
settlement was carried out under Reg. VII of 

1822 . Held, that the Settlement Regulation did 

not authorise the settlement of fair rents. All 
that the settlement officer was entitled to do was 
to record the existing rent. ISHUR CHANDRA 

Sarkar V. Troylukhya Nath Singha 

17 C W N. 865 = 19 Ind. Cae. 675. 


(25)—S. 9—Dufies 0 / Collectors and Settle¬ 
ment Officers—Entries in khewats and khatau- 
Indian Evidence Act (I of 1872), s. 35—N’. 
W,P. Land Revenue Act (XIXo/ 1873), s. 91.— 
The language of Reg. No. VII of 1822, regard¬ 
ing the particulars which a Settlement Officer 
had to enter in the record prepared by him, is 
extremely wide. The information which he 
had to collect was intended to be utilised in 
the Courts of Justice in determining the rights 
of litigants before them. The Settlement 
Officer was directed to ascertain “ the real 
nature and extent of the interests held, more 
especially where several persons may hold 
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interesiis in the same subject-matter of differ¬ 
ent kinds or degrees.” This would include the 
case of mortgagors and mortgagees whose in¬ 
terests in property are of different kinds or 
degrees, and entries in khewats and khataunis 
would be admissible under s. 35, Indian Evi¬ 
dence Act, to prove the existence of a disputed 
mortgage. Any entry contained \n a xvajib‘Ul- 
arz prepared under the provisions of Act XIX 
of 1873, is prima facie evidence of its accuracy. 
ROliERT SKINNER V. CHANDAN SINGH. 6 A. 
L J. 197 = 31 A. 247^2 Ind. Gas. 219. [R.,5 

Ind. Gas. 77.] 

(26) —S. 9—ActXlX of 1873. s. 91—Renf- 
Toll —Presumption.—According to s. 9 of Reg. 
yil of 1822. the decisions of the Courts are to 
be regulated by the rolls of rent and modes of 
payments avowed and ascertained at the Settle¬ 
ment, and recorded in the Collector’s proceed¬ 
ings. until distinctly altered by mutual agree¬ 
ment or after full investigation in a regular suit. 
This Regulation was repealed by Act XIX of 
1873, s. 91 of which enacted that all entries in 
the record of rights made and attested as the law 
directs shall be presumed to be true until the 
contrary is proved. But before a rent-roll is 
entitled to the benefit of the presumption in its 
favour which the law gives, it is essential that a 
Court be satisfied that it is a trustworthy doou- 
ment, and is what it purports to bo—the record 
of rents avowed by the parties and ascertained 
by the Settlement Officer. PARAHU v. GAN- 
PATJI, A.W.N. 1886, 26. 

(27) —S 9 —See ENHANCEMENT OF RENT 

—Enhancement, Right op. 6 W.R. Act 
X, Rul. 5. 

(28) —s. 9- See EVIDENCE—SECONDARY 
EVIDENCE, 1 Agra 139. 

(29) —S. 9, cl. 1 —Jurisdiction of 
Civil Courts, l A. 373. 

(30) —S. 9—See LANDLORD AND TENANT- 
TENANT’S LIABILITY FOR RENT, 32 C. 463, 
32 0. 463, Note. 

(31) —S. 9—Right of zamindar to establish 
market and to collect cesses, &o., on his own 
land—Sw market, A.W.N. 1907, 248 = 4 A. 
L J. 728 = 29 A. 740. 

(32) —S. 9—See PRE-EMPTION—MISCEL¬ 
LANEOUS. A.W.N. 1904, 117. 

(33) —S. 9—See SETTLEMENT — MISCEL¬ 
LANEOUS, 23 W.R. 436. 

(34) —S. 9—‘See NO. 24, supra. 

(35) — 8. 10, cU 1— Arrangevtents made at the 
settlement, alterable during the settlement term, 
only on consent—Reg. Wlof 1892, Oovernme^il 
engagements under, Civil Courts not competent 
to interfere ujif/i.—Where the parties have been 
managing a village and making colleotions not 
according to a private arrangement between 
themselves but according to tho arrangement 
fixed at]the settlement, suoharrangementoannot 
bo altered during the term of the settlement 
except by consent. A decree such as was passed 
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by the Assistant Commissioner providing for 
the management of the village and the pay¬ 
ment of the Government revenue being made 
by the plaintiffs in future, would be inoperative 
as ultra vires. The Settlement Officer makes the 
settlement with the superior proprietor, and by 
cl. 1, 8. 10 of Reg. VII of 1822, Government is 
empowered to make its election which of two 
clas.ses of proprietors it will admit to engage¬ 
ments, and the Civil Courts have no power to 
question the exercise of its disoretion in the 
matter. GHYNA v. MUSSUMAT HURDEVI, 42 
P. R. 1869. 

(36) — S, 10, cl. 3— Lumbardars, appointment 
oft rests v)iih Government and not with Civil 
Court. — The selection and appointment of 
Lumbardars belongs to the Government under 
cl. 3, s. 10, Reg. VII of 1822, and the CiviJ 
Courts have no jurisdiction in the matter. 
The Chief Court accordingly refused to deter¬ 
mine the question which arose as to the pro¬ 
priety of the order by which the Deputy 
Commissioner had set aside an order of a 
previous officer who h^d recorded the defend¬ 
ants exclusively ns Lumbardars. MAHOMED 
Buksh v. HuSSA, 27 P R. 1869. 

(37) —S. 10. ol. 3—See RIGHT OF SUIT— 
Contracts, Suits on, 16 P.R. 1870. 

(38) —S. 10, els. 3, 4, 5. 7 and 8— Tanki- 
tenure, nature of settlement of—Origin and 
incidents of suoh tenure—Liability of entire 
village to be sold on default, so as to destroy 
the rights of all the tenure-holders—See LAND¬ 
LORD AND TENANT—MISCELLANEOUS, 7 C. 
L.J. 460. 

(39) —S. 10, cl. 8 —SALE—Sale for 

ARREARS OF REVENUE AND CESS—TENURES 
THAT ARB PROTECTED IN SUCH SALES, 14 
W R. 1. 

(40) —S. 14 —See JURISDICTION OF CIVIL 
Courts, fi C.L.R. 365. 

f40-a)—S. 20—See SETTLEMENT—MODE 
OF SETTLEMENT. 2 Agra 258. 

(41) —S. 33—See SURVEY AWARD, 1 Agra 
267. 

-Reg. X of 1822 (Qaro Hlllmen). 

[Rep,. ACT XXII or 1869.] 

il)— Ss. 2. 3. 8 — See DECLARATORY 

DECREE, Suit for — Miscellaneous, 9 
W.R. 426. 

(2) —S. 3—See No. 1, supra. 

(3) -S. 8—See No. 1. supra. 

-Reg. XI of 1822 (The Bengal Govern¬ 
ment Indemnity Regulation). 

[SHORT TITLE GIVEN, ACT I OF 1903. 
REP. (EXCEPT SS, 2. 36, 38). ACT XII OP 1841. 

Title rep. in pt.. Act XII of I89i.S.2bbp., 
ACT I OP 1903. Rep. in pt. (IN AGRA, EX¬ 
CEPT CERTAIN AREAS), ACT XIX OF 1873. 
Rep.(IN ASSAM. excepttheLushaiHills). 
REG. I OF 1886. SS. 36 AND 36 DECLARED 
IN FORCE THROUGHOUT BENGAL (EXCEPT 
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THE SAMBAIiPUR DISTRICT) AND EASTERN 

Bengal, except as regards the sche¬ 
duled Districts, act XV of 1874, s. 6. 
S, 38 declared in force—IN THE ANGUL 
District, Reg. I of 1894, s. 3; through¬ 
out AGRA, EXCEPT AS REGARDS THE SCHE¬ 
DULED District, act XV op 1874, s. 7 ; in 
OUDH, Act XVIII of 1876, s. 3.] 

(D—See Benami transaction—General, 

5 W.R. 154. 

(21—See PATNI TENURE, 13 W.R. P.C. 24 
= 13 M.I.A. 317. 

(3) —See Sale—SALE for arrears of 

REVENUE AND CESS—PURCHASERS, RIGHTS 
AND LIABILITIES OF, 3 W.R. 178. 

(4) —See Tenure, 23 W.R. 245. 

(5) —S. 6, cl. 3—See SALE—SALE FOR 
ARREARS OF REVENUE AND CESS —GENERAL, 

6 W.R. P.C. 15 = 3 M.I.A. 42. 

(6) S. 29—See LIMITATION ACT, 1908, 
arts. 134, 148, 9 A. 97. 

(7) —S. 30— Government sale of land—Effect 
on under-leases—By s. 30, all under-leases are 
extieguished by a Government sale of tbe 
proprietor’s lands lor arrears of revenue, and 
an auction-purchaser takes the lands clear of 
all under-tenures. WATSON v. SREEMUNT 

Lal KHAN. 5 M.I.A. 447 = 1 Sar 468. 

(8) —S. 30—See SALE—SALE FOR ARREARS 
OF REVENUE AND CESS-GENERAL, 5 M I. 
A. 447. 

(9) —Ss. 30 to 33—See Enhancement of 
RENT—Enhancement, Right of, h W.R. 
P.C. 10= 12 M.I.A. 263. 

(10) —Ss. 30, 32, 33—See SERVICE TENURE, 
10 M.I.A, 123. 

(11) —Ss. 30. 32, 33—See SETTLEMENT- 
EVIDENCE OF SETTLEMENT, 3 W.R.P.C. 5 
= 10 M.I.A, 165. 

(12) —Ss. 30, 33—See ENHANCEMENT OF 
RENT—ENHANCEMENT, RIGHT TO. 2 B.L.R. 
P.C. 23 = 12 M.I.A. 263 = 11 W.R.P.C. 10. 

(13) —S 31— See No. 9, supra* 

(14) —S. 32—See Nos. 9,10, 11, supra. 

(15) —S, 33—See Nos. 9, 10, 11, 12. supra. 

(16) — S. 34—Representation—Entire estate 
in Collector’s rent roll—See Ben. Act XI OF 
1859. 3. 37. 12 C.L.J. 407=8 Ind. Gas. 786. 

~—Reg. ¥I of 1823 (The Bengal Indigo 
Contracts.) 

[Short title given, act I of 1903 . 
Supplemented, ben. Reg.- v of 1830. 
Supplemented, and s. 5 (3) rep., act X 

of 1836. Ss. 7 , 8 rep., act VII OF 1870. SS. 
8 (1), 6 REP. IN PT.. act XVI OP 1874. SS. 1, 
3 (7) REP. IN PT,, Act XII OF 1876. PRE¬ 
AMBLE AND S. 3 (4), (5). (6), (7), (9) REP. IN 
1*T., S. 6, AM., ACT XII OP 1891. 8. 4 (2) REP. 

IN PT.. ACT I OF 1903. Rep. (IN ASSAM), ACT 
OP 1891. Declared in force 
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throughout Bengal (except the Sam- 
BALPUR District), Eastern Bengal 
AND Agra, except as regards the sche¬ 
duled districts, act XV OF 1874, SS. 6, 

(D—See Damages—Measure and as¬ 
sessment. 1 Agra 69. 

(2) —S. 5, cl. 2—See DAMAGES — MEA¬ 
SURE AND Assessment, 3 Agra 77 . 

(3) S. 6, cl- ( 4 )— Contract to sow indigo — 
Default iri sowing, — Held that, in a contract 
to sow indigo, not sowing would be prima facie 
evidence of dishonesty; and that, in order to 
claim the benefit of cl. 4 of s. 5 of Regulation 
VI of 1823, it was necessary to show that the 
negligence to sow had been accidental. LAL 

Mahomed Biswas v. Watson, i Ind. Jur. 
N.S. 3 = 4W R. 62. 

(4) — S. 6— Suit under~Maintainability —A 
plaint under Reg. VI of 1823 wae presented to 
the District Judge of Azamgarh to recover 
certain moneys on certain indigo contracts 
with interest. The District Judge rejected 
the plaint, being of opinion that the whole of 
Reg. VI of 1823 had been repealed or become 
absolute. Held on appeal that the Regulation 
had not become repealed by Act XVI of 1874 
or any other enactment and that the Judge’s 
reasons for rejecting the plaint were wrong. 

Martin v. Kauleshar rai, A.W.N 
1888, 155. 

-Reg. I of 1824 (Acquisition of Land for 

Public Purposes). 

[Rep , act VIII OP 1868.] 

(1) — Lands within semindari used for salt 

works and relinguished by Government—Right 
of Government to re settle such lands—Assess¬ 
ment. —Upon the relinquishment by Govern¬ 
ment of lands, used for salt works till after the 
Regulation I of 1824, situate within a perma¬ 
nently settled zemindari, the mutual rights of 
the zemindar and the Government are governed 
by that regulation. Such lands, whether 
belonging to a permanently-settled estate or ■ 
not, were held “ rent-free ” by the Salt Depart¬ 
ment ; and the fact of “ khalari ’* payments 
having been made to the zemindar by Govern¬ 
ment would not interfere with the right of the 
Government to re-settle the lands with any 
person, though, on a re-settlemeut with others 
the zemindar should be assessed only, to the 
extent of the lands held by him, THE SECRE¬ 
TARY OF STATE FOR INDIA IN COUNCIL V. 
RANI ANANDOMOYI DEBI, 8 C. 95. P C =8 1 
A. 172=4 Sar. 281 = 5 Ind. Jur. 612. * 

(2) 9. 9, cl. 11, 8. 14— See SETTLEMENT— 

Miscellaneous, 23 W-R. 197 . 

(3) —S. 14— See No, 2, su^a. 

1 of 1825 (Criminal Procednre), 

[Rep., ACT XVII OP 1862.] 

Land taken by Government without forma¬ 
lity prescribed by—Right of owner to maintain 
suit against Government for rent— See Tres¬ 
pass, Marsh 56= W.R. F.B. 18 = 1 Hay 122. 
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-Reg. VII of 1825 (Execution of Decrees). 

[REP., ACT XVI OK 1874.] 

(ii—See Jurisdiction—Suits for Land, 

1 A. 431. 

(2 — See Sale—SALE IN execution of 
DECREE—Right of purchaser on set¬ 
ting ASIDE sale, 4 B.L.R P.B. 11 = 12 W. 
R. S. 

(3) -See Sale-SALE IN EXECUTION OF 

DECREE—Setting aside sale, 3 W.R. 70. 

(4) —See Vendor and purchaser — 

Breach of warrant, i8 W.R. 276. ; 

(5) —S. 5—See SALE—SALE IN EXECUTION 
OF DECREE—SETTING ASIDE RALE. 8 M.I. 

A. 427. 

(0)—S. 5—See SUMMARY SUIT. 8 M.I.A. 
427. 

(7)—S. 7—Sec ATTACHMENT—Liability 
FOR wrongful ATTACH.MENT, 20 W.R. 
433. 

-Reg. IX of 1825 (Bengal Land-revenue i 

Settlement) 

[SHORT TITLE GIVEN. ACT I OP 1903. 
Ext.. ACT XI OF 1859, s. 60. S. 5 (9) REP. IN 
FT., ACT XX OF 1865. PREAMIiLE AND SS. 2 

(1), 3, 8 REP IN PT., S. 9, REP., AOTXII OP 
1891. SS. 3.4. 5 (8). 6.8 AM.. S. 5 (10) REP. 
IN PT., ACT I OF 1903. REP (IN AGRA, 
EXCEPT CERTAIN AREAS), ACT XIX OF 1873- 
REP. (IN ASSAM, EXCEPT THE LUSHAI 
HILLS), Reg. I OF 1886, DECLARED IN 
FORCE THROUGHOUT BENGAL (EXCEPT THE 
SAMIiALPUR DISTRICTS) AND EASTERN 

Bengal, except as regards the Sche¬ 
duled DISTRICTS, act XV OF 1374, S. 6.] 

(1) —See Ben. Act XIII of 1848, W.R. P.B. 
12 = 1 Ind. Jur. 0.8. 5 = Marslj 37. 

(2) —See Estoppel—Denial of title, 

10 W.R. 22=1 B.L.R.A.C. 1. 

(3) -See POSSESSION—Adverse Posses¬ 
sion, 10 M.I.A. 511. 

(4) —See Res JUDICATA — MATTERS IN 
ISSUE, 1 B.L.R. A.C. 1 = 10 W.R. 22. 

(5) —S. 5—See DECLARATORY DECREE, 

Suit for—Miscellaneous, 0 W.R. 426. 

(6) —S. 9—See EVIDENCE - SECONDARY 

Evidence, i Agra i39. 

-Reg. XI of 1825 (Bengal Alluvion and 

Diluvlon). 

[Short title given, Act V of 1897. 
Supplemented (in Bengal and Eastern 
Bengal), ben. act iv of 1868. s. 4 (ii 
REP. IN PT. (IN Eastern Bengal and 

LOCALITY IN BENGAL), ACT Vlll OF 1885, 

8. 5 REP. IN PT. ACT I OF 1003, AM- (IN 

Punjab AND N-W. Puontieu Province). 
Pun. act I of 1899. s. 4. Declared in 
force —throughout Bengal (except 

SAMBALPUR DISTRICT). EASTERN BEN- 
tlAL AND AGRA l^XCKI’T AS RIOGARDS THE 

Scheduled Districts, act XV of 1874, 
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SS. 6. 7; IN THE SONTHAL PaRGANAS. REG. 
Ill OF 1872, S 3, AS AMENDED BY REG. Ill 
OF 1889, S, 3 ; IN THE PUNJAB. ACT IV OF 
1872, S. 3; IN THE N.-W. FRONTIER PRO¬ 
VINCE, REG. VII OF 1901, §. 4 ; IN THE 
CENTRAL PROVINCES AND THE SAMBALPUR 

District, act XX of 1875. s. 3 ; in Oudh 

(WITH MODIFICATIONS. AND WITH THE 
EXCEPTION OF S. 1), ACT XVIII OF 1876, 
S. 3.] 

(D —(o Chur lay^d — Incremontum 
latens— Reg. XI o/1825—Low in Bengal. —Suit 
fora portion of chur land thrown up by a tidal 
and uavigahle river. The appellants sought to 
disturb a possession of 7 years’ duration, and 
proved the land to be a re formation on a site 
identical with lands originally included in their 
zamindary and afterwards swept away : HeW, 
that they had a better title to it than the res¬ 
pondents who claimed ir. as an accretion to 
their settled chur, but failed to prove that it 
was a gradual and imperceptible accretion as 
contemplated by law. Review of the law of 
alluviou in Bengal as declared by Regulation 
XI of 1825 and decided cases. NOQENDER 

Chunder Ghose v. Mahomed esop, 10 
B.L.R. 406, P.C. = 18 W.R. 113 = 3 Sar. 151. 
[P.. 22 W.R. 23S. 22 W.R. 324 = 14 B.L.R. 
219, 3 C L.J. 316; R., 21 W.R. 446, 2 

B. 19. 8 C.W.N. 670. 6 C.L.J. 149.] 

(2) —This circular in consequence of certain 
Rulings of tbo High Court and the Judicial 
Committee of the Privy Council, modifies 
orders made under Regulation XI of 1825 and 
Act IV (B.C.) of 1868. Rev. Cir. No. 5. 23 
W.R. Rev. Cir. p. 33. 

(3) —See ALLUVION—General. 53 P.R. 
1867. 47 P.R. 1868, 72 P.R. 1869, 16 P.R. 
1872, 17 W.R. 163, 12 W.R. 229. 

(4) —See ALLUVION—Formation of Churs 
or ISLANDS, 4 W-R. 59. 5 W.R. 139, 9 W.R. 
312, 6 B.L.R. 255 = 14 W.R. F.B. 25, 3 
W.R. 94, 

(5) —See ALLUVION—Land INUNDATED 
AND REFORMED. 72 P R. 186?. 47 P.R. 1868, 
16 P.R. 1872, 12 P.R. 1870,6 C.L.R. 249, 
P.C.=7 l.A. 73. 

(6) — See Enhancement of Rent- 
Enhancement, Grounds of, 5 O L.R. 33. 

(7) —See Landlord and Tenant—accre¬ 
tion to tenure, 4 C.W.N. 608, 2 Hay 515. 
3 Agra 152. 

(81—See Limitation act, 1908. art. 3, 
7 l.A. 73. 

(9) - Re settlement of land by Government 
as ruling power with those entitled to such 
settlement under, and Act XXXI of 1858-^ 
Effect - See SETTLEMENT — EFFECT OF 
SETTLEMENT, 20 C. 732. 

(10) —S. 2,ol. 4—See ALLUVION—CHARGE 

IN COURSE OF Rivers, 14 W.R. 268. 

(11) —S. '2—Usage governing rights ofproj^- 
iors of contiguous estates, divided by (i riwr. 
— In 1837, laud which had gradually accreted 
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to the pUintifi’s zemindari on the north side 
of the river G, which separated two districts, 
was temporarily assessed at a low rate, the 
land then being s:*arcely culturable. In 1847, 
the value of the land having meanwhile in¬ 
creased, the settlement was renewed at a 
greater revenue. On the expiration of this 
settlement in 1857, the land in consequence 
of a sudden change in the river G, was found j 
capable of identific-arion on the southern side , 
of the river. There was no evidence of any u'sage 
within s. 2 of Reg. Xt of 1825, that the mam 
channel of the river G should be taken as the 
constant boundary, not only between the two 
districts, but also between the zimindaries on 
each bank divided by the river. Held (rever- j 
sing the judgment of the High Court), that , 
the plaintiff was entitled to the land and to I 
have a settlement made in respect of it. RUG- I 

HOOBUR Dyad sahoo v. Kishen Pertab | 
Saheb, 5 CLR 4l8, P.C. = 6 I.A. 211 = 4 
Sar. 64 

n2»--S. 2—See ALLUVION—General, il 
W.R.P.C. 42 = 3 B.L.R PC. 5 = 13 M.I.A. 1. 

(13) —S. 2-See ALLUVION — CHANGE IN 
COURSE OP RIVERS. 3 B.L R.P.C. 5 = 11 
W.R.P.O. 42 = 2 Suther. 47 = 13 M-I.A. 1 = 

2 Sar. 473. 1 

(14) — Ss. 2, 4, els. (1) and {2) — Sudden change . 
of river course—Hand cut off from one village 
and added to another —Land recognisable — 
Suit regarding land —What section of the Regu- j 
lation applicable. —By a sudden change in the | 
course of a river, a piece of land was cut off 
from one village, and added to another, and it 
was clearly recognisable on the spot: Held, 
that a suit regarding the land was not govern¬ 
ed by s. 2 bub by s. 4, and again not by cl. (1) 
but by cl. (2) of the latter section of Reg. XI of 
1825. Muhammad Husain v. Muhammad 
Shoqat Hussain, 9 Ind. Cas. 263. 

115)—Ss. 2. 4, cl (2)—See ALLUVION- 
CHANGE IN COURSE OF Rivers, 6 i. a. 211. , 

(16) —Ss. 2. 4 (iii)—See CUSTOM, 6 A. 479 ■ 
= A.W,N. 1884, 135. 

(17) —S. 3, cl. 3— See ALLUVION—FORMA¬ 
TION OF CHURS OR ISLANDS, 6 W.R. 123. 

(18) —S- 4— Alluvion — Submersion of land 
under waterRe- appearance on its old site — Suffi¬ 
cient ideniijication’' Ownership.-•'Lid.nd belonging 
to the plaintiff which had submerged under a 
river re appeared on its old site and was suflS- 
oiently identified to be the plaintiff’s land. 

It had not come out by gradual accretion nor i 
by sudden cutting off bv the action of the river. 
Heldy that the plaintiff was entitled to the 
land, that s. 4 of Reg XI of 1825 did not apply 
to the case. BHAGWAN Rai v. QOPI RAI, 

10 Ind, Gas. 311. 

(19) —S. 4 —Gradual accretion .—Land which 
is washed away and which re-appears after¬ 
wards on the old ascertained site is not land 
gained by increment within the meaning of the 


Regulation, and such land continues to be the 
property of the original owner, unless his title 
to it after such re appearance is extinguished 
by adverse possession for over twelve years on 
the part of a trespasser. BAHADUR RAI v. 

Ram Janam Rai. 1 A.L.J. 371. (13 M I a. 

467, 3 C. 796, A.W.N. 1882, 8, R.) 

(20)—S- 4—Possession. Suit for — Accretion — 
Holding of tfuant .— The rule that, when it is 
once admitted that the plaintiff was the land¬ 
lord, then prima facie all the land belongel to 
him and he was entitled to possession of it till 
the contrary could be proved by those who 
claimed some title to the lind, is not applica¬ 
ble, when, on the plaintiff landlord’s own 
showing, the state of things was such that the 
laud would be presumed to fall under s, 4 of 
Reg. XI of 1825 and to be an accretion of the 
jote of the dofenoant. CHOWDHURY Maha- 

DEO Pershad v. MathuraTanti. 11 C.L J. 
148 = 5 Ind. Cas. 723. 

(211 — S. 4—Mouzihs on opposite sides of 
river—Claim for alluvion. —Plaintiffs and de¬ 
fendants were zemindars of two mouzahs on 
the opposite sides of a river. The suit was 
brought for alluvial land on the plaintiffs’ side 
of the river. The main defence was that the land 
bad been bodily washed across, and, therefore, it 
still remained the property of the defendants. 
The land undoubtedly belonged to plaintiffs 
under the deep stream rule and defendants 
failed to prove, before the Assistant Commis¬ 
sioner, that the land came under the 'rooh 
girdanee ’ rule. It appeared that the accreted 
land had not merely moved on by the shifting 
of the river ; but had ^een completely sub¬ 
merged and thrown up again in a new form 
quite unrecognizable. Held that the defence 
tailed. There was another accretion moving 
bodily from the defenviants’ side, of which 
defendants still remained in possession ; and it 
was held that if the land in suit lay between 
this detached piece and the river, the only 
question would be how much of it lay directly 
in front of the defendants’ land and how much 
in front of the plaintiffs’. NOORDEEN v. 
Futteh ALI, 65 P.R. 1869. 

(22) —S. 4— Alluvion—Gamed by gradual 
accession .— Where it was found that there was 
no gradual accession and the site was identifi¬ 
able, held, that in the absence of local usage, 
and in accordance with the general principles 
of equity, the application of which is expressly 
directed in the fifth clause of s. 4 of Reg. XI 
of 1825, the plaintiffs were entitled to the land 
in suit. Hashmat v. DuLLA, 171 P.L.R, 
1901 = 66 PR. 1901. (6B,L.R. 521.36 P.R. 
1898. F. ; 19 A. 238, D.) 

(23) — S. ^—Diluviated land, rights to- —The 
Regulation refers only to 'cases of gain, of 
acquisition by means of gradual accession, 
which an individual proprietor may make from 
that which has been part of the public territory, 
the public domain, and not the confiscation or 
destruction of any private person’s property. 


843 


THE ALL INDIA DIGEST. 


844 


peculations—continued. 

-2.—Bengal Regulations— coniintied. 

Diluviated lands re*forming on their old sites 
remain the property of their original owner, and 
it is immaterial whether the lands have re¬ 
formed gradually or otherwise. The plaintiffs 
owned a two annas share in a village called A 
and the defendant owned a village called D. 
The river Rapti flows between the two villages. 
The plaintiff sued to be maintained in proprie¬ 
tary possession of a certain plot, alleging that 
such plot had appertained to his village, and 
that it had been submerged by the Rapti, and 
that it had re-appeared and accreted to his vil¬ 
lage. The defendant denied all these allegations 
and asserted the contrary. The lower appellate 
Court decreed in favour of the defendant on the 
ground that the land had been the subject of 
fluvial action for 10 years, and that, in the course 
of time, had gradually accreted to the village, 
D, without deciding to which village it had pre¬ 
viously appertained. Held, that the case 
should be remanded to the lower appellate Court 
for deciding whether the site on which the al¬ 
luvion had appeared was part of village A or 
village D. RAMCHARAN TIWARI V. JaSAI 
PANDEY, A.W.N. 1882. 8. (3 C. 79C, 13 M.I.A. 
467, i?.) [R., 1 A.L.J. 371.] 

(24) —8. ASee Brn. ACT XXX.1 OF 1858, 7 
C.W.N, 846. 

(25) 8- 4—Right of ryot having no pre¬ 
existing rights to land, to later accretion to such 
land—See Ben. ACT VIII OF 1885, ss. 20, 180, 
33 0. 444 = 4 C.L.J. 63. 

(26) —8. 4—See ALLUVION—GENERAL. 14 
W.B. 254. 

(27) S, 4—Alluvion — Gradual accession— 

See alluvion,—Change in course of 

RIVERS, A.W.N. 1905, 271 = 2 A.L.J. 821 = 28 
A. 256. 

(28) -8, 4—See ALLUVION—ChaNoe IN 
COURSE OF RIVERS. A.W.N. 1885. 173. 

(29 & 30)—S. 4—Title to gradual acorotions 
by alluvion — See ALLUVION — FORMATION 
OF CHURS OR ISLANDS. 14 C.P.L.R, 97. 

(31) —s. 4— See Alluvion—Land inund¬ 
ated AND REFORMED. 5 B.L.R. 621, P.C = 
14 W-R. P.C. 11 = 13 M.I.A, 467. Marsh 136 
= VV.R. F.B. 45=1 Ind. Jur, O.S. 44. 

(32) —S. 4 —See LANDLORD AND TENANT — 
accretion to TENURE, 15 W.R, 87, 16 W. 
R. 95. 

(83)—S. 4, cl. 1— Alluvial latids — Accretion — 
—JRe forviation. —According to cl. 1, s. 4, Reg. 
XI of 1825, all gradual accessions from the 
recess of a river or the sea are an increment to 
the estate to which they are annexed without 
regard to the site of the increment. Mere proof 
of identity of site (without proof of ownership) 
is not sufficient to defeat the right by accretion 
which the law gives to an adjacent owner, 

kattermonee Dossee v. Ranee Mon- 
MOHINEE Dabee, B.L.R, Sup. Yol. 883=3 
W.R. 81. (Dwappr., 6 B.L.R. 621 = 13 M.I,A. 
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467 = 14 W.R. 11, P.C.; F., 6 W.R. 40, 8 W.R 
206. 9 W.R. 312, 14 W.R. 164; Appl . 8 W.r! 
164; R., 5 W.R. 283, W.R, 1864. 64 7 W R 
103. 2 B. 19, 10 C.W.N. 540 = 4 C.L.J. 51.] ‘ ’ 

(34) — S. 4, cl. I— Construction. —The mean¬ 
ing of the clause is that the incidents of the 
original tenure attach to the increment. 

Golam a LI V. Kali Krishna Thakur. 7 c . 
479 = 8 C.L.R. 517. [Cominented on. 11 0 
696; R., 26 C. 739.] 

(35) S. 4, cl. 1 — Accretion to parent tenure 
— Rale of rent.—The words “increase of rent 
to which he may be justly liable “ in ol. 1, s. 4 
of Reg. XI of 1825. indicate that it was not 
intended to lay down any inflexible rule appli¬ 
cable to all cases. In the absence of any 
special circumstances, the rate of rent to be 
assessed upon the accretion should be in pro¬ 
portion to that paid for the parent tenure* 

Chooramoni Dey V. Howrah Mills Com¬ 
pany. Limited, il c. 696. 

5. 4, cl. 1— Occupancy ryot. Right of — 
Jote tenure.—'Tho terms of Reg. XI of 1825, 
s. 4 ^cl. 1) are clear. Held by the Full Bench] 
—A person who has an ocoupanoy right in a 
jofe is entitled to the benefit of s. 4. cl (1) of 
Reg. XI of 1825. GOURHARI KAIBURTO v, 
BHOLA Kaiburto. 21 C. 233. F.B. 115 W.R. 
87, 149. 16 W.R. 95, F. ; 24 W.R. 404, N.F,) 
[F., vS C.L.J. 541, 5 C.L.J. 26, Note; Erpl, 
.fD..33C. 444 = 4 C L.J. 63; R.. 13 O.W. 

N. 267=8 C.L.J. 538.] 

i37)—S. 4, cl. 1— Adjnissibility — Dastak — 
Registration Act (III of 18771, s. 17. cl id)'— 
A^on-occttpancji/ raiyof—.Accretion.—An unre¬ 
gistered rfosMA*. which merely allows the plain¬ 
tiff to take possession of the land and to culti¬ 
vate it, is not a lease for any term exceeding 
one year, or a lease from year to year or a lease 
reserving a yearly rent, within the meaning of 
cl. Idt of 8. 17 of the Registration Act, and is, 
therefore, admissible in evidence. Anon-ooon* 
P'inoy raiyat can claim a newly-formed land as 
an accretion to his holding under ol. (1), p. 4 ol 
Reg. XI of 1825. AHMED Bepari v. TOKI 
Mahomed, 8 C.L J. 838 = 13 O W N. 267= 
4 lod. Cas. 811. (16 W.R. 95, R.) [R., 

13 C.W.N. 269 = 8 C.L.J. 637 = 4 Ind. Cas. 
618.] 

(38) —S. 4, cl. (1)— NoH'Occupancy raiyat— 
Accretion. — A non-ocoupanoy tenant can ac¬ 
quire a right to hold a newly-formed land as 
an accretion to his holding under ol, (1) of s. 4 
of Reg. XI of 1825. AM.TAD ALI v. KADER.TAN 
Bibi. 8 C.L.J. 837 = 13 C.W.N, 269 =4 Ind. 
Caa. 818. (8 0 L.J. 638, F,; 4 W.R. 67. 4 
C.L.J. 63 = 33 C. 444, D.) 

(39) —iS- 4, cl. I — Non^occupancy riayat — 
^ccreRon —Terms of holding accreted land.,— 
8. 4, cl. ( 1 ) of Reg. XI of 1825 applies to the ease 
of a person who is not an occupancy raiyat. (4 

O. L.J. 63 = 33 0- 444, ExpU) The person to 
whose laud the accretion is formed is entitled 
to bold the accreted land on the same terms aa 
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that by which the land to which it is au accre¬ 
tion is held. MIAJAN v. AKRAM ALI BHUIYA, 
8G.L.J. 541. (21 0. 233, F,) [R.. 8 O.L.J. 

537.] 

(40) —S i (i) —Dhurdhura. —The law in Reg. 
XI of 1825, s. 4 (t) as to gradual accession of 
land, does not apply where the land is claimed 
according to the custom of dhardhura. ISHRI 

Prasad v. Jagmohak Ram. A.W.N. 1831, 2. 

(41) — s, 4, cl. 1— See ALLUVION —GENERAL, 
19 A. 238 = A W.N. 1897, 39. 

(42) —S. 4 (1) — See ALLUVION — LAND 
INUNDATED AND REFORMED, 11 W.R 189- 

(43) -S. 4. ci. 1—See LANDLORD AND TEN¬ 
ANT—ACCRETION TO TENURE, 6 W.B. Act 
X, Rul. 48. 2 Agra 406, 9 W.R. 379, 4 W.R. 
57. '26 C. 739. 

(44) —S. 4, els. 1 and 4—See ALLUVION - 

Formation of churs or islands, 4 W.R. 
54. 

(45) —S. 4, sub ss. 1 nni 5, Beg. XI of 1825 
—Change in the river's course—Alluvion and 
diluvion. —The mere ta^t that a change in a 
river’s course has placed land belonging to A 
in contiguity to the lands of B could never 
deprive A of the lands and transfer them to B. 
If. after temporary aberrations, a river at last 
leaves the land of Ain statu quo ante in conti¬ 
guity to the lands of B, it cannot be held to be 
an access^ion to B, hisnext neighbour. Neither 
the specific provision of Reg XI of 1825, nor 
the general principles of equity and justice, 
lend the slightest support to the pretension of 
the appellant, which is to land that would be 
gained, not from the river, but from a neigh¬ 
bour, Jaqgot Singh v. Brij Nath Kun- 
WAR, 27C. 768. P C =27 I.A. 81 = 4 C.W.N. 
335 = 7 Sar. 699. [F., 5 O.L.J. 47, Note; D.. 1 
M.L.T. 101.] 

(46) -dc( XVIIT 0 / 1876, s. 4, cl. {2)-AUu. 
vion and diluvion — Ownership, change of — Re- 
formation — Principles .— A river, which sepa¬ 
rated two estates situated respectively on its 
north and south banks, shitted its course to 
the north laying bare to its south certain lands 
which originally belonged to the estate on the 
north bank but so as still to leave a channel 
between this land and the estate on the south 
bank. Held, that this was not a case of slow 
and gradual accretion by the inch or foot or 
yard. ^ The original ownership of the re-formed 
land, therefore, remained unaffected. TH4KU- 
rain Ritraj KOER V. thakurian Sharf- 
ARaz Koer. 9 C.W.N. 889, P.C.=27 A. 653 = 
2A.L.J. 623 = 8 0 0.293 = 2 C.L.J. 183 = 7 
Bom. L.R. 872 = 13 U.L.J. 349 = 32 l.A. 163 = 
8 Sar. 873. (13 M.I.A. 467, R.) 

(47) —S. 4, ol. 2—ALLUVION—LAND 
INUNDATED AND REFORMED, 22 W. R. 238, 
W.R. 1864. 64. 

(48) —S. 4, ci. (3)— Suit for possession— Re¬ 
formation — Accretion—Accession. Meaning of — 
QovetnmenU rights oft if different from that of 
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private owner — Submersion — Continuity, pre¬ 
sumption of case not made in the plaint, if open to 
plaintiff—Adverse possession —Maps, Thak and 
Surveyt effect of—Presumption—Onus of proof 
of lands existent at the Permanent Settlement — 
Abandonment of submerged land, proof of .— 
Wheu Government acquires property under 
cl. (3) ofs. 4ofReg. XI of 1825, either as an 
island surrounded by an unfordable channel or 
as an accession to lands held by Government, 
it does not become a trustee for the public; 
it is entitled to deal with the property in the 
same way as any other part of the territory of 
the State at its disposal. If it permanently or 
temporarily settles the estate to which it has 
thus acquired title, the bolder of the settlement 
is entitled to the benefit of the principle of re¬ 
formation, and when question arises between 
Government itself and a neighbouring riparian 
owner, Government should not be placed in a 
worse position than a perssn who has derived 
title from it and it is not precluded from claim¬ 
ing the land upon submergence and after re¬ 
appearance. (13 M.I.A. 467, 6 B.L.R. 521, 10 
B.L.R. 406, R.) No inflexible rule can be laid 
down as to the manner in which an intention 
not to abandon submerged lands may be proved, 
but it would depend upon the circumstances of 
each particular case. Mere submergence of lands 
in the possession of Government does not oper¬ 
ate in law as an abandonment on its part and a 
reversion thereof to the public territory. The 
state of things described in the Thak and Sur¬ 
vey Maps cannot be presumed to have existed 
at the time of the Permanent Settlement. The 
question what lands were included in the Per¬ 
manent Settlement is a question of fact and 
not of law, which may or may not be satisfac¬ 
torily proved by subsequent Survey Maps. The 
onus of proving that any particular lands 
were included in the Permanent Settlement of 
1793, is clearly on those who affirm that such 
was the case and the burden of proof is not neces¬ 
sarily shifted by the production of the Thak 
and Survey Maps showing that specific lands are 
included in a particular estate. The Thak and 
Survey Maps are valuable evidence of the state 
of things at the time they are made, but it does 
not follow that they show conclusively what 
was the state of things at the time of the Per¬ 
manent Settlement. ANANDA Hari BASAK 

V. Secretary op State for India in 
Council, 3 C.L.J. 3i6. (30 C. 291, F.) 

(49) -s. 4, ol. 3—Sfifi Alluvion—Forma¬ 
tion OF CHURS OR ISLANDS. 6 B L.R. 343 = 
14 W.R. 352, 9 W.R. 401, 6 B.L.R. App. 93 
= 14 W.R. 424, 17 W.R. 73, 6 B.L.R. 261, 
Note = 13 W.R. 366. 

(50) —8. 4, cl. S—See ALLUVION—Land 
INUNDATED AND REFORMED, W.R. 1864 
73. 

(51) —8. 4, ol. 3—See Chur lands, 14 W. 
R.F.B. 25. 

(62)—S. 4, ol. 3— See RIGHT OP SUIT- 
GENERAL, 12 WJl. 204. 
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(53) —S. 4. cIs. 3 and 5—Sec ALLUVION— 

Miscellaneous. 2 Agra 342. 

(54) —S. 4, cl. 4—Sec ALLUVION—GENE¬ 
RAL, 10 VV-R. 68, 

(55j—S. 4. cl. 4—See ALLUVION—FORMA¬ 
TION OF CHURS OR ISLANDS, 20 W.R. 276. 

(36)—S. 4, cl. 5-Act IX of 1847, s. 'l—Tle- 
appearartce of submerged land as chur— Right of 
Government .— Where the site of a submerged 
village formed part of a permanently settled 
estate and the proprietor thereof continued to 
pay her quota of Government revenue, although 
the village was submerged, the submergence 
of the site does not deprive the owner of her 
property, and its re appearance on the old site 
as an island surrounded by a channel which 
is not fordable, does not entitle the Govern¬ 
ment to take possession of it under Reg. XI 
of ]825, s. 4, cl. 3, referred to in Act IX of 

1847. 9. 7. Collector of Ra.jshahye v. 
Rani Shamasoondree Debia, 14 B L R. 219 
= 22 W.R. 324. [R., 2 B. l‘J ] 

(57) —S. 4, cl. 5—Set- ALLUVION — LAND 
INUNDATED AND REFORMED. 8 W.R. 287. 

(58) —S. 4—See Nos. 14 TO IG. supra. 

(59) —S. 5—See ALLUVION — LAND INUN¬ 
DATED AND REFORMED. 14 W.R. P.C. 11^ 
5 B.L.R. 521 = 13 M.I.A. 467, 

f60<—S. 5.cl. 5— See ALLUVION —MlSCEL- 
LNEOUS, 8 W.R. 206. 

-Reg. lY of 1827 (Sadr Amins ) 

[Rep., act X OF I86i.] 

(D—3. 3—Sec Title. 5 W.R. P.C. 61 = 1 

M.I.A. 494. 

--Reg. Y of 1827 (Bengal Attached 

Estates Management). 

[Short title given, act V of 1897. ss. 
2, 3. 4 REP. IN PT., act XVI OF 1874. S. 2 
REP. IN PT., S. 3 AM., ACT I OF 1903. DE¬ 
CLARED IN FORCE-THROUGHOUT BENGAL 
(EXCEPT THE SAMKALPUR DISTRICT), EAST¬ 
ERN Bengal and Agra, lixcEPT as re¬ 
gards THE SCHEDULED DISTRICTS. ACT 
XV OF 1874. SS. 6, 7; IN THE CENTRAL PRO¬ 
VINCES AND THE 8AMHALPUH DISTRICT 
(WITH AN EXCEPTION AND A MODIFICATION) 
ACT XX OF 1875, S. 3 ; THIS MODIFICATION 
REP. IN THE SAMBALPUR DISTRICT. ACT 
VXI OF 1905 ; IN A.IMERK (WITH MODIFICA¬ 
TIONS), Reg III OF 1877, H. 3.] 

(1) —See ben. Reg. V of 1812. s. 26, B.L. 
R. Sup. 655 = 7 W.R. 273 = 2 Ind. Jur. N. S. 
178. 

(2) —S. 3—See Appeal—ACTS and Regu¬ 
lations, 20 W.R. 262, 

(3) —S. 3—See Landlord and Tenant- 
Relationship OP Landlord and tenant, 

4 B.L.R. App. 80 = 13 W.R. 194, 

(4) —S. 3—See Ben. Reg. V OF 1812, s. 26. 
12 B.L.R. 366, P.B. 
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(5)-S. 26—See EXECUTION OF DECREE- 
EXECUTION BY Collector, 22 W.R. 212 . 

-Reg. Ill of 1828 [Bengal Land-revenue 

Assessment (Resumed Lands).] 

[Short title given, act i of 1903. s. 

9 REP., ACT XII OF 1873. S. 10 (4), (5) REP. 
IN PT.,S. 11(1) rep.. Act XVI of 1874. 
Title, ss. 1 , 10 (2». 12.13 (d. (2). rep. in 
PT., Ss. 2 to 8 REP., ss. 10 (2). (3), 13 (1) 
AM., ACT I OF 1903. s. 13 (2) REP., BeN. 
ACT 1 OF 1905. Rep. hn agua, except 
CERTAIN AREAS), ACT XIX OF 1873, REP. 
(IN ASSAM, except THE LUSHAI HILLS), 

Reg I OF 1886. Declared in force 

THROUGHOUT BENGAL, (EXCEPT THE SaM- 
BALPUR DISTRICT* AND EASTERN BENGAL, 
EXCEPT AS REGARDS THE SCHEDULED 

Districts, act XV of 1874, s. 6.] 

(1) -Sunderbuns. —Though certain portions 
of Reg. Ill of 1328 go to show that the Suoder- 
buns, up to that date, continued the property of 
the State and bad nob been permanently settled 
with any one, that was intended to be said 
generally with regard to the tract of country 
known as Sunderbuns taken as a whole, and it 
could not have been intended to undo the effect 
of any lease [granted by any duly constituted 
Revenue authority. Per Banerje, J . TAMOHA 
BIBI V. ASHUTOSH Dhur. 14 C.W.N. 513. 

{'2}—See Limitation — Miscellaneous, 
4 M.I.A. 466. 

(3) —Sfie Privy Council. Practice of— 
Practice as to objection, 4 M i.a. 466. 

(4) —See Special Commissioners. 1 W.R. 
P.C. 20 = 9 M.I.A. 479. 

(5) —See Waste lands. 26 C. 792 = 3 C.W. 
N. 695. 

(6) —S 4. ol. 5—See REVIEW—REVIEW 

BY Judge other than Judge in original 
CASE, 3 W.R- P.O. 45 = 7 M.I.A. 293. 

{7}—’Reg. HI of 1828 (Be^tpaf). s. 13, 
cl. (2)—Sunderbuns—LimiMfion—(Jitesfiou of 
disputed boundaries —Onus.—The Sunderbuui 
wore not included in the perpetual settlement 
but remained the propeny of the Government. 
Bengal Regulation HI of ISiSmade provision 
for the immodiate hottlement of the limits of 
the Sunderbuns by fixing por-omptorily a period 
at which the demarcation of those limits should 
bo final. Any person objecting to the line 
of demarcation oould not be heard unless be 
declared and offered proof that, at the lime 
of the survey by the Commissioner appointed 
under the said law. he was in oooupation of a 
definite quantity of land cleared under oalti- 
vation within that time. A person in occupa¬ 
tion of cultivated land might, within three 
months, either pray for further investigation or 
put forward bis olaim to hold particular lands, 
free from assessment. 13 W.R. 180.] 

Where boundaries have been determined by 
the Commissioner under ol. 2. s. 13, of Bengal 
Regulation III of 1828, and no appeal there¬ 
from made to the Special Commissioner within 
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three months, such determination is a bar 
to a suit seeking to open the question of 
boundaries. In a question of disputed bound¬ 
aries between the permanently assessed mouzah 
of a neighbouring zemindari adjoining the 
Sunderbuns, the Zamindar having taken a 
lease from Government of part of the lands 
as within tbe limits of the Suyiderbuits but 
afterwards claimed by him as part of his 
mouzahs, the onus is upon him to identify the 
lands so claimed as forming part of his settled 
estate. RAJA BARADAKANT ROY V. THE 

Commissioner op the sunderbuns. 2 

B.LR PC. 33 = 12 M.I.A. 225 = 11 W R.P.C. 
14 = 2 Suthep 184 = 2 Sar. 4l3. 

-Reg. YII of 1828 (Benares Family 

Domains ) 

[SHORT TITLE GIVEN, ACT I OP 1903, 

Rep. in pt. and am., act xiv of I88 i.] 

(11—S 13— Sp,e Civ. Pro. Code, 1903, 
s. 17, A.W.N. 1894, 4. 

(2)—S. 20— Family Domains of the Maha^ 
rajah of Benares—Jurisdiction of Cioil Courts. 
—The lessees of a village lying within the 
Family Domains of the Maharaja of Benares, 
-constructed a dam across a stream running 
between that village and a village called K, 
lying down the stream and within the juris¬ 
diction of the Civil Courts of Mirzvpore. The 
proprietors of the village K, objected to this 
and one of the Mirzapore Magistrates made 
an order directing that an opening should be 
■kept open in the dam. Therefore, the lessees 
of the former village sued the proprietors of 
the latter village and others in a Court estab¬ 
lished under Reg. VH of 1828. for the Family 
Domains, for a declaration of their right to 
construct the dam, and tbe caocelment of tbe 
Magistrate’s order. Toe proprietors of the 
latter village on the other hand, subsequently 
brought tbe present suit against the lessees 
of the former village in the Court of the 
Munsif of Mirzapore, claiming to restrain 
'them from closing the openiog which was to be 
left in the dam and from obstructing tbe How 
of water. Held that the present suit was not 
barred by the provisions of s. 12 of Act 
No. X of 1877, as the injunction sought by the 
plainbiSs did not fall witbin the category of 
claims mentioned in s. 20 of Reg. VII of 1828. 
Maharajah op Benares v. Jaggannath 
Das, A.W.N. 1881, 116. 

-Reg. X of 1829 (Stamps.) 

[REP., ACT XXXVI OF I860.] 

(1) -Sce Privy Council, Practice op — 
Valuation op appeal, 8 m.i.a. i93. 

(2) —See STAMP, 2 W.R. P.C. 9 = 8 M.I.A. 
-492, 

(3) —See Stamp act, 1862, 3 W.R. Act X. 
Rul. 142. 

(4 & 5)—S. 17—See Privy Council, Prac¬ 
tice OP—Valuation of appeal, 7 M.i, 
-A. 261. ‘ 
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(6i—3. 17—See STAMP, 7 M.I.A. 261. 

-Reg. XIY of 1829 (Security from 

foreign litigants.) 

[REP., ACT X OF 1861 ] 

(1) - S. 2. cl. 1—See SECURITY FOR COSTS, 
7 M.I.A. 431. 

(2) —S. 2, cl. 1—See WAIVER, 7 M.I.A. 431. 

-Reg. Y of 1831 (Munsifs, Sadr Amins 

and Principal Sadr Amins.) 

[REP. ACT XVI OP 1868.] 

S. 26, cl. 2 —See APPE\L TO PRIVY COUN¬ 
CIL—OASES WHERE APPEALS LIE OR NOT, 
13 M.I.A, 343. 

-Reg. VI of 1831 (Appellate Judges at 

Allahabad.) 

[Rep., act XII OF 1891.] 

(1) —S. 7— Reference to Judge of one High 
Court—Establishment of another High Court 
— Practice. —An appeal had been brought to 
the Sadder Adawlut of the North Western 
Provitices, and the Judges of that Court gave a 
decision. Then an application had been made 
for a review, and an order was made that the 
cas-‘ should be heard on review. It was so 
beard before four Judges, who were equally 
divided in opinion. By the law as it then 
stood, the case was, under the provisi''»ns of s. 7, 
Reg. VI of 1831, referred for tbe opinion 
of one or more Judges of the High Court of 
Calcutta. In the meantime, the Crown did 
erect a High Court at Agra in tbe North 
Western Provinces, which had the efiect of 
abolishing the jurisdiction of the Sadder 
Adawlut., The Chief Justice of the Agra High 
Court gave a decision in the case. Reld^ that 
the Chief Justice had jurisdiction to hear such 
reference and determine the case. Mussamat 
Udey Kunwar V. Mussamat Ladu, 6 B.L. 
R. 283, P.C. = 13 M.I.A. 585 = 15 W.R. P.C. 16 
— 2 Suther. 388 = 2 Sar. 628. 

(2) —S. 7—See HIGH COURT, JURISDICTION 
OF Calcutta, 15 W.R. P.O., 16 = 6 B.L.R. 
283 = 13 M.I.A. 585. 

-Reg. VIII of 1831 (Summary suite for 

arrears of Rent.) 

[REP., ACT X OP 1859.} 

S. 4—See Ben. REG. VII OF 1799. B.L R. 
Sup. 626, P.B.=2 Ind. Jur. N.S. 119 = 7 W. 
R. 185 

-Reg. YU of 1832 (Modifying Ben. Reg. 

V of 1831.) 

[REP., ACT VI OP 1871.] 

(1) —S. 7—See SPECIAL ORSECOND APPEAL 
—SMALL Cause court suits, 3 W.R. Mis. 
19. 

(2) —S, 9—Effect of apostacy—See HINDU 

LAW—Conversion, 4 a.L.J. 365=a.W.n. 
1907, 151 = 29 A. 487. 

(3) —S. 9 — Scope and effect— See HINDU 
Law - Conversion, 15 C.W.n. 545, P.C. = 8 
A.L.J. 552=13 Bom. L.R. 427. 
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(4) —S 9 —See HINDU LAW—CONVERSION, 
25 A. 546 = A.W.N. 1903, 137. 

(5) —S 9—See Hindu Law—INHERITANCE. 
3 W.R. *206. 

-Reg. IX of 1833 [Bengal Land-revenue 

{Settlement and Deputy Collectors )] 

Short tilte given, act i of i 903. 
Ss. 14. 15 UEP. ACT X OP 1859. S. 19 REP., 
Act X OF 1873 S. 4 REP., ACT XVI OF 1874 
Title and s i. am. and rep. in pt., s. 2 

UEP . ss. 3. 8, 24. 25 REP. IN PT., SS. 12. 13, 
10 AM., ACT I OP 1903. Rep. IN PT. (IN AGRA 
EXCEPT CERTAIN AREAS). ACT XIX OF 1873, 
AM. (IN AGRA), ACT XIX OF 1886 REP. 
(IN ASSAM, EXCEPT THE LUSHAI HlLLS). 

Reg. I OF 1886. Declared in force 

THROUGHOUT AGRA, EXCEPT AS REGARDS 

THE Scheduled districts, act XV of 

1874, S. 7.] 

(D— See Ben. ACT XIIIOF 1818, W.R.P.B. 
12=1 Ind. Jur. O.S. 5 = Marsh 37. 

(2) —See Possession— adverse posses¬ 
sion, 10 M.I.A. 511. 

(3) —Ss. 6. 7 and 9-See RIGHT OF SUIT- 

AWARDS, Suits concerning, 2 Agra 340. 

( 4 ) —S. 7— See No. 3, supra, 

(5) —S. 0—See JURISDICTION OF CiVIL 

Courts, 4 W.R. 79. 

(6) —S 9—See RIGHT OF SUIT—AWARDS, 

Suits concimining. 7 N.W.P. i69. 

(7) —S. 9 —See NO. 3, supra. 

I^eg. XIII of 1833 (Zilas of Ramgar, 
Jungle Mahals and Mednapore.) 

[REP., ACT xrr OF 1876.] 

s. 2—See Res JUDICATA—COMPETENCY 
OF COURT. Marah 80 = W.R. P B., 26 = 

1 Hay 148 

Reg- in of 1872 (Sonthal Parganas 
Settlement.) 

[S. 9 AM., S. 19 REP., Reg. II OF 1886, 
SS. 4, 5. S. 4, REP . S. 6 AM., REG. V OF 1803, 
SS. 2. 24. 3. 3. SCH. AM., REG. Ill OP 1899, 

S. 3. S. 25. SCH. REP. IN PT., ACT I OF 1903. 
S. 0 SUPPLEMENTED, REO. II OF 1904. SCH. 
ItEJ’. (AS TO Ben ACT VIII OF 1862), ACT IV 
OF 1907. 8S. 5. 11, 13, 25. 26 AM., SS. 6 A. 25 
A. 27, 28, INS.. S. 8 HEP. IN PT., 3. 23 REP. 
S. 24, AM. AND REP. IN PT.. REG. Ill OP 1908. 

Declared in force in the Sonthal Pah- 

GANAS, Reg. Ill OP 1872. s. 3, AS AMENDED 
BY REO hi OF 1899, S. 3.] 

(1) — The Sonthal Pergunnahs, Reg. Ill of 
1872— Partitinn of mal raiyati land betweeyi 
vial raiyats —Whether binding on the ghatwnl. 
— Ag between two 7«ai rnijyats with whom a 
seftlemont has been made under Reg. Til of 
1872, there may bo a partition of tho wasto and 

• The star mark indicates that this regula¬ 
tion wag passed by the Imperial Legislature, 
though applicable only to certain province. 


Regulations —continued. 

-2.—Bengal Regulationa — continued. 

jungle lands, though such partition cannot be 
binding upon the superior landlord, the ghatxoal^ 
and will only subsist during the currency of the 
settlement. DOMAN PANDEY v. PANCHU 
KOLE. 5 C.W.N. 18S. 

(2(-S 3 Suits exceeding Rs. 1.000 in value, 

in Sonthfcl Pergunnahs — Effecs of g. 2, Act 
XX.KVII of 1855 and a 3, Reg. Ill of 1872, 
when read togethf^r-Act XII of 1887, suits 
exceeding Ri. 1,000. tn ba tried in Courts 
established under-See BEN. ACT XXXVII OP 
1855, s. 2, 18 C. 133. 

(3) —S. 5—Suif.^ referred to by Reg. Ill of 
1872, s. b ^Officerscompetent to try ^Settlement 
proceeding before the Deputy Co^umissiouef— 
Appeal to High Court. —The officers appointed 
under 8. 2 of Act XXXVII of 1855, and not the 
settlement officers as such, are those empowered 
to try the suits referred to by Reg. Ill of 1872, 
8. 5, and to certify issues under the section to 
the Civil Courts. Whore a Deputy Gommis* 
sioner tried certain issues referred to him as a 
Civil Court under Reg. Ill of 1872, s. 6, by a 
Settlement Officer, and. having been previously 
invested with the powers of a Settlement Officer 
himself, amended the settlement record in 
accordance with his findings, held that no 
appeal lay to the High Court, if the Deputy 
Commissioner acted as Settlement Officer, and 
that his having tried the issues as a Civil Court 
without jurisdiction wag not, in view of his 
being invested with the powers of a Settlement 
Officer, such an irregularity as to necessitate 
the interference of the High Court to set aside 
bis order. TARINI PKRSHAD MISRA v, 
MahAMUD CHOWDHURY, 7 C. 376. 

(4) —5 5 —Jurisdiction to try sitifs — Act 
XXXVn of 1855, s. 2 — Appeals from orders of 
Settlement Oncers. —Under Notifioaiion of 7th 
Mty, 1872 of tho Lieutenant Governor of Ben¬ 
gal, which was in force at the time of this 
appeal, it was directed that,until further orders, 
the officers appointed under s. 2 of Act XXXVII 
of 1856 should entertain and adjudicate euita 
for land under s 6 of Sonthal Reg. Ifl of 1872. 
Held that, according to this Notification, the 
officers appointed under s. 2 of Act XXXVII of 
1855, and not the Settlement Officers, as such, 
were the persons empowered to try suits, and, 
oonsequontly, to certify issues to the Civil 
Conns under s. 5 of Reg. Ill of 1872. The 
High Court had no jurisdiction to hear an 
appeal from an order made by a Settlement 
Officer in ibo Sonthal Pergunnahs as such. 

Tarini Prosad Misser V. Hurrish Chon- 
DEU Chowdhry, 8 C.L.R. 548. 

S. 5— Settlement proceedings —Cinil 
Courf'.s iurisdiction. —During the time of the 
settlement in tho Sonthal Pergunnahs, the 
plaintiff instituted certain prooeedings and 
complained that she had not been able to gat 
possession of certain lands of whioh she had a 
mokurari lease from the defendant. Somehow 
or other tho matter came before the Suh-Judge 
and the Settlement Officer gave permission to 
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the Sub-Judge to try this ease without pay¬ 
ment of stamp fees ; the matter was treated by 
the Sub-Judge as a regular suit and was tried 
by him accordingly, though without recording 
issues. The Sub-Judge dismissed the case, but 
the decree was not made until after the settle¬ 
ment bad terminated. Held that, so far as the 
proceedings before the Sub-Judge were con¬ 
cerned. the matter could properly be regarded 
as proceedings taken under the Civ. Pro. Code, 
although the proceedings before him were 
not necessarily irregular in consequence of his 
failure to record issues, and that s. 6 of Reg. 
Ill of 1872 was not applicable to the case. 
SONAMONI DASI V. LILANUND SINGH, 11 
C.L.R. 30. 

(6) —S. 5-See APPEAL—ACTS AND REGU¬ 
LATIONS, 6 C.L.R, 555. 

(7) —Ss. 5 and 8—Suit instituted before Set¬ 
tlement Officer under Regulation without 
Court-fee—Suit transferred to Civil Court— 
Institution Court fee whether necessary —See 

Court-fee. 12 G.w.n. 9i7. 

(8) —S. 8.— See NO- 7, supra. 

(9) — Ss. 9. 11, 25— Settlement record, entry 
in, effect of^Concluiiive as to rights of parties 
having subsisting interest — Reversioner, not 
bound .— Ss, 9, 11, and 25 of the Sonthal Par- 
ganas Settlement Regulation make an entry in 
a settlement record conclusive as to the rights 
of the parties who have subsisting interest and 
who are in existence at the time the record is 
made. When, therefore, an estate was repre¬ 
sented by a Hindu widow and she allowed an- 
ether person, one of the reversioners, to be re¬ 
corded as the owner, the other reversionary 
heir, after the death of the widow, is nol- hound 
by the record, but may question its validity on 
the ground of collusion between the widow and 
the recorded owner. Kangai Ohandra 
Mondal V. Madhu Sudan mondal, 17 C.L. 
J. 587-20 Ind. Cas. 417. 

(10) —s. 11—See Execution of decree 
—Miscellaneous, 7 C.L J. lOi. 

(11) —S. 11—See No. 9, supra. 

(12) —Ss. 11 apd 25— Suit for establishment 
of lakhiraj title and amendment of record-of’ 
rights — Lakhirajdar, proprietor — Jurisdiction 
—Suit for declaration that lands are lakhiraj — 
Onus .— In a suit for establishment of lakhi- 
raj title and amendment of the record-of-nghts, 
held, that the lakhirajdar is a proprietor with¬ 
in the meaning of s. 25, Reg. Ill of 1372. The 
jurisdiction of a Civil Court in this case was 
not barred by ss. 11 and 25 of the Regulation. 
(18 C. 146, D.) When the plaintiff in the 
above case seeks to have it declared that the 
lands are bis lakhiraj, the onus is, in the first 
place, on him to prove that they are so> Ram* 
BANJAN OHUCKERBUTTY v. NANDA LAL 

Laik, 22 C, 473. 

(13) —Ss. 11, 25— Settlement Record, entry 
w, effect of—Conclusive as to rights of parties — 
Proprietor and tenant .— At the last Cadastral 
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Survey in Sonthal Pargauas, certain land in 
mouza B was included in mouza A by the 
Assistant Settlement Officer and specifically 
excluded from mouza B. The order of the 
Assistant Settlement Officer was affirmed on 
appeal, and on revision by the final Court, tn 
a suit brought by the proprietor of the mouzas 
A and B against the makararidars and dar- 
makararidars of mouza A for a declaration that 
the disputed land was not included in mouza 
A. Held, that, as a final decree under s. 11 of 
the Sonthal Parganas Settlement Regulation 
was passed against him by the Settlement 
Court, the suit was barred under s. 25 of that 
Regulation. Raja Ram RaN.JAN v. Satis 
CHANDRA. 17 C.L.J. 599. (18 C. 146. W.) 

(14) — S, 24, meaning of- — S. 24 of the Regu¬ 
lation means that a record of rights must (that 
is, it is compulsory on the Settlement Officer 
to do it) be notified and published in the 
manner directed therein, that is, by posting it 
conspicuously in the village ; and that it is 
discretionary with the Settlement Officer to 
publish it in any other manner that he may 
think convenient, for the purpose of informing 
persons interested in the settlement proceed¬ 
ings of the result of the enquiry which he had 
made. NADIAR CHAND SINGH v. CHUNDER 
SIKHUR SadhU, 15 C. 765. 

(15) —Ss. 24, 25— Suit to set aside order of 
Settlement Officer— ^ Limitation. —'1 he words in 
3. 25 of Reg. Ill of 1872 indicate that a suit, 
brought to set aside an order of the Settlement 
Officer, is within time if brought within three 
years from the date of the publication (of the 
record of rights required to be notified under 
s, 24), or if there is any subsequent order of the 
Revenue Court, from such data. The order of 
the Revenue Court must be one which follows 
and does not precede the publication of the 
record-of-rights. Ram Narain SiNGH v. 
Ram Ranjun Chuckerbutty, 13 C. 245. 

(16) —4, s. 25 — (Sonthal Perguunahs 
Settlement), application of^SuU to establish 
that defendant was not tenant of lands in 
dispute—Matter decided by Settlement Court -— 
According to the grammatical construction of 
cli 4 of 8. 25 of Reg. HI of 1872, the introduc¬ 
tory words, which impose a personal limitation 
on the jurisdiction of the Civil Courts, must 
apply to suits of all tbe three classes to which 
the clause relates, so that the bar to the 
jurisdiction can take effect only when the suit 
is a suit to contest the finding or record of a 
Settlement Officer, and involves also the 
determination of the rights of the zemindars 
or other proprietors as between themselves, 
[D.. 22 C. 473; F„ 17 C.L.J. 599.] Where 
the defendant had been recorded in the record 
of rights made by the Settlement Officer as a 
tenant of the lands in dispute, and a suit was 
brought to establish, by avoiding the instru¬ 
ment under which he held, that be was not a 
tenant and to oust him of bis possession, the 
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High Court was of opinion that the suit must 
be held to ‘ regard ’ a matter decided by a 
Settlenieut Court in the sense of s. 11 and 
to be consequently unmaintainable RAM 

Chuhx SINGH V Dhaturi Singh. 18C. 146. 
[D., 22 C. 473 ; F., 17 G.L.J. 599.] 

(17)—S 25—Nos. 9, 12, 13, 15, supra. 

* -Reg. Ill of 1879 (The Assam Local 

Rates). 

[S. 5. RKP. IMPT., ACT V OK 1S97.] 

{!) —6>. 317 — Rnfes payable by tenant, 
CLmouni of contrac.t by tenant to pay in excess 
0 / maximum — Realisation in execss, whe' 
ther gives landlord any right. —The maxi¬ 
mum rate at porsent imposed under s. 3 of the 
Assam Locil Rates Regulation is one atina in 
the Rupee. And although a contract between 
the landlord ai^d tenant for the latter to pay 
the full amount of local rate may bo justified, 
one to pay anything in excess of that maxi¬ 
mum is not legal. A landlord cannot get a 
decree for rates at more than one anna in the 
Rupee, even if for a long time ho bad been 
realising more than that. UprNDRA NaTH 
SEN V. KAItlESVVAR KOLITA, 5 Ind Cas. 80. 

• - Reg, I of 1886 (The Assam Land and 

Revenue). 

[Ss. 70(1), 72.71 (2), 76. 79. SI, 85 AM.. 
Reg. II OF 1889, S. 1. AM., ACT V OK 1897. 
Ss. 12, 68,90 (2) AM., SS. 53A, 69A. IIGA, 
144A INS.. Reg. II OK 1905, WHEItE AND 
WHEN NOTIFIED.] 

(1) —S, 9— See No. 4, infra. 

(2) —S. 9 (6)—‘ Acquired ’—Actual possession 
of, and settlement with, third person—Heirs of 
original settlemonl holder >f can claim soitlo- 
ment—KX-PAitTE DKCHEE, 15 C.L.J. 
241. 

(3) — S. 0, r. 80 1:1 of the (iuvertiment Rules 
— Settlcme.yit of land, first applicant if entitled 
to — Jurisdiction of Civil (.’ourf.—Rule 80, 
cl. (i) of the rules framed under Reg. I o( 18‘^G 
lays down a principle for the guidance of settle¬ 
ment ollicer.s, and docs not roufor a right on 
the first applicant to a settlement. It directs 
that, in cases where sottlcmont is not made 
with the first applicant, the reasons therefor 
should bo stated in writing. It does not follow 
from this that if the reasons are not recorded, 
the first applicant is entitled to a settlement. 
(17 0. 819, 24 C. 239, D.) Under s. G (n) of 
the Regulation, no right to .settlement arises 
racToly by reason of the fact that the plaintiff 
was the first applicant. ANANDA KiSHOUE 

Sen V. Secretary of State for India in 
Council. 14 C.W.N, 990^7 Ind. Gaa 90. 

(3 a}—S. 12—See No. 4, infra. 


'This star mark indicates that this Regula¬ 
tion was passed by the Imperial Legislature, 
though applicable only to certain provinces. 
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(41—Ss. 39 and 151, 2 Prov. (6). 12 and 154 
of the Assam Land and Revenue Reg., 1886— 
Effect when read together—Rights of seitUment 
holder—Order by Government of India before 
passing the ^l3sa»n Regulation regarding right 
of nisi kherajdar.—Ss. 39 and 151, read to¬ 
gether, amount to this—that a settlement made 
by a Settlement Officer, unless interfered with 
by the Chief Comiuis'ji Tner. is final ; but the 
settlemout-holder does not thereby acquire any 
right to the property as against any other per¬ 
son claiming rights to it When property has 
been settled with a yitsf-khenii iar by the Reve¬ 
nue authorities, held that, having regard to the 
provisions of s. 2, prov. (5), s. 12 of the Regu¬ 
lation. and the order of the Government of 
India, a C'vil Court can only give the nis/- 
kherajdar, who objects to that settlement, a 
declaration of his right to a settlement of the 
lands in question, and cannot, in view of s. 154, 
give him a decree for possession. MADHUH 

Nath Surma v. myarani Medhi, 17 C. 819. 
[R., 24 C. 239.] 

(5) —S. 59—Suif for rent due before Regula¬ 
tion cam^* into force. —S. 59 of the Regulation 
applies to rent becoming duo subsequently to 
the Regulation coming into force, and not to 
rents already dus on the date of its coming 
into operation. BRO.TO NaTH CHOWDHRY v. 

Birmoni Singh Monifuri, 15 C. 227. 

(6) —.9s. 70, 71, Land and Revenue 

Regulation (188G)-S. 37, Act XI of 1859- 
Incumbrance — Laches of old proprietor—Right 
of purchaser at rei'cnue sale —Shikmi haBiram 
rights — Pleading—Changing nature of defence 

I in Appellate Court. —On a construotion of the 
provisions of ss. 70 and 71. Assam Land and 
Revenue Regulation, held, that the word “pro¬ 
perty " in s. 71 includes not merely an entire 
estate but also a sh\rd in an entire estate in 
respect of which revenue has been separately 
apportioned ; consequently, a purchaser of a 
part of a permanently settled estate is entitled 
to the benefit of s. 71 of the Act, quite as much 
as a purchaser of an entire estate. The “in¬ 
cumbrance” under s. 71 of the Regulation, 
includes not merely an incumbrance created by 
the previous holder, but also an incumbrance 
created by his acquiesconco or laches, and a 
purobaser at a rovenuo sale is entitled to avoid 
the interest acquired by any one by adverse 
possession. [i'\, 3 C.L J. 387.] When defend¬ 
ants claim to hold certain lauds as part and 
parcel of their shikmi haeiram taluq, and not as 
cultivating ruii/afs of those lands, they cannot 
bo allowed to change their ground in the High 
Court. ]\IaHO.MED NASIM V. KASI N.ATH 

Ghose, 26 C. 194-3 C.W.N. 108. 

(7>—Ss. 70, IX — .innulment of inenmirnn- 
ces—Effect of sale—Part of estate. —The pur¬ 
chaser of a share of an estate at a sale hold 
under s. 70 of the Assam Land and Revenue 
Regulation is entitled to hold the property free 
of all incumbrances. The word ‘property ‘ in 
s. 71 includes not only an entire estate but also 
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a share in an entire estate. (26 0.194, F.) The 
purchaser, moreos'er, is entitled so to hold as 
soon as his purchase is completed. It is not 
necessary for him to take any steps to have the 
property freed from incumbrances. An incum¬ 
brance existing not only upon the part of the 
estate sold, bat also over other parts, is, after 
the sale, annulled so far as it extends over the 
part of the estate which has been sold JAVVAD 
ALT V, JNANADA SUNDARI DUTT, 3 C.L.J. 

387. 

{8)-S. 71—iSee NOS. 6, 7. supra. 

(9)—Ss. 96 to 98. 119, 154. sub-section (1) 
cl. (e)—Suit for partition^Suit for possessioii 
by purchaser of land dispossessed after pur¬ 
chase. Tnaiyxtainability of—Imperfect partition 
— Civil Court, jurisdiction of. —The plaiatifi, 
in this case, sought to recover possession by 
partition of a small portion of land in two plots 
in the district of Sylhet as forming the land 
which be had purchased out of the share of 
a former proprietor. In a previous suit bet¬ 
ween the parties, the Civil Court declared that, 
if the Collecter refused partition, the plain¬ 
tiff might apply to it for partition- The Col¬ 
lector having refused partition, the plaintid 
again applied to the Civil Court for parti¬ 
tion, Both the lower Courts decreed for the 
plaintiff. The main ground of appeal to the 
High Court was that the partition sought for, 
being an “ imperfect partition within the 
meaning of s. 96 of the Assam Land and Re» 
venue Regulation, the suit was not maintain¬ 
able, having regard to the provisions of s. 154, 
cl. (e) of the said Regulation. Rampini /.was 
of opinion that the suit related to a case of im¬ 
perfect partition and was not maintainable in a 
Civil Court. On the other hand, Brett, /.was 
of opinion that the present case was not one 
for imperfect partition as defined in the Regu¬ 
lation and was one which was not covered by the 
Regulation. Farther, the vendor of the plain¬ 
tiff was in exclusive possession of the land claim¬ 
ed, prior to the purchase and the plaintiff, after 
his purchase, was in possession and was after¬ 
wards dispossessed. Under the ordinary law, 
he was entitled to have the land, which he 
purchased, determined and separated and pos¬ 
session of it given to him and that was the 
relief he sought for in the suit. The Assam 
Regulation contained no provision to meet the 
circumstances of the present case. Conse¬ 
quently, he was of opinion that the suit was 
maintainable. In consequence of this differ¬ 
ence of opinion, the case was referred to Ghose. 
J. Held, in the present case, the claim was not 
for a perfect partition and it was doubtful 
whether a perfect partition could be claimed by 
the plaintiff in this case from the Revenue 
authority. Whatever that might bo, the present 
olaim was not for “imperfect partition,’ as 
defined in the Regulation. (23 C. 514, D.) For, 
the expression “ imperfect partition ' as defined 
in the Regulation, is only referable to a division 
of the entire estate and not to a specified portion 
thereof. If it was not for ‘ imperfect partition,’ 
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then under s. 11 of the Code of Civil Procedure 
the Civil Court must have jurisdiction to 
entertain the suit, there being nothing in the 
Regulation barring the cognizance of such a 
suit. Furcher, the Revenue authorities had no 
jurisdiction under the regulation to grant the 
relief which the plaintiff asked for and the 
legislature could not have intended that the 
plaintiff should have no relief even in the Civil 
Court. Appeal dismissed. GOURI KRISHNA 

Syam Chowdhury V. Indrariani Debt, 1 
C. L. J. 421 = 32 C. 1036. 

(9-a)—S. 96— See NO. 16, infra. 

(10) —S. 97 —See NO. S, supra. 

(11) —S. 98—See NO. 3, supra. 

(12) —S. 119— See NO. 8. supra. 

(13) —S. 151—See NOS. 4, 8, supra. 

(14) —S. 151—Assam Land and Regulation. 
1886— Suit for possession and for declaration of 
right to settlement—Civil Court — Jurisdiction. 
— A question merely as to the right to obtain a 
settlement from the Revenue authorities does 
not seem to he excluded from the jurisdiction 
of the Civil Court by the provisions of s. 154 of 
the Assam Land and Revenue Regulation. In 
a suit for possessiou and for a declaration of 
plaintiff’s right to a piece of laud on the 
strength of possession and a pattah from the 
cadestral survey authorities, the Civil Courts 
cannot give the plaintiff more than a declara¬ 
tion of his right to a settlement. A decree for 
possession, if given, must be set aside. PATAN 

Maria v. Bhabiraqi Dutt Barn a, 24 C. 
239 = 1 C.W.N. 94. (17 C. 819. F.) [F., 12 

C.W.N. 40, Note.] 

(15) —S. 154— Declaration. Suit for. that 
lands settled with plaintiff by revenue authorities 
had been wrongly included within the lands sub¬ 
sequently settled with defendant, if lies — Plaint, 
misdescription in — Amendment, if absolutely 
necessary to entitle plamtiff to relief. —A suit 
lies for a declaration that certain plots of l\nd 
settled with the plaintiff by the revenue 
authorities had subsequently been wrongly 
included in the settlement made with the 
defendant, notwithstanding the provisions of 
s. 154 of the Assam Land and Revenue Regula¬ 
tion. (17 C. 819, 24 C. 239, 1 C.W.N. 94, R.) 
If a Court comes to a clear finding that certain 
plots of land of the plaintiff’s settlement have 
been, to the extent alleged in the plaint, 
actually included wrongly in one of the plots 
of the defendant’s settlement, it would not 
be justified in withholding the relief to 
which the plaintiff is entitled, merely on the 
ground that the plaint contained a misdes¬ 
cription as to the number of the plot of 
the defendant’s settlement and that the plaint 
had not been amended. NASIR MeA v. 
ARMAN ah, 17 C.L.J. 118 = 18 Ind. Cas. 743. 

(16) —Ss. 154 (c). 96—See PARTITION- 
SUITS FOR PARTITION, JURISDICTION OF 

CiwL Court in. 23 C. 514. 
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-2.—Bengal Regulations— concluded, 

* -Reg. Y of 1893 (The Sauthal Par- 

ganas Justice.) 

( [S. 4 AM. Reg. Ill OF 1899, S.2. S. 2, Rep. 

ACT I OF 19C8. Declarer in force in 

THE 8ANTHAL PaRGANAS REG. Ill OF 1872, 
S. 8. AS AMENDED BY REG. Ill OF 1899. 

S. 3.J 

(1) — S. 15—5ancIton/or prosecution-^Appeal 
against order of Deputy Commissioner of Sonthal 
Perganas revoking sanction granted by Subordi- 
nate. Court — Jurisdiction — S. 195, Grim. 
Pro. Code. — For the purposes of s. 195. 
Grim. Pro. Code, the Court of the Deputy 
Commissioaer of Sonthal Perganas shall 
be deemed to bo subordinate to the Court 
of the Commissioner of Bhagalpur. An ap¬ 
peal against an order of the former Court 
revoking a sanction granted by a Court sub¬ 
ordinate to it, lies to the latter Court and not 
to the High Court. Manna Lal CHOWDHRY 
V, Padman Misser, 30 C. 916. 

I (2) —S. 24 — See CONTRACT ACT, 1872 
SB. 23, 24, 26C. 23S. 

-Reg, XIX of 1854. 

S^e Partition—Miscellaneous, 14 w. 

R. 335. 

— 3.—Bombay Regulations. 

-Reg. I of 1800 (Civil Court. Surat.) 

[Rep., Bom. Reg. t of 1827.] 

(D—S. 13—Stfg Limitation — Miscel¬ 
laneous. 1 M.l.A. 414, 5 W R. P.C. 81^1 
M.I.A. 154. 

(2) S. 13—Application of — See MORTGAGE 

—Redemption, ll Bom. L.R. 318 = 2 lod. 

Cas. 469. 

-Reg. II of 1800 (Suita in such Courts. 

[Rep,, Bom. Reg. I of 1827.] 

S. 7—5ee abatement op Suit 5 w r P 

C, 59=>1 M.I.A. 470. 

-Bom. Rcg.'l of 1814 (Interest). 

(Rep. bom. Reg. i of 1827.] 

Sec Judicial officers. Liability of, 3 

B.H.O. App. 1. 

-Reg* 11 of 1827 (Caste questiona; Plead¬ 
ers). 

[Rep. in PT., Act I of 1846; ACTXof 1861 • ‘ 
ACT X OP 1873; ACT XII OF 1973: ACT XII 
OF 1876; BOM.ACT VI OF 1866; (LOOALLY)ACT 
XIV OF 1869. REP. IN PT. AND AM., ACT XVI 
OF 1895. Ch.VI Rep. ACT XVIII OF 1879, S.42 
(As AM. BY Act I OF 1903), WHEN NOTIFIED. 
8S. 21. 47 TO 54 AND 66 DECLARED IN FORCE 
THROUGHOUT THE PRESIDENCYOFBOMBAY, 
EXCEPT AS REGARDS THE SCHEDULED 

Districts, act XV of 1874, s. 5.] 


* This star mark indicates that this regula¬ 
tion was passed by the Imperial Legislature, 
though applicable to certain provinces 
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(1)—See ACT XXIII OF 1871, s. 4, 17 B. 


(2) —See Legal Practitioners—Plead¬ 
er—appointment AND appearance 12 

B. 85. 

(3) —S. 5 — See Civ. Pro. Code, 1908 
s. 116, 10 B. 610, FB. 

(4) — s. 5—See High Court, Jurisdiction 

OF—Bombay, 7 B. 341. 

(5) —s. 5. ol. 2— See REGISTRATION ACT, 
1908, ss. 73. 74 and 76, 3 B. H. C. A. C. 
104. 

(6) —S. 5, cl. (2)— See SUPERINTENDENCE 
OP High court, 20 b. 50. 

(7) — S. 11— Caste question^Suit for declara^ 
tion to be called the dyya of Hiremaih—Use of 
name—Allegation of damages.—The plaintiff 
sued to obtain a declaration that ho was entitled 
to the fees and privileges appertaining to the 
Hiremath at Kamalapur by reason of bis title 
to be called the Ayya of that Hiremath, and he 
asked for a perpetual injunction to restrain the 
defendants from using the name ** Ayya of 
Hiremath.’* The first Court, held that the suit 
was barred by s. 11 of Reg. II of 1827. On 
appeal, the lower appellate Court held that the 
plaintiff was not cotitled to the office claimed 
by him. On second appeal, the plaintiff con¬ 
tended that his case fell within the principle 
that the unauthorised use of the name of one 
person by another gave a causa of action to the 
former where the use was calculated to deceive 
and inflict pecuniary loss. Held, (i) That the 
question for determination was whether any 
damages had been incurred or not; but the 
plaint did not afford any clear indication that 
what was complained of was the user of a name 
by the defendant in a manner calculated to de¬ 
ceive any one. (2) That all that the plaiulifi com¬ 
plained of was that the defendant had assumed a 
name to which the plaintiff alone had the exclu¬ 
sive right; and that that assumption would en 
able, and had enabled,the defendant to attract to 
himself a largo number of the plaintiff's follow* 
orsi and thereby appropriated to himself fees, 
which would have gone into his (plaintiff's) 
pockets. It was, therefore, a claim to a caste 
office or to enjoy certain privileges and hon* 
ours at the hands|of the members of a caste in 
virtue of that office. That was a caste ques¬ 
tion, not cognisable by Civil Court (6 B. 796, 
Appl.) The law docs not recognize the abso¬ 
lute right of a person to a particular name to 
the extent of entitling him to prevent the as¬ 
sumption of a name by a stranger. The mere 
assumptionof thatname which is the patronymic 
of a family, by a stranger who has never before 
been called by that name, whatever cause of 
annoyance it may be to a family, is a grievance 
for which law affords no redress. QadIQEYA 

ADivEYA Hiremath v. Basaya mallata 
Rapati, 12 Boro. L.R. 338 =6 Ind. Gas. 616 
= 34 B. 488. 
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-3. -Bombay Regulations—con^inwed. 

(8) — S. 21 ^ If applicable to suits between 

Maho7nedanS ‘—A dispute as to the right to an 
office, as for example the office of Khatih among 
the Mahomedans, is not a caste question with¬ 
in the meaning of the term as used in s. 21 
of Reg. II of 1827, which has no apolioation to 
suits between Mahomedans. SAYED H^SHUN 
SAHEB V. HUSSANSHA, 13 B. 429. [/?., 12 

O-L.J. 74 = 14 C.W.N. 1057.]; . 1^5 « 

(9) —S. 21—“ Casfe,” Construction of — Caste 
question — Arrangenient between members of 
caste for purpose of paying off debts of caste*— 
The term “caste ’* in s. 21 of Reg. II of 1827, 
is not necessarily confined to Hindus, but com¬ 
prises any well-defined native community 
governed, for certain internal purposes, by its 
own rules and regulations. In the present 
case, an agreement had been entered into by 
the members of a certain Mahomedan caste for 
the purpose of paying oS the debts of the caste 
out of certain contributions to the caste funds ; 
and a suit was brought to recover a certain 
sum from a member of the caste, on the basis 
of this agreement. Held that it was a caste 
iiuestion, and as such was not cognizable by 
the Civil Courts. ABDUL Kadir v. Dharma, 
20 B. 190. [R , 26 B. 174. 31 B. 366 = 9 Bom. 
L.R, 451.] 

(10) —S- 21—Yaiman vritti—Rights of offi- 
ciator — Jurisdiction — See HINDU LAW — 
General, 13 Bom. L.R. ii7l. 

(11) —S. 21—Suit by some members of a 
caste for declaration of exclusive right to wor¬ 
ship at temple, cognisabilit,y of, by Civil Court— 

See Jurisdiction of Citil courts, 7 B. 
323. 

(12) —S. 2\—See JURISDICTION OF CIVIL 
COURTS. 6 B. 725, 11 B. 534, 19 B. 507, 5 B. 
83, 5 B. 84, P.B. (note). 

(13) —S. 21—See Right OP suit-Office 

OR EMOLUMENT, SUITS RELATING TO, 2 B. 
470. 

(H) —S. 21. cl. (U—See RIGHT OF SUIT — 

Caste questions. Suits concerning, 3 
Bom. L.R. 718, 26 B. 174. 

(15) —s. 43—Sec PUBLIC SERVANT, 4 B-H. 
G. A,G. 93. 

(16) —S. 52— Pleader's fees^ basis of—Actual 
value of the property—Plaint must show real 
value and Court-fee value — Court — Practice .— 
On a question raised as to whether the basis 
for the calculation of pleader’s fees under s. 52, 
Reg. II of 1827, should be the actual value of 
the property or the valuation of the claim for 
Court-foe purposes : Held, that the words of 
the Regulation point to the actual value as 
the basis of the remuneration, while the Court- 
fee value in suits of this class may bear no 
relation to the actual value. The principle 
and rule of taxation ought aft far possible to be 
such as to secure that the successful party 
should recover from his opponent suoh costs 
as are necessary to enable him to place his 
case properly before the Court, and this end 
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can best be secured by adopting the actual 
value as the basis of the taxation. In view of 
this conclusion, it will in future be right for 
the real as well as the Court* fee value to be 
stated on every plaint and memorandum of 
appeal, and, in case of dispute, for an is'^ue to 
be raised as to the real value. Meherbai v. 
Maganchand. 7 Bom. h R. 131 = 29 B 229. 

(17) — S. —One pleader appointing another 

on his behalf — Civ. Pro, Code. s. ^Q — Chap 1, 
cl. 18 (i) of the High Court Circular Orders — 
Proviso to the rule not ultra vires, —This was a 
reference for the opinion of theHjgh Court con¬ 
cerning the legality of the proviso to cl. 18 (i) 
of chap. I, of the Circular Orders of the High 
Court directing that one pleader may appoint 
another pleader to appear on his behalf and 
that the hearing of the case should in such 
cases be allowed to proceed unless the Court 
sees reason to the contrary. It had to be de¬ 
termined whether the above rule was consist¬ 
ent with cl. 1 of s. 64 of Reg. II of 1827, and 
the High Court was of opinion that there was 
nothing inconsistent with that enactment in 
a rule authorising one pleader to ask another 
to hold a brief for him. The section regulates 
the mode of the appointment of the pleader 
and is intended to prevent a client being pre¬ 
judiced by the absence of his pleader and the 
rule authorises the pleader so appointed to 
transact, with the leave of the Court, the 
business entrusted to him. The rule was 
passed with the object of facilitating the work 
of the Court and obviate unnecessary adjourn¬ 
ments of cases, and was never intended for 
the purpose of allowing the more experienced 
pleaders to get their client’s business transact¬ 
ed by the agency of their inexperienced 
juniors. So, where the client objects to such 
a procedure on the part of his own pleader, 
the Court would then “see reason to the con¬ 
trary,” as also where the Court itself considers 
that the rule was being abu«jed, and would act 
accordingly. In re SHIDAPPA, 22 B. 654. PR.. 

9 O.C. 65.] 

(18) —8. 54. cl. 1—See Legal PRACTI¬ 
TIONERS—PLEADER, APPOINTMENT AND 
Appearance, i Bom. L.R. 92 = 23 B. 657. 

(19) — S. 56 — Pleader — Misconduct — Dis¬ 
ciplinary jurisdiction—High CowrL—Pleaders 
are a privileged class enrolled for the purpose of 
rendering assistance to the Courts in the ad¬ 
ministration of justice. Their position, train¬ 
ing and practice, give them influence with the 
public and it is directly contrary to their duty 
to use that influence for the purpose of bring¬ 
ing the administration of justice into con¬ 
tempt. A pleader presiding at a public meeting 
and procuring the passing thereat of a resolu* 
tion contemptuously denouncing or protesting 
against the conduct of a Judge of the High 
Court in passing sentence at a trial at the 
Criminal Sessions is guilty of misbehaviour 
under s. 56 of Reg. II of 1827. GOVERNMENT 
PLEADER V. J. M. Samant, 10 Bom. L.R. 
1169=33 B. 252. 
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(20)—S. 56 — High Court — Disciphnary 
jurisaictxon — Pleader — Misbehaviour — Not 
limited to professional miscowditc/- —Tbe disci¬ 
plinary jurisdiction of the High Court under 
s. 56 of the Bom. Reg. II of 1827 is not, 
in cases of a pleader’s alleged misconduct, 
limited to the misconduct committed in the 
course of his professional duties. The occur¬ 
rence of the word “ misoehavinut” in juxta- 
po'iition with “criminal oflencc" suggests that 
the misbehaviour need not be necessarily 
restricted to professional misbehaviour. There 
is no reason to suppose that the Legislature 
intended in this matter to enact a laxer rule 
of practice in India than the rule which pre¬ 
vails in England. THE GOVERNMENT 

Pleader Bomhay v. anna.u Narayan 
Deshpande, 15 Bom. L R. 231 = 14 Cr. L.J 
257 = 19 Ind. Gas. 529 = 37 B. 354, (33 B. 

252 = 10 Bom. L.R. 1160, (1842) 10 M. and W. 
28 (34). (1800) 3 K. and E. 34 (38), (1868) L.R. 
3 B. 543, (1893) 2 Q B. 439, (1805) 6 East. 
120. (17781 2 Cow. p- 829. H ) 

-Reg. IV of 1827 [Civil Courts (Law to 

be observed.)] 

[REP. IN PT., ACT X OF 18G1 ; AC T XVII 
OF 1862; ACT VI OF 1874. REP. IN PT. 
(LOCALLY)—ACT XIV OF 1860; BOM. ACT 

V OF 1879. S. 26 AND S. 69. CLAUSES 
SECOND AND THIRD, DECLARED IN FORCE 
'IHROUCrllOUl' THE PRESIDENCY OF 
BOMHAV. E.KCEPT AS REGARDS THE 

Scheduled districts. Act XV of 1874. 
S. 5.] 

(1) —See NAWAit OF Surat. i2 B.H.C. 
156. 

(1-a)—S. 26—See IOAsemen i', 1 Bom. L.R. 
170 = 23 B. 666. 

(2) —S. 26—See English Law, 2 B.H.C. 
36, 52. 

(.3) —a, 26—See Mahomei>an Law —Wakf, 
1 B.H.C. 36. 

(1) S. 27. cl- 1—See Evidi^nce — MiS- 
Cr-H.LANEOUS. 4 W-R. P.G. 94=6 
448. 

(5)—Ss. 62 and 66 —See SALE—SALE IN 
I’.XECUTION OF DECREE — PURCHASERS, 

Right of. 12 B.H.C. 15- 
(G)—S. 66—See No. 6, supra. 

-Reg. V of 1837 (Acknowledgment of 

Debts ; Interest ; Mortgages.) 

[REP. IN PT., ActXXVIII of 1855 ; ACT 
IX OF 1871 ; ACT XII OF 1873 ; ACT XII OF 
1876: act ivop 1891. Rep, in pr. (locally) 
— ACT XVII OF 1879, S. 12 ; AC l’ IV OF 1882. 
Preamble and ss. 9. 14 and 15 declared 

IN force THROUGHOUT THE PRESIDENCY OF 
BOMBAY. EXCEPT AS RI^O.VHDS THE SCHE¬ 
DULED Districts, act XV of 1874, s. 5.] 

(1)— of title by prescription — Reg. 

V of Nature of possession — E.xtinction of 

rigid to vropcrty—Acl XIV of 1859 {Limitation 
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ylcf).—In the Bombay Presidency, it is only in 
those cases in which the possession of property 
has been of such a duration and character as to 

come within Reg. V of 1827 that the result of 

extinguishing the original right to the property 
follows under Act XIV of 1859. PARASHRAM 
JATHMAL V. RaKHMA, 15 B. 299. 

(2) —See Limitation — Miscellaneous. 

1 B.H.C. 64. 

(3) —See Relinquishment op portion 

OP CLAIM. 21 B. 267. 

(4) —S. Prescriptive title.—k person in un- 
interrupted possession of land for more than 
30 years acijuired a prescriptive title to the 
land and became its absolute owner under the 
section, even as against the Crown. N.B.— 
The Regulation has since been repealed by the 
Limitation Act. IX of 1871. THE COLLECTOR 
OF THANA V. Dadabhai BOMAN.II, 1 B. 352. 
[R., UB. 213.] 

(5) —S. I—Trust property—Endowment of 
village for performing Karpur Mangalarti— 
Swami of the Math, a trustee of the village — 
Alienation of village by Swami—Possession of 
alienee for thirty years —Posse.'?siou ripened into 
title—Limitation Act (XIV of 1859), ss. 1 (12). 

2— Limitation Act (IX of 1871), s. 2— Repeal 
of s. 1 of Bom. Beg. V of 1827—R«/e of posi¬ 
tive prescription not affected by law of 
limitation—Construction of Statutes—Existing 
Acts should be harmoniously construed,—The 
village of Gangapur was granted in Inam in 
1678 to the Swami of a Math, by way of trust 
for the purpose of meeting the expenses of a 
religious service, known as “ Karpur Man¬ 
galarti.” in the temple of Shri Rama. In 
1830, the then Swami gavo the village by way 
of gift {A’ris/marpanaj to the defendants who 
went into its possession as proprietors. Under 
the terms of the gift, the defendants were to 
pay Rs. 20 per year as Judi on the land; but 
in 1830 the payment was disoontinuod, and a 
fresh deed of gift was passed in favour of 
defendants. In 1911, the plaintiff, the present 
Swami of the Math, sued lo obtain a deoUra' 
tion that the village belonged to him and to 
recover possession of the same from the defend¬ 
ants. The defendants contended that the 
suit was barred by limitation. Held, (1) that 
the Swami and his successors held the village 
as trustees, for the legal property was by the 
original grant vested in the Swami, while ttta 
equitable estate was in the juridical person, 
the idol. (1901) A.C. 118. 121. F. ; 9 8.435. 27 
M. 435, li.) (2) That the defendants having 
gone into possession of the property as pro¬ 
prietors in 1830, their possession had ripened 
into title in I860, by virtue of the provisions 
of s. 1 of the Bombay Reg. V of 1827. (3) 
That s. I of the Bombay Regulation was 
not aflected by s. 2^nf the Limitation Act (XIV 
of 1859), which did not come into operation 
till the 1st .Tanuary. 1862 ; and that it remain¬ 
ed in force until it was repealed by the Limita¬ 
tion Act (IX of 1871). (4) That, s. 1 of the 
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Bombay Regulation, being an enactment of 
positive prescription, was not affected by Act 
XIV of 1859 which was a Statute of limita¬ 
tions. (1 B. 286. 1 B. 592, F.\ 10 B.H.C. 231, 
(1829J 9 B. andO. 750 (752), B.) (5) That the 

fact that defendants were alienees from a trus* 
tee did not weaken their position, for s. 2 of 
the Limitation Act of 1959, which dealt with 
trustees, was but a section dealing with limita¬ 
tion of suits, and could not affect s. 1 of the 
Regulation which dealt with positive prescrip¬ 
tion. Where a later Act of Legislature does 
not purport or affect to supersede an earlier 
Act, the Court will endeavour to read the two 
enactments together and to avoid conflict if 
possible. Rangacharya V. Desacharya, 

15 Bom. L.R. 178=^37 B. 231=^19 lud. Gas. 
387. 

(5-rt)—S. 1—See LimTATiON— Law of 

Limitation, i B.H.C. 4i. 

(61—s. 1—See Limitation act. 1908, s. 26, 

16 B. 592. 

(6-(i)—S. 1—See LIMITATION ACT, 1908, 
art. 144. 13 B.L.R. 254, P.C. = 2l W.R. 178=* 
10 B.H.C. 281 = 1 I.A. 34. 

(7) —S. 1—See POSSESSION—ADVERSE POS¬ 
SESSION, 1 B. 592. 

(8) — Ch. I, s. 1, cl. (i)— Hindu family — An¬ 
cestral estate—Suit for share — Applicability — 
Uninterrupted possession— Thirty years — Pres¬ 
criptive title — Limitation Act^ 1859 and Act IX 
of 1871, soft. I, s. 22— Repeal of statute — 
Absence of express words-^Right acquired under 
repealed statute. —The section in the Regula¬ 
tion is applicable to a suit to recover a share in 
undivided, immoveable estate belonging to a 
Hindu family. (3 B.H.G.A.C. 170, 173, F,) 
Under the Regulation, a person in uninterrupt¬ 
ed possession of an immoveable estate as 
proprietor for more than 30 years, acquired a 
prescriptive title in the estate. It not merely 
barred the remedy of any other claimant, but 
it extinguished his right itself. [R., 9 B. 198, 
P.B , 21 A, 204 ] Reg. V of 1827 was unaffect¬ 
ed by the Limitation Act of 1859, but it 
was expressly repealed by Act IX of 1371. 
The repeal of a statute or other legislative 
enactment cannot, without express words, or 
clear implication to that effect, in the repeal¬ 
ing Act, take away a right acquired under the 
repealed statute or other enactment while it 
was in force (Restall v- London and South 
Western Railway Co., L.R. 3 Exch. 141; Old- 
reene v. Puchridge, L.R 3 Exch. 145, R.) Act 
IX of 1871, although it repealed Reg. V of 1827 
cannot affect any prescriptive right or title 
which had, under oh. I, s. 1 of that Regulation, 
been acquired by any possessor of immoveable 
property before Act IX of 1871 was passed, in¬ 
asmuch as neither by express words nor by clear 
implication does there appear to have been any 
intention on the part of the legislature to take 
away any such right or title. Accordingly, a 
suit instituted since 1st April 1873, for a share of 
immoveable property, was barred, inasmuch as 

C. Yin— 65 
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the defendant had uninterrupted and exclusive 
possession of that property for more than 30 
years, as well before the commencement of the 
suit, as before the 1 st April 1873; and therefore, 
art. 127, sch. Il of Limitation Act IX of 1871, 
was inapplicable to the suit. SiTARAM Vasu- 
DEV V. KHANDERAV BALKRISHNA, 1 B. 286. 
[F., B. 295, 2 B. 148, F.B,, 153 P.L.R. 1901, 
90 P.R. 1904-88 P.L.R. 1904.] 

(8) —S.l, cl, 1— Money payment, —Money-pay¬ 
ment is not “ immoveable property ’* within 
the meaning of Bom. Reg. V of 1827, s. 1, cl. 1. 

The Government of Bombay v. Desai 
Kullianrai Hakoomutrai, 14 M.I.A. 
551 = 3 Sar. 103. 

(8-a)—S. 1, cl. 1—See PESCRIPTION — 

Easements—General, 2 B.H.C. 334. 

(8-6)—S. 3—See ACT OF State, 2 M.I.A. 
37. 

(9) —S. 4—See DEBT, 8 B H.C.A.C. 150. 

(10) —s. 4—See Hereditary Office, 5 W, 

R.P.C. 121 = 2 M.I.A. 23. 

(11) —S. 7—See Hindu Law—Minority. 
2 B.H.C. 325. 

(12) —S- 7. cl. 2—See LIMITATION—MIS¬ 
CELLANEOUS, 6 W.R. P.C. 38 = 3 M.I.A. 138, 

(13) —S. 12—See Hindu Law—Usury, 3 
B.H.C. A.C. 23. 

(14) —S. 15, ci, 3— Usufructuary mortgage-^ 
Sale. —S. 15, cl. 3, of Reg. V of 1827, does 
not authorize the sale of a usufructuary mort¬ 
gage. Krishnaji v. Wasudeo, 3 Bom. L.R. 
136. 

(15) —S. 15 (3)—See MORTGAGE—CONS¬ 
TRUCTION OP Mortgage deeds, 16 B. 303 
20 B. 296. 

(16) —S. 15 (3)—See MORTGAGE—USU¬ 
FRUCTUARY Mortgage, ii Bom. L.R. 1315 
= 34 B. 128 = 4 Ind. Gas. 595. 

-Reg. YI of 1827 (Pauper Suits and 

Appeals.) 

[REP., ACT X OP 1861.] 

See Court, l B.H.C- 102. 

-Reg. YII of 1827 (Panchayats). 

[REP., ACT X OF 1861.] 

(1) —See ARBITRATION— REFERENCE TO 
ARBITRATION, 6 M.I.A. 134. 

(2) —See Award, 7 W.R. P.C. 8 = 3 M.I.A. 
383. 

-YIII of 1827 (Administration of 

Estates.) 

[REP. IN PT., ACT XII OF 1873 ; EXTEND¬ 
ED TO SINDH. Bom. ACT XII OP 1866, 8. 12. 
APPLICATION OP S. 10 RESTRICTED (LOCAL¬ 
LY) Bom. ACT IV OP 1890. s. 58 (3). Declar- 

ED IN FORCE THROUGHOUT THE PRESI¬ 
DENCY OP Bombay, except as regards 
THE Scheduled Disticts, act XV of 1874 
s- 5.] 
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(1) — Reg. VIII of 1827, certificate of heirship 

not obtainable by minor under. —Having regard 
to all the provisions of Reg. VIII of 1827, a 
certificate of heirship cannot be granted under 
that Regulation to a minor. BAI BAIBA v. 
BAI DAGUBA. 6 B. 728. [R.. 7 B, 341.] 

(2) —See Certificate op administra¬ 
tion -MiscEiiLANEOUS, 12 B. 150.;i4 B. 236, 
19 B. 320. 

(3 & 4>—See SUCCESSION CERTIFICATE 
ACT. 18SC SR. 19. 28. 19 B. 399. 

(5) —See SUCCESSION CERTIFICATE ACT. 
1889, 9. 23. 13 B. 748. 

(6) —Certificate of heirship under—Effect— 
See Will—General, i S.L.R. 196. 

(7) —S. 2—See SUCCESSION CERTIFICATE 
Act. 1899. g. 2G. 17 B. 230. 

(8) —3. 4—See CERTIFICATE OP ADMINIS¬ 
TRATION-MISCELLANEOUS, 20 B. 548. 

^ (9)—3-7—S'’e Certificate of Adminis¬ 
tration-Miscellaneous, 11 B. 3G8. 

(10)—S. d Determined"meaning of-- Appeal 
—Order to deliver property. —8. 9 of Reg. VIII 
of 1827 empowers the District Court to make 
an order directing the administrators appointed 
under the Regulation to make over the proper¬ 
ty, “when it has been determined” between 
the rival claimants who is the heir of the 
deceased, but, to give full effect to the object 
of the Regulation, the word “determined” must 
be understood as “finally determined.’* Where 
a District Judge judicially declares one of the 
two rival claimants to be the heir of the 
deceased, it cannot bo said that that order is 
final as long as the party against whom that 
decision has been given has a right of appeal. 
Therefore, a District Judge would be illegally 
exercising his jurisdiction under the Regulation 
if be passes an order, before the expiry of the 
time allowed for appeal, directing the adminis¬ 
trators appointed under the Regulation to 
make over the property of the deceased to the 
fluccesgful claimant. SFIRI VISHVAMBHAU 

Pandit v. Shrt Vasudev Pandit, 16 B. 
708. (15 C. 47. 16 B. 711 = P.J. 1887, 152, H.) 

(111—8. ^—See Certificate of adminis¬ 
tration-miscellaneous, 13 B. 37. 

(12)—S. 10—PARTIES TO SUIT— Sub¬ 
stitution OF PARTIES TO SUITS. 21 B. 102. 

--Reg IX of 1827 (Registration). 

[REP., ACT XVI OF 1864.] 

8. 3. cl. 2—See Registration act, 1908, 
3. 60. 3 B.H.C.A.C, 167.; 

_Reg. XVI of 1827 (Collectors of Land 

Revenae). 

[REP. IN PT., ACT XI OF 1813 ; ACT X OF 
1873; Act XII of 1873; ACT X OF 1876 ; ACT 
XII OF 1876; BOM. ACT V OF 18GG : BOM. 
ACT III OF 1874 : RESIDUE REP, (LOCALLY) 
Bom. act V OF 1879.] 
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(1) —See Bom. ACT III OP 1874, 4 C.W.N. 
517, P.C. = 24 B. 556 = 27 LA. 86=2 Bom. L. 
R. 548. 

(2) —Vatan property, mortgage by holder of 
life’interest in—Descent of interest to mortga¬ 
gor’s son efiect of, on mortgage—See VATAN, 

6 B. 211. 

(3) —See VATANDAR. 2 Bom.L.R, 548 = 24 
B. 556. 

(4) —Ss. 19, 20—Acquisition of larger interest 
by the mortgagor after the date of the mort¬ 
gage—Rights of mortgagee— See MORTGAGE— 
General, 12 Bom. L.R. 143 = 34 B. 175=6 
Ind. Cas. 866. 

(5) —S. Alienation of v<atan property — 
Bombay Act, HI of 1874.—A mortgage by a 
vatandar of vatan property, executed in 1871, 
i.e. at a time when Keg. XVI of 1827 was yet 
in force, was held to be void in its inceptioa, as 
against the heir of the then vatandar (the mort¬ 
gagor). Nor could the subsequent repeal of 
Reg. XVI of 1827 by Bom, Act III of 1874 
validate the mortgage as against the heir, 
Kalu Narayan KULKARNI v. Hanumapa 
6in BIIIMAPA, 5 B. 435. [Appr., 24 B, 556; 
R,. 5 B. 437, 18 B. 22, 34 B. 175=12 Bom.L. 
R. 143.] 

(6) —S. 20—Talvar tnnds, inwafidifjy of par¬ 

tial alienation of. under s. 20 of Reg. XVI 
of 1827— Suit to eject lessee of the lands, —The 
lands from which the plaintiff sought to eject 
the defendant in this case were lands pertain¬ 
ing to a or shetsanadi vatan, of which 

the defendant was a lossoo from the last full 
owner. According to Regulation XVI of 1827 
ss. 19 and 20, as construed by Act XI of 1843 
s, 15, the shetsanadis who, from time to time, 
held the vatan in succession, were hereditary 
district or village officers. The omolumouts 
annexed to the office were inalienable under 
the provisions of s. 20 of the Regulation. The 
defendant therefore acquired no title at all 
under lease by the holder of vatan, the leetae 
having been invalid as a partial alienation op¬ 
posed to the above Regulation ; and was there* 
foro liable to be ejected by the life-owner 
entitled to possession. PURSHOTTAM TALWAR 
V. Mudkanoavda SHIDAMGAVDA, 7 B. 420. 

(7) —S. 20—See BOM. ACT III OF 1874, s. 10. 
5 B. 283, F.B. 

(8) —8. 20—See LIMITATION ACT, 1903, art. 
124, 5B. 437. 

(9) —B. 20—See No. 4, supra. 

-Reg. XYIl of 1827 (Land Revenne). 

[REP. IN1>T.. ACT XXVI OP 1871; ACT 
XII OF 1873; ACT X OP 1876; ACT XII OP 
1876; BOM. ACT VII OF 1863; BOM. ACT II 

OF 18GG. Residue rep. (locally), Bom. 
ACT V of 1879.] 

(1) —Revenue Courts within contemplation 
of—Mamlatdar’s Court regarded as Revenue 
Court.—560 Bom. act XVI of 1838. s. 1, cl.2, 
14B. 372. 

(2) —See INAMDAR, 17 B. 422, 
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(3) —S. b^Rights of Government—Revenue — 
Inferior and super ior holder—Privity of estate .— 
The Gov'ernment, and, therefore, the holder of 
the rights of Government can, under s. 5, on 
failure of the superior bolder to pay the revenue, 
realize it from the inferior holder, e.p , a mort¬ 
gagee in possession. The laws for realizing the 
land revenue establish a kjnd of privity of estate 
between the superior and inferior holder, by 
which the latter, taking the profits of the land, 
must satisfy the obligations of the former to 
Government independently of, and even in 
opposition to, any agreement between the two 
contracting parties. The liability adheres to 
the occupation and enjoyment, and cannot be 
got rid of. except through its resignation by 
the Sovereign or his representatives. Krish- 
2^AJI Ravji GODBOLE V. Ramachandra 
SADASHIV. 1 B. 70. 

(4) —3. 31, cl. 3—SeeiRENT, SUIT FOR, 2 B. 

H.C. 185. 
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other engagement of a similar nature relating 
to the rent of land, passed between a landholder 
and bis tenant. It is not an engagement for 
the payment of rent during the continuance of 
the lease or for the performance of any other 
condition on which the continuance of the lease 
depends; but it is a contract of indemnity 
against losses to be incurred after the deter¬ 
mination of the lease and could have no opera¬ 
tion so long as the lease was in existence. 
Therefore such an agreement is not exempt 
from stamp duty under s. 10. cl. (3) of Reg. 
XVIII of 1827. Courts cannot allow a party 
to remedy his own wilful omission to render his 
evidence admissible. Where a party failed to 
tender the stamp duty and penalty on a docu¬ 
ment which the Courts below had held to be 
insufficiently stamped, the High Court will not 
allow him to do so in special appeal. Rama- 

KRISHNA GOPAL v. VITHEE SHIVAJI, 10 

B.H G. 441. 


--Reg. XVlIl of 1827 (Stamps). 

[Rep., act XXXVI OP i860.] 

(D—iSee WiLii—M iscellaneous, 2 B.H. 
G. 52. 

(2) —iS. \Q—Objection to validity of document 

— Objection on merits. —An objection to the 
validity of a document, as distinguished from 
its inadmissibility in evidence, or from a pro¬ 
hibition to Courts of justice or public officers to 
act upon it, is an objection on the merits. 
Two documents which were executed in the 
Island of Bombay respectively under date the 
29th August 1851 and 4th August 1852, and 
which did not appear to have been originally 
expressly intended to operate within any of 
the zillahs subordinate to the Presidency of 
Bombay, heldy not to come within the scope of 
Reg. XVIII of 1827. That Regulation, being 
an enactment imposing stamp duties upon the 
subject, must be strictly construed, and al¬ 
though the High Court believed that those 
documents were actually intended to operate, 
so far as the particular property in question in 
the suit was concerned, in the zillah of Tana, 
the High Court declined to hold “ expressly ’* 
to mean the same as “ actually,” as nothing 
appeared on the face of either of those docu¬ 
ments to show where the property mentioned 
in them was situated. GIRDHARNAGJISHET 
V. GANPAT MOROBA, 11 B.H.C. 129. [R„ 13 

B. 493.] 

(3) —iS. 10—Lease — Contract of indemnity — 
Stamp — Mortgage — Stamp duty — Tender — 
Special appeal —Practice.—One of the terms 
of a mortgage stipulated that the mortgagor 
should hold the estate for the term of the 
mortgage at a certain rent and make good any 
losses arising to the mortgagee from the default 
of tenants, the amount with interest being also 
recoverable at the time of redemption. The 
mortgagee now sought to enforce the stipula¬ 
tion. fiefd, that the stipulation could not be 
'Construed as being a lease or its counterpart or 


(4)—S. 10— Unstamped instrument—Penalty 
—Admissibility in evidence ,— Under Reg.XVIII 
of 1827, a party has a right to have an instru¬ 
ment stamped on payment of the prescribed 
penalty. The regulation does not, like the 
later Stamp Acts, forbid the execution of instru¬ 
ments on unstamped paper, but merely says 
^at they shall not be valid unless stamped. 
On payment of such stamp-duty, the Courts 
are bound to admit the instrument in evidence. 
No Court can reject such an instrument on the 
ground that the party intended to evade pay¬ 
ment of the proper stamp-duty. ANTAJI NlL- 

KANTH V. JaNARDAN VASUDEV, 10 B.H.C. 
358. 




r 




cl. (3), 13 B. 493. 

(6) —S. 10, cl. 1 and s. 12, cl. 2—See STAMP 
act. 1862, 15 W.R. P.C. 33-14 M.I.A. 24/ 

(7) —S. 12, cl. {2)—See STAMP, 10 B. 239. 

(8) S.13 Question as to intention of parties in 

stamping document insufficiently^Act XXXVr 
of 1860. s. J3 and Act X of 1862, s. 15.—In the 
case of documents insufficiently stamped under 

Reg. XVIII of 1827, the question doe“ 

properly arise under s. 13 of the Regulation 
whether the intention of the parties in nat 

was to defraud the 
Government of its revenue. The language nf 

s. 13 of Act XXXVI of 1860 first rendered the 

question important; and Act X of 1862 s. 15 

18 still more explicit. Kastur BhaWni v 
APPA 5 B. 621. vAxyxv. 


-Reg. XXYI of 1827 (Kazis). 

[Rep. , ACT XI OP 1864.] 

See MAHOMEDAN Law—Kazi, 1 B, 633, 


AAxiiioi iaz7 




of Bombay Regulatione). 

[REP., ACT XII OP 1873.] 

( 1 )—S. I4,c2. 1 —Purchaser of mortgagor* sin- 
Urest in execution sale-ThirdpartyStamp,-^ 
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The purchaser at Court sale of the right, title 
and interest of the mortgagor is a* third party’ 
within the meaning of cl. 1, s. 14 of Reg. 
XXVIII of 1827. Therefore, as against him, a 
mortgage bond passed by such judgment-debtor 
to a mortgagee is valid, not from the date of its 
execution, but only from the date on which it 
was stamped. Narayan DeshpANDE v. 
Rangubai, 9 B. 127. 

-Reg. XXIX of 1827 [Dekhan and 

Khandesh (Puoa. Ahmedoagar and 
Khandesh Districts).] 

[Rep. in pt., Bom. Reg. IV of 1^23 ; act 

VI OP 1842; ACT XI OF 1846; ACT IV OF 
1868 ; Act XIV OF 1869 : ACT X OF 1876 ; 
ACT XTI OF 1976; ACT IV OF 1894 ; SUP¬ 
PLEMENTED. BOM REG. I OF 1831 (AS 
AMENDED BY BOM. REG. XVI OF 1831. S. 2); 
ACT XIX OP 1835. APPLICATION EXTEND¬ 
ED TO OTHER TERRITORY—BOM. REG. VII 
OP 1830 (AS AMENDED BY ACT XVI OF 1895); 
Bom. ACT III OF 1863, S. 4 ; BOM. ACT XIV 
OP 1866, 9. 3.] 

(1) —ACT XXIH OF 1871. s. 4, 17 B. 
224. 

(2) —See JURISDICTION—General, 2 M.I. 
A. 107. 

(3) —See Jurisdiction-Miscellaneous, 
IB.H.C. 96. 

(4) —S. 6— Act XXIIIo/ 1371 (7^e?tsions), s 4 
— Bombay Jurisdiction Act (X of 1676), s. 4 — 
Act XI of 1852, effect of attachynent under —. 
Release of attachment—Adverse nature of posses¬ 
sion by Collector subsequent to. —A decree had 
been awarded to the plaintiff's prodccossor-in- 
title, as mortgagee, giving him possession and 
enjoyment of certain inam lands and of pay¬ 
ments from the Government treasury, called 
“ mokasa amals. ” The possession of She decree- 
holder and bis successors continued down to 
1852, when the inam happened to be attached 
on behalf of the Government, pending an 
enquiry into the title of its holders under 
Bom, Act XI of 1852. On the attachment 
having ceased in 1865, the Government bad 
ordered the restoration of the property to the 
deoreo boldcr and his successors, and in 1883, 
the plaintiff, as such successor, instituted this 
suit for getting possession of the inam lands 
and recovering arrears of the amals due. This 
suit was hold to bo not cognisable by the Civil 
Courts. Under Reg. XXIX cf 1827, s. 6i the 
Government thinking fit to appropriate an 
inam, to refuse payment of an annuity, 
or to oxact land-tax where the land owner 
averred it was not due, could not bo sued for 
such not in the Civil Courts. And Aots 
XXIII of 1871 and X of 1870, excluding the 
jurisdiction of the Civil Courts over suits 
relating to pensions and grants of land revenue, 
and over claims to hold land wholly or partly 
free from the land-lax, though they preserved 
fully acquired rights and even inchoate ones 
involved in pending suits, created no rights to 


/^eg'u/df/ons—continued. 

-3.—Bombay Regulations—confin:wd. 

relief against the Government where none sub¬ 
sisted before. Plaintiff therefore had no reme¬ 
dy under Reg. XXTX of 1827 and the above- 
mentioned Acts, and, if be had any. it was 
barred by limitation before the institution of 
the present suit. Against the limitation plead¬ 
ed in bar of the suit on behalf of the Govern¬ 
ment, it was urged that the property having 
been taken possession of by the Government 
with a view to adjudicating on the rights set up 
to it, must be held to have been in custodia legis 
and then retained by the Government on a 
constructive trust which would endure until 
the restoration of the property, but it was bold 
that the Governmoot having seized the lands 
in question as its own and not as on behalf of 
any rival claimants thereto, they could not be 
properly deemed to have been in custodia legis 
and that the claim to them was therefore bar¬ 
red. Also, the plaintiff's right to the periodi¬ 
cal payments, even if otherwise cognizable, 
would be barred by the subsequent total discon¬ 
tinuance of them for more than twelve years 
before the suit. SHIYRAM DINKAR GHARPU- 

RAY V. The Secretary of state for 
India, It B. 222. [D.. 29 B. 480=^7 Bom. 

L.R. 497.] 

-Reg. Xlll of 1830 (Jurisdiction of 

Jagirdars, eto i 

[Rep. in pt., act XII of 1873 ; act XII 
OF 1876. AM., ACT IV OF 1894. EXT. ACT 
XV OF 1840. Declared in force through¬ 
out THE Presidency of Bombay, except 

as REGARDS THE SCHEDULED DISTRICTS. 
ACT XV OF 1874. S. 6.] 

See Jurisdiction—Miscellaneous, IB. 
H.C. 96, 

•-Reg, III of 1892 (Slodh Frontier 

Regulation.) 

[Rep. in pt., act XVI of 1895.] 

(D—Ss. 4, 5 (3). (n), (c). (e) 6 and 7—Suit 
filed after reference by District Magistrate^ 
Decisioyi of Council not signed by all, patidity. 
—Whore a suit was filed after the Distriot 
Magistrate had made a reference to the Counoil 
of Elders, and it did not come on for final 
hearing until after be had passed a decree under 
s. 5 (3) (a) of the Regulation* £/e/d, that the 
suit was barred under s. 7. The words “take 
cognizance of” in s. 7, mean something more 
than “entertain a suit.” When once a Dis¬ 
triot Magistrate had made a valid refereuoc to 
the Council of Elders, the jurisdiction of Civil 
Courts is ousted until he either referred the 
parties to a civil suit or doolared that further 
proceedings under s. 5 were not required. Vide 
8. 5 (3) (c) and (e). The decree by the Council 
of Elders, under s- G, has the same offeot as a 
deoreo of a Civil Court of ultimate resort, and 
s. 12, Civ. Pro. Code is a bar to the present suit. 

* This star indicates that this regulation was 
passed by the Imperial Legislature, though 
applicable only to certain provinces. 
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that under s. 4, it is sufficient if three of 
e Elders have signed the decision, though all 
may not have signed. MUSSAMAT HAVA v. 

Mussamat Jamzadi, 3 S L R. 100 = 3 Ind. 
Cas. 902 

(2) S. 5—See No. 1, supra. 

(3) Si 6— See No. 1, supra. 

(4) S. 7 — See No. 1, supra. 

-4.^Burma Regulations. 

" Reg. YIII of 1874 (Arakaa Hills Civil 
Justice Regulation). 

[Am,, Reg. v of i876, Reg. Ii of 1892 
ACT VI OP 1900. S 47.] 

(1) -S. 18— See Evidence ACT. 1872 ss 62 
91. 110, U.B.R. 1892—1896, Vol. II, 234. 

(2) —S, 53 —See BUDDHIST LAW—GIFT 
U.B.R. 1692-1896, Vol. II, 400. 

Re^- Y of 1887 (Upper Burma Munici¬ 
pality.; 

[Rep. in. pt. act XIII op 1998. S. 18. 
A.M., ACT XIII of 1899, S. 16, AS TO REPEAL 
OP Reg. V OF 1887 IN PARTICULAR MUNICI¬ 
PALITIES, SEE Bur. ACT III OP 1893. ss. 1. 
5, 14, 15.] 

{D—Municipal and Local Department Noti- 
ncation Do. 146 .—The ruleswhich will be found 
in Municipal and Local Department Noti¬ 
fication No. 148. dated 11th December, 1900, 
and which so far as the payment of toll licen¬ 
ses is concerned, ace the same as those in force 
before that date, have the force of law. Rule 
4 provides that money shall not be received at 
the Municipal office for credit to the Munici¬ 
pality, but that when money is presented, a 
chalan shall be prepared and handed to the 
person desirous of paying money, and that he 
shall present the chalan and pay the money at 
the Treasury for credit to the Municipality. 

A payment to the Secretary is therefore not a 
l^al acquittance, and if money were paid to 
Secretary, and the Secretary embezzled it, 
the person who paid it would not thereby be 
relieved from liability. When a person from 
whom money is due to the Municipality alleges 
that in contravention of this rule he paid the 
money at the Municipal Office, and it appears 
that the money was not paid to the Treasury, 

It is not a valid defence in a suit by the Muni¬ 
cipal Committee to recover the money. THE 

President Kyaukse Municipality v. 

U.B.ft. 1902—1903, Yol. II, 
Uivil, Upper Burma MuDiclpal Regulation 1. 

* I of 1896 (Upper Burma Civil 

Courts). 

[Rep in pt., act XIII op 1898, s. I8 . Am., 
act XIII OP 1893, S. 16; REG. VIII OP 1900; 

* This star mark indicates that this Regu¬ 
lation was passed by the Imperial Legislature 
oven though applicable to certain provinces. 
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New S. 13 SUBSTITUTED, s. 14 REP., S- 36 * 
yiRT. REP. IN PT.. Reg. V OF 1903; Ss. 15,’ 

17 , AM., Reg. Ill OP 1905.] 

U) Twinzas and twinzayos —Peculiar rules 
of succession among the owners of the right of 
digging for petroleum oil at Yenangyaung — 
Custom—Evidence—Civil Courts Regulation — 
Land suit—Immoveable property.—This was 
a suit to decide rival claims to the right of 
obtaining licenses to dig for petroleum. Held 

t^hat the suit was not barred in the Civil Courts 
by the Land Revenue Regulations as Govern¬ 
ment was no patty to the suit and would not 
be bound by the decree, which would only go so 
far as to settle disputes between the private 
parties themselve®. Whether Government 
should choose to recognize the claims of either 
one or other would be quite an independent 
matter. The Lower Courts were divided in 
opinion as to whether the right claimed was of 
the nature of an interest in immoveable property 
or not Assuming that the ayo or twimayo 
in dispute rendered the suit aland suit, the 
point for determination was whether the 
appellants had succeeded in making out a better 
title to the ayo than the respondent, who 
had been in possession for some years. The 
appellant claimed to have been dispossessed 
by the respondent, but there could be no doubt 
whatever that, as the Courts below had found, 
he had entirely failed to make out any case for 
himself The ayo was what is called a female 
ayo that is, a right, the succession to which is 
confined to females, and it was clear that 
under this rule the respondent succeeded to it. 
She was in possession in 1249, when she obtain¬ 
ed certain welMioenses, though it was contend¬ 
ed that this was allowed to be done by her as 
it was then done erroneously in the case of any 
outsider. But it really did not seem to be, 
very material whether she had formal posses¬ 
sion or not till 1252 B.E. after the birth of the 
other appellant. The original plaint, however, 
admitted the succession by the respondent, and 
there could be no reasonable doubt, from all 
the evidence, that she succeeded in due course 
upon the death of the previous holder of the 
ayo, in 1247, The only really important ques¬ 
tion was that put forward in the original plaint 
namely, whether Ma Thin, as the direct des¬ 
cendant of Ma Pu Le, acquired on birth the 
right of ousting respondent as a more distant 
and collateral relation. It appeared that a 
female descended from a male might succeed 
to a female ayo, for respondent herself seemed to 
have derived her descent from a male; but that 
a female nearer in blood could oust one more 
distant in blood, already in possession, there 
was little or nothing to show. Some witnesses 
for plaintiffs spoke of no such a custom as 
understood in their opinion, but they were not 
disinterested persons, and they were unable to 
quote any actual instance of such a custom 
except one, and that a doubtful one. That was 
the solitary case brought forward, and it had 
not been shown upon what principle precisely ife 
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— 4. —Burma Regulations— continued. 

bad been decided- Held that, under the circum¬ 
stances, there was no sufficient proof of a 
certain, invariable, and clearly established 
custom and that, as the burthen of proof lav I 
on the plaintiffs, their suit bad rightly been 
found to have failed. MAUNG THA ZlN v. 
Main, U.B.R. 1892—1896, Yol. II. 327. [i?., 
U.B.B. I906,lpt Qr., Land Revenue Regulation, 
1.1 

12) —Ss. 3 (1), 13-Sce COURT FEES ACT, 
1870. 8. 7, els. (IV; and (C) and (VIII). s. 12 
(ii) ; art. 17, cl. 1 of sch. II, U-B.R. 1897— 
1901, Vol. II. 355. 

(3) —8. 4—See MAUUIAOE, U.B.R- 1897— 
1901, Vol. II. 488. 

(4) —S. 10, Su6-dtrisionaf Courthavingjuris¬ 

diction under, entertaining n suit of the Town- 
ship Court, whether a mere irregularity .— 
Where the suit in question ought to have been 
brought in the Township Court but happened 
to bo entertained by the Sub-divisional Court, 
in contravention of s, 15 of the Code of Civil 
Procedure, it was held, that ibis was a mere 
irregularity, which did not vitiate the proceed¬ 
ings, since the Sub divisional Court had juris¬ 
diction under s. 10 of the Regulation- NGA 
8 a Gyi V. Nga Ye Ban. U.B.R. 1903, Civil 
Procedure, 36. [Ii., U.B.R. 1910, 4th Qr., 

Civil GG.] 

(5) —S. rd~See PROVINCIAL SMALL CAUSE 

Courts act. 1897. sch. Il.art. 15, U.B.R. 
1908, Third Quarter, Provincial Small Cause 
Courts Act, 3, 

6)—S. 13— Sse No. 2, supra. 

(7)—8. 97—See COSTS — TAXATION OP 
Costs, U.B.R. 1897—1901, Vol. II. 203. 

•- Reg. Ill of 1889 (Upper Burma Land 

and Revenue). 

[Rep. IN PT.. ACT XIII OK 1898, S, 18: 
REG. IV OK 1896, S. 4. AM.. ACT XIII OF 
1898. S. 16; REG. Ill OF 1894 ; REG. II OP 
1895; Reg. Ill OF 1898 ; REG IV OF 1900- 

Rep, in pt. and am.. Reg. V oFiooi, s.i2{i) 

AM., Reg. Ill OF 1903, SS. 34, 36. 36 REP., 
Bur. ACT;II ok 1905; SS. 32. 33. REP. LOCAL- 
LY. bur. act III OF 1905 (WHEN NOTIFIED), 

application op certain provisions ext., 
Burma act III of 1905, S. 30 (WHEN NOTI- 
FIl'iD). S. 31 am., Reg VI OF 1907.] 

(1) —S. 23—See Burden of proof-Pos- 

SE.SSION AND PROOF OF TITLE, U.B.R. 1892 
—1896, Vol. II. 224. 

(2) —S. 25—See CiV. PRO. CODE, 1909, 
a. GO, U.B.R. 1897—1901. Vol. II, 258. 

(3).—5. 53 {2)—Interest in land under, whether 
an easement of way is an—Civil Courts, whether 
could entertain a suit regarding such right.— 
Plaintiff sued for a declaration of a right of 
way as an easement over certain State Land in 


• This star mark indicates that this Regu- 
ation was passed by the Imperial Legi sJalure 
hough applicable only to certain provinces. 
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the occupation of defendant. The latter object¬ 
ed tbati the suit was barred by s. 53 (2) (ii) of 
the Regulation and the question had to be 
decided what was to be understood by the word 
‘interest’ in the said section. Held, the pre¬ 
sent suit to establish a right of way should be 
regarded as a suit to establish an ’interest’ in 
State Land within the meaning of s. 53 of the 
Regulation and that the jurisdiction of the 
Civil Courts to entertain the suit was barred 
bv the Regulation. Ml Ma Gyiv. Nga Shwb 
Z iN, U.B.R (1903) Land and Revenue Regu¬ 
lation 1. (U.B.R. 1897—1901. 207. 209, R.) 

(4) —S.'53(2) {ii)—Suit to recover a twinyo or 
ayo, whether co9nisa61e by a Civil Court. —The 
subject-matter of this suit was a twinyo or ayo, 
which was an interest in immoveable property 
forming State-land. Held, therefore, that, 
under s- 53 (2) of the Upper Burma Land and 
Revenue Regulation, a suit to recover such a 
twinyo or ayo was not within the cognizance of 
the Civil Courts. Ml MlN Dwe v. MA MA 

Kin KiMiYiN Mibaya, U B.R. (1906) Land 
and Revenue Regulation 1. (U.B.R. 1892— 

1896, Vol. II, 327, U.B.R. 1897—1901. Vol. II, 
443, U.B.R. 1897—1901. Vol. II. 207, 209. 
211 , B.) 

(5) —S. 63 (2) (iil—Sec CiV. PRO. CODE. 
1909, s. 9, U.B.R. 1897 -1901, Vol. It, 207. 

•-Reg. 11 of 1897 (Upper Burmah Regis¬ 

tration Regulation). 

(1)— S. S—Tari palms — Cocoanut trees — 
Standing timber. —Tari palms and cocoanut 
trees are not “standing timber” as referred to 
in 9. 3 of the Upper Burma Registration 
Regulation, but are immoveable property. 
Maunq Po Htin V. MaunoTe, U.B.R 1902 
—1903, Yol. II, Civil, Upper Burma Regis¬ 
tration Regulation 3. 

-5.—Madras Regulations. 

-Reg. II of 1802 (Jurisdiction of Civil 

Courts). 

[Rep., Act III of 1873.] 

(1)—Suit by mortgagor to recover possession 
- -Limitation - See LIMITATION —GENERAL, 

2 M.H.C. 382. 

(•2)—S. 17—Srtt Converts, iW.R.P.C, 1 = 

9 M.I.A. 195. 

(3) —S. 18, cl i—Attachment of —Bond 

— Siiif on bond on lapse of tweh'e years —Limi* 
tation. —A debt-bond was attached in execution 
of a dooroe after it had become due and the at- 
taobmont continued for more than twelve years. 
Thereupon, the bond was brought for sale and 
purchased by the present plaintiff, who sued 
upon the bond to recover the amount due 
thereunder. Held that while the bond was at- 
taobed by the Court and placed under its power 
and control, no one could deal with it except 

• This star mark indicates that this Regu¬ 
lation was passed by the Imperial Logislaturo 
even though applicable to certain provinces. 
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-5.—Madras Regu lations —con/inwed. 

by the direction and order of the Court. The 
attachment was good and sufficient cause pre¬ 
cluding the obtaining of redress within the 
meaning of Reg. II of 1802, s. 18, cl. 4. and 
saved the bond from limitation. KADAR- 
BACHA SAHIB V. RANGASWAMI NAYAK, 1 M. 

H.C. 150. 

(41—S. 18. cl. 4—Setf LIMITATION—Gene- 
RAL, SM.I.A. 232. 

(5)—S. 18. cl. 4—Stfe LIMITATION—MIS¬ 
CELLANEOUS. 1 W.R.P.C. 30 = 9 M.l.A. fi6. 

-’Reg. in of 1802, (Madras Administra¬ 
tion of Estates.; 

[Short title given, act XI of 1901. 
Rep. in pt , Mad. keg 6 of 1829. s. 2 ; 
act X of 1861 ; ACT XVII of 1862 ; ACT III 
OP 1873 ; ACT XVI OF 1874 ; ACT XII OF 
1876; ACT XI OP 1901, SCH. Ill; Kad. ACT 
V OP 1867 ; Mad. ACT II OP 1869. S. 1 AND 
PART OP S. 16 DECLARED IN FORCE 
THROUGHOUT THE PRESIDENCY OF MADRAS, 
EXCEPT AS REGARDS THE SCHEDULE DIS¬ 
TRICTS ACT XV OF 1874, S. 4. AND SCH, 2, 
AS AMENDED BY ACT XU OP 1891.] 

(1) —Powers of Courts co settle cases by oath 
—Reg. VI of 1816—ACT X OP 1861, 4 M. 
H.C. App. 3. 

(2) —S. 16. cl. 1—See CONVERTS, 1 W.R.P. 
C. 1 = 9 M.l.A. 195. 

(3) — S. 16, cl, 7—Dismissal of petition claim¬ 
ing‘properly of an intestate-^Appeal, —No ap- 
peal lies from the order of a District Judge 
passed under s. 16. cl 7 of Madras Reg. Ill 
of 1802. NARASAYYA V. THE COLLECTOR OF 
ANANTAPUR, 24 M, 95. 

-Reg. XYH of 1802 (Registry of Wills 

and Deeds). 

[Rep., act XVI OF 1864.] 

(1) —S. 3 —Simple bond payable by instal¬ 
ments—l^ecessity for registration .—A simple 
bond payable by instalments was not capable 
of registration under s. 3 Reg. XVII of 1802. 
Karupanna NAYAK T. NALLAMMA Nayak, 
IMH.C. 209. Uppr., 1 B. 125; R., 2 A. 
322.] 

(2) —5. 3, cU 3— Hypothecation bond capable 

®/ Tegistration %—A deed of hypothecation fell 
under the head of mortgage capable of registra¬ 
tion under cl. 3, s. 3, of Reg. XVH of 1802. 
Kadarsa RAUTAN V. RAVIAH BIBI, 2 
M.H C. 108. [R., 4 M.H.C. 434.] 

(3) —S, 11—See EVIDENCE— SECONDARY 
evidence, 3 M.l.A. 156. 

-Reg. XXy of 1802. (Madras Permanent 

Settlement). 

[Short title given, act XI op 1901, 
Rep. in. pt. Mad act. Il of 1869. S. ii 

REP. IN NOTIFIED ESTATES, MAD. ACT II 

OP 1894. Declared in force through¬ 
out THE Presidency of Madras, except 
AS regards the scheduled Districts, 
act XV OP 1874. S. 4.] 


Reg ula tioas —continued, 

-5.— Madras Regulations— conftnwed. 

1) —Scope of Regulation. —It was not within 
the scope of Reg XXV of 1802 to efiect any 
alteration in the quality of the estate, though 
it might doubtless be done by law. It was 
framed with a view to the land revenue but not 
otherwise to infringe or limit the rishts of 
anybody, MUTTU VaDUGA v. DORA SINGHA 
Tevar, 3 M. 290 = 8 I.A. 99,P.C. = 4 Sar. 239 
= 5 Ind. Jur. 438. 

{2)—Srotriya'mdar — Suit for dismissal of 
Karnam — A Srotriayamdar cannot sue for the 
dismissal of the Karnam of his village, under 
Reg. XXV of 1802, as he is neither a Zemin¬ 
dar, nor other landholder paying a pesbkash, 
fixed under that Regulation. His remedy is 
to complain to the Collector of the district. 
RAMACHANDRA v. APPAYYA, 7 M. 128. [D. 

12 M. 188.] 

(3) — Non-compliance with—Effect,— Pi, grant 
of a portion of a Zamindary, not complying 
with the requirements of Reg. XXV of 1802, 
does not confer a good title on the grantee. 

Sri Raja Seta Rama Krishna Rayudappa 
Ranga Rao Bahadur Garu v. stri 
Jagunti Sitayamma Garu, 3 M.H.C. 67. 

(4) —Restriction upon alienation of Zamin- 
dari lands—Permayient lease of such lands — 
Lease not valid as against Government and 
heirs and successors of Zamindar.—RGg. XXV 
of 1802 imposed upon proprietors a restriction 
upon the alienation of proprietary rights, ex¬ 
cept in the manner therein specially provided, 
and rendered void any alienation made in con¬ 
travention of the Regulation as against the 
Government and the heirs and successors of the 
proprietor who made the transfer. But such 
alienation was valid against the proprietor 
himself. A permanent lease by the proprietor 
is as much within the operation of Regs, XXV 
and XXX of 1802, as an absolute gift or sale. 

Subbarayulu Nayak v. Rama Reddi, i M. 
H.C. 141. [Overruled, 4 M.H.C. 396 ; Not F., 

4 M.H.C. 463 ; F., 1 M.H.C. 349, 3 M.H.C, 

5, -2 M. H. C. 131, 22 M. 383. P.C.] 

(5) —Rights of property in existence, not 
affected—Staiute of limitation — Sadr Adalat 
decision in No. 6 of 1821.—In a suit brought 
by a Zamindar to recover either assessment at 
the rate of Rupees 5,000 per annum, or a par- 
ganna, part of the plaintiff’s zamindati, the de¬ 
fendant pleaded that he had held the parganna 
as his own before and ever since the permanent 
settlement, and that the claim was barred by 
both the old and the new Statutes of Limita¬ 
tion. The Lower Court overruled both the 
pleas, the first, because it held that under Reg, 
XXV of 1802, the Zamindat’s title could not 
be questioned ; the second, because it consider¬ 
ed that the Sadr Adalat decision in a Suit 
No, 6 of 1821 prevented the application of the 
statute on the ground of subsequent hostile 
possession, and that the plaintiff had 12 years 
from the time ho came into possession. Held, 
first, that there is nothing in the Regulations 
relating to the permanent settlement showing 


879 


THE ALL INDIA DIGEST. 


880 


Regu tations —contiaued. 

-5.—Madras Regulations— continued. 

an intentinn to affect rights of property in 
existence at the period of their being passed. 
Secondly, that the decision in No. 6 of 1821 will 
not be followed, at all events in a casein which 
the present claimant is the grandson of him 
against whom, as to property of a normal char¬ 
acter, the statute would have begun to run. 
Sri Krishna Devu Garu v. Sri raja 
Ramchandra Devu Maharajulu Garu, 
3 H.H.C. 133. 

{^)-Iiegs. XXV and XXIX of 1802 {Madras) 
—for dismissal of Karnam, not entertain- 
able by District Munsiff .— A suit by a Zemin¬ 
dar for the dismissal of certain Karnams 
in his Zimindari was held to have been 
rightly brought in the C >urt of the District 
Judge. The Subordinate Court, and the Dis* 
trict Court, where there is no Subordinate 
Court, is the tribunal that has taken the place 
of the Court of Adawlut of 1802, and a District 
Hunsiff, therefore, has no jurisdiction in such 

cases. Venkata Narasimha v. Suryana- 
RAYAN4, 12 M. 188. 

(7) — Reg. IV of 1822 —Landlord and tenant 

— Holders of Kudivaram in perpetuity—Right 
of landlord to recover value of trees cut by 
tenants. —Plaintiffs, the lessees of a zamindari 
sued to recover the value of trees cut and car¬ 
ried away by the tenants from their holdings. 
The tenants were admittedly the holders of the 
Kudivaram right in perpetuity. There was no 
proof that they derived their title from the 
zamindar or that their ordinary Kudivaram 
right was limited by any contract or special or 
local usage. Held that the zamindar was not 
the owner of the soil in the strict English 
sense, and consequently plaintiffs had no right 
to the trees growing on the land. NARAYANA 
AYYANGAR V. R. G. Orr, 26 M 252 = 12 M L. 
J. 449. 24^16 M.L.J. 8 ; Appl., 

6M.L.T. 210; D.,30M. 155 = 17 M.L.J. 64 = 
2 M.L.T. 25.] 

(8) — Succession to an hereditary estate. —The 
acceptance of a sanad in common form under 
Reg. XXV of 1802 does not of itself and 
apart from other oircumstanoos avail to alter 
the succession to an hereditary estaoe. KACRI 
KaLIYANA V. Kachi Yuva, 7 Bora L.R. 907 
= 2 C.L.J. 231, P.C.=28 M 608= 10 C.W.N. 
93 = 18 M.L.J. 312 = 2 A.L J. 849 = 32 I.A. 261 
= 8 Bar. 859. 

(9) —COLLECTOR, 3 M.H.O. 36. 

(10) —Effect of acceptance of sannad in com¬ 
mon form—See PIINDU LaIT—IM 1*ART1BLE 
ESTATE, 2 C L.J. 231. P.C. = 10 C.W.N. 95 = 
16 M.L.J. 312 = 2 A.L.J. 846 = 7 Bom. L.R. 
907 = 1 M.L.J. 12 = 32 I.A. 261 = 28 M. 508. 

(ID—See HINDU law-inheritance, 13 
M. 406, P.C, = 17 I.A. 134. 

(12) —See Hindu Law—Widow, 17 M.L. 
J, 243 = 2 M.L.T. 316 = 30 M. 356. 

(13) —loam title-deeds granted by govern¬ 
ment—Inam settlement—Construction of deed 
—See Inam, 27 M. 465, Note. 


continued. 
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(14)—See Permanent Settlement, 25 
W.R. 3. 

( 16 )—Zemindar, right of—Poramboke—See 
Road, 5 M.L.T. 225. 

(16) —See Service tenure, lO M. i. 

(17) —See Unsettled polliam. 6 M.H.C. 
208. 

(18) —S.2—“Proprietors ofland"-Reg. XXXI 
0 /1802, object of —Rej;. XXV of 1802— Polliam — 
Polliamof Marungapuri.-'^he affirmative words 
of s. 2 of Madras Reg. XXV of 1802 did not either 
give new rights to the owners of lands not per¬ 
manently assessed, or take away from them any 
rights whioh they then had. It merely vested 
in all zemindars an hereditary right at a fixed 
revenue upon the conclusion of the permanent 
assessment with them. The words '^proprietors 
of land’* as used in the Bengal Code of 1793 and 
in the Madras Code of 1802 refer to, “zemindars 
independent talookdars, and others who pay 
the revenue assessed upon their estates imme¬ 
diately to Government.” The words “proprietary 
possession,” as used in the recital of Madras 
Reg. XXV of 1802, must also be road in a simi¬ 
lar sense as meaning the possession and rights 
of a “ proprietor” in tbe teobnical sense in which 
that word is used, viz., the person who pays the 
revenue immediately to Government. Tbe pre¬ 
amble of Madras Reg, XXV of 1802 recognizes 
tbe right of private property, and does not as¬ 
sert a right on the part of Government to de¬ 
prive or dispossess zemindars in their life time, 
or their heirs after their deaths, for the pur¬ 
pose of transferring their rights to Goverument, 
or to new holders at the will of Government, 
independent of any considerations uonneoted 
with the realization of revenue. [F.. 12 B.H.C* 
O.C. 1; R., 2B. 19. I M. 69. 1 M. 174, 

1 M. 205, F.B., 3 B. 452, 11 M. 309.] 
The object of Madras Reg. XXXI of 1802 was 
merely the protection of the revenue from 
invalid lakhiraj grants and tc provide for the 
mode of trying claims to hold lands exempt 
from payment of revenue. It was not intended 
to oonfer upon Goveroment any title which did 
not then exist, or to assert that, according to 
the usages of the country, there was no private 
right to lands. The words “alienations of 
land ” refer not to mere transfers from one 
proprietor to another, but to grants for bolding 
lands exempt from the payment of revenue. 
[F., 12 B.H.O.OC, 1.] A polliam may be 
hereditary though not permanently settled 
under Madras Reg. XXV of 1802. The exis¬ 
tence of a proprietary estate in polliams or 
other lands not permanently assessed, and the 
tenure by whioh it has been hold, are judicially 
determinable on legal evidence. [R., 4 M. 250, 
10 M. I, 1 M.L.J. 326.] The polliam of 
Marungapuri is au ancestral hereditary tenure, 
and not subject to the appointment of Govern^ 
mont. OOLAGAPPA CHETTY v. ARBUTHNOT, 

14 B L R. 115, P.C.=6 i.k. 268, 282=21 W.R. 
38 = 3 Bar. 318. [R., I M.L.J. 326.] 
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(19) — S. 3— Landlord and tenant — Reg» 
XXV of 1802, s. 3— Determination of assessment 
— Reference to sunnuds and kabuleais. —By 
Reg. XXV of 1802, s, 3, in all cases of disputed 
assessment, reference shall be had to sunnuds 
and kabuleats, and judgment shall be given by 
the Courts in conformity with the conditions 
under which the agreement may have been 
formed in each particular case. GOPALADASU 

Garu V. Perraju, 12 M.L.J. 126. [F , 33 
M. 171 = 19 M.L.J. 734 = 6 M.L.T. 268 = 3 lod. 
Gas. 747.] 

(20) —5. 3-Scope of, -S. 3 of Reg. XXV of 

1802, imposes restrictions on alienations, 
only to secure the interests of the public 
revenue, and a zemindar has no power to dis¬ 
turb grants, otherwise valid, made by his pre¬ 
decessor, or titles to inams acquired by pre¬ 
scription. ViZIANAGARAM MAHARAJA v. 
SURYANARAYANA. 9 M. 307, P.C. = 13l.A. 32 
= 4 Sar. 696. [R., 26 M. 589, P.B.] 

(21) —S. 4— Lands held rent-free on service 
tenure before permanent settlement — Whether 
lakhiraj - Presumption—Right of Government 
to impose assessment thereon. —Prom the fact 
that certain inams were granted by a zemindar 
before the permanent settlement as reward or 
emoluments for private services rendered to 
him, on condition that they should be held so 
long as the services continued to be rendered, 
DO presumption can arise that the lands were 
at the permanent settlement exempt from the 
payment of public revenue, and the burden is 
on the Government to show that they were 
lakhiraj at the settlement, so as to enable it to 
impose full assessment on the lands. Sreg 

Rajah Venkatarangayya appa Row 
Bahadur Zamindar v. Doranki appala- 
RAJU, 20M.L.J. 728 = 8 Ind. Cas. 546. (6 W.R. 
121, 9 I.A. 104, 13 M.I.A. 438, R.) 

(22) — S. 4— Land exempt from the payment 
of public revenue at the time of the permanent 
revenue settlement—Competency of Government 
to impose a public assessment on the land.~^ 
Certain land was exempted from the payment 
of public revenue at the time of the permanent 
revenue settlement. S. 4 of Reg. XXV of 
1802 declares that the Government at the 
permanent settlement has reserved to itself 
the entire exercise of its discretion in continue 
ing or abolishing” the exemption of such lands 
from liability to pay assessment to Govern¬ 
ment, and the permanent settlement of the 
land revenue was made excluding the said land. 
Held, that it was, therefore, fully competent 
to Government to impose a public assessment 
on the land. There is no period of limitation 
prescribed by any law within which alone the 
Government should exercise its prerogative of 
imposing assessment on land liable to be 
assessed to the public revenue. BODDUPADDI 

Jagannadham V. The secretary of 
State for India in councid, 27 M, 16. 

(23) —8 . 4— Muhtarafa — Trade-tax, zemin¬ 
dar's right to collect — Beg. XXV of 1802.—The 

0, VIII—56 
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zemindar of Karvetnagar has not the right of 
collecting the muhtarafa or trade-tax from 
artizans in his Zemindari, delegated to him by 
Government, and the assignees of the Zemin¬ 
dar cannot legally exercise this right. Quicre, 
—Whether it was competent to Governmeut 
to commit the collection of this branch of the 
revenue to zemindars for their own benefit. 
Vedanta v. Kanniyappa, 9 M. 14, F.B. 
[R.. 16 M. 34.] 

(24) — S. 4— Right of zemindar to jodi pay¬ 
able by Agraharamdars—Rate of jodi in Inam 
title-deed not binding on zemindar.—S. zemindar 
is always entitled to collect the jodi at the rate 
at which it was being paid by the Agraharam¬ 
dars at the time of the permanent settle¬ 
ment. The provisions of s. 4 of Regulation 
XXV of 1802 do not relate to the jodi payable 
to the zemindar and included in the assets on 
which thepeisbeush of the zemindari was fixed. 
It would be clearly inconsistent with the prin¬ 
ciples of the permanent settlement that one of 
the sources of revenue to the zemindar, on which 
his peisheush was fixed, should be varied at the 
will of Government or their Deputy, the luam 
Commissioner. Any order passed by the Com¬ 
missioner fixing the rate of jodi would, therefore, 
be ultra vires and could not bind the then 
zemindar or his successors. SOBHANADRI APPA 
RAUv. GOPADKRISTNAMMA, 16 M. 34. [Appr., 
16 M. 40.] 

(25) —S. S—Alienation of part of Zamindari 

—Aaverse possession — Title .— An alienation by 
a Zamindar of the Zamindary or any part of 
it is void, if the provisions of s. 8 ot Reg. XXV 
of 1802 are not complied with, [Holloway, J. 
disseniiente). [R., 4 M.H.C. 396, 22 M. 383, 

26 M. 589, P.B.] But if tbe alienee holds the 
land for a lengthened period on a claim of right, 
the suit by the alieoor to recover possession 
will bo barred by limitation. SYED ALI SAIB 

V Sri Raja Sanyasiraz Peddabaliyara 
S iMHULU Bahadur. 3 M.H.C. S. [Not F., 

8 A. 475; R., 3 M.H-G. 153.] 

(26) — S. 8 — Grant by Zamindar in contraven¬ 
tion of Regulation—Validity,—V/here &n abso¬ 
lute grant by a Zamindar of a part of a Zemin¬ 
dari did not comply with the conditions speci¬ 
fied in a. 8 of Reg, XXV of 1802, the grant was 
voidable on the determination of the Zamin- 
dar’s interest by death, at the instance of the 
Zamindar’s successor or a purchaser of the part 
from the successor. A dispossession of the 
grantee by a purchaser from the successor of 
the Zamindar was legal. PiCHAKUTTI OhettY 
V. PONAMMA Nachiar, 1 M.H C. 148. [R,, 2 
M.H.C. 128, 27 M. 435.] 

(27) —S. S^Madras Act, 1 of 1876. ss. 2, 6.— 
An alienee of a portion of a zemindari is entitl¬ 
ed to separate registration and assessment 
under Madras Act I of 1876. Though all the 
parties do not concur in applying within the 
meaning of s. 2 of the Act, a Civil Court has 
power to order separate registration and assess¬ 
ment under s. 6 of the Act. Kamadammal 
V. RAJU NAIKBR, 19 M. 308 = 6 M.L.J. 179. 
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(28)—S. 8 —Separate assessment^Separate 
refjistration — Pov:er of Government to revise 
Collector's order—Remedy by civil suiis — 
hover' of Board—Power of Government .— 
Governraent has no power to cancel an order 
parsed by Collector under s. 8 of the Madras 
R*’g.; XXV of 1802 and Act I of 1876 for 
separate registration and separate assessment 
duly panctioned by the Board of Revenue. 
Such an order of the Collector can only be 
fjiipstioned in a Civil Court. As regards the 
apportionment of the assessment, an appeal 
limited in lime does lie to the Board of Reve¬ 
nue. But the only power reserved to the 
Governor »n Council is the power unlimited in 
point of time of requiring adjustment of the 
separate assessment, if it appears that there 
has,.been fraud or material error in the ap¬ 
portionment. Separate registration is a matter 
of private right with which the Government 
has no business to interfere. FISHER v. THE 
SECRET/^RY OF STATE FOR INDIA IN COUN¬ 
CIL, 3 C.W.N. 161 = 26 I. A. 16 = 22 M. 270 = 
7 Sar. 459. 

(29) — S. 8 —Zemindari — Sel/ acguisition — 
Perpetual lease at low rent by acquirer. —A 
perpetual or permanent lease at a low fixed rent 
made by a zemindar who obtained the zemin¬ 
dari by self acquii^ition is binding upon bis 
successors, although the instrument was not 
registered under Reg. XXV of 1802, 3 . 8 . 

Muttu viran Chetty v. Rani Kattama 
Natchuwu. 4 M.H.C. 463 [R., 22 M. 383, 

P.C.] 

(30) — S. S~~Permanent lease of village in 
Muttah by Muttahdar, not registered—‘Validity. 
—A permanent lease of a village in a Muttah 
by the Muitabdar is not invalidated, by s. 8 of 
Reg. XXV of 1802. although the lease has not 
been registered as required by that section. 
KONUAI’FA NAIK V. ANNAMALAY CHETTI. 4 
M.H.C. 396. (I M.H.C. 14, Overruled.) [R., 
4 M.H.C. 463 ] 

(31) — S. 8— Perpetual lease of portion of 
zemindari not a transfer. —This appeal arose in 
a suit brought by the respondent to establish a 
claim to hold in perpetuity, at a fixed rent, 
certain villages forming part of the appellant's 
zemindari. The first Court passed a decree in 
favour of the plaintiff and the Suddor Adawlut 
confirmed that judgment. Among other con¬ 
tentions, appellant urged that whatever might 
bo the respondent’s right in point of fact, he 
was precluded from recovering by an objection 
of law, viz.^ that the plaintiff’s title was not 
registered according to Madras, Reg. XXV of 
1802, s. 8 and it was said to have been settled in 
India that, although an instrument not regis¬ 
tered might bo good against the zemindar who 
executed it, the successor was not bound 
by it. The judicial committee, wore, however, 
of opinion that there was no ground on which it 
could be held that an instrument good against 
the party making it might bo had against the 
heirs of that party, whore the latter, the ances¬ 
tor, has had absolute power of alienation. 
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There was, in this case, however, no ground for 
the above objection, because there was not any 
alienation of the zamindari or any part 0 ! it, 
There was merely a perpetual lease of a distinct 
portion of the zimiodari which constituted such 
a distinct portion even before the title of the 
appellant to the zamindary accrued, and such a 
lease could not be considered as a transfer 
coming within the words of Reg. XXV of 1802. 
Further, the title of the respondent bad been 
recognised not only by the zamindars who 
created it, but by suosequent zamindars, and 
there had been a p 'ssession under it of above 
fifty years. VENKATESWAKA NAICKER v. 
ALAGOOMOOTHOO SERVACAREN, 4 W.R.P.C. 
73 = 8 M I. A. 327 = 1 Suther. 440 = 1 Sar. 788. 
[Expl., 4 M. 148 : R . 3 M.H C. 5. 4 M.H 0. 
396, 4 M.H.C. 463, 17 W R. 316. 26 M. 589.] 

(32) -S. 8-Madras Reg. XXV of 1802, land¬ 
holders to be registered under—Effect of non¬ 
registration—M ad. act viir of 1865, 23 
M. 221. 

(33) —S. 8—Sec JlAD. ACT VIIT OF 1865, 
8. 1, 8 M. 351. 

(34) —S. 8—Mortgage of a zamindari village 
—Gourt-sile in execution of the decree—Pay¬ 
ment by mortgagee of proportionate share of 
peisheush—Mortgagee-purchaser not a zamin- 
dar to enforce acceptance of patta—S«c MAD. 
act VIIl OF 1865. R. 3. 5 M. 145. 

(35) —S. 8—See Mad. ACT I OF 1876. ss. 
5. 6. 7. 8, 22 M. 270. P.O. = 26 I. A. 16 = 3 0. 
W.N. 161. 

(36) —S. 9 and Reg. XXVI of 1602 {Madras), 
s. 2 —Madras Act I of 1876— Separte regisfrafion 
— Suit. —An application to a Collector to grant 
separate registration of a portion of a perma¬ 
nently settled estate which has been alienated by 
Court sale is one under the provisions of Madras 
Regulations XXV of 1802. and XXVI of 1802, 
and not under Act I of 1876. Where the Col¬ 
lector rejects the application, a suit lies against 
him to compel such registration. BOMMARAZU 
T. Seshamma, 22 M. 438. 

(37) —S. 9—A/adras Act II of 1864—Appor- 
fionmenf renf. —Under Regulation XXV of 
1902 and Act II of 1867. the peisheush due by 
the Zemindar to Government is a obarge on 
every part of the Zamindari. [R.. 10 M. 966, 
29 M. 29.] Whore a maganam has into the 
possession of different purchasers, in the absence 
of a sub division under s. 9 of the Regulation 
of 1802, the apportionment of rent may not be 
binding upon tbo Government, but it does not 
follow that it may not be good as between the 
parties to the suit. THE ZEMINDAR OF RAU- 
NAD v. Ramamany AMMAL, 2 H. 234. [Rn 
10 M. 266, 29 M. 29.] 

(38) — S. 11—Suif by fcarrmms impror^rly 
removed from ojice—Jurisdiction of Munsijf*^ 
Court, not 6arrdd.—There is nothing in the 
language of s. 11 of Reg. XXV of 1802 to 
exoludo the jurisdiotion of other Courts than 
the Court of Adawlat in suits by karnams 
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improperly removed from office, as is done in 
express words in the case of suits by a Zemin¬ 
dar to remove a karnam from office. BhaSKA- 
BA SBTUPATI V. VALASUBRAMANIA Pillai, 

1 M.L J. 238. 

(39) —S. 11- -Karnaniy DiswtssaZo/— Damages 
— Loss of salary. —A zemindar cannot dismiss a 
karnam from bis office without an order of tbe 
Civil Court. Obiter: —Where a karnam who 
has been dismissed from bis office by a zemindar 
sues for restoration of bis office and for the re¬ 
covery of damages, the Courts are not restricted 
to limiting the damages to the salary attach¬ 
ing to the office for the time during which 
the karnam was out of office. AMBAtiAVANA 

Pandara Sannadhi v. Shunmuga Sunda- 
RAM PlLIiAI, 9 M.L.J. 143. 

(40) —S, 11—See Civ. Pro. Code, 1908. 
s. 96, 24 M. 39. 

(41) —S. 11—See Karnam, 20 M- 145. 

(42) —S.12— Revenue Recovery Act, TI o/ 1884 
(Madras), ss. 32, 41.—The purchaser at a Re¬ 
venue sale is prima facie entitled to demand 
the faisal rate. PALANI v. Paramasiva, 13 
M. 479. 

-Reg. XXVI of 1802 (Madras Land Re¬ 
gistration). 

[SHORT TITLE GIVEN. ACT XI OF 1901. 

Rep. in pt. Mad. act II op 1864, s. 65. 
Rep. in pt. and am., act XI of 1901, Sch. 
ir. Ss. 1, 2 and 3 declared in force 
throughout the Presidency of Madras, 
except as regards the scheduled 
Districts, acv XV of 1874. s. 4.] 

(1) —5ee mad. ACT II OF 1864, 27 M. 386. 

(2) -See mad ACT VITI OP 1865, ss. 3, 80, 
26 M. 6S9, P.B. 

(3) — See Possession—ADVERSE posses¬ 
sion. 20 M. 6. 

(4) —S. 2—See Mad, Rbg. XXV OP 1802, 
8. 9, 22 M. 438. 

(5) — S. 3— Entire estates^' meaning of. —The 
words “ entire estates ” in s. 3, Reg. XXVI of 
1802, do not mean all the estates of an indivi¬ 
dual. Tbe plural “estates,” has reference to the 
plural “persons,” and when used with reference 
to one person, must be read in tbe singular 
“estate.” NarAYANA RAJA v. RamACHANDRA 

Raja, 26 H. 521 = 13 M.L J. 139, 

(6) —S. 3—“ Defaulter, ” who is the—See 
Mad. act. II of 1864. ss. 3, 35, 6 M.L.T. 198 
= 19 M.L J. 627 = 33 M. 41 = 3 Ind. Cas. 624. 

(7) —S. 3—See MAD. ACT II OF 1864, ss. 6, 

56, 44, 26 M. 621 = 13 M.L.J. 139. 

% 

-Reg. XXYII of 1802 (Recovery of 

Arrears of Revenue). 

[Rep., Mad act ii op 1864, s. 65.] 

(1)—Scope of Reg. XXVII of 1302.—The 
whole scope and purposes of Reg. XXVII of 1802 
is to provide summary process for the recovery 
of arrears of revenue, that is (as expressed in 
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cl. Hof s. 2), the whole or any portion of the 
month’s kist payable by the holder of the land 
according to his ZcabuZipaZ and remaining un¬ 
paid on the first of tbe next month. Ellaiya 
V. Late Collector op Salem. 3 M.H.G. 
59. 

-Reg. XXVin of 1802 (Distress). 

[Rep., Mad. act viii of i865, s. 89.] 

See Mad. Reg. V of 1822, s. 18, l M.H.C. 
230. 

-Reg. XXIX of 1802 (Madras Kar- 

nams). 

[Short title given, act XI of 1901. 
REP. IN pt. Mad. Reg. Il of 1906. s. 7; 
ACT XII of 1876. REP. IN PT. (EXCEPT IN 

Scheduled Districts), Mad. act. III of 
1895. rep. in notified ESTATES, MAD. 
act II of i894. Declared in force 
throughout the presidency of Mad. 
except as regards the scheduled 
districts, act XV OF 1874, S. 4.] 

(D—Sec Civ, Pro. Code, 1908, s. 96, 24 
M. 39. 

(2) —See MAD. REG. XXV OP 1802,. 12 
M. 188. 

(3) —S. 6—See Karnam, 20 M. 145. 

(4) -S. 7—Heirs.—Ins. 7 of Reg. XXIX of 
1802, the term “ heirs ” meitns per.soos who, in 
the event of death, would inherit from their 
preceding incumbent. Arumugum v. VijA- 
YAMMAL, 4 M. 338. [R., 9 M. 283 ] 

(5) —S. 7 — Hereditary karnam — Order of 
succession. —“Heirs of the preceding karnam ” 
in s. 7 of the Regulation mean his next of kin 
according to the order of succession of the 
several grades of legal heirs and not heirs in 
tbe order of succession to undivided divisible 
ancestral property. Thus, a daughter’s son of 
a woman, who held the office of hereditary 
karnam after her husband, is preferable to her 
husband’s paternal uncle’s son. Seetharam- 
AYYA V. Venkata Razu, 18 M. 420. 

(6) — Scope o/.—Where the office of Karnam 
in a Zemindari village is hereditary in the 
plaintiff’s family, the Raja cannot nominate an 
outsider to the office, so long as there are 
qualified heirs of the last holder in existence, 
as such a course is opposed to Reg, XXIX of 
1802 which provides that the heirs shall be 
chosen except in the case of incapacity. 
VENKAYYA V. SUBBARAYUDU, 9 M. 283. [R., 
10 M. 226; D., 12 M. 188.] 

(7) — 8* 7— Karnam—Incapacity of next-heir—^ 
Minority—Appointment by landholder without 
proof of incapacity next heir in the Zilla Court, 
—Minority is a ground on which the heir may 
be lawfully passed over, and a selection to tbe 
office of Karnam in a Zemindari village made by 
the landholder from among the other members 
of the family, and s. 7 of Reg. XXIX of 1802 
baa no application to a case in which there 
can be no dispute as to the incapacity, such as 
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the admitted minority of the legal heir. 
VENKATANARAYANA V. SUBBARAYUDU, 9 M. 
214. [R.. 10 M. 2-26.] 

<8)— S. 7 — The heirs of the preceding 
fCurnum,'* meaning o/.—The words “The 
heirs of the preceding Kurnum” in s. 7 of 
Reg. XXIX of 1802 mean his next of kin 
according to the order of succession of the 
several grades of legal heirs, and not, heirs in 
the order of saccession to undivided divisible 
ancestral property. N. KrishNAMMA v. 
N. Papa. 4 M.H.C. 234. [2?’., 18 M. 420; 
Appr., 4 M. 283.] 

(9) —S. 7— Incapacity of next heir—Nearest 
male sapinda—Rioht to sue /or q^cr. —Under 
s. 7 of Reg. XXIX of 1802 the heir of 
the preceding Kurnam should be chosen by 
the landholders concerned for the vacant office 
of Kurnam, and on proof of incapacity of the 
heir, the landlord may exercise his discretion 
in the nomination of persons ; so that though 
the heir may be incapacitated, a sapinda of 
the deceased Karnum is not entitled to the 
office against the will of the landholder. 

Chandramma V. Venkatra.tu, 10 M. 226. 
[R., 12 M. 188.] 

(10) —S. l^Karnam in Zamindari village^ 
Title to office.-UndeT Reg. XXIX of 1802. 
s- 7, the heir of the preceding karnam 
must be chosen and is the lawful claimant to 
hold the office. SUBBARAYADU v. GaNGA- 
RAJU. 11 M. 196. 

(11) —S. 7—Suif for ojffice of karnam and 
po.ssessio^ of inam lands annexed thereto — 
Jurisdiction. —Suit to recover the office of 
karnam and the inam lands annexed thereto. 
The suit was instituted in the Court of the 
District Munsif. The defendant contended 

that the .suit was cognizable only by the Dis¬ 
trict Judge, and that the plaintiff was entitled 
to the assessment only and not to the lands. 
Seld that the suit was triable by the District 
Munsif and that the plaintiff was entitled to 
claim possession of the lands adjunct to the 
office of kurnam sued for. Jagannatha 
Pillai V. SUBHARAYA Pillai, 22 M. 340. 

-Reg. XXX of 1802 (Use of Pattas). 

[Rep., Mad. act VIH of 1865, s. 89.] 

(1) —See Mad, act VIII OF 1865, 6 M.H.C. 
175, 6 M.H.C. 164. 

(2) —See Mad. Reg. V of 1822. S. 18, 1 M. 
H.O. 230. 

-Reg. XXXIV of 1802 (IntereBt), 

[Rep., Mad, act ll of 1869.] 

(1)— Its applicability to mortgages where re¬ 
demption is allotoed at the end of any year.^k 
mortgage instrument which provided that the 
lands should be made over to the mortgagee for 
cultivation, that a grain rent, estimated at a 
certain quantity, should bo retained yearly in 
lieu of interest by the mortgagee, and that, on 
the expiry of any year, the mortgage might be 
redeemed and possession recovered, on payment 
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of the principal, falls within the purview of 
Reg. XXXIV of 1802. TlPPAYYA v. VEN¬ 
KATA, 6 M. 74. (4 M. 113, D.) 

(2) — lladarawara mortgage — Bedempiion-^ 

Mad. Reg. XXXIV of 1802,—The mortgage 
called “ lladarawara’* of South Canara, is for a 
long term of years, amounting to a lease of the 
property for the term agreed upon, and as such, 
redemption cannot be oiaimod before the ex¬ 
piry of the term. To such a mortgage. Mad. 
Reg. XXXIV of 1802 do^s not apply. PER- 
LATHAID SUHBA RAU v. MANKUDI NARA- 
YANA. 4 M. 113. [D., 6 M. 74.] 

(3) — Reg. XXXIVo/ 1^01—Claim for interest 

exceeding principal sum due — Maintainability 
of. —As Reg. XXXIV of 1802 has been 
repealed, a claim for an amount of interest 
exceeding the principal, in a suit between Hin¬ 
dus, is maintainable. ANNAJI RaU v. RAGO- 
BAI. 6 M.H.C. 400. [F., 31 M. 250 = 3 M.L. 

T- 278 = 18 M.L.J. 245; R., 9 B.H.C. 83, 9 0. 
825.] 

(4) —S. 4— Amount of interest recoverable not 
to exceed principal sum due on date of suit .— 
The provision in s. 4 of Reg. XXXIV of 
1802 against an award of interest in excess of 
principal has reference only to the regulation of 
the sum for interest that may be claimed at the 
lime the suit is brought. But the sum to be 
so limited has no reference to any earlier state 
of the accounts. Where the lower Court allow¬ 
ed interest in excess of the amount of the prin- 
oipal found due on the date of plaint, the High 
Court disallowed the excess. KaKARLAPUDI 

Titaramara.i V, Uppalapad Janakayya, 
1 M.H.C. 5. [Cons., 20 B. 611.] 

(5) —S. 8-See MORTGAGE—CONDITIONAL 
SALE. 15 W.R. P C. 35 = 7 B.L.R. 136 = 13 M. 
I.A. 560. 

-Reg. 11 of 1803 (Madras Collectors). 

[Short TITLE GIVEN, act Xi of 1901. 
Rep., IN PT., Mad. Reg. Il of 1806; Act 
XXIII OP 1871 ; ACT Xtl OP 1873 ; ACT XII 
OF 1876 ; MaD. ACT H OF 1861, S. 62 ; MAD. 
ACT Vi OF 1865 : Mad. act II of 1369 : S. 25 
Rep., Mad. act I op 1902. Declared in 

FORCE THROUGHOUT THE PRESIDENCY OF 
MADU.AS, EXCEl'T AS REGARDS THE SCHE¬ 
DULED DISTRICTS, ACT XV OF 1874, S. 4.] 

(1) —Scope of Requlatioyi—Darkhast rules — 
Land .4cqatsifiin (X of 1870;.—Reg. II 
of 1803, distinctly negatives any independent 
authority in the Collector to alienate public 
lands, and the oiroumstanoe that the land was 
granted in lieu of oompensatiou for other laud 
taken up uudoc Act X of 1870, does not make 
the darkbast rules any the loss aoplioable. 

Narayana V. Ramach.andra, 13 M. 49S. 

(2) -S. 9-Sefl MAD. ACT VIII OF 1865. 
s. 11. ol. 4. 26 M. 456. 

(3) —S. 18—See Mad. ACT I OP 1876, 9. 7, 
26 M. 389. 
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-Reg. Y of 1804 (Madras Court of 

Wards.) 

[Short title given, act XI of 1901. 
Rep. IN PT. ACT XXXV OP 1858; ACT XII 
OF 1876; ACT VIII OF 1890; ACT XI OP 1901, 
SCH. Ill Rep. in PT., Mad. act ll of 1869. 
Am. Mad. act IV of 1899. Rep., except 
IN Scheduled Districts, Mad. Act l of 
1902.] 

{!)—See ACT X OF 1861, 1 M.L.J. 537. 

(2) —Debts due by Ward—Acknowledgment 
of liability by agent of Court of Wards—Effect 

“See Limitation Act, 1908, s. 19, 6 Ind. Cas. 
407 = 8 M.L.T. 105 = 20 M.L.J. 808. 

(3) —See Lunatic, 14 M. 289. 

(4) —Ss. 2, 19, 23—See MORTGAGE—MIS¬ 
CELLANEOUS, 5 B. 14. 

(5) —S. 17—See CONTRACT ACT, 1872, s. 25 
(3), 19 M.255. 

(5-a)—S. 19— See No. 4, supra. 

(6) —S. 20—Guardian of minor proprietor, 
under — Minor proprietor causing defaultr 
service of notice on—See Mad. ACT II OF 1864, 
ss. 25,27, 12 M. 445. 

(6-a)—S. 20-See District JUDGE, Juris¬ 
diction of, 6 M. 187. 

(7) —S. 20—See Mad. Reg. X OF 1831, 
s. 2, 10 M. 44. 

(8) —S. 23—See Mad. ACT XXI OF 1882, 
s. 10, 11 M. 309, P.B, 

(9) —S 23— See No. 4, supra, 

(10) —S. 30—Rules made under— See MAD. 
ACT IV OF 1899, s. 40. 4 M.L.T. 321. 

(11) —S. 35— Rule 7 of rules framed under, 
Transfer of execution to the Collector—Reference 
by Collector to District Judge—Order of Dis¬ 
trict Judge.—Effect of Government order rescind¬ 
ing notihcalion empowering Collector to exe¬ 
cute decrees. — A Collector, who was empowered 
by notification issued by Government under 
the Regulation, and to whom a decree was 
transferred for execution, made a reference 
under Rule 7 of rules framed under s. 35 to 
the District Judge. The District Judge passed 
a decision against which an appeal was pending. 
Since the District Judge’s decision, the Gov¬ 
ernment had by a notification rescinded its 
order providing for the transfer of execution of 
decrees to that Collector. Held that, under the 
circumstances, the proper course for the High 
Court to adopt would be to set aside the order 
of the District Judge, without prejudice to 
the parties raising the question in dispute, in 
execution of the decree in a Civil Court. 
PULABAIYAGARI MUNISAMI CHETTY V. THE 

Rajah of Karvetnagar, 30 M. 193. 

--Reg. lY of 1816 (Yillage Muneifs). 

[Rep., act XI op 1901 , see. ill.] 

(1)— Jurisdiction of Subordinate Judges .— 
The terms of the Madras Civil Court’s Act are 
large enough to confer on Subordinate Judges 
any special jurisdiction which had theretofore 
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been exercised by the Courts whom they super¬ 
seded, and which at the time of the passing of 
the Civil Court’s Act was still subsisting, A 
Subordinate Judge has jurisdiction to entertain 
a complaint under s. 34 of Madras Regulation 
IV of 1816. PONNUSAMI v. KRISHNA. 5 M. 222, 
F.B. [B.. 12 M. 188.] 

(21 —Village Munsiff—Power to transfer suits. 
—One Village Munsiff cannot transfer, to the 
file of another Village Munsiff. a suit under 
Reg. IV of 1816, because one of the parties 
objects to his trying the suit on the ground of 
personal hostility. Per Hutchins. J. —In such a 
case, the Village Munsiff should report the 
matter to the District Judge who should trans¬ 
fer the suit to another Munsiff. LaksHMAKKA 
V. BALI. 8 M. 500. 

(3) —See Execution of decree—Mode 

OF EXECUTION, 9 M. 378, F.B. 

(4) —S. 5— Suitsfor sums not exceeding Rs. 10, 
cognizable by Village Munsifs Court — Con¬ 
current jurisdiction of Small Cause Court. —A 
Small Cause Court has concurrent jurisdiction 
to try suits for a sum not exceeding Rs. 10, cog¬ 
nizable by a Village Munsif under s. 5. Reg. IV 
of 1816. Parasoorama PILLAY V. Rama- 
SAMY alias C Ramasawmy, 6 M.H.C. 45 
[B., 13 M. 145.] 

(5) —S. 5— See Limitation act, 1908, s. 29. 
(1) (6), 9 M. 118. 

(6) — S. 29 -Appeal. —Under Reg. IV of 1816, 
8. 29, there is no appeal against the decision of 
a Village Munsiff. PONNUSAMI v. Pachai, 2 
M. 336. [Overruled. 5 M. 222.] 

(7) —S. 29—See JURISDICTION OP CIVIL 
Courts, 4 M.H.C. 188. 

(8) — S. 30 — Deoree of Village Munsiff—Sale 
of immoveable property in execution.—Immove¬ 
able property can be attached and sold in exe¬ 
cution of a decree of a Village Munsiff under 
this Regulation. Ramasami v. AngAPPA 
7 M. 220. [Overruled, 9 M. 378, P.B.] 

(9»—S. 35-The words in s. 35 of Regulation 
IV of 1816 “by the party injured” must be res¬ 
tricted to parties to the suit, and cannot be 
applied to every person who alleges that he has 
been injured by proceedings of a village Mun¬ 
siff under the Regulation. Raman v Paku- 
CHI. 9 H. 385, F.B. 

-Reg. Y of 1816 (Madras Yillage-pan- 

chayats.) 

. [Short title given, act xi of 1901. 
Rep. in pt. Mad. Reg. ix of 1828 ; Act 
xxvm of 1885 ; ACT VII OF 1870; ACT XII 
OF 1876, S. 16 (2) AM., MaD. ACT, IV OF 

1904, s. 2 . Declared in force through¬ 
out THE Presidency of Madras, except 

AS REGARDS THE SCHEDULED DISTRICTS 
ACT XV OF 1874. S. 4.] 

(1)—S. 17—This section has’not been rescind¬ 
ed but is still in force. GOPALU v. Venkata- 
DAS, 7M.552. 


891 


THE ALIi INDIA DIGEST. 


892 


Regulations —continued. 

-5.—Madras Regulations— continued. 

-Mad. Reg, YI of 1816 (Native Com- 

iBsioners). 

[Rep., ACT III OP 1873.] 

s. ii—See Valuation o^' suits, 6 M.H. 

C.151. 

-Reg. yn of 1816 (District Panchay- 

ats). 

[REP,, ACT III OF 1873,] 

See Mad. Reg. XII OP 1816, 8 M. 569. 

-Reg. XII of 1816 (Madras Village 

Lands Disputes). 

[Short title given. Act XI of 1901. 
Rep. in pt , act XIIof *876 ; Mad. act II 
OF 1809; mad. act IV OF 1897. DECLARED 
IN FORCE THROUGHOUT THE PRESIDENCY 

OF Madras, isxcept as regards the 

SCHEDULED DISTRICTS, ACT XV OF 1874, 
S. 4.] 

(1) — District panchayai — Reg- VII o/1816— 
Act III of 1873 — Reference to District pancha- 
yat by Collector — Coiuiitions precedent. —Neither 
the total rnpoal of Reg, VII of 1816 by the- 
Madras Civil Courts Act, nor tho partial repeal 
of Reg. XII of 1816, so far as it contained 
words of reference to Reg. VII of 1816, war¬ 
rants the inference that tbo jurisdictioncreated 
by the later enactment has been abolished. It, 
therefore, follows that District panebayats have 
still jurisdiction under Reg. XII. [R.. 15 M. 
1.) Before tho Collector cin exercise his power 
of ordering a compulsory reference to a District 
panchayat. there must be an inquiry as to 
whether the parties will submit to the jurisdic¬ 
tion of aVillage panchayat, anobjection by either 
party to such reference, and a request then 
made by one of tho parties in writing, that tho 
matter in dispute may bo referred to a District 
panchayat. CHICARt ZEMINDAR v. PEDDA 
KimeDI ZEMINDAR, 8 M. 569. [R., 15 M. 1.] 

(2) — Deputy Collector—Power to refer cases 

for disposal fo— District Munsif under Reg. 
XII of Authority, delegation oft under 

s. 3, Act VII of 3857.—A Deputy Collector, who 
has been invested by a Collector with all tho 
powers of a Covenanted Assistant Collector or 
with the special power to determine claims 
under Reg. XII of 1816, is competent to refer 
cases under the R'^gulation for disposal to a 
District Munsif. Tho authority to refer oases 
must be delegated under s- 3, Act VII of 1857. 
The more fact that a Deputy Collector has been 
placed in independent charge of a division of a 
District does not itself convoy such authority. 
ANONYMOUS, 4 M.H.C App. 1. 

(3) —See Mad. Reg. V of 1822, s. 18, 1 M. 
H.G. 230. 

(4) _5g0 Panchayat, 15 M. i. 

-Reg, XIY of 1816 (Yakllsl. 

[Rep., mad. act II op 1882.] 

(1)—S. 22—Suit remitted by order of appel¬ 
late Court for re-hoaring—Pcocoeding on such 
order, to be regarded as .turthor proceeding 


R_egulatiottS —oontinued. 

-5.—Madras Regulations —continued- 

in trial — Vakil changing sides — See LEGAL 

practitioners—Pleader—APPOINTMENT 
and appearance, 4 M.H.C. App. 43. 

(2) —Ss. 30, 31—Appointment of two Vakils 
by same party—Applicability of rule as to pay¬ 
ment of moiety of fees to each Vakil— See 

Legal Practitioners—Pleader—remu¬ 
neration, 1 M.H.C. 369. 

(3) —S. 31—See NO. 2, supra. 

-Reg. XY of 1816 (Civil Jurisdiction 

Procedure). 

[Rep., Mad. act il of 1869,] 

(1) —See HINDU Law — JOINT FAMILY, 

6 W.R. P.C. 50. 

(2) -See Res JUDICATA—GENERAL, 10 W. 
R. P.C, 1 = 11 M.I.A, 50. 

(3) —S. 10—See PLEADINGS, 3 M.I.A. 278. 

{4J—S. 10. cl. 3—See CHAMPERTY. 3 W.R. 
P.C. 33 = 8 M.I.A. 170. 

(5)—S. 10. els. 3, 4—See RIGHT OF SUIT- 
CASTE QUESTIONS, Suits concerning, 7 
W.R. P.C. 7 = 3 M.I.A. 359. 

-Reg. YII of 1817 (Madras Endowments 

and Escheats.) 

[SHOUT title given, ACT XI OP 1901. 
Rep. IN PT., ACT XX OP 1863. DECLARED 
IN FORCE THROUGHOUT THE PRESIDENCY 

OP Madras EXCEPT as regards the Sche¬ 
duled Districts, act XV of 1874, s. 4.] 

(1) —Qiuere .-—Whether, so long as Regula¬ 
tion VII of 1817, sub-listed, it was competent 
to tho Government absolutely to divest itself 
of the obligations imposed on it by the Regula¬ 
tion. APPASAMI V. Nagappa, 7 M. 499. (7 
M.H.C. 77, Obseived in.) [R.. 29 M. 534 = 16 
M.L.J. 435 = 1 M.L.T. 127,] 

(2) —See Act XX of 1863, 6 M.L.J. 14, 7 
M.H.C. 77. 

(31—See ACT XX [OF 1863, ss, 2, 13,14. 
22 M. 223. 

(4) —See ACT XX OP 1863, s. 7, 13 M. 277. 

(5) —See Evidence — miscellaneous. 1 
I. A. 209. 

(G)—See Hindu Law-Religious En¬ 
dowments, 1 I.A. 209. 

(7) —See Jurisdiction op Civil Courts, 

7 M.H.C. 117. 6 M. 361. 

(8) —Power of Collector under—See RELI¬ 
GIOUS ENDOWMENT. 27 M. 291 = 8 C.W.N. 
545 = 31 I,A.83=14 M.L.J. 200, P.C. 

(9) —See Religious endowment, 7 M.H. 
C, 306. 

(10) -Preamble, ss. 2, Applicability of 
Regulation to future endowments — Board of 
RevenuB'-Powers of superintendence —Power to 
mafce over to Local Board--Madras Act V of 
1884 (Local Hoards), s. 61—Disfribufion of 
Neermoru—Provision for Arobana —Religious 
purposes *— Tho distribution of neerworw, etc. 
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-5,—Madras Regulations—con^inwed. 

to people attending a festival cannot be regard¬ 
ed as a religious charity, nor can a small pro¬ 
vision for making Archana to the Goddess 
every Friday be so regarded. Reg, VII of 1817 
is intended to apply not only to existing en¬ 
dowments but also to future endowments. (22 
M, 223, R.) The use of the expressions * have 
been ’ and ‘ such endowments ’ in s. 2, does not 
show that the Regulation was restricted in its 
application to existing endowments. The 
words ‘ were ’ and ‘ have been * in s. 3 were 
used as applicable at the time when the Board 
of Revenue would be called upon to take ac¬ 
tion. The Board of Revenue, under the pro¬ 
visions of Reg. VII of 1817, has power to ap¬ 
point trustees to charitable endowments in 
certain cases, but it has no power to ignore the 
rights of a person lawfully in of&ce as trustee 
and to appoint another person in his place 
without dismissing him. (7 M.H.O. 77, 29 M. 
534, 17 M. 212, R.) S. 51 of Act V of 1884 
empowers the Board of Revenue to make over 
to a Local Board both the management, in 
virtue of its right of superintendence, and its 
own right of superintendence. T VENKATA- 
CHALLA PiLLAI V. THE TALUQ BOARD, SAI- 
DAPET, 21 M L.J. 305. (31 M. Ill and 20 

ML.J. 885, R.) 

(11) —Ss, 2. 7, 8, 13—Powers of Board of 
Revenue—iSee MAD. ACT V OP 1884, s. 51, 8 
M.L.T. 341=20 M.L.J, 885 = 8 Tnd. Cas. 488. 

(12) —S. 3 —See No. 10, supra, ♦ 

^13)—S. 7 —See No. 11, supra. 

(14) —S. 8 —See No. 11, supra, 

(15) —S. 13 —See No. 11, supra, 

(16) —Cls. 2. 13 and 18—See ACT XX OF 
1863. 1 M.L T. 127 = 16 M.L.J. 435 = 29 M. 
534. 

(17) —S. 18-See No. 16, supra, 

' Reg. YII of 1818 (Pauper Suits). 

[Rep., Act x of 1861.] 

(1) “-S. 6—See Limitation —Miscella¬ 
neous, 1 W.R. 30, P.G. = 9 M.I.A. 66. 

(2) —S. 18. cl. 5 —See PAUPER SUITS, 1 
W.R. P.C. 30=9 M.I.A. 66. 

Reg. YIII of 1818 (Appeals to Privy 
Council). 

[Rep., act VI OF 1874,] 

(U—S. 4—See PRACTICE AND PROCEDURE. 

6 1I.I.A. 309. 

(2)— 8. 4—See PRIVY COUNCIL. PRACTICE 
OP—MISCELLANEOUS, 5 M.I.A. 300. 

■ Reg. Y of 1882 (Jurisdiction of Collec¬ 
tors.) 

[Rep., Mad. act Vll op 1865, s. 89.] 

(1)— Applicable only to land subject to perma’ 
Wenf assessment. —Regulation V of 1822 is in¬ 
applicable to land held under a mirasidar or 
nny ordinary proprietor. The mirasidars, being 
ordinary proprietors not holding from or under 
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5. Madras Regulations — continued, 

the Government, and having lands not perma¬ 
nently assessed to the revenue, were a different 
class for whom special provision had not been 
made by Reg. V of 1322. That Regulation 
applied only to land held under a permanent 
assessment from Government, Enamanda- 
RAM VENKAYYA V. VENKATANARAYANA 
Reddi, 1 M.H.C. 75. [Disappr., 6 M.H.G. 
164.] 

{2} — Mirasidar. — Reg V of 1822, is 
inapplicable to land held under a mirasidar or 
any ordinary proprietor. Yanamandram 
Venkaya V. Shillakuru Venkata Narain 
Reddy, i Ind. Jur. O.S. 131. 

(3) —See Mad. ACT VIII OF 1865, 6 M.H.C. 
164. 

(4) —Matter determined by Collector under- 
See Small Cause Court, Mopussil, Juris¬ 
diction OF—General, 2 M.H.C. 475 . 

8— only to permanently 
settled estates.—S>. 8 of Reg. V of 1822, has re¬ 
ference only to Zamindars or other proprietors 
of estates permanently settled under the Regu¬ 
lations of 1802. Nallatambi PATTAR^v 
Chinna Deyvanayagam Pillai, 1 M.H.c! 

(6)—S. IS—Applicability to disputes respect¬ 
ing irrigation—Procedure regulating disnute 

under Regulation.— V of 1322 did not 
apply to a suit for damages for the obstruction 
of an irrigating channel by which water was 
diverted from a person’s land. The Regulation 
merely authorized the disposal by Collectors 

cognizable under B,gs. 
XXVIII and XXX of 1802 The disputes 
mentioned m s. 18, Reg. V of 1822. were 
subjected to the procedure provided by Reg 
XII of 1816. RAGAVENDRA Row v. Muham 
mad KANITARGANAR, 1 M.H.C. 230. 

1822 (Madras Revenue 

Malversation). 

[Short title given, act XI op igoi 
Rep. in pt., Mad. Reg. hi op i823 • Mad' 
Reg. VII OP 1828. S. 5 : act XII op' 1876 '• 
act XI OF 1901, SCH. Ill: MAD. act II of 

1869. Supplemented, act xxxvi op 1837 
Declared in force throughout thp 
Presidency op Madras, except as 

xv"oP 117^8.!“"'''^^®'' Districts, act 

rficover fine imposed 
by Collector—Title of purchaser,-The purcha- 

ser of landat a sale under the provisions of 

s. 5, Reg. IX of 1822, for the recovery of a 

fine imposed by the Collector, does not tie it 

free of prior encumbrances, even though such 
encumbrances have not been mentioned in the 
sale proclamation. Raman v. HASSAM, 9 M. 


-Reg. II of 1825 (Stamps). 

[Rep. act VII OP 1870.] 

(D—5. ^—Allotment of land for maintenance 
in transfer deed by widow, not a gift,—A. deed o£ 
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-5.— Uadras Regulations — continued. 

1353 which purported to transfer the property 
of the executant’s husband, subject to the pay¬ 
ment of his debts, reserving a plot of land for 
the maintenance of the executant, and which 
provided for the re transfer of the property, in 
case she should give birth to a son, was held 
to be not an instrument of gift and to be liable 
to no stamp duty. RefeueNCE UNDER 
Stamp act, s. 49, 16 M. 419, F.B. 

—- Reg. YII of 1828 [Madras Subordi- ! 

nate Collectors and Revenue Malversa¬ 
tion (Amendment).] 

[Short title given, act XI of I90i. 
RKP. in PT., act XII OF 1876, MAD. ACT II 
OF 1869, SUPPLEMENTED, ACT XXXVI OF ; 

1837. Declared in force throughout 
THE Presidency of Madras, except as 

REGARDS THE SCHEDULED DISTRICTS, ACT 
XV OF 1874. S. 4.J 

(1) — Rent Recovery Act—Power oj Collector 
to transfer suits. —The Collector of a District 
is, under Reg. VII of 1828, competent to 
transfer suits, under the Rent Recovery Act, 
filed before an Assistant Collector in his Dis¬ 
trict, to the file of any other Assistant Colleotor 
in the same District. KaiLASANATHA v. 
TIRUVENGADA, 7 M. 420. 

(2) —Order confirming sale under Act II of 
1864 (Madras Revenue Recovery) by Hoad 
Assistant Goiloctor by virtue of powers given 
him by Regulation—Effect of such order— See 
Mad. act II OF 1864, 2 M.L.T. 3*28 = 30 M. 
367, 

(3) —S. 3—See MAD. ACT VIII OF 1865, 
s. 11, ol. 4, 26 M. 456. 

I 

-Reg. YIII of 1828 (Corporal Punish¬ 
ment.) 

[Rep., ACT XVII OP 1862.] 

(1)— S. 3— Power of Collector to interfere with 
decision oj Assistant Collectors, —Under s. 3 of 
Reg-iVni of 1828, the Collector had the fullest 
power to confirm, modify or annul any decision 
passed by the Assistant Golleotors subordinate 
to him, and the decision so arrived at by the 
Collector was final. The power of the Colleotor 
was not confined to orders passed by the Assis¬ 
tant Collectors under Reg. IX of 1822. ChinnA 
AiYAN V. Mahomed Fakr-ud-din Sahih, 2 
M. H. G. 322. 

-Reg. lY of 1831 (Grants of Money or 

Land Revenue). 

[REP., ACT XXIII OP 1871 ] 

(1) —Sfifl INAM. 12 W-R. P.C. 33 = 13 M.I.A. 
104. 

(2) —See Limitation—MISCELLANEOUS, 

1 W.R.P.O. 30 = 9 M.I.A. 66. 

(3) —Sre Limitation act, 1908, s. 14, i M. 
H. C. 320. 

(4) —See RELINQUISHMENT OF PORTION 

OF CLAIM, 6 M.H.C. 419. I 


ions—continued. 

-5.—Madras Regulations —continued. 

(5) —Construction of legislative enactments— 
Civ. Pro. Code, ss. 205 and 237 how far and Act 
XXIII of 1838 repeatedly — See STATUTES, 
Construction of, 4 M.H.C. 277. 

(6) —S. 3—See Attachment—SUBJECTS 

OP ATTACHMENT, 4 M.H.C, 277. 

-Rog- YI of 1831 (Madras Hereditary 

Offices). 

[Short title given, act XI of 1901. 
Rep in pt., act XXIV op 1859 ; act XII 
OF 1876. application RESTRICTED, MaD. 
ACT IV OP 1866. Rep. (except in Schedu¬ 
led districts), Mad. act III OF 1895.] 

! U)—Suits under—Applicability of Limita¬ 

tion Act, 1877—See Mad. ACT III OF 1895, 9 
M.L.T. 430. 

(2) —See iNAM, 3 M-L.T. 343 = 18 M.L.J. 247, 
9M.L.J. 13. 

(3) —See JURISDICTION OP ClTIL COURTS, 
4 M.H.C. 70, 

(4) —See Right of suit — Office or 

EMOLUMENT, SUITS RELATING TO, 8 M. 
249, F.B. 

(5) —S- 2—See Service Inam, 2l M.L.J. 
962 = 2 M.W.N. 1911, 354. 

(6) — S. 3~Suif for emolmnents attached to 
office of kurnam in unsettled district^ not susfain- 
able.'^A suit for the emoluments attached to 
the office of kurnam in an unsettled district is 
barred by the operation of s. 3, Reg. VI of 1831. 
The Collector of Kistna District v, 
K. GhIxNNAmraju, 5 M.H.C. 360. [R., 17 M. 
302, P.B.] 

(7) —S. 3—Inam granted as emolument to 
village olacksmith no limitation or presoription 
by adverse possession in case of proceedings 
regarding — See JURISDICTION OP CIVIL 
Courts, 21 M, 134=7 M.L.J. 196. 

(8) —8. 3—Sec Jurisdioton of Civil 
Courts, 17 M. 302 = 4 M.L.J. lOO, F.B. is 
M. 41. 

(9/—S. 3—Suit to recover damages claimed 
in respect of profits which the plaintiffs would 
have derived from Service Inam lands—Small 
Cause Court-Jurisdiotion—See SMALL CAUSE 

Court, Mofussil, Jurisdiction of — 
General, 5 M.H.C. 383. 

-Reg. X of 1831 (Madras Sale of 

Minor's Estates). 

[SHORT TITLE GIVEN. .ACT XI OP 1901, 

Rep. in pt,. act XU op 1876; act VIll OP 
1890. Declared in force throughout 
THE Presidency op Madras, except as 

REGARDS THE SCHEDULED DISTRICTS, ACT 
XV OP 1874, S. 4, AS AMENDED BY ACT VIII 
OF 1900,1 

(1) —See ACT X OF 1861, 1 M.L J. 637. 

(2) -S, 2-Reg. V of 1804, s. 20 — SaU 
for arrears of revenue of mitta held by tenants 
in common during minorify of sotne of the ten¬ 
ants — Validity of sale. —Whore certain minora 

I arc the owners of a mitta not as sole proprietors 
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Regulations^concXnded. 

-S—Madras Regulations— concluded, 

but as joint proprietors with others, who are 
not incapacitated from the management of 
their inheritance, their case isgovernel by s. 20 
of Regulation V of 1804. and not by s. 2 of 
Regulation X of 1331, and a sale of the mitta 
for arrears of revenue is not void, because of the 
minority of some of the owners. Krishna v. 
Mekam-Peruma, 10 M. 44. 

-Reg. Y of 1832 (Mohtarfatax). 

[REP., ACT XVIII OF 1861.] 

(1) — Muhtarafa — Trade-tax, Zemindar's 
right to collect — Regulation XXV of 1802, s. 4.— 
The zemindar of Karvetnagar has not the right 
of collecting the muhtarafa or trade-tax from 
arbizans in his zemindari, delegated to him by 
Government, and the assignees of the zemin¬ 
dar cannot legally exercise this right. Qu<rre. 
—Whether it was competent to Government to 
commit the collection of this branch of the 
revenue to zemindars for their own benefit. 

Vedanta v. Kanniyappa, 9 M. 14. F.B. [H., 
16 M. 34.] 

-^Reg. XI of 1832 (Hidden Treasure). 

[Rep., act VI OF 1878.] 

See TREASURE TROVE, 7 M.H.G. 150. 

-6.—Punjab Regulations. 

*-Reg, lY of 1887 (The Punjab Frontier 

Crimes). 

[REP., Reg. hi of 1901.] 

(l)— Ch. Ill — Jirga, resolution of — Civil 
Courts—When binding on — Jurisdiction — Pre¬ 
emption. —Where, in a suit to enforce a right 
of pre-emption, it was contended that no suit 
lay in a Civil Court by reason of a resolution 
passed by 2 k jirga to the efiect that members of 
one tuman were not allowed, by custom, to ac¬ 
quire lands in the territory of another tuman, 
held, that, unless any action has been taken 
in accordance with the provision of Ch. Ill of 
the Regulation, no resolution of a jirga can 
constitute a legal bar to plaintifi’s suit, in a 
Civil Court, for pre emption. ABDUL KhAN 
V. Haji Shah, 26 P. R. 1909 = 48 P.L.R. 
1909=35 P.W.R. 1909 = 1 Ind. Cas. 877. 

Rehan. 

Mortgage — Construction of document — 
“Arth” “Mustaghraq”—Power of sale in default 
not expressly given— See MORTGAGE—FORM 
OP MORTGAGES, 13 A. 28 = A.W.N. 1890, 
216, 

Rehearing. 

See Privy Council, Practice of—Re¬ 
hearing. 

See Review. 

(1) -Civ, Pro. Code, Act X of 1877, s. 560- 
Re-hearing of appeal heard ex parte.—A re- 

* This star mark indicates that this Regula¬ 
tion was passed by the Imperial Legislature 
though applicable to certain Provinces. 

0. Vin—57 


Rehearing— continued, 

hearing of an appeal heard ex parte cannot be 
granted, unless the respondent satisfies the 
Court by some legal evidence that the notice of 
appeal has not been duly served. Mahomed 
Kalun v. Dinomoyee Dashya, 8 C.L.R. 
112 , 

[2)~Re~hearing o/ ex parte appeal—What 
the applicant must satisfy Court upon.—Upon 
a petition for the re-heanng of an appeal heard 
ex parte, the applicant must satisfy the Court 
that the notice was not duly served or that he 
was prevented by sufficient cause from attend¬ 
ing. when the appeal was called on for hearing. 

ANUNDA SHAHA BISWAS V. KEMA BEEBEE, 

6 C. 548. ’ 


{3)—Act VIII of 1859, s. 119—Act X of 1859, 
s. 58—Bengal Act lllof 1870—Ex parte decree— 
Re-heanng—Procedure.—An application for the 

hearing of a case in which judgment was passed 
ex parte or by default by the Revenue Court 
before the passing of the Bengal Act III of 1870, 
is governed by the procedure prescribed by 
s. 119, Act Vlir of 1859 and not s. 68 of Act 
X of 1859. OODWUNT MaHTOON V, BlDDHI 

Chand Chowdhry, 13 B.L R. 216, Note = 
18 W.R. 207. [F.. 18 W.R. 252 ] 


(4)—Ex parte decree affirmed in appeal and 
special appeal—Re-hearing—Bengal Act VIII 
of 18Q9—Notice of suit—Remand.—In exe¬ 
cution of a decree by the Deputy Collector- 
confirmed in appeal by the first appellate 
Court and by the High Court in special appeal 
against certain defendants then present and 
the husband of the first respondent, who bad 
since died and who was not then present an 
application was made for the sale of certain of 
his immoveable properties and thereupon the 
respondent filed a petition applying for a re¬ 
hearing on the ground that her husband had 
received nonotice of the suit. This application 
was refused by the Munsif So whom it was 
presented, Act VIII of 1869 (B.O.) having in 
the meantime come into force, on the ground 
that the re-hearing was barred by the insti¬ 
tution of an appeal and special appeal. Held 
that the Munsif was clearly wrong, for if the 
husband of the respondent really had no notice 
of the suit, he could not be concluded by any¬ 
thing done in it. Where, on appeal from the 
Munsif's decision, the Judge held that the 
Munsif had no jurisdiction in the matter but 
that the application for the re-hearing should 
be made in the Revenue Court, held that 

everything that had been done in the case bv 

the Revenue Court and the order of the Judge 

remanding the case to the Revenue Court must 
be set aside as altogether'without jurisdiction 
Raja Mohesh Chunder Singh surman 

V. BHOOBUN MOYEB DEBIA, 13 B L R 217 
Note = 18 W.R. 252. ‘ 


{5)—Act III (B.C.), 1870-Transfer of suit 
Re-hearing — Application under Act x nf 
1859, ¥. 58—Jurisdiction.—A decree for rent 
was passed ex parte against the petitioner /^« 
the 7th May, 1870, in the Court of the Don.,*- 
Colleotor. Before any execution had h ^ 
taken out under that decree, Act HI 
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(B.C.) came into force; and under s. 2 ci that 
Act tec suit was transferred to the Muasif’s 
Court The petitioner applied to the Deputy 
Collector for setting aside the ex parte decree 
and for re hearing. The Deputy Collector did 
so- Held that the Deputy Collector had no 
jurisdiction in the matter and that, under Act 
III of 1870, (B.C.) it was by the Munsif and 
by the Munsif alone that the application for 
the re hearing of the case, under s. 58 of Act 
X of 1S59, could be heard. WOOMA CHURN 
MOO.IOOMDAR V. CHUNDER KANT ROY 
CHOWOHRY, 16 W.R 235. [D., 18 W.R. 

207.] 

(6) —Decree obtained fraudulently—Absence 
of notice to opposite party—Competency of 
judgment-debtor to claim re-hearing. —Where 
on an ex parte decree having been passed 
against the defendants they repressnced that 
the whole case was fraudulent and that they 
had no notice either of the suit or of the sale 
under the decree passed in it. the High Court 
held that independent of the question of an 
ordinary review within 15 days, defendants 
could claim a re-hcaring at any time within 
15 days after such steps in execution had been 
taken as must necessarily bring the decree to 
their notice. BOIUOO Nath Roy v. Bro.io 
K lSSORE CHUCKEUBUTTY, 2 W.R. Act X, 
Rul. 15. 

(7) —Decree glassed ex parte— Petition for re- 
hearing of suit, proof of service of summons 
necessary before rejection of. —This was an 
appeal from an order under s. 58 of Act X of 
1859, rejecting an application for re>hoaring 
made by a party against whom a decree was 
passed ex parte. The High Court found that 
the order of the lower Court was unsupportablc 
and unjustih-iblo, for, there was not a title of 
proof, on th; record, of duo service of summons, 
and remanded the case for the purpose of decid¬ 
ing whether the summons was duly served on 
the defendant according to law, observing that 
not moro formal proof but real and satisfactory 
proof of service should be required and, if there 
be any doubt, the defendant ought to bo re¬ 
heard. Kashkk Kant Chowohuy v. Bke.ioy 
GoiJiND Chow UHRY. 2 W.R. His. 24. 

(8) — Arrears of renf—Ex pario decree—Setting 
aside of jurisdiction — Limitation—Act III of 
1870 (B.GM— ilef VIIIo/ 1869 (B.C.), s, 103— 
Act X of 1859, s. 54. —Whore an ex parte decree 
for arrears of rent was passed by a Revenue 
Court and partially satisfied by attaohment and 
sale of the lessee’s property, and on objection 
taken by the sureties (of the lessee) to the 
decree on the ground that no summons had 
been served on them, the Subordinate Judge 
set aside the decree on the assumption that the 
case had been transferred to his Court under the 
provisions of Act III of 1870 (B.C.) and fixed a 
day for the rehearing of the case, held, that the 
attachment having been issued as the time of 
the commencement of the above Act, the Act 
was not applicable. Thoreforo. oven if the 
forum was altered and the Civil Court was sub- 
fititutod fdr the Revenue Court, the procedure 


Rehearing — concluded, 

would still be regulated by the provisions of the 
Rent Law. Held, further, that, under Act Vlll 
of 1869, s. 108, the procedure would be regulated 
by Act X of 1859, and that the application to 
set aside the decree was barred by time under 
s. 54 of the latter Act. In the matter of 

A.iooDHYA Ram Khan v. sreemunt Pad. 
19 W.R. 129. 

See ACT VI OF 1832, s. 169, 19 B. 208. 

See U. P. ACT XVIII OF 1873. ss. 188, 189 
A.W.N. 1881, 341. 

Re-hearing—Oiv. Pro. Code, s. 623, whether 
applicable—5ce U.P. ACT XII OF 1881, s. 195 
19 A. 522 = A.W.N. 1897, 139. 

See APPEAL—MISCELLANEOUS, 12 M I.A. 
254. 

Of an application—Jurisdiction of Courts— 
See GIV. Pro. Code, 1908, 0. XIX. r, 3, 37 C. 
259 = 6 Ind. Gas. 666. 

Respondent’s pleader absent—Appeal heard 
ex parte—See ClV, PRO. CODE, 1903, 0. XLI, 

r. 21, 11 C.L.R. 164. 

See Estoppel—Estoppel by conduct, 

15 M. 82. 

Application to High Court for re-hearing. Act 
XV of 1892, Presidency Small Cause Courts Act, 

s. 39—Sec High Court, .turisdiction of 
—Bombay, 12 B. 579. 

See Judge-Death of .judge before 

JUDGMENT. 3 B.L.R A.G. 105. 

See Practice and procedure, 13 B.L.R. 
216, Note = 18 W R. 207. 13 B.L.R. 217, Note 
= 18 W.R. 252, 2 M.I.A. 181. 

Application for rehearing of suit dismissed by 
Small Cause Court—Ss. 38 and 71, Presidency 
Small Causa Courts Act (1882)—Court, fee to 
bo paid in full—Supply to deficient Court-fee 
disallowed after expiry of proscribed period— 

See Presidency Small Cause Court act,^ 
1882, ss. 33 and 71, 18 C. 445. 

See Presidency Small Cause Courts 
I act, 1882, ss. 38, 71, 12 B. 403. 

Improper dealing with remanded case—and 
decision of ease on remand for particular pur* 
pose-See SPECIAL OR SECOND APPEAL— 

Errors of law ok Procedure. Marsh 
603. 

See Specific Relief act, 1377, s. 9, 4 
M. 217. 

Hejgi. 

Rojgi, the hak of, is not affected by Act XX 
of 1839—See BOM. ACT XX OF 1839, 7 Bom. 
L.R. 798. 

Relationship. 

See Evidence act, 1872, s. 32. 

(1)— Evidence—Admissibility of statement by 
deceased persons as to heirs in accordance xoith 
practice of public o^ce.—Statements made by a 
person as to who were her heirs, at times when 
there was no dispute about the question, and 
recorded by a ioasiqa (pension) officer in accord* 
anco with the practice in force in such offio6,a 
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Relationship— toyxcludtd, 

are admissible in evidence to prove relationship. 
BAQUAR Alii KHANv. ANJUMAN ARA Begam, 
25 A. 236. P.C.=30I A. 94 = 7C.W.N. 463 = 5 
Bom. L.R. 410 = 8 Sar. 397. 

See Pun. act IV OF 1872, s. 14, 151 P.R. 
1879. 

See Customs—Punjab—alienation, 126 

P.R.1890, 

Cultivators related to Zemindar—Assessment 
of rent—Rate of rent—See ENHANCEMENT OP 

RENT — Enhancement, Liability to. 2 

Agra 403. 

Statement as to, made upon inform¬ 
ation from others when admissible—See EVI¬ 
DENCE ACT, 1872, s. 32, 26 A. 581 = 9 C.W.N. 
105 = 6 Bom. L.R. 750 = 7 O.C. 260 = 30 I.A. 
21 f , P.C. 

See Evidence act, i872, s. 32 , els. 5 
and 6. 24 A. 94. P.C. = 6 C.W.N. 169 = 29 I.A. 
1 = 4 Bom. L R. 233. 

Evidence as to -See EVIDENCE ACT, 1872, 
83. 32 (5). 48. 49. 60. 5 C.W.N. 33 = 27 I.A. 
238 = 23 A. 37. P.C. 

Pedigree, proof of—Recognition by widow of 
relationship—See PEDIGREE, 6 C W.N. 169 = 
29I.A.,1=24 a. 94, P.C.=4 Bom. L.R. 233. 

Wife, position of, in the order of relationship 

—See Pre-emption — Right to pre-empt. 

4 O.C. 397. 

See Wajib-ul-ARZ, 12L P.R. 1879. 

Relationship, Evidence of. 

See Relationship. 

Special means of knowledge —Family priest 
—See Evidence act. 1872, s. 32 , cl. 5 , 4C. 
L.R. 173. 

Release. 

(1) —Releasoroffering tovacate liouse—Absence 

of words of conveyance—Whether release opera^ 
iive^En/orceability as a family settlemmt^ 
Transfer of Property Act (IV of 1882), s. 54.-- 
A deed of release, whereby the releasor simply 
undertakes to vacate bis house, may be opera¬ 
tive as a bona fide settlement of a family dispute, 
even though it contains no words of con¬ 
veyance. MuthusawmiPillayv. GOVINDA- 
SAWMI PILLAY, 9 Ind. Gas. 267 = 9 M.L.T. 
342. (8 G. 138, F.) 

(2) Joint judgment-debtors — Liability of 
each. It is not open to one of several joint 
judgment-debtors to obtain a release from the 
judgment-debt by payment only of his share in 
such debt. The rule as to joint contractors 
does not apply to joint judgment-debtors. 
MUTHRA DASS V. SHEODIAL SiNGH, 28 P.R. 

1867. 

By co-sharer, if transfer—Stamp—Registra¬ 
tion—See Ben-ACT VIII OP 1885, 8S. 11 and 
12, 12 C.W.N. 478. 

See Contract act, 1872, sa. 2, lO, 11 . 217. 

248, 93 B. 146. 

_ See CONTRACT Act, 1872, ss. 62, 63. IL.B. 

R. 170. 


Release — concluded. 

Release, conditional upon future event— 
Validity—Agreeing to release, whether a mere 
contract—See CONTRACT ACT 2872 <= no 

7M.L.T. 392 = 20 M.L.J. 383 = 6 Ind cS 

Conveyance by lease and—in fee—See Evt 

DENCE—Parol evidence, 5 M.I.a. 72 . 

co-parcener to another— 
Whether it benefits other co parceners—See 
Hindu Law—Joint family, 11 m. i06. 

Members of joint family-Property held bv 

single member-Limitation-See Hindu Law 
—Joint family, 8 M.H.C. J57. 

Of one wrong-doer-Effect-Applicability of 
doctrine-Splitting up claims—Joint decree if 

can be passed-See MESNE Profits-Sui’ts 

FOR mesne profits and assessment in 

EXECUTION, II C.L,J. 503 = 6 Ind Cas 69- 
14 C,W.N. 849 = 37 C. 559. ' 

“S'""""" 

Maintenance right — Registration — See 

Registration act. 19 O 8 , as. 17 and is? 3 

Document by benami purchaser at Court- 
sale renouncing his claims in favour of true 

purchaser - Stamp-See Stamp ACT 1899 

sch. I. art. 55, 24 A. 372. p,B,=A.W.N.’ 190^ 

Release of one of several joint tort-feasors 
whether release of all—5ee Tort a r t 
135 = 31 A. 173 = 1 Ind. Cas. 884. ' 

Whether a release by an alleged reversioner 
recognising a widow’s right of absolute owner! 
ship under her husband’s will, can be set aside 
as being transfer of spes successionis, within 
s. 6 (a). Transfer of Property Act-See Trans- 
pR OP Property Act, 1892. s. 6 (a), fs m 
L.J. 469 = 31 M. 474. ’ ’ 

Relief. 

See Consequential Relief, 

See Declaratory DECREE, Suit foe. 

See Pleadings. 

See Valuation of appeals. 

See Valuation op suits. 

See VARIANCE BETWEEN PLEADINGS AND 
Proof. 

{1)—Mea7iing Of the term “ Relie/ 
of action”.--;Relief ” means the remedy wMch 
a Court of Justice may afford in relation to 

apprehended wrong or injury. 
Relief IS not synonymous with “ cause of 
action which includes all the reliefs covered 
by the facts, on the strength of which a plaint- 
ifi comes into Court. {Stuart, C. J.) SARSDTI 

V. Kunjbehari Lal, SA.345, F.B. [fl., 27 B. 
(2)—Civ. Pro. Code (Act VIII of 1859)— 

B^hts of parties to suit-Relief prayed for in 

plainU In suits under the Civil Procedure Code 
the Court is bound to take into consideration all 
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^eWet—continued. 

the rights of the parties to the suit, whether 
legal or equitable, and by its decree to give 
efiect to those rights as far as possible, but at 
the same time it should confine itself to grant- 
ing such relief as is prayed for by the plaint. 
ViRASWAMI GRAMINI V, AYYASWAMI GRA- 

MINI. 1 M.H.C. 471. [F., 15 M. 489 ; R., 3 M. 

H.C. 120.] 

—Relief granted on grounds not 
stated in plaint.'—k Court is not competent, 
when the plaintiO has failed to establish the 
case up by him, to give him a decree ou 
gcourid^ which be has not made the basis of the 
suit. HISHESHAR DAS V. RAM JAISERI DAS, 

A.W.N. 1881, 158. 

(4) — Whether Court can grant relief on other 
grounds than those put forward in plaint — 
—Practice. —When a Court sees that a per¬ 
son is entitled to a relief which he asks, 
although entitled on other grounds than 
those put forward in the plaint, the Court 
should give that relief, particularly if the 
refusing to grant such relief will operate as a 
bar to any future claim. ULPAT RAI v. 
SUKrAL Rai, A.W.N. 1887, 43. 

(5) — Practice—Grounds not taken in plaint — 
Relief not to he granted on.—No relief can be 
granted on grounds not taken in the plaint. 

Muhammed ALADAT khan V. Narpat, 
A.W.N. 1887, 130. 

(6) — Relief, not asked for in the plaint and 
not founded on pleadings—Title touched in the 
issues and put in evidence^Declaration of plaint^ 
iff's title—Suxt dismissed in a proper decree.— 
As a rule, relief not founded on the pleadings 
should not be granted. But whore the sub¬ 
stantial matters which constitute the title of 
all the parties are touched, though obscurely, 
in the issues, but have been fully put in evi¬ 
dence and formed the maiu subject of discus¬ 
sion and decision in all the Courts, the case is 
not within the rule, and tbo Court may make 
a declaration of the rights of the parties, and 
may found on tho declaration an inquiry into 
the plaintiff’s title. Where the Court makes a 
declaration in plaintiff’s favour in a dismissed 
suit, the proper course will be to direct an 
enquiry as to who are tbo persons entitled and 
to reserve further directions under which it 
will bo probably found possible to place them 
in legal possession and so to terminate the liti¬ 
gation. Queere —Whether a declaration in a 
dismissed suit can supply a fresh starting 
ground ? SRI Mahant Gobind Rao v. Sita 
RAM KESHO, 2 C.W.N. 681, P.C = 21 A. 63== 
25 I.A. 195 = 7 Bar. 370. 

{7)—Not asked for .— A plaintiff is not enti¬ 
tled to get any other relief than the particular 
relief he asked for. KALI KISHORE CHOW- 

DHURY V. GOPi Mohan Roy Chowdhury, 

2 C.W.N. 166. 

(8) —S- 348, Civ, Pro. Code — Relief not 
claimed^ not to be decreed. —The Court is not at 
liberty to decree to the plaintiff relief he has 
not claimed. KASIM ALI KHAN v. BIRJI 
KISHORE, 2 N.W.P. 182. 


Relief— continued. 

{9)—General prayer for relief in plaint .— 
From a general prayer in the plaint for reliefon 
behalf of one of several plaiotiSs, the Court will 
not be in a position to grant relief to the other 
plaintiffs, if such prayer oannot be said to apply 
to the others, if the cause of action of the one 
is different from the cause of action of the 
others, and if the cause of action of the others 
is not complete before the institution of the 
suit. A prayer for general relief must be re¬ 
garded as limited (1) by the facts alleged and 
(2) by the prayer for express relief. Debi Dayal 
SAHOO V. Bhan Pertap Sinqh, 31 C. 433 = 
8C.W.N.408. (5 B.L.R 682. 21 0. 116, R.) 
[R.. 1 S.L R. 209, 5 N.L.R. 105 ] 

(10) — Relief asked for in plaint—Granting of 
larger relief — Irregularity. —It is a material ir¬ 
regularity OQ the part of the Court to grant the 
plaintiff a relief greater than that claimed in 
the plaint. DAULAT KHAN v. MUST ALI, 1 
P.R. 1892, Rev. 

(11) —Pleadings and proof — Specific relief 
prayed for nof proved — Decree on general prayers 
—Although the plaintiff had failed to prove the 
case on which he claimed a special relief, the 
Court in this case held that he had established 
a case in which upon the plaint and the general 
prayer for relief, he was entitled to a decree. 

Gobind Ohunder Mookerjee v. Dooroa- 
PersAD, 14 B.L.R. 337 = 22 W.R. 248. 

(12) —'Remand order, e^eef o/—Praj/ 0 r for re¬ 
lief, general and special. —Where a party, dis- 
satisffed with the decision of the lower Court, 
appeals to the High Court and re-opons the whole 
case bo must acquiesce in the result finally arriv¬ 
ed at by the Court below in accordance with 
the instructions of the High Court in his special 
appeal. It may very well bo that a plaintiff 
being doubtful as to the precise form of relief 
to whioh the facts proved may entitle him. may 
ask the Court to give him such relief as under 
tbo oiroumstanoos the Court may think fit to 
give. GUNGARAM DUTT v. OHOWDHRY JUN- 

majoy Mullick, 1 C.L.R. 144. 

(13) —Praver for general relief—Grant of 
specific relief. —Under tho prayer for general re¬ 
lief specific relief may bo granted of a different 
description from the specific relief prayed for 
by the bill; provided the bill contains charges, 
putting material facts in issue, which will con¬ 
tain such relief. COCKERELL v. DiOKBNS, 
2 M.I A. 353 = 3 Hoo. P.C. 98 = 1 Mont.D.D. 
45 = Horton 407 = 1 Bar. 203. 

(14) — Relief, prayer for, general.—Vadex % 
prayer for general relief, a plaintiff is not enti¬ 
tled to any relief whioh is inconsistent with the 
plaint. A suit by a plaintiff to set aside his 
father’s will on the ground that ho had no 
power to dispose of his property, that the 
plaintiff was entitled as the eldest son and heir- 
at-law according to the Hindu Law, shoald 
have boon dismissed with costs, and no aooount 
should have been decreed to tho plaintiff in 
respect of his interest in a portion of the pro¬ 
perty the bequest of whioh was in the opinion 
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Relief—coti(inw«d. 

of the Court below, bad for remoteness. 
HIRALAIi MULDICK V. MATILAL MULIjICK, 
a B L.R. 682. [Bel. on, 31 C, 433 = 8 C.W.N. 
408.] 

(15)— Ownarship of land, suit for~Easement 
— Belief claimed. —In a suit to establish the 
owuersbip of land, it it is found that the claim 
to ownership is entirely unsupported by evi¬ 
dence, any question as to the special right to an 
easement over the said land or part of it cannot 
be decided if no such question is raised by the 
plaint. A question not raised by the plaint 
ought not to be decided by the Court. LaI/JI 
Ratanji V. Gangaram Tuljaram, 2 B.H. 
C. 176. 

• 

{16)—Occupancy right — Ryotee right not 
pleaded — Award of subordinate right of occ«- 
pancy, — A party may have subordinate rights 
awarded when they arise out of the principal 
right which he pleads. But. when a party 
pleads distinctly a jageerdar’s proprietary right, 
a Court cannot award a subordinate right of 
occupancy which in no way arises out of a 
jageerdar’s proprietary right, but out of a 
ryotee right never pleaded by defendant and in 
fact incompatible with defendant’s case. Pan* 
DEY Bishonath Roy V. Bhyrub Singh, 7 
V.R. 145. 

(17) — Possessory suit—Alternative relief »— 
Where plaintiffs claim possession, but ask the 
Court to ascertain at what rate defendants 
ought to hold in case they should be found ! 
entitled to do so, their suit, whether they can 
obtain the alternative relief or not, should not 
be dismissed as they may succeed in proving 
their title to the relief sought. THE LAND 

Mortgage Bank op India v. Needoo 
Bhutto. 21 W.R. 123. 

(18) — Alternative titles — Plaint—Inconsistent 
claims. —Where the title on which a person 
sues is pub forward in the alternative, and the 
two parts of the alternative are not inconsistent 
with each other, he ought to obtain a decree if 
he makes out either branch of the alternatives. 
There should not be inconeisteut claims in the 
plaint. A plaintiff can base bis claim to land 
both on a hereditary right, and on a right 
of occupancy. WOODIT SINGH v. BUDDEO 

Singh, 21 W.R. 12. 

(19) —Joint purchasers at sale in execution, 
rights of—Payment of quota of purchase-money. 

—Plaintifi and the defendants joined together 
in purchasing two^thirds and one-third res- 
pcotively of the rights and interests of certain 
judgment-debtors sold in execution of a decree. 
Plaintifi paid his share of the earnest-money 
and the whole of the balance of the purchase- 
money ; and, as the defendants failed to re¬ 
imburse him, he brought the present action to 
get possession of the whole property, urging 
that he should be deemed as the whole pur¬ 
chaser. The lower Court ordered that defend¬ 
ants should deposit in Court their share of the 
purchase-money in four days, and that the 
plaintiff should be put in possession of his two- 
thirds of the property* The above order was 


Relief— continued. 

considered by the High Court to be not the 
proper one which should have been made in 
the case, for, plaintifi asked for possession and 
the Court ordered payment by the defendants 
of the share of their purchase-money due by 
them 10 the plaintiff, which was not what the 
plaintiff had asked for; but, it refused to 
disturb the order in appeal, as it did substan¬ 
tial justice. Brijo Ram Misser V. Bhug- 
wan Doss. 7 W.R. 180, 

(20) — Tort—Proof of wrong—Bight to claim 
relief.~I q the case of a suit for wrong done, 
the strict rule of law, that a party atking to 
have a right declared of a specific nature must 
prove the right which be claims, does not apply. 
When he proves the wrong done to him. though 
not exactly to the extent of which he com¬ 
plains, is entitled to relief, though net exactly 
to the extent or on the very ground on which 
he asks it. BiSHNOO PERSHAD BUNNICK v 
HAMCoomar Deb, 22 W.R. 2. [B., 9 C.L.J. 
623.] 

(21) — Equitable relief — False allegations of 
fraud. —Where a party who as the facts really 
stand would be entitled to equitable relief, 
misrepresents his case, falsely charges the op¬ 
posite party with fraud and collusion and does 
not rely on his equitable rights, he will be de- 
baried by such conduct from obtaining any 
relief in a Court of equity. DULI CHAND v. 
Monohar Lall UPADHYA, 2 C.L.R. 18. 

(22) Practice — Variance between pleading 
and proof—Belief not asked for, — In a suit 
brought CO establish a right of ownership of 
property, it is not competent to the Court to 
enter into and decide the question of right to 
an easement over the same. Though the Courts 
are bound to take into consideration all the 
rights of the parties to a suit both legal and 
equitable, and give effect thereof by their de¬ 
crees, as far as possible, they are not at liberty 
to grant a relief either not prayed for in the 
plaint or that does not flow naturally from (be 
ground of claim as stated in the plaint. 8AM- 
BAYYA V. GOPALAKRISHNAMMA, 15 M. 489 = 

2 M.L.J. 257. 

{26\—Mortgagor and mortgagee—Court-sale 
to first mortgagee, extinction of right of redemp^ 
tion of second mortgagee on—Belief sought in 
the alternative. —Ordinarily, a second mort¬ 
gagee has a right to redeem the first mortgage, 
but this right ceases when the first mortgage 
ceases. The above right in the second mort¬ 
gagee is, in its nature, aright to consolidate 
the two securities into one as against the 
mortgagor and to hold them together until 
they are redeemed, and there can be no right to 
consolidate when the first security ceases to exist 
by payment or by a Court-sale, to the first 
mortgagee, which extinguishes the first mort¬ 
gage, A sale under the order of the Court 
extinguishes the first mortgage, and the only 
right which survives it, in the second mort¬ 
gagee, is the right to be redeemed. The case 
should be treated as if the original mortgagor 
conveyed his whole interest in the property by a 
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voluntary sale in extinction of the first mort¬ 
gage. A plaintiff, who is not a party to the 
transaction in, respect of which allegations are 
made, can come into Court seeking relief in the 
alternative, dependent upon what mav be 
found by the Court to be the true facts of the 
case. (Per Best, J.) Qutere. — Whether a 
Court is justified in giving the plaintiff a decree 
for redemption, where the prayer in bis plaint 
has been only for a declaration of bis right to 

redeem? Perumal v. Kaveri, 16 U. 121 = 
2 M L.J. 281. [fl.. 11 C.P.L.R. 75, 36 C.P. 

L. R. 188, 28 B. 153 ; D., 17 M. 62.] 

(24) — Hindu Law Maintenance — Declara- 

terydecree—Actyillof 1869, s 342.—When a 
Hindu widow sues to have her right of mainte¬ 
nance declared, she should ask, nut that her 
right should be declared generally, but for in¬ 
quiry as to the fit and proper sum for her 
maintenance; but acting upon the rule in 
Courts of equity if a plaintiff mistakes the re¬ 
lief to which he is entitled under bis special 
prayer, the Court may afford him the relief to 
which he has a right under the prayer for gene¬ 
ral relief, provided such relief is agreeable to 
the ca^e made by the bill, and the Court ought 
not to dismiss the case, but frame iseues ac¬ 
cordingly. 8. M. NISTARINI DASIv. MAKKAN 
LALL Dott. 9 B.L.R. 11 = 17 W.R. 432. (11 

M. I.A. 7. 468, F.) [R.. 12 B.H.C, 69. 1 C. 

365, 2 B. 494, 11 C.L.J. 2 = 3 Ind. Gas. 408.] 

(25) — Ostensible owner —Bona fido •purchase 
— Undxsclosed interest — Manager. a person 
allows property to be purchased for him in 
the name of another, and tako^ no steps to 
show to the world that he is the owner, he 
must make out a clear right to relief against 
any one who purchases 6o«a fidt from the osten¬ 
sible owner. Tbe purchaser in such a oase 
could hardly be expected to prove that no other 
person had au undisoloscd interest in the pro¬ 
perty. Whore, therefore, a Hindu widow had 
allowed her husband’s brother to act as mana¬ 
ger of their family, and, during tbe course of his 
management be bad executed a mortgage of 
certain property to pay off certain debts binding 
on the widow also, held, that her ignorance of 
the mortgage transaotioo would not avail her 
in a suit to set aside the mortgage as against 
her, but that she must prove that she had a 
title to the property and that the debt to dis¬ 
charge which thomortgago was effected was not 
binding on her. NIDRA DASSEE v. ABDOOL 
WahED, 23 W R. 832. 

Plaintiff asking for relief larger than the facts 
asserted by him would warrent—Effect —Sas 
Civ. Pro. code. 1908. 0. I, r. 13, 0 XXI, 
r. 63, 9. 99, 9 C.L.J. 623 = 1 Ind. Oas. 530. 

Alternative relief—See CiV. PRO. CODE, 
1908. 0. II, rr. 3, 6. L.B.R. 1872—1892, 355. 

Plaint—Prayer for general—Effect of posses¬ 
sion—D eclaratory decree, Suit for 
—Declaration op title, 20 B. 798. 

Suit to declare the membership of a firm—no 
further relief—Maintainability —See DECLARA¬ 
TORY decree, Suit for—When declara¬ 
tory SUITS LIE, 93 P.R. 1884. 


Relief—continued. 

Not asked for in plaint and not consistent 
with plaintiff’s case—Court’s power to grant— 

See Declaratory decree. Suit for— 
Miscellaneous, 5 C.W.N. 20. 

Ancillary prayer failing—Claim for principal 
relief not lost— See DECREE— GENERAL, 11 
Ind. Cas. 537. 

Decrees of Courts—Specific statement of 
relief—See Decree—DECREE. FORM OP, 4 0. 
69e 

See Decree—Decree, Form of, 2N.W. 

P. 415. 

Granting of relief not claimed—See Ex 
PARTE decree, 15 C.L.J. 446. 

Fraudulent decree— Special prayer to set 
aside the decree not made—General prayer for 
“any other relief’’—Maintainability of suit 
—See Fraudulent decree. 4 Ind. Cas. 
356. 

When reliefs are cumulative and not alter¬ 
native— See Guardian—General, 86 P. 

W.R. 1910 = 7 Ind. Cas. 505 = 213 P.L.R. 
1910. 

Sought for first time in second appeal—If 
can be allowed—See HINDU LAW—PARTI¬ 
TION, 23 B, 184. 

See Jurisdiction—General, 3 BL.R. 
App. 77. 

General—Prayer for, effect of —See MORT¬ 
GAGE-GENERAL, 3 O C. 254. 

*' Such otbor, as the Court may think fit,” 
meaning of—See MORTGAGE—GENERAL, 29 
M. 491. 

Suit for foreclosure—Combination of prayer 
lor redemption of prior morlgago—See MORT¬ 
GAGE—REDEMPTION, 14 C.P.L.R 177. 

Partial relief on the footing of defendants' 
admission—See MORTGAGE — REDEMPTION, 

I A. 194, P.B. 

Form of—Suit to set aside sale-deed and foi 
confirmation of possession—Declaratory decree 
—See PAUDANASHIN WOMAN, 13 B.L.R. 427, 
P.C =21 W.R. 340=1 I,A. 192. 

On facts and documents not stated in plead¬ 
ings—See Plaint—AMENDMENT of plaint, 

II M.I.A. 468. 

Plaint— Grant of relief not prayed for— See 

Practice and Procedure, A.W.N. 1881, 

10 . 

Practic3-on grounds not alleged, whether 
can be granted—See PRACTICE AND PROCE¬ 
DURE. A.W.N. 1884, 285. 

Not asked for in plaint, when amendable— 
See PRACTICE AND PROCEDURE, 21 A. 53, 
P C. = 2 C.W.N. 681 = 25 I.A. 195. 

See Pre-emption—General, i 0.0.174. 

Suit for profits and for suoh relief as the 
Court might deem proper—Small Cause—S m 
Profits, Suit for. P.L.R. 1900. 314.i ; 

See Public way, 113 P.L.R, ^lOOl^OlfT 
R. 1901. 
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Relief— concluded. 

Prayer for general relief—Relief not prayed 
for may be granted if not inconsistent with 
pleadings—See RELIGIOUS ENDOWMENT, 3 
Ind. Gas. 408 = lllO.L.J. 2. 

See Rent, 7 O.C- lOS. 

Election of remedies—See Res JUDICATA 
—ADJUDICATIONS, 13 O.W.N. 1197 = 10 C.L. 
J. 420 = 2 Ind. Gas- 129, 

Persons against whom no relief is claimed, 
suit not liable to be dismissed under s. 85, 
Transfer of Property Act, for non joinder of - 
Relief aSorded to plaintids in such cases—See 
Transfer op Property act, 1882, s. 85, 
31 M. 333. 

Plaint—Facts proved not consistent with 
statement in - plaint—Relief—See VARIANCE 
BETWEEN PLEADINGS AND PROOF, 3 B.L.R. 
App. 111=12 W.R. 69. 

Alternative reliefs in plaint—Partition— 
Findings of fact unaccompanied by reasons— 
Not conclusive in second appeal—Practice— 
Procedure—See VARIANCE BETWEEN PLEAD¬ 
INGS AND PROOF, 19 B. 323. 

Relief, Oadh Taluqdars, Act. 

See U.P. ACT XXIV OP 1870. 

Religion. 

See Oiv. Pro. Code, 1908, s. 9. 

See Jurisdiction of Civil Courts. 

(1) —Religious ceremonies-^Restraini — Agree¬ 
ment — Effect, —All persons, whether Hindus or 
Hahnmedans, are entitled to the free exercise 
ef their religious ceremonies, and to hold 
their festivals at the customary appointed 
times. They cannot be restricted in the exer¬ 
cise of such rights by the engagements of other 
persons of their own religion who have no 
authority to do so- MUZHUR ALLY v. MUS- 

fiUMAT Ranee Ganesh Kooer, 3 N.W.P. 
46. 

Religion, Change of. 

Guardian—Minor — Change of religion— 
Custody -See ACT IX OF 1875, s. 2. cl. (6), 9 
M. 391. 

Habeas corpus — Minor — Education and 
prospects—Change of religion—Natural guard¬ 
ian — Conduct —See CUSTODY OF CHILDREN, 
16 B. 307. 

Right of father to guardianship and control 
of religion of mino^—Right of Court to inter¬ 
fere—See Guardian and Wards act, 1890, 
fl. 17, 25 G. 881 = 2 O.W.N. 379. 

From Hinduism into Mahomedanism does not 
affect the convert’s right to give his Hindu son 
in adoption— See HINDU DAW—ADOPTION, 
3 Bom. L.R. 89 = 25 B. 551. 

Before the passing of the Indian Succession 
Act, as bearing upon his right of inheritance 

— See Native Christians, l Bom. L.R. 53 
= 23 B. 539. 

Does not militate against parcenership among 
members cf a joint family who lived on 


ReligioD, Change of — concluded* 

such before as well as after conversion to Chris- 
tianty—See SUCCESSION ACT, 1865, s. 25, 
8 Bom. L.R. 770 = 31 B. 33. 

Religious Assembly. 

(I) —High priest—Removal from office — Elec- 
iion^Voters, quaUficaiions of-^Meeting, notice 
of — Quorum — Majority, hoio determined. —To 
validate the removal of a high priest from his 
office by a majority of a religious brotherhood, 
it is necessary, f*rst, to ascertain the voters and 
their qualifications, secondly, to determine 
whether steps have been taken to enable the 
brotherhood to express their decision, and, 
thirdly, to determine whether a majority have 
expressed their wish in favour of removal. 
The qualifications of voters may depend upon 
memoership of the brotherhood, age, sex, and 
residence. A question may also arise whether 
a member or a family is the unit for this pur¬ 
pose. Iq order that the decision of members 
assembled at a meeting may be operative, it 
must have been convened after sufficient notice 
and due proclamation. The decision of the 
majority must be determined by reference to 
votes given at the meeting and cannot be made 
to depend upon views indicated subsequently 
in the course of a suit brought to contest the 
validity of the removal. Whether a quorum 
is necessary to legalise the decision of the 
meeting must depend upon the custom of the 
brotherhood, in the absence of statutory provi¬ 
sion or express direction in that behalf by the 
founder. JURO RAM Das v. Gobind DBB 
Misra, 12 G.L.J. 497 = 8 Ind. Gaa. 124. 

Religious Association* 

Suit by some of the subscribers of a religious 
and charitable society—Advocate-General con¬ 
sent or sanction, not obtained—S. 539, Oiv. 
Pro. Code—See CiV. PRO. CODE, 1908, ss. 92, 
93, 4M.LT. 345 = 32 M. 131 = 1 Ind. Cas. 
995. 

Government sanction if necessary to legalise 
—Exclusive right of worship—Whether Crown 
is a necessary party in suit relating to mosque 
—Court’s power to settle a scheme of manage¬ 
ment of trust—See Mahomedan LAW — 
Wakf, 13 O.W.N. 26, P.C. = 4 M.L.T. Special, 
p. 25=1 Ind. Cas. 314. 

Bight of member to share in voluntary pay¬ 
ments made to a—Suit not cognisable on the 
Small Cause side— See PROVINCIAL SMALL 
CAUSE COURTS ACT, 1887, soh. II, art. 13, 
28 M. 202. 

Religious Geremonies. 

See GIV. PRO. CODE, 1908, S. 9. 

See JURISDICTION OP ClVIt COURTS. 

Religious Community. 

See Religious assembly, 

(1) —Religious community worshipping atone 
synagogue—Resolutions at meeting of community 
dismissing officers of synagogue—Necessity of 
notice to officers—Decision by domeetic tribunal 
for community, whether Court can interfere with. 
—This suit was instituted by the Advocate- 
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Religious Coramunity— con^intted. 

Genetfil at the relation of the managers ap¬ 
pearing for themselves and the worshippers of a 
synagogue of the Beoi-Israel community against 
there others of the same community. Plain* 
tjff::^ asked for a declaration that the three defend¬ 
ants did noil respectively occupy the position of 
headman, boadle and crier of the synagogue, 
they having been dismissed from their above 
offices by resolutions passed at a meeting of the 
majority of the community. The Court had at 
first some doubt as to its jurisdiction to hear 
the suit and whether the suit did not come 
within the analogy of the class of cases where 
the Courts have refused to interfere with the 
autonomy of a caste, but it decided that this 
Qommunity was not a castO) and there were 
also questions as to the management of the 
endowment and the right to office of import¬ 
ance and authority. And where the proceed¬ 
ings of the domestic tribunal of the community 
have not been conducted with fairness, the 
Court will have jurisdiction to interfere. In 
this case, the defendants had not been given 
any previous notice that their conduct and 
their dismissal were to be discussed at the 
meeting whose resolutions dismissed them from 
office. The first defendant held his office as 
long as he duly performed the duties thereof 
and not merely at the will of the community. 
He was not given notice and an opportunity of 
meeting the charges against him, and had not, 
therefore, been duly dismissed. The second 
defendant claimed no family rights to his office, 
nor had he any vested interest in it. There 
was DO evidence as to the exact terms on which 
he held his office, and id the absence of such 
proof, the Court decided that it would bo in 
accordance with equity and fairness to hold 
that he too was entitled to notice, and an 
opportunity of defending himself before dis¬ 
missal. The third defendant, however, was 
merely a subordinate paid official whom the 
managers had the power to dismiss. All the 
managers, save the first and second defendants, 
concurred in dismissing him, and ho was 
therefore liable to be declared to have been 
rightly dismissed. If a voluntary sooioty, such 
as the community in this case, seeks the aid of 
the Court to enforce its decisions, it must first 
prove that it has proceeded m conformity with 
the ordinary principles of justice and fairness. 
No such proof having been given in this case, 
the Court refused to award the plaintills tho 
relief sought by them. THE ADVOCATE- 

GENERAL OF Bombay v. David Haim 
DEVAKAR, 11 B. 183. [Not F., 21 0. 463; 

23 B. 122. 24 B. 13. 2G B. 174 = 3 Bom. 
L.R. 718, 28 B. 20.] 

{2)—Jurisdiction-‘Rulc for the regulation of 
the rights of dissident parties in a comniunity 
disthiguished by some religious profession — 
Sunisi’-Shias’-Shia Imam-Ismailis-AgaKhan 
—Kho fas’-In junction. suit by certain mem¬ 
bers of the Khoja community in Bombay for 
an account of all property belonging to or bold 
in trust for tho community in the hands of the 
treasurer and aooountant of tho oommunity ; 


Religious Community—cenefuded. 

for a declaration that the treasurer and accoun¬ 
tant had ceased to be such officers of the 
corUmunity ; for an order directing the trea¬ 
surer and accountant to deliver all the property 
of the community in their hands ; for a decla¬ 
ration that the property of the community 
was held and ought to be applied to and for 
the original charitable, religious, and public 
uses or trusts to or for which they were dedica¬ 
ted and to none other, for the sole benefit of 
the Khoja seot and none other and that no 
person not being or having ceased to be a 
member of the t^ame, and in particular no 
person professing Shia opinions in matters of 
religion, was entitled to any share or interest 
therein ; for a scheme to carry such declara¬ 
tion into efieot, and for an injunotion restrain¬ 
ing one of tho defendants from interfering in 
the rnanagement of the property and affairs of 
the Khoja community or in the election and 
appointments of officers, from ox- communicat¬ 
ing any members of tho community, from 
celebrating marriages, and from demanding 
or receiving any offering was held to be main¬ 
tainable in the Oivil Courts. In the exercise 
of its charitable jurisdiction, a Court called 
upon to adjudicate between the confiicting 
claims of dissident parties in a community dis¬ 
tinguished by some religious profession, will 
regulate the right of the litigants by reference 
to the religious tenets held by the oommunity 
in its origin, and a minority holding these 
tenets will prevail against a majority which 
has recoded from them. History of tho seote 
of Sunis, Shias and Shia Imami Ismailis. 
History of Aga Khan. History of the Khojas 
and their relations with the hereditary Imam 
of the Ismailis. Relations of Aga Khan with 
the Jamat of the Khojas of Bombay. The tenete 
of Muhammadanism to whioh the first Khojas 
were oouverted wore those of the Shia Imami 
Ismaili aeot. A person claiming tho full privi¬ 
leges of membership in the Khoja community 
must bo one of that seot whose ancestors were 
originally Hindus, whioh was converted to, 
and has throughout abided in the faith of. tho 
Shia Imami Ismailis, and whioh has always 
been and still is bound by ties of spiritual 
allegiapoe to the hereditary Imama of the 
Ismailis. No public property impressed with 
a trust, either oxpressor implied, for the benefit 
of the whole Khoja community exists. The Aga 
Khan, as tho spiritual head of tho Khojas, ia 
entitled to exorciso a potential voice in deter¬ 
mining who, on religious grounds, shall or shall 
not remain members of the Khoja oommunity* 

The Advocate-General ex relatione DATA 
Muhammad v. Muhammad Husen husbni, 

12 B.H.C. 323. [R.. 12 B.H.C. 281. 294. 12 

B. 280. n Bom. L R. 409.] 

Religious Endowments, 

See Buddhist Law—Ecclesiastical. 

See Civ. Pro. Code, 1909, s 9. 

See CiT. Pro. Code. 1908, s. 92. 

Sea Declaratory deoreb. Suit for— 
Endowments. 
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Religioas Endowments—continued. 

See Hindu Law — Religious Endow¬ 
ment. 

See Mahomedan Law -Wakf. 

See Malabar — Endowment. 

See Right of suit—Office or emolu¬ 
ment, Suits relating to. 

See Right of suit — Endowments, 
Suits relating to. 

See Trust. 

See Trustee. 

(1) —S. 539, Civ. Pro. Code, 1877— Religious 
trust. —Trusts for religious purposes were ex¬ 
cluded from the purview of s. 539, Civ. Pro. 
Code, 1877. Karuppa v. ARUMUGA, 3 
M. 383. [E,, 8 B. 432; R,, 10 M. 375.] 

(2) —Public temple. Allegation of — Temple, 
originally private — Subsequent dedication — 
Necessity for proof of,—To sustain a plea 
that a temple is a public one, there muse be 
clear and strong proof of subsequent dedication 
to the public, if the institution originally 
belonged to a family. APPU PattAR v. SRI 
Kurumba BHAGAVATI Devaswom Uttama 
Panampalli Kurumba Umma, 2l M.L.J. 
388. 

(3 & 4) — Gift of idol and land for public 
religious purpose—Deed not registered — Consti¬ 
tution of donor himself as trustee —Valid dedi¬ 
cation to public. —The plaintiS having discovered 
an idol while digging on his land, made a gift 
thereof to the public with a piece of land for 
the construction of a temple to locate the idol 
in. In the deed of gift, he stated that neither 
he nor his heirs would object to the construc¬ 
tion of a permanent temple by the public, and 
constituted .himself a dharmakarta of the idol. 
On his refusing to register the document, it 
was compulsorily registered. He, thereupon 
sued to recover the idol and the land and for loss 
of offerings at the temple built on the land by the 
public. Held, that there was a valid dedication 
of the land to the public, and the deed did nob 
require registration under s. 122 of the Transfer 
of Property Act. Beld, also that as the donor 
constituted himself a dharmakarta, there was 
no transfer of property. Held, further, that as 
the declaration of crust was for a public religious 
purpose, a. 5 of the Trusts Act did not apply. 
Seld, moreover, that the compulsory registra' 
tion of the documeut was none the less regis¬ 
tration under the Registration Act and did not 
affect the dedication to the public. In ihe 
result, plaintiff was held not entitled to the 
relief asked for by him. Paldayya v. RamA- 
VADHANULU, 13 M.L.J. 364. 

(5)— Debutter—Words of dedication. —In a 
deed of gift and dedication or danapatra, the 
donor stated : “The right and power of gife 
are yours. I and my heirs shall have no lia¬ 
bility, claim or right.'* The deed was executed 
in favour of the donor's mother, who was to 
manage the property on behalf of an idol, to 
whom the property purported to be dedicated. 
Seld, that the deed gave a power of alienation 
to the exeoutee thereof and that there was no 


Religioas Endowments— continued. 

absolute dedication of the property in favour of 
the idol so as to constitute it debutter and 
inalienable. Hara SUNDAR MA.JUMDAR v. 

Basunta Kumar Roy. 9 C.W.N. 154. 

Deed—Construction-Charitable purposes 

—Not void for vagueness- Parties—Persons 
interested not being upon the record—Effect of, 
—Where a deed of endowment recited that the 
executant had established a dharmshala for 
charjtable purposes and he had carried on the 
charity ; held, that the trust was not void for 
vagueness. A trust for such purposes, that is, 
charity generally, will always be carried out. 
notwithstanding that the objects of the charity 
are not specifically defined. (23 B. 725, D.) 
Where the Court finds a properly constituted 
trust, the fact that the trust was not carried 
out would not have the effect of annulling it. 
Where the plaintiffs in a suit ask for posses¬ 
sion in the character of trustees of certain en¬ 
dowed property and omit to implead persons 
interested in a particular item of that property, 
they cannot in that suit obtain a decree declar¬ 
ing that property subject to the charge of 
maintaining the trust, Gordhan Das v. 

CHUNNi Lag, 5 A.L J. 23 = A.W.N. 1908 34 
= 30 A. m. 

{"1)—Dedication of property to trust—Gift to 
donee burdened with the obligation to maintain 
certain religious services — Beneficial enjoyment 
9f the donee after discharge of trust—Attach¬ 
ment of it in execution of decree—Decree- 
Execution.—\o a deed of partition between a 
father and his sons, the amount to be annually 
incurred in the household divine service was 
put down at 8 J khandies of rice, Rs. 17 in 
cash and 921 cocoanuts. The deed further 
provided that certain plots of lanl, the income 
whereof had been settled to be lOJ khandies 
of rice and 2,200 cocoanuts, should be enjoyed 
by Vithoba (one of the sons), who should pay 
the Government assessment and local fund cess 
and hand over to the father 8 J khandies of rice,* 
Rs, 17 in cash and 920 cocoanuts during bis 
lifetime. The father was to maintain the 
divine services out of the amount as long as ho 
lived, and after his death, the son Vithoba was 
to do the same. The deed prohibited Vithoba 
Irom mortgaging or selling the plots in ques¬ 
tion. The defendant No. 1 obtained a decree 
against Vithal, in execution of which he got 
attached the latter's interest in the land. The 
plaintiff filed a suit for a declaration that the 
land was not liable to be attached and sold, 
inasmuch as it was properly reserved for 
the performance of a religious trust :— Held, 
fl) that there was no complete dedication 
of the property to a religious trust; but 
that there was merely a gift to Vithoba of the 
property subject to an obligation to perform, 
certain services, which was imposed as a bur¬ 
den upon him; ( 2 ) that, after the discharge 
of the burden 80 imposed, Vithoba was left in 
beneficial enjoyment of the property, which 
could be attached and sold in execution of the 

decree against him. Dassa RamchandrA 
PBABHU V. Narsimha Damodar Bhatt \% 

Bom. L.R. 101 = 9 Ind. Gas. 768. ’ 
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Religious Eodowmeats— coniinutd* 

(8) — Religioiis endowment—Lewatra —Trust 
— Onus—XIV of 1859—XIIT of 1848.— 
The appropriation of property to the religious 
services of a family has never, in modern 
times at least, been held to require the 
assent of the State and where such a trust 
appears ti be established as to the lands dedi¬ 
cated, it lies on the opposite party to show 
some subsequent legal conversion of the lands 
to the ordinary uses of property. A settle 
ment with Government and possession under 
it do not necessarily constitute proprietary 
right, much less can they divest and destroy 
trusts to which the settlor was subject. A for¬ 
mer abuse of trusb in another instance cannot be 
pleaded against a trustee who seeks to prevent 
a repetition of abuse, even if he was formerly 
implicated in the same indefensible courses 
against which be is seeking to protect (be 
property, though it would be reason for exclud¬ 
ing him from the administration of the property 

shebaii. Where apitty has purchased joint 
family property under circumstances which 
prove that he must have had notice of its 
having been dedicated to religious purposes, 
and does not show that he made any inquiries 
as to his grounds for supposing that the trust 
was legally at an end, he cannot exonerate the 
property from the trust attached to it. JuG- 
GUTMOHEENBB DOSSEE V- SOKHEEMONEE 

DOSEE, 10 B L R. = 19. P.C = 17 W R. 41^14 
M.i.A. 289 = 2 Suther 512 = 3 Sar. 23 [F., Q 

C.L.J. 418 : R.. 6 B, 393, 15 M. 424, 230. 645, 
1 G.W.N. 493, 27 C. 212, 5 Bom. L.R. 956.] 

(9) —Trusf— Private temple of tarwid—Power 
of karnamn to dispose of its prooerty ^Temple 
properties, xchether belong to family ^Competen¬ 
cy of members of family to put an end to 
temple. —Even in the case of private temples 
in which the public have u > interest, properties 
which are admittedly set apart for the temples 
cannot be regarded as Tarwad properties. As¬ 
suming that the public have no right in the 
temples, it cannot be doubtoi that the proper¬ 
ties must continue to be r^girdod as trust 
properly until at any rate all the beneficiaries 
concerned, that is. all the members of the 
family lo which the temples belong put an end 
to the temple or the temples, assuming that 
they could do so. (9 B. 169, R.) The karxiavan 
of a Tarwad cannot dispise oi property belong¬ 
ing to a private temple owned by the Tarwad. 
Quare : —Whether, when a temple has been 
founded by a tarwad for the benefit of the 
family, the members for the time being can put 
an end to the trust, so as to affoot those who 
may bo subsequently born in the family? 
PATTANUR VBLANGIRI EDATHIL RAIRU 

NAMBIAR V. Kiloth Thazhath Vittil 

NARAYAN NaMHIAR, 21 ML.J. 585. 

{10)—Hindu Law— Religious endowment — 
Succession to the Qadi of a mahant— Custom 
— Evidence—Durden of proof '-Plaintiff should 
stccceed on the strength of his own title—Plead¬ 
ings — Practice .— In determining the right of 
succession to the property loft by the deceased 
head of a religious institution, the only law to 


Religions Endowments— continued* 

be observed is to be found in custom and prac¬ 
tice which must be proved by evidence. The 
plaiotifi, in order to succeed, must prove the 
custom of the math entitling him to recover 
the office and the property appertaining to it. 
(9 A. 1, 13 I. A. 100, F.\ The plaintiff suc¬ 
ceeds upon the strength of his own title, rather 
than upon tbe weakness of the defendant. 

Gobind Parpan Rvmanuj Das v. Bala 
Saran, 6 Ind. Gas. 709. 

{\l)—Title to the properly .—In cases where 
there is no evidence as to who founded a 
religious endowment or as to the terms or 
conditions of tbe foundation, the legal in- 
fevence is that tbe title to the property or to 
the managemiut and oiutrol of the property, 
as the cise m^y oe. follows the line of inherit¬ 
ance from the f junder. MAHARAJA Jagadin- 

DRA Nath v. rani hrm^nta Kumari, 8 
Bom. L.R. 765 = 32 C 129 = 8 G.W.N. 809 = 1 
A.L.J 585 = 31 I. A. 203 = 8 Sar. 698. 

U2)— Trust property —ShehAit failing to nomi- 
nati a successor — Who should manage—Adverse 
possession -Pleadings and proof, variance bet¬ 
ween — Test — Arrangement authorizing joint 
managemint, if operative —The devolution of 
the trust upon tbo death or default of each 
trustee depends upon the terms upon wbioh it 
was created or tbe usage of the partioular 
institution where no express trust deed exists. 
(8W.R 25, P C., 1 I.A. 209, 10 1.A. 32. 9 C. 
766. 11 I.A. 94, 10 0.901. R.) Where the 
worship of an idol is founded, the office of 
shebaii is vested in the heirs of the founder in 
default of evidence to show that he has dis* 
posed it of, otherwise. (17 G, 3, 16 I.A. 137, 
R.) Hence where a shebait appointed by the 
founder fails to nominate a successor inaooord- 
anoo with the conditions or usage of the endow* 
moot, tbe management reverts to therepresen* 
tativos of the founder, even though the endow¬ 
ment has assumed a public oharaoter. (5 B.L. 
R. 181, 13 W.R. 396, 17 G. 3, 16 I.A. 137, 12 
0. 375, 25 0. 354. 18 A. 227, 28 A. 689, 29 A. 
663, 15 M 44. R ). The right of a person law¬ 
fully entitled to the office of a shebait may be 
extinguished by adverse poss'^ssion (27 M. 192, 
29 M. 283, 33 I.A. 139, 6 C.L.J. 621, 14 M. 
153, 10 I.A. 90, 6 A. 1, 17 0. 3. 16I.A. 137. R.) 
A plaintiff is not entitled to suocood on a case 
not to bo found in the pleadings nor involved 
in or consistent with tbe case thereby made. 
(11 M.I.A. 7 at 20, 4C8, 9 W.R. 9, P.0.12 M.L 
A. 470, 11 W.R P.O 27. 2 B.L.R, 64 P.0.,R.) 
On the other band, even if the plaintiff should 
mistake tbe relief t'l which he is entitled in 
bis special prayer, the Court may afford him 
the relief to which he has a right under the 
prayer for general relief, provided it is suoh a 
relief as is conformable to the case made in tbe 
plaint. (6 B.L.R. 273, 9 B L.R. 11. R ) The 
test in each oase is, whether the relief sought 
may bo granted upon the faota stated in ibe 
plaint and established by tbe evidence and 
whether tbe varianoe, if any. between the 
pleading and proof will take the defendant 
unfairly by surprise. (Jurcre,— Whether any 
arrangement made by a shebait authorising 
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two persons to hold the office jointly is opera¬ 
tive in law. SiTAD Das babaji v. Protap 
Chandra Sarma, 11 C.L.J. 2=3 Ind. Cas. 
408, [i?., 6 Ind. Cas. '26.] 

(13) —Son of a Hindu Mahant of d, whether 
entitled to succeed to the offi.ce of his father and 
the property of the institution .— Ttiis was a suit 
by the son of a Mahant of a dera or dharma- 
saldy for possession of property, alhging that 
he was entitled to succeed lo the same as the 
rightful heir of his father, and, in the alterna¬ 
tive, that, if the property be treated as the 
property of the religious endowment, he had a 
superior right of succession thereto. The 
main question for decision was whether, if the 
property be that of the religious endowment, 
plaintiS was entitled to claim possession on the 
ground of right (1) as son or (2/ as the duly 
elected Mahant of the institution, according to 
the custom among XJdasi faqirSy to whom the 
institution belonged, fields among the l/dasis, 
the married Udasis are called Bindi while 
those who remain celibate are called Nadi and 
among the former, the son succeeds and be¬ 
comes the Mahant. Further, even assuming 
there was no precedent of a son’s succession in 
the particular dera, the old rule should be held 
to prevail, that the election by the fraternity 
remove such detect, if it is one, lu plaintiff's 

title. Dasaundhi Ram v. Khazan i>ass, 112 
P.R. 1906 = 102 P.L.R 1907. (iOL P.K. 19C5 
and 136 P.R. 1889, R,) 

(14) — Hindu Law—Debatter — Hereditary 
shebaitship—Shebaiishipy validity of disposal by 
will — TJsage^Family custom.—Held by Mac- 
leauy C.J. and Mitra, J. — In the absence of 
any local usage or family custom, and where 
no case of ne'je:^sity or clear benefit to the idol 
has been made out, a shebait of a private debut¬ 
ter is not entitled to dispose of his office of here¬ 
ditary shebaitship by his will. (6 B. 298, Diss.) 
Held by Woodroffe, J. — That the question of 
usage did not affect the matter, and that the 
office of shebaitship could not be alienated by 
will RaJESHWAR MULLICK V. GOPESWAR 

Muluck, 12 C.W N. 323 = 35 C. 226 = 7 C.L. 
J. 315. 

(15) — Dindu Law —Sangat Nanak Shahi— 

Right of representative of founder of trust to 
nominate trustee.—Vf here a Nanak Shahi Sangat 
was fuundedi but no trust was created, and 
it was not shown that any usage or course of 
dealing pointed to a different mode of devolu¬ 
tion, heldy that the right to nominate a trustee 
remained vested in the founder of the endow¬ 
ment and his heirs, and it is for the other claim¬ 
ants to show that the former bad divested 
themselves, either at the foundation or after¬ 
wards, of the powers which naturally belonged 
to them. Sheo Prasad v. aya Ram, 4 A.L. 
J.365 = A.W.N. 1907, 210 = 29 A. 663. [ft., 11 

-C.L.J. 2 = 3 Ind. Cas. 408.] 

(16) — Right to shebaitship — Acquisition by 
more than \2years' adverseposssssion .— A person 
JOiay acquire a right to shebaitship by more than 

years* adverse possession as shepaity even 
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though his nomination to the office may be 
invalid. 3AGAN NATH DaS v. BIH BHADRA 
Das, 19C. 776. [ft., 18 M. 342; Appr., 37 P. 

W.R. 1908 = 53 P.R. 1909.] 

(17 & 18)—Debutter property, oxonership of .— 
The ownership of the debutte*' property is vested 
in the idols, the shebaits ben.g. sirictlj spenk- 
ing, not trustees for the idols, but maungera, 
though there is this peculiarity that alt tran¬ 
sactions, including even litigaiion, are carried 
on by the managers in their own names. 
JUGGODUMBA DOSSEE v. PUDDOMONEY 
DOSSBE, 18 B.L.R. 3l8. [ft., I'/i B. 247, 28 B. 

215, 27 M. 435 = 14 M.L.J. 105, 2 C.L.J. 460 ; 
D.. 23 B. 22.] 

(19) Hindu Law — Debutter private — Con¬ 
version into secular property — Consensus of 
family^Heal or nominal debutter—Tcsi—Deal¬ 
ings with property ^Release by Government, 
effect of Shebait right, alienation of, to co- 
shebait —• Validity — Idol—Breakage of. —Proper¬ 
ties dedicated to a family idol may be converted 
iuto secular property by the consensus of the 
family. Held —that in this case the properties 
if originally debutter have been so converted with 
common consent. In dealing with a question 
as to whether properties alleged to be debuUer 
are really debutter or only nominally so, the 
manner in which the dedicated properties have 
been held and enjoyed is the most important 
point for consideration. Release by Government 
is not conclusive evidence of property being de¬ 
butter, (21 W. R. 365, F ) Shebaite tight cannot 
be transferred even to a co-shebait or to one who 
is next in succession. (4 I.a. 69. 19 A. 428, 22 
C 989, ft., 6 B. 298, Not F.) Qucste :—Whether 
an idol which has been broken is capable of 
holding property. Gobinda KUMAR ROY 
Chowdhury V. Debendra Kumar Rot 
CHOWDHURY, 12 C.W.N. 98. 

(20) — Shebaitship — Mohunth — Transfer, 
power of—Superior and subordinate Mutt, rela¬ 
tion of Election of Mohunth—Custom govern¬ 
ing Mutt—Conditional decree giving possession 
till a Mohunth is duly installed, if to be passed. 

A Mohunth of a mutt cannot transfer the 
right of management vested in him, though 
coupled with the obligation to manage in con¬ 
formity with the trust annexed thereto. (4 I.A 
76i 23 M, 271 = 27 I.A. 69. ft.) Where one 
TTtuff is subordinate to another in the sense 
that the latter has the right of nomination of 
the Mohunth of the former, the Mohunth of 
the former mutt cannot by a deed of transfer 
alienate bis rights in favour of the Mohunth 
of his superior mutt. Tnere is no fixed rule 
which regulates the relation between a superior 
and a subordinate mutt, even if a mutt is sub¬ 
ordinate to another, it must be governed by its 
own rules of managemeut, (20 W.R. 217, P.C., 
10 M, 375. ft.) In the ca^e of ynuits, the cus¬ 
tom governing the particnlar establishment 
has to be proved. (11 M.I.A. 405, 9 C. 766 = 10 
I.A. 32 = 13 0 L.R. 30, 1 M.LA 209, ft.) In 
the case of mutts, there is no uniform custom 
applicable to all mutts so far hs the question of 
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succession to the office of Mohunih is concern¬ 
ed. \27 M. 435, 12.) In cases in which a Mo- 
hunlh 13 allowed by custom to nominate bis 
successor by word of mouth or by a will, such 
noaiination is subject to the confirmation of 
the entire body of i'anyasis of difierent mutts, 
who are invited to be present at the ceremony 
of lustailation when the new Mohunih is 
invested with Chudder or the robe of office. 
When no custom is proved and no authority 
in the outgoing Mohunih to make a nomina¬ 
tion is established, the Mohunih should be 
elected by ail the Sanyasis of the institution. 
(1 A. 539, 7 C.W.N. 146, li.) Where the 
plaintifi has not asked for declaration of his 
rights to nominate a Mohunih for another 
mull, nor in the plaint stated precisely the 
nature of the relations oetweeu the two 7nutts 
but claimed title in himself on the basis of the 
Suparaanama (which created no valid title in 
him in the disputed properties), he cannot, at 
the appellate stage of the case, be permitted to 
turn round and uay that he is entitled to have 
a decree for administration, to recover posses¬ 
sion of the disputed properties and to keep such 
possession till a Mohuntfi has been appointed. 
Prayaddasv. MOeUNTH Kriparam. 8C. 
L.J. 499. (14 M. 1, D ) 2 Ind. Gas. 386 

-14 C.W.N. 191.] 

(21) — Absolute sale or gi^i in Javour of iemple 
—Power io appovtii manager of land — Deed in 
donor's custody — fi^ffecl—Construction oj deed 
—Subsequent conduct of parties. —Where a 
deed is in terms an absolute sale or gift in 
favour of the temple, the fact that the donor 
is permitted to retain the instrument cannot 
be taken as sufficient to show that he also re¬ 
tained the ownership of the land. And where 
the deed is clear, the evidence of tb0 9ubse(][UeQt 
conduct of the parties, many years after its 
execution, cannot assist in construing its langu¬ 
age or terms. A person making over the land 
absolutely to the temple has no power to give 
any other person any right of managomeut ol 

it. Krishna Pillai v. arunachelIjA Chet- 
TIAH, 18 M.L.J. 304. 

(22) — Temple — Manager of a temple —Trustee 
•/ the pTopety—Services of the temple performed 
by rotation, —The Manager of the tempi*' is by 
virtue ol his office the administrator of the 
property attached to it. As regards the pro¬ 
perty the manager is io the position of a trustee. 
But as regards the service of the temple and 
the duties that appertain to it, he is ratuer in 
the position of the holder of an office or dignity 
which may have been originally conferred on a 
single individual, but which, in course of time, 
has become vested by descent in more than one 
person. In such a case, in order to avoid 
confusion or an unseemly scramble, it is not 
unusual, and it is certainly not improper, for 
the parties interested to arrange among them¬ 
selves for the due ezeoution of the iunctiona 
belonging to the offioo in turn or in some settled 
order and sequence. There is no breach of 
trust in such an arrangement nor any improper 
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delegation of the duties of a trustee. RAMA- 
NATHAN V. Murugappa, 8 Bom. R. 498^ 
16 M.L.J. 265 = 10 C.W.N. 823, P.G.s29 M 
283 = 1 M.L T. 327 = 3 A L.J. 707=4 G.L.J.189 
= 33 l.A. 139. 

{23}--Manager of pagoda—Reg. VII of 1817 
— Admissibility in evidence of previous judgment 
against a stranger. —A suit was brought by the 
trustees of a certain pagoda for the recovery ol 
certain villages from the defendant, on behalf 
of the pagoda, and to declare a copper Sannad, 
purporting to be an ancient grant on which 
defendant based bis title, a forgery. The 
Board of Revenue had placed the defendant in 
possession in 1858.—HeU, by Innes, J., that the 
title to manage must reside in the pagoda if it 
did not reside in the defendant, that the evi¬ 
dence abundantly negatived the title of the 
defendant and that the plaiutifi was entitled 
to possess and manage the property as trustee 
of the temple ; upon the question whether 
plaintiff was precluded from recovering during 
the life-time of the defendant by the order of 
1858 placing defendant in possession held, that 
the Government could not create a valid title 
to more than they themselves possessed, that 
they had simply taken over the possession and 
management of the endowment and afterwards 
given It over to defendant, and that, by so 
doing, they relieved them-^elves of the trust 
they had uudertakon under Rog. VII of 1817, 
but did not thereby appoinc defendant a 
manager under Keg VII of 1817. —Held also 
that the judgment in a previous suit io 1319 in 
which the cousin of a former manager sued him 
for the partition of certain villages, some of 
which wore inoluied io this suit, and in which 
it was decided that the manager was manager 
and not owner, was a decision upon a question 
of public right and was receivable against the 
defendant. Kindsrsley, J., agreed generally, 
but doubted if the judgmout in 1819 was upon 
a matter of such general interest as to be good 
evidence against a stranger. NALLATHAMBI 

Battar V. Nellakumara Pii:iL.\i, 7 M.H.C. 
306. 

(24) —Hindu Law—Religious endowment— 
Powers of manager — Relative position of 
Mohunts of Ttrpuntal Mutt and of Benares 
Mutt, —The mohuut of the mutt at Tirpuntftl, 
Zillah Tanjore, in the Madras Presidenoy. sued 
the mohunt of the mutt at Benares in the 
Oivil Court of that place for the right to 
manage and to superintend as proprietor the 
mutt and Chuttur afiairs at Benares, and also 
to manage and superintend the temple of Sri 
Kedareshur, to recover certain moveable and 
immoveable property belongiogto the said mutt, 
ohuttur and temple, and to have an aooount of 
the receipts and disbursements relative to the 
said temple and ohuttur, such relief being 
claimed by virtue of his proprietary right as 
mohunt and guddoe-nasbeen of the ** head¬ 
quarters mutt of Tirpuntal under whose juris* 
diotion and power the ohuttur institution at 
Benares oto., had continued from time im¬ 
memorial, by removal of the possession and 
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superintendence of the defendant, who had been 
acting as agent.” The defendent denied plain- 
tiff’s claim to the immoveable property, the 
estate situated in the chuttur and the endowed 
property, and alleged that those properties were 
acquired by and belonging to the mohunt’s 
guddee-naeheens at Benares, the ancestors of the 
defendaot, and the defendant himself, and he 
also denied that he was an agent, and he claim¬ 
ed to be the real proprietor and guddee-nasheen 
and in possession and occupation by right of 
succession to his ancestors. Held that, as the 
original foundation was admittedly at Benares, 
a holy place and as the object of the founda¬ 
tion was to afford to persons, either resident in 
the south of India or making pilgrimage 
to Benares, facilities for carrying on their 
worship, and performing their religious duties 
there, these facts raised a presumption that the 
establishment at Tirpuntal was subordinate to 
that at Benares. Held, also, that the nature 
of the transactions between the mutts was that 
the mutt at Tirpuntal fed, as it were, the 
establishment at Benares, the object of which 
was to afford facilities to pilgrims and others 
who wished to pay their devotions at Benares 
for so doing, and that the result of the system 
was that the establishment at Tirpuntal collect¬ 
ed the alms of the faithful in the south of 
India, and remitted from time to time con¬ 
siderable sums to Benares, producing compli- 
oated exchange transactions between the two 
establishments. Held, further, that the plain¬ 
tiff had wholly failed to prove either that he 
was the proprietor of the property claimed at 
Benares or that the defendant was his mere 
agent. KASHI Bashi R^maling Swamee V. 
Chitumber Nath Koomar Swamee, 20 
W R. 217, P.C. =2 Suther. 886. [R., lO M. 

375, 8 G.L J, 499, 2 Ind, Gas. 385.] 

(25 )—of management of Dharmakartas, 
6uit for declaration and injunction regarding, by 
Vadagalai Dharmakartas against Archakas of 
Thengalai sect — Processions, ceremonies, etc,, 
to which an idol in a shrine may be entitled, 
competency of Civil Courts to adjudicate on 

Discontinuance by trustees of festivals esta¬ 
blished by usage, whether can form subject of 
prescription .— The Dharmakartas of the Sri 
Devaraja Swami Temple at Conjeevaram who 
were Vadagalais instituted this suit praying 
for a declaration that, as Dharmakartas of the 
said temple and of the shrine of the Manavala 
Makamuni situate within its precincts, the 
rights and duties connected with the manage* 
ment of the temple with its connected shrines 
and the conduct and celebration of ceremonies 
and festivals therein inclusive of the annual 
Thirunakshatram othsavam devolved on them 
alone, that they, as the Dharmakarthas, were 
entitled to make all arrangements for putting 
and taking down pandals in Manavala Maha- 
munVs shrine, that the defendants, who were 
Tengalai Archakas and Paricharakas of the 
above shrine, were not entitled to act independ¬ 
ently of the plaintiffs in the matter of such 
pandals, not to carry the idol of Manavala 
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Makamuni in procession either in the prakarnm 
of Sri Devaraja Swami or outside the prakaram 
during the thirunakshatram othsavam or at any 
other time. Plaintiffs further prayed for an 
injanction restraining the defendants from 
acting independently in the said matters in any 
way so as to interfere with plaintiffs’ exer¬ 
cise of their right of management and the per¬ 
formance of their duties as Dharmakartas 
Held, per Moore, J., the plaintiffs were 
admittedly the Dharmakartas of the temple 
and as such the lower Court had rightly granted 
them the declaration as to their exclusive rights 
to make all arrangements in respect of pandals 
for the shrine independently of its Archakas 
and Paricharakas, the defendants. As to the 
further declaration prayed for in the plaint, 
which related to the carrying of the idol of 
Manavala Makamuni in procession and which 
were disallowed by the District Judge, held, 
the District Judge was right in having refused 
to give any declaration as to the processions. 
It cannot be maintained for a moment that 
any Court can adjudicate as to the rights, pro¬ 
cessions, ceremonies. &c., to which any shrine 
or idol may be entitled. Farther, the question 
as to the processions in which the idol should 
be carried and the manner in which such pro¬ 
cessions should be conducted is not one 
which can be decided in the present suit 
between the Dharmakartas and certain temple 
servants the question being one which does not 
in reality arise between them. The persons 
mainly interested in these ceremonials are the 
worshippers at the shrine of Manavala Maha- 
muni and the defendants do not in any way 
represent such worshippers and, whenever the 
latter feel aggrieved by the manner in which 
the processions are carried out by the Dharma¬ 
kartas, they have their remedy under Act XX 
of 1863. On the contention of the defendants 
that, being Vadagalai themselves, ih.eDharma- 
kartas have intentionally and in breach of their 
duty, failed to carry cut the establi.shed worship 
of the Thengalai Manavala Mahamuni deity, 
in omitting to carry the idol in procession on 
specified occasions, held, per Sankaran Nair, 
J., the proper persons to carry out the proces¬ 
sions being the Dharmakartas themselves, it is 
very doubtful whether they could contend that, 
where the procession formed part of the public 
worship in the temple or was in accordance 
with established usage, a breach of trust on 
their part in not carrying out such procession 
for some time could justify them in really alter¬ 
ing the worship. The question in such cases 
is what is the established usage in the temple, 
and, in the absence of any such usage, what is the 
worship described in the Shastras. Absence of 
any procession for a long period of time may be 
evidence against such usage or of its discontin** 
uance or cessation if the usage had existed 
before. But no such discontinuance can be 
implied where, as in this case, the conduct of 
the Dharmakartas was challenged immediately 
and whether they can be allowed to set up 
their own breach of trust for a long time to 
justify its continuance may well be doubted* 
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As to the decision of the lower Court that the 
question as to the procession was res judicata 
by rp-i-!on of prior decisions between the Dhar- 
viakattdfi And Archakas. held, it was doubtful 
whether any decision between these two alone 
could be binding as between the Vadagalais or 
Theugnlais or any other persons interested as 
to the form or mode of worship in the temple. 
Held, further, that the question whether cer¬ 
tain processions had to be carried out in a 
temple as a part of the worship therein was 
not a question of a civil, but of a religious 
nature, and it has to be decided with reference 
to considerations and arguments with which 
our Civil Courts are ordinarily unfit to deal ; 
and a decision, therefore, of such a question 
by a Civil Court for the purpose of granting 
any relief can hardly be said to be a decision of 
a competent Court so as to bind the parties in 
subsequent suits bH?.ed on a different cause of 
action or for a different relief. VANAMAMALAI 
BHASHYAKAR V. Krishnaswami Thatha- 
CHARIAR, 16 M.L J. ISO. [F., 7 M.L.T. 311* 
li., 30 M. 158 = 17 M LJ. 1 = 2 M.L.T. 69.] 

(26)—Ciy. Pro. Code. 1882, s. 539—Leave to 
sue for appointment by Civil Court of committee 
for temple management—Court 7iot to go beyond 
terms of sanction — Right to demand accounts 
from Mahant. A Collector simply ‘^accorded 
permission’" to the plaintiffs to sue for the ap¬ 
pointment by the Civil Court of a committee 
for the management of a religious trust and for 
securing any other reliefs claimable under the 
section. It was hold that the Court had no 
jurisdiction to widc-n the scope of the suit, so 
as to enable the plaintiffs to ask for any other 
reliefs not covered by the leave granted, as, for 
instance, the removal of the defendant from 
his office of Mahant Held, further, that it 
was not incurabont on the Mahant. who must 
be presumed to bo the manager of the institu¬ 
tion. to render, in the absence of a custom to 
the contrary, accounts to the worshippers. 
Except in c.ases whore satisfactory proof is 

adduced that a religious or charitable institu¬ 
tion is mismanaged ho as to necessitate judicial 
interference, Civil Courts are not warranted in 
thrusting a scheme of management ou such in¬ 
stitution. PUBM SlNQH V. LABH SINGH 89 
P.R. 1901. [R., 79 P.R. 1908. Note ; Cons., 

127 P.R. 1908 = 123 PAV.R. 1903.] 

{21)—Religious endoiuments—Alienation by 
present trustee—Binding nature of alienation 
up07i succeeding trustee—Bombay Act II of 
1363, s. 8, cl. (3)—Religious endowments in this 
country, whether they bo Hindu (devasthan) or 
(sevasthan), or Mahomedan Uvaqf), are not 
alienable, though the annual revenues of such 
endowments, as distmguished from the corpus, 
may, for purposes essential to the temple or 
other institution endowed, bo occasionally 
pledged e.g. “ for the proper expenses of keeping 
up the religious worship, repairing the temples 
orothor possessions oftbo idol, defending hostile 
litigious attacks, and other like objects, the 
power to incur such debts being, however, 
measured by the existing necessity for incurring 
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them Bombay Act II of 1863, in fact, coi- 
tained no new law, and it was merely declara¬ 
tory of the pre-existing common law of this 
country which does not ordinarily permit the 
alienation of religious or charitable endow¬ 
ments. Even if its provisions euaoted a differ¬ 
ent and new law, yet, not having been made 
clearly retrospective, it cannot affect aliena¬ 
tions made prior to it. NaRAYAN v. CHINTA- 
MAN AND MORESHVAR. 5 B. 393. [.F. 27 

M. 465, P.B. = 14 M.LJ. 31. 3 Ind Gas 
353= 11 C.L.J 317 = 14 C.W.N. 635 = 37 c! 
179; R., 6 B. 546, 8 B. 432, 15 B. 625. 20 B 
495, 22 B. 475, 27 M. 435 = 14 M.L.J. 105 • D * 
25 A. 296 = 23 A.W.N. 50.] 

( 28 ) — Beads of Mutt Powers of alienation — 

Extravagant personal expenditure not binding 
on the Mutt property.—The income of a Mutt 
was Rs. 20.000, of which Rs. 10,000 was 
required for the maintenance, properly so 
called, of the Mutt and the balance of 
Rs. 10,000 was at the disposal of the Pandara- 
sannidhi for his personal expense. The Pandara- 
sannidhi had to go on a journey of 50 miles to 
Maduri for 10 or 14 days to give evidence in a 
certain suit. He took with him Rs. 300 and 
borrowed Rs. 1,500 at Madura, merely stating 
that it was required for the purposes of the 
Mutt. The plaintiff sued the Pandarasannidbi 
for the amount of Rs 1,500. He died during 
the bearing of the suit and the present head 
of the l\rutt was brought in as second defend¬ 
ant. It was held that the debt could not be 
regarded as binding upon the property of the 
Mutt or its income iu the bands of his successor, 
and that the decree against thesocond defendant 
should bo restricted to the personal assets of 
the late Pandarasannidbi in his hands.— Per 
Benson, J. He ids of Mutt cannot alienate 
or charge the corpus or income beyond their 
own life-time, except for the purposes necessary 
for the maintenance of the Mutt as such. 
(27 M. 435, F.; 2 M. 175, Comme^ited up 07 i.) 
It is true that a Pandarasannidhi has to 
maintain a certain amount of state, but such 
maintenance should bo made out of the current 
income and should not bo considered a suffi¬ 
cient reason for encumbering the Mutt pro¬ 
perty or binding the income in the hands of 
the borrower’s successor.—Per Wallis, J.— 
Hoads of Mutt cannot, in any view, exceed 
the powers of alienation of a limited owner, as 
defined in Hanoomtiu Persaud Panday v. 
Afwsumaf Babooe Mimraj Koonwer (6 M.l.A, 
393.) Sri.math Daivasigamony Pandara 
Sannidhi alias Nataraja Desika Pandara 
Sannidhi v. Kurpusawmi, 17 M.L.J. 40. 

(29) —Suif by ivorshippers for declaring a» 
alienation of temple property invalid— Nature 
of decree — Trustees can be placed i» yo 5 se 5 stoti 
in the same suit, and need nof be referred to a 
separate suit —Sait by worshippers in a temple 
against the trustees thereof and their alienee, 
to deolaro an alienation of temple property 
invalid.—/ifW that, where the alienation is 
declared invalid, possession of the property 
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may be awarded to such of the defendants as 
are trustees. The suit being one to enforce 
the claim of the temple, against the person who 
holds temple-property without title, there is 
no reason why the trustees should be referred 
to a separate suit to obtain possession on its 
behalf, when possession may be given to them 
in this suit. No injunction, as against the 
trustees, against the alienation, is necessary, as 
they will hold possession, not on their own be¬ 
half, but only as trustees. A. SUBRAMANIA 

Iyer V. Nagarathna Naicker, 20 M.L.J. 
151 = 8 M.L.T. 111 = 5 Ind. Cas. 901. 

(30) —Trans/cr of religious trusts—Malabar 
Law — Endowment. — A transfer of religious 
trusts is void, no distinction can be drawn bet¬ 
ween one in perpetuity and one for ninety-six 
years. Rama Varma Tamb.aran v. Raman 
Nayar, 5 M, 89. 

(31) — Temple-lands —Power of trustee to 
grant permanent lease —Occupancy rights. — The 
suit lands were ryotwari lands with patta in 
the name of the temple. The defendants set 
up occupincy rights, relying upon certain 
documents in which such words as “perma¬ 
nent,” “ you and your heirs ” were used. Held 
th-it these terms did not confer a permanent 
right, having regard to the history of the 
Revenue Settlement of the district. Held also 
that it is not competent to the trustee of a 
temple, in the absence of special circumstances, 
to grant a permanent lease of temple property. 

Muthuvelu PILLAI V. aiyasami Naik, 
7 M.IiT. 386 = 6 Ind. Cas, 7. (27 M. 291 

P.C,, Appl.) 

(32) — Temple property ^Permanent lease ofy 
at unvarying rent — Invalidity — Power to 
alienate corpi^s of temple property—Necessity 
justifying such alienaUon — Instances—Powers 
of shebait, extent of, —An alienation of temple 
property on a permanent lease at an unvarying 
rent or a fixed premium is not sustainable 
(13 M.I.A. 270, 27 M. 291, 36 C. 1003, F,; 
19 M.L.J. 208, 28 M. 391, R.) The fact that 
the property leased is a building site does not 
appear to be any justification for leasing the 
property at an unvarying rent. There is no 
rule of Hindu law which absolutely prohibits 
the alienation of a corpus of the temple 
property, where there are sufficient circum¬ 
stances of necessity requiring it. That such 
alienations ought only to be resorted to as 
extreme measures in the absence of other 
reasonable means of providing for the 
needs of the temple may well be accepted 
as tbe canon of the judgment in regard 
to the validity of particular alienations (27 
M. 435, 27 M. 465, Doubted, 36 C. 1003, P.C., 
4 I. A. 52, Expl. ; 27 M. 466. 6 B. 346, 
12 B. 247, 2 I. A. 145, 6 M I. A. 393, R.) 
The powers of the shebait of an idol are those 
of a manager of an infant heir. Necessity 
which may be sufficient for the charging of 
the rents and profits is not sufficient for the 
alienation of the corpus. —The physical and 
moral requirements of a human infant are 
difierent from the requirements of an idol or an 
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object of public worship suited to the faith and 
rituals and religious traditions of tbe commu¬ 
nity for whose spiritual ministration it has 
been set up. The requirements of daily worship, 
of buildings suitable for the carrying on of such 
worship, and even of tbe essential festivals 
intended to cultivate the religious emotions 
of the public for whose benefit the temple 
is dedicated, may afford grounds for the aliena¬ 
tion of part of the corpus of the property of the 

temple. Sreemuth Devasikamani Pandara 
Sannadhi alias Nataraja Desikar v. 
PALANIAPPA CHETTI, 20 M.L.J. 969. 

(33) — Charitable endowment-^'!rastee's com¬ 
petence to grant permanent tenure^Power of 
Collector under Reg. VII of 1817— for 
ejectment—Nature of interest in holding—Lease 
new for confirmatory—Purakudi — Ulavadai 
Miras.—The effect of Reg. VII of 1817 is to 
supersede the powers of managers to alienate 
charitable property and to sanction the revi¬ 
sion oi existing appropriations, if unduly made. 
The Collector who is an ex officio local agent of 
the Board of Revenue, in whom the general 
superintendence of ail charitable endowments 
was vested by Mad. Reg. VII of 1817, must 
see that the endowment is not unduly appro¬ 
priated, A permanent lease of temple land 
made by the manager of a temple in 1820 was 
held liable to objection in the absence of strong 
grounds justifying it. \F., 23 M. 391, 5 M. 
L.T. 220 = 19 M.L.J. 208.1 Held on the evi¬ 
dence in this caae that the muchiiika executed 
in 1832 evidenced the creation of a new 
lease and not the confirmation of a previous 
permanent grant of 1813. The word “ pura- 
kudis ” has a definite meaning, whilst the 
expression “ ulavadai mirasdars ” is of doubtful 
signification. The permanency of the tenure 
was held not proved, in the circumstances of 
the case, by the mere fact that in certain docu¬ 
ments the tenants were described as “ ulavadai 
mirasdars"^ when in other more important 
documents they were described as “ purakudis.^'^ 

Seena Pena Rbena Seena Mayandi Chet- 

TIAR V. CHOKKAIilNGAM PiLLAI, 2? M. 291 
PC.=8 C.W.N. 545 = 31 i.A. 83 = 14 M.L.j! 
200 = 8 Sar. 587, (6 M.H.C. 164, 11 M. 77 

5 M. 345, R,) 

(34) — Profits of debuttur properly, extent of 
as ignabtlity of—Actual possession to be looked to^ 
—Tbe profits of a deubttur mahal may be assign¬ 
ed so long as Che Deb seta is duly kept up ; and, 
in this case, it was not shown that the Deb seba 
was not so kept up. Also, both the lower 
Courts had found on the evidence that the in¬ 
tervener had neither ticie to nor possession of 
the lands in suit, while the evidence proved the 
plaintiff’s possession, and as it was actual pos¬ 
session that has to be looked to in such a case, 
and the plaintiff's actual possession was proved, 
be was entitled, under s. 77 of Act X of 1869 
to a decree in this suit for rent. MAHARANEE 

Shibessubeb Dabia V. Mr. John Beck¬ 
with. 3 Act. X. 152. 

{35)—'Religious trust—Appointment of anagent 
by trustee, not an assignment of the trust ,—A 
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person in possession of certain lands, subject 
to the performance of a religious trust from the 
income thereof, executed a document empower¬ 
ing the plaintiS to hold possession of the land 
for a certain number of years and to collect 
the income and apply it properly for the pur¬ 
poses of the trust. Though the document was 
headed a “ trust-deed'* aud the plaintiil was 
therein styled as trustee, there was no assign¬ 
ment of the trust so as to render the deed in¬ 
operative. The relation created thereby was 
only that of principal and agent for a limited 
period, without impairing the original trustee's 
responsibility to carry on the trust. Kbish- 
NAMACHARbU V. RANGACHARLU, 16 M. 73. 

(33 )—Religious institution—Power of manager 
lo alienate property for necessity—Power to 
incur debts binding on institution. — Tnougb 
property devoted to religious purposes is, as a 
rale, inalienable, it is competent for a person 
like a Mobant holding the position of the 
manager of the property to incur debts and 
borrow money for tho upkeep of the institution, 
and bo c^n, in the evpaoity of such manager, 
alienate tho property if that be absolutely 
necessary. The power to incur such doots, 
however, must be measured by tho existing 
necessity for incurring thorn. lu considering 
whether it was necessary to raise money for 
the purposes of the institution, tho income as 
woll as the necessary expenses for the iostitu* 
tion must be taken into account. BiSKEN 
Das V. Ghasita. 39 P.R. 1882. (95 P.B. 

1879, R.) [R., 127 P.R- 1903 = 123 P.W.R. 

1908.] 

(37) — Debt incurred by deceased jnanager of 
mutt—Liability of successor to pay off awoitnf 
from the income of the mutt property —iVeccs- 
sity for creation of a charge by the deceased 
manager. —Where a debt was incurred by tho 
defendant’s predecosMor in ofhee as manager of 
mutt, for purposes necessary for the maiuto- 
nanco of tho institution, a doorco limiting the 
liability of the estate to the income of the 
mult may be validly pa'^soi, alihough the dcot 
was not made a charge on the estate by the 
deceased manager, in the same manner as tho 
estate of an infant may bo liable for a contrict 
by the guardian without any express charge 
over tho estate having been given. Nataua.ia 
Desikau v. Noor Mahomed rowthen, 17 
M.L.J. 553 = 3 M.L.T. 93 = 31 M. 47. (27 M. 435, 

4 I.A. 32, P.O., 17 M. lOG, 20 B. 61, R.) 

(38) —5uif for recovery of advances made to 
debutter esfafe -Sbobait/or f/ie lime being not : 
ascertained—Court not asked to determine that 
question —AfainfainabiRf^ of suit - Shobaits, riot 
personally liable—Debts due by debutter estate — 
Suit against shobait personally—Arts. 36, 120, 
sch, II, Act XV of 1877.—Where, in tho case of 
rotation shebaits, the shebaits for the time 
being had to advance money out of his own 
estate to meet the expenses of the debutter 
estate and the plaiatiHs as his heirs and legal 
representatives, sued for the recovery of tho 
said money, as also for monies realised by one 
of the defendants out of tho debutter estate, and 
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the plaint stated that, as it was not certain 
who amongst the defendants was entitled to be 
shebaits, all of them wore made parties, but 
the Court was not asked to determine who was 
entitled to be shebait, it was held that the suit 
was not maintainable, inasmuch as it was net 
stated in the plaint who the person was that 
was entitled to represent ihe estate as s/ie6aif 
for the time being, and the plaintiffs had not 
asked for the determination of the question. 
Creditors of a debutter estate are not entitled 
to any relief against a person (not ascertained 
to be the shebait for the time being) personally, 
simply on the ground of his having realised 
money from the debutter estate. A suit by 
the SODS of the deceased shebait of a debutter 
estate, for the recovery of advances made by 
the deceased on account of the debutter estatoi 
at a time when be had been wrongfully kept 
out of office by the defendant, who had claimed 
the office as against the deceased and who had 
realised money from the debutter estate, would 
bo governed by art. 3G, sch. II of tho Limita¬ 
tion Act, if the suit be framoi as against the 
defendant personally; but if the suit be framed 
as one against the defendant as repceseoting 
the debutter estate, it would be governed by 
art. 120, and limitation would begin to run. 
not from the tim) when the advances were 
made, but from the time when the plain¬ 
tiff’s father died. RA.TAH PEAR7 MOHAN 

Mukeiueev. narendra Krishna Mdkbr* 
JKB, 8 C W.N. 273. 

(39)— Suit on a pro-note by Head of a Mutt 
—Execution of decree against successor—Sishyas 
or disciples, posifiou of. —The decree obtained 
against tho Pandarasannidhi of a Mutt, for 
tho money due on a pro-note executed by him, 
for necessary purposes binding ou the Hiutt, is 
enforceable against any person, who is the re¬ 
presentative of tho Mutt, at the time of the 
execution proceedings, subject to his right to 
set it aside, for adequate reasons, in a properly 
framed suit. The Sishyas or disciples of the 
Mutt are not oo-owners with tho Head; nor 
have they got such interest in tho Afuff pro¬ 
perty, as would entitle them to be made 
defendants in a suit to recover money or pro¬ 
perty from a Pandarasannidhi. MANIKRA 
VASAKA DESIKAR V. B.ALAGOPALAKRISHNA 

Chbtty, 16 M.L.J. 415 = 29 H. 553. (27 M. 
435. 9 M. 80, 14 B.L.R. 450. R.) 

{•±0)—Temple trustee, xohother public trustee 
— Personal liability for debL —The fact that a 
temple trustee borrowed for tho purposes of the 
temple does not affect his liability to the 
person, who lent the money to him, suoh a 
trustee not being a public trustee. PASU- 
PATHI PlLLAI V. SUNDARAPPIER, 2 M.L.T, 
268. 

(41)— Shob.iit, trespass by —Afesne 
liability of idol for — Shobait’s position—Repre¬ 
sentation of idol .— Where a deoroe from mesne 
profits, following a previous deoreo forrooovery 
of possession of immoveable property, was 
passed against one P he was described therein 

as shebait. Held that the decree should.ba 
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taken as made against the idol, the suit having 
been defen led on behalf of the idol and for its 
benefit. Tbe position of ?Lshebait as represent¬ 
ing an idol discussed. Raja Pramada Nath 
RAY V. SHEBAIT PURNO CHANDRA ROY, 12 

C.W.N. 550 = 7 C.L.J. 514 = 35 C. 691. 

(42) — Right to irmteesliip bzrred—Right to 
recover endowment property aUo oarred.—PUin- 
tiSs sued for possession of (a) certain rights 
in certain temples, (6) the consecrated idols of 
those temples, and (c) certain properties attach¬ 
ed to the temples. On tbeir suit being dis¬ 
missed as time-barred, the plaintiSs appealed 
and specially limited their relief in appeal 
to (c). Thus their right to reliefs la) and (6) was 
lost. Held, that the appeal must fail. If tbe 
right to recover the office of trustee is lost by 
the dismissal of the suit, the right to recover 
a portion of the endowments must fall to the 
ground along with the trusteeship. GOVINDA- 
SAMI PILLAI V. DAKSHINAMURTHI POOSARI, 

filnd Cas. 760 = 9 M.L T. 105. 

(43) — Religious endowment for worship of 

household idol—Suit by trustee of eniowment 
to recover prooerty sold in execution. —It was 
found by the lower Court that the lands in 
question had been assigned to plaintiS and his 
descendants as trustees for a religious purpose, 
and that the sale in execution of such property 
to the defendant was therefore void. Throwing 
out the contention for the defendant-appellant 
that the endowment in question was not a 
religious one to which tbe law will give efiect, 
the objeot of it being the worship of a private 
family idol, and not the benefit of the general 
public, it was held that such adistinction which 
obtained in English Law with respect to 
charities did not obtain under any of Hindu 
Law texts. The gift created a religious endow¬ 
ment, and tbe present suit, as it had been 
throughout treated, was not one brought to set 
aside a sale by a party to the suit in which tbe 
sale was made ; but one by the trustee of an 
endowment to recover the property thereof to 
which the limitation of twelve years was to be 
applied. Rupa Jagshet v. Krishnaji 
GOVIND. 9 B. 169. [R., 12 B. 247, 20 B. 

495. 28 B. 215, 33 M. 75 = 19 M.L.J. 651 = 6 
M.L.T. 199; D., 12 M. 387.] 

(44) — Trust-deed not carried into effect — Pro¬ 
perty sold in execution against settlor—Heir of 
:8ett\or, whether could proceed against the exe- 
xution-purchasers. — A Hindu executed and 
registered a trust-deed of certain property, but 
-the trust was never carried into effect, and was 
once even disclaimed by the settlor, who, with 
his brother, treated the property as their own, 
available in the ordinary way for the payment 
.of their debts. The property was sold in exe¬ 
cution of decrees against the settlor and his 
brother. The widow of the latter claimed the 
property from the Court-purchaser in the capa¬ 
city of heir to tbe settlor. Such interest as 
the judgment-debtors had was saleable and was 
-sold, and the plaintiff, with her claim based on 
inheritance from them, could not say that she 
•possessed any independent interest which did 
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not pass by the sale. SUPPAMMAL v. ThB 

Collector op Tanjore. 12 M. 387. (9 B. 
169, D.i [R., A.W.N. 1908, 34 = 5 A.L.J. 23 
= 30 A. Ill ; D , 13 M, 402.] 

(45) — Succession Certificate Act (Acts VII of 
1889, and XXVII of 1860)— Heirship, Certifi¬ 
cate of—Manager of endowment. —A trustee of 
a religious endowmeot succeeding another 
trustee need not cake out a certificate to enable 
him to sue fcr a debt due to tbe institution. 

Srimant Raja Yarlagadda Mall.aicar- 

JUNA PRASADA NAYADU BAHADQR ZAMIN- 
DAR GARU V. MAKERLA SRIDEVAMMA, 1 

C.W.N. 497, P.C.=20 M. 162 = 24 I.A. 73 = 

7 Sar 205. [R., 28 B. 215=5 Bom. L.R. 

932.] 

(46) — Several co-sharers in an endowment, 
right, of each to recover possession personal, not 
hereditary —Money spent towards endowment by 
one co-sharer—Widow of co-sharer competent to 
recover* —Oue S bad been appointed minaging 
trustee to conduct the worship of oertaio idols 
with an annual allowance of a sum of money 
secured on the revenues of certain villages of 
which he was in possession. He brought the 
suit to recover possession of his rights on the 
ground that he had been ousted by his brothers, 
irhe other co-sharers in the endowment, and 
claimed wasilat for the time he had been kept 
out of possession and during which he had paid 
the expenses of the idols out of his own pocket* 
He obtained a decree for possession, and subse¬ 
quently. on appeal, an order for the usufruct 
collected during his ouster. S died without exe¬ 
cuting his decree and, on the application of hia 
widow, the principal Sudder Ameen allowed her 
to take out execution against the judgment- 
debtor on the ground that as the representative 
ol her husband she was entitled to succeed to 
his property. There was no proof on the record 
that the services of the idols were kept up by S, 
out of his own resources and the decree had 
proceeded entirely on the right of S to recover 
possession which right was personal to the hus¬ 
band as trustee of the endowment and did not 
descend to his heir, and so the High Court, re¬ 
versing the order of the Principal Sudder Ameen, 
held that the widow could execute the decree 
neither for possession nor for wasilat, as the usu¬ 
fruct of tbe land was the property of the endow¬ 
ment. The High Court was, however, of opinion 
that it was yet open to the widow to show in a 
regular suit that, during the time of her hus¬ 
band’s dispossession, he. notwithstanding the 
failure of the trust fund, paid the expenses of 
the idol’s services at his own cost. On giving 
such proof, she would be entitled to recover 
any sums so paid from the judgment-debtor* 

Radha Jeebun Moostopee V. Tara Monb 

DOSSEE, 3 U.R. Mis. 25* 

(47)— Trustees—Power of one trustee to pass 
receipts — Withdrawal of power. —In the ease 
of religious or charitable endowments, it is 
permissible for one trustee to pass receipts foe 
rents or dividends. If the other trustees with¬ 
draw the power of one of their numbers, and 
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iDforcD the person who bjis to uiiike the pfvy* 
dent, of such withdrawal of power, the receipt 
signed by that one raav not be binding on the 
other tnisrpo-). R^MUMiU v. COMMITTEE 
OF RaiMEShwar, 1 Bum. L.R. 667. 

(48)—Res judicata— Endowment —S imsthan 

Collection of rents. —D-fendnot in the prefeut 
case had sued the plnintifi herein (o rrccvira 
share of certain property moveable and im- 
moveable. Tbe defence in that case was that 
the immoveable propert)’ had been set apart 
for the expenses of a samsthnn or religious 
establishment. The t-uit was dismissed by tbe 
Badar Court, SubS'quently, the deftiidant 
herein brought another .«u«t against the present 
plaintiff to recover possession of a half-share 
of 18 miras fields in the village of Daithan. 
That claim was rejected on the ground that 
the suit was on a cause of action which had 
been beard and determined by a Court of com¬ 
petent jurisdiction, (nami-ly) the Sadar Court, 
in the suit above referred to. The plaintiS 
then brought the present action to recover 
certain sums collected by the defendant Irom 
the cultivators of the village of Daithan. 
Meld that the defendant was not justified in 
making the collections which were the su'oject 
of the present suit, by reason of the previous 
decision above referred to and reliting to the 
village of Daiihan. He was accordingly 
orderid to hand c.vcr the colleciions to the 
plaintiff. DaDO RaVJI v- DIN.VNaTH RaV.TI, 

2 B H C. 72. 

(<191 -Right of worshippers at a temple, to sub- 
scribe for its testivnls—No right i 7 i any one to 
subscribe solely to the txclusim of others^ —Any 
worshipper lu entitled to take part in the wor¬ 
ship ID a temple at any time or at any festival 
(6 SL 151, 23 M. 298, R.J and to subscribe to¬ 
wards the funds necessary foriho performance 
of the festival and, even though sufiiciunt funds 
tava already been subscribed for, to require 
that bis subscription may also be utiliz;d for 
that purposa ; but, no one and no special brdy 
of worshippers can claim the right to subscribo 
the funds necessary for a putpoular fosiival to 
the exclusion of other worshippers or subscri¬ 
bers and the plaintiffs' present suit therefore 
has bten rightly dismis-ied by the Lower Courts, 
for their civiinisfora declaration thtt they 
alone are entitled to subscribe to the fosiival 
in question to the exclusion of all o'her wor¬ 
shippers, tbe trustees having no right to get 
funds for the festival from any one else. 
VAIDINATHA THAM151UAN v. CHXNDHA- 
6EKARA DIKSHITau, 13 M.L.J- 458. 

19 M.L J. 743-7 M.L.T. 248-5 Ind. Cas. 75./ 

(bO)—Religious endowment - Suit for pai tition 

—Suit in religious endowments—Costs—Sanc¬ 
tion of Advocate-General — In previous suits it 
was held that the purpose of a certain fund was 
tho erection of a church for the use of thocasto 
of Christian boatmen at Rayapuram in Madras, 
the performance of divine worship therein, and 
other religious observances connected with the 
chuich, and that tho whole fund must be devot¬ 
ed to lhal.purpose. It was also decided that it 
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was for the majnriiy of the caste to determine 
whether in spiritual matters, tbe church erect-* 
ed lor tbe caste at Rayapuram s-hould be placed 
unoer tho Vicar Apostolic or under the G ranesc 
Bishop of Mylapore. Tbe question had also 
been raised whether tbe fund could be divided 
so as to endow iwo churches for the use of the' 
two parties in tho ccmmunily, and it was de¬ 
cided that both on primuple and authority no 
suchdiviBion could be made, and that tbe fund 
and the eburth which was endowed with it 
could not be separated. lu the year 1886, a con¬ 
cordat was come to between the Pope of Rome 
and the King of Portugal, tho result of which 
was to place tho faid church under tbe terriro- 
rial jurisdiction of tho Vicar Aposiolio- This 
concordat related only to quoslions of patron¬ 
age and jurisdiction, and did not touch tho 
validity ol the orders of either party or the 
faith of the church The members of one pirty 
now sued for a division of tho fund, on the 
ground that, having regard to the concordat 
hbove referred to, the election of a memb*r of 
tbeir party as priest was no longer possible, 
even if they should be in the majority. Held 
that, even if tbis should be tho result of 
the concordat, the fund could not be divided. 
Whore tho plaintiffs in a suit with respect to a 
religious endowment fail, tho circumslance 
that tho suit had been filed with the sanction 
of the Advooate-G’neral would not entitle 
them to costs out of the fund, for iti« no part' 
of the duty of that cfiicer to decide the case 
as a Judge, his duty being simply to leave the' 
applicants fur sanction to bring a suit, if an ap- 
pirontiy go d and 6ona fi:ie grievance is shown. 
CHINNASAMI MUDALI V. ADVOCATE-GENE¬ 
RAL, 17 M. 406. 

(6U—Dtiftes of Devistanam CommitUe— 
Error of judgment of member of Committee- 
Removal from —It is not part of the duty 
of a DL-vastanam Committee to interfere with 
trustees in matters of ritual. The business of 
the Committee is primarily to see that the en¬ 
dowments arc appropriated to their legitimate 
purposes and aro not wasted. A mere error of 
judgment is not sullioiont to disqu ilify a mem¬ 
ber of the Commitieo. To jus ify removal of 
tho member it must bo sh iwu that tho further 
holding by him of the oflice is incompatible) 
with the interest of the temolo under iho 
charge of tho Oommitioe. TikuVENGADA- 
THAYA'xNCfAR v. SRINIVASA ThATHACHA- 
RIAR, 22 M. 361. 

(62) — Ttinpfe co7«7«i/fee—Dismtssnl of dhar- 
makarta by some Jiimibers — *1 ftsence of 

IlUqaliiy of the dismissal.—\ dhnrmakarta 
of a lompio could only bo rem ived from hia 
olliuo by tho corporate act of the committee 
whioh must be p- rformod. genertllv, only at a 
mcoting convenoi alt r due notice to all the' 
nii mbersof the body. So, whore tho plaintifi, 
a oharmakarta, was removed without any en¬ 
quiry by the Committee its a body, and no 
meeting having been convened the plaintifl 
had no proper opportunity of defending him¬ 
self, but, all that took place was that 0 D<r 
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member of the committee h-id initiated some 
enquiry against the plainiifi. and submitted its 
result to two Other members of the same suc¬ 
cessively, and the three happened to si^n a 
yadasL to plaintiff requiring him to appear and 
answer certain charges and, on the plaintiff 
taking no noi-ice of it, the same three mem¬ 
bers passed anoiber order dismissing the plain¬ 
tiff, such orders were held to be illegal and of 

no effect. Thandavaraya pillai V Sub 
BAYYAR, 23 M. 483 = 10 M.L.J. 117. [i?., 15 

M.L.J. 180 ,J 

(53l— Endowments affected by Reg. XIX 
oj i8l0, management of — Removal of trustee 
^or mtsco7iduct -Act XX of 1863, ss. 3. 7, 14 
and 18.—The obj-ct of Act XX of 1863 was 
to relieve the Boards of Revenue and Local 
Agents from the duties imposed on them by 
Reg. XIX of 1810, and, in order that any 
action may be taktn under this Act, s. 3 of the 
Aot requires that the provisions of the Regula¬ 
tions bueciffed in the preamble to tbao Act, 
should be applicable to the endowment which is 
the subject of the suit, and that the nomination 
of trustees, etc., should either be vested in or be 
exercisable by the Governminc at the time of 
the passing of the Act. Where the question was 
about the management of a certain rt'ligiuus 
endowment in Cuttack, and it was admitted 
that, in 1864, the Local Government appointed 
aCommittee ot three members, under s. 7 of the 
Aot, held that sneh »pp •iniment was a clear 
indication of the fact that that endowment 
was under the management of the board of 
Revenue before the passing of the Act of 1863, 
and that the fact that an endowment had come 
under the man<igemeDt of the board of Revenue 
was sufficient to characterUe it as a public 
endowment and as one falling within the opera- 
lions of this Act. (8 W.R. 3l3. F.) It was also 
held that all endowments which were effected 
by Reg . XlX of 1810, whether they come under 
the Board ol Revenue or not, fall within the 
purview of Act XX of 1863. (18 I A. 227, 5 
B L.R. App. 55, 7 0. 767, R.; 26 M. 166. F.) 
For the operation of this Act, it is immaterial 
whether the office of the trustee or manager is 
hereditary or not, and, in either case, a trustee 
or manager, who misconducts himself and acts 
ooutiary to the object of the endowment, can 
be dealt with under the provisions of this Act. 
(2 M. 197, F.) Where the Court finds that a 
trustee was guilty of misconduct in the manage¬ 
ment of the endowment, an order by the Court 
directing him to execute a bond with sureties, 
in order to ensure better management for the 
future, is legal. MaHOMED ATHAR V. RAJMAK 
Khan, 31 C. 337. (14 M. 103. F,) 

(54)—Archaka— Nature oj his office — Discipli¬ 
nary power of Trtistee over Archaka —Power of 
suspension — Ad interim suspension, pending 
enquiry into charge of misconduct—Absence of 
notice before issueof—Effect - Subsequent proof of 
charge Mtsne profitsduring period of ad interim 
suspension —Archaka not entitled to get .—An ad 
interim order pre\ enting an Archakaor a servant 
entitled to bold office during good behaviour or 
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for life from performing the duties of his office 
peudiijg the investigation of the chargisof 
misconduct made against him is not invalid, 
merely becaute no notice was given to him to 
show cause against it before ihe order was 
pas-ed. (21 M l'(9, D.) A hereditary archakar 
could be dism ssed by the trustee only for 
good reasons which are liable 10 esacnination 
by a Court of Justice. (4 M H.C. 63, F. ; 30 
B 506, R.) The prsition of an archaka^ 
though he may have a hereditary tenure 
in the rffice, is essentially that of a servant. 
The trustee is the representative of the temple 
and ihe orc/mA: rr muse be subject to his disci-, 
pliuary authority. His position is not similar 
to the position 01 the irasiee in relation to the 
temple committee. It cannot be laid down as 
a general rule that, in every case where ihe right 
to dismiss exists, the right of suspension must 
necessarily be incidtntal to it. Such might 
possibly be not the case where the right depends 
upon the cont-tractiou of a statute, as, lor ex¬ 
ample, when the right to deal with a Municipal 
Councillor depenos upon the const ruction of the 
rules of a Corporation or a quasi-corporation 
like a club. Such analogies should not be ap¬ 
plied to the case of servants subj ct to ihe 
discipline of a trustee. (7 M. 466, R.) Even 
if nonce IS es-ential beforesuspension, the Court 
should not set aside the order of suspension, 
where after enquiry it has been found that it 
was proper ana justifiable. (100 P.K. 96, 3.} 
Where the su pei sion was found at the subse¬ 
quent enquiry to have been proper and justifi¬ 
able. tbe Servant is not entitled 10 claim mesne 
profits during the period he w^s under suspen- 
siOQ without notice. K. Seshadri lYENGAB 
v. Ranga P vTTar. 2i M L.J. 680 = 10 M L.T. 
14 = 10 Ind.Cas 548 = 35 M. 631. 

(55) — Immorality of Mahant of religious^ 
institution Right of metnbirs to remove Ma- 
bant.— Tue mahant of a dera, supported by 
some villagers, eloped with a young widow and 
carried away as much proper y as he could 
seize. The villagers theo appointed another 
Mahant, with the approval of the bhek. The 
former, as tbe lawful Mahant, sued to recover 
possession of the dera and of tbe lands annexed 
to it. Held that the villagers, who maintained 
the dera, were competent, and had ample justi¬ 
fication, to remove the mLcreant Mahant and 
to appoint another in his stead. ASA Ram v 

Hari Singh. 33 P.R. 1904. (122 p r i890 
3 P.R. 1899. R.) 

(56) —Misconduct of Mahant—Courts power 
to remove Mibant,—The Court can. on the 
ground of misconduct, immorality or breach of 
trust, remove from his office the Mahant ot a 
religious institution, as being a trustee who is 
unfit for his office. BaS\NTDASSv. GANGA 
Das, 2 O.C. 340. [R , 6 0.0. 355.] 

(57) —Suif for removal of mahant of a re¬ 
ligious institution—Rigfit of Villagers to inter¬ 
fere Proof of custom - Circumstances justifying 
mabaot’s removal. —In a suit for the removal - 
of the mahant of a religious institution, which 
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was supported by villa;?e land, the villagers 
cannot, in the ab.senee of any customary right 
to thatefiect, have any power as to the ap¬ 
pointment or removal of the mahant. In such 
a suit where the allegition against a rmhant 
was that he was of an undesirable character, 
that, he stirred up false cases, that he misap¬ 
propriated the proceeds from the land and that 
he allowed the buildings to fall into disrepair. 

and the evidence failed to establish any 
such charge, and there was no charge against 
the mahant of gross immorality or oven of waste 
by alienatioa of the land, held, under such 
circumstances, the mihant c^uld not be re¬ 
moved Bhagwan Das v. Hardit Simoh, 
7 P. R. 1908 (Footnote at p. 63i»21 P W* 
R. 1908-108 P.L.R. 1908. 

(58J Devasthan, suif for rem:)val of irmtees 
o.nd m'xnagers of—Assertion of claims by trus¬ 
tee inconsistent with his possession—Mistaken 
idea of trustee as to his true legal posiftoH — 
Laxity of manageimnt without fraud or dis¬ 
honesty —Scheme appointing committee control 
ling minagemint of endowment. under 

B. 539 of the Civ. Pro. Code for the removal of 
the defendants from ths trusteeship and 
management of the pUiot mentioned Devas- 
than and for the appointment of trustees by 
the Court to manage it under proper directions 
to be given by the Court to regulate the future 
management. The District Court, in the 
exercise of its discretion, declined to remove the 
first defendant from iti trusteeship but fcimsd 
a schema for the mmagernont of the enlow- 
meat, appointing a comrnittoa for the purpose 
which virtually superseded him. Defendant 
appealed against this judgment while plaintiffs 
took cross-objectionsisklng for the removal of 

defendant from the managamont, and the 
High Court, on a consideration of the evidence, 
came to the conclusion that there was nothing 

to justify their interfere ICO with the discretion 

of the District Judge refusing to remove the 
first defendant from the trusteeship, although 
as found by that Judge, the defend mt, under 
a mistaken impression as to his true legal posi- 
tion, had asserted claims in connaotion with 
tho D 6 V 2 $th 2 ti inoonsis 06 Qb with such positioQ. 
The District Judgo had acquitted the defendants 
of any fraud or dishonesty in connection with 
the Devasthan funds. Ho had only found that 
the management by tho first defendant had 
been lax and improvident, if not negligent, and 
tho High Court agreed with him in that res¬ 
pect. It was desirable that olfi lient meaus of 
supervision and control over tho defendants 
and the manager of tho Devasthan for the time 
being, should he adopted, but that, at the same 
time, the actual management should rest with 
the manager. The High Court appointed a 
committee to supervise the management of tho 
Devasthan and its property and to give general 
dirootiona foe their due administration and 
made the necessary modifications and amend¬ 
ments in the scheme drawn up by the District 
Judge. ANNAJI v. NARAYAN, 21 B. 856. [F. " 
28 M. 319 = 15 M.L.J, 133; D., 2 O.L.J. 4G0.] 
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(59) Swif by settlor's representative for re. 
moval of trustees—Religious Endowments Actf 
XX of 1863, s, 14— Absence of provision in en¬ 
dowment for nomination of trustees—Right of 
settlor's representative.—Oa the institution of a 
suit under s. 14 of Act XX of 1863 for the remo- 
val of the defendants from the office of trus¬ 
tees of a temple, for getting certain assignments 
and incumbrances affecting lands of the temple 
endowment set aside and declared invalid, and 
for obtaining a new trustee or trustees apooint- 
ed, the defendants pleaded that Aot XX of 
1863 did not apply since the temple iu question 
was not one of those endowments, the nomina¬ 
tion to which had been exercised by or had 
vested in the Board of Revenue under Reg. 
XfX of 1810. Overruling the plea, the Court 
held that the provisions of s. 14 of the aot 
covered the case whether or not the Board of 
Revenue had. under Reg. XIX of 1810. exercised 
or had vested in it the right to nominate to 
the trusteeship or the managership of the tem¬ 
ple. and that s. 539 of the Civ. Pro. Code would 
not govern the case. Held also, that when the 
founder of ao endowment has not made any 
provision in the endowment itself for tho nomi¬ 
nation of a trustee or trustees being made by 
any person other than himself or his heirs, tho 
right to 80 nominate would remain vested 
in the founder and continue to his heirs. 

Sheoratan Kunwari V. Ram Parqash. 18 
A. 227= A W.N. 1896. 37. (5 B L.R. App. 55. 
7 C. 767. 11 A. 18, overruled : 8 B. 365, 7 A. 
178, 16 I. A. 137 = 17 C. S,R.) [Dis9.,24C 418; 
F., 19 4. 104, 22 M. 223. .34 C. 697 ; Apor.. 28 
A. 639-A.VV.N. 1905, 173 ;R.. 2 C.DJ. 431, 
33 0. 789= 10 O.W.N. 631. 29 A. 663 = A.W.N. 
1907, 210 = 4 A.L.J. 665. 31 M. 212 = 18 M.L.J, 
205, 3 lad. Cas. 403. 11 O.L.J. 2; Com., 5 
A.L J. 191.3 

(60) —Ciu, Pro. Code, s. 539—Saif forremo- 
vil of trustee, direct interest necessary to rntin- 
tain. —A suit for removing the defendant from 
tho management of certain religious and charit¬ 
able trusts attached to an Agraharam temple, 
in wbioh the plaintiffs Bet forth that, as the 
managers of tho temple and as the Brahmin 
residents of tho Agriharam, they had adireot 
interest in seeing to the performanoe of the 
trusts, was hold not maintainable, the plaiutiffs 
having nc diroot interest in the trust within 
the meaning of tho Code of Civil Prooadutd. 
NARASIMHAv. AYYAN OHBTTI. 12 M, 197. 
[F*.. 17 M. 462, P.B.; R.. 14 M. 183, 21 B. 48. 
20A.46. 2G.L.J. 460.] 

(61) — Heligious tasfifufion—Sutf/or appeinf- 

ment of new jeer and ejectment of one illegally 
appointci—Election to Suit by the dis¬ 

ciples of a mutt for a deolaration that tho 
defendant was not the duly appointed suooesMf 
of the dooeased jeer of tho mutt and for tho 
appointment by the Ocurtoc byeleotiooaooord- 
ing to usage of a successor to office. Held 
that it was oompotent to the disciples to havo 
electei a proper successor to the office aooording 
to the usage of the institution, aothat the per¬ 
son eleoted might bring a suit for ejeotm&iit» 
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if necessary. There was thus no necessity for 
the plain tiSs to come to Court to assist them in 
making the appointment. The suit in conse¬ 
quence was not maintainable. SRINIVASA 

SWAMiv. Ramanuja Chariar, 22 M. 117. 
[D., 6 M.L.T. 193 ; ii.. 19 M.L.J. 772.1 

(62) —Pwb/ic endowment for religious uses — 
Act XX of *863, s. 18.—A public endowment 
for religious uses is one which distributes its 
benefits to all men of all classes professing a 
defined form of religion ; a similar endow¬ 
ment for pious and charitable purposes generally 
would include all members of the community 
who choose to avail themselves of the means 
afiorded them by the appiopriator; every one 
could have an equal right to participate and 
that all times and at all seasons. S. 18, Act 
XX of 1863, applies .only to such religious 
establishments as were under the control or 
superintendence of the Board of Revenue or of 
local agents under Reg. XIX of 1810, and were 
transferred to trustees or managers under s. 4 
of the Act. A Mahomedan widow of the Shiah 
sect executed a tauliatnama purporting to 
dedicate the whole oi the property for perpetuat¬ 
ing certain ceremonies in commemoration 
of her mother’s death in an imambara in 
her house, and for the expenses of the first ten 
days of the Mohurrum, and constituting herself 
and another as joint mutwalis, and caused the 
necessary alterations to be made in the 
Collector’s Register. Subsequent to the death 
of the other muiioali, the widow, although the 
wakfnamah was registered publicly, dealt with 
the property as the absolute proprietress. The 
wakf property, although constituted as such 
long prior to the passing of Aot XX of 1863, was 
never under the control of the Board of 
Revenue or of local agents. Held that the 
endowment was not of a public character 
coming under the provisions of Act XX of 1863, 
and therefore a District Judge was not compe¬ 
tent to grant leave to sue under s. 18 of the 

Aot. Delroos Banco Begum v. Nawab 
Syud Ashgub ally Khan, is B L.R. 167 = 
28 W.R. 453. [F., 19 0. 275; R., 3 C. 324, 6 
B. 42.11 B. 492, 13 M. 66, 18 M. 201. 2 C.L.J. 
431.] 

(63) - Mutwali, whether infant can he appoint¬ 
ed — Waiver — Civ. Pro. Code (XIV of 1882), 
«. 44 (a), leave under. —The power to appoint a 
mutwali is a power in the nature of a trust. 
The power to appoint a new mutwali stands on 
the same ground as the power to appoint new 
trustees in England. A person who is below 
the age of puberty cannot be appointed mutwali. 
(19 0. 203, F.) In a suit by a purchaser fora 
declaratory decree where a wakf is set up by 
the defendant who claims the land as the 
mutwali but fails to establish his title, if the 
plaintiff has made out a prima facie title, he is 
entitled to a declaration of bis title and an 
injunction. (20 G. 834, F.) S. 44 (a) of the 
Code of Civil Piooedure substantially follows 
one of the rules (O. XVIII, r. 2) of the Supreme 
Court in England and was intended (or the 
protection of the defendant. The defendant 
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may by his conduct waive the benefit of that 
rule. Satish Chandra mullick v. ash- 

RUFFCJDIN AHMAD. 8 C.L.J. 196. 

(64) — Pre emption under wajib ul-arz--Trot 2 s- 

feree of proprietor's lands without mutation 
of nameSf right of, to pre-empt as a co sharer — 
Parting of proprietary rights by dedication to 
public charity—Onus of proof .—A person, who 
has purchased lands in the mabal, which were 
not merely the sir of a co-sharer and which 
were not grove-lands held by a licensee, but 
were lands belonging to the *zamindar and in 
his occupation, becomes a proprietor in the 
mahal responsible for the revenue assessed 
thereupon, notwitbstandmg that he had never 
obtained mutation of names in his favour. The 
mere fact that such a person has built a temple 
and made a grove upon the land is not sufficient 
to rai?e the presumption that he has parted 
with the proprietary rights in the land. It is 
for those who allege that the owner has divest¬ 
ed himself of his private proprietary rights by 
making the land endowed land to prove such 
a dedication. DaKHNI Din v. RAHIM-UN- 
NISSA, 16 A. 412 = A.W.N. 1894, 134- [F., 

28 A. 124 = A.W.N. 1905, 219 = 2 A.L.J. 612 ; 
R., 28 A. 246 = A.W.N. 1905. 264 = 2 A.L.J. 
788. 129 P.R. 1906 = 84 P.L.R. 1907, 10 O. 0. 
225, 3 Ind. Cas. 461.] 

(65) — Mahomedan Religious Endowment — 
Succession to Office of superior or manager-^ 
Joinder of actions—Suit for possession and 
mesne profits — Stamp-duty .—In a Mahomedan 
religious endowment, whtre it is essential that 
the superior or manager should have certain 
qualifications which succession by descent would 
not always eusure, the theory of hereditary 
succession is most unlikely and out of place. A 
claim for possession and a claim for wassilat 
may be brought separately ; but it is quite an 
error to suppose that they oannot also be united. 
When united and tried as one suit, no ex¬ 
tra stamp-fee for wassilat need be paid, Bebee 
Syedun v. Syud Allah Ahmed, W.R. 1864. 
327. 

(66) — Religious institution — Mujawars in 
Attack district—Appointment and dismissal of .— 
Held that the rule held in 154 P.R. 1888 to be 
established, vu., that Mujawars generally in 
the Peshawar district were servants liable to 
dismissal, was the rule generally governing 
Mujawars in the adjacent district of Attock. 
Long services and the fact that Mujawars had 
built houses in the neighbourhood of shrines 
did not deprive the heads of the institution of 
the power to dismiss and to eject them, though 
they might be entitled to compensation on 
ejectment. Pakira v. Mehr Shah, 49 P.L.R. 
1911 = 6 P.R. 1911 = 9 Ind. Gas. 680. 

(67) — Hindu charities—Native religious insti¬ 
tutions—Administration by Courts — Supersti¬ 
tious uses^Advocate General^ if party to suit. 
—The Courts in India will entertain suits for 
establishing or administering Native religious 
institutions. And the Statute of Edward VI, 
relating to superstitious uses does not apply to 
India. If property were left by a Hindu testator 
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with gen«ril dire^thtu ti s^me for ' 

the hpnefit of thfl Natives, the Couft^j w>uld 
not b ill 1 X Hindu temple or pla?e of wir-hip ' 
out of such property. But when the fund is j 
not open, and it is already aopropriated to 
Hindu relig'ous purposes, the Court acts but 
ministerially in carryincj out th« wish-^s of the 
subscribers, donors, and tpstators. Itcinnot 
be Siid in such a casp that the Court aHemots 
to propagate the Hindu religion. Oi the 
other hand, disastrous conspquenoes wo’ild , 
ensue if the Court should do or.hervvisp. No | 
Native religious endowment wmld bo safe f'-om 
wrong doers. The Courts are hound hv the ' 
Charter here to recognize the Hmdu rplici'^n- 1 
[/?., 6 B. 151. 33 B. l'2-2 = IO Bom L R 417 ] ! 
A suit to administer the funds of a H ndu , 
charity is properly brought in the name of the i 
Advocate General. The Stat. 53 Geo. Ill, 

C. 155, s. 3, confers powprs on the Advocate 
General similar to those of the Ablorney 
General in England. 8unj--ct nevertheless to ' 
the qualification that he is to be guided “ by I 
the circumstances of the case and the practice 
of the Court.” The Advocate-General finds 
himself in a different country and bp^ora a i 
different Court, and must render hia office aa i 
conformibie to those new circumstances aa he 
may. The Attorney-General, notwithstanding i 
that the State religion is a different one. can | 
undoubtedly inform the Court on behalf 
of a dissenting charity. And the corres¬ 
ponding offic-r of the Crown in another 
country in different circumstancps is surely 
justified in imerfering in cases of a different 
but luvful religion. And where there is a 
religion tolerated by the Sbibe, the Crown will 
see that that religion is onj>yod, though it 
may bo strongly at variance with the State 
religion in d^'C'rine. as in the case of Roman 
Catholic and Unitarian charities. The Hindu 
religion is more amply recognised in India 
than the religion of dissenters in England, 
and the argument foundoi upon the analogy 
IS unanswerable. Then if these charities are > 
fit objects for the interposition of the Court, the ' 
Advocate-G'meral would bo the best person to 
conduct a suit for that purpo«o The d‘'groo 
in which the sdvocate-Gcnersl should intorh re 
in the administration of such charities is 
altogether a different question. A general 
control of the suit would probably he consider¬ 
ed sufficient, and any very minute interposi i^n 
in tbe detads of such charities should hoav'*id'*d. 
THR AnVOCVTR-GRNRfl.Vrj v VlSHV\N.\TH 
ATM VRAM, 1 B.H.C. App 9. [li , ‘23 M. '28 = 7 
M.L.J. 281.J 

(68)— Rtiligious endowni^nt, suit for m innqe- 
ment of (i — Advocnte^Oeneml if 
parly .—Where the plaintiffs cUimod to have 
the general management and control of the 
religious endowments belonging to the Degum- 
bory Sect of Jains and to form the committee 
for the management of all the J lin charitios in | 
Calcutta and elsewhere in India, and whore j 
what they substantially sought was to have j 
the trusts of a will, in which they were inter¬ 
ested (not beneficially, but as the representa¬ 


tives of their sect.), ascerti-nei, and the per¬ 
formance of these trusts secured, the suit was 
Af'W to have been properly frtm'd. Suoh a 
sui& is not brought unler Act XX of 1863, but 
under ihe ordinary original jurisdiction of the 
High Court, inherited from the Supreme Court 
bv its Charter -a jurisdiction similar, in its 
gen^rtl features, to thibof the Lord Ohaucellot 
inEtgUnd. (5ee4M.r.A. 190.) (F.. 2 O.L. 

R 128, 24 iM 219, 6 VI.L J 239 ; AppL , 8 B. 

4 32.] Tie Advocate-G moral is not a neiessary 

piny, although it is desirable that such suits 
should bj brought oolv with his consent or by 
the letve of theC »urt. (5B.LR. App 55, Diss.) 
PaNCHCOWIUE MUhL V. Chumroolall, 3 
C. 563 = 2 0 LK 121. [R.. 8 B. 432. 23 M. 

*29 = 7 M L.J 231 ] Note.—See s. 639 of the 
Civ. Pro. Code of 1882. 

(69i —S'iif rehtinq to religion’iandcharitabU 
en(iowoi‘'n,ts -AdvociU G neral wli‘fther neces- 
surf/ par-ly —Tue Advoca e G.meral is not aa 
indispensable pirty to a suit relating to religi¬ 
ous and charitable endowments. Toe suit may 
bo maititained by pirsous interested in the 
0 id iwme it co icemoi. T le A Ivocate G moral 
may be a party t > the suit in the same manner 

the A torney Gmoral is in Euglanl. P. M. 
SRISIVAS aCHARY v. RANGACH.ARIAR, 7 M L. 
J. 281. 

(70) — Reliqious eniown^nt —Shebaitship of 
a temple OJfi Hereditary.— one A 
hai acted as the spokesman of the community 
in collecting donations for building a publio 
temple, liok^d after the puribase of the site 
and the onstruc ion of the building, and sub¬ 
sequently managed the temple fu ids uo to the 
time of his death, without any control of the 
community ; —HAd. that it could not he said 
in suop circumitincos that the offiie of 
Manager was h'-reditary. ShOROBA B\LA 
Nundy V. HRERAliVLA.* !l lad. Cas. 839. (17 
G 3. 16 I. A. 137. R.) 

(71) — Hindu Law — TVmpfe—Dharmarih— 
P' ivite or public place of uijrs/iip —Crifcrion— 
Imperfect trust — Distinction between dedication 
of property S ubject to a charge ayid bequest of 
pr-‘perty subject to cettiin duties.^S buiU a 
temple. The idol was k pt upstairs, and the 
lower room was let for hi re. S> Imgas S lived 
the temple wa'^ largely resorted to by the publio, 
but after bis death the attendance fell off. S 
in his will sp iko of the temple as Dharmarih 
and made the property chargeable with tho 
maint-^nmce of his wilows. Held, that, 
al' bough the phrase Dhannarth does not in all 
cases nvcpssvrily mean a dedication for publio 
use, the terms of tho Will and general oirouni- 
stances of tho case established that the templo 
was a pubbo place of worship. The mere fao4 
that t.bo property was bold ohargsable with tho 
maintenance of tho testator’s widows did not 
make tho trust an impeifeot one, the words of 
the W'll clearly showing that itwss only a o»so 
of dodioaliou of property subject to a certain 
charge raiher than bequest of property aubjeot 
to cerfHin duties LAL CH \N0 v. NAND LAD, 
171 PLR. 1912 = 263 P.tf .R 1912 = 16 lad. 
Cas. 838. 
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(7-2) '-Mult—Head of ^Alienation — Perma¬ 
nent lease "Roto far binding — Radfi'ation 6^ 
successor —Effect Power to repudiate by succes¬ 
sor—’Nature of M xtadhipati's position and his 
powers—Limitation Act, sch It. arts 12, 134 
and 141— Mid. ActV of 1884 {Local Bxards), 
ss. 3 (10), 64 (ii, G5. 73 and 76 - Arrears of cess 
— Default — Liability of inamdar —Revenue 
sale - procedure—Failure to give notice to inam¬ 
dar — Effect — Irregularity — Set'ing ande — 
Limitation — Mad* II of 1864 {Revenue 
^ecoveri), ss. 32, 42 —Applicability -C‘V. Pro. 
Code, 1908, s. 92 (1) -Applicabil tv to Mutts — 
S, the held of a muct, made in 1872 an 
tiou of an inam linl belonging to the mutt by 
way of a perm vnenc lease to o le M, N, who w vs 
then managing the affiirs of the mutt on be¬ 
half of S, lea'sed in 1889 the in-vm to one A by 
cancelling the lease of 1872, A was unable to 
get possession of the proo'^rty. Iq 1890. S died 
and N became his successor in office. From 
1893 onwards rents were continued to be col- 
le’ted (Dm M’s transferees by N. N died in 
1906 and was succeeded by the pilintiS in his 
offi -e. A portion of the inam land was brought 
for s*le by the Revenue authorities for defiult 
of payment of l>cvl cesses piyable by the 
inamdar. B became the purchaser in such a 
sale. The sale took place without, any notice 
to the head of the mutt which owned the 
inam. Plaintiff sued in 1903 to set asiie the 
lease and recover possession of the inam land. 
Eeld, that the lease of 1872, though beyond 
the powers of the lessor, was one which he 
could not have avoided during his lifetime* 
and that the plaintiff was entitled to repudiate 
the lease as soon as he became tbe Mvtadbipati 
and to bring his suit for poss^^ssion within 12 
years of his becoming the Matadhipati. The 
lease is avoidable by tbe lessor’s successors, in 
,the very same way that an alienation by the 
Hindu widow in excess of her p iwers is avoid¬ 
able by her .successors. Held, also, that the 
Revenue sale was irregular owing to tbe absence 
of notice to tbe inamdar and liable to be set 
aside. But such a suit was barred, whether 
under s. 59, Act IT of 1864, or under art. 12, 
soh. II. Limitaiion Act. Held, also, that the 
interest that passed to B, at the Revenue sale 
that of the mutt and not merely that of the 
lessee in occupation. Per Miller, J. —The c >rpU9 
ot the mutt properly is ’inalienable except in 
special circumstances, but the produce, subject 
to the upkeep of the mutt, is at the absolute 
disposal of the Matadhipati- There may he 
properties vested in him as a bare t'^u-^t^e (27 M. 
435 33 M. 265. R ) If a Matadhipati has the 
management of the landanl an absolute riebtto 
'dispose of the income thereof, it seems difficult 
to Withhold from him the right te mike, for 
his own life or rather foe the period during which 
•he occupies the position of the head of the mutt, 
A lease of a portion of the property for any 
rent however small which he may deem 
•suTffeieot. Ho may, subject to the reservation 
.of a sufficient fund for the up keeo of the mutt, 
,make gifts of the rents received to any one 
whom he chooses. An alienation by the head 
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of a religious foundation is good for the life¬ 
time of the ■^lien)r. an 1 is not therefore void 
and of no effect. (36 G. 1003, Rel. on.) A 
Mitadhipati has an estate verv closely resemb¬ 
ling that of certain corporaMoos sole in 
England (27 M. 435. i?.) Though, in a certain 
sen>G, they are owners of the fee simple, yet. 
in ra my respects, they (i.e., cornoration sole) 
bad only th» powers of a tenant f-^r life. f34 C. 
3i9. R) Being ‘owners of an inheritance,’ 
Matadhipatis couH, but for ‘ restrictions and 

qualifi jaf-ions in right ’ of their mutts, mike 

leases so as to bind their successors. It need 
not be held thvt the restrictions and qualifica¬ 
tions which attach to the estate are as regards 

their effect, different from those which prevent 
a Hindu widow from binding her successors 
by unjustifi kble alienations, by way of lease. 
There are no doubt differences iu respect of 
the purposes which will justify an alienation, 
bat there seems to ba no reason that the 
differenca extends also to the duration of the 
lease as a valid transfer. The successor of the 

mitadhipati will be unable to validate it for 

all time. In tbat respect he will be like a 
female succeeding to a widow, say, a daughter 
succeeding to her mother as her fath‘»r’s heir ; 
he will be able to validata the transfer only for 
the perioi during which he holds the office, 
and will be unable to bind his successnr, but 
will be able to avoid the lease altogether or 
affirm it for this period, and it will not be 
absolutely nullified by the death of the alienor. 
Per Sadasiya Iyer, J.—The position of a 
Matadhipati is neither that of an absolute 
owner, nor that of a mere tenant for life, 
and is therefore analogous to tbat of the estate 
of a Hindu female heir to a male’s estate. 
It is clear from s. 3 (10), s 64 (2) and ss 66 
and 73 of the Local Boards Act (V of 1884) 
that it is the inamdar (Mutt) that was liable 
for the road cess and not any tenant of the 
Mutt. Th >ugh the sale procedure was that pre- 
scribei by the Revenue Recoverv Act, the sub¬ 
stantive provisions in the Rsvenuo Recovery 
Act (ss. 32 and 42| that a sale for re'^overy of 
arrears of land revenue frees the land from all 
encumbrances and from all favourably rented 
leases, do not apply tu a sale under the Local 
B)acls Act. (7 M 434, 25 M 572, R.) An ir¬ 
regularity committed by the Revenue officer in 
having the notices served on the tenant in pos¬ 
session treating him as tbe defaulter instead of 
on tbe real defaulter, cannot now be made the 
basis for attacking the sale, as the time fixed 
by law for the setiing a-iide of the sale on the 
ground of irregularities hal expired long before, 
the present suit was brought. (25 B. 337. R.) 
It cannot be held that s. 92 (1), Civ. Pro. Code, 
1903. does not apply to Mutts, and that the 
public and the Advocate-General and the Courts 
of Jus'ice are powerless to s'‘op the wholesale 
misuseof th-^ income of a oha^itable and religious 
instituMon lik^ a Mutt. MUTHUS (died) 

V. SREE SrbEMBPHVNITHI SW^MIYAR, 13 
M.L T 498 = M W.N. 1913 581 = 19 Ind. Cas. 
694 = 29 M L.J.393. (M.W.N. 1913,181,360. 
100, 23 M.L J. 260, R.) 
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Religious Endowments — conlinited. 

(73)—^ndowmeni—Waqf, proof of — Question 
of law or fact—Appropriation of income, whether 
sufflcunt proof—Case to be made out by plain- 
— Q'^estion of law or /aci.—The mere appro* 
priatioD of the rents and profits of a particular 
property to the up-keep of a religious founda¬ 
tion is not sufficient prc»of that such property 
is endowed property. (2 G. 341, F ) The ques¬ 
tion whether a specified property is or is not 
Waqf property, is a question of law or, at any 
rate, a mixed question of (aw and fact. A 
plaintiff, who sues in ejectment for recovery of 
property alleged to have been appropriated by 
way of endowment for the up-keep of an 
endowed property, must make nut just as 
strong a case as a plaintiff who seeks to set 
a5‘ide an alienation of enaowed property. AB¬ 
DUL Ohafur V. shiam sunder Das, 17 lod. 
Caa. 303 = 16 O.C. 76. 

Liability to account —Administrator-General 
as executor of the surviving trustee of religi¬ 
ous endowment- See ACCOUNTS — SUIT FOR 
ACCOUNTS, Cor. 68. 

Endowment for religious and pious purposes 
—Applicability of 3. 4 of Pensions Act—See 
ACT XXIIl OP 1871. s. 4,17 M L.J. 649 = 3 M- 

L. T. 104 = 31 M. 12. 

Of zemindari village officers — Right of 
Collector to recover as arrears of Revenue— 
Suit for refund of amount so recovered, limita¬ 
tion lot-See Mad. act II of 1864, ss. 62, 69, 
23 M. 571 = 10 M.L J. 261. 

Grant by way of, to religious institution 
liable to resumption—See U.P. ACT XVII OF 
1876, ss. 52, 53. 2 O.C. 295, 

Suits of a civil nature—Oognizability by a 
Civil Court—Question of ritual, wbon cogniza¬ 
ble by a Civil Court—Position of Dbarmakartas 
—Introduction of new idols into temple— 
Change of namams in Vaiahnava temple—See 
Civ. Pro. Code. 1908. s. 9,17 M.L.J. 1 = 2 

M. L.l. 69 = 30 M. 156. 

Decree directing performance of puja and 
giving of honors to a deity according to the 
usage of a religious institution—Nature and 
execution of decree See CiV. Pro. CODE, 
1908, 0. XXI, rr. 10 and 21, ss. 48, 92, 93, 
2 M.L.T. 94., 

Succession to, by chela—Election or nomin¬ 
ation to the office of Mahant— See CUSTOMS — 
PUNJAB-lNHERITANCE, 143 P.L.R. 1906. 

See Decree— Decree, Construction 
OF, 17 M. 343 = 21 1.A. 71, P.C. 

Construction of deed of — Principle— See 
Ejectment, Suit for, i4 c.L J. 17 &. 

Office of dancing girl attached to temple, 
Courts bound to recognize-Connocted with— 
Custom—Sea HINDU LAW—Custom, 14 b. 90. 

Succession to the management of a, asshebiit 
—Usage of the institution—See Hindu LAW- 
INHERITANCE, 7 A.L.J. 430 = 6 Ind. Oas- 772 
= 32 A. 461. 


Religious Endowments— continued. 

Whether destruction of image destroys the en- 
dowment—See HINDU Law—INHERITANCE, 

8 G.L.J, 369i 

Right of management of. by members in 
rotation— See HINDU LAW-JOINT FAMILY^ 

4 M.L.T. 486 = 19 M L.J. 59 = 32 M. 167 = 2 
Ind. Cas. 341. 

Mutt, definition of—Management of family 
charities- Succession—Natural heirs—Primo*' 
geniture — Right of members of undivided 
family to participate in management—Ses 
Hindu Law—Partition, 6 M.L.T. 319=20 
M.L J. 103 = 4 Ind. Cas. 76. 

Temple trustee—Joint right of management 
—Partition of right—Civil Court—Jurisdiction 
—See HINDU LAW—Partition, 19 a. 428= 
A.W.N. 1897, 103, 

Direction as to management of—See HINDU 
LAW—Will, 29 C. 716, P.O. 

Of specific property to idol not in existence or 
to no specific idol, validity of-See HINDU 
LAW—Will, 9 C.W.N. 528=1 G.L.J. 605. 

Custom of worship opposed to religious doC" 
trine-Effect—See Hindu TeMPLB, 12 C.W.N, 
946, P.C. =4 M.L.T. 101=8 C.LJ. 230 = 31 M, 
236=10 Bom. L R. 781. 

Lease of temple lands—Lessee also to manage 
affairs of temple—Validity of lease— See LEASE 
—General, 6 M.L.T. 161=3 Ind. Cas. 104 
= 19 M.L.J. 485. 

Sale of immoveable property of a religious 
institution by its Mohant—Suit to recover it by 
his successor-^Trustee—Limitation—See LIMI¬ 
TATION ACT, 1908, 9. 10, arts. 134. 144, 123 
P.W.R. 1908, P.B, 

Suit for removal of a mutwali of a mosque—* 
Power of congregat ion of the mosque as regard? 
removal of mutwali —Change of religion—Suffi* 
cient cause—See LIMITATION ACT, 1908, s. 23, 
arts, 120. 142, 144, 37 P.W.R. 1908 = 53 P.R/ 
1909 = 2 Ind. Cas. 107. 

See Limitation Act, 1903, art. 120, 9 P# 
R. 1904. 

See Limitation act, 1903, arts. 120. 142, 
144, 8 P.R. 1899. 

Manager’s power to sell—See LlMITATIOK 
ACT. 1908. art. 124, 2 Bom. L.R. 597. 

Alionatiou of property belonging to religion? 
institution —Suit to recover possession of th? 
properly with mesne profits—Limitation- 
Joinder of causes of action—See LIMITATION 
ACT, 1908. aris. 134, 144. 85 P.W.R. 1908. F. 
B. = 102 P.L.R. 1908 = 30 P.R. 1908. 

Property belonging to idol—Adverse posses¬ 
sion—See Limitation act, 1908, art. 144, 
13 Bom. L.R. 1169, 

See PARTIES TO SUIT—SUITS BY REPRE¬ 
SENTATIVES OP A CLASS, 7 A. 178, F.B.-A. 
W.N. 1884, 325. 

Suit for share in property under waqf —Ses 
Small Cause Court—mofussil. Jurisdic¬ 
tion OF—General, 14 a. 418«A.W.N# 
, 2892, 79. 
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Religious Endowments — concluded. 

Debt due to—Pro-note in favour of former 
manager—Suit by successor—Heirsbip certi¬ 
ficate—See SUCCESSION Certificate act, 
1860, 20 H. 162, P.G. = 24 I.A. 78 = 1 C.W.N. 
497. 

Gift—Dedication of idol and land for public 
religious purpose—No gift to ascertained or 
ascertaiuable person or persons—See TRANSFER 
OF Property act, 1882, s. 122, 13 M.L.J, 
364. 

Grant for religious and charitable purposes— 
Inalienability—See Trust, 15 B. 625. 

What constitutes valid dedication for reli¬ 
gious purposes—Test—See WiLL—CONSTRUC¬ 
TION, 6 A.L.J. 444 = 1 Ind. Gas. 666- 

Religious Endowments Act. 

See ACT XX OF 1863. 

Religious Institution. 

See Religious Endowments. 

(Ij —iitLigxous institution—Right of monage- 
ment — Custom. —The piaintifi claimed an equal 
right wiin the deiendant in the managemeut of 
a religious insiituiion. Defendant; pleaded 
tbai be was ib.e Muhunt, aud that, according 
to the nature ol tiie grant, the entire right ot 
admiuistration rested lu him alone. Held 
that the general presumptiou in such cases was 
in favour of the aefeuaani’b plea ; but the de¬ 
cision as regaras any particular institution 
must be guided by the custom pertaining to 
that institution, and proof of such a custom in 
a sptciai case would be sulficieut to rebut the 
general presumption stated above. KAMSORK 
Doss V. PERMESHREE DOSS, 76 P.R. 1867. 

{2i ~ Religious institution —Right of succes¬ 
sion. —Plamtifi claimed to succeed to a religi¬ 
ous institution as the chtla of the previous 
Mobuut. Defendant however proved that he 
had obcain^a posbessiou during tbe life-time of 
the previous Aionuut, either from him, or with 
his consent. Plamtifi failed lo make out the 
title alleged. The suit was therefore dismissed. 
POORUN GRAND V. SUNDUR DOSS, 32 P.R. 
18b7. 

(3) — Priests—Right to collect fees—Division 

Of ftes — Funjao Civil Code, s. 22. —Birf or fees 
may be colitctea by any person who may be 
preieired as a Purohit by those who chuse to 
pay it to him, and s. 22 of the Punjab Givil 
Code does nut preclude Courts from giving 
efieot to a contract between priests for division 
of profits. RAMKISHEN V. DOONEE CHUND, 
62 P.R. 1867. [R., 7 P.R. 1877, P.R.] 

(4) — Priest's fees, if divisible among relatives 
—Purobit— Contract or etistom. —In a suit by 
a close relative of the defendant for a share of 
the fees paid to the latter as a -purohit, tbe 
lower Courts held that birt or priest’s fees 
paid to tbe purohit was not legally divisible 
among his relatives because the office was not 
hereditary. The Chief Court, holding that the 
true issue in this case must be whether any 
relation of ancestral right or of contract or of 
customary proceeding existed between the 

0. VIII—60 


Religious Institution— continued. 

parties to this suit giving rise to a liability on 
the part of the defendant to pay a share of the 
birt to the plaintiff, remanded the suit. Ram 
RUTTUN V. GOlU. 38 P.R. 1872. [R., 7 P.R. 

1877.45 P.R. la78, F.B., 8 P.R. 1901 = 136 
P.L.R. 1901.] 

{b)—Punjab Civil Code, s. XXII, para. 6— 
Otneral rule of religious endowments—Necessity 
of inquiry into usages of particular instiludon 
not obviated. —This was a suit claiming the right 
to succeed to the occupation of a Dhu*msnla 
with the land and other property attached 
thereto, on the ground that the plaintiff was 
the chela or disciple of the deceastd head of the 
institution. Defendant pleaded that be was 
elected in preference to the plaintiff by the 
lumberdars of the village and the neighbouring 
Fuqueers to succeed to the said office. There 
was nothing on the record to show which of the 
above circumstances regulated the succession 
to the Dhurmsala in question. The provisions 
of Chapter XXLI, para 6 of the Punjab Civil 
Code, on endowments, only laid down the 
general rule ; there was nothing in it obviating 
the necesbity of enquiry into the usage of the 
particular institution or of acting on such usage 
when establi-hed. AJOODHIA DaSS v. DEVI 
Dass, 73 P.R. 1869. 

(6)— Sacred building —Protection. —A Hindu 
purchased a piece of land from a Muhammadan 
proprietor and built a temple thereon. At 
settlement the priest was recorded mafidar for 
life. After the death of tbe priest the vendor’s 
descendants took possession of the temple, 
while the vendee’s descendants claimed pro¬ 
prietary rights. The lower Court found for the 
vendor’s descendants. Held that the latter 
could not destroy the temple as long as there 
were worshippers at tbe sbrine. ASA BUND v. 

Raja Shumsher Xhan, 3 P.R. 1868, Rev. 

(7j— Offi.ee of mahunt— Succession — Nomina¬ 
tion — Election — Misconduct of mahunt— Dis¬ 
missal — Brotherhood.— the customary 
rule of succession among Nirmala Sadhs, a 
mahunt may nominate his successor but the 
nomination should be formally approved by tbe 
brotherhood. If there be no nomination, then, 
the brotherhood will appoint one. The brother¬ 
hood h s power to disnoiss a mahunt if he mis¬ 
conducts himself. The brotherhood are gener¬ 
ally these conneefed by spiritual ties with the 
founder of the Institution though it may be 
held to include the whole sect also related to 
each other by spiritual ties. ARBEL SiNQH v. 
BAJ Singh, 103 P.R. 1892. 

(8) — Mahomadanism—Succession — Collater¬ 
als to the fourth degree and sisfpr’^son —Powers 
of alienation. —Collaterals in the fourth degree 
are entitled to inherit the share in the manage¬ 
ment and offerings in preference to a sister’s 
SOD. The proprietor of a shrine could alienate 
its property for necessary purposes. The trans¬ 
fer of a share in the shrine and offerings is 
akin to the transfer of a religious office and 
invalid. NuR Muhammad v. Ghulam 
Habib, 106 P.R. 1892. [R.. 94 P.R. 1909 = 

130 P.L.R. 1909, 48 P.R. 1908 ] 
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Religious Institution— continued. 

f9)— Rawnlpindi—Succession to tlie office of 
!M-ihaiit —Lhflas—C^s^ow— Election and 
natron. — By tbe custnm applicable to the 
sbrme at Rawalpindi, a mabantraay 
appouu bis suicef^sor from among his chelas 
with the approval of an assembly of the religious 
brotherhood and some cf the re.'^pectahlo Ghow- 
dns of t he pLce. If one is not ?o appointed in 
the lile lime of ihe Miliant, one may be elected 
by tbe j-aid brotberho->d on his death. A mere 
nomination by the il/a/mnf without the consent 
of the brotbechood is invalid. B.^BG RaM 
Kauk Das V. Gopal Das, 175 P.R. 1889. 

(10)-Office of Mahant —Swccession — Elec- 
iion or nomination. —A per-on elected a'» Mahant 
of a shrine by the brotherhood c mnot be ousted 
by a nominee of tbe last Mahant unless he can 
show that bo had a better title according to 
the rule of succession governing the shrine. 

Gukdit Singh v. Ran.jit Singh, 87 P.R. 
1889. 

(U )—Nirmaln Sadus — Succession — Nomi¬ 
nation-Consent of Gurbhai. —The nomination 
of a chtla by a Mahant as his successor is nob 
invalid among Nirmala Sadhs merely b'^cause 
it was made without the cons«?nt of Gourbhai. 

Bhauhbt Singh v. Hhai Nihal Singh, 
37 P.R 1891. [fi.. 105 P.R. 189-2.] 

(12) — Mohuntship, Succession to — Female 
disciple, deceased mohunt's desire in favour of. — 
When bhedeceasid raohunt of a shrine had 
expressed a desire that a female disciple should 
succeed him, it was held that she was entitled 
to (“Uccerd as guddinashien, even when there 
■were male disciples. MussUMAT MuNNIA v. 
JlWAN Das. 76 P.R. 1874. 

(13) — Qoiden Temple of Amritsar — Qadda- 
fiashins— Survivorship. — The rule of succession 
in the case of Golden Temple at Amritsar is 
that gaddanashins nominated their successors 
who are installed without any objection. The 
doctrine of survivorship cannot bo applied to 
tbe case of gaddanashins. Bhai BHVGAT 
Singh v. Harnam Singh. 49 P.R, 1892. 

(14) — Amritsar—Appointment and dismissal 

cf mohanl—Power of bh*kh—Civil Court's 
poiuers of interference.—Wheo a mohant has 
been appointed by the bhekh, a Civil Court has 
no power to interfere with tbe appoinbm mt ex¬ 
cept for very cogent reasons. Q'uere: Whether 
a Civil Court after having held that has 

power todepisoa mohant (or miaeondjot and 
alter such deposition by the 5/ie/rfi can go into 
the question whether such mnhanl's conduct 
was or was not bad. GlYVN PAUKASH v. 

HuzQRA Singh, 3 P.R 1899. [ft., 53 P.R. 

1904, 7 P.R. 1908. Note,] 

(15) —ilef XX of 1863, s. 22—Jwnm, nppoijif- 

ment of—Power of —Plaintiff claimed 

the right to appoint an Imam to a certain mis- 
quo. Civil Courts could declare the 

right of pirties to make such an appointmmt. 
They could not make the appointment. Act XX 
of 1863, a. 22. forbids any officer of Govern¬ 
ment in his official character to nominate or 


Religious Institution—continued. 

appoint any trustee of a mosque. BODDERDIN 
v. MULLICK ATTAR 3S P R. 1871. [ft., 95 P. 
R. 1900==6 P.L.R. 1901.] 

(16) — Sadhs — Alienation — Proprietor with 
restricted powers of nficnafion.—There is a cus¬ 
tom among Sadhs (Bhairtgis) contrary to the 
usual rule in the Punjab, that a proprietor with 
a restricted power of alienation can. even in the 
ca^e of ancestril property deal with such pro¬ 
perty so as to bind the heirs during his life¬ 
time. Patteh Singh v. Hari, 112 P. R. 
1891. 

(17) — Amritsar — Nirmala Sadhs — Chelas 
power to alienate property inherited from Guru* 
—According to tbe custom of NirmvU Salhs of 
Amritsar, a chela Cinnot al'enate any portion 
of the estate inherited hy him from his O iru* 

ram SINGH V. nihal Singh, 136 P R. 1889. 
[ft., 112 P.R 1906 ] 

(18) — Hereditary right to share in birt— Rela¬ 
tion between purshot and jujman.—A and B 
were members of a family of purohits. Under 
an arrangement between tbe ancestors of both 
it wa.s settled that A’s ancestor 0 should reoeive 
the ices paid by the jnjmans during a certain 
month. The arrangement had been carried 
into effect by thf'ir successors and ratified : and 
under it C during his lifetime, and after 
his death his widow levied 6irf, but after 
the widow's death, certain jujmans, erro¬ 
neously thinking that B was the heir of 0. and 
that A hid no pretensions to be snob heir, 
paid their foes to B. Held by the Full B-ineh 
that under the arrangement in ques'ion, A 
could, as being the right heir of C. maintain 
a suit agiinst B to recover the amount of the 
fees so paid. Per Plnwien, J. (m the Diuism 
Bench), Though the relation between jujman 
and purohit is voluntary, and a jujman may 
employ whom he chooses as purohit, and a 
meinoor of a priestly familv employed as a 
purohit in his individual oapaoity may retain 
as bis own the fees paid to him in that capaoitv, 
it does nob follow thit as among the descend¬ 
ants of a priest iho offi ’o of the purohit otnnot 
bo hereditary or that a member is precluded 
from suing to share, bv right of descent, in the 
cuDluments of the priestly office, not being 
fees received hy the members in iheir indivilual 
oapioity. In what ospicity a particular fee 
is received, is a matter of evidence in o»ob 
instance. Per Fitzoatrick, J. (in the Division 
Bench). A contract between the heirs of a 
dooea'od purohit, as to the seasons in which 
they will offi date, and as to the manner in 
which they will share the fees, is onforoiblc 
like any other ointraot. 3) a’so, one member 
of a body of purohits can sue for his share of 
the fees received by another member, when ife 
can bo shown that the fees wore intended by 
those who paid them, not for the receiver of 
them alone, but for the whole body. Bat the 
relation between purohits and jujman being 
purely voluntary, a suit to share in the emolu¬ 
ments of the office, by right of iaherritanoe, it 
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Religious Institution— 

not maintainable. GOBIND v. Sadda, 7 P. 
R. 1877. F B [i?.. 45 F.R. 1878, 4 P.R. 1896. 
B P K. 1901 = 136 P.L.R. 1901 ; D., 119 P.R. 
1879.1 


119)— ReligiotLS institution —Suniapsis whe¬ 
ther can acquii’e private property—Custom^ 
P/oper pmiis for enquiry .— Plaintiff, who 


C„„ 

Jammu £, Kashmir 

ReligiouB Institution— 


Succ<»ssinn too'^'jupancy ri^hb^ belong 
See PufT. ACT XVI’OP 18S7. 6 2 P R 1907, 

Rev.=36 P.L.R. 1907=5 P.W.R. l90T, R^v. 


Suit for removing mt-hant for mis'^onduct 
ani appointing another —A ivicite-Genefars 
sanction —OlV. PRO. CODEJ, 190^,83. 92, 
93. 78 P.R. 1907. 


succeeded to the Mohuntship oi a certain religi¬ 
ous instil ution sued the defend-int, a member or 
Bunniasi belonging to the institution, to have 
his name recorded as proprietor in the suit 
land, be being guddi nashin, and representing 
the instiiution. The plaintiff alleged that the 
vendor of this land had sold it cheap and prac¬ 
tically endowed the temple with the pr )perby. 
The defendant alleged that it was his own pro¬ 
perty purchased by him out of his own monies. 
It was urged that the position of suninssis be¬ 
longing to religious institutions was in many 
xBases such that such a person, being a member 
of a religious fraternity, could not acquire 
private property, and all that he acquired was 
Acquired for the benefit of the religious institu¬ 
tion to which he was attached. Held, that 
this point must have b^en inquired into as well 
as two other points involved in it. i.e., what 
Was the custom of Suniassis generally in regard 
to this point, and what was the prac¬ 
tice of Ibis particular Mandar and was that 
practice sufficiently in conformity with general 
custom 80 as to be enfor etble. TOTA PURI v. 


See Decree—Decree, Form op, 84 P R. 
1866. 

See Hindu Law—Joint family, uo P.R. 

1892. 

See Inheritance, 67 P.R. 1869. 

Meaning of ‘ Dharmikarta’—P uver to fine 
Subordinatps—RES JuDICATA—COMPE¬ 
TENCY OF Court, 10 M L T. 133 = 21 M.L.J, 
730. 

See Service tenure, 70 P.R. 1868. 

See Succession. 52 P.R. 1867. 

Religious Mendicant. 

Trust for religious purposes, what oons*;ibufe 0 g 
—Succession to property of Hindu—Who is not 
‘hermit’ or ‘ ascetic’—See HINDU LAW— 

Inheritance. 3 0 0. 291. 

Religious Offeriugs. 

Suit for Stcrifioial goat—Right of Shobait 
of temple — Juri«»dtct.ion —See PROVINCIAL 

SMALL Cause Courts act, 1887. as. 23, 25, 
15 G.VV.N. 666 = 10 Ind. Cas. 8. 


Padam Puri, 21 P.R. 1874. 

(20) — Suit by plaintiff as mutwali—Death of 
plaintiff while appeal pending—Co mutioalis 
applying to be brought on record—Burden of 
proof, —Where certain persons apply to be 
brought on record as legal representatives of a 
.deceased plaintiff who was a mutwali and 
brought a suit in that capacity and had also 
mentioned the present applicants as co- 
mutwalis in bis plaint, held before the appli¬ 
cation could be granted, they should prove 
their status as co muiwalis. ABDUL HAMID 

V. AHMAD Hussain, 28 P.R 1900. 

(21) — Religious institution —Bunga Nurmah- 
liyan Walah, Oolden Temple, Amritsar — 
Xmoerfect trust—Right of founder — Held, (a) 
that where there is no absolute delioalion of 
property to religious uses, but an imperfect 
trust, the nature of the property remains 
unchanged, and its application at the discretion 
of the founder. Such imperfect trusts are 
common enough in the Punjab in the case of 
Serais and Dtiarmsalas; ('>) that the Rungn/is, 
ate hostels which generally speaking, do not 
^ank as religious institutions pure and simple ; 
the Bungahlis are nob equal to mahunts, and if 
they make appointments of succ-assors. there is 
no bhek or college to control them : accordingly 
tbit the representative of the founder’s family 
was entitled to control the bungah and the 
-bungahi could not bold adversely to the rights 
of the founder’s family or appoint a successor 
as an in leoendent incumbent of the institution. 

Kishen Singh v, Sardarin PartabKaur, 

B1 P.R. 1902. 


Religious Office. 

Sf>e Right of Suit -Office of emolu¬ 
ment, Suits relating to. 

(1) — RH'*gious offize — Trusteeship—Private 
trust — R-linquishmeni in favour of person next 
entitled—Absence of binding rule of succession — 
Effect —Where there is no provUion in the 
partition deed nor anv rule of succession bind¬ 
ing on the family, held, that the renunciation 
of a non-hpr-ditary religious office, e.,g , the 
trusteeship of a private temple, which vested 
in the senior member of the family by virtue 
of a partition-'^e=id. in favour of his next senior, 
is invalid. SENNAYAN CHBTTY v. SINNAPPAN 
Sebvai, 20 M.L.J. 631 = 8 M.L.T. 323 = 1 lad. 
Cas. 901. 

(2) —Archaka— Resignation by offiee-kolder—^ 
Mofhor entitled to murai— Death of m^^ther-^ 
Right to succeed. —Where A, an archaka, who 
had a two day^* murai in the mmth, had 
resigned his offi’.e, and where subsequently hig 
mother, who was entitled te twedivs’ murai, 
di"d, held, that A was entitled to succeed to the 
office. Ordioary rules of inheritance aoply to 
such cases, only in a mo lifted form. All 
arguments base 1 on the fiition that the person 
who resigns is civilly da id, so far as the parti¬ 
cular offi'.s is concerned, ar^ fill »ctous. Mut- 

TEVi Pattabi Ramvnujxcharvulu v. 
pedinti ad\g\sing^r\chvryulu. 9 M.L. 
T. 352=21 M.L J 490 = 9 Ind Cas 493. 

Pov>ers of Mvnager of religious institution— 
Evidence and burdm of priofof necessity for 
alienation—ALIENATION, 13 0.0. 79 = 

5 Ind. Gas. 1005. 
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Beligious Office — concluded. 

Alienation and partition of, when valid— 
Partition by performance of duties of office in 
rotation—Alienation to qualified person in line 
of succession— See HINDU LAW—PARTITION, 
6 B. 298. 

Religious Question. 

Sfe Jurisdiction of Civil courts, 6 

M.H.C. 449. 

Religious Rites. 

And ritual —Jurisdiction of Civil Courts— 
English and Indian Courts— See JURISDIC¬ 
TION OF CIVIL Courts, 5 B. 80. 

Religious Serv’ces. 

Religious services may be performed by 
males only and not by females under the 

Mahomedan Law—See Mahomedan Law— 
Mosque, 3 Bom. L.R. 772. 

Religious Trusts. 

See Trust. 

Wrongful alienation by trustee—Suit to re¬ 
cover property—Limitation—Adverse posses¬ 
sion—Limitation Act, art. 134—See TRUST, 6 
M.L.J. 270. 

See Will—Miscellaneous, ll B. 441. 

Religious Usage. 

Sec Jurisdiction of Civil Courts, 15 M. 
355 = 2 M.L.J. 29. 

Relinquishment. 

{l)^Joint Hindu iamily^Son's interest in a 
tenants' holding of the father—Belinquishment 
by father without sons' consent, validity of ,— 
Held, that Hiudu sons living jointly with thoir 
father are not the co-tenants of bis holding. 
Held, further, that a relinquishment of his 
bolding made by the father without the consent 
of his eons is perfectly valid. SARAUJIT Singh 
V. Mohan Singh, 11 0,C. 292. (lo o.u. 
235. H.) 

See U.P. act XH OF 1881, s. 31, A.W.N. 
1898, 31. 

Of easement—EASEMENTS ACT, 1882. 
fi. 28, G Bom. L.R. 287. 

See Landlord and tenant—Tr.ansfer 

OF TENANT'S INTEREST, 7 0.0. 265. 

By putnidar—Adverse possession against 
putnidar—LIMITATION ACT, 1908, art. 
144, 26 0. 460. 

See Mahomedan Law—Inheritance, 19 
M. 176. 

Of tenant right for consideration —See RE¬ 
GISTRATION ACT, 1908,8. 17, 20 M. 367=7 
M.L.J. 69. 

Relinquishment, Deed of. 

See Registration act. 1908, a. 17 (d), 9 
B.H.O. 246. 

Relinquishment of portion of claim. 

See Civ. Pro. Code, 1908, 0. Il, r. 2., 

(I)— Act VllI of 1859, s. 7—' Relinquish or 
omit to sue,' meaning of—Conslruciwn of sta¬ 
tute—Test of distinct causes of action in the 


Relinquishment of portion of claim—confd, 

suifs.— The words in s. 7 of Act VIII of 1859, 
namely. ‘ if a plaintiff relinquish or omit to 
sue for any portion of his claims,’ include 
accidentil or involuntary omissions as well as 
acts of deliberate relinquishment, and where 
the words of law are clear and positive, they 
cannot be controlled by any consideration of 
the motives of the party to whom it is to be 
applied, nor limited by what the Judges who 
apply it may suppose to have been the reasons 
for enacting it. The correct test in all oases of 
this kind is. whether the claim in the new suit 
is, in fact, founded on a cause of action distinct 
from that which was the foundation of the 
former suit. Moonsshe Buzloor Ruheem v. 
Shumsoonnissa Begum, 8 W.R.P.C. S-all 
M.I.A. S51 = Har8h 286=2 Suther 89=3 
Bar. 259 = 2 Hay 190. [Appl, 15 W.R. 408; 
F.. 3 C.L J. 490; R., 9 W.R F B. 1 = B.L.R, 
Sup. Vol. 774, 12 W.R 79. 3 N.W.P. 27f 
8 B.H.C. 205, 20 W R. 450. 1 A 543. 2 M. 
352, 6 C. 142, 8 C. 483, 8 C. 819, 8 M. 620, 
14 B. 31. 19 C 372. 17 B. 573, 20 B. 469, 
21 M. 133 = 8 M L.J. 92, 23 B. 597, 25 M. 730 
= 12 M.L J 103. 29 0. 543, 26 M. 760 ] 

(1-al —Relinquishment of claim, inference of» 
—No inference of a relinquishment of olaini 
can bo drawn from a mere request that certain 
issues need not be tried in the face of the denial 
by the plaintiff, in cross examinatiou, that he 
had ever consented to limit his claim. SUN* 
DARA V. SUHIU, 10 M. 371. 

{2)—Act Via of 1859. s. 7—Debt due by 
person deceased—Several suits aj/ainst several 
representatives of deceased — Frame of swif.— 
S. 7 of Act VIII of 1859 which birs all future 
suits for any portion of a demand omitted or 
relinquished from a previous suit, has not the 
effect of prohibiting more than one suit ta 
enforce satisfactioa of a olaim against the re* 
presentative of a deceased person. The oreditof 
has a right to make all the property of the 
deceased in the bands of the several persons 
who may have succeeded to it liable for pay^ 
ment of bis debt, but ho is uot bound to bring 
his suit in such a form as to include the whole 
of the representatives and the whole of the 
property which they have inherited, at the risk 
(in case of omission) of being precluded from 
all future suit. PURUM SOOKH V. SOOBHAN, 
2 Agra 323. 

(3|—— Suit for renf—iicf VIII o/ 1859, 
s. 7, ^ppficabi/tfi/ o/. —S. 7, Aot VIII of 1059^ 
intended to discourage a needless multiplicity 
of suits, is applicable to suits for rent instituted 
by a zemindar against the ryot. RANBB 

bhahosoonderee V. Bhugwan Chunder 
Muzoomdar, W.R. 1864. Act X. 88. 

(4)— Suit for alluvial land— Splitting claim, 
—In a suit for alluvial land, the plea of split* 
ting orabandoDinent of olaim is maintainable. 

Baboo Meohbarum Sinoh v. Maharaja 
Mohessur Buksh Sinoh BAhadoor. 5 W. 
R 814. [Reversed, 9 B.L.R. 160, P.0. = 1& 
W.R.P.C. 6.] 

{5)—Act VlII of 1869, s. 7—4r5i4ratM)»““ 
Abandoni/ienf of excess of claim, —It would no4 
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ftelinquishmeotof portion of claim -conti, 

bo going beyond the reasonable ooostructioa of 
the words of s 7, Act VIII of 1859, to hold 
that the privilege there given to a plaintiff in 
A suit to abandon the excess of a claim applies 
also to a Cise where the party comes in with an 
application to cause ao arbirra'ion awird to be 
filed. GaiSH Chunder Choor^monee v. 
Bbojonath Bhuttacharjee. 20 W.R. S6.i 

(6)—Causeo/nsiton— Title resting on different 
transactions—Separate evidence. —The cause of 
action may be one although the title cf the 
defendant rests upon different and distinct 
transactions, and is supported by distinct and 
separate evidence. Ram SOONDUR Shah A v. 
DeLANNEY, 20 W.R. 103. [F , 6 A. 616 = A.W. 
N. 1884, 185.] 

{!)—^Decree in prior suit instituted bij trustees 
cf charity—Omission to ask for account—liightof 
Advocate General how effected — Civ- Pro Code, 
1832, $, 43.—The Advocate-General, as plaintiff, 
prayed for an account against the legal represen¬ 
tatives of one T, who had been trustee under 
deed of 1868 from the date on which it was 
executed up to his death in 1839. In a previous 
Buit which the trustees had instituted, they 
bad received from T’s estate the bilanoe which 
in that suit they had claimed to be due from 
him to the chtrity. The trustees had omitted 
to ask for an account against him in that suit 
Held that, uudet s. 43 of the Civ. Pro. Code. 
1882, the Advocate-General, as plaintiff in the 
present suit, could not sue for an account, as he 
represented the same interest as the trustees. 
Granting that there was no bar under s. 43, the 
Court, in the exerciseof its discreticn, would 
not grant the relief asking for the taking of 
accounts uuder the circumstances of the case. 
The ADVOCATE-GENERAL op Bomb ay V. BAI 
PUNJABAI, 18 B. 551. 

(8) —Instalment bond—Act VIII of 1859, s. 7 
•^Relinquishment of claim —Mortgage-~Money 
decree. —Plaintiff sued on ao instalment bond 
A3 each successive instalment fell due, and the 
whole of bis claim on each instalment was in¬ 
cluded in the suit. He recovered the full amount 
of the first instalment under the first decree, 
and a portion of the second instalment in execu¬ 
tion of his second decree. Ths present suit 
was for that portion of the second instalment 
which remained unpaid and for the whole of 
the third instalment including interest.— Held 
that such suit was not affected by s. 7, Act 
VIII of 1859. In a suit on an instalment bond, 
plaintiff having obtained a money decree, asked 
for and obtained the residue of the sale pro¬ 
ceeds after all the judgment'Oreditors had been 
fully satisfied. It was held that by doing so 
he did not abandon his right as mortgagee- 

Bolakee Lall V. Ohowdhry bung See 
Singh, 7 W.R. 309. 

(9) —Suits by heir to cancel alienations made 
at various limes. widow of a deceased Maho- 
ZUedan alienated her husband’s property by two 
deeds to different persons at different times. 
A suit was brought by the heirs of the deceased, 
first to set aside the second alienation, and 
thenja second suit^to cancel the first alienation. 


Relinquishment of portion of claim — contd. 

Held that s. 7, Act VIII of 1859, did not bar 
the second suit. The heir’s cause of action 
against different alienees, who have acquired 
possession under alienations mide at different 
times and under different circumstances, was 
not one and the sam?. the question of right of 
succession to the deceased and widow*-? com¬ 
petency to alienate arising equally in both the 
oases notwithstanding. It w-^s not obliga¬ 
tory on the heirs to make all the alienees 
parties to the first suit upon pain of forfeiting 
all future right of suit against them by reason 
of such omission. JEHAN BEHEE v. SAIVUK 
Ram, 1 Agra F. B., 103 = Ed.. 1874. 82. 

(10) —Ac2 VIII of 1859, s. 1—Splitting of 
cause of action—Joinder. —S. 7, Act VIII of 1859, 
prohibits the splitting of a single cause of 
action in order to make it the subject-matter of 
more than one suit. A plaintiff may give up 
part of his demand, eicher to bring the case 
within the Court’s jurisdiction or for any other 
reason ; but ha loses all 8 ub?eq'i 0 nt remedy by 
suit for that portion of his claim which he has 
thought fit nob to include in his suit. It 
may be that this provision which seems to 
contemplate the relinq lishment or omission 
of a sum ofm>n 0 y feichac ptrc of a debt or 
pecuniary damages) from th?suit, extends also 
to cas^s of omission to ask for any d irticular 
description of relief ; and that it^ operation is 
to require a plaintiff to include within his suit 
every dascripcion of relief which he may intend 
to seek ag linst the parties to the suit in respect 
of his cause of action. A suit to recover from 
co-sharers a share of the surplus proceeds of a 
sale in execution for arrears of rent, is not bar¬ 
red by a former suit iastibuted by the plaintiff 
on the requisition of the Collector for obtain¬ 
ing a declaration of his right to share in chs 
fund then in the Gollectorate. SABEBR KHAN 
V. KALI Doss DEY, 1 W.R 199. [Aopr., 19 A. 
379. P.B; D.. 5 B.L.R. 181 = 13 W.R. 261.] 

(11) Civ,Pro. Code, s. 7— Cause of action,'* 
weaitmp o/.^A suit was brought in 1860 bv 8 
against R to recover hU share in the joint 
family property. The present claim, which was 
for a share in the rents of certain Inam lands, 
also joint property, was not included in the 
suit of 1860. At the date of the former suit, 
the land in respect to which the present suit 
was brought was subject to the provisions of 
Reg. IV of 1831. and the Civil Cmcts had no 
jurisdiction to try the suit in respnb to such 
land without the pjrmUsioi of the Gevern- 
ment. It did nob appear that S had appliel to 
the Government for permission bo sue. Held 
that S was notpcecluded by s. 7, Civ. Pro. Code, 
from maintaining the present suit. PATTA- 
R.AVY MUDALI V. ADIMULA MUDALI, 5M.H. 

C. 499. [i? , 12 B.H.C. 148, 5C.L.R. 2S3, 23 
B. 597, 28 M. 216.] 

(^'^) Swif for partition omitting lands in pos¬ 
session of mortgagee—Subsequent suit for parti¬ 
tion—Oio, Pro, Code, 1859, s. 7.—Where any 
portion of the joint property is nob in the posses¬ 
sion of any of the co-parceners, by reason of its 
being in mortgage with third parties, executed 
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Relinquishmeot of portioa of claim—confc2. 

by the managing member of the family, such 
prc'perty, as ii was not available for immediate 
paniiion, c uld be excluded from a suit for 
partiticn- A subsequent suit, after redemptioa 
of such p operty, would not be barred by s. 7 of 
the Civ. Pro.C« de. 1859. PALKRISHNA VlTHAL 

V. hari Shankar, 8 B.HC. AC 64. 

12 B.HC. 1-18: R.,'26 B. 597. 24 B. 128 = 1 
Bom. L.R. G20.J 

{13} — Mor/gnge deed—Distinct covenant to pay 
interest each year—Dt'cree for overdue intertsl — 
Subsequent suit for principal and interest whe¬ 
ther barred by s. 43, Viv.Fro. Code. The mort¬ 
gage Oeed, In this case, contained a covenant 
to pay interest each year. The covenant was 
Dot confined to the fixfd pe riod of the mortgage. 
It was distinct from and independent of the 
claim to recover the principtl sum and its per¬ 
formance was secured in a diff.Tent manner. 
The presrnt suit was brought lor recovering 
from the dthndants persoi ally, or by sale of 
the mortgaged property, the principal of the 
mortgage bond with interest. Plaintiff had 
previously sued and obtained a decree for the 
inti rest in arrear till then. Ho did not then 
sue for possession nor for the principal. Such 
previous suit, however, was held not to bar tbo 
present suit under s. 43 of the Civ. Pro. Code. 
The lower Court had, however, decided, that 
the mortgage did not provide expressly for any 
remedy in rc^p«ct of the principal sum and 
that, therefore “there was no reason to suppose 
that It wa.s the inteuiion of the parties that the 
property should be sold in payment of either 
principal or interest or that the mortgagor 
was personally liable for the debt.” The High 
Court, however, held that the mortgage wa- a 
simple mortgage of the property fora period, 
securing an advance of the principal debt with 
a covenant by the mortgagor to pay interest 
thereon till the mortgage was rc-leLuncd. It 
was governed by the general law applicable to 
simple mortgages. Htgulaiirn V of 1827 gavo 
the moitgrigeo a right to bring the property to 
sale, and s. 07 of the Transfer of Property Act 
Conlcrred upon him the s>»mi privilege, 
YASHVANT V. VlTHAL, 2 I B 267. [n., 2H P.R. 
1907=93 P,L.R. 1HU8=110 P.W.R. 1907. 107 
P.L.R. 1910=19 PR 1910 = 36 P.W.R. 1910 ; 
D., L.B.R. 1893—1900, Gl8 ] 

(14) “SHif for rednnption — Mortgage not 
prtvtd— Diijmssal of suU—Subseqioht suit in 
ejectment — Causes of acuon—Civ. Pro Code, 
1882, s. 43—Where, on the dismissal of his 
suit for ndimplion on the ground that the 
mortgage was lu t pioved, the plaintiff instiiut- 
ed a Bubsi quent suit in ejectment against the 
defendant, held that s. 43 nf the Civ. Pro. Code, 
1882 was DO bar to the second suit, because the 
causes of action in the two suits wero<ssrniially 
difl«rent. NARO HALWANT v. RAMCHANDUA 
TUKDEV. 13 B. 326. (11 B.H C. 224. F.} [D., 
25 B. ibO.j 

(15) —Cty- Pro. Code, VIII of 1859. 5 . 7 
—Suit on hypotlucaiwn bond— Portion of decree 
fpassed infruciuous for want of jurisdiction — 
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Subsequent suit to enforce such portion—No tar 
of suit —Where a decree was passed for the 
whole claim in a suit brought on an hypothe¬ 
cation bond and a ponion of the decree be'am^ 
infruciuous for want of juri.sdiction, a second 
suit to eiif >rc 0 the chim that became infruo- 
tuous could be brought against a third person 
who derived bis title to the property through the 
borr iwer subsequent to the date of the bond, 
and it was not barred by the provision® of s. 7 
of Act vm of 1850. GfUSH Chundrr 
Mooker.ter v. Hamessuree Dabee 22 W. 
R 308. 7 C. 739.J 

116 )—Rents for successive years, separate 
suits maintainable for—Presumption from proof 
of payment nf subsequent years' rent, token 
cannot be mad'.. —Tnis was a suit for the rents 
of 1257 and 1268. Tne defendant pleaded that 
the present snit was mt admissible inasmuch 
as the plaintiff had sued for arrears of rent fof 
the jeara 12GJ and 1270 without any mention 
of ihe rents for 1267 and 1268 which had fallen 
into arrears. The Judge, on appeal, held that 
as there was no menii m of the rents of 1263 in 
the decree for the arrears of 1269, the present 
suit was barred under s. 7 of Act VIII of 1859. 
But the High Court held that the arrears for 
sucCiSsivo years are several and distinct causes 
of ucfiou, in respect of which it is perfectly 
competent to the party entitled to institute 
separate suits. It cannot be the true meaning 
of s. 7 that if a plaintiff has several and distinct 
cause action against one defendant, he must 
comprise them all in one suit, subject to the 
hazard of forfeiting all tho-io not included in 
the first suit. Also the ordinary and natural 
presumption which usually arises from proof of 
the payment of rec ivory of the rents of sub®©* 
quent years can have no application where 
there is evidence that the rents in suit were in 
arrear and no distinct allegition or evidence of 
their having been pvid. Ra.TA SUTTO CHURI^ 
GHOSAL V. OBHOV NUND DOSS, 2 W.R. Acfr 
X. 31. [Appr . 17 W R. 380; R., 24 W.R. 626; 
D., 6 0.791 = 8 C.L.R. 29.] 

(17) — Act VIII of 1859, s. 7 —Cousnanf in 
lease, breach of — Damages. —Whero, in a formed 
suit, plaintiff, a putneedar sued his zemindar 
for abatement of r» ut, and for a refund of, 
CDiisideraiion money and rents pvid by him for 
3 years, it was held that a suit fora refund of 
rent for ihroo subsequent years is not barred 
under s 7. Act VIII nf 1859. Ra.uNlLMVNI 
Singh v. ANNAOApuAsvn Mookerjee, 1 B. 
L.R F.B. 97=10 W.R. F.B. 41. 

(18) -^cf Yin of 1859. s. T—Splitting of 
cause of action — Lease. —The cause of aotioa 
in a suit m which a lessee, availing himself 
of the power contained in a lease to rosume 
and reduce into pos'cssion on behalf and in 
plico of his landlord the rent-free tenures, has 
not given the landlord the benefit of those re¬ 
sumptions and has injuriously retained the 
lands so resumed in his own possession, is 
entirely distinct from the evuso of action in a 
subsequent suit in which the lessee has Impro¬ 
perly rotaiuod iu bis possession portions of the 
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land leased. Though the lessor’s title to re¬ 
cover 18 the same lu both the suits, the causes 
of action areentireiy diSerent. UOOKGA NaTH 

Roy ohowdhry v. Roy Kalee narain 
Roy, 24 W.R. 212. 

(19) - Giv. Pro. Code, s. 43.—A suit by a 
landlord, to recover mesne profits from a tenant 
Who holds over, and a suit to eject him, are 
not parts of a claim founded on the identical 
cause of action, within the meaning of s. 43, 
and if mesne profits are alone claimed as 
damages due for adverse occupancy, a second 
suit Can be mam ained to recover possession of 
the laud. TIRUPaTI v NARASIMHA, 11 M. 
210. \_Not F,, 5 M.L T. 2z0 ; dppL, 31 M. 405 
= 4 M.L.T. 192 ; Li.. 78 P.K. 1902= 137 P.L.R. 
1902, 28 P.R. l907=y3P.LR. 1908 = 140 P. 
W.R. 1907: 5 M.L.T. 105. 32 M. 330.] 

(20) — Act VIII of 1859, s. 7 —Swif by father — 
Relinqutahmeni of a claim—Subseouent suit by 
heir--Same cause of action — Mai-Uaiyiabdiiy 
of 5at£. — S. 7 ol Act VIII of 1«59 piohioits a suit 
by an heir on the same cause of action on which 
a suit was previously instituted by his father, 
though the propeity now sued for is not the same 
as that for wniuh his father sued. Plaintifi. as 
heir to his father, can only do what his father 
could have done. His father could not have 
brought this suit after that which he brought 
was dismi>sed. SOOEUJPERSHAD TeWARY v. 
SaHEB LaL TewaRY, 3 R. 23, [R., 5 W.R. 
182.J 

(21) —Swfi/Z cause suit—Damages—Cause of 
action ^Revision. —Plaintiff sued the defendant 
for damages laid at Ks. 400 fur breach of con* 
tract, alleging that he had been engag^^d at a 
salary ol Rs 75 per mensem as manager of a fac¬ 
tory lor the entire season of 1879, but that, be 
fore the expiration of the season, he had been 
wrongiully dismissed by the defendant. The 
Juoge decided that the full claim for damages 
could not be given in the suit, but gave a decree 
for Rs 75 per mensem from the commencement 
ol tue period of service up to the filing of the 
plaint. He, further, directed ibat the plaintiff 
xnignt sue month by month for further uamages 
as they accrued duo. Accordingly, the plaintiff 
subtequently instituted two suits and obtained 
de crees. Tne High Court on the application of 
the defendant, set aside those decrees on the 
grouuu that after the first suit no lurcher suits 

could lie. Simpson v. lleghorn, 6 C.L.R, 91. 

(22) —Res judicata— Contract of sale-Suit 
for specific ptrformance —Second suit for re¬ 
covery of earnest-money * Tne defendant execut¬ 
ed a deed of bynanamah whereby he contracted 
to convey to the plaintiff certain Mourosse 
tenures, and was piid a certain sum as earoest- 
mcney. it was agreed that the deed of convey¬ 
ance was to be completed on a specified date, 
and that the value of the property was to be as¬ 
certained on a local inquiry. Pending such 
inquiry, a certain percentage on the profits per 
annum was to represent the consideratioo- 
i&oncy. It the inquiry showed that the value 
V?a3 less, the consideration was to be reduced 
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in proportion ; if more, it was to be raised ac¬ 
cordingly. The defendant failed to perfoirrr 
his part of the contract, and sold the property 
to a third party. The plaintiff then sued 
for specific performance of the contract, and 
obtained a decree, anl, under that decree, 
obtained possession. Plaintiff then brought the 
present suit, alleging that, if defendant bad 
carried out his contract, be (the plaintiff) would 
have been in a position to recover from the 
profits of the property 8 per cent, upon the con¬ 
sideration-money advanced by him to the do- 
' fendant, and that, on the breach of the contract, 
he had been deprived of interest on his money 
together wiih the sum paid on account of rent 
due by the defendant, and claiming therefore 
to recover those amounts from the defendant.. 
Held that the plaintiff not having, under the 
terms of s. 7 of Act VIII of 1859, included 
the whole of the claim arising out of the cause 
ofaction, vis., the breach of contract, and the 
present cause of action being the same as the 
cause of action in the former suit, s. 7 clearly 
applied and the suit was therefore barred, 
SHIB KrISTO DaH V. ABDOOL SOBHAN 

Ohowdhry. 15 W R. 408. [R., n Bom .L.R. 
46= 1 Ind. Gas. 3i9.] 

(2d)—Suit for recovery of valve of cattle taken 
away Claim for all damages by wrongful act 
to be included—Fresh suit not maintainable for 
damages. —In a suit to recover the value of 
cattle alleged lo have been illegally taken away 
by defendant, whatever claim plaintiff desired 
to make in respect of damages caused to him 
by such wrongful act of the defendant should 
be included by him in his plaint. It is not 
competent to him to maintain a second suit 
for any such items of damiges which he might 
have failed so lo include in the former suit, 

Mohubut Mundul v. Shoorendro Nath 

Roy, 4 W.K. S.C.C. Ref. 20. 

(24) General Agent — Misappropriation — 
Cause of action. —An action against a general 
agent, simply on the allegation that he has 
received mmey on account of the principal 

without remiLUDg it to the latter, is not sus¬ 
tainable, because the facts stated do not con¬ 
stitute a oau^e of action, in the absence of an 
allegation that there are grounds for believing 
that the money so received has not been dis¬ 
bursed on the plaintiff’s account, but misap¬ 
propriated by the agent. Where the defend¬ 
ant is not a general agent, but employed only 
to receive payment on account of the principal 
and to remit it forthwith, to the plaintiff, au 
action will lie simply on the ground that the 
agent has not remitted the money received by 
him vviohin a reasonable time. Bub where 
he is a general agent empeweted, not only to 
receive, but also to disburse, money so received 
on account of the principal, a suit will not 
He upon a bare allegation like that, without a 
further statement tnat the agent, being called 
upon, has failed to account for the sum of 
money foe which he is sought to be m ide liable. 
MONOHDR DaSS v. BABOO SEETUL PbR. 
SHAD, 23 W,R. 418. 
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(25) —Re-J judicata—VIII of 1859, s. 7. 

—Where plaintifis had.io a former suit, claimed 
certain moneys alleged to have been misippro- 
priated by defendant as manager for the joint 
family, the cause of action having b?en the 
latter’s refusal to allow plaintiffs their share at 
the time of separation, tbeir present suit for a 
share of certain paddy which defendant bad 
refused to make over when the separation took 
place, was held to be barred by s. 7, Act VIII 
of 1859. Ganes Chandra Chowdhry v. 
RAM KUMAR Chowdhry. 3 B.L.R.A.C. 263 
= 12 W.R. 79. (8 W.R.P.C. 11, R.) [R., 1 
A. 543.] 

(26) —Suif (or recoverij of land — Dutff of 
plaintiff to put forwird whole case — Second 
suit—Cause of action. —A plaintiff suing for 
the recovery of land is bound to put forwar 1 the 
whole of his case at once. He cannot main¬ 
tain a second suit for the same cause of action 
merely by alleging that the CoUectorate order 
sought to be sot aside is an order of a different 
date and description from that which was 
sought to be set aside in the former suit. LUCH- 
MAN DAS V. PRIAG DUTT, 2 Agra 305. 

(27) — Act VIIT of 1859, ss. 7, 12 — Identity 
of cause of action iti previous and subsi’quent 
suit — Inclusion of ivhole claim in one saif— 
Cause of action, splitting of. — Tho question 
was whether this suit did not fall within tho 
provisions of s 7 of Act VIII of 1859 and whe¬ 
ther consequently it could bo entortaiood. Tne 
lower appellate Court bad held that the case 
did not fall within s. 7 of Act VIII of 1859, 
inasmuch as distinct acts of dispossession were 
alleged and inasmuch as certain persons wsre 
defendants in tho present suit, and might have 
some interest in its result, who were not par¬ 
ties to the former suit. Toe High Court held 
that this decision was wrong. Both the suits 
bad been in fact, instituted by tho plaintiff for 
tho purpose of establishing her late husband's 
title under his father’s Will, and of obtaining 
possession of the lands as her husbmd's widow 
and representative. There was but one cause 
of action, viz., the denial of plaintiff’s title 
under the Will of her husband’s father ; and it 
was her duty to have proceeded under s 12 of 
Act VIII of 1859, and to have included her 
whole claim in tho suit brought by her first io 
one of the distridsin which the estates claimed 
were situate. JAMOONA DasSEE CHOWDH- 
BANEE V. BHAMASOONDAREE DASSEE CHOW- 
DHRANEE. 2 W.R. 148. [Diss., 10 M.L J. 
136; R., 3 W.R. 25. 20 W. R. 77, 16 A. 359 = 
A.W.N. 1894, 120; D., 5 W.R. 182.] 

(28) — Civ. Pro. Code, 1859, s. 7—Redemption 
suit—Surplus not claimed by mortgagor — 
Separate suit for surplus. —Where in a former 
suit for redemption of land usufruotnarily 
mortgaged, the plaintiff, though ho believed 
that there was a surplus duo to him from tho 
mortgagee, abstained from making any claim 
for the sum which might be found due to him, 
held, that a second suit for tho recovery of tho 
surplus was barrod by tho provisions of s. 7, 


elinqulshmeot of portion of claim —confd. 

Civ. Pro. Code. BALOJI TAMAJI POTHAB v, 

Tamanqouda Ghanasyau Gouda, 6 B H.C. 
A.C. 97. iAppl, 25 B. 115 ; R., 26 B. 661. 30 
A. 22d = A.W.N. 1903. 95 = 5 A.L.J. 192.] 

(29) —Civ.Pro.Code, 1859, s. 7—Claim arising 
Out of same cause of aefton.—A paini tslook be¬ 
longing tc B was sold for arrears of rent and 
purchased by T B sued in the Civil Court for 
setting aside the sale on the ground of irregu¬ 
larities and obtained a decree as prayed (or. In 
the mevnwhile, T, the purchaser of the talook. 
having made default in payment of rent, the 
vatni was again sold for the sum of Rs. 98.000. 
Oat of this sura, the zemindar drew out from 
the Collecr.nrate the sum of Rs. 38,000 due on 
account of rent, and the balance of R<. GO.OOO 
remained to the credit of T. In the interim, 

C had purchased the right, title, and interest 
of B, in the decree obtained by him for setting 
aside the sale of his patni, and, in virtue of 
his rights under that decree, sued T forthe sur¬ 
plus sale-proceeds standing to his credit in the 
CoUectorate. and obtained a decree. C again 
sued T for mesne profits for the period during 
which T was in possession of the talook. And 
the present suit was again brought by 0 against 
T for the amount drawn by the zemindar out 
of the sale procoeds of the talook, on the ground 
that T bad wrongfully failed to nay rent to the 
zemindar though he bad himself collected rents 
from the under-tenants. Held, that the suit 
was barred by s. 7 of Act VIII of 1859. Tho 
plaintiff’s claim in the present suit undoubted¬ 
ly formed a part of the sum claimed whioh 
comprised the amount recovered in the first 
suit for surplus proceeds of sale. The plaintiff's 
first suit, as it were, admitted that the original 
proprietor of the patni could only be entitled to 
recover that portion of the proceeds of sale 
which remained over and above after payment 
of the zemindar's rent. There was either a 
just claim f^r the whole of the sale orocoeds or 
there was not. If there was, ths plaintiff was 
bound to have claimed Che whole of it in the 
first suit. Having omitted to claim a portion, 
ho cannot now be allowed to claim it in the 
present suit. TarinI PrASAD GHOSE v, 
KHUDUM.ANI Deiu. 8 B.L R. 184 = 13 W.R. 
261. (1 W.R. 199, D.) 

(36)—Acf VIII 0 / 1859, s. 7—Rents due in 
Azeeinabad rupees sued for in Company*s rupees 
—Abandonment.—If rents due in Azoemabad 
rupees are sued (or iu Company’s rupees, the 
former coinage more valuable than the latter, 
tho omission to sue for the difference in value 
is an abandonment of claim under s. 7, Act 
VIII of 1859, and a fresh suit does not lie for 
the recovery of the same. MeEU MAHOMBD 
SOODUCK GOLESTAN V. FORHES. 5 W.R. Aol 
X. Rul 90. 

(81)—Snit for possession —Plea in bar —Rent 
suit—Afainfainabi/ifv—Act VIII o/ 1959, s. 7« 
—Where, in a suit for possession, the defend¬ 
ant would set up tho plea in bar, the plaintiff 
cannot be allowed to bring a suit for rent in 
order to raise tho question of title, because 
such a proceeding is opposed to the principle 
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laid down in s. 7 of Aot VHI of 1859. RAM 
TUNNO KOLOO V. SHORODA PERSHAD MUIi- 
lilCK. 19 W.R. 91. iR., 20 W.R. 270; D.. 
23 W.R. 342.] 

(32) —Cjwseo/ action, splitting of,—A patni 

haviug bean sold for arrears of reot, one of cbe 
co-sharers brought a suit aad eventually ob¬ 
tained a decree setting aside the sale. In the 
meantime, however, lu consequence of the 
purchaser having defaulted in payment of rent, 
the pafni had a^ain been sold and the decree 
could not be executed for recovery of possession. 
On this, the decree-holder sueJ the purchaser 
at the first sale and others for the surplus pro¬ 
ceeds of the second sale, and recovered a por¬ 
tion of toe surplus proceeds. He then sued 
for and recovered mesne profits. Subsequently 
he brought a third suit for compensation. 
Meld, that whatever the plaintiff was entitled 
to recover from the defendants under the de¬ 
cree already mentioned constituted one single 
cause of action and that he was bound to 
include in the suit which he brought upon that 
•cause of action everything to which he was so 
encicledi and that the present suit was there¬ 
fore barred. Tarini Prasad Ghose v. 
Raghab Chandra Bandopadhya, 5 B.L R. 
187, Note=13 lY.R. 203. [R., 5 B.L.R. 184.] 

(33) -Oiu. Pro. Code. Act VLII o/ 1859. s. 7 
’^Oispossession^Suit for mesne profits —Sabse- 
guenc suit for profits arising out of same dispos- 
^essio/i —Maintainability of suit. —The plamt- 
iSs, having been dispossessed of a tank and land 
on its bank, instituted proceedings under s. 15 
of Act XIV of 1859 and recovered possession of 
the whole of the above premises. Then the 
defendants instituted a regular civil suit to 
establish their title, in which again tae plaint- 
ifis were successfui. Thereupon, t he plaintifis 
brought a suit for the value of fish taken by the 
defendants ou the day of dispossession, and the 
suit was compromise!. Subsequently, the 
plaiutifis brought the present suit for mesne 
profits in respect of fish and grass appropriated 
by the defendants during a certain period they 
■were in possession, fdeld that the present 
claim of the plaintiffs for the period preceding 
the institution of the previous suit was barred 
by s, 7 of Act VIII of 1859. The previous suit 
and the present were both suits for damages 
and the previous suit and compromise ought to 
have included all claims of the plaintifis arising 
out of the dispossession from the tank. SAEM 

Sirdar v. Kamaluddy sirdar, 22 tf.R. 
424. 

(33-a)—Ciu. Pro. Code, 1882, s. ^3—First ' 
suit for possession and mesne profits—Subsequent 
suit for mesne profits, —The plaintiff sued for 
possession of immoveable property upon a for¬ 
feiture and for mesne profits in respect of the 
same property up to the date of the alleged 
forfeiture, and obtained a decree. Subsequent¬ 
ly, he brought a separate suit for mesne profits 
including the period from the date of the for- 
ieiture to the date of the institution of the 
former suit. Held, that the claim in the subse¬ 
quent suit was barred by s. 43 of the Code. 
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Mewa Kuar V. B anarsi Prasad, 17 A. 533 
^A.W.N. 1895, 121. (3 A. 660, 11 M. 151, 

«.) [Affirmed, 23 A. 227, P.C ; Not F., 32 M. 
330-5 M.L.T. 105 ;Appr,, U.B.R. 1904. 1st 
Qc., C.P.O. 42. 43; R., 18 A. 131 = 16 A.W N. 
2, 3 L.B.R. 56. 9 O.C. 224, 322.] 

(33-6)—Ss. 43, 44, Civ. Pro. Code^Claims 
to recover possession and mesne profits, distinct 
claims —Cause of action different—Scope of 

Code —According to ss. 43 and 
44, of theCode of (-»ivil Procedure (1882), claims ‘ 
to recover possession of immoveable property 
and for mesne profits are distinct claims, and 
there has been no alteration of the law in this 
respect between s. 10, Act VIII of 1869 and 
the present Code, although, no doubt.’ the 
terms of the law of 1659 were more precise, 
ihe cause of action and the nature of the suit 
JQ each case are altogether different. S 44 
Liv Pro. Code, merely permits joinder in'one 
suit of a claim for recovery of immoveable 
property with one lor mesne profits in regard 
to the same property. Lalessor Babee v 
Janki Bibee, 19 C. 6i5. (8 o. 593 12 rj* 

C. 9o8 ; 11 M. I5i\ dJ)[fI si 

M. 405- 1 H.L T. 192, 1 L.B.R 13; Cited 78 
P.R. 1902 = 137 P.L.R. 1902, 30 A. 225 = 5 A, 

17 A. 533. 5 

10^ = 32 M 330. U.B R. 1904. IsC 

?n ^ ^^2; Not F., 

^ ’ ^ ^ ^ ; jD,, 34 C. 223 

= 0 U.Li.J. 192.J 

profits Damages.—Masns profits, or rather 
damages for mesne profi s are, no doubt 
usually measured by the actual rents and pro¬ 
fits of the land issuing during the period of 
dispossession; but they are essentially damages. 
The ground upon which the plaintiff in lav 

case IS entitled to ask for those damages is the 

wrongful conduct of the defendants in dispos- 

keeping him out of possession. 
Although no douot. a claim for mesne profits 

13, for the special purposes of ss. 8 and 9 of the 
uiv. Pro. Code, deemed a separate cause of 

action from a claim for the land in respect of 

which It IS made, yet it cannot itself be divided 
and every suit brought to recover mesne profits 
mus . by s, 7 of the Civ. Pro. Cole, include the 
whole Claim arising out of the cause of action 

whioh gives the ground for making it. Mussa. 
ML'T ROOKMfNEB KOOER v. Ram ToHUE 
ROY. 21 ».R. 223. [R„ 9 Q. 283.^ 

(35) —Suit for possession of immoveable pro¬ 
perly— Suit for ,msne Profits-Relinqmshment 
otpartofclaim-Cw.Pro. Code, 1877, ss. 43. 

44. Mesne profits which can be claimed in a 
suit for possession of immoveable property up 
to the date of suit, but which were not so 
claimed, canaot be subsequently sued for in a 
separate .suit LALJI MaL v. HuLASI. 3 A. 

A. 533, U, 

B.R. 1904, 43, p. 1, 3 L.B.R, 56.] 

(36) —Cin.SPro. Code, 1877, s. iS—Relin- 
quishment of part of claim — Mesne profits.—^ 
Where a suit for possession of certain trees wag 
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based upon the interference by the defendant 
with the plaintiff's possession of such trees and 
the wrongful taking of the fruit of such trees, 
jrsubscquent suit for mesne profits, namely the 
value of such fruit, would be barred by the 
provisions of s. 43 of the Civ. Pro. Code. DeIU 
DIAL SINGH V. AJAII^ SINGH, 3 A. 543. [iJ., 
11 M. 210.] 

(371— Suit for mesne profits—Cftuse of action-- 
Civ Pro. Code. —The plaintiff, having obtained 
• a decree for possession of lands together with 
mesne profits from the date of suit, filed another 
suit for mesne profits for the time prior to the 
institution of the previous suit. Held that the 
present suit was barred under s. 7 of the Civ. 
Pro Code, and could not be sustainable. RAM 
RUTTUN ANDO v. RAM CHUNDEB PaL, 25 

W.R. 113. 

(37-al— 8- 43, Act XIV of 1882, Civ. Pro, 
Code—Relinquishment or oynission to sue for 
portion of claim —Successio?t of a Makomedan 
xoidov) by local custom to a life-interest in the 
estate of her husband—Cause of action in her 
suit for dower distinguished from that xn her 
suit for such estate. —A decree in a suit by a 
Mahomedan widow against the brother of her 
deceased husband, declaring her right to 
possess for life the estate of the latter in 
accordance with a proved local custom, with 
an order for possession, was affirmed. A 
decree in a suit previously brought by the 
widow against the same defendant for her 
dower, g ive no occasion for the application of 
s. 43. Civ. Pro. Code, having been made upon 
a cause of action distinct from that on which 
the present suit was founded. MAHOMED 

Riasat Alt v. Hasin Band. 21 C. 157, P.C. 
= 201 A 155 = 6 Sar. 374. (3 M. 520. P.C., F.) 
[F., 26 M. 760=13 M.L.J. 448, 11 O.C. 09.] 

{dH)^Butwara—Jurisdiction — Civil Court. 
—A Civil Court has no authority to order the 
Collector to make a partition of tho jummas 
payable to Government in respect of the 
several mehals which are intermixed in a 
portion common to all. JHABA Lall Roy 

V. The Collector of tirhoot, 2i W.R. 
272. 

See ADMISSION — ADMISSION IN PLEAD 
INGS, 6 A. 395 = A.W.N. 1884, 136. 

See Alluvion-C rENERAL, 9 B.L.R. 150= 
IG W.R. P.O. 5. 

Court-foe—Revision— See CiV. PRO. CODE, 
1908, 0. VII, rr. 1, 2, 4, 5, 6. 0. XXXIH, 
r, 1. s. 115, A.W.N. 1900, 214. 

Effect of relinquishment by one co-sharer on 
aharos of others—Seo CO-SHAHERS—ENJOY¬ 
MENT OF PROPERTY BY CO-SHARERS, 16 

aP.L.R. 28. 

See DECLARATORY DECREE, SUIT FOR - 
DECLARATION OP TITLE, 12 W.R. 279. 

See HINDU LAW—Widow, 3 B.L.R.A.O, 
421 = 12 W.R. 336. 

See INTEREST— SPECIAL CASES, G W.R. 
ICIS. 121. 



Relinquiahment of portion of claim— coneZd. 

See Legal Practitioners—Pleader— 

AUTHORITY TO BIND CLIENT. 3 B.L.R. 
App. 15. 

See Mesne Profits—Suits for mesne 

PROFITS AND ASSESSMENT IN EXECUTION, 

4 B.L.R. F.B. 113 = 13 W.R. F-B. 15 = 14 W. 

R, 151. 

See Mortgage—Marshalling, 13 B. 46. 

Of portion of claim—Effect— See PLAINT— 
General, 8 M.L.T. 436 = 8 Ind. Gas. 943. 

See RES JUDICATA—MATTERS IN ISSUE, 

18 B. 537. 

Relinquishment of Tenure. 

See Landlord and Tenant. 

(Ij—X of 1859, s 19 —Lease for fixed 
term—Right to relinquish. —A ryot, who has 
taken a lease in writing of certain lands for a 
specific term, is not entitled under s. 19, Act 
X of 1859, to throw up his lease during its 
currency. KaSHEB SINGH v. P. ONRAET 

and T. Grant, 5 W.R. ActX, Rul., 81. [i\, 

1 Agra Rov. App. 22; R , 7 W.R. 62; D., 9 
W.R. 89.] 

f2)— Act Xof 1859, s. \9—Notice of relinquish' 
ment under. —When tho lessees have contracted 
for a definite specified interest in land, the 
contract or lease must regulate the whole 
relationship between the parties, not only in 
regard to the time of tho commencement and 
oontiouanoe but also in regard to the termina* 
tioQ of the bolding, and the provisions of s. 19* 
of Act X of 1859 are not applicable in such 
cases. Baboo DwARKA DASS V. GOKUL 
DaSS, 1 Agra Rev. 22. (5 W.R. 81, F.) 

(3) —.4cf X of 1859, s. \9—Relinquishment of 
land by ryot—Application to Collector not neees^ 
sary—Notice direct by tenant to landlord —Bur- 
den of proof. —There is nothing in the provi¬ 
sions of 9. 19 of Act X of 1859. imperatively re¬ 
quiring that an application for service of notioO' 
of relinquishment must necessarily bo made by 
the ryot to the Colleotor. In tho present case, 
however, the ryot had made such an applica¬ 
tion, and if the Collector failed to serve the 
notice contemplated by the law, his neglect of 
duty cannot affect tho rights of tho tenant; 
nor can the landlord have any substantial 
ground of complaint on account of the non- 
sorvico of such notice by the Colleotor, if the 
tenant can prove that, previous to his applica¬ 
tion to that officer, he had given actual notice,, 
of his intention to relinquish, directly to the 
landlord himsolf or to his authorized agent. 
Also, where the tenant is found to have taken 
all the steps required by the law in furtherance^ 
of his intended relinquishment, it is for the 
landlord to prove that ho continued in posses¬ 
sion of the land, and enjoyed the profits by 
holding it hhas or by letting it to other parties. 

Mr. James erskine v. ram Ooomar Roy,; 

8 W.R. 220. , 

(4) —Miras— Razinama — 46andonwten( of 

right—Ejectment.—‘ A Mirosdar whohaa 
given in a rasinama has tho right to reoovoc 


4 
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his land if he sues within the period of limita¬ 
tion unless in that document it is expressly 
stipulated that he ha-^ aboudoned his miras 
right. JOTI BHIMRAV v, BALU bin BaPUJI 
1 B. 208. [iJ., 4 Bom. L.R. 801.] 

(5) Act X of 1859, s. 19— Agreement not to 
relinquish jote — Relinquishment, validity of.^ 
In a suit for rent of the year 1271 B.S. on the 
specific terms of a kahuliat executed by defend¬ 
ant’s father, in which the father set forth that 
the kahuliat should be binding on bis heirs for 
ever, and that a relinquishment of the jote 
should never be permitted, the defendant’s 
answer was that he relinquished the jote in 
1270 B.S. and that the father’s deed could not 
bind defendant never to relinquish a tenure, 
when the law clearly enacted (s. 19, Act X of 
1859) that that power should be with a tenant 
under certain defined provisions. The lower 
appellate Court ruled that the general provi¬ 
sions of s. 19, Act X of 1859, could not prevail 
against such express stipulations as were set 
^rth in the kahuliat. Seld that the lower 
Court was wrong and that the defendant was 
entitled to relinquish the jote and that he was 
not liable for the rent sued for. Gopal Pal 

Chowdhry V. Tarinee Pershad Ghose 

9 W.R. 89. 

(6) —Omission to take up mal land at survey 
—Another cultivator allowed to hold mal land 
paying assessment — Forfeiture of claim .— A 
person who fails at the survey to take up mal 
land which he held without assessment before 
the survey, and allows it to be taken up by 
another cultivator who pays the assessment 
upon it, must be held to have forfeited his 
claim to such land. BALKIRSHNA GOBIND 
GAD&IEi V. NARAYAN SAKARAM, 8 B.H.C. 

A. C. 180. 

{V—Bombay Act (I 0 / 1865)—Miras land— 
Sxndu widow — Mortgage — Bazinamah 
Sale for arrears of revenue—Distinction .— A 
mortgage of the mirasi estate by a duly execut- 
®^™®^^63'8®*6eed by the widow of a Hindu mira- 
sidar, binds her estate in the lands as a Hindu 

widow ; and, on its execution, what is left to 

her is only the equity of redemption. A razi- 
namah of the lands in question, given hy her 
on a subsequent date, does not affect the pre¬ 
vious mortgage by her, and transfers only the 
equity of redemption. (IB. 91, D.) lApph, U 

B, 506.] There is a distinction between taking 
miras lands through a razinamah, and purchas¬ 
ing them at a sale for arrears of Government 
land revenue. In the latter case, inasmuch as 

land-revenue is the paramount 
charge upon the land the purchaser takes the 
land discharged of all incumbrances. Rama- 
CHANDRA MANKESHWAR V. BHIMRAU RANJI, 

1 B. 377. (10 B H.G. 416, 11 B.H.C. 218, B.) 

(8 )—Relinquishment by ryot of portion of 
land—Notice of relinquishmenU form of .— In 
order that a ryot, by relinquishing a portion 
out of a considerable quantity of land held by 
him, may relieve himself from liability to pay 
rent, it is not enough that he gives notice that he 


Relinquishment of TenvLve^concluded. 

relinquishes a part of the land without specify¬ 
ing what that portion is. HABEDA SIRCAR v 

doorga Kant Mojoomdar. ii w.R. 435 . 

{^)—Relinquishment of land ~ Service of 

Oof6Mndee ryot, s. 19, Act X of 
1859. The service of a notice to quit by a 
landlord on an Ootbundee ryot unless an en¬ 
hanced rent is paid, and the signification by 
the ryot of his intention to relinquish the 
land amount to a sufficient compliance with 
s. 19, Act X, 1859. Mr. Thomas, j. Kenny 
V. issuR Chunder Poddar, w.R. 1864. Act 

A, Kul. 9. 

m-Reg. XYll of 1827, s. 42-Scope- 

Written notice of relinquishment to Collector _ 

Notice of enhancement by Collector.—^. 42. Ree 

general application, and is 
not limited to lands in which a new survey 
settlement has been ioi-roduced. Not only 
holders of land under a survey settlement, but 

^ within the scope 

and Us supplemental Act IV 
of 1868 (Bom.) are bound to give written notice 
before they relinquish their holdings. Reading 
s, 42 with ci. 1 of s. 44, the true interpretation 
would seem to be that the restriction placed 
upon the exercise by the raiyat of his right to 
surrender, and the declaration of his continu¬ 
ance of liability for assessment, if his relin¬ 
quishment was not notified by a particular date 
imposed a corresponding obligation upon the 

^ enhance¬ 

ment within a period which would allow him 

to consider his position and leave him at liberty 

to exercise without obstacle or injury his right 

to resign the land. It would be most unjust^to 

an occupant to hold that his assessment could 

be raised after he had lost his option of throw¬ 
ing up the land. Govindvinayak Gadre v 

Ratnaqiri, 6 B.H.C* 
H.C. Ap^. [o''"’ ' 225:iJ..12B. 

(U)-4ci VIII 0 / 1869 (B.C.t.s. 20-Relin- 
qmshment of lease—Notice-Onus—Parol evid¬ 
ence.—A ryot is under no obligation to given 
any notice under s. 20, Act VIII of 1869, merely 
to entitle him to give up the laud at the 
termination of a lease for a short term under 

plaintiff who 

says that a ryot did not relinquish when the 

lease expired, to prove that the ten¬ 
ant held on. The onus of proving relinouish 
ment is not on the ryot. The fact of\eJiu- 
quisbment of a lease after its expiry marbe 
proved by parol evidence. Tieak Patak v 
MAHABIB Pandat, 7 B.L.R. App^ uZfw. 


Loss OP 


See Right op occupancy - 
right, 38 P.B. 1871. 

RemaiadeFinaii. 

« England-Applicability 
1388!296r 11 A. 57 = A.W,N. 
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Hemand. 

See CIV. Pro. CODE, 1908, 0. XLI, rr. 23, 
25 TO 29. 

{!) —ilci VIII 0 / 1859, s. 354, object of re¬ 
mand under—Determination of issue on fresh 
evidence taken, —The object of a remand under 
9. 354 of Act Vin of 1859 is not that the Judge 
should try the issue on the evidence already 
taken and on the record, because, that is a 
matter which the Court sitting in regular 
appeal can do for itself without the assistance 
of the lower Court. Where a case has been 
remanded under s. 354, it is the duty of the 
lower Court to take such evidence as the 
parties may have to offer for the determination 
of the issue. ABDOOL KHYRVT v. JuMALOOD- 
DEEN HOSSEIN, 10 W.R. 214. 

(2) —Civ. Pro. Code (Act XIV of 1882), 
s. 566— arriveA at before 

order of remand—Powir of Appellate Court to 
re-consider those findings. —In law there is no 
determination of th® appeal when a remand is 
made under (s. 566) of the Civ. Pro. Code, 
and the findings of the Appellate Court are 
only opinions until the final ju Igment is passed. 
There is no leg\l objoctinn to those opinions 
being ro-considered by the Appellate Court, 
though, as a rule, this should be dons only when 
the Court finds that its former view is obviously 
wrong. HARI ^l^QH v. L\BHU SHAH, 00 
P.L.R. 1902. {10 A. 162. F.) 

(3) — Procedure in remanding a case, —In re¬ 
manding a case, the issues, which the lower 
Court is required to decide, must be specifically 
stated. It is not enough to direct the case to be 
decided in accordance with observations in the 
judgment. GuiSH Chundeu LaHtui v. Sho- 
SHf SHIKHARESW.VH ROY, 27 0. 9Sl. P C. =27 
l.A. 110 = 4C.W N.631 = 10M.L.J.336 = 2 Bom. 
L.R. 709 = 7 Sar. 687. 

(4) ^Remand of suit of the Small Cause Court 

class— Appeal from order to High Court.—An 
order by a Court, in the exorcise of appellate 
jurisdiction, under s. 562 of tho Civ. Pro. Code, 
remanding a case of the Small Cause Court 
class as described in s. .586, is appealable to the 
High Court, KiRTE MOHALDVR v. RAM.IAN 
MOHADDAR, 10 C. 523. [D., 24 C. 774.] 

(5) —Remand by lower appellate Court, a 
second time — Appeal, if lies — Direefions to be 
made by Lower Appellate Court when ordering a 
secondremand. —If an order of remand by a 
lower appellate Court is not carried out by the 
Court of first instance, and tho case is remand¬ 
ed a second time, no appeal lies from the 
order. When a superior Court remands a case 
a second time, it should not confine itself to a 
vague general remark that its previous order 
had not been carried into offoot. hut should 
likewise state what the main requirements of 
such order were, and how tho Lower Court’s 
decision shows that they have not been carried 

out, Radhabulbub Surma v. anundmo- 
YBE DEBEA. W.R. 1884, Mia. 39, 

(6) —Remand by lower appellate Court-Appeal 
to High Court against order of re7nand—Duty 
of High Courf.—Where the first appellate Court 


Remand— 

remands a suit to a Court of first instance, 
and an appeal is preferred to the High Court 
against the order of remand, all that the High 
Court can do is to take the facts as found by 
the lower appellate Court and to say whether, 
upon those facts, the Judge of the lower appel¬ 
late Court was wrong in point of law in 
remanding the case. KHUSHAL PANACHAND 
v. BHIMABAI, 12 B. 389. [R., 14 B. 14.] 

(7)— Appeal—Revision — Civ.Pro. Code, 1908, 

O. XLI, r. 23.— Held, that, where the order of 
remand under r. 23 of 0. XLI is not appeal- 
able, it is not also subject to revision. RAMJI 

Das V. Shanker D.4s. lO P W R. 1912=140 

P. L,R. 1912 = 13 Ind. Gas. 853. (50 P.R. 1911, 
101 P.R. 1910, 9 P.R. 94, P.R. 897 of 1910, 

(3)— Appeal against an order of remand—De¬ 
cision of first Court on remand order no bar to 
appeal—Court of appeal, power of—Settlement 
Circular No. 63 of 1863, legal force of—Grove- 
holder of longstandmg, position of. —Where a 
Court of first appeal, setting a-^ide the decision 
of the Court of first instance on a preliminary 
point, remanded the case for deciuon on the 
merits, and there was an appeal against the 
order of remand, held, that the fact of the case 
having been decided by the Court of first in¬ 
stance in accordance with tho remand order 
before tho appeal came on for bearing was no 
b ir to the appeal being beard and disposed of. 
Held, further, that a Court beariog an appeal 
against an order of remand has power not 
only to decide whether the order of remand 
was in accordance with law or not, but also 
whether tho dooisiou was correct or not 
and to dispose of tho suit accordingly. 
Held also that Settlement Circular No. 63 
of 1863 has not tho force of law, and that 
the position of a grove holder, who had been in 
possession of the trees of a grove for a long 
period, whether ho be a mere tenant or one of 
the old proprietary body, is not, in respect of 
undor-proprietaty rights, iu any way different 
from that of any other person who claims 
those rights GIRDHARI LaL v. JASWANT 
Singh, is O.C, 33 = 15 Ind, Gas. 181. 

(9) — Appeal apaiusf an order of remand— 
Order of remand carried out by first Court no 
6ar to appeal—Civ. Pro. Code, 0. XLI, r. 23. 
— Where a suit had been remanded under 
O. XLI, r. 23, Civ. Pro. Code, /wiithat the fact 
that, before the appeal against the order of re¬ 
mand was filed, the order of remanl had 
already boon carried out by the first Court, was 
no bar t*' tho hearing of tho aopeal. HUB L.Ati 
V. G.anga, 13 OG. 43=15 lad. Gas. 191 (5 
A.L.J. 447, F.\ 30 A. 19l. 4 A.LJ. 562, R.) 

(10) -Jn(0r7ocwfory order of rauiandno appeal 
preferred atjaiusf — Validity of reman l order, 
objectiom to, m\y be raised during appeal 
against final decree. —Tho omission, by a patty, 
to appeal directly from a remand order, does not 
preclude him from objecting to it in his appeal 
from tho final decree. There is uothiug in any 
law or regulation prevailing in India which 
renders it imperative upon the suitor to appeal 
from every interlocutory order by which ho 
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may conceive himself aggrieved, under the 
penalty, if he does not do so, of forfeiting for ever 
the beneht of the consideration of the appellate 
Court. The party might have appealed direct¬ 
ly as against such an order, but, merely be* 
cause he has omitted to do so, he cannot be 
taken to have so submitted to the order as to 
be precluded from objecting to it on the subse¬ 
quent appeal against the final decree. Savit- 
Rlv. Ramji. 14 B. 232. [F., 23 C. 335, 28 

C. 324 = 6 C.W.N. 609, 32 P.L.R. 1906; ^.ppr., 
U.B.R. 1892—1896, 625, 20 M.L.J. 805 = 8 
M.L.T. 72 = 6 Ind. Gas. 239 ; R., 14 A. 348, 18 
M. 421, 24 C. 725. 12 C.P.L.R. 119, 9 O.C. 80, 
71 P.R. 1907 = 37 P.L.R. 1908, 7 M L.T. 93.] 

(11)—Ss. 562, 566, 578, 588, Civ. Pro. Code, 
1882—Remand order — Appeal. — Proceedings 
taken under a remand order under s. 664, in¬ 
stead of, as they ought to have been, under 
s. 662, are not illegal. {14 B. 232, R.) S. 678 is 
applicable in curing the defect, of an erroneous 
order of remind, if it does not afiect the merits 
of the case. [F., 28 M. 437 = 15 M.L.J. 236, 5 
C.L.J. 71, 11 C.W.N. 380.] The validity of a 
remand order may, though not assailed in an 
appeal under s- 588 (28), Civ. Pro. Code. 1882, 
be contested in an appeal against the final 
decree. Mohesh CHANDRA Dass v. Jamurid- 
DINMollah, 28 0.324=5 C.W.N. 309. (7 
M.I.A. 283. 14 B. 232. F.) [R., 9 O.C. 80, 6 

C.L.J. 547 = 12 C.W.N. 590.] 

(^2) Remand—Review praying for remand 
on different issue. —The High Court having 
remandedacasB (12 W,R. 229) for the trial of 
an issue under the specific provisions of cl. 1, 
s. 4, Reg. XI of 1825. the plaintiffs applied for 
review contending that it was requisite for the 
ends of justice to remand to it to be tried on 
another and a very different issue under cl. 3 
of that section, as it was to that issue that 
they had directed all their evidence. Held 
that, as it was impossible to verify the state¬ 
ments contained in the review petition without 
going through the records once again and in 
fact giving the applicants for review a second 
special appeal, the application ought to be 
rejected. JUGGOBUNDHOO BOSE v. J. P. 
WISE. 12 W.R. 409. 

(13) Remanded case^Fresh vakalatnamah. 

Fresh vakalatnamah is not necessary in a 

remanded case. SREEmutteeNobinmonee 

Dossee v. joy GOPAL GOSSUR, 1 W.R. 
276. 

(14) — Order remanding case — Civ. Pro, Code 
[Act X of 1877), s. 562—Decree—Court Fees 
Act (VII of 1870), sch. I, art. 1 and sck. II, 
art, 11.—An appeal from an order remanding 
a case under s. 662, Civ, Pro. Code, 1877, 
ought to be stamped under art. 11 of sch. II 
of the Court Fees Act {Yll of 1870) and not 
under art. 1 of sch, I of the Act. An order 
under s. 562, Civ. Pro. Code, 1877, is not a 

decree ’ nor ‘ an order having the force of a 
decree.’ 6ADIQ MAHOMED v. GUB Sahai 

Bam. 6 P.R. 1880. 


Remand— continued, 

{\5)~Act X of 1862, sch. II, art. 11, Note 1 
— Stamp duty — Refund.—Held by the majority 
of a Pull Bench that when a suit is remanded 
in part, the appellant is entitled to only a pro* 
portiouate refund of stamp-duty. (Campbell 
and Loch, JJ., contra). In the matter of the 
petition of DOORGA DAS DUTT, B L.R. Sup. 
Yol. 511 = 6 W.R. Mis. 63, F.B. [F., 18 
W.R. 434 : D., 20 W.R. 106.j 

(16) —Remand of suit—Date for re-hearing — 
Duty of Court—Parties to SMifs.—When a case 
is remanded for re-trial, some date should be 
fixed for the re-hearing, thus giving the parties 
an opportunity to appear and take measures 
for carrying on the suit. The purchaser of 
the rights of a clHimant, as next heir to the 
former owner, is a party to the suit. HARA- 
DHUN CHUCKERBUTTY V. Protap NARAIN 
CHOWDHRY, 11 W.R. 401. 

(17) — Practice — Procedure' — Remand by 
Judicial Commissioner — Retrial — Notice of 
date of — Not necessary—Case heard ex parte 
—Fixing of date for judgment—Application to 
set aside ex parte proceedings—When to be made 
—0. IX, r. 7, Civ, Pro. Code, (1908).—When 
a case is remanded for retrial bo the Court of 
First Instance by the Court of Judicial Commis¬ 
sioner, no notice of the date fixed for the subse¬ 
quent hearing of the case will be issued to the 
parties. (2 C.P.L.R. 32, 4 N.L-R, 166, 17 
W.R. 70, R.) But parties are entitled to a 
reasonable time. The rule applies as well to 
the Central Provinces as to Berar. Where a 
case, which was tried ex parte, was fixed for 
judgment on a certain date, held that there 
was no adjournment of the hearing, and 
that the defendant need not have applied 
before that date under O. IX, r. 7, to have the 
ex parte adjournment set aside. GOSAVI v# 
Malraj, 7 N.L.R. 172 = 12 Ind. Cas. 807. 

(IS)—Legal representative—Heir.—It is not 
by any means a matter of course that the heir 
aud legal representative of a deceased person 
should be one and the same individual. Suoh 
may or may not be the case. “Heir” and 
“legal representative” are not convertible 
terms. They are frequently wholly diSerent 
patties. Bai Vukor v. PaKIRBHAI TULJA- 
ram,2 B.H.C. 317. 

(19) —Materials for determination of result of 
remand.—The only materials that should be 
placed before the Court to determine the result 
of the remand are the judgments and the 
decrees made in the case. Pani Bhusan Roy 

CHOWDHURY V. Bama Sundari DEBI, 4 C. 

W.N. 343. 

(20) Remand — Re-trial. —Where the re¬ 
mand is for a “re-trial,” the whole case is 
opened again de novo and the plaintiff may 
prove his case in any way he could. GUDA- 

DHUR DUTT V. Shushee monbe dossia. 

21 W.R. 7. 

(21) New trial, effect of, —When a case is 
sent back for new trial on remand, the whole 
case is re-opened. TARINEE KANT LAHIREB 
V. KOONJ BEHARBE AWASTEE, 12 W.R. 112* 
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Vll\^Remand of rent case to lower appellate 
Court Finding additional to those directed—Act 
VI of 1862, .«?. ^—Competency of Judge to award 
damages without appeal on the point .—By the 
order of remand m this rent enit, the Judge 
was required to ascertain whether the amuU 
namah produced by the plaintiff and the pottah 
filed by him in a survey case were one and the 
same. This was found to have been the case, 
but the Judge found that the pottah was a 
different one from that which the defendant 
had given to the plaint ff for filing in the survey 
case. The Judge reversed the decree for rent 
at the old rates that had been passed by his 
predecessor and also adjudged the plaintiff to 
pay damages under s. 3 of Act VI of 1862. It 
was objected that the above orders of the Judge 
were illegal, but it was held that the whole 
case was re-opened and that it was competent 
to the Judge to have awarded damages even in 
the absence of any appeal on the part of the 
defendant on that point. RAM CHUNDER 

SURMAH CHOWDHRY v. DAQOO KHAN. 10 W. 
R. 339. 


^ (23)—Rewaud to first Court on point o 
limitation—Decision by first Court—Right o, 
parties to subsequently appeal upon whole case.— 
On this case having been remanded to the lowei 
appellate Court, it decided the issue as tolimita' 
tion, in respect of which the High Court had 
ordered the remand, without allowing the 
appellant to adduce evidence directed to meet 
that issue. The High Court thereon reversed 
the decision and remanded the case with direc¬ 
tions to the lower appjllate Court to send it to 
the Court of first instance for trial of the issue 
of limitation, ruling that, upon the decision of 
the case by the first Court upon such issue, it 
would be competent to the parties to appeal 
upon the whole case notwithstanding the appeal 
which had already been had. RUGHOONUN- 

DUN Pershad Singh v. Chuttur Paul 
Singh, lO W.R. 335. 

{2i)—Retna7id for decision of a particular 
question—Going beyond order of remand — 
Jurisdiction.—A Court to which a case has been 
remanded for decision of a particular question 
has no authority to ro-opoo a matter which 
has already been adjudicated upon between the 
parties or to go beyond the order of remand. 

SAHEB TRWAREE V. Kishoree Sahoy 
Singh, 24 W.R. 330. 


(25)—Ciu. Pro. Code {Act VIII of 1859) 
s. 351 —Fresh issue—Remand—Powers of Appel¬ 
late Court. Where a Subordinate Judge, in 
appeal, framed an issue and remanded the case 
for trial thereof, directing the first Court to 
pass a decree in accordance with the finding it 
might arrive at instead of directing it to sub¬ 
mit the finding, and the first Court passed a 
decree as directed, and the case, thereupon, 

went up to the Additional Judge in appeal, held 

that the Additional Judge should confine*him¬ 
self to considering whether the decision of the 
Court below on the issue directed was oorreot 
or not and that he bad no power to go behind 


the order of the Subordinate Judge on the pre- 
vious occasion. BODUN BDROOH v. ABDOOL 
GUNNY. 19 W.R. 281. [R., 6 N.W.P. lU.] 

(26) -Civ. Pro. Code, 1859, s. 73-Scope— 

Order of remand, if final.—it is inoorreot to say 
that s. 73 of Act VIII of 1859, is restricted only 
to suit for title to land and other immoveable 
property and does not apply to moveable pro¬ 
perty. An order of remand made by a Judge 
cannot be set aside by his successor, such order 
being final so far as a purpose of the remand 
goes. LULEKT PANDEYv. BYJNATH SINGH, 
14 W.R. 285. [R.. 32 M. 318*5 M.L T. 76* 

2 Ind. Cas. 535 ] 

(27) —Remand of suit by appellate Court — 

Its powers—Issues—Evidence—Giv. Pro. Code, 

1859, s. 354—Remand only for defect of parties 
— Successor of remanding Judge may accept 
evidence recorded by predecessor. —When a case 
is remandf'd by an appellate Court under s. 354 
of Act Vfll of 1859, It IS not limited to the 
evidence then on the record, for, under the 
section, it is open to it to raise any issue for 
the trial which the lower Court might have 
omitted to raise or to try, keeping the case 
pending on its own file, until the return by the 
first Court of its finding thereon, together with 
the evidence recorded on the trial of such issue, 
or the appellate Court may itself try the issue 
so raised, [dppr., 10 B. 393.] Tne successor 
of a Subordinate Judge who bad accepted 
evidence as sufficient, but remanded the case 
only for a defect of parties, may, whan the case 
is returned by the first Court, 1 >ok upon the 
evidence as prvna facie good. WISE v. ISH.AN 

Ohundbr Banerjee, 14 W.R. 380. 

{2S)—Procedure on remand—Absence of Judge 
who passed decree—Jurts ixetion of his successor, 
—Where a case is remanded to the lower Court 
to record reasons for its judgment, if the Judge 
who passed the decree is absent, the superior 
Court should be informed of it by his successor. 
Under suoh oiroumstances his successor has no 
jurisdiction. Application should be made to 
the Bench which granted the order of remand for 
an order for the present Judge to re try the case 
de novo. MANICK SETT v. KHETTBR MOHUN 
GOSSAMEE. 1 Ind. Jur. N.S. lOl. 

(29) —Remand to record reasons for judgment — 
Deciding Judge leaving distrxet-Case re-heard 
by successor de novo—Jurisdicfion—Rroccduro. 
—When a case is remanded to the deciding 
Judge to record reasons for his finding, his 
successor, if the deciding Judge has left the 
district, ought to bring the fact of the departure 
of his predecessor to the notice of the appellate 
Court and ask for instructions. But if, instead 
of doing that, he decides the case de novo, be 
acts without jurisdiction. BaY-RUP SHEET v 
KHETTBR RIohuN GosSAIN, 5 W.R. 124. 

(30) —Remand by a District Judge—Findings 
recorded—Appeal against decision after re}nand 
—Successor in office of District Judge reversing 
fj^ts found by predecessor Legahty—S. 662, 
CiVs Pro* Code^ 1882*—Where a Distriot JudKO 
found against the existence of au oral will and 
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in favour of an absolute division of properties 
between co-widows, and remanded the case 
“with instructions to Munsif to try the question, 
as to the date of the partition, and where, in an 
appeal preferred against the decree passed in 
favour of the plaintiff by the Munsif after a 
trial on remand, the successor in office of the 
District Judge reversed the findings of his pre¬ 
decessor on the question of the existence of the 
oral will and that of absolute partition between 
the widows, held, that the findings of the 
predecessor in the office of the District Judge 
were binding on his successor and that the 
latter w-is not competent to reverse those find¬ 
ings. Lachumammal V. Gengammal, 8M. 
L.T. 233. 

(31) —Disposfif of on preliminary point — 
Heversal of decree on appeal, and irregular re¬ 
mand of case under s. 562, Civ. Pro. Code, 1877, 

Power of succeeding Judge to re-try preltmi- 
nary point. —Where, on appeal in a suit dismis¬ 
sed on a preliminary point, the District Judge 
reverses the lower Court’s decision on such 
point, and remands the case under a. 562 (though 
irregularly) for the trial of a certain issue, it is 
not competeut for his successor, when the case 
oomes up again in appeal, to re-try and decide 
such preliminary point. SURAJ Din v. CHAT- 
TAR, 3 a. 755^ a. W.N. 1881, 65. [ft., 32 M. 
318; Appr,, U A. 348.] 

(32) —Ciu, Pro. Code, 1882, s. 562~Appeal to 
High Court from order of remand — Competency 
of High Court to go into correctness of decision on 
preliminary point. —On appeal from an order of 
remand by the lower appellate Court, under 
^ 562 of the Civ, Pro. Code, it is open to the 
High Court to do more than consider whether I 
the order satisfies the requirements of s. 562, it 
being competent to the High Court to go inbo 
the merits and consider also the correctness of 
the decision of the lower Court on the prelimi¬ 
nary point. In the case of such an appeal^ the 
Code imposes no restriction as to the grounds 
on which the appeal lies, as is done in s. 629 
of the Civ. Pro. Code, with respect to an appeal 
from an order for the admission of review of 
judgment, and, in the absence of such restric¬ 
tion, the main object of an appeal from an 
order of remand must be taken to have been to 
aamit of a determination by the superior 
Appellate Court as to the correctness of the 
lower Appellate Court’s adjudication on the 
peliminary point on which the Court of first 
instance disposed of the case before effect had 
been given to the order of remand. Bhau 
Hala V. Bapaji Bapu-ii, 14 B. 14, F.B. 
Uppr., 16 A. 262=: U A.W.N. 64, 20 M. 162 ; 

1 P.R. 1903, P.B. = 1 P.L.R. 1903 ;D., 19 
M. 422.] 

Civ. Pro. Code, 1882, ss. 562 and 589 
J28).—Orders of remand under s. 562 of the 
Code can only be made upon a pre- 
^minary point, when the lower Appellate 
Court reverses the decision of the first Court 
that preliminary point. 8. 688 (28/of 
the Civ. Pro. Code gives a special right of 
appeal against orders of remand under s. 662, 


Remand— continued. 

but the fact that the lower Appellate Court has 
referred the case under s. 562 in re-^pect of a 
preliminary point in respect to which it has 
differed from the first Court, does not create a 
right of appeal against a decision of the lower 
Appellate Court in regard to a separate p tint 
as to which the Courts are agreed. Sayad 

Muhammad Ishaq v. Mohru Mad, 185 P. 
L.R. 1901 = 28 P.R. 1902. 

^34) Civ, Pro. Code, a. 562— Remand — 
Effect of order of remand in limiting powers of 
the lower Court. — When a decree is set aside on 
a preliminary point and an order of remand 
made under s. 562 of the Code of Civil Pro¬ 
cedure. the only point which the Court below 
must accept as decided is the point which the 
Court of appeal actually decided and on the 
decision of which the Court of appeal set aside 
the decree of the Court below. All other 
points of law or fact are open, and it is compe¬ 
tent to the Court below to consider them and 
to determine them. BENI PRASAD KUNWARI 
V. SAMPAT, A.W.N. 1897, 108. (24 W.R, 

332, Diss.) 

(35) Cases of appeal after remand — Remand 
for specific purpose —Statement on merits of 
whole case. — Where the Appellate Court 
remands a case for a specific inquiry, it will not 
receive any statement on the part of the zillah 
Judge as to what he considers ou the merits of 
the whole case. DONZELLE v. RamNARAIN 
SINGH, 1 Ind. Jur N.S. SI. 

(36) —Ciu. Pro. Code, Act VIII 0 / 1859, s 354 

—-Remand for finding on particular issue—Ho 
fresh trial on other issues.-The result of sending 
down an issue to the first Court in pursuance 
ofs. 354, Act Vlll of 1859, was not to remand 
the suit for re-trial. The matter in dispute 
between the parties did not thereby become 
open for the consideration or determination of 
the first Court. The sole matter, which was 
placed before the first Court was the matter 
comprised in the issue which was remitted 
and in respect of other matters the Court was 
functus officio. Consequently it was not com¬ 
petent to the first Court to refer to arbitration 
such of the matters as bad been already de'er- 
rained. GOSSAIN Doaydut GEER v BIS- 
SESSU8 Geer. 22 W.R. 207. [F., 7 A.’523.] 

(37) Civ, Pro. Code., s. 566—Reference to 

arbitration by Lower Courf.—Where an Appel- 
late Court remits issues to the Court of first 
instance under s. 566 of the Civ. Pro. Code;, 
the latter Court has jurisdiction only to try the 
issues remitted, and functus offiAo io other 
respects. It cannot, therefore, refer the case 
to arbitration^ which the Appellate Court alone 
has jurisdiction to do. Nand Ram v Pakir 
Chand. 7 A. 523 = A.W.N. 1835, 139. (22 
W.R. 207, ft.) ' 

iB6)—Remand—Issues—Duty of Court.—The 
Court to which a suit is remanded for tho pur¬ 
pose of trying certain specific issues ought not 
to allow the parties to litigate upon a question 
which was never put in issue, for instance, 
where the remand was for a finding as to tha 
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lawfulness or unlawfulness of an alleged act in 
order to assess damages, the parties are not to 
be allowed to contest the question whether the 
alleged act was committed. NORENDRO 
COOMAR DUTT CHOWDHRY V. MR. G. 

French. 3 W.R. i98. 

f39i—Suif/or possession—Deiendant holding 
as lessee from another —Lease found genuine — 
Remand—Duty of Courf.—Plaintiff sued the 
defendant to recover possession of certain pro¬ 
perty. The defendant claimed to hold under a 
lease from one L dated 1827. The lease from 
L was found to be a 6 on <2 fide genuine docu¬ 
ment ; but the case was remanded by the High 
Court in order that the issue might be decided 
as to whether the plainlifT or L was the owner 
of the property in the year 1827 when the lease 
was given. The lower Court re-opened the 
question as to the authenticity of the defend¬ 
ant’s lease and declared it to be invalid. Held 
that the Lower Court went beyond the order of 
remand. The lease having been found to be a 
genuine and valid document, the only question 
which remained to be adjudicated and for the 
decision of which the case was remanded relat¬ 
ed to the title of the plaintiff in 1827. It was 
for the plaintiff to satisfy the Court that in 
that year ho was the proprietor of the disputed 

estate. Chinta Sahoo v. Shah Fiazad- 

BOON AHMED, 3 W.R. 132. 

{iO)~Ue’trial—Competency of Court to a 6 an- 
don issue. —Where a case is remanded for re¬ 
trial, on a particular issue among others, the 
Court has no power to allow the plaintiff to 
abandon the issue, and proceed to try the case 
upon the other issue raised. SHIH ChuKD 
LAHIRI V. JOYMALA DASI, 7 C.L.R. 103. 

(41) - High Court-Remand order not obeyed 
twice by District Jttdge—Refusal of High Court 
to go behind remand order.—\Whero the District 
Judge twice neglected to carry out an order of 
remand to calculate wasilat in a particular 
manner, tho High Court declined, in special 
appeal, to go behind the remand order or hold 
that the Judge below had been wrong in carry¬ 
ing out that order. Mussamut Rajeebun 
V. Mullick AMANUT all 22 W.R. 205. 

{42]—Remand by Appellate Court for trial 

on merits ■'Competency of lower Court to adjudi' 

cate on other issues. - It was contended in this 
special appeal that, as the High Court had re¬ 
minded the suit for trial on the merits, tho 
lower Court was wrong in having taken up the 
point of limitation and dismissed tho case. It 
was however held that the case was remanded 
solely because tho High Court was of opinion 
that tho Collector had jurisdiction, and there 
was nothing in tho order of remand to prevent 
an adjudication upon any other issue, such as 
that of limitation, whioh might arise in the 

case. Rajah Tej Kishen Roy v. shih 
Chunder Bose, 3 W.R. Act X, 1S8. 

(43)—Rernand for trial of issue 7iot raised in 
the lower Court—Right of parties to offer ect- 
^nce.—Where the issue that has boon dirootod 
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to be tried by the lower Court on remand t? 0 ' ih 
happens to be one which had not been laid 
down by the Court that tried the case, the 
parties are in fairness entitled to have the 
opportunity of giving evidence upon it, although 
the order of remand contains no express direc¬ 
tion to that effect. KISTO CHURN CHUCKER- 

BUTTY V. MuoauN Chuckerbutty. 10 W. 

R. 491. 

(44) —Decree of first Court confirmed in appeal 
—Special appeal—Remand—Appeal dismissed 
for aefault — Effect—Petition of compromise pre~ 
sented by vakil —Forgery—Evidence. —On a 
decree passed by the first Court being afi&rmed 
in appeal, a special appeal was preferred to the 
High Court, wnicu remanded the case to the 
lower Appellate Court for distinct findings on 
certain points, by an order which did not in any 
way affect tho judgment of the first Court. The 
appellant having defaulted, the appeal was dis¬ 
missed. Held that the decree of the first Court 
remained in force and was untouched and finaL 
A petition of compromise presented by a Vakil 
ID due course of business, and \vhich operated 
to stay proceedings in execution, cannot be 
declared a forgery uoless evidence is taken pre¬ 
viously on that point. B.VL Kanai Chow- 
dhry V. Toree Mahtoo, 17 W.R. 402. 

(45) — Suit for enhancement remanded to lower 
Appellate Court—Further evidence — Presump¬ 
tion of uniform /?(ip»tfinf.--This suit for enhance* 
ment of rent was remanded to the lower Ap¬ 
pellate Court with the information to the Judge 
that tho defendant (ryot) bad produced suffioient 
ovidouce to raise the presumption that ho had 
held his tenure at a fixed rate from the Per¬ 
manent Settlement, and that it was for the 
Judge to consider the question as to the ability 
of the plaintiff to rebut such presumption The 
Judge directed the first Court to hear further 
evidence on tho. It was objected that tho Judge 
bad no authority under the oiroumstances to 
allow lurther evidence to be given by tho plaint- 

inasmuch as tho order of remand by the 
High Court did not set forth that be was to 
give the plaintiff any opportunity of giving 
further evidence. Held oousidering the man¬ 
ner in whioh the case had beou originally tried,, 
that there was nothing objectionable in the 
course pursued by tho Judge. RaKHAL CHUN- 

der TEWAREE V. KINOORAM HALDaR, low* 

R.442. 

(46) -A/fdc;imenf-Cfaim pcfifioii-Dacisiott 
based on possession—Declaratory suit-Cause 
of action—No evidence recorded 07i issue —S. 364 , 

Civ. Pro. Code, 1859—Dufp of Appellate Court 

Remand. Where the defendant’s success in 
a summary proceediug under s, 246 of Act VIII 
of 1859 was grounded upon tho fact that be was 
in possession of tho disputed laud as of his own 
right, that itself casts a slur on the plaintiff’s 

title so as to give him a cause of action to 
oomo to Court to have his title declared. 
An Appellate Court finding no evidence on the 
record on an issue between the parties must, 

the case under s. 354, Act 
VIII of 1869, direct such evidence, witi 
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the first Court’s finding, to be sent up for de¬ 
cision. Shumboo Chunder SURNOKAR V. 
Russick Chunder Chung, is W.R. 346. 

(47) —Case remanded for legal judgment-Deci- 
sion on merits by succeeding Judge — Judge to 
admit evidence of both parties, —Although, by 
reason of the previous Judge having left the 
District when a case was remanded to him, 
it might be open to the succeeding Judge to 
enter into the merits and pass a fresh decision, 
yet, where such a Judge admits fresh evidence 
on the part of the defendant, he should not 
refuse toadmit that offered by the plaintiff. If 
he gave the one party such advantage he should 
treat the other party also in a similar manner. 

Boola Singh v. bibee Reazoonissa, 6 W.R. 
ActX, 16. 

(48) — Remand for re-consideration of whole 
evidence except one point—Conclusion on that 
one point found erroneoti^s—Changing finding .— 
Where a case is remanded with directions that 
the whole of the evidence in the case is to be 
re-considered with the exception of one parti¬ 
cular point specified, and the ludge below, on 
a re-consideration of the whole evidencei comes 
to the conclusion that his finding on that point 
was erroneous, he cannot, without a serious 
miscarriage of justice, allow that finding to 
remain unchanged. HUREB Nath Shaha v. 
issuR Chunder shaha. 24 W.R. 316. 

(49) —Cit). Pro. Code, 188-2. s. 566— Order of 
remand—Duty of lower Court, —A remaud order 
of the High Court in second appeal must be 
understood with reference to the circumstances 
of each ease. In cases where issues are remand¬ 
ed, simply on the grounds that, although they 
were matters in issue in the first Court, and the 
parties bad full opportunity of giving evidence, 
yet the lower appellate Court omitted to record 
findings, no fresh evidence need be taken. But 
when the issues were never tried by the Court 
of the first instance, the Court to which the 
oase is remanded is bound to take such evidence 
on the new issues as the parties produce, such 
evidence being legally admissible. JAI v. RaM 

Ghudam. A.W.N. 1887. 192. 

{^0)—Practice — Remand—Production of fur¬ 
ther evidence—Discretion of Court — Civ. Pro. 
Code, s. 566.—It is not as a matter of right 
but with the sauction of the Court, that fur¬ 
ther evidence can be taken upon remand and, 
under ordinary circumstances, the Court 
should try the issues on remand, only upon the 
evidence on the record. RAMNATH v. SYED 
ALI AZIM, A.W.N. 1888, 81. 

(51)— Defendant heard for first time after re- 
mand^righiof, to produce evidence. —On remand 
of this case to the Assistant Collector, he 
allowed the defendant to appear and to be 
heard in answer to the suit, as if he had ap¬ 
peared on the day fixed for his attendance at 
the first trial. The High Court was of opinion 
that even if there had been any irregularity on 
the part of the Assistant Collector in admitting 
this defendant to be heard under such circum¬ 
stances, it was not one which the Courts 
would be inclined to notice and declined to 

0. Vni-62 
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interfere with the discretion of the Assistant 
Collector in having allowed the defendant to 
appear at that stage, and to be beard. If he 
was to be heard it would follow irresistibly that 
he was entitled to produce his evidence, and to 
ask the Court to consider that evidence. When 
a suit has been dismissed upon a preliminary 
point, and the decision on ihat preliminary 
point has been reversed by the appellate Court, 
and the case goes down with a view to trial on 
the merits, it is usual to allow the parties to pro¬ 
duce any evidence which is in their hands, and 
consequently evidence might properly be re¬ 
ceived even from the defendants who had 
appeared, and a fortiori from a defendant who 
had not appeared. KOONJ BEHAREE AWUS* 

tee V. Tarinee Kant Lahoree, 8 W.R, 
283. [R.. 12 W.R. 112.J 

(52) — Remand—No restriction to evidence on 
record—New evidence. —Bonafidts-'Findingf on. 
—Where the order of remand does not restrict 
the Judge to the evidence on the record, the 
Judge is at liberty to examine witnesses who 
are in Court. If the bona fides of the grantor 
is before the Court, or might have been if defend¬ 
ant’s pleader had examined him, no special 
appeal will lie on the ground of the want of a 
finding on the point. Ram SUNKUR Sein v. 
nilkant Biswas, 9 W.R. 392. 

(53) — Suit remanded — Examination of 
parties. —On the remand of a suit to the first 
Court at the instance of the defendants, 
for the examination of one of the plaintiffs and 
for allowing the defendants to have certain un¬ 
stamped receipts, rejected by the first Court, to 
be stamped and then put in, held, that it was 
too late then (or the defendants to insist on the 
atcendance and examination of the other plain¬ 
tiff also. BOLAKEE L.OLD V. RaDHA SINGH, 
1 W.R. 357. 

(64)— Attendance of plaintiff as witness — Re¬ 
mand. —On a case being remanded for the 
attendance, and examination of the plaintiff, 
the lower Court may dispense, with his attend¬ 
ance, and accept the evidence of his agent, if the 
plaintiff be ill and unable to attend. Raja 
SYUD AHMED REZA v. RAJAH ENAYET 

Hossain. 1 W.R. 330. 

(55)—Order of remand — On a point not aris¬ 
ing from the pleadings—Counter allegation by 
defendant. Necessity to prove.—'Where an order 
of remand was mistakenly issued on an issue 
which did not really arise between the 
parties, but the lower appellate Court on remand 
came to a finding of facts which correctly 
disposed of the case, held that, although the 
Judge of the lower appellate Court had not dealt 
properly with the evidence on the record with 
reference to the precise issue which was 
sent down to him, bis default in that respect 
ought not to govern the final result between 
the plaintiff and the defendant. Where the 
defendant, instead of merely denying the plain- 
tiff’s allegation, raises a counter-allegation in 
his written statement, he is bound to prove 
the counter-allegation. Mahomed Hashim 
V. KAIiLE Charan BANERJEE, 13 W.R. 91. 
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(56) — Remand of case jor iakinq special evi^ 
denct—Parties cannot produce additional evi- 
dence.^The lower appellate Court is not at 
liberty, on receiving an order of remand of a 
case for the purposes of taking some special 
evidence, to g j anew into the case, allowing 
both pvrties to produce any additional evidence 
that they pleased. RAM JEEWAN Lall v. 
ARJUN CHOWBEY. 10 W.R. 303. 

(57) —-def VIII of 1859, s. 148—Remand— 
Evidence. —Where an appellate Court remands 
a case under a. 14S, Aci VIII of 1859, the 
lower Court has no p'ovpr to receive fresh 
evidence. PADMALOCH VN v SIRDAR KHAN, 
3 B.L.R. App. 91 = 12 W.R. 23. 

(58) —Ciu. Pro.Cfjde. 1859. ss. 354 and 355— 
Scope of $. 354— AddUtonail vidence. Admission 
ofi by Lower Af:.pellate Court —Record of rea¬ 
sons. —S 354 is a secuon applioabio only to the 
Courts hearing regular appCiis. 0 i the remand 
of a case to a 1 iwor app di i e C^urt under s. 354, 
Civ. Pro. Code, 1859, thiit C)urt haa power to 
take fresh evidence, provided that it duly re¬ 
cords, under a. 355, Civ. Pro. Code, 1859, the 
reasons for the admission. KALI KRISTO 

Tagore v. Judoo Lall Mullick. 21 W.R, 
20. 

(59) —VIII of 1859, ss. 351, 354. 365— 
Special appeal—Stcondai y evidence- —Although 
the powers conferred by as. 351, 354 and 355 
of Act VIII of 1859 on the Court of regular 
appeal ace not directly given to the Court of 
special appeal, yet the Court, when it finds the 
order of a lower appellate Court la wrong, can 
point out the error and dire Jt the lower appel¬ 
late Court to make such order as would rectify 
the error. WUZEER ALI v. KaleecOOMar 

Chuckerbutty, 2 B L.R. A.C. 315 = 11 W.R. 
228. 

(60) —Acf VIII of 1859, s- 354—Remand — 
Effect — Regular appeals. — An order of remand 
to a lower appellate Court implies a reversal of 
the first judgment of that Court. S. 364, Civ. 
Pro.Code, 1859, relating to a trial of additional 
issues, is only applicable to regular appeals. 

Kebul IvISKEN Muzoomdarv. Mussamut 
AMBALA, 7 W.R. 326. [R.. 21 W.R. 20.] 

(61) — Retrial of case on remand — Court's 
duly to consider—Full Bench ruling brought to 
ifs notice. —A Judge who re-trios a case on re¬ 
mand should not refuse to take into considera¬ 
tion a Pull Bench ruling of the High Court 
which is brought to his notice; but should, 
whether the ruling has been published or not, 
either ask the pleader to produce the decision 
relied on, or take other moans for satisfying 
himself as to the ruling so as to apply the cor¬ 
rect law to the case. TUMEEZOODDEEN 

Khondkak V. Mohima Chundeu Mocker- 
JEE, 11 W.R. 227. 

(62) Act VIII of 1859, s. 354 — Reinand— 
Memorandum of objsctions. —A party, who has 
failed to file a memorandum of objections, 
within the time fixed by the appollate Court, 
under s. 354 of Act VIII of 1859, cannot after¬ 
wards claim, as a matter of right, to urge 
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objections. But he can do so with the leave 
of the Court, which can also extend the time 
for filing objections. RATAN SinGH v. 
WAZIR. 1 A. 165. F.B. [P.,2 A. 908, 6 A. 
391 = A.W.N. 1884, 129; R.. 7 A. 79. F.B.] 

{(j3)—Objectionof minority of plaintiff to suit 
—Taking objection on remand — Permissibility. 
—Where the defendant in a suit did not take 
an objection to it on the ground of the plaint- 
ifi’s minority, while it was pending in appeal, 
he was precluded from raising it on remand. 
Beni Ram Bhutt v. ram LAl Dhukri, 
13 C. 189. [R., 19 M. 127. 1 L.B.R. 38. 11 

O.C. 159.] 

(64) — Remand for finding — Memo- of 
objections to finding not put in — Oojections 
taken at hearing—Practice.—WhQTQ the issue 
referred to the lower Court for trial was tried 
and the Court returned its finding thereon 
together with the evidence, and no memo¬ 
randum of objections to the finding was filed 
within the time fixed by the Court, the Court 
would not hear the objections to the finding 
at the final determination of the appeal. 
ASHRUPOONISSA BeGUM V. MR. STEWART, 
9 W.R. 438. [Diss., 1 A. 165; Expi, 15 W.R. 
235.] 

(65) —4cf VIII of 1859, s. 354—O&;ecfion,— 
The terms of s. 354, Act VIII of 1859. were 
merely permissive, and so there was nothing 
in law to the effect that an objection taken 
after the time fixed shall not be listened to. 

Munrakhun Lall V. raheem Buksh, 4 

N.W.P. 72. [AppL, lA. 165; R.. 5 N.W.P. 
114] 

(66) -Cij>. Pro. Code, Act Vllt of 1859, 
s. 354—Revised finding—Necessity for granting 
sufficient time for filing objections. —Sufficient 
time must bo allowed to the parties under 
8. 354, Act VIII of 1859, to file their objections 
to the revised finding of the lower Court. 

Bukhtouree V. Mehren lall, 3 Agra 

96. 

(67) —Civ. Pro Code, 1859, s. 354— Remand. 
—Where a Judge, in remanding a case, had ap¬ 
pointed a time within which the parties should 
bring forward their objections, to the findings 
on remand, ho cannot alter the decree of the 
Court of first instanos when no objection has 
been taken within the time by any party. 

Mussumat Noorun V. Khoda Buksh, 1 
Agra 50 [Not F., 2 A. 903.J 

{GS)—Act XIV of 1863, s. 1. cl. 2—Civ. Pro. 
Code, 4cf Via of 1859, s. 354—Remand — 
Obejetions filed after Urns-Refusal of Court to 
admit lohelher illegal —A suit was, remanded 
by a lower appellate Oiurt. to the Court of 
first instance, for the trial of certain issues of 
fact. To the finding of the latter Court, on 
these issues, no objection was taken by either 
pirty, within the time fixed by the appellate 
Court, But when both parties presented 
memoranda of objections alter the expiration 
of time, the Court refused to receive them. 
Beld, on special appeal, that the Court was 
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not bound to receive upon the file and to con¬ 
sider, memoranda of objections presented after 
time. SHEO GHOLAM V. RAM JEAWUN 
-SINGH, 9 N.W.P. 114. [Appr,, 1 A. 165. 
P.B.] 

(69) —Re wand/or trial on meriis—Limitation 

Res judicata—tlwrisdicfioH.—Where the re¬ 
mand order sent back the case to the lower 
■Court for a trial of the plaintiS’s ase on the 
meritey that shuts the d-ireoi-int from putting 
forward objections regarding limitation or 
res judicata. Shbo S\H‘)Y Tewaree v. Ram 
PERSHAD NAR4IN TEWAREE. 24 tf.R. 333. 

(70) —Review—Remand — Objections—Rights 

of parties.—Where a review was granted for the 
•purpose of seeing whuthec a certain cbittah 
ought not to be used and tbj case was remand¬ 
ed for re-trial, the party cannot raise the objec¬ 
tion that the chittah was imoroperly made use 
of. Makhun KOOER V tincowreb DUTT, 
.14 W.R, 22. [F., 23 W.H. 3^7.] 

(71) —Ciu. Pro. Code, Act VIII of 1859, 
-ss. 226, 227— Remand—Settlement chiltahs — 
Ameen's investigation— Objection. —By a re¬ 
mand order, a lower Court was directed to 
ascertain from the settlemeot-chittas the situa¬ 
tion of certain lands decreed to a party. The 
chittas however did not show what were the 
•exact lands settled with the party. Held that 
the lower appellate Court should have proceeded 
under ss. 226 and 227 of the Civ. Pro. Code, 
and have allowed both parties to adduce proofs 
of their variom claim, when the investigation 
of the Ameen was objected to by a party who 
claimed the lands as his owo. 8HADHOO 
SURAN V. BHUGGOO LALE, 12 W.R. 98. 

(72) —Locaf investigation, directions for, whe¬ 
ther could he made on remand in second appeal 

Omission to apply for local enquiry in lower 
Courts ,—Tne general principle is tliat local 
inquiries ought not to be directed at the ex¬ 
tremely late stage of second appeal, where it 
does not appear from the record that any 
■request was preferred at any time to the Courts 
below for a local investigition. Request for 
similar matters should be first preferred before 
the Court which can best judge of the necessity 
for granting them, and. if not so preferred, 
they should not be entertained by the High 
Court especially after a remand. JOYChunder 

■Chuckerbutty v. Tarakant Ohucker- 
butty, 4 W.R. 47. 

(73) — Remand order, appeal against—High 
Court bound by findings of fact of lower appel¬ 
late Court, —Whether an appeal is made against 
•an order of remand by the Court of first appeal* 
or whether the propriety of such order is ques¬ 
tioned only in a second appeal from the decree 
which might ultimately be made by that Court, 
in either case, the High Court cannot question 
tho findings of fact of the lower Court, unless 
they are contrary to law, if partly of law and 
partly of fact, or unless there was no evidence 
to support them. TikA Ram v Shama 
'Charan, 20A. 42 = A. ^.K. 1897,199. (15 A. 
fl3, Appr.) [R., 14P.R. 1904 = 140 P.L.R. 
^904.] 
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(74) —J’indinp returned by lower appellate 
Court QuestioTis of fact—High Court's power 
to consider questions of fact—Remand.—Held 
that, where there has been a remand from the 
High Court to the lower appellate Court, the 
High Court, in coosidering the finding returned 
by the lower appellate Court, has no power to 
go into questions of fact. Ram DULARB v 

Misri Lal. 13 O.C. 352 = 8 Ind. Cas. 878. 

(24 C. 93, R ) 

(75) —Jurisdiction — Incorrect valuation of 
suit Appeal—Remand — Judgment after re¬ 
mand whether operative.—Tl'an plainiiff had 
estimated his suit at less than Rs. 5,000 but the 
items, if added up correctly, would have 
amounted to more than Rs. 5,000. The defend¬ 
ant did not contest the correctness of the 
addition and appealed to the Judge who re¬ 
manded the case to the Priucipal Sadder 
Ameen, from whose decision the present 
appeal was made. Held that the plaintiff 
had a right to treat the decision of the Princi¬ 
pal Sudder Ameen on the remand as a valid 
judgment and that the judgment of the Judge 
however erroneous was not a nullity, but 
operative until set aside either by him or a 
Court of Appeal. Kally CHURN Roy v. 
Jeetoo SOONDUREE Dossee, 5 W.R. 287. 

i^^)~~Representative of deceased appellant — 
Jurisdiction of Court to which a case has been 
remanded to bring on record — Co<ie of Civil 
Procedure, ss. 365 and 566—JuHstidion— Re¬ 
mand,—Held, that a Court to which a case has 
beeo remanded under s. 666. Civ. Pro. Code 
has jurisdiction to act under s. 365 of the Code 
and to do any Act which may be necessary to 
carry out the order of remand. SALABAT 
SINGH V. Ram Kishan, 7 O.C. 17. 

(77) Remand of suit - Confirmation of de¬ 
cision of first Court as to part of claim,—Held 
that the lower appellate Court ougot not to 
have affirmed the first Ojurt’s decision regard¬ 
ing one part of the claim when it had remand¬ 
ed the substantial part of the dispute between 
the parties for that trial on - the merits which 
the first Court had refused. MADHUB Chun- 

DER dey V. Ram Dyad Guho, 8 W. R, 

3031 


I I U/ 




Decree reversed and cause remanded on appeal 
first heard — Cross-appeal not to be heard.— 
The plaintiff and the defendant preferred sepa¬ 
rate appeals from the same decree. On the 
appeal first heard, the decree was reversed and 
the cause remanded under consideration s 562 
^ the Civ. Pro. Code. 18S2 ( = 0. XII, r. 23). 
Htld that the other appeal cannot be heard as 
the decree from which it was brought had dis- 

approved. Jawahar Lal v. MOHAN Lad, 

A.W.N. 1890, 68. 


(^^J ^PP^dX—All grounds urged at heari/ng 
—Some grounds not decided — Procedure,— If 
a ground of appeal stated in the written memo- 
randuoo of appeal is not alluded to when the 
appeal comas on for heating, it is the fault of 
the patties, and not of the Judge, if no decision 
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is passed upon it. Bat if the Judge, having 
bad bi9 atteniion called to it* failed to decide 
the point, the proper course to pursue is to ask 
bioj to review his judgment, and add to it the 
decision which he baa emitted. YUSOOF ALI 

Chowdry V. Mussamut Pyzoonissa Kha- 
TOON Chowdhrain, 13 W.R. 296. 

(80)— Sutt for share in ancestral property — 
Allegation of dispossession— Defendant's denial 
of plamtijf's possession—Limitation — Act XIV 
of 1859, s. 1, cl. Remand, Nature of order 
o/.—In this suit for a share of joint ancestral 
property, plaintiff based her claim on the right 
of inheritance from her deceased father and 
alleged that she bad been in quiet possession of 
the same, but was since ejected by the defend* 
ants. Defendants denied plaintiff’s possession 
at any period and the Court of first instance 
dismissed the claim as barred by limitation on 
the ground that the plaintiff had never had 
possession since her father's death. The lower 
appellate Court, however, held that until the 
defendants proved the will under which they 
alleged themselves to hold the property, no 
question of limitation adverse to the plaintiff 
could be entertained. The High Court held 
that the lower appellate Court was wrong in its 
decision. The first Court having tried the 
point whether the plaintiff had ever had pos¬ 
session of the property and decided against her, 
before going any farther, the lower appellate 
Court should have tried the same issue and 
decided i'- with reference to the provisions of 
ol. 13, 8. i. Act XIV of 1859, which provides a 
limitation oi years. Also, as there was no¬ 
where in the pleadings any allegation that the 
family was suparate, or that the property in 
dispute was not ancestral, if the plaintiff bad 
been able to prove possession, either personal 
or constructive, any time within 12 years of the 
institution of her suit, the question of the 
genuineness or otherwise of the Will propound¬ 
ed by the defendant could not have arisen. In 
such a case, if the lower appellate Court re¬ 
mands the case for trial on an issue, different 
from that of limitation, the order of remand 
will not be an interlocutory order, but a judg¬ 
ment. GOPAL CHUNDEK CHATTEHJEE V. 
Rajcoomari UEBIA, 4 W,R. 101. 

{Si)—Suit for declaration of right-^Remand 
for enquiry~Act VIll of 1859, s. 15.—The 
High Court remanded a suit lor doolaration of 
right and confirmation of possession to the 
lower appellate Court, for inquiry into the 
question whether the act complained of was so 
recent and of such a nature as, having regard 
to the terms of s. 15 of Act VIII of 1859, to en¬ 
title the plaintiff to a declaratory decree. Reid 
that the order of remand did not preoludo the 
lower appellate Court from entering into the 
question of plaintiff’s title and possession. 

Bykunt Chundeh Ghuckerhutty V. Pu¬ 
ree Jan khatoon, 11 W.R. 77. 

l82^—VIII 0 / 1859, s. 230—Possession— 
Title-Remand. —The question of bona fide pos- 
fiossioD is only one part of s. 230 of Act VIII of 
1859. But that proof of 6ona fide possession 
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will enable the party making the allegation to 
claim to have his right investigated. There> 
fore when a cause is remanded to be deter¬ 
mined with reference to s. 230, the object is 
that after seeing whether the objector could 
prove that be was 6ona fide in possession, the 
Court should determine, between the decree- 
holder and the party in possession, which of 
them had a better right to bold the property 
in dispute. WOOMESH CHUNDER ROY V.. 
BEHAREE Lall PALLIT, 18 W.R. 39S. 

Appellate Court reversing first Court's 
judgment, duty of, to give reasons for the rever¬ 
sal on remand by High Court for the purpose, 

—The Judge of iho n.wer appellate Court to 
whom the High Court bad remanded the case 
for the purpose of stating reasons for reversing 
the judgment of the Court- of first instance, 
was held to be bound to make some endeavour 
to comply with the order of remand and justify 
his original decision with good and substantial 
reasons, in such a case, there is no warrant 
to suppose that the case has been sent back 
intending that the Judge should merely con¬ 
firm the judgment. MOOLCHAND SHAH V. 

Baboo Thakoou Doss Dutt, 4 W.R. 33. 

(84) — Grounds for remand — Defect in plaint 
—Ciu. Pro. Code, 1869, s. 354.—Where there 
is a defect in the allegations in a plaint and 
the subject-matter of the absent allegation has 
not been tried in the Court below, the proper 
course is for tbe Judge to frame an issue, and 
refer it to the lower Court for trial under 
Act VIK of 1359, s. 354. KassEENAUTH 
Moor v. Bebek reejoonissa, Marsh 198 

Hay 467. 

(85) — Grounds for remand —Omission to con¬ 
sider eviaence — Civ, Pro. Code, 1869, s 372.— 
When importaut evideuce has not been care¬ 
fully examined by tbe Judge in the lower 
Court, the appellate Court will, on special 
appeal, remand the suit under s. 372 of Act 
Via of 1859. DEOUMBAR DOSSEEv. kissen 
Dhur Nundy, 1 lad. Jur. N S. 35. 

(86) —Appe/fafe Courf —Poioers of remanding 
case. —An appellate Court can remand a ease 
on account of error, defect, or irregularity of 
procedure in ptvssing a decree or order provided 
tbe error, defect or irregularity be such as to 
affect the merits of the case or tbe junsdiotioa 
of tbe Court. But when a suit has been re¬ 
gularly heard and dotormiued, and on appeal 
the decree is reversed, the appellate Court has 
the discretionary power to remand only if the 
decree should have been upou a preliminary 
point and have had the effect of excluding the 
consideration of evidence essential to the righte 
of the parties. In no other case can a remand 
bo ordered because of a wrong decision as to 
tbe right claimed in the suit after a hearing 
in the regular course. MUNIAPPAH NAIDU 
V. M. lYASAMY MUDALY, 8 M.H.C. 313. 

(B7)—Cii». Pro. Code, ss. 662, 666 — 

Remand—Duties of Court adding parlws.—The 
oonditioQ necessary to a remand under s. 662,. 
Civ. Pro. Code, is the omission to determine 
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the merits. When an Appellate Court finds 
that certain persons, who had not been im¬ 
pleaded in the Court of first instance, should 
he made parties, the proper course is to join the 
persons whom it finds necessary as parties to 
the suit, to alter or amend the issues already 
framed, or frame fresh issues so as to raise all 
questions properly arising in the suit as it 
stands after tbs addition of the said persons as 
parties, and refer them for trial to the Court of 
first instance under s. 566, Civ. Pro. Code. 
KELU MulA Cheri Nayar V. CHENDU. 19 

M. 157. [F., 1 Bom. L.R. 29 ; R., 12 C.P.L. 

R. 119, 23 A. 167 ] 

(88) — Disposal on an issvs not strictly preli¬ 

minary — Order of remand—Legality. —The 
power of an Appellate Court to remand cases to 
the first Court for dispDsal is not confined to 
cases in which the first Court has disposed of a 
suit on a preliminary point properly so called. 
PlLLAMKUTTIL NALLAPURAKKAL RAMAN’S 
SON KUPPAALAN V. KUNJUVALLI, 9 M.L.T. 
373 = 9 Ind. Cas. 790. (16 M. 207, Cons.) 

(89) —Ciu. Pro. Code, 1859. s. 372-Remand, 
^Justification for. —Case where it was ruled that 
before a remand is ordered, it must be proved 
that some error in law has been committed, or 
that the case comes in some other way 
within the terms of s. 372, Act VIII of 1859. 

Kurish Chunder Shaha V. Hurish Chun- 
BEr Paul, 25W.R. 325; on appeal from 

Hurish Chunder shaha v hurish Chun¬ 
der Paul, 23 W.R. 325, Note. 

(90) —Ciu. Pro. Code, 1982, s. 5m—Remand. 
—Section 562 of the Code of Civil Procedure 
authorises a remand only where the entire suit 
and not merely a portion of it has been dis¬ 
posed of by the Court below on a preliminary 
point. KAMALUDDIN V. ATA HuSAIN, A.W. 

N. 1892, 11. 

(91) — No settlement of issues by first Court 
—Remand —Where no issues were settled, the 
High Court must remand the case for re-trial. 
The lower Court ought not to have gone into 
evidence without having first settled and re¬ 
corded the points or issues iu the suit, in con¬ 
formity with the provisions of Act VIIT of 1859. 
JOGESHUR RAE v. DOOLUN RAE, 2 N.W.P. 
183. 

(92) —Ciu. Pro. Code, Act VIII of 1859, 
ss. 351, 354— Remand. —A remand is allowable 
only under the oircumstanees contemplated in 
s. 351, Civ. Pro. Code (Act VIII of 1859). If 
the Judge requires any further evidence and 
cannot decide the case himself as it stands, he 
should call for such evidence under s-354 re¬ 
taining the case on his own file. HurrEE- 
narain GOSSAIN V. Shumboonath Mun- 
DUL. 1 W.R. 6. 

(93) - Of a case — Power of Appellate Court — 
Civ. Pro. Code, 1882, s. 562.—A case can be 
remanded by an Appellate Court only under 
B. 562, Civ. Pro. Code. MUDUN Mohun Pod- 
DAR V. Bhoggomanto Poddar, 8 C. 923. 
[F., 10 B. 398.] 
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(9i)—Order in Execution — Insufficient evi¬ 
dence of decree having been kept alive—Appel¬ 
late Court not to summarily reverse order—Act 
II of 1855, s. 4, right of Court under, to refer 
to entries made by Nasir.—Where the firpt 
Appellate Judge is of opinion that the Munsiff 
has improperly allowed the decree to be execut¬ 
ed on insufficient evidence, the Judge observ¬ 
ing that the decree-holder had probably been 
misled by the mistake of the Court below, be 
ought to remit the casein order that the de¬ 
cree-holder might give the necessary proof, and 
should nob summarily reverse the order barring 
the plaintiff from all remedy upon his decree 
Under s. 4. of Act II of 1855, the Court is en¬ 
titled to look into the books kept under its 
orders by its own officer, the Nazir, and to 
refer to any entries made in such book for the 
purpose of finding whether any warrant had 
been issued in accordance with the application 
admitted to have been made. Nilkant 

CHUCKERBUTTY V. SHEO NARAIN KOON- 
WAR, 8 W.R. 276. 

(95) 5. 4, Act X of 1859, Presumption 

under—Rebutting of presumption—Remand.— 

An appellate Court may remand a case to 
allow a plaintiff the opportunity of rebutting 
the presumption which arises under Act X of 
1859, s. 4. Baboo Beni ram v. Iaafa Chand 
CHUTER, W.R. 1864, Act X. 124. 

{93)-Issue—Remand—Irregularity— Maho- 
medan married woman—Lease—Iae mariti— 
Co-s/iarers.—Where a Judge of the lower Court 
referred to an original sanad under which a 
Muhammadan woman and her tenants in 
common claimed, but omitted to record it or 
any copy of it among the exhibits in the case, 
the High Court held it to be a great irregularity 
which left them quite in the dark as to the 
sanad and its contents and remanded the case 
for a fresh decision on the merits. If a Muham¬ 
madan married woman and her co-sharers have 
an absolute estate of inheritance in certain 

lands she can jointly with them make a valid 

lease, binding on her and their heirs. A 
Muhammadan does not on marriage, take any 
estate, jure mariti, in the property of his wife 
She may either by gift or sale dispose of her 
property without her husband’s consent. NlCH- 

habhai Pragji V. Isse Khan, 2 B.H.C. 
297« 

{97)—Remand—Second trial — Evidence — 
Plaintiffs in 1858 sued to recover possession of 
some miras land, which they alleged they had 
let to the defendants to cultivate. The Munsiff 
decided in favour of the plaintiffs. Against 
that decision an appeal was made, and the 
Appellate Court dismissed the suit as not being 
laid at a proper amount, leaving the plaintiffs 
^ee to file a fresh suit at a proper valuation. 
The present suit was a fresh action instituted 
according to that decision, and the Munsiff 
this time also awarded in favour of the plain¬ 
tiffs. The Munsiff did not take over again the 
evidence given on the former trial, but record¬ 
ed as au exhibit his judgment, and the grounds 
of it, and the exhibits on which he passed it 
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Againpt this decree an appeal was made to the 
District Judee who reversed the Munsifi’s de¬ 
cree principally on the ground that he was 
not satisfied with the evidence recorded by the 
Munfiff at the last trial, and in the result 
dismissed the plaintiff’s suit with costs. On 
appeal to the High Court, held that under the 
peculiar circumstances of this case, the Dis¬ 
trict Judge, not being satisfied with the evi¬ 
dence recorded by the Munsiffatthe present 
trial should have allowed the plaintiffs the 
opportunity of putting in afresh the evidence 
which was recorded in the former suit on the 
same subject between the parties ; and in the 
result the decree of the District Judge was 
reversed and the case remanded to him in or¬ 
der that be may allow the evidence above- 
mentioned to be recorded and pass a fresh deci¬ 
sion on the merits. JOTI NiMBAJI v. SOMA- 

-TI BabuJI, 1 B H.C. 166. 

(98) — Remand to District Court to puss decree 
—Mistake of District Judge—Further remand. 
— The District Judge having reversed the 
Munsiff’s decree, failed to pass a decree in 
favour of the successful appellant, which his 
finding showed he intended to do. The High 
Court thereupon remanded the case to the 
District Judge for passing a decree. The District 
Judge who heard the case on remand, went 
into the merits and decided the case contrary 
to the view taken by his predecessor, and 
recorded judgm^^nt against the successful appel¬ 
lant. Tho High Court again reversed this 
decree, remanded the case back to the District 
Judge, to pass judgment in favour of thesucccss- 
ful appellant, and in accordance with tho 
judgment of the District Judge who pronounced 
the first appellate judgment reversing that of 

tho Muusif. Babaji V. Kasimbhai, 3 B.H C 
A.C. 60. [R., 2L.B.R. 280.] 

(99) —Cip. Pro. Code, Act VHI of 1859, 
ss. 351, 354 — Appeal — No sufficient evidence 
before Appellate Courf—Remanrf.—Where there 
was no sufficient evidence before the Appellate 
Court for the disposal of an issue which was 
material to the determination of the suit, the 
proper course to be followed was to remit the 
case under s. 354 and not under s. 351 of the 
Code. RA^r PersHAD v. MuSST. KISHNA. 
3 Agra 146. 

(iQ(f)'~Evidence — Application to send for 
record of former Remand.—Whore the 

lower Court, though requested to send for the 
records of a former suit the decree in which 
afforded important evidence in support of plain¬ 
tiff’s case, did not do so, the case was remanded 
with a view to the omission being supplied. 

Ram Runjun Chuckerbutty v. Gopee 
Bullub Chuckerbutty, 18 W.R. 127. 

(101)— Issue — Positive finding—Remand- 
Merits.— issue in a case was whether the 
sale to plaintiff was or was not collusive and 
fraudulent. Tho Distriot Judge not having 
come to any positive finding on tho above issue, 
the High Court on appeal reversed bis decree, 


Remand— continued. 

and remanded tho suit for retrial on the merits^ 
RAUDAS SAKHARtiAL V. GANGADHAR R. 

Dongre, 2 B.H C. 178. 

(1021— Act VIII of 1959, s. 348— Respondent's^ 
objection relating to jurisdiction not noticed by 
lower Courf—Remjn-l.—Defendant, the present 
special appellant pleaded that his petition filed 
under s. 348 of Aci VIII of 1859, objecting, 
before the lower Appellate Court, that the Civil 
Court had no jurisdiction, was not noticed by 
that Court, and that, as the above was a point 
of law, it should he decided on the special 
appeal. The High Court, however, was of opi¬ 
nion that though, if the plea in law had not been 
taken before any of the lower Courts, the con¬ 
tention might hold good, yet as it had been 
formally taken in cross appeal i.e,, under 
s. 348, in writing, before the lower appellate 
Court, and the first Court had decided on it, 
the case must be remanded to the lower Appel¬ 
late Court, for decision on the point. JoY 

Kishen Mooker.iee V. hureehur Mook- 

BRJEE, 6 W.R. 283. 

(103) — Remand to first appellate Court for 
giving reasons for ifs judgment—Absence of 
Judge —Decision by successor de novo void as 
ultra vires—Remand for re~trial bif first Court. 
—When the order of remand passed by the High 
Court reached the Zillah Court, the Judge of 
that Court had loft India and his successor, 
without any order from tho High Court, pro¬ 
ceeded to decide the case de novo. He went 
into the merits and decided in favour of the 
defendant. This decision was quashed by the 
High Court on the ground that all the proceed¬ 
ings of the succeeding Judge and the decision 
by him de nOvo wore beyond jurisdiction and 
consequently null and void. Also, the judg¬ 
ment by the original JuJge appeared to have 
been based on certain documents which the 
Court of first instance had not at all seen, and 
tho High Court therefore remanded the case t-o 
that Court directing that it should consider the 
said doouments and thereupon re-deoide the 
oaso de nowo. LALLA BhoYRO LAL v. LALLA 
MOKOOND LAL. 2 W.R. 275. [F„ 5 W.R. 124.] 

(104) —Special apoeal —A/jsco«sfruc(io» of 
evidence —Remand.—-Whore tho main ground 
which tho Judge of tho lower appellate Court 
takes for suspecting the plaintiff’s oaso and 
giving oredonce in preference to the evidence 
'or the defendants, has no existence, and the 
High Court in spooial appeal is not satisfied 
that his estimate of tho defendants' evidence is 
a proper one, tho case ought to be remanded to 
him for a rc-cousidoration of the evidenoci 

Bibee ameerun V. Saikh Cherag ALI. 
24 W.R. 343. [R., 7 C. 263 = 9 C.L.R. 449; 
Relied on, 17 C.W.N. 37.] 

(105) Suit for share of partitioned ancesfrai 
property—Partition not proved—Sale alleged 
by defendants nof proved —Ex parte decree— 
Re-trial Remand—Reserptcc of summons.—lu 
a suit for possession of land claimed by the 
plaintiff as his father’s share of a partitioned 
ancestral estate, the plea was that tho defend* 
ants first leased it and subsequently purohasod 
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it from the plaiutiff and his co-sharers. The 
MuDsif found that the property had not been 
allotted to the plaintiff exclusively, that there 
had been no partition and finding all issues 
against the plaintiff and in favour of the 
defendants dismissed the suit. As regards 
defendants Nos. 2 and 3, the Munsif found as 
a fact that summons was not proved to have 
been served upon them. In appeal, the Dis¬ 
trict Court came to two findings of fact to the 
effect that the execution of the kobala by the 
plaintiff on which the defendants relied' had 
not been proved and that the defendants’ 
allegation that they held this land before their 
purchase as tenants also had not been made 
rat and upon them gave the plaiutig a decree. 
Uela that the District Court was incompetent 
to decree the plaintiff’s claim without a finding 
m his favour that the land in dispute by a 
partition between the several co-sharers fell to 
the share of the plaintiff’s father and in the 
face of the finding of the first Court that no 
summons was served upon them. The case 
was accordingly remanded to the District 
Court for considering whether upon the 
evidence it could come to the conclusion that 
sumtnoQs was actually served upon the two 
defendants, giving it entire discretion, if it 
found chat summons was not served upon them, 
either to dismiss the suit upon that ground or 
to remand it to the Court of first instance, 
giving the plaintiff an opportunity of reserving 
the summons, in which case the whole case 
should be tried de novo in the presence of the 
pa-rties. NOBO KristO Dey v. CHUNDER 
SIKHUR Sircar, 23 W.R. 495. 

(^6) Special appeal — Remand—Jurisdiction 
of Bigh Court-^Procedure.-^The High Court 
being debarred in special appeal, from entering 

into the merits of a case in which the lower 
Courts mistook the only question of fact to be 
tried, remanded the case for a proper finding. 

Ram Lald v, mohurput Roy, 2i 
™*R. 52. 

(107 & 108)— JssuesSvidence re, not exa¬ 
mined by lower appellate GourtSpecial appeal 

-Hemand—Several defendants-Decision of first 
Court not proceeding on common ground—Appeal 
ov orw defendant—Reversal of whole decree— 
^gality. Where, in the judgment of a lower 
appellate Court, the real question to be deter¬ 
mined in the case is not stated, nor was the evid¬ 
ence adduced by plaintiff examined with 
reference to the issues laid down by the Court of 
nrst instance, which were the right issues in the 
case, held, that the case should be remanded for 
trial de novo, A lower appellate Court, on an 
appeal by one of the defendants in a suit, is not 
competent to reverse the whole of a decree 
passed against several defendants by the first 
Court, the decision not having proceeded on a 
ground common to all the defendants- CHUN¬ 
DER MONBB DOSSEE v. MODHOO DEY, 23 W. 
166 . 


Remand— 

issues, returned the case to the latter Court 
without recording its finding on some of them 
and the lower appellate Court gave judgment 
without any decision on the evidence, held on 
special appeal to the High Court, that the High 

Court could not go into the evidence and that 
the case should be remanded to the lower 
appellate Court for trial of the issues on which 
there were no findings by the first Court, after 
taking the necessary evidence. SUTTOBHAMA 

w!r ^322* Gobecha. 23 

( 110 ) — ■^PP^^l‘~^emand~ Misapprehension 
(^omission in treating evidence—Power of Hiah 
Courtinspecial appeal.-^Whe^e the High Court 

was satisfied that there had been such mis 
apprehension of the state of evidence between 
the parties and such omission to consider the 
testimony of the witnesses on the record, as 
had rendered the trial of the case in the lower 
Court imperfect and incomplete, it reversed 
thedecceeof the lower Court and remanded 
the suit for re trial. KOOLDEEP Narain 

Singh v. Rummon Singh, 22 W.R. 278. 

of case—No ovportuyiity given 

to plaintifi to meet defence—Remand.—V/beve 
a case IS decided against the plaintiff without 

giving him a fair opportunity to know the line 
of defence he had to meet, held that it is justi¬ 
fiable to remand the case fora fresh trial 
SHIBPERSHAD FATTUCK V. NUBoTiSHEN 

Mookerjee. t7 W.R. 446. 

{112)—Special appeal—Reynand—Insufficient 

^nqu^ry.-ThB High Court on special appiaHefc 
aside the judgment of the lower appellate Court 
and remanded the case for a complete enquiry 
as the previous hearing of the suit before the 
lower Court was inadequate. Shagur Chun- 

W R MOHAUAYA, 25 

appeai-S«i< for redemption 

Mistake of apellate Court as to identity of 
Ipd mpgaged—Material issues not decided— 

the plain¬ 
tiff alleged that he became the purchaser of the 

land in question at an auction sale, and sub 

sequently mortgaged it to the defendants, who 

deniea the mortgage. The Munsif passed a 

decree for redemption. This decision was 

reversed by the Judge on appeal, he being un¬ 
der a mistake as to what was necessary to L 
proved with reference to the dimensionLf the 
land. As the mistake of the Judge was such a 
one as materially affected his ffnding. and as 

other important questions of fact were left ' 

undecided, the High Court framed issues in the 
case and remanded the suit for a decree to he 
passed upon the findings on those issues 
AJURAM Manibam v. Kusaji, 4 B.H.CA* 


^P^oial appeal — Evidence — Remand ,— 
here a first Court, to whioh a lower appellate 
VfOurfe remanded a suit for trial of certain 


(114) Special appeal—Remand — IssTie ,— In 
a case where the first issue was whether the 

share of which the plaintiff sued, had been 
partitioned by motes and bounds, the Court 
failed to find distinctly whether a partition was 
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proved, aodif so its charaoter, and how fat 
effect; was Riven to it by possession cf the lands 
after partition. The High Court, on special 
appeal, remanded the case for retrial as to that 
issue in tho manner stated above. GOLUCK 
CHUNDER DUTT V. ANUNT KiSHORE GOSSA- 

IN. 25 W.R. 38. 

(115) —Ciu. Pro. Code {Act VIII of 18591, 
ss. 352, Remand of case to lower Court for 
decisioa.-^Per Jackson^ J(Ildarkby, J ., dissent- 
inq), 8- 352. Act VIU of 1859, expressly forbids 
a lower appelhte Coart from remanding a case 
to the Court of first instance for a second deci¬ 
sion upon any of tho issues- If, in the opinion 
of the bwer appellate Ciurt, further evidence 
isuecessary for the decision of the case, such 
evidenc- may be taken in that Court or in the 
Court of first instance, but the decision based 
upon that evidence and the evidence already 
given in the case should be given by the appel¬ 
late Court and not by the Court of first 
instance. Per Markby, J. —If a Judge of the 
lower appellate Court be of opinion that an 
issue has not been satisfactorily tried by tho 
Court of first instance, and that the evidence on 
the record is not sufficient, in his opinion, to 
determine it. be has power under s. 354, Civ. 
Pro. Code, to send back the case to tho first 
Court for trial upon that issue. UMIUKA GHURN 
MUNDLE V. RAMDHUN MOHURUR. 11 W.R. 

33. (10 W.R 77, P.; 8 W.R. 184. P.B.. F.) 

(116) -.dcf VIII of 1859, ss. 351, 352— 
Failure of first Court to try issue as dircef^d— 
Second remand. —It was one of the grounds of 
appeal in this case “ that the Judge below was 
not justified in remanding the case several 
times to the lower Court except under the 
provisions liid down in ss. 351 and 352 of Act 
VIII of 1859.” But tho High Court was of 
opinion that, from tho terras of the order and 
the ground therein disclosed, it was clear that it 
was made with strict propriety and in conformity 
with the provisionaof thoabove sections, ni 2 ..for 
the trial of an issue tho first Court was directed 
to try but did not. RAM CHAND MOOKER.TEE 

V. Kameenee Dabea, 10 W.R. 236. 

(117)—Addifionaf evidence received by appellate 
Court—Record of special reasons—Preliminary 
point—‘Retrial—Act VIII of 1859, s. 351— 
Remand .—It is not competent to an appellate 
Court to receive and take into consideration 
evidence which was not before the Court of first 
instance, without special reasons for so doing. 
And if a special reason does exist such as to 
induce tho Court to take additional evidence, it 
is bound by the provisions of Act VIII of 1859 
to record that reason It is only when tho 
lower Court has so disposed of a preliminary 
point as to exclude evidence which appears to 
the appellate Court essential to the rights of the 
parties, that the appellate Court has authority 
to send the case for re-trial under the provisions 
of 8. 351 of Act VIII of 1859 JOOG MaYA 
DEBIA v, R\M CHUNDER CHATTEIUEE, 10 

W. R 1378. [£xpf.,12 W.R. 223;R ,13 W.R. 303, 
H W.R. 236, 11 C. 139, 18 M. 94, 1 O.C. 201.] 
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(118)—Hindu law—Pleadings. —Suit by Aone 
of the heirs of H, against B, to recover the 
whole of H’s real and personal estate In B’s 
possession as the alleged adopted son otH. 
There were other persons entitled with A, to 
share in the succession to H’s estate, who 
were not made parties to the suit, The Sudder 
Court at Agra heldt that B had failed to establish 
his title as adopted son of H, but declared that 
A was entitled to succeed, as one of the heirs of 
H, to a share of the estate and decreed him the 
whole estate as sought by the plaint, Such 
decree, on appeal, so far as it declared that B 
had failed to establish his title as adopted son 
of H confirmed; but as the decree was manifestly 
wrong in decreeing to A the entire estate of H, 
and there were no materials to enable the 
Judicial Committee to vary the decree, so as 
to limit it to the share of the estate to which A 
had established bis right by inheritance, the 
decree was reversed, and tbe case remitted to 
India for inquiries as to the amount of his share. 
CHOWDHRX' PADAN SINGH v. KOER UDAYA 
SINGH. 2 B L R.P.C. 101 = 12 W.R.P.C, 1 = 12 
M.I.A. 350 = 2 Suther. 219 = 2 Sar. 447. [0, 
30 A. 197 = 5 A.L.J. 200 = A.W.N. 1908, 79.J 

(U9)—ilef VIII 0 / 1859, s. 354—Remand— 
Reversal of decision on ground that essential 
issues were left utidetermined. —Where the lower 
appellate Court bsiog of opinion that the 
Munsiff had, on the original trial, omitted to 
try certain issues, and determine certain ques¬ 
tions of fact essential to the right determination 
of tho suit upon the merits, reverses the decree 
of the Munsiff, tho order of tho lower appellate 
Court must be treated as an order sending the 
case back under s. 354, Act VIII of 1859, for 
trial of tho issues indicated by it in its judg¬ 
ment. BONCHAREB GHOSE V. AINODDBN 

Biswas, 24 W.R. 137. [R., 17 C.W.N. 462= 
15 Ind. Cas. 39.] 

(120) —Renl suif —Case not duly considered by 
Lower Appellate Court—Special appeal— Re¬ 
mand. —Where, in a suit for rent, the lower 
appellate Court said that a certain Kubooleut 
bad not been filed, and from that faot drew an 
inference against the truth of the plaintiff’s 
ease and it was found in special appeal that the 
kubooleut was on record, the ease was remand¬ 
ed to tho lower appellate Court in order that it 
might consider the whole case with tho said 
kubooleut, MOHUNT HUR GOBIND DOSS v. 
JOYA ROY, 24 W.R. 146. 

(121) —jBuideuce — /Idmission of secondary 
evidence — Objection in special appeal — Evi¬ 
dence Act. s. Secondary evidence —TVilwASses 
Hol properly questioned —Remand.—ku objec¬ 
tion to tho admis-sion of secondary evidence, if 
not raised at tho time it is admitted, cannot be 
allowed to bo raised in special appoU. Where 
the plaintiff attempted to prove the oontoots of 
certain doouments by oral evidence, but the 
evidence fell short of what is required under 
s. 63 of tho Evidenoe Act, only because the 
witnesses were not properly questioned, it 
would be unjust to visit tho plaintiff with the 
penalty of the dismissal of bis claim, simply on 
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Remand— continued, 

account of the inefficiency of the legal advi^ser 

whocjQducted his case. Under the cireum- 

atances the High C.iurt r. m-inded the case for 

afresh brnl. LOCHUN SiNGH v. HET NaRAIN 
Singh, 24 W.R. 232. j-^akain 

11-22) - Misconception of evidence.—Where in 
asuit foraaeclaratiunof title and cm-fir^a- 

tion of p)SsesHion, the lower Appellate Court 
Btaced in us judgment thu not a single witness 
bad been brought forward on beha f of the 
defendant to assert possession, but it was 
found that two Wlbues^es at least had been exa- 
mined who stated oistinctly that they did 
hold the land Irom the detendant and cultivate 
It, i^miscoucep ion of evidence was considered 
a sumcient reason f< r a remand, Pkan Ban. 

r SUDiN PATK4, 

13 B.L.R. App. 12 = 21 W.R. 1J4. 

7 Suit decided on 

what cannot strictly te called a preliminary 

point.—luere are cases m which an order of 
remand may be made even where the disposal 
has not gone on a poiiii, which can .nriotly be 
called a preliminary point. (I 9 ii, m.W.N. 199, 
Where the JMunsif looked at some 
“ IP' P^'' evioeuce and decided there 
was a settlement, and this cour,e does not 
appear to have been adopted with ihe consent 

Ike District Judge, on looking 

lhat <=°''<=‘UelOU 

A aYc P'**’*'** settlement and re- 

manded the case for disposal, held that the 

ISK^r V JaMB.ILAYA v. 

lud.Cas ^9 ^ 1000 = 13 


deraiw^^u^ ’‘^i’-^-Transfer/or consi- 

^ from K 

and substguently K’s sons, 8,H. and M.a. 

a widow A and her 

sous of k' Y'''®filed, two by the 
hv p ^ I decrees obtaiued 

InA ’ to establish his claim. 

ulomuely given against the 

IZ u «• 

of K r d sons 

O K had by their dealings with his assets made 

themselves personally u.ole for his debts. In 

xecuuon ol this detree, R attached cenain 

K 1 ^* A. and 

her, Objected, contending 
bmtht' fils 

brothers, and tnat he subsequently conveyed 
a a" “"“’’i^ei'ai'iOd of Rupees 49,000 and 

tenuiTt*! h “ korraiee 

nndTturh H ‘’■“‘fi®'® ‘fid' 6fio was still in 
undisturbed possessiou of such pans of it as 

She had not sold. The High Court were ol 
m^vin“ 1 ^^'' “’“'® sufficient consideration 

moving irom A to support the tiansler lo her 

wcL'h'''*'n '^®‘^ Lordships 

Viewt^r® ^®®° “‘®P°“®d to concur in tnis 

fiao been satisfied that the defence 

pleaded and regularly tried, but that it was 
Mlnmely dnuntiul whether R had the means 
Of meeting such a ease; aad that, under these 

0. VIII-63 


Remand— continued. 

havTi^SfhT'®’ fin'® Ifie option of 

haviiigthe case, as betwe-n h m at d A re 

WHR 'm JNDE1.JKET EOON- 

^M.J. 2R AiJEEROOMSSA thGUM, 

(125)—Speciof appeal—Befusnl of first Court 

‘o^^mmonwitness-lnterfneiaeby H%h cZt 

-w here, before Ihe case of a pariy was closTd 
an application was made by him ffir the issu^ 
of summons to wiin.sses, ai d the first Colrt 
efuseo to issue Ihe summons, the High Court 

tha?'th^‘ '■®“‘“'®®k tbe suit, holding 

that the paity should have been given an 

Nath Wookhopadhv'^^Sab Chbn'' 

her THAKUOlt, 22 W R. 296 . 

(126)^*4ci VJIJ of IfiAQ o QQA Q '4 j 
by tower appellile Court lo'/all Ldfr s TAol ' 
Ccuu not to oraer summary dismissal o/ suit 

but to remand to first C>'o«n!. —vVle.e an HpoPca 

s 2 VTa'‘? ^ ca^e under 

by the ctn t ‘>®®ti ^t-®®-vefi 

oy ibe LouitHbd numbered as a miir 

that section, it is the duty of the Court to iry 

S, m's. **“ “ao"M'i'nl,“lS 


(1271 — Procedure — Evidence — Refusal rt 
Court to ezanune defendants' w.tmles - I 

Mun^if at tbe clcse of tbe Dlainiiff’ n f 

mated to the oeleudants' pi ader tbat 

going to dismiss the suit ai:d%hat the d^r 

dUts need not ex.mine any wiintt^fts anri th^ 

pleader accordingly, alihough wiiuis-es^had 
nteu summoued lor the a ^ had 

present lefiamed from examining'",h. L 
appellate Con,t however, took a aifieient vTew 
o. Ihe plaintifl’s evidence, and decreed thl 

When^^Ihf "^admissible evidence.- 

When the juagmenc and deerfip ni ik i 

AppeiUie Court are vitiated bv th- 

Ol inadmissible evident ih ^ aomi.siori 

asidfi a,.A . hra *^v»oence, ihty mu^t be set 

R^af.efeV; F ^he trp.';°“'bc'fore 

380.°7 J. 993 t“C.T «• 
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Remand—co^^in^^ed. 

law required, by two witnesses, the suit, instead 
of being dismissed. Wis reminded to the lower 
Court to give the plaintiQ an opportunity of 
adduoing evidence to show that at least two 
witnesses whose names appeared on the face of 
th«dncumeot W'^re attesting witnes-es. Di'J-v- 
MOYRR DEBl v. BON BEQARI ICAPUR, 7 C.W. 

N.160. 

(130)—Ciu Pfo.Code, 1859. s. 354— Koidmce 
on fresh Remand for —Fresh evidence on 

issue fullu determined —In a case in which the 
first Court has gone into the merits aft ^r taking 
evidence fuHv, the apoellato Court has power 
under Act Vlfl of 1859, s. 354 to remand it for 
evidence on a fresh issue, but not for fresh evi¬ 
dence on an issue fullv determined or f-r re¬ 
trial generally GOL\CK CHUNDRR SE>4 V. 
PURESH T^IvHOMED. 23 W R. 234. 

' tl^\) —S iif for rent—Jurisdiction —dct VIII 
(B C ) of 1369.—A suit for rent in kind is 
cognizvhte under Act VIII of 1869 <K C ). 
MUfvLICK AMANUT ALI V. UKIiOO PASEE, 23 
W.R. 140. 

(132) —C-u. Pro. Code {Act VIII of 1859), 

s Remand to low‘>r Apoe.llat'^ Court. — 

Where the decision of a Subordinafo Judge in 
appeal, by reason of its being incapable of 
execution, is not a proper one, it is competent 
to the District C^urt, under s. 354. Act VIII of 
1859, to send the case back, after fixing an 
issue for a finding. SHAIKH UMER ALI v. 
Shmkh Rumzvn ALI. 23 W.R 347. 

(133) —Pracfics— DestruHion of lower Court's 
record pendinq appeal —R‘>mand for trial as 
fresh sicil. —Where in a case, ponding appeal, 
the lower Court’s record was entirely destroyed, 
but the appellate Court decided after re-examin¬ 
ing witnesses, without the pkadings or evi¬ 
dence as onginaHy given, the High Court on 
second appeal sot aside the proceedings of the 
lower appellate Court and remanded the case to 
tho-fir-Jt Court to re-try as a frAsih suit. 

Ghualmamv. Karima, A.W.N 1838, il7. 

• (134)— Remand by aopellate Court—AppeU 
lant deid at time of remand —Trial of issues by 
first Court without substituting legal represen- 
tativ'S—Procedure of appellate Court—Fresh 
remand—Practice.—Where, at the timo of re¬ 
mand by an appellite Court of a certain suit 
to a Court of first instance (or trial of certain 
issues, the appellant wis dead, anlths Utter 
Court, without .°ubstitutlng the legal represen¬ 
tatives of the deceased appellant, proceeds to 
try tho issues and submits its findings to the 
appellate Court, tho proper course for the lat¬ 
ter Court to take is to further remand tho case 
to the first Court for determination of the is¬ 
sues already settled after bringing all the 
necessiry parties before it for any hearing it 
may think proper. MOHAN Das v. RadhA 
BaLLABH. A.W.N. 1883, 164. 

(135)— Act II of 1901, s. 202—Order under 
ssefion nof passed— Returning case with instruc- 
tions —If a Civil Appellate Court finds, in 
appeal, that the Court of original jurisdiotion 
ought to have passed an order under s, 202 of 


Remand — continued. 

Act II of 1901. it ought, instead of simply 
remanding the suit, to send the ease back with 
instructions (o the Court of first instiooe to 
p»ss the order which it ought to have passed 
in th« first instance. M.ARB v. GaurI SAHA, 
A.W N. 1903, 46. 

(136i—Ciy. Pro. Code, 18S2, ss 565, 566| 
587— Second appeal —Determination of guestvons 
of fart—Remand, —It was not intended that 
the H'gh Court, sitting as aC)urt of second 
appeal should determine questions of faot on 
the evidence. Tho only grounds, on which 
second appeals ar-) cognisable, are those men¬ 
tioned in 8. 5S4. which relate to errors of law, 
or U'^'igo having the force of law or substantial 
error or defect in procedure which may possibly 
have produced error or def-^ct in the deonion of 
the case on the merits. Wnen an appeal has 
been admitted on those grounds, the whole case 
evnnot be op->ned so as to eoable tho High 
Court to deal with it under s. 565. If the 
lower appellate Court has omitted to frame 
or try anv is-iue or to detsrmine any essential 
question of (a t. the proper course for the High 
Court is to rt^mit the issues for trial to that 

Court. Giuohxri lal v. w. Crawford, ’ 
9 A. 147 = A.W.N. 1836, 323. (7 A. 765. 8 A. 
172, Overruled.) 

(137) —Defective inufsfiiiafion by lower Court 
— Remand. - In this suit for custody of a wife, 
a* divorce was set up by the wife as hiving been 
offeciod when the husband wont to claim her, 
Tnis may, no doubt, bo highly improbable. 
But the oviJenoe in the case was very meagre, 
and the case was accordingly remanded for 
further invesMgition and reference to a pan- 
chavat or assessors, MULLICK KH.AN JEHAN 
V. Eeroze, 40 P R 1866. 

(138) —Procedure—De/eefiva inuasfipa(io«— 
Remand. —In this case, the decisions of the 
lower Courts wore based on the opinion of the 
arbitrators whose awards were coifiiotiug. 
The summary Settlement papers in woioh, 
according to the plaintiffs, their names were 
recorded as joint proprietors with the defend¬ 
ants, were not referred to. nor was tho 
piuwaroe of tho village oxiininod as a witness. 
There was further no exelanation of how it 
happened that the plaintiil or bis father were 
recorledas proprietors in some cases and not 
in others. There having thus been no proper 
investigation the case was remanded for further 
invpsr.igation and re-trial. AIMA v, NaMDAB, 
79 P.R. 1866. 

(139) —Defective enquiry —Miterial allegdtioti 
of party nof enquired lufo —Bemami.—In • 
dispute about the possession of a oourt-yard, 
tho Tahsildir on personal inspeotion found that 
the defendant’s p irtion of tho court-yard was 
higher than that of the pUintif! This the pUin- 
tif! explained by saying that the portion was 
raided by the defendant during bis absence Tho 
Tahsi'd xr. however, did not take evidence on this 
pointaud dismissed thopiaintifi's suit. Held that 
tho enquiry was defooiive and the suit shou d 
be remanded. MOGUL v. MBBR BAZ» 83 ?• 

R.1866. 
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(im-^Ociths Act of 1673», SS. 10 11 — 

meree s deposition inadequate to decide ques¬ 
tion referred-Death of referee-Anneal -The 

parties to a suit agreed to be bound by tha 

plated by 8S. 10 and 11 of tha Otths Act, and a 

paries 

on the strength of that deposition The 
referee died aftarward-i, and it was found 

Ss batwiea the 

parties, iieif that the case Wis. therefore to 

be remanded to the lo^er Court for disooW 

aocording to the usual procedure AIahibih 

g“'i 7 sSd'wirL 

^ amedd‘Ih P'sidtiQs 

of that amAnd^'*^ plaint and, in consequence 
Of that amendment, the Munsif also amended 

the issues and tried the suit on an ^17 
6 roneous issue, the Judge of the lower appellate 

dB“‘r ““»».Md.T 

Sr r=“ -i 

MOHON MOKHOPADl^i^,®fc°L.R° 43 !' 

& property-Leave Of 

immovB.hia P’*'"‘'fi^ claimed possession of 

pm^rty Th'’J°‘’'“^ ? moveable 

suk on ,1, “"gmal Court dismissed the 

not be“o of ‘he Court had 

reooverv ff im «oit'or the 

actinn property the cause of 

an 1 * 1*0 the moveable property On 

appeal to the High Court t ^ 

in whinW ° neCi that it was a case 

wouM Ha / "u“® "" moveable property 

would decide the claim to the immoveable m/ 

Ln gWen T\‘ek Lo'd'^ ‘“‘‘7 

foiningEth“'®^ f°' fhe 

the nlfi^i mentiouei in 

Oonri iB iP ^ direction to the lower 

ten Qi 7 ’"do defendants to put in a writ- 
fi " ^'‘‘omsnts. and^do thepaTti s 

aispise of the ” "ooo^*'‘‘ry. and to 

■Rim A case on its merits. Naziran 
Bibi V. ABDUS Samad. A.W.N. 1887. 263 

"“fdence not warrant- 
renson-Paifare to try material 

denJo “ ? ®' <=o°olusion from the evi- 

failed t7t by law or reason and had 

H eh Co ‘7 “ material issue in the case, the 

•MAHtRaT remanded the case for re-trial. 
;Wah\R4m Shaikh v. Nakouri daq 
Mahaldar, 7 B.L.R. App. 17=f4 W.R. 337 

Ordtr^ 7’" inquiry, 

S54*F//r/fc (^ode, 1859, ss. 351, 

■Frtrf/ter ewdence.— A Judge on appeal in 
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a suit to open roids leading to a PnU. 

tetuiS tr^en“?‘Hi 

there after such local- inquiryi^^ffj^;^®^ 

be had no authority upon such^a at. 

remand the case for re-decision theVi'h - 

no suggestion, under Act Vltf of’l859 s ,7,® 

that the lower Court had erroneouslv d 

preliminary point excluding evideoL^and^il^ 
reference not being of an ; evioenoe, and the 

Appellate Court under s 7s?® framed by the 

BANEEJEE V BAER? M i'^'^DCOOSfAB 
260. tSAERY. Marsh 121 = 1 Hay 

ss^lll.'^^l-NoZo^oVili^ 

point—No evidence elcladed~R^ PreUminary 
issues-B-mand.—An Appellatf 

not remand a ease where n?nfir ^ ““st 
is decided wrongly and no ^ ®*’*^>Dary point 

and the Appellate Court stilf®?® excluded, 
issues defective or insuffi-iept^ considers the 

settle the issues and deiermiue ’ th^ ^ 

I^^Ef’ ooS^;®s‘i- 

mand of a case cannot be ordered "®- 

late Court with iostructions to ^frfm 

issues, but issues mav 

vui of 1859. be reSaK/tVal 
Court, whose finding and piiJ the lower 

returnel to the appellate Zr?®® '’® 

pronounce the final decision 

8»..ii>™A„rs“»«?rwT''s'9“ 

JiiiiEi ™Li'pS .r* 7 '«-»- 

late Court to remand ^ 

by the Court of first iostanon'^ ^ second deoisioa 
first Court has decided th^ where the 

mmary issue in such a 

absence of material evidenofl hoo *^ 

issues on the merit. ^ ^ 

Laela Shoobh NarI r“v 'm®, '’"^‘■®®- 

Narain, 20 w. R. 148. NuRsiNaa 


Colirt shoulToof rema^™ a”fa h aPPeHata 

opinion that the Wr Court n® '^\®“ 

come to a different dioision upon"the 
from that to which it v^PP°, evidence 

BOftOMAEEE ChuL My7ee ®®“®- 

HOOTAIL, 14 W. R. 60. Shoroop 

^PPe^late^Coujf-Rema^wh 35*— 

appellate Court eaon^t ““""’“'’^.-An 

the Lower Court has disnn t' .®®®®' unless 
mmary poiot s“a7to I?? ? ^ P'-^B- 

fact which appears to th??*^®!!®?^ evidence of 

tial to the rights of tb« - ®P?®"’‘® Court essen- 

fiods the evXce on to " ‘*’® ■^“‘’^e 

enable him to comrto 7 •''I®?/ ■”«“ffiomnt to 
any question he shouH ‘Jetermination of 

of the Coda ’ HEBElKLrr®®! ""‘^®' ®- 354 

1 W.R. 298. V. STEPHENSON, 
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(i.'dO & 151)— Burden of proof, viisplncement 
of — liemoyid.~'Misp\a.cemvnt of the burden of 
proof is only a ground for remanding the cnse. 
if the circumstances had been such that, by 
placing the burden of proftf on the wrong party, 
Bomebndy has been misled or taken by surpri e. 
or had no opportuni'y of adducing evidence. 
But. where all the parties have had full warn¬ 
ing of I he points at issue, and full 0| prrtunity 
of calling witnesses and adducing evidei.ee, 
then, if the Judge, in his judgment, places the 
burden on the wrong sido, tint is no ground 
for a re mand. HUBLAL SUKUL v. RaMGOTI 
Dey Hoy. 11 C L.R. 581. 

(152)- Ctu. Pro. Co le, 1882. Js. 562. 566, 
667 - lieinntid. when proper— Trial of frtsh issue 
dtrerftd — Procedure. —A suit was decreed by 
the Court of first instance on the merits as tin y 
appeared to the mind of the Court On appial. 
the District Judge was of opinion that the 
determination of another issue of fact was 
eeseniial to the right decision of the suit upon 
the merits, and so he reversed the decree of the 
fir>t Court and remanded the suit lor the Inal 
of an issue framed by himself. Htll that the 
proceduie adopted by the Judge in this respect 
was clearly wrong and contrary to the provi- 
eions of ss. 562 664, inasmuch as the first Court 
bad not disposed of ihe suit upon a preliminary 
point. The Judge ought to have proceeded 
under ss. 666, 567, not disposing of the appoil 
until he bad received the first, Court’s fi iding 
on the new issue, MtiKUND L^L v. HuhbUL- 

LUBH Narain Singh, 12 C L.R. i36. 

(158) —C’lU. Pro. Code, 1882 s. 562—/?em<ind 
’—Decision on a preliminary point — Misjoinder 
of causes of action. —In this case, the Divisional 
Judge on apped held that the suit was b»d for 
mifjoirpder and remanded the case to the Origi¬ 
nal C 'urt for retrial u ider s. 562 of the Civ. 
Pro. Code. Held, that the order of the Divi- 
fiional Judge was ultra, vires, as the suit had 
not bicii di>pnsed of by the original Court on a 
preliminary point, but the wh<»locase had btcn 
gone into and disposed of IIUIIA.MMAO ISHAQ 

V. Muhammad shaffi, 139 P.L R 1901. 

(1511—Cm Pro. Code, 1859. ss. 351 and 364. 
—B. 851, Act VIII of 1859, is meant for those 
cases in which a lower Court has disposed of a 
case on a purely preliminary point, wiih'ut 
going into any of the men s so as to exclude 
evidence of fads essential to the rights of par- 
tifs Where abundmt evidence had been 
taken, but the L )wor Appellate Court thinks 
any further evidence or inquiry necessary, ns 
proper course is not to get rid of the case by 
returning it to the lower Court, but to frime 
an issue, and to refer the same to iho lower 
Court for trial strictly in accordance with the 
pri visions of R. .354. KAM f'HUNDKK GOOI’TA 

V. Bhagkssuu Surma, W R. 1864, 357. 

(155; Procedure— Lower appellate declin¬ 
ing to exercise jurisdiction vested in It bylaw — 
Fats undisputed— Remand unnecessaty .— 
Whore ihe lower appellate Court declined to 
exercise a jurisdiction vested in it by law, the 

High Court would have remitted the case to 


Renaand— continued. 

that Court for retrinl, if there were any dispute 
as to the fact. In case of the facts being wsll 
established and practically admitted, the High 
Court, instead of reminding the case to the 
loWrT appellate Court would proceed to deride 
the question on tbo-e fads. RAM NARAIN 
Sahoo v. Band! Pershad 31 C. 377. 

(156) ’'Failure to carry out High CourVs 
order of remand - Substantial trial on the merits 
by Uu'er Court—No second remand ne<essary —- 
Notice of (uhancement informal — Oo;ec/io»i 
raised for fiiSt lime insptcial appeal - Cure of 
irregularity by omission to obj--it—Acceptance 
of notice by ryot—Act X of 1859, s 17. ct. 1.— 
It was argued for the appellant that the case 
ought to be again remanded upon the ground 
that tho lower Court had not fully earned out 
the order of the High Court when ihe cvse waa 
previously remauded. The H'gh Court how¬ 
ever decided, that, although the lovvtr Court 
had not upon remand g ne into all necessary 
points, yet, there should not, (u that ac'ount, 
be a second remand ; the case was substan- 
lialiy and fully tried on tbo merits and no 
further ri-m-ind was neeessiry for the ends of 
ju>tice. One of tho grounds argued in this 
appeal was that the notice of enhancemeut 
was altogether informal and that the suit 
ought to have been dismis-ted in cm 3 »quence; 
but, it was held tbai-, although the nonce was 
informal and ii.distiocr, still it sufficiently 
showed that the piiiniiff’s intoniiou in giving 
it was to inform tho defendant, his ryot, that 
be meant to increase the rent to tho rates 
p.aid for lands of similar de-cription in phcea 
adjacent, under cl. 1, s. 17 of Act X of 1359. 
Too defendant had accepted the l otice as 
under cl. 1, s. 17, and under tne circum-ilancea 
the inform ility of the notice was not such as 
could be obj-'Cted to and for the fif'^t lime on 
special appH^l. KaSHEENATH Dku v. MAHA¬ 
RANEE Shibessuree DEBIA, 8 W. R. 503. 

(167)— Evidence compuHtly b fore higher 
Court—No furthtr evidence necessary to be 
taken by Couit bel no—Remand improper .— A 
remand should not bo ordered for the trial of a 
case in a lower Court, when all the evidence 
for its di.'ip is tl is before the higbir Court whoso 
duty it Was to decide all questions arising 
between the parties on tho plea lings and on 
the evidi'iico which they had brought f »rvvard. 

B^MA Churn Dupt v. pudd Mookheb 
Goobta. 25 W.R 389, 

—Dismissal of suit —XJ tder-viluation-^ 
i^owrr of appellate Court — Pr»-emotion SMif 
valued at sum less than consideration- Sp cial 
appeal —Remand for making good stamp duty — 
It is comp; tent to a lower appel ate Court to 
dismiss a suit for undor-vaiuation, although 
tho first Court admits the plaint and acta 
on it without objec ion by tbo parues. la 
a pro-empiion .suit valued at Rs 31 where the 
oonsideration was Ks. 2.000. iho High Court in 
special appeal dtclinod to remand the ca-e to 
eimb c plain»ifl to make up the defi dent siam{r 
duly. MeWA LaLLv. BEHARI LALL, 14 tf, 
R. 195. 



1001 


THE ALL INDIA DIGEST. 


1002 
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(159)-Aci ViII of 1859, s. 351 — Poslpone- 
ii«e.u /or tak-.ng f urther evidence - Remand.— 

Toe (Hilure of a fariy to lake advintage of a 
poscponeinent to file bis farther evidence cannot 
afterwards give him a right to a re-mnd for 
taking s.ich further evidence, which, without 
such postp ...emeut, he migot have had under 
s. 3o4. Act Via of 1859. TEEN COWREB KHA- 

a.,i”v MO.N’EB DoSSEE, 5WR 

Act X, 8, [E., 8 W.R. 502 ] 

necessarily 

void as lor W ml of jurisdiction. -The only c .u- 

tentiou in this speoul appeil wai, that a pre- 

VI. us order of remand p t.sed by the lower ap- 

of s A provisions 

order, to- 

ge hot With all the proceedings subsequently 
held in furtherance thereof, ought to oe set 
aside as null and void for want of j irisdiofion. 
The High Gourt held that, although it had to 
be conceded in favour of the appellant that the 
.Judge was wrong in law in having passed an 
order of remand where he should have followed 
the provisions of s. 355. yet the whole of the 

nnaslr account, be 

■gnashed as being null and void for want of 

Tugoe'°“°a"u legally before the 

to ?rv ir ir “"P'® jurisdiction 

^ P«3ed by a Courtis 

not void for want of jurisdiction, simply because 

_ t end there was no reason why the 

foift^^h"'®" ‘’P regarded as an e/cept- 

Hns^r,^ ' JOWAD ALI V. 

ilOssEiN Bibee, 8 W r 207. 

Iv reason.-tt is exireme- 

n losQ^**^ whether in accordance with the O.P. 

when e ' 352, a Court is competent, 

for now r®'''*/ ‘og^ther, to remand 

IvidenM h ‘■‘"P Pla'Dtia’s 

that ?r not been completely, heard and 

.d«er^ "‘*S’^°e®"°' below to 

■determine all the oases at once. Additional 

earn be admitted in appeal without 

me substantial reason being reo irded in the 

fw s'^'afa' Finlay and Co., 


Remand — continued, 

(164) -Appeal—Reversal of first Court's de- 

Remand. — Where 
the first Court decided a case on two out of 

three issues in the case and the lower appellate 

ourt reversed the decree of the first Court on 

e question of limitation and remanded the 

case lor fresh trial. Held that, under the pro 

pellate Court had no power to remand the ca-e 
on th"**^' the case itself 

on the evidence on the record. ObhoyChohm 

Deo V. kam doolgub Deo, 2s w r i3i 

(165) -Ac/ X of 1859 —Pfen as tojurisdic- 
tion of Court - Bastu lands.—The question of 

jurisdiction cannot be raised for the first time 
1C appeal, unless it appears, on the face of the 
pleadings, or the admission of the parties, or 

^ the evidence, that the suit will n.st lie 

dL^not‘^^'^® whatever and it 

did not appear on the pleadings that the land 

Ts hoth ''.® ''Ct X of 1859 and no plea 

of Ifiso^l^aT PPder Act X 

'•'i® Courts below 

the High Court would not remand the otse to 

enquire under which class of bastu land the 

subject-matter of suit fell, or enteHain th| 

jEWARm'’r‘'^'w'°a" NAIMUDDA 

L R i c Mg'' 49' Scott MoNCBfEFP. 3 B. 

L R.^A.C. 283 = 12 W R. no. ffi., 7 c.L.J, 

/orVTl7a1"'’ - Remand 
jor re/ria/.—Where the ground of a regular 

appeal was that the first C mrt ought t^ have 

f.mnd that an ijara existed, it is the duty of 

the first appellate Court to determine whether 
It was proved that the defendant hsld under an 
jara or not and not to remand the case f r re“ 

9"w.R^^ ash AN V. Mahomed Yasin, 


[^^'^^^—Pi'ndings on—Remand-Ques- 
1^ 0/faot-Special oppeaf.-The High Court 

gronnTi‘u”'J’fuP®"'®" offeraaod oo the 
ooncln^ ®°“*® l^° a wrong 

if T'°r I®®®"®" °f fact. It IS immaterial 

hefsrei®*^’® <^'®P®s®d ®f tbo case 

ed ho one of the two issues fram- 

‘f*"!® parties did not ask 

VAXT Yth^ Other issue. MOTI BHAG- 

VAN V. Harjivan Girdh\rdas, 2 B.H.C. 3i. 

Duty of Ap¬ 
pellate Ooiir/.—Where the first Court has dil 

hWr preliminary issue of 

limuarion, the aopellate Court cannot remand 

wirhout itself decid¬ 
ing the quesf ion of limitation upon the evi- 

rminJiv* CHUNDER KISHORE 

CHUNDER CHUG- 

KERBUTTY, 23 W.R. 13. 


nei)- Rejection 0 ) evidence-Courl's duly 
to pronounce distinct opinion as to viluTof 

Pro. Code (Ac/ VIII 

0/ 1859). ss. 354.355.-In a suit for a cer a/o 
™®'?®y. thedefendaot peaded the pay. 

meet, and in support of the plea prodnoefa 
etter alleged to have been writtL bvVe plain 
tifi acknowledging receipt of the money The 
plaintiff denied the genuineness of 7he ao 
knowledgment. and the Court re,° cted tha 
testimony of two peadahs who deposed to thn 

th7^ ^d Pajment, on the ground tha^ they were 
the defendant s servants. On appea[ the 

lower appellate Court reminded the case under 
to gt ;0 Ihe' 'l£nd®’ “I® first Court 

proving the acknowledgment" and^aCmcorl^ 

Court was not willing to allow the defendant 

was ari!L7^h evidence, it 

was at least bound to pronounce a distinct 

beforrir and'’® T'm adduced 

oerore it, and should not hive reieefced tha 

rnn .rf also IhatTbe To w 

appellate Court erred in remanding the case 

under s. 354, Civ. Pro. Code, thft the oasi 
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fieraand—con'inttgd. 

really fell under s. 355, and the lower Court 
should have itself tried it after taking such 
additional evidence as might be found neces¬ 
sary. RUNPAL SINGH v. MAHARA.IAH JOY 

Mgngul Singh. 11 W.R. 106. 

(169)— Procedure-Apfcllate Court considering 
evidence not siJJicient for satifjaUory judg¬ 
ment — Remand—Act VlH of 1859, 5 S 354 to 
357 — Where the Court of first irtstance decides 
the case both on the general merits and • n ihe 
plea of limitation, and the appellate Court 
considers that the evidence upon the record is 
Dot sufficient to enable it to pronounce a satis¬ 
factory judtment as contemplaied in s. 353 
of Act VllI of 1859. the appellate Court, if it 
considers itself to be iu a position legally to 
require further evidence to be taken, ought 
to proceed in the manner provided for in 
fis. 364 to 357 of the Code, and has no right to 
set aside the decree of the first Court and 
remand the case for rc-tnal. GOOROO 

Rershad DUTT V. Sreenath Baneb.iee, 
Id U K, 314. 

(169) — Act VIII of 1859, s. Zb\~Limxtaiion- 
“Whtre the question of limitation is decided 
by an appellate Court after it has taken evidence 
and gone into the whole case, the decision is 
not one within terms of s. 351 of Act VIII of 
1859. namely, a disposing of the case upon a 
preliminary point so as to exclude any evi¬ 
dence of fact essential to the rights of the 
parties. By e- 352. it is not competent to re¬ 
mand the case to the first Court SYUD HUS- 
8UN ALI CHOWDHRY v. MANOOWAK ALI, 21 

V.R. 413. 

(170) — Decision of sut( by lower Court on 
guestton of limitation and on merits— Btniand. 
“Where a lower Court, while holding that a 
suit was barred by limiiation also went into 
the mtritB of the case and dismi>sed the claim, 
heUt thnl the appellate Court, altbcugh it held 
that the suit was not time birred, should not 
remand the suit lor re-trial on the merits. 

Kerteenerain LHOWDHRYv. Verthhna- 

BAIN CHOWDHUY, 1 W.R. 32. 

(171) —Giu. Pro. Code, 1859, s. 362—Re¬ 

mand for additional enw’cnce.—Where a suit 
which had been tried by the lower Court on 
its merits, without the omission of any issue or 
qutstion of fact essential to those merits, 
was remanded by the lower appellate Court 
wiih a View lo additional evidence being taken, 
the order of remand was held to be not in 
accordance with any of the provisions of the 
Civ. Bro. Code, and in opposition to the terms 
of 8. 362 of the Code. Mahesh Chandua 
Das V. Madhah Chandra Sirdar. 2 B L.R. 
8.N.13ib) = lO WR. 388. [R.. 12 A. 510, 

P.B. = A.W.N. 1890. 188, 14 B. 232; D., 28 C. 
324 = 5 C.W.N. 509.] 

(172) — Jssve net raised tn lower Courts — 
Suit whither could be rimanded. —A suit by 
mortgagees to make absolute a conditional 
gale, was dismiss! d by the first Court on the 
ground of the minority of one of the mrrt- 
gagore, lui was decreed by the lower appellate 


Remand— continued. 

Court. On special appeal, the High Court 
refused to remand the case for enquiry as to the 
minority of one of the mortgagors, ai d as to the 
necessity for the Iran under the mortgage, as 
no issue in respect of either of these questions 
had been raised. SUDUL v. BULDEO, 2 N W, 
P. 23. 

(173) —Derision on pure questions of /acf—• 
Lower Court concuning with reasons given by 
first Court, whether should repeat such leasons 
in its judgment. —Where a suit has been dr-cided 
on pure questiens of fact, and no point is left 
undetermined, and the Judge, without giving 
detailed reasons, endorses the opinion of the 
Court of first instance, it would not be right to 
rimandtbe case for the puipose of the Judge 
setting forth in his judgment the same reasons 
which ii fluenced the Court of first it stance in 
coming to the conclusions at which it arrived. 
IWRIT LaLL THakOOR V. NUCKSHEIX 
Suhaye, 10 W R, 100. 

(174) — Judgment — Meagreness —Rewfind.— 
It IS dcubtfui whether the meagreness of a 
judgment warrants the High Court in remand¬ 
ing a suit for re-trial. Even if it does so in any 
case, it can only be when there is nothing in 
the judgment of the lower appellate Court to 
show that it has con«iidered the evidence. 
KRISHNENDROROY V. Diqumruree Debia, 
16 W.R. 15. 

(175) — Appellate Courts Remand — Evidence, 
— In a case where all the evidence that is neces* 
sary basnet been recorded, the appellate Gmrt 
has power either to require additional evidence 
to be taken or take it itself. But it should 
decide the appeal itself, and not remand it 
for retrial by the Munsiff Mr. a. HILLS v, 
Osman Biswas, 25 W.R. 35, 

(176) —appeal—Remand-Dismissal of suit 
as barred after taking evidence —Propriety of 
remand —Where the first Court took all evi¬ 
dence which the parties offered upon the merits 
of a cA-e and thereupon decided the suft on the 
preliminary question of limitation, it was not 
competent to the appellate Court to remand 
the case for re-trial, as it had sutfioient evidence 
upon the record to enable it to pronr'unco a 
satisfactory judgment. Mussamut RAMA 
KOORUv. Lalla BHUGWAN L.ALL. 22 W R. 
224. [R , 31 0. 228.] 

(177) —dppef/affl Court—Framing of netff 
issue—Remand for finding oh that issue—Act 
VlII of 1859.—If the appellate Court considers 
that any issue not raised in the Court below 
material to bo raised, and finds that there is no 
evidence on record sufficient for the determina¬ 
tion of that issue, it cannot remand the whole 
suit (or retrial; but the appellate Court may* 
under s. 354 of Act VIII of 1859, direct a 
finding on that issue to be returned by the 
Court below, the case being retained on ite 

own file. Bungo Chunder Bankrjee V. 
Thunder Nath Chuckebbutty. 28 W,Rr 
47. 
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(178;—Po/(n?7s— Attestation or registry not 
neassaiy- Decision of ‘peltate Court on prelt- 
mitiory points Evidence on oil issues on record 
— Appellate Ctun not lompetent tu lemand.—It 
18 Dot usual to have fcubscnbing witnetses to 
pottahs Dcr to ngister such dccumems. In 
this case, all the tvidence which the parties 
wished to adduce had been taken and was 
before the lower appellate Court. But that 
Couit, having decioed oi: one of the issues 
relating to the genuiueuess of a pottab, re¬ 
manded the case to ihe first Court for the 
determination of the other issues. Held that 
the otcisjon of the lower Court, although it 
happened lo be on a preliminary point, did not 
exciuae evioence of facts on the other issuts 
raised in I he Case. Having reference lo ss 361, 
362 and 353 of the Civ. Bio. Code, the Judge 
cad no authority to rrmand the case for re- 
trial but should have tried it himself. Ram 

» L* ^ ISUNDO MOYEE DEBIA, 10 W. 

Ill 374* 

(179)—DiiwissaZ of suit by first Court on 
prehminaiy tsiue— Remand by appellate Court 

trial tn merits.- A suit lor rent in which 
the parties went to trial upon the issues, was 
dismissed by the first Court which found in 
favour of the defendant the fiist issue which 
went to the whole mciris of the case. Evidence 
was however, recorded on the other issue also. 
^eld, under these circumstances, that the appel¬ 
late Court was not competent to remand the 
case for trial on the merits, which it could 
00 only when evidence on the merits had been 
excluded; and that the Judge must have enter¬ 
tained and opposed of the suit himself on the 

CHUNDER GOOHO v. JUGGO- 
DUMBA DoOblA. 10 W.R. 411. 

abOj—Pcinfs raised on appeal not taken in 
t^tver Court—Remand.— A case will not be 
remanded for re-tnal on a point not raised in 

Court, if the recorded evidence is 
fiumcient to enable the appellate Court to decide 
e point, But, if the appellants succeeded on 
a point raised by them for ihe first time in the 
Appellate Court, they should pty the respond¬ 
ents the costs of the appeal. Haridas Pur- 
SBOTAM V. Henry Gamble. i2B.H. C 23. 

US\)~^ppeal — Argument before appellate 
^owt^ Remand-Procedure- Act VIII of lb59. 

♦i, f u Appellate Court be of opinion 

inat the plaintiff in argument before it, is endea¬ 
vouring to obtain something other than what he 
aims iQ the plaint, the course which that Court 
8 bound to take is to dismiss the suit: but if it 
thinks ihat the ailegaiion contained in the 
plaint can be reconcile d with the argument used 
n tne appeal, and the case resulting from this 
fl supported by the evidence produced by the 
p aintin, it is its business to determine the appeal 
WBeif, and it is not a case for an order und^r 

Tirrm * TILLUCK CHCNDER 

CHOWDHRY V. BrOJO SOONDOR 
Mitter, 24 W.R. 121. 

(192 )—Remand after trial and decision on 
mdence.— An Appellate Court has no authority 
*0 remand a case wbioh comes before it for 


Remand— continued. 


trial excepting when the Court of first instance 
has disposed of a case cn a preliminary point, 
so as lo txciude any evidence of lact which 
Shall appear to the appellate Court essential to 

°*^l^"rgbtsof the parties 
and the decree of the first Cou-t on such preli¬ 
minary point ha.<= been r, versed by the apfeliafe 

ri B r R ^'^SONA BIBEE, 

13 B.L.R. 200, Noie-13 W.R. 107. 

(183) A}peai-^ Degolity oj order of remand 
S«rstio«ca m special appeal- Civ. Pro. Code, 
ifc59, ss. 351, 352- Case decided on merits.— 
The emission of a paity lo prefer an appeal 
against an order of remand does not preclude 
him from questioning its legality, when the 
case comts up m special appeal from the 
subsequent decision passed after remand. {F 

LhT' M.LT. 261 = 21 M.Lj! 

hmits the power of the afpdlate Court to re- 
* s-od says that it is not ctmpeient to 
emand a case fora second decision, exceptas 

fow^r^ *** therefore, the 

evidence upon the whole 
case and did not dispose of it upon any 

preliminary point, but investigated the merits 
of the case and passed its judgment upon the 
evidence, the appellate Goutt was not compe¬ 
tent 10 remand the case for a second decision 

Majokam Ogha V Raja Nilmoney bitiOH 

Deo, 13 B L.R. 198 = 2l W.R. 326. 
in/1859, s. 11—Application to 

rejected-Appeal-Remand.-la a suit 

for rent brought orig.ually before the Deputy 
Co leetor, a third party applied to be allowed 
to iDterv.ne under s- 77 of Act X of 1859, but 
the application was rejected and the suit bet¬ 
ween the plaiutifi and defendant was decioed 
on a maiter of fact. On th-s, the would-be in¬ 
tervener appealed to the Judge and the case 

was remanded to the Deputy Collector with 
directions that he should make the intervenor 
a party, and try the case afresh. Held thAt 
the order of nmand was made without jurisdic- 

that /atf ru^sf f:u"^.fh‘rf 

Mahomed 

(185)— Sait /or deefarofion of title—Uleqal 

remand~Acl VllI of 1859. s. 354.-Where. lu 

ed h fi which was dismiss¬ 

ed by the first Court on the ground that the 

purchase set up by the defendants was proted 

ana the plaintifi s title not proved, the lower 

that is-ut 

Act of 1859. the order of r mand was 
illegal. HURO SooNDUREE DeBIA v UN- 
KOPOORNA DEBIA. ll W.R 650. 

« framed by lower 

appellate Couii- Judgment containing^finding 
on proper point— Refusal of High Court to 

877), scA. II, art. 127, application of, to suits 
for partition.—In this suit for partition, the 
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Rem and — continued. 

lower j^ppellate Co'irt had err'inaouslv laid 
down fhe is«?ije for its deci^i m to be “ Have 
plain e joved lliMr shire in the pro6ts for 
twelve veirs?” where vs the issue ought, to have 
been ” Have the pi i-ntifls been ex >lndel frooi 
(the sui.; inam landi No 200 and their share 
of it^ pr'fi's to their knowledge f’r twelve 
year.-?” In its judgment, howovo'* the Court 
had come to thecotjctusion t.h it the d J^ondan^s 
bad been in adverse possession of the said 
No. 200 for twelve years, though there w is m 
finding that sunh exclu-iion of th*^ ptaint'ffs 
had been to their knowledge The H gh Court 
decide!, on second appeal, that it w.mM be ton 
technical tn hold that, under thecir •omHancps, 
there has not been a suhstant-al finding to the 
effe:t required by art. 127, and ihit it would 
be useless tn send down an amended i<sue to 
have the same finding in the result again 
recorded, though in different w >rdp in pursu¬ 
ance of such correctly wor led issue. Ir. w is also 
held that the contention was untenable that 
art. 1^7 of the L’mititi m \ot could not aff -rd 
a defence t) the plaintiffs’ claim in so far oolv 
as ths particular No 200 was c »nfe'"nsd. The 
fact that the plaintiffs were not oxduded from 
their share in or.her fidds coul 1 not preveic 
the statute frnn operating in resooit of the 
fieidfrom viin thevhil hoii exchil'd ti 
their knowl*»dgo ViSHNU RAMCH.WDIIV v. 
Ganbsh, 21 B 325. 

(187 )—Pliintiff o^v^n every fo 

produce ev'dence~Flilure of doso— 

Sutf not to be remand-'d. — \ suit cannot be 
remanded where the pliinMff had every oppr^r- 
tunitv given to proluee snffi nent evidence hut 
failed t) di so MT HASXNBIBI v. TALE- 
WAUKHAN, 4 C P.L.R. 103. 

(I8f^) —Reinnnd order, token to be mnde.— 
The C )Urt will not remind a case in ord-'r to 
give a plamt ff a second oppor'unity of proving 
his case, cx v'pt for special reason.s. A remand 
order v/as refused in acise on the grounis that 
it was n it a evse in which the plaintiff was 
entitled to the relief claimed on a ground other 
than that stated in his plaint, that no evidence 
tendered by the pliintiff wis wrongfully ox- 
clulod, th it there w IS 110 ground for ndmission 
of fresh evidence, an 1 t,h it. on the ovidtuico on 
the record, tho plaintiff’s cisi failed. Ha.ti 

KHAN V. Baldeo Das. 21 A. 90=A.W.N 
1901. 188. 

{1801—5 Civ. Pro. Code, 1882-Order 

of Tenifiid (or joining ueces^nry piirty by firat 
Court of apoeal -Not kg il—procedure to be 
followed.^^hero a Court of first apooil re¬ 
manded a suit tn the origin il Court for a 
rotriil on the ground of non-joiodcr of party, 
the High Court reversed the order of remand 
and directed the appellate Court to dispose of 
the appoil in the legil manner indicated in 
Kelu Mdnrheri Nayur v. Ckendti (10 M. 157). 
Omedi Bhiknji v. BJfknji ilQ B SOSt and 
Hati V. ./fn»iai)urtm6i (P ,1 1894. 187), 

Keshav. V. X^ANDUUANG, 1 Bom. L.R. 29. 


Remand —continued, 

(I90i— Order of remand—Addition of neces¬ 
sary parties. — A Court of Anpeal is not compe¬ 
tent. unders- 502 of the C>ie of O'Vil Pro¬ 
cedure, to remand a suit to the origin il Court 
on thegrounl of defeat of parties. BaNDO y, 
BH ASKER, 1 Bom L R 369. 

(1911— Remand by appellate Court after focal 
vivts igation.~^kn appellate Court cannot re¬ 
mand a case for rc-trial after a local investiga¬ 
tion. An app. al lies from suc*i an order. 
JEEHKN KISSEN ROY V. OWARKANATH ROY 
CHOWDHuy, W.R. 1864, 363. 

(192)— Adjournmsnt, Application for—Not 
granted—Decision ex parte ~ R- mand—Practice 
— Ctv. Pro Code, 1882. 5s 562,568. 56J.-Oa 
the day fixed for the first bearing of a suit, the 
def niant, pleading his inaoility to files 
written stawmHU applied for an adjournment 
which was grintei and another dav fix‘d for 
the hearing of the suit. On this Ut er day, 
also, a like appUc ition was ma le by the defend¬ 
ant plealing continued illness, and the Court, 
r^jeciiug the apphcvtion, heard the case and 
d creed in favour of the plaintiff. O i appeal 
by the defeud int, the appellate Court remand¬ 
ed ihe case hildiug that (he applioition for 
adjourumont ought to have been granted. 
The plaintiff appnilod to the High Court 
against the order of remand- Hrld that, the 
suit having been decided by the G mrt of first 
instance on the merits, the appellate Coact 
could not remind the case under s. 562, but 
ought to have proceeded as directed by ss 563 
and 569, Civ. Pro. Code. 1882. ParVATI- 
SHANKAR DURGASHANKAR v. B\I NaRRL.IT 

B. 733. [Oi.ss., 16 M L J 479= I M L.T. 268 
= 30 M. 54 ; R., 12 O.C. 25=1 Ind. Ciis. 329.] 

(193) —£uidenc<i — Imvroper ndmtsstou or 
I rejection of evidence—A opt al — Decision o?l 
vtents. Whenever a mwiake is m ile by the 
lowiT Court in admitting or rejecting dooa- 
m* ntrtry evidence, the case cannot ho sent 
i back lor a nt w triil unless the mistake has 
really or materinlly affected iho decision of the 
cisp upon the m**rits, WatsON & CO. v. 

Gopee Sunduree Dosser, 2t W R. 392. 

, [Dtss . 7 C. 293 : , 3 B. 30 ] 

H94)—SomapoWions of appellate judgment 
obscure/;/ worded — Appellate CouH con/i-min^ 
decision of first Court Remand. —So long as 
I the High Court sees that an Appellate Court 
j bas considered a case and has come to the 
same conclusion as the Court of first instance, 
the High Court will not remand the case, 
siinplv beciuso there may be some portions of 
the ju Igmonb which are obscurely worded. 

Bro.io n.athSenv. Soorja Kant Sen. 29 

W.R. 276. 

(195) —Di.smis.ti/ of sriif by first Court— 
Remand by the Inucr appellate Court -Xalid’ 
—In appeal from an order of the Court of 
First Instance dismissing a iuit on the ground 
that It was barred by the limitation, th** lower 
appellate Court, where there is sufficient evi- 
[ denco, should try the case on the merits as 
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prescribed in s. 353 of Act VlII of 1859. (Civ. 
Pro. Godei instead of remanding it. But 
where further evidence isr.qu-red it must 
fol ow the procedure prescribed in s. 354 of the 

Doobey Gowally V. 
Hursohay Ball. W.R. i864. 36i. 

« ’882. 

7 ''f i» first Coun 

without necessary proof-R-mand of suit for 

In the“e~'”'”*r:f Jtirisdiclion.- 

tbeim *" evidence under 

Deal Of'S'oaP. On ap- 

ort’het suit was remanded for fresh disposal 

been admoted without proof of the original 
wi\hn‘t remand order was made 

"isnosadTo ‘'“".■^7 

proceeding; suble" u^'^'r^hr’o^deTim im 

562. 566 — 
0/issues-S. 562 permissive 
only, not obhgatory.-U does not follow that 
oeoause the circumstances of a case would iusti- 

Code of’’p* “PP'y'o? s- 562 of the 

suit to^fb^ p'* ^'■““ 6 uro and remanding the 
6U t to the Court of first instance, the appellate 

froni section and is precluded 

RAMva^ra »"r^ 566 o( the Code. 

im 2 THAKUR MISRA, a.w.n. 

s ~p‘7- Of 1882), 

Bier T —Where the Dis- 

trict Judge disposed of all the issues framed 

Divisional"'? rejected the claim and the 
Disr-ior T ‘5e order of the 

B 562 suit under 

siifnor b ?’® Civ. Pro. Coie-held, that the 
noint Avmg been disposed of on a preliminary 
point remand under s. 562. Cv. Pro. Code, was 

p.L r' 5^ 

(199)—Cin. Pro. Code, 1882, ss. 562 ( = 0. 4 ], 

• 22 , new Code), 664 (omitted in new Code)— 

—r^ ^"7^ disposed of on preliminary point 

Ciurt cannot order remond—Where only 
a part of a suit had been disposed of on 

® 562 does not apply and 

Banwahri LAL V. 
Bamman LaL, 11 A, 488 = A W N. 1889 188 

A L^j"5'oa^-A 27 A. 163 = 1 

A.Li.J, 603 = A.W.N. i904, 202 1 


Kem and —con/ijiuerf. 

Chowdhby. 7 C. 293. (24 W. 

''^3- 3‘C. 380, 35 

C. 701-12 C.W.N. 657 = 7 C.L J. 563 ] 

pfr t T T" “ Where the Court of 

^ir>t Instance takes evidence, bui does not find 

law. It is not necessary (or the appellare Court 

fomrt:“‘'d“’-^""' 562%ut itX 

come to a dec,Sion upon the evidence record- 

SuhrJva snffioient. B.ANDI 

^UBR^YA V. MADA^L^PALLI SUBANRA, 3 M. 

fe/*in '**“'’*■ omission to 

remlT Zi around for 

remand.—Where a eertain noint has been 

brouvhrf th“ Court below and 

hi attention of the parties, but they 

have f,.,led at the trial t r give any evidence 

m'and'^d®'*'^^ '''■ *'‘'® should not be re- 

manded as upon such point, because, such a 

praotioe would only give the parties a chance 

of procuring perjured evidence in trving their 

cases,n so many different wavs. Ran PraS.AD 

v^^Abdul Karim, 9 A. 313 = A.W.N. 1837, 

(203)-4ppeaf on full Court-fee from decree 
dismissing suit in part-W> cross appeal or 
Objections preferred-Remani ot whole case 
vohdiiyof—Ciu Pro. Code. 1882, s 578 ( = s’ 

mi^IrT'^’if"*'’ “PP^“>“5ifi(!y Of.-A Court oannot 
make the payment of Court-fees a test of its 

junsdictton Where a plaintiff, in apoealine 

only against a portion of the decree which was 

against htrn happened to stamu the memo, of 

appeal with stamps suflicient for an appeal 

against the whole decree, and the defendan^did 

not appeal or file cross obj-etions, it was hell 

ultra vires ot the Court to remand the whole 

plaintiff’s appearance before 
the first Court ,n pursuance of the rem and order 
cou d not validate the order, and that it was not 
a case covered by g 578 of the 0 ids. CHE DA 
Dal V. BADULLAH. HA. 33. [S., 13 A.W.N 


of -Improper admission 

Of evidence by lower Courf.—Though the H gh 

Court oannot, on second appeal, generally look 
at the evidence itself to decide the sufficiency 
Of evidence lu the case, other than that impro¬ 
perly admitted, to support the lower Court’s 
nndmg, yet, in cases where it is clear from the 
judgment that the Court below has arrived at 
Its findings independently of ihe improperly 

need be no remand. 
WOMES Chandeb ChATTERJEE V. CHUNDER 

0. VIII—64 


^^”tand-Civ. Pro, Code, s. 562 — Re. 
cord 0 /lease comolele-Evidence not excluded 
-When the record of a ease is 0 imolete, and 
no evidence has been excluded, ihe appelate 
Cmrt ought not to rem and the case for a fresh 
deorsion, but must itself decide the case on ®he 
merits with reforenoe to the issues raised by 
^e pleadings oF the parties. DuRGA J 

Haidir all 7 A. 167 = A W.N. 188^319 


5roaph( -Remand 

iuil -^A nl7"'t -Chanpc of character of 

suit A plaintiff, cnniog into Court with a 

ease and oomoletely failing to prove it, should 

that^dimet?' to succeed upon another, and 

alleLt- a" with his primary 

gations. And where the apoellata Gcurt 

agrees with the Court of first instance that the 

suit as brought, fails, it c moot remand it to 

the lower Court, for the trial of the new issiies 

framed by it. which have the effect of making 
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Remand — continued, 

a Dtw and different case for the plaintiff. 
Tbertfore, where a suit by a Bank against iis 
agtni for recovery of money paid by him lo a 
8bb*ageni appointed by him, on the ground, 
that such payment was unauthorised, was 
decreed on the ground, that the appoiuiment 
in quesii ('0 WrtS made without authority, htld, 
that the firet appellate Court, which found that 
the said appointment was made with authority 
acud wrongly, (1) in remanding the case for 
the trial of new issues, whether the dtfendaut 
had or bad not exeicised proper discretion in 
the sell clion of the sub-agent, and whether the 
oeleiidaut bad or bad not co-opcrated C'r parti¬ 
cipated in the act by which the sub-agent Lad 
Oeiraudfcd the Bank, and (2; in aflirmingtbe 
decree of ihe lower Court on gnunos other 
than those, on which the plaintiff had sought 
reiuf. HA^JlLTo^ V. The Land Mortgage 
Bank of India, 5 A. 45b = A.Vi.N. 1883, ^ 

(20Cj—Second appeal-l^iat lice—Party re¬ 
fusing to produce tviaence tii lower Court- Cate 
not to be temandtd —Where a parly had ample 
opportunities to produce his evidence, but 
refused to submit to the ruling cf the first 
Court as to the ontis of proof a.id declined to 
produce evidence, the H gh Court relumed in 
second appeal to remaud the case so as to give 
the parly another opportunity (d puttir g in his 
evideuce. Kanhia LAL v. Debi DAS, 22 A. 
14l = A.W.N. 1901), 2. 

(207)— Beinand— Changing nature of swif.—A 
sued to eject a ryot on the ground of bis bolding 
over after the ti rm of bis paitab had expired. 
The ryot denied that be had ever held under a 
patta frjm A, and alleged that the jote belonged 
to B. Fiaintiff's allogatioiia were found to be 
false and bis suit was dismissed. The lower 
appellate Court directed B to bo m edea defend¬ 
ant and remanded the suit to have the question 
of ownership tried between A and B, at the same 
time agreeing with the Court of first instance 
that me allegations in the plaint were fslso. 
Held that the lower appellate Court should have 
dismitrsed the case aud was wrong in so remand- 
ing it. BHOOHUN DaSS MUNDUL v. SPI- 
MUTTY BIL^SHMONY DaSSEE, 1 C.L.R. 4l9. 

(^03)-C*u Pro. Code, Act XIV 0/1882, 
88 . 66 2— 6o8, I— Evidence imptopefly taken. 
—Where a Munsiff had decided all the issues 
in the suit, an order of remand by the 
Dibirict Junge on the ground that the Munsiff 
had based hi> decision on evidence impioperly 
taken (a conimissitn issued before defendant 
bad notice of suit) is illegal. The District 
Judge ought to exclude suon evidence or call 
for further evidence. [F., 19 M. 479, 32 M. 
83 = 4 M L.T. 479; R., 12 C P.L R. 119.] The 
qutstioii of the illegality of an order of remand 
Can be raistd in au Hppeal In m the final 
decree. When the order of remand is ultra 
Vtres, all subKquent proocodiigs are void. 
SUBHA SaSTUI V. BALACHANDIU SaSTRI, 
18 M. 421. [J’., 19 M. 479,32 M 83 = 4 M L. 

T 479. 0. 324 = 5 C.W.N. 609; R . 9 0 C. 

80. 12 O.P.L.R. 119; D.. 28 0. 324 = 5 C.W.N. 
609.] 


Remand— continued. 

(209) -Ctu. Pro. Code, 1882, s. 562—Rmand 
— Appeal ffom order of remand—Power of High 
Court (0 decide appeal in s«tf. - Afur issues 
had been framed in a suit, the pleader for the 
plaintiff and the mukhtar for the defendant 
filed an application, praying that the case 
might he decided on a question of law, and 
stating that they did not wish the facts of the 
case to be g<m6 into. The next day the de¬ 
fendant himself put in an application objecting 
to what bis mukhtar bad done, alleging that 
the mukhiar was not empowered to forego the 
d^'ci^ion of the ca^e on the facts. That appli¬ 
cation was rejected, and the suit was tried with 
rclercnce solely to the question of law raised 
therein, and was dismissed. The plaintiQ ap¬ 
pealed, and the defendant filed objections raising 
the question of the autboriiy of bis mukhtar 
to relinquish bis right to have the case decided 
on the questions of fact therein involved. The 
appellate Court reversed the decision of tbd 
first Court on the point of law, and remanded 
the case under 9,662 of the Code of Civil Pro¬ 
cedure for decision oi the remaining issues, 
primarily for determination of the mukhtar's 
power to fort go the decisions of the case un the 
facts. On appeal to the High Court against 
this order of remand, the Court held that the 
lower appellaic Court ought to have decided 
the question of the mukhiar’s authority in- 
stesd 1 f leaving it (or the Court of first insUnce, 
which bad already pronounced thereon, and 
itself exmined the mukbtar’s power-of-attorney, 
and came to the conclusion that the mukhtar 
has authority to bind bis client in that parti¬ 
cular matter, and in consequence decreed the 
plaintiff’s appeal PlRBHU DIAL v. YAKUB 
ALi Khan, A.W.N. 1901,141. 

—Remand— Alteration of date of appeal 
without notice to appellant or his pleader.— 
Where the date fixed for the hearing of an 
appeal was altered to an earlier date without 
notice to the appellant or bis pleader, in con* 
sequence of which the appellant’s pleader wag 
unable to proceed with the case, held that the 
appellate Court was net competent to remand 
the appeal to the Court below for trial upon the 
merits, notwithstanding that neither the pro- 
visiens of s. 662 nor those of s. 666 of the Code 
of Civil Procedure wero strictly applicable. 

Kanhai Lal v. Manorath Ram, A.W.N. 
1894, 19. [R., 17 A. 117.] 

(211)-Ss. 562. 566. Civ. Pro. Code, 1833 
( = 0. XLI, rr 23. 25. present Code).—In » 
claim for mesne profits subsequent to the 
date of suit by plaintiff to recover possession, 
the first Court found that defendant was 
not in possession, and the Court of app*'al, 
reversing the decision, remanded tho case 
under s. 562, Civ. Pro. Code. 1882, for the 
doteimination of the amount of mesne profits, 
The High Court hold that s. 562 was not ap¬ 
plicable, and that the remand was improper, 
as tho case bad not been disposed of on a 
preliminarv point. XiALLA C'HUNILAL v, 
Morlh Singh, 1 C W N. 340. [R , 3 P.R. 
1908, P, B.« 12P.W.R, 1908 = 96 P.L.R,1908.] 



1013 


the all INDIA DIGEST. 


1014 


Bemand— continued. 

Tills Circular lays down rules for guidance 
in cases ot remands by Lower ADDoJlate 

September 

1866. 6 W.R. CiY. Gir. Order p 3 

A. 405 = A.W. 

App^06'’' ^ ® 

c.w.n!'!;'’; ^53.4 

Remand order by District Judge in appeal 

Co^i'^T““t“i d“PP^A iabiiiiy of, to H.gd 

A 87^ / -lyO. 16 

A, o 70 -A.\V.N. 1834 , I 2 i. 

^pellate Court, power of, to-Suit under 

Aclllcf lb0l-6ee U.R 
act J1 OP 1901, ss. 196, 197, 2 a.L.J. 119. 

Order of—Appeal —Revision—Jurisdiction— 
(Of! 

s bnTr Collector under 

Ihav ’ ^ ‘^°oe—See Run. ACT XVl OP 

L K’lyue = 

P.^fh ^ourt without jurisdiction— 

competent Uouro-ESect 

Catn^O™ 6^^y.lt:^!9r ■ - ^ 

See appeal—General. 86 P.R, 1898. 

Appeal against remand, when to be presented 
C.w!r 547 = 12 


Appeal, 64 p. 
RESPON- 

°*-C»n special point — Reversal of 

Maisn buo. appeal-orders. 

Suit for Partition-Appellate Comt deciding 

Court nmaLajug the buit to lower 

oMiii ° out pariiiiOQ—Eironeous des- 

ipiiun 01 iiie oroet as craer of lemand under 

•^s *-o^®~Apptai—Court fee 

A.LJ ^^6 ^ A.W.N. 1908. 40^.5 

to two pieces of 
laua aumissed tn Mo by first Court up„n pre- 

UK a^to P“*“‘-APP^flAle Court dif^lsmg 

the aiier T ^*®“i®’ “““ ‘"“““ding case as tf 

l-one f fifiv t“„ ^““PP^^Ability of Civ. Pro. 
ae, b. 66,4—Iiiegal.iy of oraer—A pppat 

“■ORDEhS. 149 R.W.H. 1908. 

46?-0«?*iRS- 3 A. 180P.B., Marsh 

1881,^^7 


Remand— confinwfid. 

Appeal from order of remand—5ee APPFAr 
W N I?8r,9^4!'° 7 A. 1.86 = A. 

Appeal part-heard by District Jiidee and 

then transferred to Sub-Court- Surjudee 

continuing hearing and disposing ofappeat- 

-Z"ipprAL-pkr.'^^™^"'' ' H!gl'’'’c:nrt 

9 M.L J. 297 ^^ACTICEAND PROCEDURE, 

See Appeal—Miscellaneous, 19 M 479 

r,i\ Council-Cases where appeat^ 

lib or not, 17 A. 112 = 22 J.A. 1, P.C 
Remand order of High Court for a-- i 

Privy Couno![*°iy^^ »PPf ala'ble to 

TO PR?vYCouy ir‘F""’'"®'"“~®‘'* appeal 

dure i?C l? sTr d ^«OCE- 

iu L.L.J. 336 = 4 Ind. Gas. 459. 

f4ScT„ri?r s.-ri'; 

See appellate COURT — PrtTVT;.Do 

Court-Miscellaneous, 

Refusal by original Court to allow plaintiff 
o examine defendant as witness—Dismi^-sal of 
smt-Duty of appellate Court - See Cl v Pro 
code, 1839, ss. 148, 162, 6 MHO 299 

sddiog fresh parties—See Civ 

®^2. 562, 664, 

rS«sss-s:-~- 

s. 664, 15 M L J. 236=28 M 437 ' ’ 

sHf" o';;? 

A L J 7?6-1r 2. 109, sch. I, o. 45, 6 

A.L.J. 786 = 6 M.L.T. 94*31 A ^4*>-Q iLa 
Gas. 967. ■*’ Ind. 

Ex parte decree set aside and suit remanded 
by appellate Court to Court of first instanc 
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Remand — continued. 

—Right of snccessfal appellant to restitution— 
See OlV- I-’UO CODfC, 1908, s 2. O XLl. r. 23. 
ss. Ill (1) 104. 0 XLlIl, r. 1. 3 O.L.J. l81. 

Res jiiilicita order of by 6rst AppelUte 
Court—Rower of High Court on appeal from— 
See LIV. I'RO Code, 1908. s. U, 0. XLl. 
r. 23, IG A. 252 = A.VV N. 1891. Gl. 

Power of 1 h of Court of Punjab to remand a 
case WQrre judgm^^ut has oeeii pronounced by 
the lower Ci urt without hearing parties or 
pleader.-—SVe GiV. PRO. CODE, 1008. 8. 33. 
0. XX. r 1. s. 00. b P.L.R. 1005. 

By appellate Court for ameudiuent of plaint 

—See LIV. Pro. code, 1008, s. 09, A.W.N. 
1831, 121. 

See ClV. Pro. CODE, 1909, s. 104. 0 XLIII, 

r. 1, 2G M. 518. 

Remind on questions of fact—High Court 
cannot interfere— SVe CiV. PRO. CODE, 1908, 

s. 104. 0 XLII. r. 1, 6 M.L.T. 198-3 lud. 
Gas. 283. 

Order of—Appeil whether lies —See CiV. 
Pro Code. 1008, s. 104 (2). 0. XLUI. r, 1, 8 
A.L J 3i2 = 9 liid. Oaa. GOG. 

See ClV. I'UO. Code, 1908. s. 105, A.W.N. 
1809, 13G. 

Decision by original Court on remand by 
Court of Appeal—Power of Court of Appeal lo 
review its order of remand— See ClV. PRO. 
Code. 1908, s. 105, 5 M.L.T. 75 = 32 M. 318 = 

2 Ind. Cas 525. 

Privy Council appeal—Order of—Decree or 
final order -S e CiV. PRO. CODE, 1908, ss. 105, 
108. 109. 8 A L.J. 192. 

Remand order—Appeal if lies after suit is 
finally di-posed of on appeal— See ClV. PRO. 
Code, lUOd. s 105, cl. (2J, 0. XLl, rr. 23, 25. 
16C.W.N. 830. 

Appeal - Rem ind order—Second appeal when 
lies—Interference with remand or lors in rovi- 
6ioD-5ctf CIV. Pro. Code. 1908, ss. 105, 
115, 0. XLl. c. 23. 50 P.R. 1911. 

Order of, by appellate Court—if '* final 
decree"—Se5 CIV. PRO. CODE, 1908, s. 109, 
12 C.W.N. 545 = 35 C. 618 = 8 O.L.J- 168. 

Suit foe winding up of pirtnership—Order 
for taking accounts—H'gh Cnirl’s order on, 
for fro>h taking of aocoiiii'S—Effect—CiV. 
Pro. Code. 1008, s. 109, cl. (i), 7 Ind. Cas. 

G22. 

Order of—Appealability to Privy Council — 

See CIV Pro. Code, ioos, s no, 0. XLl, 

r. 23. A.W.N. 1007, 291 = 5 A.L.J. 57. 

Fixation of limit of time for cross-examina¬ 
tion Exclusion of evidence—Ground for— S^-e 
CIV.PUO. Code, 1908, s. 132. O. XVI &XXVI, 
8 Ind. Cas. 418. 

Prelimiiviry point— Remand—Amendment 
of pl.iint in appeal —Power of appellate Court 
to amend plaint-Suit for rent converted into 
one of rjeemont—Sre ClV. l*UO. CODE, 1908, 
0. VI. r. 17, 0. Vll, r. 11, i). XLl, r. 23, 

s. 107 (2), 0. XXII, r. a, 10 B. 303. 


Remand ^continued. 

Spb ClV. Pro. Code. 1903. 0. VTI. r. lO. 

O. XLl, r. 23. 0. XLIU, r- 1. A.W.N. 1832, 

45. 

IDegil order of remand—Appeal— See CiV. 

Pro. Code, 1903, 0. Vll, r. 13, A. W. N. 
1881, 174, 

Order of, in a cse in which no appeal lies— 
Effect.—Finality of remand ^rder pa s-d with¬ 
out jurisdiction—St’C CiV. PRO. CODE, 1903, 

0. IX, r. 3. ss. 99. 105. 6 Ind. Cas. 464 = 7 
A,L J. G75. 

Irregular order of remand made by an aooel- 
late C <urt—Remedy—CiV. PRO. CODE, 
1908, 0 IX. r. 13. s. 47. 0. XXL r. 90, s. 99, 

5 C L.J 323. 

Power of Appellate C'mrb to —on grounds 
other than those specified in s. 562. Civ. Pro. 
Cod«— See CiV. PRO CODE. O IX. r. 13, 

0. XLT. rr. 12. 23 104. 0 XMII r. 1, 1 M. 

L. T. 263 = 16 M.L.J 479 = 30 M. 54. 

See Civ. Pro. Code, 1903. 0 XT, rr. 13 ft), 
21, 0. XLl. rr 23, 24. 25. A. W. N. 1831, 147. 

See Civ. Pro. Code. 1903, 0. XIII, rr. 1 
and 2. 9 W. R. 294. 

See Civ. Pro. Code. 1933, o XIV. rr. 1. 2, 

3, 5. 0. XLT. r. 23 2 B L R P.O. 72 = 12 M. 

I. A. 495 = 11 W.R P.O. 33. 

New plea should not ba allowed after—See 
Civ. Pro. Code, 1903, 0. XIV, r. 5, 10 Ind, 
Cas 230. 

s^e. Civ. Pro.Code. 1903. 0. XVII. r. 3. 13 
W R. 464, 3 B L R. Apo. 91. 

Suit bv wrong plaintiff—Apno’lito order to 
substitute now plaintiff -Defendant's rights to 
claim de tiopo trial after —See ClV. PRO. CODR, 
1903 0. XVIIT, r. 15, 9 Ind. Cas. 254=9 M.L. 
T. 324. 

Dismissal of suit on some of the issues— 
Juri-^dietion of Court to detemine o^her issues 
— Practice C\y Pro. Code, 1909, 

0. XX. r. 5. O XLT.rr. 23. 31, 9 C W.N. 60. 

See ClV Pro. Code 1903, 0 XXXIX, r. 3, 
9. 104. 0. XLIll, r. 1. 24 M- 4l7. 

Romandol appeal-Dutv of parties, to as¬ 
certain date of further hearing —Ab'Onoe of 
pirtios on d itp fixed - Dutv of C'uiPt to dismiss 

aDp‘'al—.3tv Oiv. Pro. Code. 1903,0. XLl, 
r. 17, 2 O.P L.R 32. 

See Civ. Pro. Code. 1908. 0. XLT, r. 22, 6 
0 C. 235. 

See Civ Pro Code, 1903. 0. XLT, rr. 94, 
25 A.W N. 1832. 5. 

I.ssun loft untried bv lower app>llat'‘Court, 
power of ll'ijh O^urt to remand—Sed CiV. 

Puo Code, 1903, 0. XU, r. 25, 17 A. 117= A. 
WN 1895,121. 

When an appeal is sent down to a lower 
Court on rem ind. and when the records have 
not bo'^n roturnol to the remanding Court, the 
latter ought not to dismiss the apooal for de¬ 
fault of apnoirinoe of parties—ClV, PRO. 

Code, 1908, 0. XLl, r. 25, 90 P.L.R. 1906. 
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Bem&nd—continved, 

0- '• 25, 17 

M. 69 = 4 M.L.J. 15, I L.B.R 143. 

See CIV. HkO. CODE. 190S. 0. XLI, r 25 

s. 100 , A.WN. 1881, 12. -Ui, r. 20, 

1902, 0. XLI, rr, 26, 

wIn ^884 ® = 

Judgment in appeal not in conformity with 
fl. 674, Civ. Pro. Code—Order of—In second 

r?ri!fMl.T."l2a 

Remand, order of - Appeal against— S^e CiV. 
1910* 1. 101 P.R. 

Remand-Order of-Right of appeal against 

7. o 0. XLlir, r. 1 

W. 8 N.L R. 42. 

Whether such order can be impugned in 
appeal Jrom 6nal disposal—See tlV. PfiO 
Code. 1908. O. XLIII, r. 23 and 0. XLIIl, r 1 
and a. 104. 9 C.W.N. 89o=.32 C. 1023. 

Opportunity frr evidence—See CiV. Pro 
Code 1908, sch. II. rr. 15. 16, s. 107 t2) 

390 ^ ’ '■ ® C.WM. 

n v1 II* **. 16, 

0. XLI, r. 23, 22 M. 172. 

Appeal against \n order of—under s. 562 of 
aJL Corie, 1882—See' COSTS— 

Special Cases. a.w.N. I8y2, 215. 

See Costs—Special Cases, 4 C.W.N. 343 . 

Costs—Dismissal of appeal—Absence of res¬ 
pondent 9 pieider — See COSTS — SPECIAL 
OASES. A.W.N. 1887, 298. 

Declaratory suit—Remand - Discretion of 

Court - See DECLARATORY DECREE. 

4 DECLARATOkY SUITS LIE, 

4 C. 190. P.C.-a C.L.H. 31 = 5 I.A. 149. 

Reconsideration of evidence-New evidence 
^uesMon of limitation—See EJECTMENT. 
Suit for, 11 Ind. Cas. 84. 

q ^f®®^'‘'OPPEL—ESTOPPEL BY CONDUCT, 
o W.R. 191. 

q Secondary evidence, 

d B H c A.C. jco. 

See Evidence act. 1872, s. 32, subs. 5 . 

12 0. 219, P.U .-121 A. 183. 

Order o£-Uuder s 562, Civ. Pro. Code—Order 
01 appellate Court setting aside, is a decree — 

E'miiation Act, ^ch. II, art. 179-See EXECU- 
tioaNof decree—General, 5 O.C. 301 . 

^Rsmand ille^ial—No appeal ag iinst order of 
A^pdal tieited as revision—See Ex parte 
decree, 11 M.LT 199. 1 

Set Guardian— General. a.w.N. 1893. ‘ 

104. ’ 

4 B.H.C.A.C. 

25, 2 W.H. 39. ^ 

Of a case, by ihe lower appellate Court, s 
Where the pUintiS nas not pressed an essential 
iBsue in the Court of first instance — See C 
ISSUES—General, 3 Bom. L.R. 667, 1 


Remand— continued, 

’’ ISSUES-Miscellaneous, 19 W,R. 

^o7. ' 

), High Court remanding suit under wrong 
imfrus-nm IrreguUriiy — Nhw Judge-S ^a 

’■ ^I^OGMENT —Form and contents, 6 M.H. 

^Def ctive judgment of lower appellate Court 

’ Onurt-See JUDGMENT — FORM 

1 AND CONTENTS 10 0, 932. 

■ 20 m' 496“'""'^'''"'^°'*"^ CONTENTS, 

Jurisdiction—Objection takrn in appeal after 

' rnCTlON^ fa JURIS- 

DICTION, 6 L.L.R. 52 = 14 W.R. 288. 

By app Hate Court for further eviden-e 

grade 

ordinarily having Jurisdiction-Court m which 
-MTqrry?*'^!^'' broughc-See JURISDICTION 

—miscellaneous, 2 L.B.R 117. 

378-^'^W COURTS, 6 A. 

378-A,W.N. 1884, 122, A.W.N. 18.14, 74 

sani^/nfSubordinate Judges in 
-ame place-Order under s. 562 of the Civ, 

fo. Code, by one Subordinate Judge—Decree 

passed by the first Court-Appeal uL Se 

TlON'^Op'^Clmn"'''*"’'’*® - See JURISDIC- 

tenant-holding 

S.e Landlord and Tenant-Payment 

OF RENT BY TENANT. 18 B. 250. 

By District Judge-Appeal after remand 

behu^^H ^^b Judge-Sub Judge cannot go 
behir d remand order-5ee LANDLORD ANn 

TENANT—Miscellaneous, 7 lud Cas 846 

= 12U.L J. 428. * 

f declaration- 

fractitioner-pleader-authori^y- o 

BIND CLIENT, 3 B.L R. App. .O 

—Ne°e^I in'^olvency 

M.L J. 5^ ^«^UTITIONERS-VaKIL, 1^ 

Remand or.ler—No judgment—No anneal— 

See LETTERS PATENT, HIGH COURT ^665 
Calcutta, s. 15. 2 Ind. Cas. 636. ’ ’ 

See Letters Patent, High Court 18R5 

CALCUTTA, s. 15, 8 C. 147 = 9 C L ^IeJ ' 

Letters Patent High Court irr^ 

Madras, s. is, 19 M. 422 = 4 M.L.J. 263 . * 

See Local Investigation, 12 C. 45. 

Appeal against order of whpfhor ii'em o 

8 ifd* 

See Multifariousness, 6 C.W.N. 585. 

o evidence when not to be allowed- 

s"lo^^6rpTR^"l9!f -OT. 1881. 

By lower appellate Court-Inherent powers of 

buxt-ge^e^ral°: 





1019 


THE ALL INDIA DIGEST. 


1020 


Remand-'ConHnugci 

By appellate Court when suit not disposed on 
preliminary point - Inherent power of Court- 

See Parties TO suit—General, 7 Ind. Caa 
75^12 C.LJ. 368. 

See Parties to suit—adding parties 

TO SUITS, 18 A. 332= A.W.N. 1896,91. 

Addition of parties after— S-'e PARTIES TO 
SUIT—\DDING PARTIES TO SUITS, 20 P.L. 
R 1907. 

S-'e PLAINT— AMENDMENT OF PLAINT, 5 

M L.J. 95. 

Tender of documentary and oral evidence— 
Refusal by fir-it Court to rec'ird oral evidence — 
Reversal of decree by lower appellate Court 
without admitting fresh evid^^nce—Power of 
High Court to remand—S-”#? PRACTICE AND 

Procedure, 17 a. 29 = a.\v.n is94.190. 

Practice—Remand—Appellate Court, whe¬ 
ther to deal wiih whole app'»al af'er return of 
findings—S-’e PRACTICE AND PROCEDURE, 10 
A. 162 = A.W.N, 1887.296. 

Practice as to taking evidence on— See 

Practice and Procedure, lO Bom. L R. 

636 = 32 B. 441. 

To Courts in India— See PRACTICE AND 
Procedure. 13 W r. 36, P.O.=4 13 L.R. 3i, 
P.O. = 13 M.I.A. 365. 

To lower appellate Court—Appellant not 
entitled to notice—Date of hearing on remand 
See PRACTICE AND PROCEDURE, 4 N.L-R. 
166. 

See PRACTICE AND PROCEDURE. 13 B.L. 
R. 217. Note =18 W.R. 262. 

Validity of an order of—When to be impeach- 
od after the parsing of final decree —See PRE¬ 
EMPTION ” CONSTRUCTION OF WaJIH-UL- 
ARZ, 5 Ind. Gas. 667, 

See Principal and agent—authority 
OP AGENTS. 3 B.L R A.C- 377. 

See PROBATE AND ADMINISTRATION ACT, 
1881. S3 4. 64, 71. 4 O.C 224. 

See Profits, Suit for, P.L R. 1900, 
p. 314. 

Remand, order of—Not sot aside—Binding 

nature-s^e Provincial Insolvency act. 
I90r. s. 46. 10 M L.T. 78. 

See Provincial Small Cause Courts 
ACT, 1887. s. 23', 35 P.L.R. 1902 =43 P.R. 
1902. 

Collusion—No distinct finding—See REGIS¬ 
TRATION, 4 B-L.R. A.C. 8 = 12 W.R. 456, 

See Registration act. 1903, as. 72, 73, 
4 B.L R. A.O. 65 = 12 W.R. 385. 

Appeal from order of rommd-Rfleot of 
order in aoooal—Res juliottA— See RES 
JUDICATA-ADJUDIC.ATIONS. 8 A. 172, P.B. 
= A.WN 1886.35. 

See Res JUDICATA-JUDGMENTS ON PRE- 
LnviINARY POINTS, EFFECT OF, 6 B.L-R. 
App. 64=14 W R 81. 

See RES JUDICATA—Matters in issue, 
6 0.L.R. 121, P.O. 


Remand—conofuied. 

Ti lower Court, when to be made—S. 562, 

Civ Pro. Code-S-ie RES JUDICATA-MIS¬ 
CELLANEOUS, 30 M. 203. 

Legality of order of—Butire suit not dis¬ 
posed of, by lower Court on preliminary point 
See RES JUDICATA—MISCELLANEOUS. 27 

A. 163 = A.W N. 1904, 202 = 1 A.L.J. 503. 

See Review -Reviews after time, 6 

B. H.G, A.C. 146. 

Transfer of appeal by District Judge to Sub¬ 
ordinate Judga after remind -Objeotion as to 
jurisdiction—S'*e REVISION—GENERAL, P.L. 

R. 1900, p. 354. 

Small C'use Judge not stating points for 
decision —High Courts’ power in revision to — 
Suit—See REVISION—SMALL CAUSE COURT 

Cases, 6 M.L J. 50. 

See SPECIAL OR SECOND APPEAL- 
APPEALS AGAINST ORDERS WHEN LIE AND 
WHEN NOT. 29 0. 60. 

Improper dealing with—Case— Re-hearing 
and decision of ease on remand for p^rtioular 
purpise—See SPECIAL OR SECOND APPEAL 
— KUROUS OF LAW OR PROCEDURE, Marsh, 

603. 

See SPECIAL OR SECOND APPEAL- 
GROUNDS OF appeal, 20 W.R. 474. 

Of suit for finding on issue framed—Objec¬ 
tion by special appellant going to merits of 

c>so-S^e Special or second appeal- 
practice AND Procedure in special 
APPEAL, 1 M.H.C. 250. 

Gertifioite of Collector that document le duly 
stamped—Production of certificate after dis¬ 
missal of suit and when appeil is pouding— 
Order of—S^e STAMP ACT, 1879, s. 37. A.W. 
N. 1887, 21. 

See STAMP ACT, 1879, s. 39, Proviso 3,13 B. 
449, F.B. 

Suit not properly valued to evade jurisdiotioa 
—Remind by apoellate Court for findings- 
No final dispos il by appollate 0 lurt—V iliditv 
of remind order—See SUI rs VaLU VTION ACT, 
1837, s. U. 24 M. 427 = 11 M LJ. 315. 

See Superintendence of High Court, 

6 W.R. 97. 13 B. 642. 

Transfer of aop 2 al remanded by the High 
Court — Juri-^dioiion of District Julge —• See 
Transfer of Civil Oases. 9 0 L J. 572. 

To District Judge, by High Court on apoeal 
—Suit not transferable again, hv D s-.riot 
Judge to Subordinate Court—See TRANSFER 

OF Civil Gases, 2i A. 30= A.W.N.a 1899, 
33. 

Remarpiage. 

See ACT XV OF 1856. 

See Hindu L.aw—Marri.agb. 

See Hindu Law—Widow. 

See Marriage. 

(1) —Re-marrioofl by Hitidu widow ^Rights 
0 / By a Hiudu widow, rights (o 
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Re marriage— concluded. 

succeed to the property le^t by her first hus¬ 
band. Haru V. Kashi, 4 Bom. L R ?3- Bas- 

6 Bom. L.R. 779 = 26 B. 

S83« 

(2)—Act XV of 185G—Applicabilitii to all 
mnduw.dows.-The Hindu Widow Remarriage 
Act. XV of 1856 applied to all Hiuiu widows 
alrke, whether permitted previously to the 

SVDHU GOUR enactment 
v_ MT. PATANGO, 16 C P.L.R. 99. (‘22 B. 321, 

{S}-Ohumman and Chimmah Jais of Sial- 
kot-^Re-marriage of divorced wifLegitimacy 

Pound, that by the custom of the 
Ghumman and Chimnnh Jats of Sialkot, a 
woman who has received a wra ten divorce from 
her husband, is free to contract a vilid marriage 
and the issue of the second marringe will be 
considered the legitimate chi'dr«n of rheir 
father. SUNDAR v, NiHALA. 81 P.R 1839. 

Does not prevent Hindu widow from giving 
nor son in adoption— See HINDU LAW- 
ADOPTION, TO Bjm. L.R. 1134-33 B. 107. 

Alienation of property before—5ee HINDU 
LAW—ALIENATION, 1 Bom. L.R. 201. 

Effect of—of Hindu mother on her position 
as guardian of her minor son — 5eg Hlh'DU 

LAW—Guardianship, 4 N.L.R. 20 . 

-tjAw—I nheritance, 11 p.r. 

T Remarriage — Hindu 

Law- Widow. 2 B.L.R. a. C. I99=ii w.r. 

Hindu Law-Widow—Exclusion from inner 

shrine-Jurisdiction of Courts—Civ. Pro. Code, 

Widow Remarriage Act (Act XV 

COURTS.'ia mLIiI. op Civil. 

Be-marriaget Hindu widow’s. 

See ACT XV OP 1856. 

Remission. 

{l)-Co7itract Act, s 63—Remission—Con- 
stcferafton unnecessary for^ Suit for remitted 
BUm^Not wamfama6ie.—After a remission had 
been communicated to and accepted by the 
defendants, the plaintiff cannot maintain a suit 
to recover the amount remitted. Under s. 63. 
Contract Act, the plaintiff’s remission need 
ot be supported by consideration. Gopala- 

!p V^nkatasubba NAIDU, 9 M. L. 

A. ^70-9 Ind. Cas. 763. (19 M. 398, F.) 

Lease-deed providing for, in case of excess 
or failure of rains, whether implies remission 

middling” sesson-Scc Lease- 
OON^RUCTION OP Lease, 7 M.L.T. 39 - 
O Ind. Gas. 510. 

Remoteness. 

to be decided ,—In deciding the 
question of remoteness the invariable principle of 
Loglish Courts, is to have regard bo possible and 
not to actual events, and the fact that a gift 
ttight include objects too remote or incapable 
Of profiting directly by the testator’s bounty is 
latal to its validity. Such principle is also 


R emoteness— 

applicable to the interpretation ofHiniu Will, 

V. Jogesh CHUNDER 

h 7I82 = 32 a 9'fr’ 

Removal from Office. 

...Al’.Tf for conviction..Dis- 

TrZ Of^ce.-If a mau i. to be rem .ved 

f-om office upon the grounl of his having com¬ 
mitted a particular oSance, th'.re is no mo ie of 
separating the evidence on which, or the m-an,s 

forTh'r^’ convicted of the offence 

for that purpose from the evidence on which or 

thL^ff“' “‘S' beoonvioted of 

that offence in a criminal trial. If he cannne 

be criminally oonvictel of the offence on the 

from the offi 'e unless there are other oiroiim 
Stanofs which make the removal from t?e 

h?dt circumstances ought to 

be disimotly stated and clearly proved Griw 

G.\DHUR ROY, In re. 13 W.R 116. 

Remuneration. 

act AND WARDS 

ACT. 1890, s. 22, I Bom. L.R. 647 = 24 B 95, 

Remuneration of Amins effecting partitions 

See ACT XI OF 1838. 

Rent. 

See Abatement op rent. 

proof-LANDLORD AND 

See Enhancement of rent. 

See JURISDICTION OP REVENUE COURTS. 

See Landlord and Tenant. 

See Lease. 

See Limitation act, 1903, art. no. 

See Rent. Suit for. 

CoIjet?^^ judicata- Competency 

See Right of suit-Landlord 
TENANT, Suits concerning. 

See Sale—Sale fob arrears op rent. 

X suit-Intervention by partner—Act 

X Of 1859, s. <7,—Where N instituted a suit 
for rent against J. who plead^^d tbit he was not 
in Posspssion. having sold his jote to W who 

contended that N was entitled to reco^i onlv 

"■ being due 

to M (the joint-pntneedar with plaintiff, 

W had taken a farming lease d fh^ 

t^he defendant should be allowfd to prove that 
he was not in possession; and if*^M be not 
allowed to appear as an intervenor. there eouffi 
be no objection to Ws being allowed to dTso 

{2|-dcfX 0 / 1859, 5. 23. cl. 5, ss. 32. 78- 

period that litigation is going on undor^ ol 6 
8. 23. and s. 78, Act X of 1859. for ejectment and 


OP 


AND 


1023 


THE ALL INDIA DIGEST. 


1024 


Rent— continued, 

arrears of rent, the Jefendant’s tenancy and 
oolie.atioD to pay rent are in suspense But by 
pa)ni“nt of rent utjder the hiit.ec .-ecu ni. a 
continuance of the lonancy is ejected, the ooli- 
gation to pay rent again arl-o-*, and the liinioa* 
tion of the right nrr0^ir3 under s 32 then 
beeins to run. DlNl)\YAL PAIlxMAXlK v. j 

RADHvKisHOUI UKltl. 8 B L R. 636= l7 W R. 
415. [H , C. 8i7 = 2 0. L.R. 460 ; D., 3 C. G, 

23 C, 605 ] 

('dl — Pubiee sale — lliQht of purchaser to 
higher rent -Bea Regulation VlU if 1819. 
fl. 11, Act X of 1K69, s. 13—JV.dic^ Opinion of 
Cotirt. —There is no provision in too putme 
law which gives the purchaser at a putnee sale 
the power lo c llect rent at a higher rate ifian 
was demanoable by bis piedecessor without 
estaolishing his right so to do by a regular 
suit. \Vh»re, m such a rent suit hy the 
purchiser, ibo simple issue framed was “ from 
whom and to wh^it amount can ihe pUiniiS re¬ 
cover rent,” the fir^t Court would be wr-mg m 
expreS'ing an opini »u that noiice should have 
been is-ued under s. 13 of Act X of 1859 and 
the appellate Court should not iu the order of 
remand, find that the tenuio was a "Khiraji 
branmuiiur holding at a fixed rent,” or d«'Cl tru 
that “ibis IS n >t a case m which noiic-i under 
8. 13 of Act X of 1859 could issue.” M \JOKAM 
Ogha V. Raja Nilmoney Sksoh Deo. 13 B. 
L.R 198-21 W K. 326, [Ret. on, H C.W.N. 
487 = 11 C.LJ. 209.J 

{^)-B,ngnl ^c/. VIII oM8C9. s. 29-Scope 
—.Acf X of 1859 /jrmihd ir becoming co-shirer 
in taluq—Liabihtg for rent .—The words of 
B. 29, A t Vilot 18G9 (B.C.) are identical with 
tbo.He of s. 32, Act X ol 1869, and are inioi dei 
to apply specially and exclusively of Act XlV 
of l8o9, to the s-iino class of cases as those 
which Act X of 1869 applies lo. and theoliss 
is limited to suits lor arrta'S of rent simuly, 
as “arr.ars ol rent ” are defined in Act. V’lll of 
1869,8. 21. [ Ippr., G C.P.L.R. 86 ; if , 21 

W.K 382.j Tbozominiar by boeoniing a co 
sharer iii a taluk does not lose bis right to the 
joint rospoi.sioility ot all the other sh iro holders 
for iho due payment of the rent; bo only bo 
coiiHS houl.d 10 make in his clnm for le it a 
just and i quitable allowance tor that portion 
of It, whtcii ho as a share hol.ler iu the t'luq, 
ought to coiitnbuto towirds tho oomm ni 
buid.n GOHINUO COO.MAK CUOWDHItY v 
MA.nSON and .\lASS08 v, OOHlNnj LOOMaU 
OuoWuHitY. 13 B L R 56 = 23 W R. 152. 

(6) —dcfVlll and X of iSbO ~tjXecuiion— 
Sale of right to rent—M Viuitde 2 )''opertg. — In 
execuiion ot a decree for arroirs ol rent, under 
Act X of 1859, a Cullec or has power to sell tho 
ju Igmont-d-ntor’s rigot to recover rent duo 
from an uiulor-tenan'. Kor tho purposis of 
Acts Vlll and X of 1859. rent c>mC'i wnbin 
tho terms “property” and “inweahle pro¬ 
perty.” M \HESCH.\NI)ll \ CHA rPAP tDHYA 
V. GUUUPUA8AD KOY, 5 B L R. 155 = 13 W R. 
401. (1 B.L K.A.C. 177, D.) 

{6) — DiCree barred bp Umitalion-Evidence 
^ Intel veuor's receipt of ro/if—Bona fidos— 


Rent—cojzfinwcd. 

Ben- AH X of 1S59.—When a decree declaring 
piainlifi’rt title in a suit for rent under Act X 
of 1850, wherein the defendant had appeared as 
an inlervenor, is not exe''Uted within the period 
allowed by law f -r exe.iution, its operation 
cea<os and it do longer remains a decree and it 
is no evidence against the fact of tbo defendant 
h.-ving act uallv received tho rents bona fi le. 
RAM SUNDER TEWARI V SlUMUST DEWASI, 

14 B L.R. 371. Nole = l0 W.R. 2l5. 

• 

(7) —Renf of lodgings let to prostitute —Con- 
fraefs contra bonos mores. —A landlord cannot 
recover rent of lodgings knowingly let to a pros¬ 
titute who also oarrio 1 on her vocition there, 
the principles of English law being applicable 
to this country in such a case. GAURINATH 
lilOOKEUJEE V. M\DHUM\NI PESHAK.AR, 9 
B L R. App. 37 = 18 W.R. 445. 

(8) —Landlord and tenant —jRf^nf— Raiyat^ 
wari tenure —Alienation^Consent of Zemindar. 

—Where tho right to hold at a fix^d rent is 
not estab isbei, the general right of tbo Ze¬ 
min tar or tilooklar to receive the collections, 
subi-*ct to an account, till a valid claim io an 
in orm.'diato ic'iuro bo established, must pre¬ 
vail, (iii interim, at least, until tho plaintiff, if 
he think it fit for bis interest lo rely on the 
mourusre title, at avariiblo rent, estiblish^s 
it by a suit founded on that ti'le, in which 
suit tbo true nature of the tenure and its free¬ 
dom from iho condition of the suconor’saSxsent 
to tho transfer of the tonuro m»y be as'ertain- 
od. Qiucre: -Whether aryotwtri tenure cMild 
bo tr uisterrod without the conseut of the Ze¬ 
mindar or lalookitr, as the case might be, ta 
the immoliat ‘1 successor in estate. M.\H\RA- 
NEE SHIBESSUREE DEUIA V. MOTHOOUA' 

N \TH aoharjo, 13 W R P.C 18 = 13 M l.A, 
270 = 2 Slither 300 = 2 Sar. 528. 

(9) —Decree for rent—Decree barred by liniv 
tatwn—Evidence of rate of rent —.4duus.si6ilift/. 
—A dc-'reo (or rent which had not been exo- 
cutol for three years an I htd became btrrod 
under tbo lasv of limtitioa is admissible in 
evidence as to the rale of rent which the defend¬ 
ant w.ia liable to pay. MxHARAJA BKEU- 
CrtUNDER MVNICK ByHvDOOR V. RxM- 

KisUKN 8K\\V. 14 B.L R. 370. F.B.=23 W R. 
128. [Expi, 3 0. 3S3.j 

(10) -Suit far—Judgment by default — Effect, 
— Held yhit a judgment bv dofml dies not 
amount lo a sa'i^aoliou of th*' rent enihr*o-id 
in the di-^mi'S'Hl suit BaboO DKUNPUT 
SiNGllv KvroO LOLLTHAKOOU, W R. 1864, 
Act X. Rul, 85. 

[\i) ^Payments mide to fct/0^****“ 

piers of villige abidi on mirrii« 7 *»s. lii/idffitfr 
ground rent or vfss.—Oertam Gir.'rias, who 
j lived in tho abi ii ot the pi linutTs villaio, used 
to piy her a cenaiu am uut on the ocoasi m of 
th'ir son’s or diu;litor‘s m images Helit 
that'U b pvvin-mt Wis a gcmnd-m it for tho 
use \iid oocupition of thi sue lu the ahidi, 
and notaoess SUQUR\ BEGAM v. NauOTXM, 
11 Ind. Gas. 217. (A W.M. 1903. 295. 30A. 
235, 5 A.L.J. 361, 17 C. 720. H.) 
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^tni^continued* 

(12) —K^buliyat, Construction of — Terms 
char as to payment of rent partly in kind and 
partly tn money—Fixed rent—Later documents 
not oetween the same parties-Evidentiary 

Where the terms ota Kabuhyxt clearly 

pome to the fact that the reut is to be as to 

pare iQ money aud as to part io kind, and 

this IS further emphasized by express provisioos 

relating to the delivery of paddy m a particular 

month, it cannot be held that fixed rent v/as m 

the contemplation of the parties. No canon of 

construction would allow che Court to construe 

an earlier documaut by reference to a later 

documene whioa is not between the same 

parties. Banu^swar Mukherji V. Umesh 

Chandra GHAKrtAVAUTHi, 37 C. 626»7 lud. 
Cas. 875. 

(13) landlord and tenant —Kabuliyat, con- 
itrucaonot—Rent, partly in money and paniy 
%n kind—Grant in perpetuity—Oral eviaeme, 
not admissioLe to vary terms of k touliyac - .But! 
ae'ice Act (I of 1872), s. 92.—'A quaOutiyit was 
granted lu perpetuity, the re.it was made 
p*yable partly iu kind and partly in cash, and 
the parties expressly provided tnat, if the rent 
payaole iu kind was not duly delivered, the 
tenant would be liable for a specified fixed sum: 
otlX, that oral evidence was not admissible to 
prove that the tenaut had agreed to pay the 
price of the paddy at the current market rate, 

and nob at tne rate specified in the kibulxyat\ 

upon failure to deliver it duly. AFAR alias 

god\i Moral v. surja Kumar ghose, 7 

lod. Gas 8*2-12 C.L.J. 6*9. u Ind. Cas. 160. 
10J ^ ^*W.N. 151, 14 O.W.N. 

Jj*) 

Kabuliyat— Construction — Remission 
of rent on account of Moudoloi-Mondoi’s ser¬ 
vices dispensed with-Rent of holding, what is 
w be Considered as.—The defendant executed a 
habuUyat to the plaintiff in 1866 in the foliow- 

The tent, at the rate of 5 annas 
a bigha, has been settled at JRs. 2,434 ; on the 
prayer of the tenant and in consideration of 
his services as mondot, a sum of Hs. 8ii is 
temitted and the tenant admits a rent of 
Its. 1,623 and agrees to pay the same year by 
year in accoidance with certain instalments.” 
Ihe plaintiff in 1909 removed the defendant 
from his position as mondol and brought this 
euit Jor rent ac the higher amount. It appear- 

A I ® j*’'* certain eqrars executed by the 
flelendant, the rant actually fixed was declar¬ 
ed to be the smaller amount, and in the rent 
teceipts granted the rent payable as the jama 
Was stated at the lowcr figure, and that, woen 
on one occasion an attempt was made to state 
the yama at the higher figure and below this 
the remission, the tenant objected and the 
attempt was abandoned. Heli, that, on a 
teue oonetrucLion of the Kabuliai, the lesser 
sum agretd to be paid was the rent of the hold- 
*ug, and that the remission granted was not 
contingent upon, or held iu abeyance as pay¬ 
ment lor, services to be rendered, but represent- 
^ a permanent and irrevocable abatement. 
OAUm Baksh V. SasiKanta. 8 Ind. Cas. 18. 

0. VIU—65 


Rent — continued^ 

(15) Rent, Suit for —Kabuliat not proved— 
issue, as to existence of taluk rai^d and decided 

issue, siir^yect of decision—Esiopml—Settle. 

ment o) taluk with talukdar aseslatr, iff, cl of— 
Use and occuijatton. a,cree for-A.tmisswn of 

ev,deuce of sum 

payable to aemtndar.—Geriain taiuks inciudiDg 
A wi.lim an estate were sold for arrears of 
G..vertiment Revenue and purchased by the 

as a khis mahnl. For a good number of years 
temporary bettlements were made as regards A 

lBb9, the taluk was separately assessed with 
Goverumeut revenue and formed into a separate 
estate with a separate Ton;, number aud seitted 
with the lalukdars. H,ld. that the , Sect of 
settlement was to convert the taluk into a 
separate estate paying revenue to G .vernment. 
Tuai. settlement having been male with, aud ac¬ 
cepted by, the talukdars, the taluk.iari interest 
Ceased to exist. A suit for rent was based on a 
kabuliat said to have been execute.! by tne delen- 
danc for certain land mcluaed in an estate A 
which the plamtifi purchased at a sale for arrears 

of defendant denied the execution 

of the kabuliat naa said that there was a shikmi 
taluk intermediate between his holding and 

“Od that the rent was 
paid to the shikmi talukdars. The kabuliat 
was not proved^ Held, that, though there was 

Tn ameunt of rent admitted 

to have been paid was payable lo the plaintiff, 

the statement was evidence of what would be a 

fair sum lo allow for use and occupation When 

an issue was framed in ihe first Ci urt as to 

whether the aUeged shikmi taluk did or did not 

exist and both parties went into evidence on 

that question, and the issue was the subject of 

decieioQ in both the Lower Conns : hJd that 

It was too late for the plaintiff to raise an 

objection m the High Court that the Courts 

below should noc have rri*-d that issue TCatt 

IJLY, 14 C.L J. 310-12 Ind. Cas. 462 

{16)-Change of plea—Denial of kabuliyat— 
Suit for rfinf.—Where, in a suit for rtm the 
tenant denied the execution of the kibuUvat 
propounded by the plaintiffs, pleaded ihaflt 
was forged and denied payment of rent under 
It to the plaintiffs, aud failed to esiahlish hia 
pUan held that he could not afteiwards be 
permitted to prove that the plaintiffs w, rfno? 

Jhlt pleaded 

iani fn II^“|.“‘kabuliyat and paid 
rent to the plaintiffs on account of ignorance 

mis^tike or misrepresentation. Kelu DAS 

li SiNHa, 7 C W S. 596 

(4 O.L.R. 168, F.; a C. 519, Expl.) 

ofrent-Rnte of rent 
alleged by plaintiff not proved—Practice.—In 

every suit brought for arrears of rent in which 

the plaintiff fails to prove h.s HlLrtmua 

duty 

of the Coutc to ascertain what is the lair rat 
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Rent— continued, 

of rent unl'^s^ it is a®ked to do so. RASH 
DHARY GOPE tf. KHAKON SINGH. 21 C. 433. 

(7 C. 293, Cons.) 

(18) —Rent receiv^.d from pemnn hotdinQ 
under patlah which is void—E(fect .— If a 
patlah is void as against a person and not 
voidable only, the mere receipt of rent by him, 
though of t he pame amount as that fixed by 
the paitah would not have the pff-»ct of con¬ 
firming the p'lttah in its entirely. BENI 
PRRSFf>D KOERI V. DUDHANATH HoY, 

27 C. 156. P.C. = 26 I A. 2 6 = 4 C W N. 274 = 

7 Sar. 580. [R.. 12 C-W.N. 1030 = 8 C.L.J. 

261.] 

(19) —S. 4, Swcccs.sion CerOficaip .4c(. 1889— 

“ ”-Rent is not a debt Therefore no 

8 Uccf*s«ion certificate is nccessirv, to recover 
the same. NaGP.N*nR\ N\TH RASU v. SAT.A- 

DAL BasiNI BASU, 26 C 536 = 3 C.W.N, 294. 

(20) — Suit for — bu owner nnd putnidar of nn 
estate ftqainst putnidar thereof. miintainnhVHi) 
of — Misioinder of r.anses of action ^ Nori'ininder 
of p'lrtie.'i -Creation of iyitermediate tenure 
betw en Zemindar and putnidar— Hiaht of 
landlord, whose, name is not reaistered (o sue 
/or, nqain^t putnidir—Two estates bnlong''d 
to two persons, o ich of them owning one half 
of each estate. Roth the owners granted a 
putni under each estate to dofondants 1 and 2 
in the p-'o^ont suit S''ma time after, the 
present plaintiff became entitPd to the whole 
of one of the two e-^tatas, onoh^lf thereof as 
purchaser in a sals for arrears of revenue and 
the other half as vutu'dir under thothen owner 
thereof. A moiety'^f tho other cs‘ate w vs traos- 
ferred by sale to defend vnts 3 and 4 and with 
the other moiety, the suit was not concerned. 
The present suit by the plaintiff was for the 
reerworv of his share of the arrears of rent duo 
from defendants I and 2 to hirn ns nronrietor 
and putnidar of one of the estates. Detcodants .3 
and 4 were imnleaded bv the plaintiff as nro 
forma clefnndant^, but on thcT annlicUlon. they 
were made by i he Court co-plaintiffs. The defmd- 
antfl contended that the suit wvs bvd for non¬ 
joinder of parties, that it was barrel ns r#»s 
cata and that the plaintiff, as putnidar, was not 
entitled to d'^mand rent from the defendants, 
who wore also nafiaiars. The first. contenGon 
was to the effect that, ns the defendants held 
their putni under both estates by virtu« of two 
leases, the owners of the oth'^r moiety in the 
second estate should have been joined, so as to 
have fho whole body of Ivndlords in both es¬ 
tates suing for the entire rental due under both 
leases. Held, this was not necessary, for, in 
the first place, the law does not require that 
the owners of two different estates should sue 
for their rent jiintly, if the rent duo to oveh 
estate is known ; and, secondly, as a matter of 
fact, the owners of the other moietv in the 
second estate were collecting the rent due to 
them separately from the defendants. It was 
also found that an aoportionment of the rent 
due to the diff-^r.'nt lanllords had tvkm place 
with thoir ooasoat. Cousoquontly, the suit w.as 
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not bad for non-joinder. Upon the second 
question, the defendants’ contentions were 
two :-(11 that, if the plaintiffs had instituted 
this suit earlier fo'-one year’s rent, it would 
have lain in theMuns'ff’s Court and (2) that 
he could not sue jointly upon the two leases 
given to the defendants, for each lease consti¬ 
tuted a separate cause of action, and if he had 
instituted separate suits on th^ two leases, the 
suits would have lain in the Munsiff’s O'^urt; 
in all of which events, his suits wouH have 
been barred as res judicata by virtue of a 
former decision pass<'d in the Munsiff’s Court; 
and that plaintiff ought not to have been per¬ 
mitted to frame his suit, so as to escape from 
sQoh defect. Heli. the contentions were not 
sustainable. A landlord has full liberty to de¬ 
cide when ho will sue for arrears of rent. As 
the plaintiff was entitled to collo'‘t the entire 
rent due from the defendants in the fi-st e^ate, 
there was no rovson why he should not sue for 
the entire rent in one suit. The two shares io 
that estate were undivided and the two leases 
were aliks. This suit wis. therefore, rightly 
instituted in the Sub Judge’s Court. As the 
present suit was not cogniz vble hv the Munsiff's 
Court which tried the former suit, th^re was 
no bar bv rule of res judi^'ata un^er s. 13. Civ. 
Pro. Cole. flO C. R971 11 0 153. 25 C. 571. 
24 'SI. 144. 28 C 78. D.) The third contention 
really w.as whether the relation of landlord and 
tenant subsiit'^d between the plaintiff and 
defendants. When once a ptifnt is granted, the 
grantor’ssuccessor cannot infringe the onfm- 
dar's rights. Hence the bestowal ot a nufni Isase 
on the pi vintif! did ?iot convert the d-'fendant's 
PH*ni into a dir-vu^ni. Nevertheless, the 
Z*minlar still hold, af^or the grant of the 
pnfui to the defendants, the power to grant a 
portion of his remaining rights and to cr^at^ a 
tennro int<'rmediate hetweo»i his and the dofsn- 
dants’. That was what th« Zemindar did by the 
puhii leise to the plaintiff. Consequently, the 
plaintiff’s putni lease constituted an intermedi¬ 
ate tenure b-^tween the Z'lnindsr's and the 
defendants, and, th‘>rcfore, the plaintiff was 
entitled to demand the rent, which the defend¬ 
ants we-e h^iind to pw to th^'ir snpe-ior Und- 
lord Plaint'ff’s claim was all'W 'd The claims 
of the co plvintiffv were not allowed, since 

thcT names wore not regist*'r'l. RAT KUMAR 

l\r\.TtTMn\R V. pROlULC handra Ganquli. 

9 C W N 633 . 

(21) — Rent suit — Nan-joinder of co sharers— 
Evidence,—kn agreement for piymont of the 
separate rent of a share woviM be presumed, 
from the fa'^t of rent having been collected for 
some timabv one of several co ^harers separate¬ 
ly It is a ques’ion in each ease whether the 
fvoU are sntli'ient to warrant swh a prosumo- 

tion. Shaikh Kam vegoddeen v. ANOO 
MUNDUIi, 1 C.L R. 564. 

(221— Rmt, .Issessni-nif of—TmJe —4ipsrn 
pcssr.ssion—Liiuifafio’i.—The mere fact of the 
defendantani his predecessors having bien iu 
possession withmt payiimt of ron^ for oy-»r 12 
years, is not sutficieat for b.asiug a valid titlo 
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inb^rof the plaiatiS’s suit. Bub where the 
settlement kh'itian shewel that the defendant 
claimed the land as rent free and the plaintiS’s 
agent denied the claim, there was a claim of 
nisk^f" freui- free) title unqualifiel by reference 
to any document and a denial of the same by 
■the plaintiff s agent, A hostile right was thus 
claimed to the knowledge of the plaintiff, and 
a suit, brought more than 12 years affer, 
wo’ild be barred. MAHARNJA BrRBMOR\ 
Kishore V. Ros^N, 15 C L.J. 203 = 13 Ind 
Cas. 518 = 39 C. 453 = 16 C.W.N. 923. Note. 

(23)—Par/.v, Addition of~Rent suitSuit 
against some of the tenants —Aoplication by rest 
to be made parties—Dispossession^Rent decree 

against some of the tenants, whether causes dis- 
possessionof otherjointtenants — ^ fter the d«ath 
of the original tenant, the landlord obtained 
a rent decree against some only of the deceas'd 
tenants representitives. A second rent suit 
was br mght against the same persons, in which 
the petitioners applied to be added as parties 
•defendants, on the allegation that they were 
CO sharers of the tenants defendants and were 
in possession of the holding in that character : 
Seld that the Court ought to have determined 
•summarily whether the petitioners ware re¬ 
presentatives of the original tenant and were in 

joint possession of the holding, and that, if it 

was proved that they were interested in the 
tenancy, they should have been added as de¬ 
fendants in order to avoid multiplicity of litiga¬ 
tion : HeZd, also, that the petitioners, who 
allege that they are in actual occupitinn of the 
lauds of the tenancy, cannot be said to hive 
been disposse-ised in the eye of the law, simply 
because the landlord chose to obtain a decree 
for rent against some onlv of the reoresentatives 
of the original tenant. B\SL[ Bibi v. H\NIP- 

UD DIN Mandal. 6 Ind. Cas. 570 = 12 C.L.J. 
267. 

(24) Suit for arrears of rent against occu¬ 
pancy tenants'-Liability of a Zurpeshgidar of a 
porfton of the holding for the rent of the whole 
holding Practice. —In execution of a decree 
for arrears of rent against the occupancv ten¬ 
ants, the landlord-decree holder purchased the 
holding himself, but obtained delivery of pos¬ 
session some time after. The present suit was 

tor recovery of arre ir.s of rent against the old 

tedan's for the interim period—from the date 

to the date the posse«sion was 
obtained—and plaintiff impleideda Z irpeshgi- 
dar of a p irtion of the holding, along with tbe 
tenants, claiming the rent of the entire holding 

even as against the said Zurpeshgidar. Held, 

that a landlord cannot sue tenants for the rent 
of the whole holding and at the same time sue 
^e Zurpeshgidar also for the same, when that 

is in occupation of only a small 
portion of the holding. Such a procedure 
would not be right and equitable, or in aocord- 
ADce with the practice of this Court. MOHANT 

Bam Das v. Takur Singh, l C L J. 136. 

(25) -Enhancement o/—Kabuliyat, Construc¬ 
tion of—Bengal Tenancy Act IVIII of 1885). 
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s. l. hahility to enhancement under-Fair and 

equitable rent .— In a csnii- « u ^ ^ 

rLe n .. j ^ enhanopment of 

rent, the Court decreed an enhancement fn fho 
extent of 70 per cent, of the net assets. On ap- 
pea , It wascontenrted that the tenants were not 

lrons%f°s’’''7 of ""'’er the prnvi- 

verv:x?etrveanilt't'’fara;rea 'f M 
.ef. after .fsalfowinlthra^sVtrcr :^ 

that the amount fixed was very excessive a^d 
.t nnnst be reduced so as to leave ” « tyrant, 1 
profit of 40 ner cent. R4M 

Mrsshs. h™, 

(26' S. 92, Euid.’noe Act 

^^n.Nitv'ihd — Acc.'ntayicc. nf rent at 

ray EfcH ot -Rw indioata-R„,r, J/Jb"! 
gal Tenancy Act (Vtit af IRfir) s 61 —Mo® ^ 
aereement i, admissible under s. 92 of thl Ew' 
oenne Act for th’ pnronse of altering the rent 
fixed by a registered lease; a„4 ev'e^lf Jh» 

landlord aneepted rent at a rate lower than that 

*'’® lease! ^'t 

rh:reltire™i;t:iere".^fo!\r 

tanee of a reduced rent, thmrgh H n!^ramnnnt 
to a full acquittance cannnt onerate Z TMod 

mg c .ntrict (6 0 w N 60 22 AT 261 9fi at' 
19.5, 2P.: 24 G. 20 6 0. W.N 242 D i%he 

as to the amount of rent payable does not 
operate as res judyatn in a suit for r'ent of sub 

sequent years, although it raav give Hse to ' 

presumnt.on under s. .6. of the Bengal Tenanev 
SHEIKH Tl'fd'V'^ 

bHEfKH. 2 lid. Cas. 160 fo C.L.J. 92, E.) 

I for.—Tn a suit to recover rent tha 

p a,.nnff must establish that the rela'ionshin 
of landlord and tenant existi„rb twe n th^ 
parties res-s eLher on contmot or privRv of 

L.R 986=1! B.m! 8 Bom! 

Pretnise.s vacated under 
the Eoiiey^^ Diseases Act,~-When under thT 
Epidemic Diseases Act, it becomes unliwful 

for a tenant to ncoupv the Drerai=:eg in thi 

manner cont‘'mplated by the leaqp fV.'! • 

breach of the les'^or’s cc'ntraet for q.fiet enbv° 

ment and the tenant is liable tn pav thfrent 
and taxe. for the whMe period Merwavtt 

= 2rB"5T"“ 1 

vaeate the premises under an order foom the 

Plague authority appointed under the Rnles 

1 Bora LR. O^MPBELD. 

’’y Inamdar.—A 
mtrasdar on an tnam estate is only a tenant at 
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a quit-rent or at a reasonable rent not subject 
to enbarK ement so long as be pays it. Tne 
permanency of bis tenure is undisputable. He 
and bis debceudants from generation to genera¬ 
tion enjoy the land so lung as they pay ibe 
rent to tbe Inamaars. In ibe abbente of any 
express contract limiting tbe rent in perpetuity, 
tbe miraboar pays a fair and equiiable rent 
such as according to tbe custom of tbe country 
is leviable on vihas land of the description 
held by bim. KHaNDEKAO v. Ram.TI, 1 Bom. 
L.R. 373. 

(3lJ— biamdar — Usage. —In cases where 
enbancenjent of rent by an Inamdar is sought 
to be sanctioned by usage, tbe test is, whether 
there bae been any and what enhanctment 
according in ibe usage of the locality in respect 
of land of tbe i-ame description held on tbe 
same tenure. Ra.TYA v. BALKHISHNA, 7 Bom. 
L.R. 439 = 29 B 419. 

(32) —Mirnsdar.—Where an Inamdarsceks to 
impose enhanced rent on a mirasdar it lies 
upon bim to prove that the enhanced rent is 
fair and equitauU and such as according to tbe 
custom of tbe country is leviable on land of the 
descnpiion held by tbe m'rasdar. LAXUMAN 
V. Krishnaji, 9 Bom. L.R. 861. 

(33) — Act VIII of 1865 —-drreors of rent — 
enlarge. —The arrears of rent claimed by a 
Zemindar, is not a charge on the maganam or 
division, from which the rent is duo. It is a 
debt duo to tbe Zimindir and nothing more. 

The Zamindar of Ramnad v. Rawamany 
AUMal, 2 M. 234. [R., 10 M. 266, 29 M. 

29.] 

{Si)^KaUubQdi — Charge on land —Kattu- 
badi is rent and is not chargeable on the land 
concerned. GaJaPATHI KA.tah v. SU- 
BYANarayana, 22 M. 11. [F., 10 M.L.J. 

266.] 

(35)— No contract as to rate—Local usage .— 
Where there has been no contract as to the 
rate of rmt which varied from time to lime, 
tbe landlord is entitled to bo paid rent accord¬ 
ing to local usage, i.e-, according to the estab¬ 
lished vmam of tbe village. VENKATRA- 
MAYA V. GANGANNA, 9 M.L.J. 26. 

(36j— Landlord and tenant—Claim for varam 
rent—Absence of contract for rent — Madras 
Bent hecbvety Act {Mad. Act VIII of 1866), 
8. 11 l2).— Iiiibe absence of a contract for rent, 
espiess or implied, a landlord is entitled to 
demand tifirom Irem his tenant. To such a 
case cl. 2 of B. 11 of the Madras Rent Recovery 
Act has no application. SUITAN Servai v. 
PORAblNGAM, 8 lod. Cas. 156=8 M.L.X. 

461. 

(37)—.4c/ X of 1859, s. 23, cl, S—Demand of 
enhanced rent by landlord— Suit by ryot— 
Kubooleut whether genuine — Jumdicaon — 
Bevtnve Courl.— Under cl. 3, s. 23 of Act X of 
1659, the Rtve^ife Courts, have jurisdiction to 
adjuoicate oucdteplaints of excessive demand 
oi rent. The (act that it would be necessary 
lor those Courts to determine as to the genuine 
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character of a kubooleut does not deprive thenr 
of their jurisdioiion. KASHBE KaM v. GUNQA- 
PebshaD, 2 N W.P. 304. 

{36)—Ex-proprietary tenancy—Agreement ta 
pay rent at a stipulated rate—Rent not dtt^r- 
mined by Revenue Court—Fair rate —A sold 
his zamindari property to B and covenanted 
that, if possession of the sir land was not deli¬ 
vered to B. A should pay rent for such land at 
tbe rate of Rs. 12, a bigha. Upon boding (hat 
this was a fair rate of rent for an ex proprietary 
tenant to pay, held, that A was bound by his 
covenant, unlees be could show that the cove¬ 
nant was obtained from bun by fraud or ihat 
it was contrary to law. The mere fact that B 
bad not applred to tbe Rt-venue Court for de¬ 
termination of A's rent did not disentitle B to 
get from A tbe rent which he bad covenanted 
to pay. SHEO NANDAN v. THAKUR RAI, ft 
A.L J. 161 = 5 M.L.T. 347 = 3 Ind. Gaa 31, 

(39) — Rent ir. Aiud before settlement—Cash 
rent after.—The fact that the tenant paid rent 
in kind before settlement cannot be a ground 
for the landlord to demand the same rent in 
kind after settlement when cash rents have 
been 6xed at settlement. GHULAM RASOOL 

V. Eeda. 6 P R. 1867, Rev. 

(40) -Rare of rent—Hereditary cultivator — 
In fixing the rate of rent payable by a heredi¬ 
tary cultivator, tbe rates payable by tbe same 
ola^s of ryots for land of a similar desorip ion 
and with similar advantages in the places adja¬ 
cent, must be taken into consideration. BUL* 
DEO V. Chynsook, 9 P.R. 1867, Rev. 

{il)—Rent in cash—Change of, into in- 
kind. —When, for a long series of years, a land¬ 
lord realized bis rent in cash he cannot at bis 
pleasure change that into T'^nt in kind because 
grain rates are fixed at settlement. MULLIK 

Sher Mahomed KnAN v, ilum Khan, ift 
P.R. 1667, Rev. 

{i2)—Hereditary cultivators-Cultivation of 
buiijur land— Lxabihiy to be asses'sed tvuh rent 
—Rent in kind-Renl in ca^A. —Plaintiff was a 
landholder, and defendant abereditary cultiva¬ 
tor lu occupation of certain land, which was 
not assessed at Settlement, not having been 
then brought into cultivation. The tenant 
brought it into cultivation afterwards and the 
proprietor demanded from him rent in kind 
and at a higher rate, though, in respect of 
other lands, the tenant paid only o^sh rent. 
Tbe question was whoiher the proprietor oan 
so enhance tbe rent. Held that though the 
wojib uLaie was silent on the point, there 
must be an implied oontraot that hereditary 
cultivators who break up bun^'nr land wilt pay 
something for it; otherwise, they would hold 
/aA/iiroj, that is, paying no revenue and no 
rent. But there was no reason for demanding 
from them more unfavourable rents for lands 
brought under ouUiv.ition after settlement 
than they had boeu paying for lands similarly 
brought under cultivation before seitlem^'nt. 

Khyrun Shah v. Muhk Sahib Rab, 90 P* 

R. 1867. 
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{^^)-jQgirdaT drawing his rent in cash — 
Asfiignee of Jagiriar drawing rent in kind — 
Uecordxy of cash rates in the settlement of 
1857 --Assignee bound to draw in cash-Consent 

of proprietors unneCessary.-Defeod-Ant. derived 

his ti.le as maeiar from the ja^irJar who 
drew bis rent xn cish. The defendant drew 
.013 rent in kind up to the set'lenaent of 1857 
when the o-ish rates were recorded. that 

without the conseut of the proprietors, the’ 
defendant was bound, as the jsg.rdar would be, 
to draw the revenue in cash Balram Dass 
V. Gunga Ram, l P R. I869, Rev. 

’■^'^t-Buidence of past 
Ida a’ of defendant to dispute 

far t f * —This was a suit 

n?ai ''^^sdefeudant questioued (he 

plaintiO s title to demand rent. Tne Commis- 
fiioner on appeal by defendant, refused to go 
into the question of title thus raised, and 

of hfs'^ h\“o the ground 

forTh fe“t by him up to the period 

t^at the in this suit. ^Held 

Hoe the present suit the ques- 

thef throughout the proceedings as to 

from'th ° plaintiff to demand water rent 
► /e'endant. Had this bean a sum- 

under th' Revenue Court 

“ioner mLhf V. procedure, the Cimmis- 

onthaplamtig's producing evidence that he 

for wbTor "P *° 

aff irded enffi ® P‘'«'®"^d, ha had 

ftttirded suffiiient prima facie proof of his title 

without*?.' ^ 

mWeA f the defendant being 

he St II di“ * uC°trt if 
cord ni e' P'aintiS-s title. But. ac 

Mdr??fe „ procedure, this wa.s an 

tUll rl^ ? * t*'® question of 

Mtle raised was a good defence, and the Com- 

Droce'eilt^ jurisdiction and was bound to 
facts of admitted 

ionstruciA' b‘“®‘’ '■®“‘ claimed had been 
held the ^ 11 ^^ * P®‘’®°° "'ho had previously 

an en i lb®® ®g^®®d. by 

at the Jr ° '^®f '"j'-f't’ u'" are, not to demand, 

from thefarming lease, anything 

of the ?o f'®P"®t°" °< -^he village on accouni 

Thete^m^ f°fb‘^® ®®®®truoCion of the wells. 

fore the p '1*’®/®''''“'“® *®asehad expired be- 

Plainfiff f^®‘b '■®“t claimed, 

tw? tb^*'*. •’f °“® by purchase proprietor of 

ole-'th .A °p‘5®, f®® defendant of 

ftni m* **' these facts, that defend- 

bSokbI “«L “^^'® ^®“t- bam 

bOOKH V. Sheo SUHAI, 16 P.K. 1869. 

— q entry regarding 

0/17 i Unancy Act. agreement within scope 

mootrl*^ *A“'*b®b“‘'‘~'^“ ®°'''y ic a settle¬ 
ment record which. without afieotiog to deal 

Dardl'e^!^ Tb'^ question of the status of the 
fhootA declared that the tenants 

*???b ®® °® '®“‘‘’®'o'®- audrefer- 

«a the proprietors to a regular suit to eorrujt 
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the record if the entry was inoorreof tb t. 
an agreement within the scooe of s!’ 2 ???ha 
Punjiib Tenancy Act wvs held fn K/a -j t 
uncertainty under s. 29 of the ContrlltTct as 
R was indefinite and no time for Us eontib,„'„^® 

1876^rn^' „ Grasitu, 81 p r 

Lm n 1880. Rev.. 50 P.R.',889.] 

ejechei under s "I'g of^h^ 
satisfies the d,crel"o°r arrlar "arrny^r" ’?® 
fore a decree for eiec^menrx ' f ^ ^ 

V. MarS\DDI 29 p R 1877 
1880, 5 P.R. 1900. Rev,] ' ^ 

^c^l. L 0n7irt$ 

6of the Small Cause o'urfl AO? 

on orntr^r^iiircrui:, z:^:^ 

respect of premises of the oUntrff 5 '3 

occuoied by the defendant w.^thTu a c’4lract 

is suscept^t°?f thVwrdlr'mean^ 

p.r" -HA.r^:78', 

holding at a rent of R^go q n “I’a'’*"®^ '? ? 
therefrom in due course of law a®’?®'^'’ 

nla.ntig'?,'' * ^^bu»,;^t?e’‘r‘ef:r ®" The 

Bs 2 per big?a a?d Ir? ntTyfbl ®;i ‘b"“ 

?i" ba AveraL ov^r Rs% 

b>oba, the enhancem«nt was illea»i tt 

that 8 47 of the Oudh Renf A/hf u ? * 

TZoZZdt a'ranru:?^:!?;^^?:! 

pancy. and that therefore the rfnf^V- 
the plaintifi at the enhanced rJ 

the kabuliat was pe'feeGv lelarrnAT®^ 
entitled to recover it // 

SUNDAR CHXUBE V MaHaNT WAif 

Das. s 0 c 193 ^^hant Har Charan 


able property - Jurisdiction o, cJpJl ZuT‘ 
- n. 

ants „bU^^ A® Z®^"'*' settlement the deteni- 

ants obtained a decree against the Government 
for proprietary rights in a certain viMage A 
suit was brought at the same settlement by tha 
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plaintiff for superior proprietary rights in the 
fiarue village and was dismissed, bui the decree 
dismissing it decreed to bim, lO percent, on the ' 
Government revenue. Subsequently the pUintifl 
sued to bcive this decree set aaide, and to recover 
possession of ibe village or to obtain an increa¬ 
sed amount of ** maiikana.” This suit abated 
aiur which the plain iff brought the suit for 
arrears of the 10 per cent, on me Guverumeot 
revenue decreed to him and he based bis claim 
upon the settlement decree. The relief for 
wnich he asked was “ that a decree for “ mali- 
kaua ” dues in respect of the village with costs 
of the suit be passed in bis favour against the 
defendants.” Held^ that the money claimed 
was nut rent, and that the suit not being one 
ior arrears of rent within the meaning of the 
Oudb Rent Act was cognizible by the Civil 
Courts. Held further, that tbe 10 per cent, on 
the Government revenue decreed to tbe plain¬ 
tiff was a charge upon the village. Where a 
plamuff 19 suing for money which as a matter 
of fact IS charged upon immoveable property, 
tbe suit may oe regarded as one to raise the 
money out of tbe property, unless it is quite 
clear that the plaintiff only intended to ask for 
relief Hgainst me person of tbe defendants and 
Dot tor relief against the property. Having regard 
to the circumstances ot tbe present case, it was 
held that this suit might properly be regarded 
as One for money charged upon immoveable 
property and that therefore it was governed by 
art. i'62 and not by art. or by art. 65. 
6 oh. II of the Indian Limitation Act. Upon the 
contention that tbe suit was barred by iimita' 
tioQ because tbe plaintiff bad not at any lime 
received his share of tbe profit or any part 
thereof it was held that tbe plaintiff’s right to 
receive the money having been established by 
tbe settlement decree, be couid sue for arrears 
for iweivc years next before too suit without 
proving that he had received the money since 
the decree. Held that the suit was not barred 
by Bs. 13, 43 and 371 of iho Code of Civil 
I'rocedure. Raja MOHAMMAD MUMTAZ ALI 
Khan v. Waziu Khan, 7 O.c. 108. 

{bO)—Arrears of renf. Suit for —Kabuliat 
execuUd an stamp payable Jor Uase and rtqis- 
tirtd—Tiansftr of Hiopetty Jef, s. 107, Res- 
judicata.—The plaintiff appellant tued the res- 
poiideni for arrears of rent alleging him to bo 
a le.'See of certain villages. Tne rospondont 
admitted he had executed a kabultat in lavour 
cf the appellant, that be bad been placed m 
possession of the villages and had collected iho 
rents. The claim however was icsisiod on tbe 
ground that the rtlaiion of landlord and ttuant 
or thekadar, did nut exist between the parties 
inasmuch as there bad been no registtrod lease 
executed ty the Bpptllani in favour ol nspon- 
dent as required by law. In a previous suit for 
arioars of rent biougbt by tbe appellant against 
tbe respondent on tbe loa^o onw in question 
tbe re^ptndenl never raised the defence that 
there was no valid lease and a decree was 
passed lor an amount agiced upon by the 
parties. Held, that the kubtihat executed by 
the rcspoLaeni was a lease within ibo miauing 
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ot s. 107 of the Transfer of Property Act 
and that the relation of landlord and UDaot 
subsisted between the parties. S. 107 does- 
not f-picificalJy lay down that the lease must 
be by a registered instrument executed by 
the lessor, and having regaid to the prevail¬ 
ing practice in these provinces, and s. 2 (l6) of 
tbe Stamp Act a duly stamped registered in¬ 
strument executed by tbe lessee and accepted 
by the lessor either m writing or by bis actSf 
Constitutes a good lease and establishes tbe 
relation of landlord and tenant between the 
parties. Utld further, that the defeuce raised 
m the case was barred by the principal of res 
judicata. HON'BLE MaharA.Ta SIR PARTA& 

Narain Singh v. Raguo Behari, 7 O.C. 
169. [06s. 8 O.C. 197.J 

(51) —Protected ihekadar-^Enhancemeni of 
re7if. —In the cave of a protected tbtknd'ir the 
amount of rtni shall be ffxed by the Deputy 
Commissioner should there bo a dispute bet¬ 
ween the parties ab>ut tbe same. LaajHMAN 

Teli v. Seth DhanrupmAl, 12 C.P L.R. 39. 

(52) —in advance—Effect thereof as 
loan to fanaford. — A pa) moot of rent in advance 
is in effect a loan to tbe landlord to be applied 
theioatier in discharge of tbe tenant's obligation 
to pay rent as it accrues due. QOVIND RAG 
V. GoPAL RaO, 14 C.P.L.R. 65. 

Liability to pay arrears on snccession 0 
The conaition to pay rent due and in arrear 
which is part of tbe right of occupancy follows 
the laud aud affects the person upon whom 
the right of occupancy devolves. But a daugh*' 
ter inheriting to her father cannot be made 
liable personally to the arrears of rent that 
accrued due during her father's lifeiime. 

Mt. Janki Bai v. Mt. Bayabai, 16 C.P.L.R. 
65. 114 A. 381, Ff. 

{5i)—Enhancement of by a Palmpatdar— 
Land RtVenue Coje [Beran, s. 78 (8), nece^stfy 
of previous yiotice to tenant under.—In the 
absence of any “express agreement” such 
is roftrrod to in sub s (8j of s. 78 of the 
Land Ruvenuo Code (Borar) before a Palum* 
pafdnr could enhance the rent payable by bie 
tenant, he is bound to give noiiue to tbe latter 
accordiug to the moiLod laid down by the 
above sub section in the provisions of which are 
mandatory, lutheprisent case which was ^ 
suit by such a Superior Holder to co lect en¬ 
hanced rent, adm'ttidiy, no such noiico had 
bteii given to the lenaui, and the plainiiff was 
tbercloio held not entitifd to maintain the 
suit. DiNaJI Parbhaji V, DATTOBA aluts 

Santoshkao. 2 N L.R, 145. 

(55)— Agricultural hase—Burden of proof.— 
Whore the terms of a lease of agricultural land 
are in question and where both parties are agri- 
cuUurists. the burden of proving that the p amt 
land WHS let to tbo defoudant for less than a 
rtasonablo rent at the rate ordinary in the 
locality fir similar land in the same season, is 
upon the defendant. The wiiDrs^es who say iha4 
a fair ordinary rent was stipulated are prttrtO 
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facie more entitled to credit than those who 
assert the contrary. Maung SHANO v. MaUNG 
San BAW, L.B.R. 1893—1900, 27S. 

(b^)—Execu'ion of sale of land held under 
usufructuary mortgage — Decree-holder's right 
to sell such land,^ Defmriant was owner of 
certain lai.d; he mortgaged it to piaiutifi ; plain¬ 
tiff left him in possession as his tenant; defendant 
was dispossessed by a creditor in execution of a 
decree against him. Apparently defendant 
should not have been dispossessed, the land 
being in bis possession on behalf of plaintiff 
as usufructuary mortgagee, and all that the 
decree holder could do waslo sell defendant’s 
right or equity of redemption. Under such 
oircumstanoes defendant would prxma facie be 
responsible for the rent, his dispossession being 
due to his own fault and not to the plaintiff’s. 

Maung Chit Pon v. Maung hmon, U.B.R. 
1892 1896, Vol. 11. 613. 

{bl) —Tenancy—Presumption —Annual let- 
iiwp.—Where, as in Burma, the practice of an¬ 
nual letting is customary, the p esumptions of 
a relationship of landlord and tenant once prov¬ 
ed continuing to subsist is not so strong, as it 
is the case in other pans of India. It must 
always be open to a tenant in Burma to show 
that be is no longer a tenant, or, in other 
words. I hat ihe relation'hip has ceased to exist. 

Maung Kyaw v. maung ni, U.B.R. 1897— 
1901, Vol. 11. S35. 

(58j— Appeal, Second — Small Cause suit — 
Rent due to a landlord which tenant promised to 
pay to landlord's creditor — Whether such rent is 
rent for land — Cxv.Pro, Co.e yAcfKlV of I882), 
s. 684— Lower Burma Courts Act iVl of 1900), 
BS. 2 (6), 38-Revision—Erroneows order passed 
after consideration of facts and law Sale in 
execution — Lien—Purchase with knowledge of 
hen .—A, a tenant of B’s mortgagor, executed 
in favour of B a bond undertaking to pay to B 
the rent due to the mortgagor and the mort¬ 
gagor signed the bond as a witness only; beyond 
this there was nothing to show that he agreed 
to tbe rent due to bim being paid direct to B 
and written ofi against bis liabilities. B sued 
for paddy due on account of rent: Htldt 
that the right to the rent vested in the land¬ 
lord, and the tenant could not contract with 
a third party to divest bis landlord of tbat 
right, and that what B was suing for was not 
the paddy qua rent of the land, but merely for 
the amouno of tbe paddy due under the bond. 
Held, therefore, tbat the suit was not one for 
rent of land, nor was it a land suit, but that it 
Was of a nature oogniztble by a Court of Small 
Causes, and that constqupnily no second appeal 
lay under a. 581 of the Code of 1882, or under 
e. 30 of the Burma Courts Act. Where a 
person, who has a lien on property which is 
Attached and proclaimed for sale, informs in¬ 
tending purchasers of such lien, and a purcha¬ 
ser bids in spite of tbe warning, the purchase 
IS subject to the lien. (5 M. I. A. 27L, D.) 
Tbe decision of a lower Court which is arrived 
At after a due consideration of the facts and the 
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law applicable thereto, even though erroneous, 
cannot be luterferea with in revision. IVlAUNG 

Lon Gyi v. Rahman lhetty, 12 Ind. Gas. 
853. 12 L.B.H. b3d. R.) 

This citcular ciiculates letter to Judge of 
Bhaugulpc-re, infonouing bim that a ryot has a 
right in a Qistiict like his to deposit in Court 
sucn portion ol his produce as represenis tne 
rent aamiiiejly oue to the zemindar. Civ. Cis. 
Meemo, No. 4, 23 W.R. Rules and Ords. of 
the H.C. p. 8. 

Rent in kind—Bbaoli—See BEN. ACT X OF 
1859, ss. 3 and 4, 1 A. 301, P.B. 

Suit for—Oi fishery or Jalkar tenure— See 
Ben. act X OF lb59, ss. 6, 23, 3i C. 937 = 8 
C.W.N. «04, 

Intetvenor in—Suit— See Ben. ACT X OF 
1959, s. 77, 2 B.L.R. App. 16. 

See Ben. act X of 1869, s. 77, 6 B.L.R. 
App. 106. 

See Ben. ACT X OF 1859, s. 153, 1 N.W.P. 
157. 

See Ben. act VI of 1862. l B.L.R.S.N. 7(a). 

Right to pottah—Agrtemont fixing rent—See 
Ben. act Vlil OF Jb69, M^irsh 326. 

Damages for withholding receipts for reht— 
See BEN. ACT VIlI OF lb69. 2 Hay 5i6. 

Conversion of nukdx into bhowli rent before 
the submission of road cess return—/See BeN. 
ACTiXoF IbbO, 9. 4. 11 C.W.N. 211. 

Sums piyable by stall-keepers if—See Ben. 
Act IX OF i8b0. 88. 4 and 41, 11 C.W.N. 1063, 
P.B. = 6U.L.J. 342 = 35 0.82. 

Meaning of—See Ben. ACT VIII OF 1885, 
s. 3, cla. (3) (5), 8. 4 and s. 5, cis. (^) and (3l, 
17 C. 45. 

Portion of rent kept in abeyance by contract 
and not by grace of landlord— Claim by land¬ 
lord of that portion—Ennaucement—See BEN, 
ACT Vlil OF 1885, s, 29, 3 luU. Cas. 430. 

Enhancement suit—Reference to arbitration 
— Jurisaiciion of arbitrators to settle equit¬ 
able lent—See Ben. ACT Vlil OF 1886,9. 30, 
6C.W N. 614. 

Additional rent for additional land, whether 
can be determined—See BEN. ACT Vill OP 
1885, BS. 62, 158. ol. la). 6 C.W.N. 592. 

See Ben. ACT Vlil OF 1885. s. 63. 2l C. 383. 

Meaning ol—See BEN. ACT Vlil OP 1885, 
ss. 63 to 68 and ss. 72 to 75, 20 C. 264. 

The word—In the Bengal Tenancy Act, 
wbeiher includes interest—See BEN. ACT 
Via OP 1886, 83.58,59 and 67, 11 C.W.N. 
110 = 5C.L.J. 69. 

See Ben. Act VIII of 1885, s. 61. 21 0, 
680. 

First charge—See Ben, ACT VIII OF 1885, 
s. 65, 6 C.W.N. 834. 

Receipt of—by landlord’s gomistha from 
various tenants—D.vi^on of holding—See 
BEN. ACT VIII OF 1885, as. 65, 88, 6 C.W.N, 
823. 
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See BEN Act VIII OF 1885, s. 88, 2 C.W. 
N. 378. Note. 

See BEN ACT VIII OF lh85, s. 153, 25 C. 
571, Note = l O W N. 63. Note. 

Rent as used in ol. (r). s. 169 of the Bengal 

Teonnoy Act dne< not fxclude interest-5^6 

Ben. act VIII of 1885, s. 169, 11 GW.N. 
1106. 


Sfe Ben. act VIII OP 1885, ch. X, ■ 6 C.W. 

X1 • L/ 1 z • 


Entry in the record-of-rights constituting 
/acie evidence of- See BEN. ACT VIII 
OF 1885. oh. X, s. 101. 11 C.W.N. 153. 

Notification of ^^hief Commissioner of Cen¬ 
tral Provinces fixing dafe for payment of 

rent—Sge C. P. ACT XVII OP 1889 s 7 
8C.P.L.R. 7. ’ 


Effect of forfeiture of holding on decree foi 
arrears of-See C.P, ACT XVII OF 1889. s. 85 
16 0.PL.R. 88. 


Inamdars paying fixed rent to Zemindar 
whether bound to accept patra—M ad. 

act VIII OF 1865, 3. 3. 21 M. 116 = 8 M.L J. 
43. F.B. 


Pargana surrendered to and regrant by 
Government Rat'^s of rent—Terms of patta— 
See MAD. ACT Via OP 1865, 8S. 9 and 11. 


Prevalence of money rent for a number of 

years -Presumption of usage— Sre Mad Act 

VIII OP 1865. «3. 9. 11,3.3 M 177 p 0 = 14 
OW.N 938 = 20 M.L J. 596 = 8 M.L.T 141 = 
12 Bom.L.R. 648 = 12 C.L.J. 233 = 6 Ind. Gas. 


Suit after fasli for enforcing acceptance of 
patta—Amended p^tta ordered under s. 10, suit 
maintainable for—See MAD. ACT VIII OP 1865 
8. 10. 23 M. 616. 

Garden crops raised owing to improvement 
by tenant, landlord n^t eniiMed to enhanc'd 

on account of-See Mad. ACT VIII OF I 865 ’ 
B. 11, 2L M* 136. 


Payable in kind, legality of attachment pro 
ceedings in the case of—See Mad. ACT VIII Oi 
1865. 8. 40, 29 M. 75. 

See PUN. ACT XXVITT OP 1868. ss. 2. 11 
1 P.R 1S80. 2 P.R. 1880. 3 P.R. 1880, 36 P.R 
1880. 37 P.R. 1880. 

Pun. act XXVIIT OF 1863, s. 19. S') 
P. R« lfl8 1 * 

See U P. ACT XIV OF 1863, s. 1, ol. 3 
3 Agra 218. 

See U.P. act XVni of 1873, sa. 148, 183 

189. 4A. 237 = A.VV.N. 1882. 30. 

Payment of—In kind-Cess—See U P. Aci 
XIX OP 1873. 9. 66. A.W.N. 1885. 820. 

Determination of, by settlement officer—See 
U.P. ACT XVII OF 1876. 8. 40 2 0.0. 273. 

See U.P. ACT XII OF 1881. A.W.N. 1887. 
140, 

See U.P. ACT XII OP 1881, sa. 3,6, 8 (cl 
A.W.N. 1882, 60. 


R e 0 1—CO n i in ue i, 

See U. P. ACT XII OF 1881, 3 . 189, 21 A, 
247 = A.W.N. 1899. 47- 

See U. P. ACT V OF 1894, ss. 7, 8, 14. 6 
O.G 43. • » t 

See appeal —ACTS AND REGULATIONS, 16 
A. 51 = a.W,N. 1893, 204. 

Future And profits, attachment of —Prohi¬ 
bitory order to ghatwal, in execution pro¬ 
ceedings against him—See ATTACHMENT — 

SUBJECTS OF Attachment. 28 C. 4S3. 

Rent for the period bst-ween tho dates of sale 
and itp confirmation—Right to—See AUCTION 
PURCHASER, 9 Ind. Gas. 25. 

Cess and rent distinguished—See CESS, 1 
A.LJ. 537. 

Dak cess regarded as—When?—See CESS, 
21 G. 132. 

Right to realise rents and orofits due before 
confirmation of sale— See CiV. PRO CODE, 
1908. s 65, 0. XXI, r. 94, 7 Ind. Gas. 65. 

Morr-gagti Letting by mortgagee to mort- 
gagor—Rent in lieu of interest—nba»-ge-Print 
incumbrance— See CiV. Pro, CODE. 1908. 
0 . 73. 9 M. 57. 

See Civ. Pro. Code, 1908, s. 102. l L.B.R, 
69. 

See Civ. Pro. Code, 1908. 0. XLT, r. 6, 
25 C. 322. 

DispoFseflsion bv paramount title—Abate¬ 
ment of—See Civ. Pro. Code, 1908, 0. XLI, 
r. 23. 6 Ind Cas. 206. 

Commutation of bh^wli into nnfcdi rent—Sci 

Commutation op rent. 6 C L J. 727. 

Proceeding under Land Acquisition Aet— 
Whether abatement of rent can he made with¬ 
out the consent of the parties— See COMPEN¬ 
SATION. 7 C.L.J, 284. 

Redemption suit against mortgagee in posses¬ 
sion—Arrears of rent to he deductel—Coiirt- 
fee-See COURT FEES ACT. 1870. ss. 6. 7 (ix) 
17, 19 M. 16. ^ 

Suit to restrain collection of—Value of ro- 

liof-See Court Fees act. 1870, s. 7,14 0, 
L.J. 47. 

Lea«e—Agreement to pay additir^nal rent ia 
case of braaob -Penaltv or liquid damages 

—See Damages—Measure and assess¬ 
ment. 22 M. 453. 

Receipt of rent from mortgage^—D»nial of 
mortgage—See ESTOPPEL — ESTOPPEL BY 
CONDUCT. 2 Agra 48. 

Onus of proof »CooFont*dcoree for arrears of 

—S-*e Estoppel — Estoppel by judg¬ 
ment. 1 C L R. 628. 

Evidence-Jummabandi— Jumma — Waail- 
Bftki papers - Evidence of rate of rent— 

Evidence—Miscellaneous Documents. 

1 Agra Rev. 65. 

Suit for—Measurement of land —Report of 
ameen inprovious suit — Admissibility- 

Evidence—Miscellaneous Doouments. 

12 C L.R, 50. 
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of Decree by a co-sharer-landlord— 

See Evidence-Miscellaj^eous, lO G.w. 

N. 10:^4. 

R c-ipt for—No writing necessary — See 

Evidence act. i872. s. gi, i g.p.l R. i6. 

Acceptance of the reduced rent, effect of — 
See Evidence act, 1872, s. 9-2. 6 C.W.N. 60. 

Rate of rent,Evidence to contradict—Accept¬ 
ance of the reduced rent—EVIDENCE ACT 
1872. s. 92. 6 C.W.N. 242. 

Acceptance of reduced rent—Effect—When it 
will operate as binding contract—Waiver — 

Evidence act. 1872.8.92.12 C.L J. 439 
= 8 Ind. Ca8. 790. 

See Execution op decree—appeal, 

REVIEW. ETC . EXECUTION OP DECREE 

after. 17 B. 547. 

Decree-Transfer to another district for 
execution—5ee EXECUTION OF DECREE — 
IRANSPER OP DhCREE FOR EXECUTION_ 

Q GOURT’S JURISDICTION, 

'9 0. 295, P.C =12C.L.R. 361-9 l.A. 174. 

Will Gift of—And profits—Disposition of 
xiorpus Restraint on alienation and partition 
—OoDscructioD—5ee Hindu Law—Will, 7 
M L.J. 184. 

Rent accrued up to death nf previous tenant 

—See Inheritance, 5 C.W.N. 189. 

Arre^^s of—Interest on—See INTEREST — 
fiPECIAL CASES. 6 B.L.R. App. 119, 5 0. 102 
<==4 O.L.R 49, 7 O.C. 116, 

Interest on arrears of—Date from which due 

See INTEREST-Special Oases, 4 0. 594 

^3 O.L.R. 382. 

Rent accrued due under lease of lands in 
Native State -Leasee resident in British India 
—Suit foe arrears—BMtisi Iniian Court— 
Jurisdiction - See JURISDICTION — CAUSES 
OP JURISDICTION, 19 A. 450 = A.W.N. 1897, 

70i 

4 

Sile in execution—Suit to set aside decree— 
Jurisdioiion of Civil Courts—See JURISDIC- 

■TiON OP Civil Courts, a.w.n. I88i, 55. 

Suit to recover money paid as rent— See 

JURISDICTION OP Civil Courts. 3 B L.R. 

App. 114. 

See Jurisdiction of Civil Courts, 3 C. 

L.R. 8. 

Enhancement of assessment by Government 
Superior holder—Increased rent on account 

of -See Land tenure—In Kanara, 4 B. 
473. 

See Letters Patent, High Court, 1865, 
Madras, s. 15, 14 M. 406. 

See Limitation act. 1908, s. 12. 3 N.W.P, 

^ Mortgage — Receipt of —Not payment of 
interest—5ee LIMITATION ACT, 1906. e. 20. 2 
M 165. 

Payment of—Effect of— See ‘LIMITATION 
Act, 1908. 8. 20. 3 M. 57. 

C. VIII-66 
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Adverse possession—Mortgage — Receipt of 
rent for over 12 years—See LIMITATION ACT. 
1908, s. 28. 7 M. 26 

Suit for cancellation or modification of— See 

Limitation act, i 90S, arts, u, 120 28 0. 
676. 

See Limitation Act. 1908, arts. 85, 89. 
27 C. 663. 

Act VI of 1862 fB.C.), s. 10—Proceedings of 
Collector under—Rent how to be as’^es^ed— 

Sec Measurement of lands, 7 C. 69 = 8 0. 

L.R. 73. 

Proper measure of mesne profits—See Mesnb 

PROFITS—Mode op assessment, 8 G.P.L# 

R. 58. 

s^e Mesne profits- Right to mesnb 
profits. 3 B.L R. App. 99. 

Usufructuary mortgage—Lease on same day 
by mortgagee io favour of mortgagir—Rent 
m lieu of interest — Effect of lease — Se^ 

Mortgage -Redemption, 24 A. 521, P.C.— 
29 l.A. 148 = 7 0 W.N. 97. 

Interest over arrears of rent oavable in kind 
—Right to recover -See MULGBNI LEASE 12 

Bom. L.R-831 = 8 lad. Gas 4IL=3tB 506. 

Hindu Law -Manager of joint Hindu family 

granting a lease as such—Right t> sue for rent 

during life-time of manag^^r—Da^th of manager 

—Suit for-^ee PARTIES TO SUIT -GENERAL, 

18 B. 141. 

See PARTIES TO SUIT—GENERAL. 4 C.r,. 
R. 168. 

See Parties to suits—Adding parties 

TO SUITS, 17 B. 29. 

Payment of, under a mistake, is no valid 
plea in a suit in ejectment—S‘'e POSSESSION 

—ADVERSE POSSESSION, 4 Bom. L R. 23 = 26 

B. 410. 

Gomashta employed to collect rents—Power 
to distrain—R^tiOcation —See PRINCIPAL AND 
AGENT-AUTHORITY OF AGENTS. Mirsh 282. 

Purchase ot jote at successive rent and mort¬ 
gage sale-5ee Priority. 13 o.w.N. 412=9 

C. L.J 234 = 1 Tnd. Cas. 35. - 

What is—5ee PROVINCIAL SMALL CAUSE 
Courts act, 1887, sch. 11 , art. 8, 14 0 W N. 
994 = 7 Ind. Cas. 553. 

See Registration Act, i 908, a. 50 , I 8 B. 

355t F B. 

Enhancement of rent of Tiluklar-Oontents 
of notice-See BEN. Reg. VIII OF 1793, s, 61, 

9 O.Ij J . oAu. 

Sup^ Vof ^ 

43f=lfw;E'‘Ts3.''“' ® 

For period between sale under paini regula¬ 
tion and reversal thereof. liability of painidar to 

zemmdar for—5ce Ben. Reg. VIII OF 1819, 4 
C.L.J. 647. * 

Mortgage of tenure in possession under s. 13 
of Reg. veil of 1819—Liability for rent—S're 
Ben. Reg. vili op 1819 , s. 13 ,12 C. 185. 
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Non-payment of—Effect of—See EIGHT OF 
OCCUPANCY—Loss OF RIGHT. 15 C. 17. 

Decree for arrears of—Fraciional co-pharer 

— Sale in execution—Occupancy bolding not 
traiipferable by custom—See RIGHT OF OCCU 
FANCY- TRANSFER OFRIGHT. 4 G.W.N. 571. 

Suit against Secretary of Society for—Of pre¬ 
mises lei—Secrei ary when and how far liable 
as agent--Indian Contract Act, IX of 1872, s. 2-0 

— See EIGHT OF SUIT- GENERAL, 22 B. 764. 

See Set-off, a.W.N. 1899, 143. 

Kt'ceipts for—See SPECIAL OR SECOND 

appeal — Grounds of appeal, Marsh 
381 = 2 Hay 4J9. 

Receipts for—Comparison of signatures— 
Credibility of evidence — See SPECIAL OR 

SECOND APPEAL-Grounds of appeal, 

Mar^h 322 = 2 Hay 421. 

Sec SPECIFIC Relief act, 1877, s. 42, A. 
W.N. 1885. 194. 

Apportionment of—Transfer of lessor’s inter¬ 
est by operation of law—See TRANSFER OF 

Property act, 1882, ss. 2 (d), 36. 33 0. 7b6. 

Suit for potlab at fixed rale cf—Sec VARI¬ 
ANCE BE1WERN PLEADING AND PROOF, 
Marsh 371 = 2 Hay 422. 

Hypothecation for rent—Sec VENDOR AND 

Purchaser—Lien, 3 A. 433. 

Waiver of right to interest on arrears of—See 
Waiver, Marsh 394 = W.R.F.B. 117 = 2 
Hay 423. 

Lakbuaj lands—Of—See ZAMINDAR. 1 C.L. 
B. 3b6. 

Rent, Agra. 

See U. P. ACT XII OF 1881. 

See U. P. ACT XLV OF 1886. 

Rent, Bengal Act. 

See Ben. ACT X OF 1859. 

See Ben. act VI OF 1862. 

Rent Court, 

See Revenue Court. 

Rent free Estates, Bombay, Titles to, Act, 
See Bom. act XI of 1852. 

Rent Note. 

Rent note, stipulation in a, for payment of 
rent in case the tenant bolds over, does not ex¬ 
tend the period o( lea^o— See Bom ACT 111 OP 
1876, 1 Bom. L R. 464. 

Registration of, to hold as long as tenancy 
corttiiiues is crmpulsorily registrable See 
REGISTRATION AcT, 1908, 8. 17, 2 Bum. L.R. 
496. 

Rent, Oudh. 

See U. P. act XTX OF 1868. 

See U. P. ACT XXll OF 1886. 

Bent Recovery, Bengal (Under-tenures) Act. 
See Ben. Act VIII of 1865, 


Rent Recovery, Madras. 

See Mad. Act VIII of 1865. 

Rent Roll. 

Presumption—Sec Ben. ReG. VII OF 1822^ 
5. 9, a.W.N. 1886, 26. 

Rent, Sales in satisfaction of decrees for. 

See ACT Vlll OF 1835. 

Rent Settlement, Bengal. 

See BEN. ACT VIII OF 1879. 

Rent, Suit for. 

See ABATEMENT OF RENT. 

See Burden of proof—Landlord And 

TENANT. 

Ste Enhancement of rent. 

See Jurisdiction of Revenue Courts. 

See Landlord and Tenant. 

See Lease. 

See Limitation act, 1908, art. iio. 

See RENT. 

See RES JUDICATA — Competency of 
Courts. 

See right of suit — LANDLORD AND 
TENANT. Suits concerning. 

See Sai.e—Sale for arrears of rent. 

(1)— Reg- V of 1812 — Rent decreed at cer- 
tain rate in previous suit—Suit for arrears of 
renf—Notice unnecessary.—A dooreo in a for¬ 
mer suit fixing the rate of rent is suffiuent 
notice r r a subsequent suit for arrears of the 
rent i “0 decried and no formal notice under 
Rig V. of 18i2 is necessary. Ram.IEEBUN 

Bose v. Tripoora Dasee. W.R F.B 93. 

('^f—Rcff. XIX of 1814 —SM/mara— Suit fof 
rejit by co-sharer — Landlord and tenant — 
Caw5c of drfton.—Proceedings were taken un* 
dtr Reg. XIX of 1814 for panition of an estate 
amongst the several proprietors. From the 
time when the proprietors of the estate came to 
an agreement by wbioh they entered into sepa¬ 
rate possession of particular lands, the ryots 
continued to piy separately to the parties in 
whose share iboir laud-t foil the rents duo on ac¬ 
count of those lands, in anticipation of the 
comploiion and oonfirmalion of the butwara. 
Suost quently, however, the Commissioner qua¬ 
shed the butwarra proceedings, on the ground 
vhit ihoy included lands which had been sepa¬ 
rately resumed as a separate estate. One of the 
share-holders sue 1 for a fractional share of the 
rent payable by each ryot in the estate. Brld, 
that, m rospeot of the lands of the defendant 
wbich loll Within the share of a proprietor oihet 
than the p aintiff, no relation of landlord and 
tenant ex stt d between tho plaintiff and the 
defendant, and as tho plaintiff had not joined 
the other co-proprietors as partiOvS to the suit, 
and had not a-kod the Court to determine the 
question of h's r ghts as agtinst those proprie¬ 
tors under the Commissioner’s order, but had 
simply sued a tenant as if he had from previ¬ 
ous years been receiving rout from him, there 
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really wa-? no cause of action. KhEDOO GO- 

PEJUTEDAR V. Baboo Khoob Lall Singh, 
18 W.K. 148. 

{d)^Suit torrent — Government acquiring 
land for public purposes—No contract— Cause 
of action.—The Goveriiment bad laken in Uase 
neigh uouribg landsol others and bad at. one lime 
expressed a desire to lease the lands in dispute 
including the shares ot the pldintifis as well as 
theirco-shareri-; tutclaim being laid by another 
party under a mokurruree lea-e the property 
was abandoned and the lands taken under the 
powers possessed ty the Government tor acquir¬ 
ing land lor public purposes. The plaiutiS 
now sued the Government for rent. Held 
that there was no contract and accordingly no 
breach of contract, and the piaintih had there¬ 
fore no right to sue. Ramchand Budro v. 

The collector op JESbORE, 3 W.R. 
131. 

(4) — Joint property — Bulioara—Khas posses¬ 
sion—Juini tenant^ higkis ot—Suit for rent and 
mtsne profits—Cause of action. —A joint tenant 
is not euiitled toknas pospe^sion ol any portion 
of a juint and undivided property witnouu a but- 
wara. The obtuse ot aci.iou in a former uui-uc- 
cessiul suit fur rent against the co sharers of a 
joint tenant is not toe same as that in a subse- 
qiuent suit loi mcbue pr« fits between ibeeame 
parties. HUKEE DYAL GuOHO MuJOOMUAR 

T. GuBIND CHUNDEK Raul, 17 W.R. 3ti7. 

(6)— Htg. VllI Of 1819, s, 13,c/. 4.— Dur-put- 
neeaarf auiy oj, to give notice oj hts title to ryots. 
— This waa a buit torrent by a due putneedar 
who had paid a depobit in order to stay the 
sale ol the aupeiior tenure under cl. 4, a. 13, 
ol RiguUiiou Vlli of 1819. The de.endant 
pleautd payment ol his rent to the putneedar 
tfunajiue and without notice, and the High 
Court cuncuiied in the finding of the lower 
Court that the payment had been made as 
alltged. Although the p.aintifi, alter having 
bc.en put in po.-session of the leuure, was 
entitled lo theprofi.scf it, it was bis business 
to bee that efiectual notice was given to the 
ryois, and ii, in consequence of any neglect on 
hib part, or that of the Nazir of ihe Court, they 
remained in ignorance ol his iiile, they 
Cannot be compelled to pay over again rents 
paid by them to tne putneedar. NIL MONEE 

Royv. Mr. James Hill, 4 W.R. Act X, Rul. 
38, 

(6)-Regr. lof 1824— Land taken possession 
of oy Government officers for embankment 
Without legal formalities—Government trespass 
sets - Liaotlity of Government for rents aurtng 
wrongful use.— Case where it was decided that 
the Government were liable for rents of land 
taken lor the purposes of an embankment but 
not legally and lotmally taken possession of 
by itb (fiicers with re erence to R*g. lof 1824. 

The collector of 5r4 pergunnahs v. 
JOYNARAIN BO&E, W R.F B. 18 = 1 Hay 122. 

(7j— Act VIll of 1859, s. 97, not applicable to 
rent suits.— 8. 97 of Act Vlli ol 1669 does not 
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apply to suits instituted under Act X of 1859 
and does not preclude a person who has instituted 
and withdrawn a suit foc arrears of rent from 
bringing subsequently a fresh suit for 'he same 
arr. ars. BEER C HUNDER JOOBRA J v TaRINEE 
Churn Roy, 11 W.R. 46. iMarsh, 148, E.) 

(8)—Shif for arrears of rent—What should 
the plaintiff prove. —The plaintiS in a suit for 
arrears of rent under Act X of 1859, must 
establish the relationship of landlord and tenant 
before he can recover the arrears. MahOMED 
ASSUM CHuWDHRY V. KRISTO EOONDER 

TalookdaR, W.R. 1864, Act X, Rul. 39. 

19)—Suif for rent-Act X of Preli¬ 

minary requisite. —TJniiY the relationship of 
landlord and tenant is escabl shed between the 
parlies, a suit fi r rent will not lie under Act X 

of 1859. Nauth Tagore v. Mussamut 
LUCHMEE Kooer, W.R. 1864. Act X. Rul. 40, 

f 10) Heni-suii—Pelationship of landlord and 
tenant not proved — Special Appeal.—\n a suit 
for rent, no special appeal lies where the lower 
appellate Court dismisses the claim of the 
plainiifi solely on tha ground that there is no 
proof that the relationship of landlord and 
tenant exis's between the parties. KRIPA 

MOYEE DEBIA V. DROUPADEE OHOWDRaIN. 

24 W.R. 213. 

{^^)~Hecision of Bevenue Court in ejectment 
proceedings that there was no valid lease — 
Plaintig brought a suit in the Court 
Ol the Assistant Collecior to rfcover from the 
defendant arrears of rent alleged to be due" 
under a kabuliyat. The defendaut denied that 
he held under the kabuliyat and pleaded that 
he was not liable to the pUintiS for rent. It 
appeared that a lease was executed for the year 
1280 lasli, on the understanding that it might 
be extended, and, as a matter of fact, the plain¬ 
tiff obtained a dtcree for one year’s rent, and 
subsequeotiy received rent for two years and a 
half. U appeared that in 1885 the plainiifi 
served a notice of ejectment on the defendant, 
and the defendant disputed it in the Revenue 
Court under s. 39 of the Rant Act, and the 
Revenue Court decided in favour of the defend- 
antoD the ground that there was no valid Dase, 
i. e., that there was no relation of landlord and 
tenant between the parlies. Held that the 
existence of the relation of landlord and tenant 
was established by the decree of the Court and 
by payment of rent, and that as it continued 
until it had legally been put an end to, the 
failure of the plaintiff to eject the defendant 
did not affeCt the relation of the parties, but 
left the tenancy still subsisting, and that this 
relAiion of landlord and tenant was not affected 
by any remarks which the Revenue Court 
might have made in disposing of the applica¬ 
tion for ejecimeDt to the effect that there had 
never been any valid lease ; held, also, that if 
the defendant were in a position to get rid of 
the lease on the ground of fraud or other 
similar ground, it was for him to do so by 
action in the Civil Court, but that there was 
no authority for holding that the plaintiff could 
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only succeed oy first establishing his right to 
the land in a Oivil Court. TiKA Ram v. UDAI 

Singh. A W.N 1887, 28. 

(12)—Landlord and tennntSuii for rent 

when ma\ntainobh~Act XVIII of s. 95. 

—N ) suit for arrears of rent can 1 giUy lie 
unnl the rent rate on the land has been 
judicisllv determined by a competent Court 
such as the Revenue Court. The plnntifi m 
this case, who had not vet b^en recorded as 
proprietor according to the khpwat. and who 
had not filed an anplication under s. 95 N. 
W.P^ Rent Act XVdl of 1873, had no locus 
standi to recover arrears of rent, JOKHU v 

Alam Singh. A W.N. 1882. 25. 

(13(—Swif /or arrears of rent —Land siiuat’ 
ea oartly i,I the jurisdiction of one Court and 
partly tn that of anoth^r^Riqht to sue in one 
Court for rent due on the whoU—Civ Pro Code 
3882 ss. 4 A and 43—XU of 1881 (N. IV.p! 
Een(). s. 104.-Where a landlord had leased a 
quantity of Und situated partly in Oudh and 
partly in the North-West Provinces atone lump 
amount of rent for the whole held, that bo was 
entitled to sue the tenant in the appropriate 
Court of the North-We4 Provinces, within the 
jurisd.otion of which part of such prooerty was 
situated for the rent due on the whole of such 
property and he was not obliged to make any 
deduction from his claim on account of that por- 
tion of the property which was situated in Oudh. 
Held, also, that the fact of bis having made 
such a oeduction from his original claim did 
not disentitle him from suing for the balance. 

SRINewas. a.W.N. 

lo91, 47 

(14) Act X of 1859, under, (o recover 
arrears of fent Temporary dispossession. —No 
act of temporary illegal disposspsuon by a 
third party can take aw^y the right of the part 
owner of an estate to her share of the rent 
from the tenant. MUSST. WOOLAFUN v 
JEETUN LALL. 1 W R. 325. 

(lb) - Contract of lease in English form- 
Completion of contract-Suit for rent maintain- 
abU under Act X of 1859 -The panics to this 
suit bound themselves under an indenture driwn 
up in iho English form, the one to lease certain 
JanHs. and the other to pav rent for the same 
Such contract being complete in it->elf and 
undisputed, it was held that a suit for arrears 
of rent could be maintained under the contract 
although no ficpirau knbooleui was exeouted. 

Ki^bn Doss V. Horry Jeehun Doss, 10 

W*R. 324^ 

(16' Rfinf-sittf—iVon-regisfrnfion of kabu- 
liat - Evidence - Trial ot suit —Ad X of 1859 — 
Procedure by Co«rf.—Where the only issue in 
a rent-suit is whether the rent has been paid or 
not. the c<se may be tried, although the 
kabuhat is inadmissible in evidence owing to 
its not having been registered. [Rd, on. 24 0. 

20 3 In a rent-suit instituted under Act X of 
1659, the Court ought, in the first instance, to 
examine and cross examine the agents of the 
parties ; and having found that the parties are 
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at issue on particular questions, it ought to de¬ 
clare those issues and fix a dav fo*- hearing the 
on thnse is-^u^s, Dinon^th MOOKERJEE 
v. Debnath Mullick. 14 W.R. 429. 

(17' for rent by one co-sharer against 

another—Agreement between co-sharers-Main¬ 
tainability of suit.— Under an agreement by 
joint proprietors to the efieot that, if any of 
them should cultivate before partition, he should 
pay a certain rent, no suit would lie under 
Act X of l8o9 against such share-holder by 
ano'her shareholder for the latter’s share of 
such rent. Syrd HYDER ALI v. OMRIT 

Chowohry. W.R 1884. Act X. Rul 4? 

[O.. 20 W.R. 258 : R., 12 W.R. 4i8, 13 W.R, 
oy. j 

(18l-Co-s;iarers. Suit for rrsooctho shores 
of rent by-Necessily to join oHur cn-sharers 

before suit.-\Whero the pkin'ia., some of the 
co-ehHrers, whose ehjvree were clearly ascertain- 

cd, sue! for their respective shares of the rent 

pHyable brthe defondaote under an ikorarnama 
held thus there was no objection to their suing 
so, without waitiuR for the other parties who 
may be entitled tn rent, tn join, or adding 
^ein as parties U.MMT Chowdry v. SyoD 
Hyder ALI. W.R. 1884. Act X. Rul 63 

im-Plea of payment to third person-Add. 

trig of such third person ns party to suit. Per- 
missibility of.—In a suit for arrears of rent a 
third person, to whom the defendant alleged 
to have paid the rent, should not be made a 
party, as such a step would convert a simple 
suit for arrears of rent into a suit for the defer- 

immoveable property. 

Nago rao Jaigeo Brahmin v Balaji 
Jageshwar Brahmin, is c P L.R. i. (s a 

App. ■ 13 A. 64, 8 C. 719. R.) 

of rent-Suit by dat- 

patnidar for proportionate rent-Nm hinder 
of other darpatnidars - Pie, is — Prnclice- 
Su villages were granted in a uafni to R, and 
n thess SIX villages the defendant held lands 

at a certain annual rent. R sublet the village^ 

Thf aTn’"r 'nd two to J, 

The amount payable on ncoount of the last 

two villages was admitted to be a certain sum 

respect oUN fonds sUuTted'’ 

the plaint.fl could not sue separatX from J 

On the omtrary bo admitted that the rei^t ni 
IS lands in the two villages hold bv J was • 
cerUm sum and the issue on which he went 
0 trial was only whether he was responsible to 

(U) that the defendant went to trial on tha 
understanding that he was the teLnt of thl 

‘ha four villages which 
gmally bore a certain rent; that the plea that 
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the plaint failel to disclose a title in the 
plaiotiS to sue separately from J, the holder of 
the other two villages, baviog been designedly 
abandoned in the first Court, should not be 
entertained iu the lower appellate Court. 

Bbaja Ejaij Roy v Sayama Charan Bhutt, 
6 B.L.R. 623=15 W.R. 20. 


Rent, Suit for— continued. 

the defendant, having set up an alleged 
mouroosee potiah, which was found, apparently 
on good grounds, to be fictitious, c mid not fall 
back upon the rights which he might have bad 
under that section. PETUMBKR SHaHA v. 

Jebun Singh Burmonee, 2 W R. Act X 

Rul. 6. 


(21)—M'kurraree title—Decree for arrears of 
rent — Djfect.^A 'tnukutraree tiile giving right 
to hold cenaiu Jands at certain rates, when 
once judicially established, cannot be sec aside 
by a person, who subsequently obtained a 
decree lor arrears of rent at diSirent rates 
without referei ca to such title. RaJ ROOP 

Roy V. Chowdhhy Oogra Narain Sing 
W.R. 1864, Act X. Kul. 85. 


(26) Rent in kind —Staf for money value.-^ 
The Kent Act recognizes payment in kind as 
rent. Non payment m kind theref're, must 
be an arrear of rent, and a suit for the 'money 
value of the grain, as it stood when it was 
ready for delivery, and ought to have been 
delivered, is sustainable as a suit for rent 
Krishto BUNDHOO Bh(JTTACHARJEE V* 
Rotish Shaikh, 25 W.R. 307. 


(22) — for arrears of rent^Real lessees 
in possession—Ostensible holder of lease not 
denying liability —In a suit for arrears of rent 
against a dur~putneedar, where the plaintifis 
have elected lo proceed against the real and not 
the OBteusiblo holders of the teoure and the 
Court h^8 found that the re*! lessees were in 
poosession, held that the relation of landlord 
and leuaub existed between the plaintiffs and 
the real lessees, and they were liable for the 
rents, unless there was a special contract to the 
contrary, that is to say, unlfess there was a 
special contract that the person whose name 
was used should alone be liable. JUDOON \TH 
PAUIi V. PROSUNNONATH DUTT, 9 W R. 71. 
[R-, 14 W.K 12.] 

♦ 

(23) —Apreeweni between mortgagor and mort¬ 
gagee as regards vayment of rent—Rights of 
mortgagor to recover rent, —As a general rule, 
a mongig ir and mortgages do not stand in toe 
telatiou of landlord and tenant, but tbeic 
position depends altogether upon the terms 
of their ooutraut. If the mortgagee executes 
a lease in favour of the mortgagor, stipulating 
to pay him a certain amount annually as rent, 
he is, as lar as the payment of that sum is 
ooDcerncd, a tenant of the mortgagor, and any 
arrears ol such rent must be sued for under Act 
X of 1«69. BlSSOROOP DUTT V. BINODE 

Bam Sein. W.R 1864 Act X. Rul. 93. 

(24i —Attachm-ntof land of Unant^Collection 
of rent bjys'Ztwal -LiibilUy of tenant- —As a 
general rule, a plaiutifi who has attached the 
lands of a tenant, and has collected the rents 
due by a sezawal^ would not be entitled to 
claim from tne tenant the difference between 
the oolitiotions mtie by the sezawal and the 
actual rents Jhoomuck Chowdhry v. 
G. Anderson. 5 W R. Act X, Rui. 40. 

(25) —Act X of 1659, s. 4, presumplim of 
occupancy under, not clatmible by defendant 
with fictxlious pottah —In this suit for rent at 
an eiihariced rate, i<> was objected in second 
appeal that the Judge ought to have taken 
into consideration the fact that the defendant 
had held fur 20 y* ars at a fixed jumma and I 
that the pi esumptiou should have been made 
that he had so held at that rate since the time 
of the Permanent Settlement, under s. 4 of 
Act X ol 1659. The High Court decided that 


(27) Right to rent—Disclaimer by petition, 

A simple petition is sufficient to e labie a 
party lodisclttm rights to rent duly conveyed 

to him Shibdyal Tewary Chowdhry v. 
biddyamoyee Debia Chowdhrain 18 

W.R. 271. 

{2^)— Claim for rentSet off ~k claim for 
rent caunot oe pleaded as a sec off in a suit lor 
money pud by the plaintiff on account of 
revenue to protect a lease in the nature of a 
mortgage to him. Heera LaLL v. BisHEN 
Suhaye, 1 W.R. 296. 

(29)—Landlord and tenant—Suit for rent — 
Eniorcement oj condition in kabooleut—Flea of 
previous omission to en/orce. —Where a kaboo- 
leut outained a condition that the rent should 
be paid monthly, the face that the landlord 
did not enforce the condition strictly is no 
defence to a suit to recover the arrears of rent 
due. PEVREE MOHUN MOOKERJEE V 
BrOJO MOHUN Bose. 22 W.R. 428 


(30)—Piirc/iaser of ijara put into possession — 
Diability for rent. —A person who has purchased 
an t;ara and who his been put formally in 
possession by the Revenue or Judicial authori¬ 
ties, after a contest in the most regular manner, 
is legally accountable to the zemindar for the 
rents of the ijara, whether he collects them 
from the ryots or not. Rajah IndoO BHOO- 

suN Deb Roy v. Chunder Coomar Roy 

5 W.R. Act X, Rul. 58, 


{3i)—Rent-suit—Plea of discharge.—Where 
a defenlaut in a suit for rent alleged that the 
plaintiff had appointed a tehsilduc to collect 
the rents direct from the tenants and that be 
had paid it to the tehsildar. Held that the 
lower Court was wrong in raising the only 
issue, VIZ., what amount, if any, was tho 
plaintiff entitled to recover.” It should also 
have decided whether the tehsildar was ^ap- 
pointed or not. The defendant should not 
have been left to try the question in a separate 

suic. Dxrimba Debia v. Nilmonee Singh 
Deo. 13 W.R. 266. 


(32 )—Suit to set aside mokuraree lease—Evic¬ 
tion. Id is not competent to a zemindar to 
sue to set a^ide a tenant’s mokuraree lease 
when once that mokuraree in a suit between 
them had been adjudged to be valid, and a- 
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claim for enhanced rate dismi^^sed in conse¬ 
quence of that hndiog. But it is quite comoe- 
tent for a ijemindar to sue to eject a party hold¬ 
ing on an alleged UDkuc-iree. he having never 
recoguised him as a tenant at all. hot treating 
him simply as a trespisser. SHAH ANWAR 
ALI V. NUND KISHORE PEUSHAD. 1 W R. 222 
[/?., 5 VV.R. Act X, 3 ] 

(33) Rent or kabuliat, Suit for — When iniin- 
(ainable^ A suit for rent or kabuliat is not 
m^int linablo where it is shown that the de'end- 
ant has never held the p *sition of a tenant, 
nor occupied the land in such a way as to ren¬ 
der him heretofore liable for rent, but has for 
a long piriod held ihe land as rent-free. The 
prtma facte rent-free holding must be set aside 
in some other suit before r»‘nt can bo obtained. 

Mahomed Myanoboo hek v. Mahomed 
Syad Khan. 1 W.R. 15 . [F., 5 W.R. 62 ; R.. 

8 W.R. 188.] 

Idi) — Rent, Suit for—Plea of dispossrstion— 
Title .— In a suit for rent, where the lessee .set 
up the pica of dispossession, but was unable to 
show that bis lessors h»d no title and that the 
person who ousted h'm had title, h^i that the 
defence failed. RUNG LaELSINGH v. L.ALLA 
ROODAR Pershad, 17 W R 386. 


(S')! — Suit for rent and eviction—Waiver of 
trespass-^Decree for tise and occupaiion .— 
Where the tenant, with whom land was settled 


for a term, held over, and two others claiming 
to be the repre ciitatives of a former tenant ilso 
entered into it and began to collect rent from 
the under-tenants, hthi, in a suit by the z inin- 
dar, agiinstall llio three as trespassers, lor 
the amount of rent due and for eviction, that, 
though, if the tenant alone had remained in 
actual posses>ion, he might bo mide liable as 
having held over, a do.;reo for use and occupa¬ 
tion might bo given against all the three 
defend tnts, a.s the pi ^intiff had elected to waive 
the trespass SUKNOMOYKE v DeNONATH 

Gir SUNNYASEE. 90. 908 = 13 C L R 69 (22 

W.R 331, 21 W.R. 208, F) [R.. 25 Q. 321 , g 
O.C, 29G.1 


(36) W.dow'sestate—Sole for arrears of rent. 
— Whore a widow’s estate is sold fnrarroarof 
rent it is not merely the widow's life interest 
that is tr.in.'-ferrei, and the reversionary heir 
cannot f.llow the osra'o afior her doith. 
TiLUCK ClIUNDER CllUKEItBUTTY v MUD- 

DON Mohun Humi.min Joogee 15 B L R 
143. Noie = 12 W.R. 504. (/A. 15 W R a’iq- 
Evpl., 15B L.R. 142 = 23 W.R. 174: R. 24 
W R. 306, 1 0. 133 = 2 I. A. 275, 26 0, 285 ] 

(37) — SuU to settle future rate of rent, if 
mamlainable. Apart from special statutory 
provisions, Courts of ju.^tioo have no power to 
Beetle the rate of rent for fu'uro years between 
the occupier and the owner of land. MUDHOO 
SOODUN HOYv. SUEEBUTTY BHUTTACHAR- 
JEE, 25 W.R, 488. 


(38)-/ia/0 of rent for (ii£[erent ryots—Rent 

ruhether depends on stze of holding or ryot's 
circunistances—Judge not to fix tenn in vent 
suit by landlord,^Held, that the Court could 
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not fix one rate of root for a ryot who expends 
his own capital and another fir a rvot who is 
compelled to borrow it. The rate of rent 
which a Undlnrl has a right by law to demand 
does not depend upon the size of the holding 
or the circumstances of the ryot. What is a 
fiir and equ'table rite for one rvot for tho 
lands of a similar deseriptjoo and with similar 
advantages in the same neighbourhood mast 
also be fair and equitable for ano'^hor so far as 
the lindowoer isoncerned. No such distin¬ 
ctions w^re mvde when the Government 
as-^c^sed the Und tax aod reoeivel the revenue 
throu'h the Zimindars and no such distinc¬ 
tions ought to be made now. Tn a suit by a 
rvot having a right of oconpanoy for the 
delivery of a pottah, if the parties do not avree 
as to the term, the Gdl^ctor mivfix^uoha 
term as he mty think proper, not excoading 

ten ^etr.s, subie-t to the proviso contained in 
s. 76. Act X of 1859. But this does not expend 
to cases in which a Undowner .su“s for a 
kabuliat. The diffirenno between the two 
cas'^s is this that a right of occupancy is the 
right of the ryot. It does not also give the 
landlord a right to compel him to continue 
his occupation. The Judge, therefore, oaonot 
fix the term, cither in those cases in which 
the laodlortl sues f r^nt, or io t^ios® in which 
he sues for kibuha's. T^.\tE 3 HlLL 9 v. 
ISHORE GHOSE. W R F.B. 131. 


(39) — Di{f.>rent tenures — Jummas —Rent — 
Whore the juramas of diff>rent tenures aro 
distinot, the tenure must be treated as such, 
and the rent ch%rgei a^'cerdinglv. D'BEE 

Churn Dry v, Srrrshtee Dhuu Chucker- 
BUTTY, 17 W.R. 346. 

(40) —T-in^s, of fair rate of rent 

this suit for as<:ossniont of the r«nt of 
certain tanks, plaintiff-apnollant was held not 
to bo bound by t he rates which the Government 
may have thought pronor to accent. Th« suit 
was therefore remind.-d to the Judge for finding 
whatw'uld ho the fair an! equitable rate for 
tanks independently of any actsof G 'vernment, 
RAMCHUUN Ran'ER.TI y. KlSTO DEEQ.AR, 3 
W R. Act X, Rul 132. 

(411 Suit for rent at enh'inred rates —Wnfictf 

Declaratory decree —Lakhiraj —In a suit to 
recover arrears of rout at enhanced rites, when 
the question of the liability of the tenure to 
onhiincement has been put in issue and fully 
trio), a dooreo miy bo given declaring the 
tenure liiblo to onhancemout, though notice to 
enhinoe is not proved. In a suit for onhanee- 
mont, where the defen^'O is that the Und ia 
hkhiraj, the plaintiff should prove that the 
dolondant has paid rent. If the Und h\s h-eu 
in fact h'*l 1 rent-free, the vslidity or invalidity 
of the lakhiraj, tenure cannot be tried in such 
a suit. The question should be tri-^d in a suit 
to resume or assess. GuM VNI KazI v. HARI- 

HAU Mookrimer. BLR. Sup. Yol. 15- 
Marsh 52i = w R.F B li3 [P., U W.R.SS, 
14 W. R. ^85 : O , 3 W R 178.] 

Hil-Agreemml to pay rml—Nealigmct— 
Diminution of rent — Ground for deduction of 
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rent. —An ijara^ar contracted to pay a certain 
real anoually. The contract provided that if 
the rent-roll of the estate was diminished in 
consequence of the ryot running away or giving 
up their land, or of the lands being washed 
away or in any other manner, then a corres¬ 
ponding deduction should be made in the rents 
of the ijara. The ijaradar cla med a deduction 
for a certain amiunt which he had not collected. 
Reid thatfhe ij acadar was not entitled to claim 
a deduction, as the decrease in rents was solely 
owing ro hi'^ own negligence to collect the rents. 

Bissoroop DQTT V. Einoderam SEIN, 3 W. 

R. Act X, Rul 10. 

(13 )—Suit (0 determine rent — O^er to execute 
•pottuh —Condition. —In a suit to determine 
the race of rent which the plaintiS ?s entitle 1 to 
claim in respect of his laud, by odering to exe¬ 
cute a pottah at bha*^ rite, he is bound to make 
an unconditional offer to execute a pottah at 
the rate directed by the Court, without miking 
it a condiiioQ to the execution of the pottah 
that all previous arrears shiuld he paid at the 
rate so fixed. G.M Reily v. JudoO NATH 
Ghuttuck, 25 W. R. 175, 

(44t Suit for renf—Fee for te<iting coin —■ 
Variation of rent. —Where the Judge decided 
that, although Rs 30 6-6 hid, f )C a great 
number of years, been paid by the tenant, 
Rs. 29-15-0 only was paid as rent, the remain¬ 
der being a kind of cess or fee for testing the 
ooinpiid. Hdd, thit this finding did nob 
am’^unt to a varying of the rent of the tenant* 
DW\RKANaTH SlMGH ROY BaH\DOOR V. 

Nub Coomar Bose, 20 W R. 270. 

(45) — Variance between pleadingand proofs 
Suit for rent in kind under kabuliat —OtswissaZ 
of suit for failure to prove kxbuliat—Decree at 
rate admitted by defend int. —Where, in a suit 
to recover Rj. 185-7 3. being the value in 
money, of arrears of rent for two years which 
the plaintiff alleged to be payable in produce 
Under a kabuliat executed by the defendan s’ 
father, the defendants denied that the rent was 
payable in produce and alleged that the kabu¬ 
liat had been set aside, that, under a subse¬ 
quent arrangement m ide between the parties, 
the annual rent payable by th^rm was fixed at 
Rs. 2), and that the plaiutiff had sued them 
on a previous occasion for rent m m )ney and 
not ingrain and had obtained a decree ani 
thit rite, aul the Judge, finding the defend¬ 
ant’s case proved, held that as the pliintiff 
had set up a false claim, he was not entitled 
to a decree and dismissed the suit; that 
the plaiutiff was eucitle 1 1 1 a deer ^e for arrears 
of rent at the full rate admitted bv the defend¬ 
ants, Kishem Mohun Mookerjeb V. R\JOO 
Dey, 13 B L R. 245. Note = 19 W R. 233. 

(46) —Miafee —Nuzzerana to Govern¬ 

ment through lambardar ^Reaumotion of maafee 
^Confisc itionJorrebelhon —Auction-sale — Pay¬ 
ment of nuzziranx to lambardar— Suit to enforce 
payment — Jurisdiction—Act XIV of 1863, 

1, cl. 4.—A certain sum was during the 
existence of the maafee grant pxid Nizzer- 
ana to Governmeab through the lambardar* 
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After the maa/ce was resumed and a Goveto- 
ment jumma assessed upon it, this sum as 
Nuzzirana continued to be paid until the 
interests of the holder of the resumed w-ia/ee 
were^ confiscated for rebellion and sold at 
auction. Alter confiscation and before the 
auction-sale, the Government allowed the 
am >unc to the lambardar by deducting it from 
the amount of Government revenue paid by 
him. Held (<a) that the Government, in 
arranging that the payment should be made of 
this Nuzz’rana through the lambardar did, ia 
effect, convey to him (the lambirdar),' aa 
trustee on behalf of G>vernmenb, such aa 
interest in the estate aswmll enable birn to 
sue for aud enforce its payment; (6i that under 
the circumstances, the piymentof Nuzz>rana 
appeirei to be present in acknowledgment of 
propriety title in the nature of a rent charge, 
and {■:} that a suit to enforce such pa^mmt 
might be brought in the Revenue Court under 
cl. 4. s. 1. Act XIV of 1863 SYUD ZAHOOR 
HOSSEIN V. ASSUD ALI, 2 Agra 3/8. 

{41)-Act Xof 1859. s- 2^~~Landlord atid 
Milgooziree land-Rent.—^here Und 

has been he'd as a bigh, ani no other right or 
interest therein is shown, it becomes oriinarily. 
on the r«*m >val of the tree.s, a portion of the 
malgooziree land of the village ; and the occu¬ 
pant who brings it under cultivation is liable 
to the pvymmt of rent. If the landlord and 
himself cinnot bv agreement fix the rent, a 

suit for rhe determination of the rate is main¬ 
tainable under cl. 1, s. 23 of Act X of 1859. 
But where the defendant sets up a right of a 
higher description, and one wholly inconsistent 
with the existence of the relation of lindlord 
and tenant, and it appears thit there is a 
contest between the parties as to their resooc- 
tive rights ani positions, the clause isinapolic- 

Seetaram. 

o M. W. XT> lo« 

(48) for hous-^.rent — Jurisdiction of 
Revenue Court.—Woero the land in respact of 

which the pliintiff seeks f)r a at aa 

enhiQced rate of rent, is not land held for 
agr 1 cultur. 1 l purposes, but lini on which a 
shop stands, the ship being the thin^ for 
which the root is oaid, and the land merely aa 
adjunct to it, heli that, under such circum¬ 
stances, a suit cinnot lie in the C>llecb-,r'g 

p M^DANRvm Dsb, 

1 iS L K 8 N. 11 >a). 

(49) -Lunds wi‘h builiings^Suit for rent— 

R venue Court-Jurisdiction.—\ suit for reat 
duo not solely f )r land, buc also for buildings 
IS not oig-iizibla by the Revenue Courts! 

Maharaj\Dhiraj MahtabChand Baha¬ 
dur v. Makund BArjti\BH Bose 9 b l r 

^ ^ b.l.r. App! 

14- 16 W.R. 464, N )te ; Expl , 15 W R 241 : 

R-, 9 B.L.R. 115, Nite= 15 W.R. 463.] 

(50) —Rent—Liquidated damages. Suit for —- 
JurisiicUon.—A suit to recover the amount 

due to the plaintiff from whom the defendant 

purchased a house formerly belonging to the 
plaintiff and standing on his own lakhiraj 
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land under an oral agreement that, so long as 
tbe bou^e was uoc rtmoveJ, he would pay tbe 
plainiifl a ceitain sum per month, is not a suit 
for rent tui oue lor liquidated damages, and 
is, tbeielore, cugniztbie in the Civil Court. 

Deb Nath Hoy chuwdhky v. Rally Kisto 
KoY CH*.>\VUHRY, 1 W.R. 2. 

(51l for rent — Intervenor claiming 

ona - t/urtidiCHuw.—Where the delendaut in a 
rent suit, wuiie admittiog having paid rents 
to the plaintiti lor lormer years, lelused to p+y 
the rents now sued for on the ground that a 
third party claimed the laird, held that the 
pldiniifl was entitled to a decree, ihe question 
as 10 tbe r»ght to rents depending I'D the receipt 
01 tbe nnt of foimtr years, ana ihat tbe inter- 
vebor bbuuld to leitrreo to the Civil Court lor 
the aosection of bis ngnts. KaSHEE NATH 

Biswas v Muddun Mohun chattekjee, 

1 vv.h. 91. 

(51-aj—.dcf VIII of 1859, s. 7Z~Act X of 
Iboy. s n~Inteivtnor. —Where the defoiidauc 
ID a suit tor arrears ol rent at au enhanced ia<e 
pleaded that ne bad sold the holding to a third 
party, who theieupou asktd to be added as a 
neieiidaiit, htld mat such intervenor could not 
be made a pa.iy lo the suit. KaLINATH HoY 
V. ibWau t.HA^DKA GHOSAL, 2 B.L K. P B. 
89-11 W.R. P B. 23. 

(62) — Sait bttwetn kutkeenadars— Jurisiic- 
fton 0/ (JiVd and litVtnue Courfs.- Tdo pl.iiut 
iff, the kuiktcnadar of a certain share, sued 
the defendant, the kiiikeenadar of iho remiin- 

ing sLaie, l» r rent in proportion to his alleged 

share, and the defciiUant, although admitlmg 
hi8 relatien of louaucy toaecrlaui extent, dis¬ 
puted tbo extent of the pUmlifl’s share. Held 
that the qutsi ion of the extent of the share 
could to uecidi-a only by the Civil Court, and 
that the Civil Court could decide and could give 
complete relief with reference not only to the 
extent o! the shares, but also with reference to 
the question whether the aelendant had paid 
the rent claimed or not. VerasUT HOSSEIN 
V. JHUGDHaREE SiNGH, 13 W R. 89. 

(6Z)—Auction-sale of ciops-Terins of sale-- 
lAabihly to pay rent — Htjnovat of grain— Im¬ 
plied contract—Jurisdiction.— T;\xo defendant, 

being aware of a notification that certain crop 
was subjtct lo the landlord's claim (or rent, and 
of the landlord’s right by law to dUtrain the 
crop, and tboreby to prevent its removal Ir -m 
the land, booaino the purchaser of the crop at 
auoiioii and assoiiiod to the terms of the sale, 
one of which wa» that the crop oought was-o 
be rtgaracd a^'subject to the landlord’soUim 
for rent. The landlord also, being awaro of 
this condition ol sale, allowed the romowlof 
the gram (lolinquUbing his right to distrain) 
Upon tbe understand.ng that the defendant 
atsenied to and became liable to pay ihe Imd- 
lord’s claim lor rent. Held that, from these 
oircumstance.--, a oouiraot between them might 
be iulerred whereby the defend mt became lia¬ 
ble to pay ion default of the tonani) the rent 
due. Held also that tbo defendant could not 
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bo sued in the Collector’s Court to enforce this 
obligation, and any suit in tbe Revenue Cour& 
Will not affect the landlord's right to enforce 
this obligation in the Civil Court which alone 
has jurisdiction to entertain such suit.; ACHUL 
V. GUNGA PERSHAD, 2 Agra 73. [p^.. 3 A. 

433. J 


(54)—Cesses over And above actual rent, 
suits for—Jurisdiction — hevenue Courts— Ex 
judgment-Evidence—T.nant ordered ia 

pay cess or dem md of particular year, not 
coinpeUible to pay same on for euer.—Suit in a 
KbVtfuuo Court for oenaiu cesses over aud 
aoove the rent due from the ryot Toe claim 
was dismissed, an ex parie judgment tendered 
in evidence by the piainti0 being nj-cted by 
the lower appellate Court. Held that, apart 
from auy ovidouce, plainiiff could not rtcover 
the ce^ses in question. Tne suit was under Act 
X of 1859 which gave the RjVcnuc Courts juris¬ 
diction iu suits lor arrears of rent, but nut in 
suits to recover additional cesses. B. li further 
that, although tbo lower appellate Ct.urt waa 
wrong in having impugned the judgment which 
the piaiutifi had adduced, m r^ly because it 
wasanex/^arfedecUiou. the ju Igment could 
certainly be no conclusive eviienoe as to the 
liability of the defendant to piy the cess in 
question. Simply because the defendant had 
been adju Iged lo pay a particular cess or other 
d^mind m a particular year, it would not 
follow that he could be o mpilled to so pay it 
on tor ever, OrJOON SahOO v. ANUND SiNQHr 
10 W.R. 237. [H„ 24 W.K. 4.1 


(55) “5wif for rent—Cause of action — Suit 
based on pottah admttled by defen iant. — A 
plaiutiS basing his otuse of action on a putneo 
pottah held and admitioi by the defendants, 
IS not entitled to mainiaiu a suit for rent. 

Dhunendro Chunder Mookekjeb t. 
John Watson Laidlay, 20 W.R 403, 


(56) —Cfatm for arrears of rent joined UX 
claim for reewery of possession-Civil Court.— 
Where a claim lor arrears of rent is juined to 
a claim for recovery of possession, tbe suit can 
only be entertained in the Civil Court. In such 
ca-es, a plaintiff is not to be forced into two 
Courts for the purpose of obtaining the full 
relief he requires. BiSHEN DYAL SINQH V, 
SaRUB NaraIN SINQH, 4 N W R 32 






of gard m attached to house--K 
suit by a les ee of a zemindar to obtain from a 
suo-lessee who is not a cultivator the rent of a 
gar len which is attached to a house and 
anoilhry to tbo enjoyment of the house ought 
to bo brought in the Civil and not in vho 
Revcuo Curt. R\JaH SHYVM SINGH V, 

Musst Maharanee Punohum Majbb, 

2 Agra 243. 


i5S)—Dd/,iul( of payment of Itisi-Kuruk 
bez wul appointed umier terms in lease — Suit 
oy latKilord for loss sud tined - Jarts iiction— 
CiVil Cd4»f.-Plaintiff gave certain lands iu 
arm to the defendant on the unders.anding 
(provided for m the lease) that, if any of the 
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'kists remained unpaid, she should have the 
power of appointing a kuruk sezawul to make 
collections direct, and that, should any loss 
accrue, the tenants should be answerable for 
it. A default occurred, and the kuruk sezawul 
was appointed and the plaintiff now sued to 
recover the alleged loss. Agreeing with the 
lower appellate Court, the High Court held 
that the suit would lie only in the Civil Court 
and not in the Revenue Court. The claim in 
suit was not referable to the relationship of 
. landlord and tenant as existing between the 
parties, but to a separate demand for loss 
consequent on the sezawuVs misfeasance. 
Anund Moyee DEBIA V. Khirodhur HOL- 
DAR, 2 W R. Act X, Rul. 45. 

(59) Bond securing paymeniof debt by assign¬ 
ment of rents—Suit for refund of the collected 
rents not appropriated for, bond triable only by 
Civil Court .— The defendant and his father had 
lent money to the plaintiff on bonds, payment 
of which was secured by assignment of the 
rents of the plaintiff’s estate. But instead of 
liquidating their bonds according to the terms of 
the assignment from the collections of the 
^tate assigned, they brought a suit on the 
bonds and obtained a decree. Plaintiff thereon 
instituted the present suit f^c a refund of the 
collections made from the estate but not 
^propriated to the payment of the bond debts. 
Eeld that such a suit was not a suit for 
rent but one tri.ible by the Civil Court. 

Shaikh ali Mahomed v. Kena^am Ghose, 

8 W.R. 123. 

(60) Sharer or representative of sharer — 
Suit irivolving right to collect rents-Jurisdiction 
of Civil Court. —The main plot set up in this 
case was that the Civil Court had no jurisdic¬ 
tion in the matter, but this plea was held to be 
imtenable. The Civil Court had jurisdiction in 
^e case, the real contention in which was of a 
Civil nature, i e., the right to collect rents as a 
sharer, or as representative of, or deriving from, 
a sharer. The decision of the case depended 
on proof of a certain alleged partition defining 
particular shares. HURRO CHUNDER Roy v. 

Obhoy Chunder Sircar, 2 W.R. Act X. 
Rul. 72. [R., 12 W.R. 418.] 

Suit for rent — Title—Jurisdiction of 
Revenue Court — Agency—Rights of plaintiff — 
Defendant, Biability of .— In a suit for rent, the 
Revenue Court has no jurisdiction to go into 
the question of title between the parties and 
determine it. Where, in a suit for rent, a 
third party, as plaintiff’s agent, had been 
receiving rent for him from the defendant, 
held, that it was sufficient to establish the 
liability of the defendant lo pay his rent to the 
plaintiff. RAMGOTTY MU.'^DUD v. GOURISH 

Chunder Panray, 17 W.R. 14. 

(62 »— Suit for rent on Zur-i-peshgeo lease land 
Jurisdiction of Civil Court .— In a suit to re¬ 
cover rent reserved on land, let out on a zur-i- 
f^shgee lease, where the remedy sought involves 
in its details different jurisiictions, held that 
the zamiudar should bring this suit in the Civil 
Court as the suit was in itself one ^nd as in 

C. VIII—67 
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the civirCourt only he could obtain substantial 
Dyal, 2^5 “ DINKOB 

(63) —Sait against co sharers — Sub-lease— 
Jurisdiction. A suit against co-sharers and 
durtjaradar for rent and damages in respect 
of a mehal, of which a sub lease was granted'bv 
the defendant co-sharers, through whose mis- 
feasance the plaintiff was kept out of his pro- 
perty should be brought in the Civil Court 
The durijaradar, who was proved to be in no 
way the plaintiff’s tenant and to have in no 
way obstructed the plaintiff from obtaininc 
possession of his share, must be exempted from 
liability which must fall on tho co-sharers 
alone. Radhajeebun MdSTAFEE v DenO- 
NATH Banerjee, W.R. 1864, Act X. Rul. 49. 

(64) —Jurisiic^iort of Revenue Cozirfs.—Huq- 
i-zemindari, cognizance of—Act X of 1859 —A 
suit claiming huq-i-zemindari could not be 
brought in the Revenue Court as Act X of 1859 
IS not applicable to it. JOWAHDR Lald v, 
SUTTAN ALI. 12 W.R. 214. 

(65) Act X 0/ 1359, Jurisdiction binder res¬ 

pecting rent in kind—Distinct agreement apart 
from rent, not within Defendant held 

from the plaintiff a putoee under lease reserv¬ 
ing rent in money. He also entered into a 
separate agreement, by which he undertook to 
deliver to the plaintiff a certain number of 
goats, certam quantities of straw and other 
articles yearly. The present suit was brought 

co recn-erthe value of the goats, straw, and 

other articles, of which delivery bad not been 
made according to the terms of the separate 
agreement. The defendant conteuded th^t tho 
separate agreement for the delivery of the 
goats, straw, etc., was an agreement for the 
payment of a portion of the rent, inasmuch as 
the articles were to be deemed as so much rent 
and that, therefore, this suit was subdiantiallv 
one for rent, and ought to have been instituted 
UQder Act X of 1859. The High.'Oourt, however, 
held, that, although Act X applies to suits for 
rent reserved m kind, the straw an i other arti¬ 
cles. which the defendant undertook to deliver 
were the subject of a separate and special 
agreement which was wholly unconnected with 
the question of rent; and the breach of eontraefc 
with respect to theirdelivery could not therefore 
be made the subject of an Act X suit.’ Bhuboa 

SOONDUREE DEBIA V. NaWAB SYOD jYNrir 
ABDIN, 8 W.R. 393. JVNUt 

m-Money agreed to be paid in respect of 

Government jumma, Suit by OovemmZt Z 
recover not a suit for arrears of rent cognizable 
under Act X—Junsdiciion of Civil CoUrt — 
Ihe present suit was brought by Government 

as for money due. The resumed lakheraj. land 
m respect of which the cUim arose, was resuml 
ed so far back as the year 1839. The suit • was 
not one for arrears of rent, but a suit by the 
Government to recover the sum which tho 
defendants had agreedi to pay in respect of the 
claim of Government to its jumma fot a period 
prior to the Settlement of 1859. Tbe‘ cas© was 
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not, therefore, within the Collector’s jurisdio- 
tion, but was one properly cognizible in the 
Civil Courts and the lower Court should not, 
therefore, have rejected the plaint on the 
ground that the suit was one oognizible by the 
Collector’s Court alone under Act X of 1859, 
as a suit for arrears of rent. THE GOVERN¬ 
MENT V. Hushumtoonissa BIBEE, 2 W.R. 
Act X, Rul. 106. 

(67) —Ground rerit xnclrided inhou$ereni — 
Claim regarding ground rent, cognizable bp 
Revenue Court under Act X of 1859.—Act X of 
1859 declares all suits for the rertof lands to 
be cognizable solely by the Collector of land 
revenue under that law, but it makes no 
mention of the rent of houses. House-rent 
may however include the rent of the ground 
upon which the house stands, and to that 
extent tbe claim to the ground-rent would 
perhaps be cognizable by the Revenue authori¬ 
ties, if it were possible to separate the items of 
ground-rent from tbc other items forming the 
aggregate of the house-rent. Such course not 
having been applicable in tho present suit 
brought to obtaiu possession of the building 
occupied as a shop m the bazaar, tbe action, 
from its nature was held to be cogniziblo only 
by the Civil Court. RAM CHURN SINGH 
KETTREE V. MEADHUN DURJEE, 8 W.R. 90. 
[Cons.. 17 W.R. 161.] 

(68) — ActXof 1859— Suit against lessees and 
sureties — JurUdiction of Revenue Court .— 
There is no provision in Act X of 1959, which 
confers on ihe Collector jurisdiction to take 
cognizmee of a suit against sureties of a lessee. 
Id a suit by a landlord against lessees and their 
sureties for arrears of rent under Act X of 1859. 
a Revenue Court is at liberty to boar and 
determine the suit as against lessees, over 
whom it bas cognizance, though it cannot do 
so as regards sureties, wbo are outside the 
scope of tbe Act. The joinder of sureties in 
such suit does not necessarily put au cud to 
the (‘u'lt altogether on tho ground that the 
CJiUses of action are d'fferent. DOORQA PER- 

«HAD V. Raja sheoraj Singh, 5 N W.P. 

222 . 

(69) —Acf X of l850-4cf XIV o/1863-Rfnf 
in kind—Suit for maintenance of money rent, — 
There is no provision iu Act X of 1859 or Act 
XIV of 1863 for tho cognizance by tho Revenue 
Courts of a suit for maintenance of a money 
rent, on the allegation that tbc zemindar is 
attempting to substitute a rent in kind for tbe 
money rent previously pail. BaINEE v. 

Mahomed ali khan, 2 Agra 307. 

(10)—Suit by farmer for refund of rent, not 
maintainable in the Collectot*s Court under 
Act X of 1859. - There cannot bo a suit in tho 
Revenue Court for refund of rent paid by a farmer 
yoara ago, which ho might h^vo then refus¬ 
ed to pay. MaDHUB CHUNDEU BIDYARAT- 
TON V. TARA SOONDAREE OOOPTANEE, 2 W. 

R. Act X, Rul. 91. [R., 3 0 L J. 143.] 

(7 ])—Jurisdiction — Lease bonaini—irrears 
6f rent—Act X of 1869.—In a suit for arrears 
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of rent on a pottah wbioh, though admitted to* 
have been granted to C, was said to have been 
taken in his name by defeudants, one of the 
defendants P.N. alleged that be and another 
(deceased) had taken the lease, and that the 
two remaining defendants, J.T. and P.Q., had 
no interest therein, while J.T. and P.Q, 
claimed tbe right of paying rent for a share 
which they alleged was in their possession; 
held that C being tbe person to whom the land 
was leased, and who agreed to pay the rent, was 
by law tbe tenant, and the Collector, therefore, 
(under 8 W.R.F.B. 431) had no jurisdiction to 
try the suit. Held also that the Deputy Col¬ 
lector bad DO jurisdiction to determine the res¬ 
pective rights and liabilities of the several 
defendants, seeing that be could not do so 
without going into evidence extraneous to the 
lease. One person has no right to pay rent 
due from another, unles? be can prove that he 
bas a share of the land on lease. ROY PRIYA- 
NATH CHOWDHRY v BlPINBEH^Rl CHUCK- 
ERBUTTY, 2 B.L.R.A.C. 237 = 11 W.R. 120. 

(72) —Benami execution of lease — Suit for 
rent—Jurisdiction.—^ suit against A and B 
for arrears of rent under a lease alleged to have 
been granted to A and B's name, whore B 
admits that he executed tho lease but only as 
benamidar for A, while A denies tbe existenoe 
of any relation of landlord and tenant between 
himself and plaintiff, is not maintainable in a 
Revenue Court, such Court boiug inoompotent 
to try the question whether A was the party 
bone&cially interested in the lease. KiSHBM 

Buttee Misrain v, Mr. b. L. Hickey. 11 
W.R. 406, (8 W.R. 429. F.B., Rel. on.) [F., 

9 C. 383 = 11 C.L.R. 577 ; Cons., 18 W.R. 35.] 

(73) —ilci Xof 1859—Suif for rent—Benami 
fenanfs—Jurisdiefion.—A Revenue Court has 
no jurisdiction to try a suit under Act X of 1659 
to recover rontirom the defendant on tbe ground 
that ho was tho beneficial owner, and that tbe 
parties, who wore the ostensible tenants, were 
benamidars. HURISH Ohundkr|ROYv. FURNA 
SOONDAREE DEBIA, 18 W. R. 125. 

(74) — ActX of 1859—Sui( for rent of arhats, 
ghats, etc, — Revenue Court, — Jurisdiction. — A 
suit for rent of lands where the rent comesfrom 
arhnts, ghats, hats, and bazaars tbereon, doea 
not form the subject of Aot X of 1859. It must 
bo brought iu a Civil Court. HARI MOHAH 
SlRKAR V. MonorIEFP, 9 B.L R. App. 14 = 
15 W. R. 464. Mote. (9 B.L R. App. 13, 2 B. 
L. R. App. 39, 9 W- R. 260. 3 B. L. R. A. 0, 
61. 9 W. R 651, F.) [ApoL, 27 0. 239; 
Expl., 9 B.L.R. 115, Note = 15 W. R. 463.] 

{15)—Putneedar*s liability /or dak charges^ 
Suit by samindar against putneedar under Act 
VIII of 1862, B.C., not mainfntnab/e under Act 
X of 1859. —Plaintiffs, zemindars, sued defend¬ 
ant, tbeir patucodar. under his Auboofeut, for 
the expense to which they bad been put on 
account of dak charges under Act VIII of 1869 
for which tho putneedar was liable under bis 
engagement. The lower Courts gave plaintiff 
a dooroo. Defendant appealed urging that the 
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present suit was oogniaablc by the RoTenu© 
Court under Act X and not in the Civil Court, 
and the High Court held that the claim did not 
fall within the deminds cognisible under Act 
X of 1859, the words of the provisions of which 
could not be legitimately construed so as to in* 
elude them. Ruttan Monee DoSSEE v. 

Baboo Jote.vdro Mohan Tagore. 6 W. R 
ActX, Rul. 31. 

(76) —Written statement— Not verifiei—Dis¬ 
missal of sait—Defendants held trespassers — 
Suit for possession by defendants-Jurisdic¬ 
tion.— a written statement has baen 
put in without the verification of the defendant 
and the same is allowed to be on the record, it 
18 the business of the Ojurt to take notice of 
the ^allegations which it cootaios and frame 
issues accordingly. Where a suit for rant has 
been dismissed on the ground of defendants 
having besn trespassers, the latter cannot 
bring a suit for possession in a R jveoue Court. 

^DHA Chuhn Roy V. Moran & Co., 13 

W.R. 342. 

in)—Jurisdiction—Suit for arrears of rent — 
Suit on covenayit in lease to recover arrears of 
rent of mine.—A leased to B for 25 years, com¬ 
mencing from October 1855, certain aurungs, 
or piecss of ground, at certain rent payable 
monthly, B entering into a covenant to pay 
the rent. The property leased was a loha 
mefml or iron mine, and the lessee used it as 
such and erected smelting furnaces. Held that 
a suit by A against B, on the covenant in the 
lease to recover arrears of rent, was properly 
not brought under the Rent Act; that “ lani” 
as understood in reference to Act X of 1859, 
had a lioaited signification, and referred to such 
land as is made use of for the purposes of 
▼egatable or animal reproduction. Khvlut 
GHUNDBR Ghose V. MINTO, 1 Ind. Jur. 

iv.s. 426. 

(78) Jurisdiction — Suit by one putneedar 
^u%nst co-putneedars for rent .— A suit by one 
of a body of putneedars against his co-putnee* 
dars for his sbace of the rents collected by the 
latter is cognizible in the Civil Court, and not 
under Act X of 1859. SOOBHUD SINGH v. 
Mbeto Sing, W.R. 1864, Act X, Rul. 12. 

_X of 1859, s. 23, cl. ^—Jurisdiction 

Suit for rent of stone’guarry.—A suit for 
A^ears of rent and cancellation of a lease 
where the land (part of a hill) had been leased 
tor quarrying stone, with a small area required 
for the huts of the stone cutters, and looked 
upon by the parties as necessary and accessory 
to the main purpose of the lease, was held not 
to fall within the purview of cl. 4. s. 23, Act X 
of 1859. SHALGBAM V. MUSST. KUBIRUN, 

61 = 11 W.R, 400.(1 l.J.N.S. 
426. Appr.) [F.. 9 B.L.R. App. 14.] 

(80)—Aci X of 1859. s. 23. cl. A—Trees cut 
down by tenant—Suit for half their price — 
Jurisdiction, —A suit for half the price of trees 
cut down by the tenant, and claimed by 
the landlord by right of usage, does not lie 
under ol. 4, s. 23, Act X of 1859 in the 
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Revenue, but in the Civil Court. TOHUL ROT 

V. Moonshee MahaDEO Dutt, W.R. 1864 
327• * 

(81) Act X of 1859. ss. 28, cl. 4 and 162 — 
Lease of several estates. Suit to recover rent 
under Estate situate in territory to which Act 
not extended—Rent for such estate—Jurisdic¬ 
tion of Civil Courts when suits could not be 
brought in Revenue Courts. —Viheto the rent 
reserved by a lease of several estates is a 
lump sum the claim cannot be split and appor- 
tioned. simply because one of the estates is 
situated in a place where Act X of 1859 does 
not apply. The provisions of s. 162 of Act X 
of 1859 can only be read as referring to suits 

brought to recover rent of estates, situated 
m districts in which the Courts constituted bv 
the Act are established. In the commence¬ 
ment of the section, its provisions are confined 
to suits brought under the Act,” a suit 
brought to recover rent, partly due in respect 
of estates situate in a district in which the Act 
IS not in force, cannot be held to be brought 
under the Act- Sem6ie.-There is authority 
for holding that the Civil Courts may entertain 
suits which cannot be brought in the Revenue 
L-ourts, although a portion of the claim is of a 
nature of which the exoluuve co-mzinoe is 
given to the Revenue Courts. OOSMAN Kh \N v 

fS ingh, 3 N.W.P. 42 ! 

1 O C. Supt« l«j 

j /or u^e of a ferry—Bena 

Act X of 1959. s. 23. cl. 4 —A suit for tolls for 
the use of a ferry belonging to the plaintiS was 
not maintainable under Act X of 1859 s 23 

4. Furlong v. Treelochun Singh 
M arsh 304 = 2 Hay. 698. ^^^ngh, 

(03)— to enforce right to erect golahs at 

^4 coZ/eef duties Act X of 
loj>9, s. 23. A suit for enforcing an alleged 

right to erect poZa/is at certain ghats, and to 

collect duties from persons using them, was 

nota suit on account of any right of pastuc- 

age. forest right, fisheries, or the like.” within 
s. 23 of Act X of 1859, and the Collector had 
no jurisdictiOD to entertain it, FuRLONfO v 
JOHUBREB Loll, Harsh 194= 1 Hay 453 

(84)—S«if for ground rent-Jurisdiction.— 

A suit for sround-reat of a land on which a 

golah stands cannot be insti^ut^d in a Revenne 

11 W R PEBSHAD. 

11 w.K. 203. (9 W.R. 62. F.) 

m-Suil by one cosh trer for moiety of rent 
of land in possession of another-Jurisdiction- 

Act X of 1859, s. 28.-3. 23 of Act X of 1859 

of vhe plaintiff is to a moiety of the rent of 
attain land in the possession of his co-sharer, 

Mittunlal SAH^ V. Sheik Nadur. 1 

W.K. 53. [R., 12 W.R. 418.] 

(86)—.4c; X o/ 1959-Co-s/tarers, legal post- 
tion of-Liabihty to pay renc~Jurisdiction ~~A 

^ against another is not 

cognizable by the Revenue Court under s. 23 of 

Act X of 1859. The legal position of co-sharers 

in an estate occupying separate portions of it 

for their own purposes is, that each possesses 
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aod holds in respect of his several right to enjoy 
that which is b'S own. If any one holds a por¬ 
tion of land larger than bis share, either as being 
greater in extent or in value, the inequality 
may be recttfied by a partition : or if a dispute 
arises on a division of the annual profits, it 
may be adjusted in a suit for an account in 
which the rights and equities of all the parties 
can be fully dealt with. But such a suit is not 
oognizahle under Act X of 1859. If a co-sharer 
occupies a portion of an estate larger than that 
which he is entitled to hold, by renting 
it from one or the rest of his oo sharers, 
he migh be sued for the rent of such land un¬ 
der Act X of 1859) by the person or persons 
with whom he engaged. In the ordinary 
oase of cultivating share-holders bolding at a 
rent which iscoUecteJ by a putwaree on behalf 
of the entire b 'dy, the liability of each culti¬ 
vating co-shirer to pay rent for bis holding, 
must, in the absence of u^age, agreement, or 
evidence to the contrary, bo deemed to be 
single arid entire. Bat if there is an agreement, 
either express, or which can be implied from 
the conduct of the pvrties. that the occupying 
ahare-holder should pay separately to each of 
his co-proprietors a certain definite sum in 
respectoftbc share of such co-proprietor as its 
rent, there is no rea-<on why such sum should 
not be recovorod by such co proprietor by a 
rent suit before a Collector. KALEB PER- 
SHADv. Shah Lutafut Hossein, 12W.R. 
418. [Appl„'20 W.R 258; R., 9 C.P.L.R. 

1*3, 7 A.L J. 90=1 Ind. Cas. 975.J 

(87)--t/unsHcfion—Sutf for rent—Rent from 
tolls—‘Act VIII {B.G.) of 18G9.—The provisions 
•f Act VIII (B.G ) of 1869 do not permit an 
action for rent derivable, as far as the lessor is 
eoDcorned, frem tolls collected by the lessee 
from persons resorting to a certain hat. Such 
a suit is not cognizkblc under the provisions of 
the Rent Law. ROUEUT SWI v. ISfiUR Chun- 
DER MUNDUIi, 20 W.R. 146. 

(86)— Act Vin {B.C.) of 1869— AgricultiLraX 
holdings—Erection of building — Proprietor* s 
consent—Right to holi land in perpetuity — 
Filing of pi tint—Further statenunt by plaintiff 
after filing of defendant's written statement .— 
Act VIII IB.C.) of 1869 applies only to agricul¬ 
tural holdings and does not apply to disputes 
regarding a street in a town. The mere fact 
that a building has been erected on a land with 
the consent of the proprietor of the cslato, does 
not give to the occupant a right to hold the 
land perpotutlly at the same rate. If the pro¬ 
prietor with an ultimate view of raising the 
rent brings a suit for ejeotmont, ho has a right 
to have his title to eject determined in that 
suit. [dppL, 3 0.L.R. 543.] After written 
atatoment was filed in a suit for ejeotmont, the 
plaiiuiff, without loivo of the Court, filed a 
further statement without the claim that he 
made in the pliint and substituting iu its place 
» claim for onhancemont of rent. Held that the 
supplement’ll Atatoment of the plaintiff must bo 
rejected. THE COEEECTOR OP MONGHYU v. 

Hakim Madar Buksh, 25 W.R. 136. 


Rent, Sait for—continued, 

(89) — Act VIII of 1869 (B.C.)— Jurisdiction 
—Swif for dustoorut — Rent—Dismissal of suit 
—Fresh suit — Act VIII of 1859—Ground not 
taken in special append—Practice.—Dustoorut 
is not rent. Therefore a suit for dustoorut is 
not cognizable under Act VIII of 1869. The 
contention at the bearing of the special appeal 
that) even supposing the suit for dustoorut was 
not really a suit for rent, it was not liable to 
be dismissed, in orderihata fresh suitmightbe 
iostituted under Act VIII of 1859, is not tenable 
when that was not taken as one of the grounds 
in the special appeal. RAM CHURN Banerjbi 
V. ToRiLA Churn Paul. 18 W.R 343. 

(90) —i4cfXlV of 1863—Lumb'^rdaree right, 
suit to recover —Com?n'W’onon actual collection 
— Jurisdiction. —Act XIV of 1863 has no clause 
applicable to a claim by a limbardar to recover 
a 10 per cent, allowance made payable to him by 
the terms of the administration paper, this lam- 
bardaree right not being s rictly a commission 
on actual collections made by him. bub being 
rather a payment stipulaiol for in his favour 
by the settlement papers. It is properly re¬ 
coverable in the Civil Court. KHOOBEE v. 
AKBAR, 2 Agra 322. 

(91) —Arrears o/retif. Swif for — Jurisdiction 
— Oudh Rent Act. XXll of 1886, ss. 124 and 
124 A — Civil Court — Appeal. —Where the 
quoation is whether a suit ought to have been 
instituted in a Civil Courtorina Rent Court, 
held, that whoa such an objection to jurisdic¬ 
tion was taken in the first Court, and on appeal 
the appellate Court has before it all the 
materials ncoessarv for the dotorraination of 
the suit" it shall decide the appeal without 
entering into the question of the jurisdiction of 
the Lower Court lo entertain the suit. In the 
schedule atbaobed to a tenant's lease, compris¬ 
ing both agricultural and Don-agricultural 
lands, there was i ©division or specification of 
the amount of rent p iyable on eich separately, 
but one lump sum of rent for both. Following 
the rule of law laid down in Oosinau Khan r. 
Chaudhari Sheoroj Singh, (5 N W. P, 42) held, 
that a suit for arrears of rent, based on the 
said lease, was oogniBahlo in a Civil Court. 

abdulaziz v. NA\y\n Malika Mukhadra 
UZMA Badshah Mahal Sahiba, 1 O.C. 
Supp. 1. 

(92) — Prospective rent, Determination of— 
ifokurari lease.- A suit for the determination 
of the rate of rout, for the onbauoement of 
which notice was sent and which the defendants 
are liable to pay plainiiff in the future, is a 
suit which will Ho under the law. Though a 
poltah confers a contingent bolding on the 
lessee and his pnsterity, it is therefore a mokn- 
rari pottah. ASOUR ALI v. WOOMAKAN^ 
MOOKERJEE. 25 W R. 318. 

(93) — Decree for rent. Condition for w:ecu- 
fton by means of endorsement of amount on 
bond given by plaintiff to defendant, — Plain¬ 
tiff lot an estate in farm to defendant and there 
was a condition that the rent should go in die* 
ehargo of a bond exeouted by the plaintiff in 
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favour of the defeod int. In a suit for rent by 
the plaintiS, the Deputy Collector passed a 
decree with a proviso that it should be executed 
by endorsing the amount ou the above bond, 
and neither party objected to such a course. 
The first appeliafie Court, however, threw out 
the case on the ground of want of jurisdiction, 
but the High Coun holding that it was wrong, 
remanded the case with the direction that any 
rent found due will be pud by endorsement on 
the bmd as deci led by the Deputy Collector. 

Golucknath Roy v. mr. k. Broody 6 
W.R. Act X. Rul. 47. 

(94)— for Teat, inaxntaitiabie against 
tenants in possession — Registration not essen- 
/iaf.—Tnis was a suit agtinst several parties 
for rent ani the lower Court had wrongly 
considered that, unless the defendants were re¬ 
gistered tenants, too suit coulj not be main¬ 
tained. This was a mistake. If the defendants 
or any of them were shown to be in possession 
as tenants, the suit can Da maintained Whether 
they are registered or not and those not in pos¬ 
session can be struck out. JERABUTOONISSA 

Khanum V. Ram Chunder Doss, 6 W.R 
Act X, Rul. 36. 

{^b)—Far^yiing lease-Rent—Arrears — Re¬ 
venue Court Jurisdiction. — Where a person 
took a farming letsj from another, Agreeing to 
pay him a certain yearly rent and stipulating 
to pay him half of the enhanced rent (which he 
might succeed in realising from the ryots) held 
that a suit by the lessor for recovery of his 
moiety of enhanced rent wml.i lie in the Re¬ 
venue Court. SRIMVTI BHABATARINI DASI 
y. J. Grey, 2 B.L R.A.C. 152 = 11 W. R. 7. 

^ B.L.R. F. B. 

32, -D.) 

(96) Dwelling-house — Suit for enhancement 
of rent^Collector’s jurisdiction.—The Collector 
can take oogniztnce of a suit foe enhancement 
of rent of a dwellnig-bouse m a village. 
ABDUL Hamid v. Dongaram dey. 3 B.L.R. 
App. 133. (2 B L R, App, 39, D.) 

(96-a) -Enhancement of rent—Act X of 1859, 
*’.^*^* A notice of enhancement does not come 
within 9. 17 of Act X of 1859, where the ground 
alleged for the claim of higher rent is merely 
that the productive powers of the land have 
increased or that thereat paid is below the pre¬ 
vailing rate paid by neighbouring ryots. Ram 

baran Singh v. Bhajan dobay karpar- 
Daz 6 B L.R. App. 133. N(a) = llW.R 313, 

6 B.L.R. App. 155, NoLe=*12 W.R. 537.] 

(96-5)_4cf VIII (B.C.) of 1869-Enhance¬ 
ment of rent—Jurisdiction, —A suit foij enhance¬ 
ment of rent, on the ground of increased value 
of the land by reason of the existence of a dis¬ 
tillery, the said increase of value not being 
Attributable to any of the causes specified in 

^ 1859, will not lie under Act VIII 

(B.C.) of 1869. Braja Nath Kundu Chow- 
?hiryv. a. Stewart, 8 B.L R. App. 51 
16 W.R. 216. [R., 3 G.L.R. 643.] 

Jurisdiction — Revenue Court—Rent 
^t--QuestUm of eektte,^lt is 
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competent for a Revenue Court in an Act X suit 
to go into matters connected with title and to 
decide whether property is joiut or separate with 
the View to prove the relationship of landlord' 
and tenant between a plaiutifi and a defendant 
who alleges that the property, is the ijmalee of 
himself and plaintiff. MOHESH DUTT v. 

Baboo Beg Narain Singh. 16 W.R. 82 (8 

W.R. 428.F.B., R.) ’ ' 

(98) —Rtvenue Courts — Jurisdiction—Suit 
or rent-Pleaof payment by burmt—Proof of 
execution Of burvdt, by lanalord. —Where in a 
suit for rent, payment by a burrat is pleaded 

by tbe tenant, and It is proved that the land¬ 
lord had executed it, the Revenue Court has 
jurisdiction to try the qmstion ot burr at. 

PuRNOo Chunder hoy v. Nund Lall 
Ghose, 7 W.R. 2S. 

(99) Suit by assignee of land for arrears of 
rent Revenue Court—Jurisdiction .—A Reve¬ 
nue Court has jurisdictiou in a suit for rent 
brought by the assignee of the laud ; aod has 

also jurisdiction, so long as the nature of the 
plaiutiff s claim is not changed, to enquire into 
matters which have subsequontlv tik-u place, 
and which may only aff.-ct the d-femiant’s 
answer to the pi.*imiff’s cl lim. ISHAN CHUN¬ 
DER sein V. Kenaram Ghose, i2 w R. 381, 

(100) - Revenue Court — Jurisdiction—Suit 

for rent for land enjoyed in excess,—Where a 
tenant held land in excess of thit for which he 
had been paying rent, the Revenue Court had 
jurisdiction to entertain a suit for rent for 
the excess land, provided there had been no 
lease or express c.>utracL limiting the lauds of 
the tenancy, in which case the tenant becomes 
a trespasser in respect of the excess land and 
the jurisdiction of the Revenue Court becomes 
ousted. Sham Jha v. Doorga Roy 7 W R 
122. [H.. 22 W.R. 246.J ’ * ' 

UOl)~Jurisdiction—Revenue Court—Arrears 
of rent. Suit for ~ Practice—Rate of rent—Evi¬ 
dence.—A. suit for arrears of rent at an enhanc¬ 
ed rate is cognizable by a Revenue Court, 
though It is not brought for determination of 
the rate of rent at which the defendant should 
be required to give a kabooleut. In ascertain¬ 
ing the prevailing rate of rent it would be an 
error to strike an average between the wit- 
nesses on both sides. The proper plan is to 
ascertain upon which evidence reliance could 
be placed. RowsHUN Bibee v. Chunder 
Madhub Kub. 16 W R. 177. 

{102)—-Rent, Suit for— Landlord and tenant 
Questions to be tried — Revenue Cowrf— 
Esfoppef.—Plaintiff sued the defendant in th& 
Court of the Mamlatdar ior the balance of rent', 
due for certain years, in respect of certain 
lands. The defendant pleaded that he was the 
owner of the lands, and that the suit being 
one of right to land, not to rent, could not bo' 
carried on in the Revenue Court. Held (i) 
that the proper questions in such a suit were 
whether the defendant bad occupied the land, 
as tenant to the plaintiff during the years in 
qaeatioDt and what rent remained due; (ii) 
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that the Court cannot frame any issue as to 
the title to the property, inasmuch as to record 
such an issue would have been, upon the mere 
allegation o( tbe defendant, without any proof, 
entirely to alter tbe position of the plaintiff 
and to oblige him to prove a title to the land, 
when it mig^^ be that the defendant had 
actually received possession of it from the 
plaintiff and bad agreed to pay him rent for it; 
(lii) that tbe suit Wiis a dispute regarding rent, 
within 8. 31, cl. 3. Reg. XVII of 1827, and (iv) 
that this was not a suit " in regard to tenure” 
or in which the right to possession of land” 
was claimed, wiihio iho meaning of s. 1, cl. 
1, Act XVX of 1838. Ill a suit for reut, what 
the plaintiff is obliged to show is that the 
defendant is bis tenant, and has made a con¬ 
tract either expressly or impliedly with him to 
pay for the occupation of tbe land. In such a 
suit, the defenJant is not at liberty to set up a 
title in himself, and thereby deprive the 
Kevenue Courts of jurisdiction. A tenant is 
estopped from disputing the title of his land¬ 
lord, during tbe tenancy; the real question in 
the suit being whether the defendant is the 
plaintiff's tenant and has made such a contract, 
either express or implied If the plaintiff failed 
to prove this, bo would not be entitled to re¬ 
cover rent from the defendant; and if he proved 
it, It would be unjust to treat the suit as one 
to try the right to ibo land and thereby deprive 
him of tbe benedt of tbe estoppel which tbe 
defendant would then be under. N.B.—The 
above was ihe decision of Couch, J , when the 
question was referred to him in consequence of 
the difference of opinions expressed by i^ewlon 
»nd Tucker, JJ, BAl MahalAKSHMI v. 
ANDHAUU KESHAVU.4M NAUSI.A RAM, 2 B. 
H.G. m. 

(103) —Decree for rent - Jurisdiction of Collec¬ 
tor — Court executing decree—Act VIII of 1859, 
s, 288.—Tbe Coll.cfor, in a dooroo for rent, is 
not competent to miko a special dirootion as to 
payment such as that realizition of the decree 
should be against the property of judgment- 
debtor. Under s. 288, Giv. Pro. Coda, unless 
upon the faoo of the decree, it appears that the 
Court bad no jurisdiction to make it, a Court 
in excouiing th it decree is bound to ozeoute it 
as it stands. If thireis anything in the decree 
which is wrong, it raiy bo sot aside by appeal 
or by an application to the High Court under 
8. 16 of ihe Ob irtor Act, if there is any question 
as to excess of jurisdiction on the part of the 
Court passing it. DALEE PERSHAD SING 
V. SYAD DEL\WUR ALI, 13 W.R. 312. 

(101)— Suit for rent in /cinci —Jrifcru::nor made 
party at his request.—Objection by iht rvenor as 
io jurisdiction, —In a suit for rent paid in kind 
which the plaintiff alleged that the tenant 
(defendant) had appropriated, and for the value 
of wbi'bbo brought the present suit in the 
Civil Court, the defend mt did not deny the 
plaintiff's right to rent as 1 uidlord, but contend¬ 
ed that plaintiff claimed more than his share. 
But iutervenorsappeared in the suit and object¬ 
ed that the suit being one for rent, the Civil 
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Court had no jurisdiction, and they further 
pleaded that the defendant was their tenant, 
and paid rents to them. Toey were made 
defendants in the case at their own request. 
Held {hy Loch, J ) that tbe Civil Court h id no 
jurisdiction to try the case. Neiiher the 
defendant’s appropriation of tbe rent, nor the 
fact that tbe defendant disputed the amount 
of tbe plaintiff’s share, nor the Act of the 
intervenors when they interfered and were made 
defendants and raised the question of right, 
alter the nature of tbe suit between the plain¬ 
tiff and the defendant, or take the case out 
of the cogniiince of the Revenue Court. 
Held {by Phear, J ) that whatever might have 
been tbe oase before the intervenors became 
parties to the suit, as soon as they were made 
defendants, and issues of right and title were 
raised by tbe Court, on tboir own allegations 
between themselves and the plaintiff, there was 
manifest matter in dispute between Iho parties 
which th)Civil Court had amoU jurisdiotion to 
entertain and deoide. GholaM MahOMED 
AKBUR V. RADHA KISHBN MOHUNT. 9 W.R. 
287. 

(105) —Jurisdiefiort — S/iiAnii (afu/c/idars— 
Permanent SeUlement,—Sh\km\ talukbs inolud- 
ed at the time of the permanent Settlement 
within the Zemindar’s estate made tbe taluk- 
dars subordinate to the zemindar, who was 
therefore entitled to sue them for their rents 
in the Revenue Courts. Chunder Kant 
CHUOKERBUTTY f. DUKHBEANEV ODEA, 1 
Ind. Jup. N.S. 6 = 4 W.R. Act X, Rul. 41. 

(106) — for rent—Hevanue Court—Juris¬ 
diction. —Whore rent was olaim d under an 
agreement that, if either party took up the laud 
of tbe other without an actual demise of it, he 
would pay rent for it at a certain rate;/ipid 
that such a suit was cognizible by a Revenue 
Court. Jadoobur Singh v. Beharre 
Singh. 2 N.W.P. 437. 

(107) —Cliim to deduction of rent —Bond .—lu 
an notion for reut before the Collector, the 
tenant set up thit, by a famisoo/s entered into 
between himself and his landlord after his 
lease, it was stipulated that, in consideration 
of an advance of money by him to the land¬ 
lord, a part only of the rent should be paid and 
tbe residue applied in satisfaction of the debt 
and he olaimed to be entitled to the benefit of 
that stipulation. Held that the Collector had 
jurisdiction to inquire into the validity of the 
alleged famasooA, and to allow the deduotion, 
if sat^fi'd that it was genuine. EDUN v. 
Beechun. Harsh 409, 

(108) — Suit by assignee of right to recoiier 
rent- —A claim to rent preferred by a person, to 
whom the aemindar bad assigned the right to 
recover the rent, could bo tried under the Rent 
Act. SHAMASOONDBRBB D03SBE v. BlNDA- 
BUN CHUNDER MOZOOMDAR, Harah 199=^1 
Hay 674. 

(109) —Suif for rent beloto Bs, 100—Appeal 
heard by the^udge laitAoui ^urisAtclion—Powers 
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of High Court under s. 35 of Act XXIII of 1861 
— Transfer of appeal to Collector,—This suit for 
arrears of rent below Ra. lOO was tried by a 
Deputy Collector. This was a case in which, 
if tried by the Collecto", his decision would 
have been final under s. 153, and consequently 
the Judge had no jurisdiction to hear the 
appeal, and under s. 155 the appeal lay to the 
Collector. The H'gh Court acting under s. 35, 
Act XXIII of 1861, ordered that the decision 
of the Judge be set aside and the case be 
transferred to the Collector for hearing. KristO 
INDER ROY GHOWDHRY V. ROOPINEE BRBEE, 
6 W R. Act X, Rul. 56. [R., 16 W.R. 518, 15 
W.R. 426.} 

(110 & 111) —Suit to recover rent wrongfully 
collected by unauthorised person* —A suit would 
not lie, under Beng. Act X of 1859, to recover 
rent wrongfully collected by a person, not the 
agent of the lanlholder, and without his 
authority. SEETAL KISTO ROY v. GOSSEB- 
NATH Shah, Marsh 465, 

(112) —Deposit of money by lessee —Siiif by 
lessor — Jurisdiction- —Where, in a transaciion 
which was alleged to be one of gur-i-peshgee not 
partaking of the nature of a mortgage, the 
lessor upon us execution received a sum of 
money, not by way of an advance or loan, but 
merely as a deposit for the due payment of the 
rent reserved, it was heli that a suit for rent 
on such transaction was within the jurisdiction 
of the Revenue Court, as Act X 011859 was 
applicable to it. JOWAHURLALL v. SULTAN 
AU. 12 W.R. 214. 

(113) — Act X of 1859 - Suit lor rent of Zerait 
lands — Jurisdiction, —A suit for rent against a 
person who holds certain lands as zerait lands 
in his exclusive possession, is one foe rent as 
between landlord and tenant, and it must be 
tried under Act X of 1859, in the Revenue 
Court, and not in the Civil Court. Mr. W. 
S. Crowdy V. SrbE Misser, 12 W.R. 4. 

(U4)— Act X of 1859— Suit for arrears of 
rent — Suit by lessor—Jurisdiction* —Where the 
principal matter demised under a lease is the 
land of a zemindari, the indigo factories on 
Buch land being merely adjuncts or appurten¬ 
ances thereto, a suit for arrears of the rent of 
the land is triable by the Revenue Court under 
Act X of 1859. Sharoda PERSH\D MOOKER- 
•JEB V. SREENATH MOOKERJEE, 15 W R. 

520. 

(115) —Xcf X of 1859— Jurisdiction—Suit by 
landlord for rent from under-tenant, —Where 
a landlord took hhas possession of the tenure of 
his tenant under the term-; of a contract, held 
that he could sue under Act X of 1859 for rea¬ 
lizing the rents due to his tenant from the 
under-tenants, MAHARAJaH JuauT INDUR 
Narain V. Ramsoonder Ghose, 3 W.R. 
Act X. Rul. 24. 

(116) — Arrears of rent—against lessee^s 
surety—Act's, of 1859, s. 23. cl. 4—Jartsdte- 
lion of Collector, —On this appeal from a deoi- 
rSion not agaiinst ’the lessee who was ono’ of the 
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defendants, but against his surety to pay the 
rent sued for, the first point taken was that 
the action would not lie against the surety 
since any suit against him ought tq be insti¬ 
tuted in the Civil Court and not in that of the 
Collector. The High Court heli that the objee- 
tion was untenable. To all intents and pur¬ 
poses, the suit was one under cl. 4,s. 23 of Act 
X of 1859, being one for arrears due on account 
of rent, aod, as such, it may be fairly enter¬ 
tained both against, the lessee who was made 
originally liable, and against the surety who 
would be liable on the default of the lessee. 
Bhcohun MoHUN V. BHUBO Soondurbb 
Debu GH0WDHRAIN,8 W.R. 452, 

{XM)—Rent of lands let for purposes of factory^ 
maintainability of suit under Act X for recovery 
of—Purposes of demise immaterial —In this 
suit for enhanced rent of certain land, it wag 
argued for the defendant in support of the 
decision of the lower Court that the suit, being 
for lands let for the purpose of an indigo 
factory including the dwelling house of the 
proprietor of the factory, should not have been 
brought before the Collector under cl. 4, s. 23 
of Act X of 1859, but the High Court decided 
that, in the present case, the reot issued out of, 
and was reserved in respect of, the land alone, 
and not ihe factory, and the suit was thus 
maintainable under Act X of 1859. Tarreney 
Pershad Ghose v. BENOAti indigo com¬ 
pany, 2 W R. Act X, Rul. 9, 

(118) —SwiI for rent —Hat— Jio isdictiont— 
Under s. 23, Act X of 1859, a suit for recovery 
of arrears of rent due in respect of a hat^ is 
cognizable by the Golleetor, GaeTRBK 

Dabsa V. Thakoor Doss. W. R. 1864. Act 
X, Rul. 78. [B.. 35 0. 82, P.B.] 

(119) — Suit for rent whether on kubooleut or 
otherwise cog-nizahle only by Collector—Act X of 
1859, s. 23, cl. 4.—Whether a suit, which has 
been instituted as for rent, purpbris to have 
been based on a kubooleut or agreement ot 
neither, it is always cognizable by the Collector 
under cl. 4, s. 23 of Act X of 1859. BaboO 
DHUNPUT SINGH V. MRS. M. MILLS, 7 W.R, 

473. 

(120) —X of 1859, s. 23, cl. 4:—Suit for 
rent of fisheries,—Saita for the rents of fisheries’ 
are provided for by cl. 4, s. 23 of ActX of 1859. 

allumChunder shahav. Bhurut Baboo, 

5 W.R, Act X, Rul. 92. [R.,3l C. 937 = 8 G, 

W.N. 804.] 

{\2l)—Act X of 1859, s. 23, cl 4 - Beni suit 
against benami and actual farmer—Jurisdiction 
of Revenue Courts—Decree against only one 
possible. —Where two persons were sued for rent, 
one as benami farhiec and the other as actual 
farmer, the suit for rent-was held to have beeu' 
properly brought, under cl. 4. s. 23, Act X ol 
1859, in the Revenue Court. In such a suit 
the plaintiff was bound to make his election 
and could not sue both for the same rent. He 
could only obtain a debree against oAe or oth'^ 
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not both of the dofendaots. HEBRALOLL 

Bukshrf. V. Raj Kishore Mozoomdar, 

W R F.B. 6S = lHay 449 = Marsh 188 = 1 Ind. 
Jir. O.S, 81, 

(122)—6' <it by some lessors for share of rent — 
h>Uure olsnti—Cognisabtlity by Collector—Act 
X of 1859. .-i 23, cl- 4-—A suit brought by some 
o'several lessors against the tenant and others 
of the lessors, claiming a right to recover a 
particular share of the rent, the whole of which 
had been credited to the defendant in account 
by the other lessors who were made defendants 
is not a suit which under Act X of 1959 ought 
to be brought before the Collector, as it is not 
a suit merely for rent; but is partly to try the 
right of the several landlords inter se. LaLLA 
IsREE Peushad V. Stuart. W.R. 1864, Act 
X, Rul, 28. [R., 13 W.R. 59,] 

{m)~Act X of 1859, s. 23, cl. A~Suit for 
arrears of rent—Assignment of rent—Jurisdic¬ 
tion. —A suit to recover arrears due to the 
plaintid under an assignment of rent tanta- 
mounts to a suit to recover arrears of rent, 
which is only coguizible under cl. 4, s. 23, Act 
X of 1859, by Revenue Courts. KiSHEN 
K.OOMAU MITTEU V. Mahesh Chunder 
Bannerjee, W.R. 1864, Act X, Rul. 3. [D., 
2T 0. 827, P.B.J 

(124) —^cf VIII of 1869 {B.C.)—R^nt suits- 
Separate tegxsUr of suxis—Object—Jurisdiction, 
—The Bengal Legislature, when it passed Act 
yill of 1869, restoring the Civil Courts the 
jurisdiction of which they had been for a time 
deprived, and empowering them to try suits for 
rents and others of a kindred nature, thought 
fit to direct that the suits instituted under the 
provisions of the Act should be entered in a 
Mparate register This provision, however, was 
introduced obviously for statistical purposes and 
not for the purpose of separating into parts the 
jurisdiction exercised by one Court. JALLA- 
BOODEN V. J. Burne. 19 B.L.R. 261. (Note) = 
18 W.R. 99. [R , 18 W.R. 343, 22 W.R. 478, 
J4 W.R. 151 = 15 B.L.R. 233 ] 

(125) —Suif for rent-Jurisdiction—Act VIII 

{B,C.)of 1869.—A suit for rent in kind is 
cognizable under Act VIII of 1869 (B.C.). 
MULLIOK AMANUT ALI V. UKLOO PASEE, 25 
W.R. 140. [R., 1 O.W.N. 65, 1 A. 217, P.B.] 

(126) —tlwrisdicfion—Sui/ for rent before Act 
VIII \B.C.) of 1869—SMtf instituted wrong 
Court which had jurisdiction at the time of 
decision. —A Munsif had no jurisdiction to 
decide a suit foi' arrears of rent which was 
instituted before Act VIII (B.C.) of 1869 came 
into operation, although the suit was actually 
doQided After the Act came iuto operation and 
thus after the jurisdiction of the Revenue 
Courts had ceased to exist. KullyANESSURBE 
D'QSOEEv. NARAIN KYBURTO, 15 W.R. 241. 

(137)—Sutf for rent of land occupied without 
consent of landlord— Question of title—Jurisdic¬ 
tion of Revenue Court as to question of title 
raised in a rent s!uit~Oudh Rent Act, XXII of 
1886, s. 121 —Entries in Government record not 
coHcZtwiw proof, of lifto.—It is the duty of a 
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Revenue Court in Oudh to decide every ^ueS'^ 
tion raised in a rent suit, which is necessary 
for the decision of the suit, although its deci* 
gion may not be binding upon the parties in^ 
the Civil Court. SHEIKH TALIB ALI v. BA- 

sANT Rae. 7 0.C. 340. 

(123)— Jurisdiction—Landlord and tenant— 
Benami contracts - Pottah and kabuliat—Sure- 
ties, —Suit in a Deputy Collector’s Court for 
arrears of rent on a ganlhi jumma, for which 
four of the dolendauts were alleged to have 
taken a lease receiving a pottah and giving, 
a kabuliat in the name of a third party C.P. on 
the security of tsvo others who were sued as 
sureties. The liability of each defendaut had 
been affirmed in previous decisions between the 
parties and the ouly dispute was between one 
of the defendants who claimed for himself 
and a co-defendant the exclusive liability and 
exclusive beneficial interest under the lease, 
and two female defendants, who alleged their 
liability to bo limited and separate. The 
Deputy ''ollector found that the female defend¬ 
ants were liable for the rent of the share 
admitted by them and decreed the same 
accordingly, and awarded the baUnce of the 
amount against the other defendants. Beld, 
{Norman^ J.y dissentiente, and overruling 11 W. 
R. p. 120 so far as this jwint went) that the 
Collector was fully competent to hear and deter¬ 
mine the suit as one of a very large class which 
the Revenue Courts are trying daily, in which 
either landlord or tenant is a 6eunmi holder, the 
name used not being that of the real contract¬ 
ing party. The rule refusing to allow an agent, 
who appears in a written contract as principal 
to offer parol evidence for the purpose of exone¬ 
rating himself, was held to bet, wholly inap¬ 
plicable to this case. The parties sued, being 
beld to bo, within the knowledge of the sure¬ 
ties, the real contend iug parties, the sureties 
were beld responsible for these parties and not 
for C.P. BI1>INBEH\RI CHOWDHRY v. RAM 

Chandra Roy, 5 B L R. 234 = 14 W.R. 12. 
[F., 9 C. 383 = 11 C L.R. 577 ; 4ppr., 16 W.R. 
186; D., 18 W.R. 35.] 

(129) —Rflnf, summary suit for —Suif for 
execution of decree-Revenue Court—Satisfac¬ 
tion. —A regular suit cannot be maintained to 
enforce a decree in a summary suit for rent 
which the Revenue Court has found to be satis¬ 
fied. and therefore refused to execute {Steer, J,, 
contra.) AnandA MOYI DASI v. PATIT 
PABUNI Dasi, B.L.R. Sup. Yol. 18»W.R. 
F B. 118. 

(130) ^cf X of 1859, s. 24— for con¬ 
struction of bund and for payment of tehsildars 

Jurisiicfion.—A suit by a manager under tho 
Court of Wards against the sureties of adocoas* 
od naib or agent to recover money advanood to 
such naib for the construction of a bund and 
for payment of tho salaries of the tehsildarfi 
and the peadahs (peons), is cognizable by tho 
Revenue Court under s. 24 of Act X of 1869, aeh 
the construction of the bund is aa Act of 
tho naib, olearly, distinctly and diiaotly ooming 
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within the section, with regard to the ‘ rnana^ 
gevient of land,' and as the tehsildars and 
peadahs are necessary and- essential for the 
same purpose, their employment and payment 
also are directly in connection with the manage¬ 
ment of the lands. Ram Dyal Banerjee v 
The Court of Wards, 12 W.R. 269, 

(131) Bhikya,” meaning of — Suit by zemin¬ 
dar against agent for rent—Act X of 1859. s. 21. 

The word “ Bhikya ” means something of the 
same character as **abwab” or any other cess, 
and 80 long as the ryot continues to pay it in 
consideration of not being sued for enhance¬ 
ment of rent, it can hardly oe said to be any¬ 
thing but rent. A sum of money paid bv ryots 
to the zemindar under compromise instead of 
on suits for enhancement of rents can hardly be 
said not to come within the category of rent. 
A suit by a zemindar against an agent employ¬ 
ed by him in the collection of rents, to recover 
such moneys, comes within the purview of s. 24, 
Act X of 1859. Bhodanath MOOKER.TEE V 
Bri.to Mohun Ghose, 14 W.R. 351. 

(132) —Act X of 1859, s, 27— Ryolee tenure, 

registration not necessary in the case of-‘Act VI 
o/ 1862 (B,C.)— Tender of rent followed by de¬ 
posit. S. 27 of Act X of 1859 cannot apply 
where the tenure in dispute is not one inter- 
mediate between the Zemindar and the Collec¬ 
tor, but a ryotee tenure. And, neither under 
s. 10 of Act X nor under any other law has 
the registration of a ryotee tenure been decla¬ 
red necessary. The tender of rent followed by 
a deposit of the money in Court under Act VI 
of 1862, B.C. is a legally valid and sufficient 
tender, WOOMA CHURN SETT v. HUREE 
PERSHAD MISSER, 10 W.R. 101. [R., H C. 

W.N. 983, F.B. = 6 C.L.J. 273 = 35 C. 34.] 

(IS3)—Act X of 1859, ss. 47, 56, 53-5uif for 
rent—Service of summons on defendant residing 
outside disfrief.—The words in s. 56 of Act X 
of 1869 “ upon proof that the summons or pro¬ 
clamation has been duly served according to 
thepr^isions of this Act,” refer to the mode 
in which a summons is to be served. Where 
the defendant in a suit for rent resides in ano¬ 
ther district and the service of summons is 
effected by a peon of the Collector’s office of 
theMistricl in which the suit is brought, and 
not through the Collector of the district in 
which the defendant resides, as required oy 
s. 47 of the Act, such procedure would not 
amount to such irregularity as to vitiite the 
proceedings. An irregularity of this kind by 
which the party is not injured does not vitiate 
the proceeding and reader the ex varte decree 
passed against him void. MACKINTOSH v. 

Rally doss Mullick, ii B.L.R. 1 = 19 W. 

R. 234. 

(134)— Rent suit—Suing by agent ~S. 69, 

X o/ 1859— Rent accruing before and after 
iinie—Tehsildar, —No one can be plaintiff except 
the person or persons who have the right to 
recover. The only effect of s. 69 of Act X of 
1659, is to enable the person who is employed 
in the coUeotioD of rents to that, as agent, 

O. vilI-68 
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which would otherwise have to be done by the 
plaintiff in person. Where arrears of rent have 
accrued as well before as during a Tehsildar’s 
time, he is at liberty to avail himself of s. 69, 
Act X of 1859, in respect of such arrears 

Modhusoodgn Singh v. William Moran 
and Go., 11 W.R. 43. 

(135)—S. 77, Act X of 1859— Rent claimed by 
plaintiff alleging right and possession—Denial 
of plaintiff's possession 6iy defmdant — Plea of 
payment to thira party—Party to suit—Question 
of receipt and enjoyment of rent to be tried,— 
Where the plaintiff claimed rents from defend¬ 
ant, alleging both his right and possession, and 
the defendant denied that pUintiff was in 
possession, but pleaded that he (defendant) paid 
his rents to the third party as rightful heir and 
as in possession and the third party himself 
also pleaded to the above effect, held, that s. 77, 
Act X of 1859. was the law by which the Judge 
should try the case and that the question of 
the actual receipt and enjoyment of the rent by 
such third person should alone be enquired 
into and the suit decided according to the remit 
of fiuch enquiry. MiRZAH ZahID ALLY v 

Mirzah hingam, W R F B. 14. 

(136)—AcfX of 1859, s. 77—Suit for rent, 
intervention of third party in—Onus on inter¬ 
vener of proving receipt and enjoyment of rent — 
According to s, 77 of Act X of 1859, where, in 
a suit against the ryot for rent, a third party 
intervenes, the question of the actual receipt 
and enjoyment of rent by that party is to be 
enquired into ; in other words, where a person 
intervenes between Undlord and tenant and 
claims the right r,o receive rents from the latter 
the onus should be properly laid upon such 
person to prove his allegations and to show 
previous actual receipt and enjoyment of such 
rent by him. The High Court therefore held 
that the lower appellate Court was wrong in 
having upheld the decision of the Deputy Col¬ 
lector which threw out che plaintiff’s claim on 
the grounds of his inability to prove receipt of 
rent from the tenant, and reminded the case 
so thii the Deputy Collector may call upon the 
intervener to prove his previous receipt and 
enjoyra-nt of rent. KiSHEN Chonder Doss 
Buratee Sheikh, 2 W.R. Act X, Rul. 

36. 

(137) Act X of 1859, s. 77 — Intervention —' 
Question of title—Appeal from order — Juris¬ 
diction—Appeal—Power of Judge to hear whole 
case.-Where, in a suit in which the amount of 
tent claimed did not exceed Rs. 100. ethe 
Deputy Collector decided a dispute between the 
plaintiff and the intervenor under s 77 of Act 
X of 1859, not by enquiring as to which of the 
two parties had been in the receipt of the rent 
but by enquiring into the titles setup respec¬ 
tively by each, held that an appeal would lie to 
the Judge. [F.. 6 W.R. Act X, Rul. 1. 10 W, R 

Tkl ^ ^ - 7 W.R. 

lOo.J Where an appeal has been properly pre¬ 
ferred to the Judges the procedure which should 
guide him in hearing that appeal is that 
laid down la Act VIII of 1859. Under that 
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procedure, the Judge is bound finally to deter¬ 
mine the whole case, if tbe evidence on the 
record is sufficient to enable him to pronounce 
a satisfactory judgment. It oannot therefore 
be said that the Judge cannot try the question 
as to which party whs in receipt of the rent. 
Bbbbee JAMEERUN V. BHICHUK THAKOOR. 
3 W R. ActX, Kul 27. 

(1381— Act X 0 / 1859, s. 77—Suit for rent — 
Intervention of third party—Decision on ques¬ 
tion of title — Appeal to Judge, —Tde appellant 
in this suit for rent urged that, as it was for a 
sum below Rs. 100, there was no appeal to tbe 
Judge. But it wan held that, as a third party 
had intervened under s. 77 of Act X of 1859, 
and tbe Deputy Collector did not confine 
himself to tbe mere question of (tet as to tbe 
receipt and enjoyment of rent but went also 
into questions of title and disposed of them, an 
appeal was maintainable to the Judge. Moha 
Moya Ohowdhrain v. Ramvath Chowd- 
HRY, 6 W.R. ActX. Rul. 1. [iJ’., 6 W.R. Act 
X, Rul. 40 ; R , 10 W.R. 38.J 

(139) — Special appeal—ior rent less than 
Bs. 100 —No decision on conjiicting claims .— 
Suit for rent less than Rs, 100. In a former 
suit brought against the plaintifi by a third 
party, a decree b id been pissed for recovery of 
a portion of the land for which rent was now 
claimed. Tbe question of special appcvl from 
the decree in the present suit depended upon 
whether a question relating to the title to Ian 1 
or to some interest in land as between parties 
having conflicting cUims thereto had been 
determined by the judgment in the former case 
Held that as in the present case neither the 
land nor the rent of the excluded plot was 
claimed by the d-fondant, there was no decision 
between the parties “having eonflioting claims” 
so as to allow of a special appeal. The special 
appeal was therefore dismissed, Rekdoynath 
DOORIPA V. PUDDO LOOHUX CHUCKER- 
BUTTY, 22 W.R. 203. 

(140) -.Icf X of 1859, s. 77—Suif for arrears 
of enhanced rent — Inlervenor alleging posses- 
ston tn part~Possession of both not proved — 
Suif for renf— Rate not ndmi/ted —Sharhanama 
not proved, —In a suit for arrears of rent, the 
plaintiff, alleging himself to be the proprietor 
of an 8 annas share, sued one of the ryots for 
rent, and a third party intervened and alleged 
that he bad b*on in possession and enjoyment 
of the rents nf 4 annas out of the 8 annas 
which the plaiutifi had claimed, and the ryot 
supported the intervener, the Judge on appeal 
finding that neither the plaintifi nor the in- 
terveoor had bjen in poS'Ossion and enjoyment 
of the 4 annas of the rent in dispute, dismissed 
the plaintiff’s suit. Held that, as between the 
claim of the plaintiff and that of thointervenor, 
the Judge having found against the iotorvenor, 
was bound to decree for the plaintiff in 
accordance with e. 77, Act X of 1859. Where 
a sharhanama under which the plaintiff claimed 
a higher rate of renn than the defendant admit* 

ed was not proved, the decree in favour of the 
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plaintiff would be only to the extent and at the 
rate admitted by ryot. PHOOLABOTTBB 
KOOER V. OOPAL MONDUR, 13 B.L.R. 244, 
Note = 10 W.R. 81. 

(141) — Inlervenor in rent suit—Act X of 1859, 
5. 77*—There is no other ground on which a 
person c\n claim to be made a party to a suit 
under s. 77, Act X of 1859, except one, vis., that 
he has in good faith received and enjoyed rent 
up to the time of tbe oommenoemeut of the 
suit. Toerefore, whoa a pnrty applies under 
that section, quoting that seolion, it must be 
inferred that bis plea is that bo has been in 
receipt and enjoyment of the rent before and up 
to the commencement of tbe suit. His petition 
shouli not be rejeciol, because it does not 
contain tbe word?' “ tbar. be claimei to occupy 
and receive tbe rent.” LACHMI NaRAYAN 
Puri v. Pukhraj Singh, 2 B L.R. App. 16 
= 11 W R. 14. 

(142) — Act Xof 1859, s. 77— PariieSt addi~ 
lion of—Intervention—Actual receipt and enjoy¬ 
ment of rent — Lands whether part of esfafe.— 
Where, in a suit for arreirs of rent of certain 
lands, the appellant intervened claiming to be 
beard under s. 77, Act X of 1859, alldging that 
his title lo the Jams in question had been 
declared by the decree of a Oivil Court, held 
that tbe Deputy CDllcotor was ngbt in limiting 
his enquiry to the question whether the lands 
in dispute wore covered by the decree. Where 
both the parties admit that tbe queSvion of the 
actual receipt and enjoyment of the lents by 
the inlervenor shall depend on tbe question 
WQothcr the lands arc part of bis estate, the 
lower appellate Court should decile whether 
the finding of the first Court is right. BiR 

Chandra jubara.i Goswami v. M.adhab 
Kaibarta, 2 B L.R.A.C. 160 = 11 W R. 20. 

(143) — ActX of 1859, s. 77 —inferuenfion— 
Bona fide receipt of rrut 6y intervenor not 
proved — Zntervanor’s right under prei'icns 
decree, —In a suit for rent of lauds alleged by 
the plaintiff to be a certain share in a talook, 
held by him in a defined right, the defendant 
admitted tbe plaintiff's claim, but an iuter- 
venor appeared and oonteudad that the lands 
were situated in a 7-aDua share of the talook, 
that ho purchased half of that share, and held 
a decree for the same, that be was a joint co¬ 
parcener, and that the plaintiff was outitlod to 
recover only o ie half of the rents he claimed. 
The inlervenor having failed to prove actual 
receipt of rent bona fide as required by s. 77 of 
Act X of 1859, rested his case on the deoree set 
up by him, conteuduig that under it he was 
entitled to receive rent, and relied on two deci¬ 
sions (1 Wyman’s Journal, 49 and 1 W.R. 331). 
Held that, as the decree did not state patently 
the subject mat.er to be that of this suit, i.e., 
it did not say that the lands the rents of which 
wore claimed wore really joint property and 
clearly covered by tbe decree, the pricciple of 
the decision in 1 Wyman's Journal 49, did not 
apply ; nor was the principle of the case in 
1 W.R. 331 applicable, as there was no adjudi¬ 
cation at a.l in the deoree against, the plaint- 

; ) 
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ill s right to receive the rents of these parti¬ 
cular lands. Gugun Chunder CHDCKER- 
BUTTY V. Shaikh AJMuii ali, 11 W.R. 90. 
(8 W.R. 493, R.) 

{lU)—Act X of 1859, s. 'll—Suit for rent-- 
Improper intervention of third parip.—Inter- 
▼ention undoes. 77 of Act X of 1859 refers to 
oases where in any sait two parties claim to 
receive the rent of the land from “the same 
ryot,” and not to cases where the intervenor 
claims the rent of the land from a ryot other 
than the one sued for by the plaiotiS. (JHURM 

LallChowdhryv Shumbhoo Chowdhry 

12 W. R. 81. (1 W.R. 308, F,) 

(145) — Rent suit — Intervention by part- 
ner—^Act "Xof 1859, s. 77.—Where N instituted 
a suit for rent against J, who pleaded that he 
was not in possession, having sold bis jote to 
W, who contended that N was entitled to 
recover only a moiety of the rent, the other 
half being due to M (the joint puenidar with 
plaioCifi). from whom W had taken a farming 
lease, held that the defendant should be allowed 
to prove that he was not in possession ; and 
if M be not allowed to appear as an intervenor, 
there could be no objection to VV’s being allowed 
to do 80 , as deriving his title from M, and to 
■how that plaintiff had not received the whole 
of the rent. Jumarat Mandud v. NILKANT 
Sircar, l B.L R A.C. 74=10 W. R. 110. 

(I46j—X of 1859, s. 77—Swif for rent— 
Sammdar and plaintiff claiming rent from same 
ienant—Point for decision, — Where a plaintiff 
and the zemindar claim rent for the same land 
from the same tenant, the case C)me 3 under 
3 . 77 of Act X of 1B59 and the point to be decided 
IS, who, up to the time of the commencement 
01 the suit, was in bona fide receipt and enjoy¬ 
ment of the rent. The erroneous decision of 
questions of title not arising on the pleadings 
will give a right of appeal from it. SYUD 

Jesham Hossein v. Narain Doss. 3 W. R. 
Act X. Rul. 56. 

(147) — Act X of 1859. s. 77— Intervenor — 
vUrisdictinn of Civil ard Revenue Courts. —The 
only question which an intervenor in a rent- 
suit under 3 . 77, Act X of 1859| is entitled to 
raise, either before the Collector or in appeal, is 
one relating to the fact of previous receipt and 
enjoyment of rent. If the Revenue Court de¬ 
cides this point against the party, whether 
intervenor or plaintiff, he oan establish his 
legal title, if he has any to the rent or tenure 
of such land, by a suit in a Civil Court. The 
Revenue Court enquires merely into the fact 
of previous receipt and eojoyment of rent; and 
the Civil Court by way of supplement, deter¬ 
mines, if necpssarv, the legal rights of the 
parties. Markoond Mytbb v. Ununt 
Mohopattur. 12 W.R. 157. (7 W.R. 25. 10 
W.R 67, D,) 

(148) —X of 1859, s. 77— Rent-suit — In- 
t^venor—Title - Jurisdiction-^Rule of construc’ 
fion.—An intervenor has no right to claim to 
bp made a party to a suit for recovery of arrears 
of rent, unless, in the words of Apt X of 1859, 
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he found that such iotervenor was “in the 
actual receipt and enjoyment of the rents of 
the land bona fide before and up to the 
time of the commencement of the suit.” 
Where, in a suit to recover arrears of rent, a 
person intervened under s. 77. Act X of 1859, 
claiming a share of the rent, alleging that 
he had acquired a right under a decree of the 
Civil Court, and it was found that a pre¬ 
decessor of the intervenor, who died four 
years previously, had been in possession of 
a share of the property, aad, after her death, 
no rent had been actually received and enjoyed 
by the intervenor, held that, under s. 77 of Act 
X of 1859, the claim of the intervenor could 
not be entertained, and that, under this section, 
the Court has no juri^sdiction to decide the 
question of title. f9 W R 358. 3 B L.R. 204. 
Note, Expl.) The ordinary rule of conslruc¬ 
tion is that, when the word-i to be interpreted 
are clear, that meaning should be attached to 
them which the words in their general accep¬ 
tance hear. The Court should construe the 
law as its unambiguous words indicate in their 
ordinary meaning. Per Bayley, J. MADHUSU- 

DAN bagqhi V. Raja Mahes Chandra 
SINGH 3 B.L.R. A.C. 202 = 12 W.R. 62. 

(149) —S. 77, Act X of 1859—Act XXVll of 
I860—Scope-Payment of rent to intervenor .— 
Act XXVII of I860 merely provides for a cer¬ 
tificate being given to the representatives of the 
deceased person to collect the debts due to the 
estate of the deceafed- It does not provide for 
an adjudication of the rights of parties to suc¬ 
ceed to property, or their actual title to it. The 

whole object of that Jaw is to provide for the 
security of debts who pay the debts due to 
the estate of the deceased. Whatever may be 
the extent of the right which a certificate con¬ 
fers on a party, no one but the party who is in 
actual and 6ona fide receipt of the rent is enti¬ 
tled to remain in possession under 8. 77 of Act 

X of 1859. Sheikh Mahomed ennoos v 
LalLA JOMARAD LaLL, 13 W.R. 336. 

(150) —Acf X 0 / 1859,ss. 77, 105, llO—Suit 

by SB^putnBddT’—lHtsTventioK of duT^putticdciT^— 
Question of right to land between parties-Ap¬ 
peal to Judge—Sale under s. 105, Effect of. _ 

Plaintiff, a se-putnedar, sued one of the ryots 
on his putnee estate. A third party intervened 
alleging that, as purchaser, he had obtained 
the dur-putnee estate free from all incumbranceg 
and his title to collect the rent. Reversing the 
Deputy Collector’s judgment, the first appellate 
Court dismissed the plaintiff’s suit. Oo s^pecial 
appeal, it was urged that no appeal could lie to 
the Judge as the amount involved in the suit 
did not exceed Rs. 100. But, it was held 
that as the judgment of the Deputy Collector 
had determined a question of right to land bet¬ 
ween parties having cooflioting claims thereto, 

appeal did he to the Judge under s. 153, Act 
X of 1859. Heldt also that, although the Act 
coniains no express provision, for the admis¬ 
sion, generally, of third persons as parties to a 
suit, it has.always been the practice of the 
Court to admit third parties to intervene 
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otherwise than under s. 77 when their rights 
and interests were manilestly put in jeopardy^ 
It was lunher contended that the sale of the 
dur-putnee did not void the se-putnee. But the 
High Court held that the sale having been held 
uuQtr s. 106 of Act X of Ib&i# for arrears of 
rent on the dur-puinee, the tenure itself was 
sold and not only the rights and interests of 
the defaulter as m s. ilO. RaMJEEBUN 

CHOWDHRYv. Pearylall Mundull. 4 W. 
R. Act X. Rul. 30. 

(15L)—Aa X of 1869, s. 106—Safe of under- 
tenwt—Suit by auciton purchaser for khas 
posstssion-^Flea that sun for rent was Jraudu- 
lent and against wrong party.— 'Hho plaintiff, as 
purchaser at an auction sale of an under-tenure, 
under the provisions of Act Vlll of 1866 (B.G.) 
sued for khas possession. The defendant 
pleaded that the rent suit had been brought 
frauduieuijy and against a wrong person and 
that these facts were known to the auction 
purchaser. It was found that the Zamiodar 
wilfully brought the suit lor rent against a 
person other tuau the porsou whom he knew to 
be the proprietor of the uudor-toaure, and 
from wnom for a series of yeais ne had been 
receiving rent. Htfu, that it was not proper 
for the Zamiudar to have instituted the suit 
against a wrong parson, knowing full well that 
ho was not suing the per^ioa from whom he had 
been receiving rent. Consequently, s. 106 of 
Act X of 1869 could not oe pleaded in justifi¬ 
cation of the Zaininaar. NOlUN CHUNDEH 

Sen chowdhry V. iSoluN chunder chuc- 

KEKbUl'TY, 23 W.R,4b. [R., 3C.L.U. 146.j 

(162l-Ac£ Xo/ 1869, s. Rent-Denial 
of tenancy- Appeul^IiigfU of suu—Equitable 
title ,—When a landlord sues a poison as tenant 
who repudiates the tenancy, without denying 
the landlord’s title, no appeal is given bv s. 153 
of Act X of 1869. The mere fact that a* leiiuro 
(which IS written in the books of the zemindar 
ID the name of a particular person) is shown to 
be in tho possession of another person, is not 
enough to support an action for rent against 
the person said or shown to be in possession 
without sumething more, something to show an 
express or implied coutraoc to pay rone. An 
equitable title is not suirioiout to give a right of 
sun under Act X of 1869. ESHAN CHUNDER 
Goshad V. buuno Moyre LOSSEE, 16 W R 
233. (6 W.R. Act X, Hul. 77. R.) 

(153)—Acf X of 1859, s, 16-2—“Reuenue 
office,'''meaning o/.—S. 162 of Act X of 1869 
presorioes that suits for rent shall be lustitut- 
ed in “the Revenue Offioo" of tho distriot or 
sub-division in which the cause of action shall 
have arisen. Tho words “Revenue offioo “ 
mean not tho othce where tho revenue is paid, 
but the office of the Revenue officer of the 
distriot or sub division. Kazeb ABDUL HuQ 
V. AZBEMOO*NISSA, 3 W.R. AoC X, Rul. 12. 

Decree for arrears-Mere tender toUh- 
out deposit of payment — Discretion of Court 
with regard to interest and costs.—In the law 
as enacted by Aot VI of 1862, B.G., there is 
nothing forbidding the Court to give effoot to a 
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tender not followed by a deposit or payment of 
money into Court. The Court may, in consi¬ 
dering whether the decree for arrears should 
also award costs or interest, bear in mind the 
fact (if that is established) that a previous 
tender was made. Nor do the provisions of the 
Act alter or affect tho discretionary power of 
tbe Court to determine whether interest or 
costs should be awarded in the decree for 
arrear:!. BlSSONATH DEB v. HURRO BERSHAD 

Chowdhry. 2 W.R. Act X. Rul. 88. [R., 35 

C. 34.] 

(155)— Renl-suits — Jurisdiclioii—Act VI (J5. 
C.) of 1862, s. 20 ,— A suit for rent should be 
instituted in tbe sub-division iu which the 
cause of action arose. The authoiity which a 
Collector has to transfer suits from one Court 
to another subordinaiti to him does not enable 
him to give authority to a Deputy Collector to 
try a suit which has been illegally instit uted iu 
his Court. PURNA CHANDRA CHATTEIUEB 

V. C. Mac\RTHUR, 3 B L.R. A.C. 366=12 W. 
R. 310. (6 W.R. AobX, 87. 7 W.R. 170.10 

W. R. 454, R.; 5 W.R. Aot X, 29, D.) [App„ 
21 W.R. 460.] 

(1561—def VIII of 1865 (B.C.), s. 16-Acf X 
of 1859, s. 77— Incumbrance — Real— Tenure.— 
In a suit by a dnr mokuraridar against ryots 
for some portion of the rout of one year il27d) 
and tbe full rent of tbe next (1271), iho defeud- 
ants centested the claim for the year 1274, on 
the ground that the rights of tho mokuraridar 
having been sold in execution under Aot VIII 
(B.C.) of 1865, tho right of tho dur mokurari' 
dar had been extinguished by the operation of 
s. 16, and that they bad paid the routs for that 
year to ouo D, wU.) interveuod and was made 
a party. Held that the issue to bo framed 
would be in tho first instance between the 
plaintiff and the intervenor, whether the one 
or the other had been in tho actual receipt aud 
enjoyment of tho rent before and up to the 
time of the commenciment of tho suit, Qutcre: 
—Would payment to the intervenor shortly 
before the commencement of tbe suit constitute 
the previous 6ona fide onj.)yment which the 
intervenor is required to prove? Qmere 
Could the purchaser deteriuine for himself 
whether ho acquired the tenure free from all 
encumbrauces, or whether the enoumbraaoes 
were of tho kind excepted in s. 16, Act VIII 
(B.O.) of 1865, which would survive the sale? 

Musst Umasundari Dari v. biubul 
Mandad. 3 B.L.R. A C. 183 = il W.R 863. 

(167 & 153)— Act VIII (B C.) of 1869, s. 5— 
Arrears of rent — Sale.— In a suit for arrears of 
rent from a tenant having a right of occu¬ 
pancy, wnere the only dispute is as to the rate, 
tbe rate previously paid is lair and equitable 
within the meaning of Aot VIII (B.C ) of 1869. 
8. 6, unless the ooutrary is shown. OOMAND 

Roy V. Sueekant Chowdhry. 21 W R. 108. 

(159)-Acf VIII of 1869. s. 23-S:iif for 
arrears of rent—Proof of right to claim under 
contract. — In a suit for arrears of rent uudet 
s. 23 of Aot VIII of 1869, tho plaintiff can only 
succeed by proving that under a contract, either 
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express or implied, he is entitled to recover the 
rent claimed. Kashee Ram Dobey v. 
Dheera OorAON, 22W.R. 528. 

(160)—ilci Vlir of 1869 (B.G.). s SI—Notice 
of deposit—Form of notice-Fatal defect.—The 
law directs the notice of deposit under s. 31, 
Act yill (B C.) of 1869 to be framed in a 
parfcicnlar manner ; and if the defendant fails 
80 to frame it, he must take the consequences 
of his own neglect. The omission from the 
notice of the words “ you must institute a suit 
in Court for the establishment of such claim or 
demand within six calendar months from this 
date, otherwiseyour claim will befor ever barred,” 
is fatal to the defendant’s claim to the benefit 
of his payment of rent in the Collectorate. 
Kanchan MALLA DOSSIA V. RAJENDRO 

Chunder Roy Chowdhry, 18 W.R. 126. 

(161)—ic^ VIII (B.C.) of 1869. s. Si.—Deposit, 

A suit for rent for a period prior to a deposit 
being made under the provisions of Act VIII 
(B.C.) of 1869 is not barred by s. 31 where the 
contention of the defendants is that the tenure 
was the depositor’s, and that the rent was due 
from him and not from them, RAMDIN SINGH 

T. Chundee Pershad Singh. 2i W.R. 278. 

(1621—VIII (B.C.) of 1869, s. 102—Beni. 
—A payment made by a co-sharer for the use 
and occupvtion of a certain quantity of the 
land of a joint estate, of which he, as a co- 
ebarer landlord, received his portion by what¬ 
ever nanse it be called, is substantially rent, 
and a suit for such rent comes properly under 
Act VIK fB C.lof 1869.8. 102. Sreemuthy 
Alit/ADINEE DOSSEE v. SREENATH CHUN- 

der Bose, 20 W.R. 258. 

(163 —Act VIII (B G.) of 1869, s. 102—Beni 
ittii— Txtle. —In a rent suit wherein defendant 
sets up the title of a third person, not made a 
patty, the decision is not a binding one in 
respect of title, as between parties having con- 
Rioting claims to the land within the meaning 
of Act Vi:i (B.O ) of 1869. s. 102 ShAIK DIL- 
BURv. IssuR Chunder Roy. 21 W.R. 36. 
[E., 23 W.R. 227, 24 W.R. 213. 2 C.L.R. 
«58. 7 C. 330; Appr., 8 C. 712 ; B.. 14 C. P. 
L.R, 31.] 

U64)—4ce Vlll (B.C.) of 1869, s. 102—Beni 
suit—Cotjflicting claims, —Where in a suit for 
rent the plaintiff claims the rent of the land as 
Zemindar and the defendant claims the right 
to pay the amount of rent to himself on account 
of interest due to him as mortgagee, in other 
words, ho admits that he is the tenant, but 
iays that he is not bound to pay, there cannot 
be said to be any question relating to title to 
laud or to some interest in land as between 
parties having conflicting claims within the 
meaning of s. 102. Act VIU of 1869 (B G.). 

Raj Kishen Mookerjee v. Pbabbb Mo- 
HUN Mookerjee, 24 W.R, 114. 

(165)—Butf for rent — Question of payment in 
instalments or in lump sum—Appeal — Act VIII 
of 1869 (B.C.), 5. 102.—A suit for rent in 
which the only question is whether the amount 
ii 4o be paid in instalments or in a lump sum 


(the parties agreeing amongst themselves as to 
the amount), cannot be said to involve a ques¬ 
tion of right to enhance or vary the rent, and 
so, no appeal would lie from the decision under 
s. 102, Act Vni of 1869 (B.C.) Pe \RI MOHUN 

Mookhopadhya V. Madhub Chunder ba¬ 
boo, 23 W.R. 385. 

(166)— for arrears of rent — Special 
appeal—Act VTII of 1869 (B C.). s. 102.— 
Where plaintiff sued for arrears of rent, the 
claim being based on a shironama, aud the 
defendant, while denyiog execution of the 
shxronama, produced evidence to show that the 
rate mentioned therein was not a proper rate 
aud also not correct, held that, there being no 
question of right to vary or enhance the rent, 
no special appeal would lie under s. 102. Act 
yill of 1869 (B.C). Mahoraj COOMAR 

Mitressur Singh v. Jhotte Tedee 23 

W.R. 343. 

Wl)-Act VIII (B.C.) of 1869, s. 102— 
Special appeal- Suit for rent.—No special 
appeal lies from a Judge’s decision remanding 
for re-trial a rent-suit in which plaintiff 
claims land under a deed of absolute sale 
and defendant urges that he is the benefioia 
owner plaintiff’s vendor being his benamidar 
and which suit the first Court had dismissed 
on the ground that neither plaintiff nor his 
vendor has been in possession. GopalSuran 

TUHUL RAWUT. 21 

W.K* 302. 

(168) -Bengal Act, VIII of 1969, s. 10 2—Suit 
/or rent.—A suit for arrears of rent, decreed bv 
the first Court, was dismissed by the lower 
appellate Court, on the ground that plaintiff 
being only a sharer, could not sue separately 

for her portion of rent. A special appeal was 
preferred. Held that the judgment and not the 
decree was to be looked at in applying s 102 nf 

Act Vlllof 1869 (B.C.). Thefu'ljgJ^.-showea 
that a question of title was not even considered 
and the decree in general could not be consi¬ 
dered to have determined it. No appeal there¬ 
fore lay under that section. Karim SheIKH v 
MUKHODA SOONDERY DASSEE, 15 BLR* 

111 = 23 W.R. 268. [B.. 25 W.R. hs.] 

(169) —Act VriX (B C,) 0 / 1869. s. 102-Suit 
for rent-Decision as to right and title to land 
avoided—Decision based on want of vroof of 
relationshiv of landlord and tenant.—In suits 
for rents below Rs. 100. whatever may be the 
judgment of the Court of first instance, if the 

Judge, in appeal, decides a claim to rent as 

between two parties, but does not decide 
parenthetically any question relating to title 
to land or to any interest in land, that judg- 
ment would not be open to special appeal in 
the High Court. Therefore, where the Judge 
in appeal specially avoided coming to any 
decision as to right and title to the land or as 
to any interest in land, but decided the case 
solely on the want of proof of relationship of 
landlord and tenant between the parties the 
provisions of s. 102 of Act Yill (B.C.) of“i869 
applied to the case and no special appeal lay to 
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the High Court. HURRY MOHUN MOZOOMDAR 

V. DWARKANATH SEIN, 18 W R. 42. C^., 24 

W. R. 213 ; App/.. 8 C. 712 ] 

WIG)—Assignment hy landlord of portion of 
interest to morlgagte—Right of mortgagee^ set • 
up in defence—Bengal Tenancy Act^ ss. 3, cl. (2) 
fO—In a suit for rent by a proprietor register¬ 
ed under the Land Registration Act (Vll, B.O. 
of 1876). the defendants are precluded, by 
reason of 6. 60 of the Bengal Tenancy Act, 
from pleading as a defence to the claim that 
the rent ie due to a mortgagee to whom the land¬ 
lord has assigned a part of his interest but 
whose name has not been registered under the 
Land Registration Act HEM CHUNDER 
MiSRi V, RAJAH Sir pourindra Mohan 
Tagore Bahadur, 3 C.W.N. 482. [R., 8 

C.W.N. 695-3 i 

(171) — Action for—Tenant holdingover^ rights 
of—Riduction of rent—Bengal Tenancy Act 
(VIII of 1885J, s. 148, cl. {bi—Area of the 
tenancy, determination cf^ if necessary in a suit 
for rent. —It is not possible to lay down any in¬ 
dexible rule of universal application upon tbe 
question N^bether the precise area of the teu- 
anoy should or should not be determined in a 
suit for rent. The only general principle which 
can be formulated is thit, where there is a 
substantial dispute as to the identity of the 
tenancy set up by tbc parties to the suit, the , 
question in controversy must be decided. | 

Ramdev Rai V. Newaji Hrosad Singh, 10 ! 
C.L.J. 196 = 1 Ind. Cas. 379. (1 C.W.N. 152, 

R-) 

(172) — Rent, Suit for —Res judicata— Pre¬ 
sumption — Bengal Tenancy Act iVIlI of 1885), 
s. bi—Adjudication. —A prior decision may be 
taken to determine the rent claimed in that suit, 
and to give rise, under s. 51 of the Bengal 
Tenancy Act, to the presumption that the rents 
for subsequent years remained the same. The 
weight to be attached to the presumption thus 
raised depends first on the conditions under 
which that decision was arrived at, that is to 
say, whether it was after an adjudication of 
the ques'ion of the amount of rent or the rate 
of rent or not. If in the prior suit there had 
been such an adjudication, it would bo only 
open to the Judge in the subs quent suit to 
look to subsequent circumstances and events to 
onablo him to determine whether there had 
been any change in the relations between the 
parties since if there was no adjudication of 
the question, it would bo for him to consider 
the circumstances and events both prior and 
subsequent to that former suit, in order to 
enable him to determine the relations existing 
between tbe parties and the rentals rightly duo 
for tbe lands for the years in suit. Sri 

Maharani Beni pershad Koeri v. Raj 

Kumar Chowrey, 16 C.L.J. 124 = 17 Ind. 
CaB. 111. 

(173) — R^g* VII 0 / 1799 , summary .suit for 
rent under—Act X of 1859—Re*;, Vlil of 1831, 

5 . 4.—Where a summary suit for rent under 
Reg. VII of 1799 , was commenced before the 
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passing of Act X of 1859, it was held that the 
unsuccessful party was not, by reason of tbe 
decision in that suit having been given after 
that Act came into operatiou, deprived of his 
right, under s. 4, Reg. VIII of 1831, to contest 
the justice of the summary decision by a regu¬ 
lar suit. GOBIND CHUNDER MOOKERJEE v. 

Kalla Cajeb, B L.R. Sup. Yol. 623=2 Ind. 
Jur. N S. 119 = 7 W.R. 189. 

(174) — Arrears of rent. Suit for—Tenancy, 
denial of, by defendant—Burden of proof—Rea 
judicata—Reuenue Court .—Tbe plaintiff sued 
tbe defendant for arrears of rent and the suit 
was dismissed. Subsequently, the plaintiff 
brought another suit for arrears of rent against 
tbe defendant who denied bis tenancy. Beld^ 
that when tbe plaintifi sots up a tenancy which 
the defendant denies, tbe burden of proof is on 
tbe plaintiff to prove the tenancy and the 
amount of rent payable "y the defendant. Held, 
further, that tbe matter directly and substanti¬ 
ally in issue in this case w.ts directly and sub¬ 
stantially in issue iu the previous suit between 
the same parties, litigating under tbe same 
title in a Court of Jurisdiction competent to 
try the present suit and was, therefore, res 
judicata so far as the Revenue Court was con¬ 
cerned. Prag v. Ram adhin, 3 O.C. 63. 

(175) — Suit to recover balance of rent due on 

lease—Previous suit by lessee lessor for 

damages for illegal dispossession, still pending 
—No bar—Discretion of Court —Res judicata. 
—In a suit by a lessor to recover the balance 
of rent duo under a lease, whore it appeared 
that tbc defendant bad brought a suit which 
was still pending in District Munsiff’s Court 
against the plaiutifT for damages consequent 
on his having been dispossessed of his land 
prior to tbc expiration of the term of bis lease, 
and had credited against his claim for damages 
the balance of rent due under tbc lease, held 
that the pendency of the suit iu the Distriot 
Munsifi's Court was not a barto the present 
suit, but that it would be competent to the 
Court to postpone the bearing of tbe suit until 
the decision of the Distriot Munsifi had been 
given, if that course appeared to be necessary 
for the proper hearing and determination of 
the claims of the parties. MUTTUKARUPPA 

Kaundan V. Rama Pillai, 3 M.H C. 158. 

(176) — Payment of rent—Title—Estoppel- 
Possession by Hindu wideif^.—Tho admission ol 
a man’s representative obaracter by payment 
of rout to him is not conclusive but prima facie 
evidence whioh the tenant is not estopped from 
rebutting if ho cares. Thus if a widow, after 
her husband’s death, has once or oftoner re¬ 
ceived her husband’s proportion of the rents, 
the tenant is not estopped, from afterwards 
proving that the husband had loft a will by 
which ho had devised his share of the estate to 
other persons in trust to apply a portion of the 
rents in a particular manner and to pay over 
the residue to the widow. Where, on the 
death of a member of a joint Hindu family, 
bis interest in the joint estate passes to an- 

, other as his representative* 0 . 9 ., where there is 
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& joint family consisting of four brothers, one 
of whom dies leaving a son, or without issue 
leaving a widow—the son or the widow, as the 
case may be, is not entitled to sue separately 
for the deceased member’s share of rent received 
jointly. In a suit for rent by a devisee under 
a Will, it is not necessary for him to obtain a 
certificite. B^neb Madhub Ghose v. Tha- 
KOOR Doss MUNDUL. B.L.R. Sup. Yol. 588 
= 6 W.R. Act X. Rul. 71. 

Suit for arrp.'irs—Pleri of title 
in third varty—Determination of title of third 
party^Effect on said party —Res judica*;a.— 
Where in a suit for rent the title of a third 
party is set up by the defendant, any question 
of title to land as between the plaintiff and 
the third p^rty cannot be determined in the 
suit in such a m inner as to bind the third 
party. NaNKOO KOOEREE v. NUND OOOMAR 

Paurey, 22 W.R 326. 


been finally decided. The suit was subsequently 
revived under the proviso in May 1864. The 
defendant contended that the suit was barred 
by limitation and that the latter date (May 
1964) and not that of December 1861, should 
be considered the date of institution, Beid 
that it would have been the more correct course 
for the former Deputy Collector to have 
retained the case on his file pending the ulti¬ 
mate decision of the High Gouct in the case of 
the kabooleut. But, however, the error was 
only more of form than of subs laoe. There¬ 
fore, the Court could treat thj case as if it 
had been simply in abeyance on the file of the 
Deputy Collector The Gjurt treated it so 
and held that the suit was quite legal and 
that nc part of the cliim was barred by 
limitation. MAHOMED Kalee Shikdar v. 
Sheikh ali Hossein Chowdhry. 3 W.R 
Act X, Rui. 5. 


(I78l— Laadhrd and tenant —Siiif for rent — 
Dismissal — Suit for use and occupation — 
Res judicata —A landlord who has failed in a 
suit for rent under the Rent Recovery Act can¬ 
not bring a fresh suit for use and occupation. 

Ali Khan v. appadu, 7 M. 304. 

(179)— Rent — Suit for arrears—Declaration 
of title—Suit for rent involving determination of 
plaintiff*s title—Ex parte decree, effect o/—Res 
judicata incase of decrees passed ex parte— Limi- 
taiion, —In a suit for recovery of rent, it is not 
necessary for the plaintiff to ask for a specific 
declaration of his title. In a sense, every suit 
for rent involves a declaration of the plaintiff’s 
title to the property in respect of which ho 
claims rent* A plaintiff may be entitled to 
claim re&t, even if his prayer for a declaration 
of title were barred by limitation. The doctrine 
of res judicata applies to decrees passed ex- 
parle, provided it is possible to ascertain pre* 
oisely what matter must be taken to have been 
decided by the Court, that is to say, what 
matters were involved in the ex parte decree 
passed by the Court. (5 O G. 181, J’.) A decree 
for rent involves the decision of the question 
that the plaintiff is entitled to recover rent, 
since it always decides that rent is payable to 
the plaintiff by the defendant. (26 B. 25. 16 
C, 300, Rel. on ) Where' a decree for rent has 
been passed within 12 years before the institu¬ 
tion of a subsequent suit for arrears of rent, the 
subsequent claim for rent is not barred by time, 
although ths previous decree was nob executed. 
BALMAKOND V. ABDUL Basit, 12 Ind Cas. 
329. 

(IRO)— Limitation — Suit for rent—Suit 
siruch off—Revival —Procedure—Error of Cou^t 
—Dale of institution of suit. —The plaintiff 
instituted this suit for rent in December 1861, 
when a former Deputy Collectar struck the 
same off in February, 1862 on the ground that 
it could not be decided until a suit about a 
kabooleut, involving the rate of rent payable 
and pending between the same parties, bad 
been decided by the High Court. The Deputy 
Collector added a proviso that the present suit 
might be revived when the other case had 






Cause of action—Declaratory decree. —A decree 
declaring a right to enhance does not constitute 
a ‘ cause of action.” A suit for arrears of 
rent at an enhanced rate after notice may be 
brought without first getting a decree in 
a merely declaratory suit establishing the 
plaintiff's right to enhance. Doyamoybb 

Choworainbb V. Bholanath Ghose b 

L. R Sup. Yol 992 = 6 W R. Act X. Rul.' ??! 

[F.. lf\ W. R. 233. 4 G. 594. 17 C. 251 ; R., 7 
W R. 405.] 

(18-!) for rent for stacking timber — 

Limitation — Custom — WhQxe the defendant 
made use of plaiutiff’s land by slacking timber 
thereon, a suit to recover money due or for 
payment in kind for such use, was of the 
nature of one for ‘ rent ’ governed by the law of 
limitation applicable to money claims of that 
kind. Where there are well known terms upon 
which the use of land for stacking timber is 
permitted by its owner, and a party, with the 
knowledge of this custom or practice, uses the 
land in this wiy. he is bound, as by an implied 
agreement, to pay accordingly for such use. 

Mohunt Jumna Doss v. gawsee Me\h 
21 W R. 121 [S.. 1 A. 217, 1 C.W N 55.] * 

(\QZ)—Limitation—Suit for rent - Deduction 
of time whm Idigition was pending 

Tender tohm valid.—In computing the period 
of limitation allowed for a suit for arrears of 
rent, the time during which the plaintiff was 
suing to eject defendants as trespassers must 

be deducted (11 W.R P C. 5. F.) (R i? w 

R.4I5. 19 W.R. 18. 3 C. 817 = 2 G LR 450 
23 C. 205: D , 3 G. 6.] In order that a tender 
may be valid, it must be made at the proper 
pUceandtoa person authorized either under 

^0 law or by the plaintiff to receive the monev. 

Eshan Chunder Roy v Khajvh assa- 

NOOLLAH. 16 W R. 79 = 8 B.L R 537, Note. 

[R..G0.L.J. 273 = 350. 343 = 11 C.W.N. 983, 

F B*J . 

{lU)—Limitation Act of 1848)— 

for assessment -Boundary suit-Right to assess, 
ment. Act XITI of 1848 cannot be applied to 
bar a suit to assess laud as rent-paying, a 
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boundary case only decides tbe question of 
right to possession of the land. Tbe right to 
hold the land rent-free cannot be affected by 
any such decision- MahAMAD ALE KHAN 
CHOWDRY V. JADUB GHUNDER CHUCKER- 
BUTTY, W.R. 1864. 60. 

(185) —X of 1859. s. 32—Act XIV of 
1859, s. 1, cl, 8, s 4 and s. 18.—Suits for arrears 
of rent under Act X of 1859 are not affected 
by Act XIV of 1859, JOHN POULSON v. 
Madhusudan PalChowdhry. B.L R. Sup. 
Yol. 101 = 2 W.R. ActX. Rul. 21. [Disappr., 
18 W.R. 8 ; F., 2 W.R. Act X. Rul. 96, 4 0. 
50, 18 M. 99 ; Appr., J9 W.R. 5. 18 C 368; 
AppL, 5 W.R. Act X, 41 ; R., 14 W.R. 456, 32 
0. 654 = 1 C.L.J. 361 ; D., 16 W.R 287,5 0. 
906.] 

(186) —Suit for rent — Limitation—Act X of 
1859.—The period of limitation within which 
an action must bo brought for rent due at the 
time of the passing cf Act X of 1859, is to bo 
reckoned from the 29th of April 1859, the 
date of the parsing of tbe .\ot, and not from the 
1st August 1859, tho date on which the Act was 
declared to commence and have effect. BaBOO 

Lachimpatsingh V. Mahomed Mooneer, 
B.L.R. Sup. Yol. 32 = W.R F B. 32. 

(16G-o )—Suit for arrears of rent—Act XIV of 
1859 —Commencement of time -—In a suit lor 
arrears of rent, the three years* limitation was 
reckoned not from the datO'» of the instalments, 
but from tbe last day of the year (Bongal) in 
which tho arreirs bf'Cime duo, GOBIND 

Kumar Chowdhryv. Hargopal Nag, 3 B. 
L.R. App. 72 = 11 W R. 537. 

(197)— Limitation—Execution in Civil Court 

—Rafe of reiit — Determination—Back retit .— 

Under Act X of 1859, limitation will not bo 

saved by the fact that an execution proceeding 

to determine the rite of rent was pending in 

tho Civil Court. Whore a suit is ponding to 

determine tho rate of r» nt, tho back rent mav bo 

* 

sued for any limo within one year of tho deter¬ 
mination of tho rate. N.\W\B Na^^IRSIDIJ 

Nazir Alt kh \n v. JugupTara Chowdh- 

RAIN, 3 W.R. Act X, Rul. 2. 

(188) —Act X of 18.59, not to be taken to aw//io- 
rize the recovery of only three years* rent — Limi¬ 
tation .—It is an error to suppose that .Act X of 
1859 only authorizjs tho recovery of tho rent of 
three yevrs. Tho quosrioo in this oiso was, 
with regard to tho rent of 1-26S, whether tho 
suit was commenced within three years from 
the last date of that year. If it was. then the 
plaintiff would be out n led recover tho whole 
of that year’s rent. It w.i-s found th^t the suit 
was brought on tho 22nd of Pebruary 1865 
corresponding with P ilgaou.1271, so that it had 
boon brought within three >oirs of tho Bengal 
year 1268, and consequently no pvrt of tho rent 
of 12GS was barrel by limitition. DOORGA 
Doss CHATTEIUEE v' NOlUN MOUUN GHO- 

gAL. 6 W.R. Act X. Rul. 63. 

(189) —for rent due at passing of Act X 
of IQbO-Limitation—S. 32, Act X of 1859.— 
Suits for rents duo at the paasiug of .Act X o 


Bent, Suit for— 

1859i must be brought within 3 years from the 
29tb April 18.59, on which date tbe Act receiv¬ 
ed the Governor* GeneraPs assent. The words 
“passing of this Act in s, 32, Aot X of 1859, 
refer to the date on which that law received the 
sanction of the Governor-General, and for all 
rents then duo, the limitation is three years 
from that date or before the 29bh April 1862. 

Moran v. Bindobashinee Dabea, W.R. 
1844, Act X. Rul. 5. 

(190) —5, 32, Act X of 1859—Siiii to recover 
arrears of rent — Limitation. — The plaintiff 
sued, within 3 years from the date on which 
Act X of 1859 was passed, for arrears of rent of 
1266 to 126S and of 3 months of 1269. Held 
that, under s. 32, Act X of 1859, the suit was 
not barred, and that the claim for arrears due 
in respect of 1266, which were not due till 
1267, WiiS in time, though that was a period 
prior to the passing of Aot X of 1859- RaNEE 
Kashishuree Dossee V. Ram Saqur 
Singh, W.R. 1834. Act X, Rul. 69. 

(191) —X 0 / 1859, s. 32—Limitxtion.— 
Aot X of 1859 recognizes no deduction on any 
account whatsoever in computing the period of 
three years prescribed by s. 32. D.AKHINA 

Dabea v. homesh Chunder dutt, l W.R. 

142. 

(192) —X of 1859, a. 32, arrear of rent 
ivhen becomes due within meaning of—Deter¬ 
mination of rent — Limitation. —It was urged on 
special appeal, in this case, thit the rent 
payable by the ryot was not ascertained until 
tho year 1270, thet prooeediugs to ffi tbe rent 
had boon ponding in the C>urts from 1263 to 
1270. and that, with reference to the previous 
ruliugs of the H<gh Court on tbe point, the 
suit was within time. The High Court agreed 
with the above view of the law that there 
oannot bo said to be an arrear of rent until the 
rent was ascertained, and that, oonsequontly, 
an arreir of rent cannot, within the words of 
s. 32 of Act X oi 1859, become due until tho 
rent itself has been determined. KOMUL 

Lochunroy V. Messrs. Moran and Go., 
2 W.R. Act X. Rul 82 

(193) --^ci X of 1859, s 32—Suif/nr recovery 
of renf—LimifnfioH.—S- 32, Aot X of 1869, 
does not authorize the recovery of only 3 yoarfi’ 
rent. Suits lor tho recovery of rents miy be 
instituted within three years from tho oud of 
the Bongal yo^r or the fasU year as the oaso 
may be. GOSSAIN UMAR NAUAIN POORBB 
V. ARUKUL L.\L, 7 W.R. 301. 

(194) —Sail for arrears of r«»U—ComnwuM- 
ment of time —Acl X of 1859, s. 32 -Causa 
acliou -Liuiil'iliou.—lu a suit for arrears of 
ront, tho time ocoupiod by a previous suit by 
tho landlord agaiust tho tenant for ejectment 
of tho Utter as a trespasser will be deducted. 
Whore in a sale of a duIhi (or arrears of rent 
under Reg, Vltl of 1S19 was set aside ia a aub- 
sequent suit, by the putnidar on tho ground of 
irregularity, and the pitnidar was put in pos¬ 
session thereof, the o^uso of action fora suit by 
the Zamiudar to -rooovor the arrears of rent 
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for which the putni was sold must be taken to 
have accrued when the possession was restored. 

19 C. 267, 1 C.L J. 337, 35 G. 209 = 12 0, 
W.N. 326 = 7 C L J. 59 = 3 M L.T. 90; Rd. on, 
18W.R. 59, 16 G P.L.R. 33, 5 C.L.J, 59; 
AppL, 16 W.R. 79, 17 W.R. 415, 2 O.L.J. 
490; R., 18 W.R. 8,27 M. 143, P.C. = 14M L. 
J. 1 = 6 Born. L.R. 241 = 8 C.W N. 162, 3 C. 
L.J. 182; JSx/jL, 24 W.R. 143, D., 13 W R.313. 
23 W.R. 280. 3 0. 6, 3 C. 817, 9 C. 255, P G., 
13 0.L.R. 214, 12 0. 258, 17 0.251, 23 0. 
191. 23 0.205. 5 N.L H. 47 = 2 Ind. Gas. 
29 j The inadvertent omission by a Zamindar 
of the formilities prescribed by Reg. VIll of 
1819 does not reodar all the proceedings taken 
by him inoperative or constitute his act oi sell¬ 
ing the tenure into an act of trespass, Rani 
SWARNOMAYIv. SHASHI MUKHI BARMaNI, 
2 B.L.R.P C. 10 = 11 W R.P.C. 5 = 12 M.I A. 
241 = 2 Suther. 173 = 2 Sar. 424. 

(195) Act X of 1859, s. 32—Swif for rent for 
portion of year-‘Limualion.—k^ s. 32 of Act 
X of 1859 allows a suit for recovery of reut to 
be insiituied within three years from the last 
day of the year in which the arrear claimed 
shall have become due, the rent of one year 
1273, no matter for what portion of the year 
such rent is due, would be recoverable at any 
time up to the last day of the third year 1276. 

Bykunt Ram Roy v. Muss.\mut Shur- 
FOONISSA Begum. 15 W.R. 523. 

(196) — Si^it for arrears of rent — Jurisdiction 
“^Decision respect of clxim 1 or one year — 
Limitaiion--Act XIV of 1859 -Act X 0 / 1859, 
8, 32—VUI (i#.C.) of 1869, s- 29.—Where 
the claim of the zemindar against the defend¬ 
ants in respect of rent for a year has been 
decided not lo be a claim for arrears of rent 
within the meaning of cl. 4, s. 23 of Act X of 
1859, and tberetore not cogoizaele by the 
Revenue Court, but by the ordinary Civil Court, 
and coustquently that the claim was governed, 
not by the special limitation of s. 32, Act X of 
1659, but by the ordinary law of limitation, 
Act XiV of 1859, on the ground that a claim 
of that nature was not a claim for recovery of 
arrears of reut, asubstquenc claim of a similar 
Hituce precisely against the same parties in 
respect of the subsequent year was held as not 
barred by s. 29. Act VlII (B O ) of 1869. 
PBOSUNNO COOMAR PaIj CHOWDHRY V. 

Bamuhun Ohattbrjee, 18 W.R. 8. 

(197) — Act Xof 1859, s, 33— for money 
collected as rent by putwaree — Limitation. —A 
person suing for recovery of a certain sum of 
money colleuted^as rent by his agent (putwtree) 
is not entitled to get the benefit of s. 33 of Act 
X of 1859 without any allegation that the ac¬ 
counts on which bis suit is based have been 
kept back from his knowledge by fraud. If a 
person chose, though his own negligence, to 
remain in ignorance for an indefinite period, of 
the Slate of his accounts with his putwaree. or 
even through some accident or misfortune 
^uob as his leaving the country, or such like, 

0. VIII-69 


Rent, Suit toe—continued, 
he can claim no benefit under that section. 

William biddel v. Chutterdharee 

Lall, 12 W.R. 116. (3 W.R. I2l, 6 W.R. 30. 

(198) —X of 1859, s. 54.-—Rent suit— 
Dismissal for default of parties—Right to bring 
fresh suit Limitation. —Where in a suit for 
rent neither party appeared and the suit was 
dismissed in consfquence by the Deputy Col¬ 
lector, the plaintiff was, under s. 64 of Act X 
of 1859, entitled to bring a fresh suit, unless 
barred by the Law of Limitation. Shetab 

Chund Laha V. Majum ali Chowdhry 18 

W R. 402. 

(199) -4ci X of 1859. s. 17—Suit for contest¬ 
ing decision under—Limitation — Starting- 
potni.—The time allowed to contest a decision 
under s. 77 of Act X of 1859 is one year from 
the date of the Collector’s decision. It was 
contended in this case that the time should 
run, not from the date of the Collecior’s deci¬ 
sion which was favourable to the plaintiff but 
from that of the Judge which was adverse to 
him. But the High Court held that the words 
of the law were piecise in the matter, and that 
the plaintiff should have taken care after the 
appeal was adverse to him before the Judge to 
have sued within one year from the date, of 
the Collector’s decision, which he might easily 
have done as he had more than two months 
left to him subsequent to the decision by the 
Judge. MEEMOYE JOOGY V. AFSUROODDEEN 

wT's'r-' 

(200) —Aci X of 1859, s. 77 —Suit on general 
title—Limitation.—Hoe limitation of one year 
within which a person whose right to rent is 
refused under s, 77, Act X of 1859, must sue 
applies only to civil suits where the rent is 
claimed ; but a person suing on general title 
would nob be bound to sue within one year 

Shatto Ram Maj jomdar v. anund Chun- 

DER CHATTERJEE, 5 W.R. Act X, Rul 87 
iAppr., 25 W.R. 550 ] 

mi)~Act VIII (B.C ) of 1869. s. 22-Ohject 
—Limiiation.-The object of the Legislature 
m enacting s. 29, Act VUI (B.C.) of 1869. is to 
fix the maximum period of time within which 
suits for arrears of rent atenhauced rates ought 

to be brought, and nob to create a bar to the 

institution of such suits before the expiration 

of the year on account of which the arrears 

are claimed. TABAUONEE Debia v. JoYKISTO 
MOOKBBJEE, 20 VI R. 329. uinraiu 

{^Q2)-Possession-Right of person in posses- 

Sion—Proof of better title—Act VIlI of ISfiQ 
s 102-Suit/or rent by person in postssi!nt 
Intervention by third party—Determination of 

question of title—Appeal —A party who has 

obtained peaceable possession of property is 
entitled to the advantage of his possession. 
Any one who claims the property by a better 
title must establish his claim in due course of 
law. Blaintiff sued lo recover rent, a third 
person intervened in the suit. It was found 
that the plaintiff was in possession. But tb^ 
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Court of first instance, however, treated the 
claim as one for establishment of title and dis> 
missed the plainbifi’s suit. On appeal by the 
plaintifi, the Judge declared that be would not 
go into the question of title and upheld the 
posssessioQ of the plaintiff, leaving the third 
party to a proper remedy in a suit brought 
for the purpose. Hefei that the determination 
of the question of title as inoidenbal to the 
determination of the question of the plaintiff’s 
right to receive rent was not a decision of a 
title to an interest in land within the mean¬ 
ing of s. 102. Act Vllt of 1859 (B.C.j and con¬ 
sequently no appeal lay to the High Court. 

Kally Churn B^ner.ter v. Gopal 
Chunder Banerjre, 26 W.R. 100. 

« 

(203)— Suit for rent, or, in default for posses¬ 
sion of land under Settlement - Court decree 
entitliyxg landlord to demand any reasonable rent 
at his option—Landlord and tenant, Relation 
of Oudh Rent Act, XXII of 1886—Res judicita 
—Cause of action—Code of Civil Procedure, 
s. 43--Limifrt/ion.-In 1866, the defendants sued 
the plaintiff for proprietary rights in certain 
plots of land. The Settlement Officer passed a 
decree, which, the Court of the Judicial Com¬ 
missioner, in a suit instituted by the plaintiff 
in a Civil Court to have rent assessed on the 
land and finally dismissed on the point of juris¬ 
diction in July 1893. decided, conferred on 

the defendants under-proprietary rights in the 

trees on the plots only, and not in the plots 
themselves, and under which the defendants 
could not be maintained in possession without 
paying rent, should rent be demanded from 
them. In 1898, the plaintiff served a notice 
upon the defendants to pay Rs. 191-4-0 as rent 
for the land and having received no reply to 
this notice he sued in the Revenue Court for 
the ejectment of the defendants, but his suit was 
dismissed. In July 1900, the plaintiff sued the 
defendants on the allegations that, under the 
terms of the Settlement Court decree, they had 
no right whatever against his will to remain in 
possession of the plots without payment of rent 
and that he was entitled to take pis^ossion of 
the same in case they refused to pay a reason¬ 
able amount of rent. Ho also alleged that his 
cause of action arose on certain dates, and 
among them, in August 1S98. He prayed that 
the defendants be ordered to pay him Rs. 191- 
4-0 as rent and that, in case of default, a decree 
for possession of the land bs passed in bis favour. 
Hef^.that having regard to the definitions of the 
terms “ landlord ” and “ tenant ” as given in 
the Oudh Rent Act. the relation of landlord and 
tenant did not exist between the parties and the 
Civil Courts were not debarred from taking 
oognizanoo of the suit. Held, further, that the 
question as to whether the defendants were 
tenants was not res judicata. Held, that the 
suit was not affected by the provisions of s, 43, 
Civ. Pro. Code, the notioe which the 
plaintiff bad served upon the defendants after 
the disposal of the former civil suit being a part 
of the cause of action. Held, further, that the 
plaintiff was entitled undsr the deotee of the 


Rent, Salt for— continued. 

Settlement Court to call upon the defendants 
to pay any rent which he might demand, or to 
vacate the land, and that the rent not having 
been demanded till August 1893. the suit was 
not barred by limitation Mohammad ALI 
Raza Khan v.Musammat Menda, 6 O.G.341. 

(204) — Suit for arrears of rent — Relief- 
Admission of defendant. —If. in a suit for arrears 
of rent, the plaintiff c^nn^t sa'^isfaototily prove 
his case, he must either have his suit dismissed 
or take a decree at the rate admitted by the 
defendant. R\DHA SlNGH v. SUNKER DUTP 

Singh, 1 W.R. 238. 

(205) —.9uif for rent under kubooleut — Failure 
to prove kubooleut—Decree to extent of defend¬ 
ant's admission -Discretion of Court— RighCourt 
whether should interfere. —Where, in a suit 
brought under a kubooleut the kabooleut waa 
itself not proved, the Court shouli ordinarily 
dismiss the suit iusteid of deoreetng the olaim 
at the rate admitted bv the tenants. Too High 
Court doubted whether in such oases it should 
interfere with the discretion which the lower 
Court might have exercised in deoreeing the 
claim for rent as fir as the defendint admitted 
he was in arrears. SHEIK ABDOOLA v. NiM 
CHAND Dutt, 2 W R. Act X, Rul. 16. 

(206) —Saif for rent and damages—Onus on 
plaintiff to prove payment in past years -Nature 
of evidence required.—Waore the amount of 
rent payable is itself in issue in a suit for rent, 
it is inoumboQt on the Judge to require the 
plaintiff to show that in oASt years defendant 
hfcs piid wh.at he, plaintiff, is now demanding, 
and, for the purpose of proving tbe^e past pay¬ 
ments, the best evidence both documentary 
and oral, is requisite, and secondary evidence 
is not admissible until the absence of primary 
evidence is satisfaotorilv explained. RaH 
JEEBUNLOIiL V. NOND LOLL, 2 W.R. Aot X. 
Rul. 43. 

(207) —Saif for rent based on iHsfru>?»jnf— 
Denial of liability under insfrauianf-^idniis- 
sion of defendant as f) portion of 

Effect —Where the plaintiff sued to reeever 
rent under an instrument otllel jummabundee 
wbioh, he said, was signed by all the ryots on 
the estate when he cime into pissession, and 
the defendant domed the jummabundee, but 
admitted that he held some land of the plain¬ 
tiff with a small rent and thatonly a small 
amount was due by him to the plaintiff. Held 
that as the plaintiff relied entirely upon the 
admission of the defendant both as to the 
amount due and for proif of his cause of ao- 
tioQ, ho must aocept this admission as a whole 
and could only have a decree upon it (or the 
balance admitted to bo duo. BONOMALBB 

Churn Myteb v. Sheikh Hafizuddsbn, 

13B L.R. 247. Note = 12 W.R. 317. [R., 17 

W.R. 509.] 

(208) —Saif for renf—Defendanf's own ac¬ 
counts —Hcidance—Admission.—In a suit for 
rent in which plaiutiff relied on an entry in 
defendant's own account as Naib of the village 
as to the rate of rent payable by him, held that 
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'Unless defendant’s signature was forged, and 
the Jeaf not genuine, the entry was an admis* 
fiion that the rent therein mentioned was the 
rent paid. SURBESWAR GhoSE v. CHOTO 
ARlZOIiLAH Mandab, 8 B.L.R. App. 78 = 17 
W.R. 213. 

(209) —7ari4?ice between pleadinq and proof 
—Suit for rent—Kabuliat not proved—Right to 
-decree on admission of defendant.—In a suit for 
cent, the plaintiffs failed to prove the kabuliat 
which fixed the amount of rent and there was 
DO evidence on the part of the pUintiffs to show 
that they were entitled to the amount at the 
-rate they had estimated it at. Held that they 
were entitled to recover the amount admitted 
■by the defendants to be due as rent. It would 
be unreasonable to hold that, because the 
plaintiffs have been guilty of setting up a forg¬ 
ed kabuliat, they should he obliged to bring a 
fresh suit to recover an admitted balance of 
rent, RooKHiNi Kant Roy v. Sharikatu- 
NISSA Bibbb, 13 B L R. 248. Note = 20 W R 

.64. [R., 21 W.R. 203 = 13 B.L.R. 243.] 

(210) Rent—Suit for arrears—No proof of 

rate of rent Plea of tenancy at particular 
rate Right of landlord to get decree at rate ad- 
mitted. Suit by landlord to recover arrears of 
rent at a^ specified rate for certain specified 
^ears. The defendant in his written statement 
admitted that he was a tenant of the plaintiff 
and liable to pay rent at a particular rate for 
.a specified period, but pleaded payment there" 
of. The plaintiff produced certain jummabun* 
•dee papers of a former putwarree in proof of 
the rate at which he claimed the rent. The 
former putwarree was not examined at a wit¬ 
ness. Held, that, if the former putwarree 
had given evidence that he had collected rent 
from the defendant at the rate shown in the 
.Jumabundee and that the Jumabundee was his 
^wn record of the fact, those papers could be 
admitted in evidence. In the absence of the 
personal testimony of the putwarree, they were 
worthless. Though the plaintiff bad failed to 
prove the rate of rent claimed by him yet, in¬ 
asmuch as the defendant admitted the tenancy 
and his liability to pay rent at a certain rate, 
the plaintiff was entitled to get a decree to the 
.extent admitted by the defendant, unless the 
latter established bis plea of payment. PUN¬ 
DIT BHUQWAN Dutt JHA v. SHEO Mungul 
Singh, 22 W.R. 236. [R..8C. 465, 3 O.C. 

-205; D., 2 C.L J. 125.] 

(211) —Swif for rent due on muchilka — 
Defendant admitting occupation of land under 
.terms of muchilka-Proof.—In a suit for rent 
due upon a muchilka executed by the defendant, 
■though the defendant may admit that he 
occupied the land under the express contract 
contained in tde muchilka, the plaintiff cannot 
.establish his case without putting the muchilka 

■ in evidence, and so, if the muchilka is an uo- 
wgistored and compulsorily registrable docu¬ 
ment, the plaintiff cannot succeed in bis 
^uit as the muchilka is inadmissible in evi- 
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dence. G. LBE MORRTS v. SAPAMTHEETHA 

® M.H.C. 45. [R.. 7 M 226, 13 

M. 281, 119 P.L.R. 1906 ] 

(2121—Renfs for successive years—Separate 

o/ from proof 

of payment of suhseqtient years' rent when 

cannof 6e made.—This was a puifc for the renU 
of 1267 and 1268 . The defendant laded that 
as th^nr admissible inaarauoh 

as the plamtiS had sued for arrears of rent for 
the years 1269 and 1270 withont any mention 

fallen inte“ 

of 1268 "a 7 °f the rents 

68 in the decree for the arrears of 1269 

the present suit was barrel under s. 7 of Act 

dis/ine/ successive vears are several and 

distinct causes of action, in respect of which it 

s perfectly competent to the partv enTHled to 

mstitute separate suits. It cannot be the true 

Tnd r? ^ has several 

and distinct cause of action against one defend¬ 
ant, he must comprise them all in one suit 
subject to the hazard of forfeiting all those not 
included in the first suit. Also the ordinary 
and natural presumption which usuallv arises 

rlnTs 7°°v. payment or recovery of the 

ents of subsequent vears can have no applica- 

snit "‘’P™ evidence that the r^nts in 

suit were in arrear and no distinct allegation 
or evidence of th^ir halving been p^id Rata 

380-,fl..24W. R. 526; . 6 791 = 8 cIr! 

rent (or twenty 

years Evidence necessary to prove —The 
evidence necessary to establish a bolding of 20 
years at an unchanged rent must cover, at 
least, the whole of the period commencing with 

to%he backwards 

to the distance of 20 vears at loast. There 

need not be evidence of the payment of rent in 

each one of the sucoesoivo years, but there must 

be such evidence as will rpasonably support the 

concl^usion that the land has, in fact, been held 

for the wMe of the 20 years at a uniform rate 

of rent. BUNGO CHUNDER OruCKERBUTTY 

V. Ram Kanye Bhawad, lo W. R. 28S. 

(214)—s?/i< for arrears of rent—Landlord’s 
pgrWs transferred to third nartv—Tenant’s 

t Pl-*inf.ifif’s right "n an 

estatehasbeen decreed to a third party.theplain- 
tiff IS bound to the third party to Lke good 

defendant, tenfnt. 

must pay h.s rent tn the plaintiff according to 

sInIh 1 w.rTs 

nummary fruit for 
rent Enhancement —A decree of a Collector 
in a summary suit brought in 1857 for rent 
AeW insufficient to enable the landlord to sue 

whpnVh rate given by the decree 

when the decree had notbpen enforced or acted 

i'wr'^MB* Sinoh, 

1 W.K. 276. [D., 3 Agra 277 ] 
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Dtcree fixing rent for previous year — 
Clotms on tkiar for Hightr rent. — A decree of a 
compeieni Court tixiiig ibe rent for a previous 
ye&t acccrdii.g lo a. bvltitamah, cannot neutralize 
a cla>m upcu un ikrar for higher rent 

for tbe loJJowjug venr. NICUOLEN hEDBOSE 
POGOSE V. AZEUUDDEEN SiKDAR, 1 W.R. 

275. 

( 2 l 7 f— Solenamah distinct from patta-- Bent, 
sepatoie sutisfoi .— Where ibe soUuatnak iS a 
traiibactioii aibliuct Ir^m ibe patla, separate 
suits shcUia be Otcu^bt lur rent as regards (he 
tenures htla unoer (hose oocuments. OOMA 

Churn chowuhry v. Kam Kant Chow- 

DBBY, 17 Vk.h. 4b5. 

(2ibj“ Clui7nfo7 balanceoj tent — Pulwarry's 
papers ttiitd 07* Oy ylatnuj/, failuie to prove 
gtnuMutiess of — iu;tcao/( of aaim. — The 
balance ot the ihuoUe rents claimed by the 
plaiuCih in this case Was alitgod to be ascer¬ 
tained and Slated in the Ukkiias, and tbe 
plaintiff came mtu Gouit iounuiug his suit on 
those decuineins. The lower appellate Court, 
finaiiig the liknuas wete not genuine, disbeliev¬ 
ed the plaiuuil’b case and uismisstd bis suit. 
On appeal, it was oLj..cic:u that, as the defend¬ 
ant aumitied the itiiaucy, the otius of proving 
payment rtsitu on nim ; but it was held that 
the aefend.tut having uenieJ tbe genuineness 
of the pia.utih's uocumenis and pleaded that, 
if tbe genuine U/enuas were brought into 
Court, tLie> woulu snow that he bad paid all 
that was oue lr».m btm, tbe lower Court was 
right in having dismissed the suit on finding 
against the gi nuiueucsb ol the documents relied 
on ai d prunuced by ihe piainti0. bYUD MUK- 
600D aLI v. LYJNATH bKNOH, 2 W.R. Act X, 
Rul. 26. 

t2iyj— Procedure—Duty of appellate Court- 
Defect in juuyintni. —The lower appellate Court 
Bimply ailii meu the jujgmetit of the first Court 
in a suit iur rtijt wuuout sifting the evidence 
in the case. Dtla that the Court should pro¬ 
ceed up^n the eviueiice adduced and find what 
the tciiuio was oi what was its area and yuinina 

or what was the cuniiact lotween the plaiuliff 
as ianuiora and the deleiiuaut as tenant and 
to what aireais, if any, the plaiutifi was entit¬ 
led in the ^Ult. It cannot proceed merely up¬ 
on a kind ui lule oi pruporiiuii having reference 
to a former dceisiuii. KaUOONA MoYEE 
DEBIA v, Khll'ANATH Dubb. 18 W.R. 398. 

(2201— Lease—Ttu int eniiiUd to set up plea 
of lessor being benauiidar Deeds — Estoppel 
— EtiglisU ana ln,ii>au Daw —Benami fra)i5ac- 
tions—Where, in a suit for arrears of rent on 
the basis ol a kabuliai, (he defendant admitted 
iis exccutiuu, cut aiiigid that it was btnnmi 
for a thiru pmty. ht^d that the defendant was 
entitled to picvo that tho lessor, to whom ho 
had execuLeu toe kabuliot, was not tbo real 
owner, anu, lor that purpose, he could adduce 
paroi eviucuce. [Diis., 141 P.K. iy06«13P 
W.K. lyOv ; fi., 7 W.L.K. IGl.j In England 
where tho usag- donoiod by benami transaoiions 
is wholly ULknown, it is supposed, and there- 
lore Hsauined, that ail deeas and conveyanccB 
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truly represented the titles of parties set fortlr 
in ih(m. Deeds are called solemn transactions 
and they are executed after considerable deli-* 
beratioD, and under the guidance, and with the’ 
advice of able legal advisers. Under such 
circumstances, it is right to suppose that what 
is stated in deeds and other similar dccumenta 
represents tbe true state of things, and conse¬ 
quently, parlies should not be allowed after¬ 
wards to question the truth of what has been 
deliberately slated. But, in this country, it 
being well-known that documents are neither 
so drawn nor txtcuied as in England, and it 
being equally well known that persons make 
stattmeuts wholly regardless of the truth, 
for present and ulierior purposes, it would be 
unsafe and unjust to hold parties strictly to 
statements made by them in deeds and other 
documents, and to apply the technical doctrine 
of estoppel m tbe mannt r in which tbe doctrine 
is applied ID cases governed by English law, 
The tendency of the Privy Council decieioos- 
has been to make the law harmonize with 
justice in each case, and it would be departing 
from (his wholesome and beneficial rule to 
apply the doctrine of estoppel to cases which 
are not govern!d in this country by English 
law. B. i ONZELLE V. KEDARANATH 

Chuckerbutty. 7B.L R. 720=16 W.R. 186. 
[/i.. 3 C.L.K. 9.J 

(221) —Bbouli roif— Valuation of crop .—Ih- 
a suit to recover bhouh root of the value of 
crops which defendant ought to have made over 
to plaiutifi, held that tbe damage to tbo plain- 
tifi was tbe value of tbe crops at the lime they 
were due, and not subsequently. LacHMAN 

Prasad v. Holas Mahtoon, 2 B.L.R. App. 
27 = 11 W.R. 151. [R., 25 W.R. 307, 1 C.W. 

N. 65 J 

(222) — Landlord atid tenant — Decree for 
ejecliJient-Av.'ord of damages,—In the spirit of 
the rent law a decree for ejectment operates iix 
some decree us an award of damages Qiirtira-** 
Whether a Court would be exercising a wise 
discroiion in making a decree for damages in 
addition to a decree for arrears of rent, at the 
same time that it also gave a decree for eject¬ 
ment? HEERAMUN ROY V. JHUBOO SINGH, 
22 W.R 511. 

(223) —Cowrf can atoard damages for use and 

occupation, when — Bent-low in Bengal, whether 
applicable to ferry toils.—H a landlord sues for 
rent, a Court cannot award damages for use 
and occupation, unless an alternative claim for 
tho same is made in the plaint. (21 W.R. 208, 
22 0. 752. J'.) [i^,10C.LJ. 638 = 6 M.L.T. 

255 = 3 liid. Gas. 346.] Tho provisions ol the 
rent-law in Bengal are not appli-able to suite 
relating to ferry tolls. RACHHEA SINGH V, 

Upendra Chandra Singh, 27 C. 239. (W. 
R. 1864. AotX. Rul. 82, 22 W.R. 834. D.: 9 B. 
L.R. App. 14, AppL) 

(224) —^rrrars of rent—Suit for by superior 
proprietor against utider-proprietor—Interest^ 
Oudh Bent Act, XXII of 1886, s. Hi—Interest 
Act (XXXII of 1839)* — Although s. 141, Oodb 
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Reot AcD, does not eotitle a superior proprietor 
-to recover interest upon arreirs of rent due by 
an U'lder-proprietor, interest on such arrears 
was t) be awarded under the Interest Act 
(XXKll of 18d9i, if the requir^m-^nts nf that 
Act are satisfiid. MOHAMAIAD AH Kh\N v. 
MOHVMMAD YASIN K.HAN.1 O.C 237. [AJirm., 
3 0.0.22] 

. (225)—Arrears of rent. Suit for—Interest — 
Breach of contract —D images. —The defend lots, 
•who were under-proprietors, had executed an 
igrarnama in favour of the plaintig. the 
superior proprietor, in which they promised to 
•pay him as rent the Government Revenue, 
.plus 10 p. c.. in a suit by the superior proprie¬ 
tor for arrears of rent x—H-iid, that on proof of 
A breach of their cootract by the defendants, 
the plaintiff was entitled to interest bv wav of 

-damsge. Ganesfi BAKHS^ v. Harihab 
BAKHSH. 1 0.0. 270. (IOC 94. R.) 

(226)—Sw.i£ for unpaid instalments of rent— 
Interest, to be determined in accordince with 
■Government rules for payment of kists of 
revenue. —fn this suit brought by the Court of 
Wards against one of the relations of the ward 
alleging that a certain amount of rent which 
was due from the defendant had not been paid 
interest Wisaiso said to be obtained according, 
■to the custom in the part of the country 
amongst ordinary tenants. The High Court 
tnodid-d the words of the* lower Courts as re¬ 
gards interest and directed that, in execution, 
the interest ou the instalments shall be cal¬ 
culated only according to the Givernment rule 
for the payment of revenue in the Oollectorate. 
"The agreement under which the defendant 
held his zemindiri was that he should pay 
his Government revenue through the ward 
into the Collectorate. He was thus only liable 
to pay the Government revenue as it fell due. 
ahd the rule for the ptyment of instalments of 
xent by ordinary tenants in the country was 
not at all applicable to the case of this parti¬ 
cular defendant GRfDHAREE SINGH v THE 

OOURPOP WARDS, 10 W.R. 368. 

* 

(227)— Suit for amountof rent paidby under’ 
proprietor on behalf of other under-proprietors 
-’-Liability of one party to reimburse other 
when latter is compelled to pay any sum payable 
hy former—Ooligaiions resembling those created 
by contract-Contract Act (EX of 1872), Ch. 

V., s. 73— Interests — Rent fixed by Settle- 
ment Officer, Liability to pay. —la 1872. J, 
who was under-proprietor of an entire village, 
Bpld 137 bighas to the mother of the first five 
•defendants. In 1892. he mortgaged all his in¬ 
terest in the village to the mother of the plain¬ 
tiff by a deed, which provided th^t the mort¬ 
gagor would always pay the revenue then 
.payable and any amount by which it might 
be enhanced at any future settlement, and 
that the mortgagee should be entitled to receive 
from any of his (the mortgagor’s) relation in 
whose favour he had executed a perpetual 
lease or a sale-deed only the jama mentioned in 
those documents, or, in case of enbancemant at 
Mature settlement, the parta sarkari^ but that 
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the mortgagee should not otherwise interfere 
with them. It was said that, in the sale-dppd 
of 1873. it was nrovided that the jama of the 
vendee should be Rs. 37-8 6 only, but the deed 
was not produced in evidence. After the 
mortgage to the olaintiS’s mo^h'‘r, the village 
came under settlement and in Pehrnary 1896 
the Settlement Officer determined that the 
amount of rent oavableto the snnerior ocoprie- 
tor by the holders of the 1.37 bighas was 
Rs 242 U-0. In.Tanu\rv 1896, J had asked 
the Settlement Offi-^er to fit the amoimt nav. 

able in respectof the 137 bighas at Rs 57-12-0 
but the Settlement Omcer declined to do so! 
The plaintiff having been comne’led to pay 
the whole of the uri'lef-proprie^'^r? rent of the 
village to the superior oronrietor, claimed 
against the first five defendant’s and their 
mortgagees, the remaining d'^f^ndants. a de¬ 
cree for the amount due in reep-jot of the 137 
^ •— ing to the Settlement Officer’s 
deemon of February 5t.h, 1896. with inWest 
on that amount. Held, that the d“f«ndants 
were bound to pay rent for the 137 hjghas at 
the rate fixed hy the SHtlemAnt Officer. 

Where all the . unde^-DroD^ie^o^<a in the village 

are jointly and severally rpsn'"«n’>ihle for the 
rent and one nf them is cnmnelled to oav sums 
which are payable by the others, he is entitled 
not onlv to the sums paid, but also to interest 
upon those sums from the da^-e of navment. 

LalRam Ktnker Singh v. Fateh Baha¬ 
dur Singh. 6 O.C. 346. 

(228)—irrears of rent. S7iit for — Under- 
proorietor.-Lp.aie. permanent h^rpdifary farming 
^Transferable lease—Transfer nf Prooprty Act, 
s. 6—The respondent su«d the anp-Uant for 
arrears of rent. In the decree of the Financial 

Commissioner of Oudh, dv^-ed 27th April 1969, 

the aopellant had obtained by consent of the 
talukdar a decree for a permanent hereditary 
farming lease. Held, that the appellant was 
an under-proprietor and wis not liable to pay 
interest on arrears of rent. Uoder the provi¬ 
sions of a 6 of the Transfer of Property Act. a 
permanent hereditary farming l^asa iq trans¬ 
ferable. Kesho Singh v. Ohowdri Moham- 

MAD AZIM. 3 O.C. 108 [R , 5 O.C. 187 : Diss., 

6 O.C. 94.] 

(229) — Excess rent — Damages — A vyeal — Act 
XI of 1865, s. 6—Ac£ XXfll 0 / 1861. s. 27.— 
Where a tenant sued his landlord to recover a 
sum paid over and abeve what was due on 
account of rent, held that the case wvs not one 
of contribution for shares of rent as against co¬ 
parceners. although originally the trinsaotion 
may have been connected with piymsntof rent 
for co-parceners, but thxt it was a suit for 
damages for the non-refund of the over-pavment. 

The suit being comizable by the Court of Small 
Causes under s. 6. Act XC of 1865. no special 
apoeal lies to the High Court. SlB SahaYA 

SuKUDv. Bir Chandra -Tubvraj G 03 w\ui, 

2 BL.R.A.C. 172 = 11 W.R. 30. [F.. 1 A. 

388. J 

(230)— Refusal to execute decree of Small 
Causes Court—Appeal.—’The order of a Judge 
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» I 

decliolog to execute a Small Causes Court decree 
can be appealed from. DelaWUR ALI v. 
DABEE PEliSHAD, 11 W.R. 203, 

(231)--Suits/or — Cognizabxlity by Small 
Cause Courts .—Suits for rout, woen there is a 
contract between ihe pariieii, or eveu when 
suun a patta has been lendereu as the defendaiu 
was bound to accept, are maintainable in Court 
ot Small Causes ; and the mere denial ot the 
plaintifl's title is not suhioient to oust the 
jurisuiction of the Court. BoDI KaMAYYA v. 
fkkmaJanakihamudu, 5 M.H.O. 172. 

{262)— Mo/ussil Small Cause Courts Act, XI 
of Ib66.—A suit lor rent is cognizable by a 
bmall Cause Court ouiy when the claim is 
founded on contract. A claim by a landlord 
against a sub-tenant is not cognizable as on an 
implied contract. MaMSA ERADI v. SIYALI 
Ko^a, 11 M. 220, F.S. ID., 22 M. 149.) 

(233)— Release of joint debtors, effect of Con- 
irau Act ^1X of ml 2 ), s. 44, — Where, in a suit 
lor rent, the puiunaser of certain property 
which had been h) pothecaied by some of the 
lessees as security fur me rent are hist made 
parties but subsequently released, ibeir release 
iias not the effccu of releasing the liability of 
the other oefendants. SkKEMaTTY JouEMAYA 
DABSI V. GJlilWDltA N ATH MUKHERJEB, 4 C. 

590- (21 W.tt. 347, D.) 

{234) —PiostUute, House let to—Suit against 
her for rent--Immoral contract--Contract AcC 
1872, s- 23.—A landlord is not entitled to claim 
the lebt o! a house kuowiugly let to a prosti¬ 
tute for use by her as a brothel. BRINKMAN 
V. ABDUL Ghafuh, 6tt F.R. 1904= l02 F.L.R. 
1904 U8 W.R. 446, 10 B.K. 1872, U.; 2 B.K. 
Ib98, Expi.) 

{26b)—Rent, Suit for—Rmt accruing due 
between tnstuulion of suit and confirmation of 
sale—Tenant aying testate—Personal decree — 
Executor, personal liability of. —The plaiotit! 
brought a suit for rent of a putni taluk for the 
period irom Falgoou 1310 to Baisak ,1312 (cor¬ 
responding to February 1904 to May 1906). A 
decree lor rent was obtained in respect of the 
said property for the period ending with Magh 
13 lO. In ezeouiion of that decree the property 
was oold on the lOth April, 1905, and the sale 
was cobhrmod on tuu i2ih May following 
(Baiaak 1312). One of the tenantsdied in 1897. 
lie had mado testaojentary disposition ot his 
property uy which he had appointed executors 
to hold posaOsbiou ol bis estate till the termina¬ 
tion of ihe minorily ot his youngest grandson. 
At the lime oi institution ot the bUit, tne minor 
had not attained majoriiy. The estate was 
sometimes in the hands of a Receiver appointed 
by another Court in the QourbO of a partition 
suit: Held, that, as the property wassold, the 
landlord could obtain only a potsonal decree 
against the tenant entitled to possesbion of the 
properly ouriug the period for which the rent 
was claimed ; that the Koceivor was not a ne¬ 
cessary party, as the plaintiff did not seek to 
sell any property in the hands ot the Receiver. 
Held also, that the executor was personally 
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liable, and the beneficiaries, who would ulti' 
mately be entitled to the property if anything. 
remained to be distributed, were not personally 
liable lor the rent. MaHARaJA OF BURD\VAN 
V. PaRBUTTY CHABAN. 15 C.L.J. 458. 

(236)— House let to prosiitule—for rent, 
whenmainiainable. —in A suit for rent of a 
house hired by a man and woman together, 
the former of woom carried on the trade of a 
tailor and the latter carried on the profession 
of a prostitute on the premises; Held by 
Boufnois, , that it could not be assumed 
that the owner of the house knew that the 
man and the woman sharing in the profits of 
the prostitution hired the house for the pur¬ 
pose of using it for the resort of men in the 
way of the woman’s trade and for that purpose 
alone, and that the suit was maintaiuaole* 
Held by Linasay, J,, that if at the time ot the 
contract the plaintiff certainly knew that 
the house was taken and was used by the 
female defendant, for the purpose of her pro¬ 
fession, that of a prostitute, the contract 
was an immoral one and the plaintifi could 
not recover the rent, but as the fact was not 
conclusively proved, he was entitled to recover. 
Held by Campbell, J., that the landlord had 
knowledge that iho woman would carry on her 
trade, but as the profession of public prostitu¬ 
tion is a prolessiOD openly acknowledged in 
this country, and as public opinion would not 
brand a house owner as immoral in his aot of 
accepting a prostitute as bis tenant, plaintifi'^^ 
action in letting his premises was not such an 
immoral one as to render his agreement witB 
the woman immoral so as to debar him Ironi- 
his right. bULTAN v. NANU, 22 P.R. 1877» 

This circular deals with the Rules for dis¬ 
posal of rent-suits. 15 W.R. H.C. Rules, p. 4. 

See Ben. act X of I859, s. 23, ol, 4, 23 0. 
485 = 5 U.W.N. 840. 

Ste ben, act X OF 1859, s. 77, 3 B.L.R, 
A.C. 204, Note, 

Suit for rent—Limitation—See BEN. AOT 
Vlil OF 1869, s. 29, 6 G. 325 = 7 O.L.R. 342, 

5 G. 713 = 6 G.L.R. 49. 

Suit for—6'de BEN. ACT VIl OF 1876, 
S3. 42. 78. 8 G.VV.N. 196. 

Suit f-or arrears of — Suspension ot the law of 
limitation—B en. Act IX OF 1380, 3 . 96^ 
art. 2, 8ch. HI. 30 G. 1033, P.C.=80 I.A, 177 
= 8 O.W.N. 1. 

Suit by oo-sbaror landlord alone for addi¬ 
tional rent, if sustainable— See BEN. ACT VIU 
OF 1885 , 83. 52. 178, I88, 7 O.W.N. 670. 

Unregistered proprietor's suit for rent—5e4 
Ben. ACT VllI OF 1886, s. 60. 26 0. 712. 

Rale of —Determined in a rent suit-Subse¬ 
quent suit at enhanced rate— Res judicaUtf 
efieot of entry of rate of rent in settlement 
record on question of —Ben. ACT YIU OP 
1885, ss. lu7, 109, 32 0. 336, 9 O.W.N. 610-1 
C.L.J. 134. 

Suit to recover arrears of—Provisions and 
phraseology of s, 193 of the Bengal Tenancy - 


1101 


THE ALL INDIA DIGEST. 




Rent, Sait for—continued. 

Act—Applicability to suits to recover sums 
that are not rtnt—See Ben. ACT VIII OF 
1885, 88. 144, 184. 198, sch. HI, art. 2, 7 C.L. 
J. 152. 

Suit—Plaiut whether to contain exact extent 
and boundaiies oi lands— See Ben. ACT VHI 
OF 1886, s. 148, cl. 0;, 5 G.W.N. 121. 

Suit tor - On ground of possession—Maintain¬ 
ability—See Ben. act Vlli OF 1886, s. 149. 
6C.W.N. 248. 

Value of rent suit, under Bengal Tenancy 
Act, for purposes of appeal-See Ben. Act 
V liX OP 1885, s. 153, Xz G.W.N. 448--36 G, 
647. 

Suit for rent by co-sbarer landlord— See 
Ben. act Vlli OF 1885, s. 163, 7 G.W.N. 908. 

Jotedar—No assignment of right to collect 
rent-suit for—See UEN. ACT Vlil OF 1886 
s. 153. 8 G.W.N. 43b. 

Suit for rent in kind—See Ben. ACT Vlli 
OF 1886. ss. 153, 67, 68, 9 G.W-N. 122. 

See BOM. ACT V OF 1879, ss. 86, 86. 87. 16 
B. 686. 

Suit for—See BOM. ACT XVII OF 1879, 6 B. 
180. 

Suit foe—Decision of question 6t title — 
Appeal—See Bom. aCT XVil OF 1879, s. 3 
(3J, cl. (Xj, 16 B. 128. 

Suit to enforce acceptance of puttabs proper 
—How determined—See Mad. ACT Vlli OP 
1865, 6 M.H.G, 425. 

Tender of Batta—Suit for tent— See Mad. 
ACT VIIl OF lb65. Si. 7, 9, 72. 27 M. 4. E.B. 

Limitation Act, sch. 11, art. 110—Suit for— 
See Mad. ACT VHI OF 1865, s. 10, 17 M. 226 = 

4 M.L.J. 5. 

Suit lor rent—Cause of action—S^e MAD. 
ACT Vlll OF 1865, s. iU, 2*2 M. 250, Note. 

House rent due on contract—Jurisdiction of 
village Court to lake—Cognizance ol suit to 
recover such rent—See Mad. ACT 1 OF 1889, 
s, 13, ol. 3, 6 M.L.J. 67. 

Tenant at fixed rates, suit against for rent— 
Diiuviou—Lucal custom—See U.B. ACT XH 
OF 1881, 68. 18, 19, A.W.N. 1893, 29. 

Suit for arrears of—Determination of rent— 
See U.P. ACTXli OP 1881, s. 93, cl. [a), A.W. 
N. 1887. 156. 

Suit for arrears of—By landlord against 
agricultural tenant—Kight oi suit—Gondiiions, 
for maintenance of suit— See U.B, ACT XXi 
OP 1881, s. 93 {a), 2 A.L.J. 1, 

Suit for arrears of—See U.P. ACT XII OF 
1881, 8. 93 (a), 23 A. 270 = A. W.N. i90i, 69, 
23 A. 277. 

Suit for rent— Dismissal of suit—Subsequent 
suit in Civil Court to esiabiish tiile anu for 
possession—Limiiaiion—See U, P. ACT yiT 
OF 1881. s. 148, A.W.N. 1885, 261. 

Suit for, appeal when admissible—See U. 

P. ACT XII OP 1881. 8. 189, 23 A. 283=A.W. 

N. 1901, 76. 
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Interest on arrears of rent—Tenant, suit 
for arrears of rent and interest against- Settle¬ 
ment Court, decree of—See U.P. ACT XXII 
OP 1886. S3. 3 and 14, 5 O.G. 187. 

Suit for—See U. P. ACT XXTI OF 1886. 
s. 33. and s. 108, cl. (2J, 2 O.G. 269. 

Suit for Rent of grove-land left by grove- 
holder for cultivation—Landlord’s consent, 
land held without—See U.P. ACT XXII OF 
1886, 88. 108, cl. (2). 127, 5 O.G. 162. 

Suit for—See U. P. ACT XXII OP 1886, 
8. 127, 4 0. C. 24. 

Arrears of—Suit for—See U.P. ACT XXII 
OP 1886, s. 138, 2 O.G. 135-6. 

Arrears of—, suit- for—Under-proprietor— 
Liability to pay rent when out of possession- 
interest—See U.P. ACT XXII OF 1886. s. 14L 
2 O.G. 288. 

See Appeal—Form op Appeal, 3 w R 

Act X, Rul. 154. 

See appeal—Miscellaneous, 6 W.R* 

Act X, Rul. 67. 

Waste and Lakhiraj land— See BURDEN OP 

PROOF-Landlord and tenant, 2 W.R. 

Act X, Rul. 44. 

Suit for arrears of rent—Onus— See BURDEN 

OP PROOF—Landlord and tenant 3 b l 

R.A.G. 304. 

Suit for arrears of rant—Second appeal— See 

Burden bop proof—Landlord and ten¬ 
ant, 7 O.L.R. 369. 

Suit for—Onus of proof about rate—See 

Burden op Proof—Landlord and Ten¬ 
ant. 8 O.L.R. 426. 

First suit for cancellation of patni and for 
mesne profits, whether bars second suit to re¬ 
cover arrears of rent for same period—See CiV, 
PRO. CODE, 1908, 8. 10. 7 G.W.N. 720. 

Suit for rent—See Civ. Pro. Code, 1908, 

0. H. r. 1. A.W.N. 1882, 208. 

Suit .for—Policy of law— See CiV. PRO, 
Code, 1903, O. II, r. 1, 13 G.L.R. 214. 

Suit for enhanced rent—Subsequent suit at 
original rate—Sec CiV. Pro. CODE, 1908 
O. II, rr. 1. 2, 9 C. 919 = 12 O.L.R. 919. 

Suit for rent—Failure to include arrears due 
in former suit—See CiV. Pro. CODE, 1908. 

O. II, r. 2, A.W.N. 1883, 142. 

Lease of mortgaged property by usufruc¬ 
tuary mortgagee to mortgagor—Hypothecation 
of same property as security for rent-Suit for 
rent in Revenue Court—Suit for enforcement 
of lien in Civil Court—Sec CiV. PRO. CODE, 
1903, O. II, r. 2. 4 A. 318 = A.W.N. 1882, 46. 

Suit for possession—Subsequent suit for— 
Not barred—See CiV. Pro. Code, 1908. O.II. 
r. 2, 8 Ind. Cas. 445. 

Suit for arrears of—Not claimed for tho 
whole period up to the date of the institution 
of suit Inclusion of the period omitted not 
allowable in a subsequent suit for rent —See 
CIV. PRO, Code, 1908, O. II, r. 2. l C.L.J, 
114. 
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Rent, Suit for— continued. 

Suit for rent of a field in a holding—Neces¬ 
sity for including claim in respect of another 
field comprised in same bolding— See CiV. 
Pro. code. 1908 , 0. II. r. 2. 8 C.P.L.R. 9. 

Suit for rent converted into one of eject¬ 
ment—C iv. Pro. Code. 1903, O. VI, 
s. 17, 0 Vir, r. 11, 0. XLI. r. 23, s. 107 (2), 
O. XXn, r. 11. 19 B. 303 

Suit—When set-off allowed— See CiV. PRO. 
Code, 1908, 0. VIII, r. 6, 30 G. 1066 = 8 C.W. 

N. 118. 

Public policy—Landlord and tenant—House 
let to oroscrute —Suit for -See CONTRACT 

—Illegal Contracts. io2 p.l.r. 3904. 

Letting house for prostitute—Suit for—When 
recoverable —CONTRACT ACT, 1872 s. 23, 
2 P R, 1898. 

Payment of rent under a mistake—Right to 
recovt'V—See CONTRACT ACT, s. 72. 7 C 573 
= 9 C.L.R. 182. 

Right of co-shirer to collect rent in the 
absence of partition—CO-SHAUERS—EN¬ 
JOYMENT OF PROPERTY BY CO SHARERS, 11 

C.P.L.R. 1. 

Claim for—In suit for redemption—Distinct 
causp.s of action—Court-fee on appeal --See 
COURT Fees act, 1870, s. 17 , I 6 M. 415. 

Suit for rent—Dimiges for breach of clause 
in lease, assessment of—Substantial damiges 
—Rent payable to superior landlord —See 

Damages—Measure and assessment, u 
C. 221 . 

See Decree—Decree. Form of. Marsh 
48 = 1 Hay 113, 26 C. 639 = 3 C.W.N. 628. 

Suit for land and compensation for trespass 
—Decree for compensation by way of rent — 
Whether proper decree— See DECREE —MIS¬ 
CELLANEOUS, A.W.N. 18*^2. 57. 

Reviainna) powers of District Judge—See 

District Judge, Jurisdiction of, 16 0. 

327. 

See Estoppel—Estoppel by conduct 

29 C. 126 = 6 C.W.N. 132. 

Suit for rent—Prior ex parte decree, eviden¬ 
tiary value of—Spe EVIDENCE-DECREES. 

Judgments and proceedincjs in suits 8 

O. 275 = 10 C.L.R. 169, 

Rent suit—Rate of—Effect of cx-parte decree 

— See Evidence — Decree, Judgments 

AND proceedings IN SUITS, 16 C. 300. 

See Evidence — Decrees. Judgments 

AND PROCEEDINGS IN SUITS, 13 M. 361, 

Presumption as to rate of—S pc EVIDENCE 
ACT. 1872, s 91. 2 Ind. Cas. G36. 

See EXECUTION OF DEGREE-MODE OF 
EXECUTION, 3 C L. R 504. 

See Execution op decree— Miscel¬ 
laneous. 3 W.R. Act X, Rul. 131, 

See Interest—Special cases. 9 W.R. 

272. 


Rent, Suit for—continued. 

Issues—Suit for—Based on settlement—Ad¬ 
mission bv defendant as to rate of rent—Relief 
—See Issues—General, 6 G.L.R. 203. 

Joinder of persons interested in property 
charged with rent—See JOINDER OF PARTIES. 
14 C.P.L.R. 17. 

Suit for arrears of—Letters Patent, ol. 12_ 

See Jurisdiction—Suits for land, l ind 

Jur. N S 426. 

Mortgagor and mortgagee—Lease of mort¬ 
gaged prop-'rty by morteagrt« —Suit, for arrears 
of r^nt—Civil Courts—Jurisdiction — See 
JURISDICTION OP Civil Courts, 19 A. 496=» 
A.W N. 1897. 128. 

See Jurisdiction op Civil Courts, il 
B L.R. 31, Note=l3 W.R 390. 

See Laches, 2 C.L R. 5. 

Co sharer—Payment of to lambardar— 
Bona fiie payment—Suit for recovery of rent— 

See Lambardar, a.W.N. 45. 

Rent, arrears of, for more than three years, 
can be recovered where th<»r 0 is a fiduciary 
relationship—See LIMITATION ACT, 1908, s.lO, 
3 Bom. L R. 45 = 25 B. 4 29. 

Claim for recovering —See LIMITATION ACT, 
1908, a. 28, 18 B. 507. 

Suit for—Limitation —See LIMITATION ACT, 
1903, art. 110, 5 C L.R. G2. 

Does not lose its character by assignment— 
Suit by assignee of —Limitanon —See LIMITA¬ 
TION ACT, 1908, art. 110, 2 Ind. Cas. 989. 

Arrears of, limitation for a suit to recover— 
See Limitation act, 1903, art. IIO, 6 Bom. 
L.R. 241. 

Suit for arrears of customary dues to obatram, 
not a suit tor —See LIMITATION ACT, 1908, 
arts, no, 120, 16 M 305. 

Suit to recover arrears of—See LIMITATION 
Act, 1903, arts. 120 and 110, 3 Bom. L. R. 
135 = 25 B. 556. 

Suit for po.ssession with alternative relief for 
—Misjoinder of parties and causes of aotioQ 
—See MULTIFAUIOUSNESS 4 C. 949. 

See Parties TO suit—General, 11 W.R. 
43, 21 W.R. 88. 

Suit for rent—See PROVINCIAL SMALL 

Cause Courts act, 1837, 8.23,35 P.L.R. 
1902 = 43 P.R, 1902. 

A suit on bond undertaking to pay debt due 
from landlord not a suit for—See PROVINCIAL 
SMALL Cause Courts act, 1837. art. 8. 
pch. II, 4 C.L.J. 402. 

Suit for—forone fasli—Ohjootion bv defendant 
as to extent—Suit for—for sub^iequont; fasH— 
Principle—Certainty — See RES JUDICATA — 

General, u m.l J. S79. 

S^e Res judicata—ADJUDICATIONS, 6 0. 

W.N. 675. 

Adjudication of title of intervenor in rent 
suit—See RES JUDICATA—ADJUDICATIONS, 8 
C. 470 = 10 C.L.R. 416. 
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^ent, Suit for— continued. 

Suit for measurement—Previous suit for 
rent—Res judicata — See Res JUDICATA— 
Cause of action, 7 G- 214=8 C.L.R. 393. 

S^con'i suit for same—Upon a different basis 

■ —See Res judicata—Cause of action, 3 
C. 6. 

Suits for—Cause of action— Res judicata — 

RES JUDICATA-CAUSE OP ACTION 21 
0. 236. 

^ Prior suit for—Determination of question of 
title—Subsequent suit for possession— See Res 

JUDICATA—Cause op action, 12 C.L.R. 
38. 

Jurisdiction of Collector—See RES JUDICATA 

—Competency op Court. 35 li.L.R. 242 , 

Note =19 VV.R. 217. 

Rent suit—Subsequent title suit— See RES 

judicata-Competency op Court, 8 Ind. 

Cas. 710. 

Suit Rate of rent—Decree for rent of pre¬ 
vious years— Decree for amount admitted by 
•defendant —See Res JUDICATA—ESTOPPED 
DY JUDGMENT, 11 C.L.R. 483. 

. Decree lor—iu previous suit—Res /wdicafa— 
Landlord and tenant —5ee Res JUDICATA — 

Estoppel by judgment. 4 C.W N. i6i. 

Decree in rent suit—Question of annual rent 
payable— Res judicata —5ee Res JUDICATA— 

Hatters in issue, 2 Ind. Cas. li. 

Rent suit—Incidental finding —Res judicata 

^See Res judicata—Matters in issue, 9 

C. L.J, 493 = 4 Ind. Gas. 175- 

See Res judicata—Matters in issue. 3 

D. C. 22. 

Effect of decision against intervenor in a— 

See Res judicata—Parties. 3 C. i45 = i c. 

L.R. 35. E.B. 4 

See Res judicata—Parties. 8 W.R. 428. 
See Res JUDICATA—Miscellaneous, 6 0. 

W N. 589. 

Decision in rent suit— Ez parte decree—Res 
judicata—See Res JUDICATA—MISCELLANE¬ 
OUS, 6 Ind. Cas. 860. 

■ See Sale—Sale for arrears of rent 
—Miscellaneous, 6 w.r. 112 . 

See Set-off, 2 Agra 377. 

Suit for refund of rent voluntarily paid to a 
wrong person—Mofussil Small Cause Court, 
jurisdiction of-See SlVWLL CAUSE COURT, 

Mofussil, Jurisdiction op— General, 

11 C.738. 

Suit for damages on account of—Proper 
remedy—Sce SMALL CAUSE COURT, MOFUS- 

fiiD, Jurisdiction of—General. 5 B. 572 . 

Suit for Jarib rent— Jurisdiction — See 

Small Cause Court, mofussil. Jurisdic¬ 
tion op—general, 7 M.L.T. 350 = 6 Ind. 
Cas. 702. 

Suit for—No ascertained contract between 
parties—Suit not cognizable by Small Cause 
Court r See SMALL CAUSE COURT, MOFUSSIL, 

Jurisdiction OF—General, 4 M.H.C. 393. 

C. VIII—70 


Rent, Suit for — concluded. 

Suit for—See SMALL CAUSE COURT, MO- 

PussiL. Jurisdiction OF-General. 5 M. 

H C 4 64, 

See Small Cause Court. Mofussil. 

Jurisdigtion OF—General, 166 P R. 1883. 

Suits for recovery of—of nature cognisable 
by Courts of smUl causes— Second aoneal not 
maintainable— See Special OR SECOND AP¬ 
PEAL-SMALL (UusE Court Suits, 23 M. 
547 = 10 M-L.J. 329. P.B. 

Suit for rights to collect-Suit for immov-v 
able Property-Maintainability of suit -5'e 
Specific Relief act, 1877, s. 9 , 5 M.L J. 

95 

Suit by zamindar on bond executed to his 
father the late zimindir for arrears of rent— 
No suit for rent—See SUCCESSION CERTIFI¬ 
CATE ACT. 1889, s. 4, sub s. 2, 1 M.L.J. 680. 

_ Land taken by Governnaent without forma¬ 
lity prescribed by Ben. Reg. I of 1825—Right 
of owner to m^ntain suit against Government 

for—See Trespass, Marsh 56 = w.r P B 18 
= 1 Hay 122. 

Renunciation. 

See Waiver. 

See Hindu Law—Joint Family, i M. 312 
= 5 I.A. 61 = 2 C.L.R. 81, P.C. 

I 

Nature and effect of—Mutual mistake relief 
against—See WAIVER, 5 M H.C. 444. 

Repealing Act. 

See ACT XII OF 1876. 

Repealing Eaactmeots relating Co Civil Pro' 

cedure. 

-See ACT X OF 1861. 

Repeal of Act, Effect of. 

See STATUTES, CONSTRUCTION OF. 

See Appeal—Right op appeal, Effect 
OP. Repeal on. 

iU —Limitation Act. IX 0 / 1871—XIV of 
1869— Suit on bond barred under old Act—No 
new period.—Ttie Limitation Act (IX of 187 1 ), 
does not give a new period of limitation to a 
suit on a bond which was birred by the old 
Limitation Act (XIV of 1859) before the new 
Limitation Act came into force. VenkatA- 
CHELLA MUDALI v. T. SASHAGHERRY RAU 
7 M H.C. 2H3. [R., 1 B. 296. I 0, 328, 88 pJ 

L.R. 1904, F.B. ; D.. 1 M. 228.] 

(2)-Barred claims—Change in the law of 
limitation, effect of.—A claim, whether for 
arrears of maintenance, po session of Und or 
anything else, once barred, cannot be revived 
by a charge in the Lw of limitation. Krish. 

NA Mohun Bose v. Okhilmoni doseb* 

3 C. 331. [Disc., 3 G L R 336 ; Ooerruled. 6 0* 
310 = 7 C.L.R. 121; R. 4 C. 665, 53 P.L R.„ 
1901 a 3 

iB)—Act VIII of 1859, s. 387-^Pending/ 
meaning of. —A suit must be held to be pend¬ 
ing under s. 387 of Act VIII of 1859 if anything 
remained to be done which might have been 
done under the old law ; and a party in such a 
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Bepeal of Act, Effect of — concluded. 


ca^e is entitled to ask the Court to proceed un* 
der the old Jaw, inasmuch as the application 
of the new coae would deprive him of a right. 
ID reierence to a procedure of the case, which, 
but for the passing of the code, would have 
belonged to turn. O^PTAIN PARBOTT v. KaM 
SUHAY SINGH, W.R. 1864, 33. 

Hi—Ex parte decnc — He-hearing—Suit insfi* 
tuied before Act Vlll of 1839.—A defendant in a 
suit inbtJiuLeU before the passing of Act Vlil of 
1859, iaeniitied, under s. 3b7, to any advantage 
wtnch he inigtit have possessed under the old 
pr< cedure ; out tbis does not bar him from 
availing himself of any advantages which be 
may uotaiii irom ibe new procedure, e.g., a re¬ 
hearing under s. 119, in the case of an ex parte 
decree MUSST. KUSSOOLUN v. MUSST. 

Fuzeelut-oon-nissa, W.K. 1864, MU. 36._ 

Ste ACT 1 OF 1668, s. 6 . 9 0. 163 = 11 C. 
L.K. 409. 


Ste Ci\. Pro. Code, 1908, 0. XXI, r. 92, 
O. XLlli, r. 1 , 3 C.L.K, 

See Enhancement of Rent—Enhan¬ 
cement. LlAhiLlTY TO, 6 N.W.P. 373. 

Repeal—Of one stabute by auoiher by impli« 
catiou“VVLat aiucunts to— 6 ’ee LEASE— 
General, inn. Cas. 686=12 C.L J. ia 6 . 

See LlMITATlON-UENERAIi, 7 M.H.C. 
298. 


See LIMITATION ACT, 1908, s. 28, 4 0. 
283 = 3 C.L.K. 330. 

Ste Limitation act, iy08. art, 73, 7 M. 
H.C. 288. 

See Statutes, Construction of. i B. 

296, 1 L*. 3zd. 


Repeal of part of Madras Regulation lY of 

lozl. 

See ACT XXHl OP 1838. 

Repeal, Usury Laws Act. 

Ste ACT XXViH OK 1856. 

Repemiou. 

llefamaiiou—Malice—-Copy by one newspaper 
of liCbllous matter lu another, whether 
amouuba to linei—L ibel, 14 B. 632 . 

Reply to Notice. 

Whether actitn for libel or slander will lie 
against accused persons deleudiiig themselves 
—Whether and when reply 10 notices ol action 
arepnviiogea—TOUT, 18 M.L.J. 363 = 4 
M.L.T. 222 = 31 M. 400. 

Report. 

(Ij Co»imissio 7 ier for taking accounts—Power 
to grant ctrtificate—J^dture 0 /.—The general 
Daiure of a ceriiticato or report, whether general 
or separate, is that it should, in the case of a 
general certificate, comprise the result of all 
the pcuceedings under the decree or order of 
reference, or, lu the case of a separate certifi¬ 
cate or report, that it should comprise the 
result of some or one of such proceedings. 
The Court is not bound either to uphold or 


Report—concluded, 

reverse.the Commissioner’s decision or to consi^ 
der it in any way till he has arrived at and 
certified something that can be called a result, 
either of the whole enquiry before him or of 
some part or brauoh of it RUSTOMJI BUR- 
.lOR.TI V. KESSOWJ! NAIK, 3 B. 161. 

Reports by Select Committee. 

See STATUTES, CONSTRUCTION OF, 14 A, 
U6 = A.W.N. 1892,6. 

Reports. Indian Law, Act. 

See ACT XVIII OF 1875. 

Reports of Cases. 

See UNREPORTED JUDGMENT. 

(ll— Proper use to be made of Law Reports 6y 
Court, —A Court is entitled to refer to reporta 
of oases as precedents. But, because a judg¬ 
ment, order nr decree finds a place in tbo 
reports of cases, the Court should not take 
cognizance of such judgment, order, etc. The 
party relying on it should be asked to produoe 
a copy of ibe same and file it in the record of 
the case. SOWINDRA MOHUN TAGORE Vr 
SIROMONI Debi. 28 0. 171 = 3 C.W.N. 807. 
l27 C. 1, P.C., li,) 

Representation. 

Right of succession by representation among 
Muhammadan Kasmiris of Bengal — See 

Customs (Punjab—Inheritance.) 8 P.R, 
1907 = 47 P W.R. 1907 = 121 P.L.R. 1907. 

Right of, in oases of collateral succession—* 

See Customs (Punj4b — Inheritance), 
140 P.R. 1908. 

Estate of deceased—Decree when estate not 
properly represented—Effect—See DECREE— 

Miscellaneous, 6 lud. Cas. 627 = u C.W. 
N 1041 = 12 O.L.J. 561. 

Representative. 

See Civ. Pro. Code, 1908. s. 47. 

See Legal Representative 

See Representative of deceased per¬ 
son. 

(l )—Decision agaifxst parly not properly repre* 
$ented'’Effect.‘-^A parly is nut bound by the deci¬ 
sion in a case by reason of bis mother having 
been present during the heariug, if she was not 
present in a representative capacity, RAM 

Lall Roy V. Lall Bunqshee Lall, 11W. 
R. 199. • 

Rights of. of assignee—See EXECUTION OF 

Decree—Miscellaneous, lO C.L J. 896=» 

3 Ind. Cas. 3i4=l4 O W.N. 752. 

Person attaching decree is representative of 
decree-holder—See LIMITATION ACT, 1909, 
s. 19. art. 179, 6 C.L.J. 141, 

Representative Capacity. 

Plaintiff shebait of idol—Plaintiff’s name in 
heading of plaint — Suit \a representative 
character — Maintainabilitv — See CiV. PRO. 
CODE, 1908. 8.115, O.XXXI, r. 1, 9 Ind, Oas, 
132. 
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Representative of deceased person. 

See Civ. Pro. Code, 3908, s. 47. 

See Legal Representative. 

{!)—‘Heirs Liability — Payment of debt to 
extent of assess —Delivery of papers — Accounts — 
Examination of accounts before aecrec— Second* 
ary evidence to istaOhsh c/ajm.—Where it is 
proved that the heir ot a deceased debtor has 
received assets from him, such heir is bound to 
pay the debts ot the deceased to the extent of 
such assets. Similarly, the heir is bound lo 
deliver the papers in his hanos in respect of 
which a thiid party has established his claim 
against thedeceasedi In a suit for accounts it 
is not fcufBcieut to decree that an account 
should be taken. The accounts should be 
ordered to be produced; a decree should be pass¬ 
ed only alter their txamination. If no written 
papers of account are brought forward by the 
deieodant, the plaintiff should have an oppor¬ 
tunity of giving evidence in support ot his 
claim for compensation or damages. Luch- 
MEEPUT Singh Bahadoor v. Nund coo- 
mar Goopto, 22 W.R. 388. [ExpU, 7 C. 169.] 

(2J Suit by—Hindu estate, Person taking 
jiossessioTz. of^—Liability tor debt — Executor 
de son tort.—Where a Hindu died leaving a 
WIDOW and brother, and the brother cook pos¬ 
session of the deceased’s estate during the 
widow’s life-time, —ffefd that the brother was 
liable to pay a debt of the deceased out of the 
estate come into his hands. Held also that he 
was liable as legal representative of deceased, 
the widow having relinquished her rights as 
heiress. Qucere^le any stranger who takes a 
deceased’s estate liable, under Hindu law, to pay 
hi8 debts as executor de son tort ? JOGENDER 

Nabain Deb koxkut v. Temple. 2 Ind. 
Jur. M. 8. 234. 

f3; Hindu law—Joint family— Separation 
of interest among brothers—*Legal representa- 
/itJe.—Where a Hindu, during the liietime of 
his deceased brother (debtor;, lived separate 
from him in a separate dwelling-house, their 
transactions being also separate, held that the 
former was not the latter’s legal representative. 

Tekait Churamun Singh v. Kullyan 
Sahy, 23 W.R. 231. 

(4)—Person in possession of deceased Hindu's 
£Staie, decree against — Executor under a will, 
probate whereof granted, subseguently. —Indian 
Courts have been liberal in recognizing the acts 
of a de facto manager of a deceased’s estate as 
valid. The person in possession of the estate 
of a deceased Hindu must, till some other 
claimant ye.g. under a will, of which no pro¬ 
late has been granted) comes forward, be Creat¬ 
ed for some purposes as his representative. 

h G-L.R, 228, R.) A judgment 

obtained against such a representative is not a 
mere nullity and, though it might not be exe¬ 
cuted against tue estate, in the hanos of an 
executor, when he has taken out probate, it is 
sufficient for a suit being brought against the 
executor,.to have the decree satisfied. Prosun- 
Chunder BHUTTACHABJBB V. Kristo 


Representative of deceased person — contd, 

CHYTUNNO Pal, 4 C. 342 = 3 CLR. 134 
[R.. 11 C.W.N. 1078==6 C.L.J. 719. 27 C 242* 
8 C.W N. 843, 30 G. 1044, 10 C.W N. 666. 2 c! 
L.J. 484 ; D,, 9 B. 86 ; AppL,, 14 M. 454.] 

[b)-~Debis due to Hindu deceased, vayment 
of, to actual heir of deteased^Substqueni grant 
of certificate of heiiskip to another — Dtbtor 
rights ana liabilities of—The question referred 
to the Full Bench was. whether a debtor of 
a deceased person who has paid bis debt lo the 
widow of the deceased, holding her to be the 
heir, is entitled, in a suit brought for the re¬ 
covery of the same debt by a person holding a 
certificate of heirship, obiained subsequently to 
the payment, to show ihat ihe widow, and not 
the holder of the cenificaie is the legal heir 
The quebtioD was answered in the affirmative 
and the defendant was held to be at liberty to 
show, notwithstanding the certificate held bv 
the plaintiff, that the widow of the deceased 
was, at the time of the alleged payment by the 
defendant loner, the legal heir to the deceased 
It would, however, not be sufficient for the 
defendant to show that be bona fide believed 
the widow to be the heir, or to be the manager 
of the estate of the deceased ; he is bound to 
show that she then was the actual heir-at-law 
of the deceased. PURSHOTAM Mansukh v 
RaNCHHOD PURSHOTAM. 8 B.H C A C 149* 
P.B. [R., 8 B.H.C.O.G. 140, 7 B. 341.] * 

(6) — Succession Certificate Act (XXVTT 
IShQ)— Certificate of d^dministraiion— Childless 
widowsoj brother andnephew-lllegitimote sons. 
—The Illegitimate sons of a deceased Hindu 
whom the latter had acknowledged as his sons 
and to whom he had assigned ail his property 

are entitled to a certificate of administJatiorl 

“k XXVII of I860, in preference to the 

childless widows of the brother and nephew of 
the deceased, the latter not being legal represen¬ 
tatives under the Hindu law. Prodhan 
Ram V. Musst. Jeria Kooer, 17 W.R 189 

(l)-SuU against heir jor debts of ancestor— 
Assets-Burden of proof as to.—In a suit 
agaiust au heir for the debts of his ancestbr, it 
ordinarily lies upon the plaintiff in the first 
instance to give such evidence as would vrima 
facte aHord reasouable ground for an inference 
that assets hao or ought to have come to the 
bands of the defendant. If plaintifi has laid 
this foundation for his case, it then lies upon 
the defendant to show that the amount of suoh 
assets was not sufficient to satisfy the plaintiff’s 
claim, or that they were of such a nature that 
the plaintifi was not entitled to be satisfied 
out of them.or that there were never any assets^ 
or that they have been duly administered and 
disposed of in satisfaction of other claims 

f VARMA eITh; 

3 M.H.C. 161. [ExpL, 26 M. 792.] 

m-Exemtion — Judgment-debtor's repre¬ 
sentative Liability to account for property of 
judgment-debtor — Mesne profits.- When a 
party IS proceeded against as being the repre- 
sentative of a deceased judgment-debtor, and 
It 13 proved that property which belong^ to 
the deceased has come into bis bands, it 
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Bepresentative of deceased person— conid* 

lies upon such party to account for all the 
property of the deceased judgment-debtor 
which has come into his' hands. And in so 
accounting, m-sne profits —whether they have 
accrued in the shape of reuts collected, or in¬ 
terest on moneys which may have come to him 
from the deceased’s e-^bafe—must be brought 
into the account. ASSEKMOONISSA V. AMEE- 

roonissa KhatooN', 15W.R. 285 

(9)—Suit against representatives of Maho- 
medan — Decree, form of. —Where a suit was 
brought on a bond given by a Nawab. against 
his widow-mother and minor sou as his repre¬ 
sentatives and ai-o aa in posse-ssion of the 
e.state, held that the Coart should adjudicate 
upon the plaintiff’s claim without dismissing 
the suit on the ground that the defendants 
were not proved to be in possession of any por¬ 
tion of the estate left by him. The decree in 
such a case should be for payment out of the 
property of the deceased, and ordinarily the 
Court should not direct the payment of the 
costs by the defendants personally but out of the 
estate, MADHO RAM v. DILHUR JIAHUL. 2 
N.W.P 449. [/i..7A. 332, P.B.J 

(lO)--SMi/ ag'iitisl legal representiiives ot deceas¬ 
ed—Decree — Issues. — Act VIII of 1859, s. 203 — 
Where, in a suit against the legal representatives 
of a deceased executant of a bond, the plaintiff 
founds his case on the possession by the defend¬ 
ants of property belonging to the deceased, 
held thit the defendants have a right to join 
issue thereon, and, if successful, are entitled to 
a decree dismissing them from all responsibility. 
But where the foundation of the suit against 
the defendants is as heirs or personal represen¬ 
tatives of the .deceased, without any question 
of assets, the plaintiff is cntitlol to a decree 
on evidence being adduced as to the execution 
of the b)nd, HEICRA LXLL MOOKER.IEE V. 

Degumbuuee Kuloonee, 14 W,R. 431. 

(ID —Swif against representatives — Decree. — 
In a suit against representatives as such, there 
cannot be a decree against them for anything 
beyond the amount of the assets of the deceased 
ffebtor. KauuBPAN ChETTI v. Veuiy.AL 4 

M. H.C [R. 14 M. 1. P.B.] 

(l2) — Execution heirs of deceased 

defendant—Liability of heir to extent of asst-ts 
received —On the death of one N.O., against 
whom the decree had been obtained, execution 
thereof had been tak*'n against his widows, 
Sub-^cquontly, one M. S., came in and, alleging 
that the deceased N G. was merely a benami- 
holder for her, applied to be substituted as 
defendant in the case in lieu of tho widows. 
It was held that tho lower Court should not, 
on the application of MS., have exempted 
from liability tho heirs of the deceased N-G., to 
the extent of any asso's which might hive 
come into their bands. The lower Court’s 
order was therefore amended so far as it struck 
out the widows of tho deceased defendant 

N. G., from tho category of defend ints. 
DOOUQA SOONDUREB DEIUA V. SOORJEE 
MONEE DEBIA, 8 W.R. 101. 


Representative of deceased person—confd. 

{\3) “ Judgment’debtor, representative of^ 
Extent of liability for decree-debt.— a 
person against whom a decree has been passed 
in his representative oapicity, has made pay¬ 
ments m satisfaction of that decree to the full 
extent of the property of the deceased which 
has come, or, but for the representative’s 
default, might have come to his hands, the 
decree can no longer be executed, even although 
the decree-holder may be able to prove that the 
representative still has in his possession pro¬ 
perty which originally belonged to the 
deceased. If the heirs of the deceased Hindu 
or Mibomidan has dispo-^ei, to a bona fide 
purcha-ier, of property which he has inherit¬ 
ed from a deceased person, a credi'or cannot 
follow the property in the bands of the 
purchaser, but cm only sue the heir who ia 
responsible to him for the assets he receivee. 
R\M GOLAM DOBEY V. AYM\ BEGUM, 12 
W.R, 177. (10 W. R. 126, 2 W.R. 296, 1 
Agra F.B.. 72.8 W R. 161, R.) [F., 26 M, 
792=: 13 M.L.J. 253.] 

(ii)—Decree — Execution—Receipt of assets — 
Burden of proo/. —Whore execution of a decree 
against a de^e ised person is appUr>d for agaioat 
the latter’s representatives, it is for the decree- 
holder to show that they are in receipt of assets, 
belonging to the deceased judgment debtor 
But when the receipt of such assets is admitted, 
the burden of proving that the assets so receiv* 
ed are notsuffioient to piy tbo whole judgment- 
debt, or were already properly paid in satis¬ 
faction of the other debts of the doceised judg¬ 
ment-debtor. is upon the representatives. 
JOOGUL KISHORE SlSGH V. KaLEE CHURN 
SINGH. 25 W.R. 224. [/i.. 13 M.L.J. 253 = 26 
M 792.] 

(15)—Minor sons of deceased judginent-debi' 
or, not made parties to proceedings in earncufton 
of the decree—Judgment debtor's toidoio brought 
on record—Natural guardian of minor sons— 
by sons against purchaser—Sons how far 
bound by sale—Cw. Pro. Code (Acf Vlll of 
1859), s. 2i0. —A decree for money had been 
passed against tho father of the plaintiffs* 
After the do ith of the father, the decree-holder 
prosoutod an application for execution of tho 
decree, bringing on to the record, the mother 
of the plaintiffs as the widow and heir of the 
judgomu-dibior. Plaintiffs, the sou^ and 
heirs of the ju Igment-dobtor, not having been 
made parties to tho execution proceedings, 
filed the present suit to ro:)Over possession of 
tho property sold in execution and purchased 
by the de^endan^, tho deoree-holdor- Agree¬ 
ing with the Court of first instance, the 
High Court held that tho sale was binding 
on the plaintiffs and dismissed their suit. 
The sale having tak^n plaio under tho old law, 
its validity had to bo determined by the nro- 
visions of that law. Under s, 210 of Aot VUI 
of 1859. execution could be taken out. either 
against tho estate of tho deceased judgment* 
debtor or against his legal representative?, 
and a sa'o of tho property of a deceased 
judgment debtor would bo binding if the estate 
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Representative of deceased person— contd. 

was sufficiently represented guoadsuch property. 
In this oasi', tba widow, as the natural 
guardian of his infant sons, in possession of the 
property, was upon the record, aod it was 
beyond doubt that it was the interest of the 
judgment-debtor, and not that of the widow, 
which was intended to be and was sold. The 
estate of the father of the plaintiffs having 
been sold in execution, they could claim to set 
aside the sale only by esfablishiog that ihe 
decree was not binding on the estate in their 
bandS) by reason of the debt covered bv it not 
being one for which the estate could be held 
liable. ACHUT v. Manju Nath, 21 B 539. 

[fl., 24 B. 135 = 1 Bom. L.R. 627, 2 S.L.R. 
55. J 

(16) Contract — Breach — hiability r/ heirs to 
'pay damages. —The heirs and representatives are 
liable, according to equity and good conscience, 
to pay not merely the actual debts of the 
deceased, but to pay the damages which arise 
from breaches of contract by the deceased. 

Dblanney V. Mussumat bibee Jan. 22 W 

R. 494. 

See CIV. Pro. Code, 1909, ss. 50. 47. A.W. 
N. 1893, 106. 

Right of, to continue proceelings initiated 
by defendant to set aside ex parte decree - See 

13. A.W.N. 

1907, 176 = 4 A.L.J. 480 = 29 A. 574. 

See Civ. Pro. Code, 1903, 0. XXI, r. 16, 
s. 47, 27 G. 670. 

Auction purchaser is representative of judg¬ 
ment-debtor, not of decree-holder— See CiV. 
Pro. Code, 190S. O. xxr, r. 89, ss. 47, 104, 
^•XLIII, r. 1, A.W.N. 1908, 157 = 5 A.L.J. 
557 = 30 A. 379. 

Deceased defendant — Substitution of — 
Practioe—See DECREE — MISCELLANEOUS, 
13 C.W N. 787 = 3 Ind. Cas. 999. 

Meaning of—Test—Who can be a—Position 
of infant son in joint Hindu f imily - See EXE¬ 
CUTION OP DECREE — APPLICATION FOR 
execution AND POWERS OF COURT, 9 C.L. 

J. 485 = 1 Ind. Cas. 213. 

Interest—Dispute as to succession on death 
of obligee—Willingness of obligor to pay sum 
due to person having lawful authority—Non¬ 
liability of obligor to pay further interest— See 

Interest—SPECIAL cases, i M H.c. 124. 

See Jurisdiction — Question of juris¬ 
diction, 8 B H O.A.O. 245. 

Limitation for bringing—of a deceased person 
on record—See Limitation act. 1908, arts. 
181, 175, 16 M.L.J. 475 = 1 M.L.T. 348 = 29 
M. 629. 

Wrong person sued as heir of a deceased 
person—True heir not taking steps fora long 
time—Effect—See NON-JOINDER OP Parties, 

10 Ind. Gas. 344. 

Suit for foreclosure against assignee of mort- 
property—Repre^otatives of mortgagor 

“^See Parties to suit—General, Bourke 
0.0. 319. 


Representative of deceased person— concld,' 
See Parties to suit-General, Cor. 9a 

Representative of deceased appellant, juris¬ 
diction of Court to which a case has been 
remanded, to bring on rf cord—Code of Civil 
Procedure, ss. 365 and 566-S^e REMAND 
7 O.C. 17. ' 

Test to find out a —Mulgani tenure —See 

Res .TUDiCAT.A—M iscellaneous, 5 M.L.T. 

37 • 


Representative Order, 

Power of the Court to make— See CiV. Pro 

® ^ D.R. 937 = 

28 B. 209. 

Representatives’ Suits, Legal, Act. 

See ACT XII OP 1855. 

Reprieves and Pardons. 

See ACT XVIII OF 1865. 

Repudiation. 

Deed of—executed by husband transferring 
wife to another subsequently revoked, effect of 
See Marriage, 3i P.r. 1908 = 76 P w 
1908 = 152 P.L.R. 1908. ^ 

Reputation. 

See Evidence—accounts, 9 M. 285. 

Suit lor damages for injury to reputation and 
pain of body—See SPECIAL OB SECOND 
APPEAL—SMALL CAUSE COURT SUITS 4 
B.L.R- A.C. 33, N. 

Re-purchase. 

Pre-emption is not a right of— 5ee PRE¬ 
EMPTION—MISCELLANEOUS, 6 ALJ 112=. 
A.W.N. 1908, 42 = 3 M.L.T. 223 = 30 A.'lSO. 

Requests, Military Courts of. Act. 

See ACT XI OF 1841. 

Re-sale. 

(l)—Powder of re-purchase on condition^ 
Enforcement of said right.—li a power to re¬ 
purchase be given upou a condition the right 
cannot be enforced unless the condition has 
been complied with. PANDIT Gangadhab 
RaO V. SamLEY, 14 C.P.LR. 166. (14 OP 
L.R. 67, R.) ' 

See attachment — GENERAL, A.WN 
188.1, 6. • 

Ordered in an auction held by Gourt—See 
AUCTION Sale, l Bom. L.R. 446. 

See CiV. PRO. Code, 1908, 0. xxr r 72 
8. 73, 11 M. 356. 

Indent for goods, operation of provision in 
for loss arising from re-sale—See CONTRACT— 

Miscellaneous, 23 M. i8. 

Contract of sale—Default by purchaser in 
payment of price—Right of re-sale under 
s. 107, duty vendor exercising—Measure of 
damages awardable to vendor—See Damageb 
—MEASURE AND ASSESSMENT, 19 A. 535 = 
A.W.N. 1897. 150. 
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Rescinding Circalars. 

This circular rescinds certain previous Cir¬ 
cular Orders. Civ. Cir. Or. No. 9, 24 W.R. 
Rules and Ors. of the H.C. p. 3. 

Recission. 

Of contract—Non-completion of contract for 
teu months—R'^turn of deposit—Presumption 
of—See CONTItACT ACT, 1872, s. 56, 4 A.LJ. 
778 = A.W N. lyOS, 5 = 3 M.O.T. 177. 

Remedy by, when obtainable— See LEASE 
—General, 3 Ind. Cas. 316 = 37 C. 81 = 14 C. 
W.N. 101. 

Rescission of Conveyance. 

See Conveyance, 5 Bom. L.R. 392. 

Reservation. 

(1)— Reservation in decree. —Where sons suing 
their father for declaration of right to hold 
their separate shares in joint-family property, 
third parties intervene on the strength of a 
mortgage over some of the property from the 
father, a reservation in the decree in favour 
of parties neither nlaintiSs nor defendants 
is irregular. JUDOONATH SlNGH v. KaLEE 

Pershad, 14 W.R. 358 = 6 B.L.R. App S3. 
Reserved Forest. 

Constituting a—Sea ACT VII OF 1878, s. 4, 

7 Bom. L.R. 496. 

Residence. 

See Jurisdiction — Causes of juris¬ 
diction. 

(1) —Act IV of 1872, s. 23— Insolvency rules 
^Jurisdiction of insolvency Courts —Residence, 
what constitutes. —A debtor seeking or sought 
to bo adjudged bankrupt in pursuance of a 
petition under s. 23 of Aot IV of 1872, must, at 
the time of the petition being presented, reside 
or carry on business within ihe local limits of 
the jurisdiction of the Insolvency Court to 
which the application is made, and a debtor 
coming to reside temporarily within those 
limits for the express and sole purpose of being 
adjudioated insolvent does not by such residence 
become subject to the insolvency jurisdiction 
of the Court. R. PARKER V. THE SIMLA 

Bank Corporation, Limited. 34 P R. 1878, 
F.B. 164 P.R. 1867. i2 ) lb\, 62 P.R 1886.] 

(2) — Insolvent Court—Residence. —Where the 
insolvent is not an European British subjeot, 
be must, in order to oome within the Aot-, 
either be a bona fide rosidoot in CalouCta at tbo 
time he presents his petition, or a trader 
carrying on business in Calcutta. In the 
matter of TAUINEY CHURN GOHO, 11 B.L.R. 
App. 26. 

(3) —Jurisdiction—DefendanVs change of resi¬ 
dence after filing of plaint — Plaint, return of, 
after registration. — If, by reason of the resi* 
denoe of the defendant beyond the local limits 
of the jurisdiction of the Court of Small Causes, 
the jurisdiction of the District Court attached 
upon him at the time of the institution of the 


Residence— continued, 

suit, such jurisdiction cannot be deemed to be 
altered by his change of residence after that 
time. A plaint becomes unreturnable to the 
plaintifi merely because of its having been re¬ 
gistered. ramGopal V. ASA Ram, 88 P.R, 
1869. [«.. 39 P.R. 1872.] 

(i)—Incorporated Comvanv —Residence and 
domicile —Principal place of business. The 
residence and domicile of an incorporated trad¬ 
ing company is its principal pla^e of business, 
i.e., the place where the Administrative busi¬ 
ness of the Company is conducted. TUTIKA 

Basavaraju V. Parry and Co., 27 H. 313. 

( 5 ) —Custom—Daughter's right of residence in 
house left by deceased father.— custom 
among the Awans of iMouzah Daiwal), Tahsil 
Khushah. Shahpur district, daughters, even 
though married, of a deceased proprietor^ have 
a right of residence for their life-time in Ihe 
house left bv him. MUHAMMAD YAR v. 

Mussamut Panah Bibi, 72 P.R. 1880. 

(6) —Wadhwan Cantonment in Kathiawar, 
plaintiff resident of, cannot be required to fur- 
nish security for costs under s 380. Ciu. Pro. 
Code. —Tbo plaintiff, in this case, admittedly 
resided at Wadhwan in Kathiawar, and happened 
also toown certain iramoveableproperties withio 
the limits of the Cantonment of Wadhwan. 
The summons requiring him to give security 
for costs under s. 380 of the Civ. Pro. Code, 
was discharged on the ground that the said 
Cantonment must bo taken to be included io 
“ British India ” and to be within the limits 
of British India. TrICCAM PANACHAND v. 

The Bombay B\roda and Central India 
Railway Company, 9 B. 244. [Disj., 210. 
177.] 

Place of—See CiV. PRO. CODE, 1903.8.20, 

2 Bom- L.R. 605. 

Meaning of the term —See OlV. PRO. CODE, 
1903, O. V. rr. 9, 12. 17. O. IX. r. 13, 9 Ind. 
Cas. 189 = 15 O.W.N. 399. 

See Foreign Court, Judgment op, 20 M. 
112 = 7 M.L.J, 76. 

Hypothecation of house by father and son— 
Joint Hindu family—Decree on bond after 
father’s death and sale in execution —Widow’s 
right of—See HINDU LAW—DEBTS, A.W.N. 
1887, 279. 

Direction in huaband’a will regarding resi¬ 
dence of widow in family house, how fat bind¬ 
ing—See Hindu Law—Maintenance, 14 B. 
490. 

Hindu Law—Widow directed by husband 
to reside in family—Residence elsewhere — 
Right to miiiitonanoe when aSected—Stfs 

Hindu Lvw—Maintenance, 15 B. 236. 

See Hindu Law—Maintenance, 29 0. 

657 = 6 O.W.N. 530, 4 B. 261. 

Hindu widow—RighWof residenoe in house 
belonging to husband’s family'—Sss HINDU 

LAW-Widow, a.W.N. 1893,198, 
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Beajdence — conclu ded . 

Hindu Widow-Right of widow to reside in 
a house once the property of her husband— 
Limitation of such right— See HINDU LAW— 
Widow. a.W.N. 1893. 199. 

Hindu widow—Right of residence in ioint 

family house — Hindu Law-Widow 
A.W.N. 1894, 160. vviuow. 

Suit against Gogernment—Or'plac^ of busi¬ 
ness of Government— See JURISDICTION — 
CAUSES OF JURISDICTION. ] Hyde 37. 

See JURISDICTION—Causes of jurisdic¬ 
tion, i Ind. Jur. O S. 85, Marsh 64 = 1 
Hay 132, 29 G. 509 = 6 C.W.N. 829. 


Right to sell right of—See LANDLORD and 

Tenant-General, ll ind. Cas. 235 . 

Temporary, is enough to give jurisdiction to 

Letters Patent, High Court. 
1865-Bombay, cl. 12.3Bom. L.R. 291 = 25 

De I/O* 

Lunatic, 2 B.L.R. A.G. 246= h w.r. 

restitution of conjugal rights — 
Stipulation as to — See RESTITUTION OP 
CONJUGAL RIGHTS, 17 0. 670. 

See Small Cause Court, Mofussil 
jurisdiction op—General, 2 M.H c. soi! 

See St. 11 AND 12 ViC. C. 21. s. 5, 1 B-L. 
R.U C. 84. 

See Will—Construction, 20 0. 15. 

Reaistanoe to civil process. 

f;?*™ 2 B.L.B.F.B. 21 

*=10 W.r, Cr. 43. 

Of Small Cause Court—Jurisdiction to punish 
See Small Cause Court, Mofussil, 
JURISDICTION OF-general, 2 B.L.R. A.O. 
188 = 11 W.R, 62. 

Beslstance to execution of decree. 

See Civ. Pro. CODE. 1909. 0. XXI, rr. 97, 

(1)—Aciyril of 1859, S3. 224,225,227—Ln/iis 
comprised in decree, obstruction to decree’holders 
getting possession — Procedure. — In course of 
of a decree, the decree-holder alleged 
that be was obstructed in getting possession of 
certain villages comprised in hia decree, held, 
that It Was the duty of the Court to make an 
enquiry under s. 227 of Act VIII of 1859 and. 
after such enquiry, to itself pass such order as 
^might deem proper under the oirchmsbances. 
Where order has thus been passed for delivery 
property to the decree-holder either 
Wholly or to any extent, possession should be 
given to the dooree holder under s. 224 or 225 
as the case may be. The present case was conse¬ 
quently remanded to the Principal Sadder 
who was first to consider and determine 
Whether possession was to be given under s. 224 
or 225,; if under the latter he must refer the 
flecree-holder to the Collector; i£,3 under the 


Resistance to execotion of decree-continued. 

and affixing of notice were to be made in each 

JvionlH if necessary, he 

hoffid then m.ke the enquiry prescribed in 

s. 22/, HROJO MOHUN SUTPUTTY v 
SHOODI MONEE DABEE, 8 W R. 79 


(2)—icf o/VlII 1859. s. n9~R^nUinoer^ 
0/-An appl^ 
complaining that the defendants having, ob¬ 
tained a decree ag-riost a third party Vgre 

attempting anlawfally to interfere with pu!a 
tiff s possession was rejected by the Court of 
fir!,t matance. On appeal, the Judge decided 
that the application was entertainable undt^r 

s. 229 Act Vlllof ,859 and remanded th^oa:: 

for trial. The first Court then gave the plain! 

t. fi a decree, which the Subordinate Judge 
reversed on appeal. It was objected in special 

appeal that the proceedings were illegal. ' Held 
Jackson J that the objection was not tfken 

too late ; that the plaintiff’s claim could not 
be made uoder s. 229 ; and that the error was 
one which affected the jurisdiction of the Court 
of first instance to take summary cognizanceof 

for the first time on special apoeal did not affeot 
the merits of the case or e jurisdiction of the 
Court BUHAIii Sl.'^GH^hCHOWDBY v Bf 
H^RlKar,, IB.LR A.C, 206 = 10 W R 3il’ 
[S . 14 A. 417 = A.W.N. 1892, 51.] ' 

m-Aot yill of 1859, s. 229-Claimant gue,- 
tioning Ug-dUy of decree.—Thoto is nothino fa 
prevent a claimant frem questioningIheTega! 

lity of the decree obtained by the decree hnlHai- 
against a judgment-debtor. Mahomed 

Khan v. kalundar ah Khan, 4 n. HT p, si 

ol the Full Beooh BuHug reported In 13 W.r' 8. 
that a suit under s. 230, Act VIII of 1859 

must be reated as an ordinary suit for recovery 

of property, and that the whole questions 
Mle betweeu the parties ought to bo gone into 
before it can be disposed of satisfactorily, i! 

equally applicable to cases under s 229 Mffh. 

M wTllffi Narmn'! 

(3)-4cf vrilo, 1859, s. 229-Lakhiraj- 
Relinquishment by Zamindar-Possession— 
Where the right, title and interest in a decree 
obtained by L. the purchaser of land desorfbed 
as lakheraj, agamst F who refuses to give nos 
session, IS purchased by T, and the land is' 
mtermedia ely relinquished to the z.mindir 
by F as if It was md laud, and the olaim is 
investigated under s. 229 of Act VIII of 1859 
held that the plaintiff is entitled to be put in 
possession of the land, and any question as o 

which he should ho d it. or as to whether the 
land IS mal or lakhiraj. and whether the tenant 
has any permanent transferable interest therein 

must be decided in a suit brought by the 

zamindar Talab Hossbin Khan t. Go'obo» 
Pebshad Roy, 20 W R S7 tJuaoa 
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Resiatance to execution of decree — ccniiinued, 

( 6 )—SaZe of tenure for arrears of rent — 
Execution of decree against tenure Limitation 
“pleaded, by purchaser not party to decree—Act 
Vlll of ib69, sa, 229, 230. —A purchaser of an 
under-tenure sold for arrears of rent is not 
entitled lo contend, against a decree-holder 
seekitjg to execute his decree against the under- 
tenure, that execuiiun of the Decree was barred 
by limitation, as be is not a party to the suit. 
He can only be beard as provided by s. 229 or 
B. 230 of .^ct Vlll of 1859. If the case comes 
within s. 229, a very wide discretion is allowed 
to the Court by the concluding words of that 
section which enable the Court to investigate 
the claim as if a suit for the property had been 
instituted by the decree-holder against the 
claimant, and lo pass such order for staying 
execution ot the decree, or the same, as 

it may deem proper. WOHESH Chunder 
BANEKJEE V. t^HUNDER MONEE DEBIA, 9 
W.R. 485. [F., 16 W.R. 29.J 

(V) —Act Vm of 1859, s. 229, if applicable to 
execution taken after Act on decree passed before 
It, — Where a decree has oeen passed before the 
enactment ot Act Vlll of 1859, but the execu¬ 
tion 01 It taken out after the Act cimo into 
operation, the procedure to bo followed is that 
prescribed by s. 229 of the Act. Unaer the 
provisions of s. 229, the objector could nob bo 
deemed to be only an lutcrvenor but should be 
regarded as a substantial party to tbo suit 
maintainable under that section and therefore, 
from any order passed by the executing Court 
in favour of such person an appeal can bo 
preierrea. Maharajah Dhir.aj Mahtab 
Chand Bahadoor v. Naduroonissa 
BkeBEE, 4 W.R. 82. 

( 6 ) —Ctu. Pro- Code, 1882, s. 331, power of 
Court to go into questions of title on invesiiga-^ 
tton under—Enquiry not limited to questions 
regarding poa 6 t;si»on—Forum of appeal from 
oraer under section. —The intention of the 
Legislaluro in having altered s. 331 of the 
Cone of lb'i7, into us form in tbo corresponding 
section as enacted in tbo Code of 1882 was 
clearly to enlarge the powers of the Courts in 
the investigation of claims under the section. 
In such an investigation it is competent to the 
Court, under the Code of 1882, to finally deter¬ 
mine any question of title arising between the 
contending parties in connection with their 
right of possession, and the enquiry is not to 
be confined to mere possei^sion. The order 
made under the section, whether for executing 
or staying execution, has the force of a decree 
determining the title as well as the right to 
possession, and it is not intended that the plain* 
tifi should bo onvon to a fresh suit, or should 
have the ligbt to bring a fre>h suit if tbo decree 
is against him ; since it would be vexatious to 
require two suits to be brought between the 
eame parties when tbo real questions at issue 
between them might be determinable at one 

trial. MoulakhaN v. Gorikhan, 14 B. 627. 
IF., 21 A. 453 = 2 A.L.J, 132 = A.W.N. 1906, 
60; B., 22 B. 967, 26 B. 478, 11 O.L.J. 478 = 6 
Ind. Cas. 573; Expl. <6 D,, 27 B. 802.] 


Resistance to execution of decree—continued* 

(9J-Dccrec under Act XIV o/1659,9 15-Applied^ 
tion under s. 230, Act Vlll of 1859—Sfanip.— 
Tbe defendants had obtained a decree against 
one U, in a suit under e. 16. Act XIV of 1859, 
in execution of which they dispossessed the 
plaintifis of ceriain land. The plaintifis who 
were no parlies to that suit made an application 
under s. 230 of Act Vlll of 1859 to recover 
possession of the land. The application did 
not bear the stamp necessary for the institution 
of the suit. It was numeered and registered 
as a suit between the applicants as plaintiffs 
and the decree-holders as defendants. Beld 
that tbeplaintifis were eniiiled to apply under 
s. 230 ot Act Vlll of 1859, the order passed 
by tbe Court in a suit under s. 16. Act XIV of 
1859, being a decree, and that the application 
need not be stamped as for a regular suit. It 
is most reasonable that when a man is turned 
out of righilul possessiou under a decree of 
Court against another person, he should not 
have to pay stamp duty in order to get back hii 
land again. BHAHMA MayI DEBI v. BARKAT' 
SIRDAR. 4 B.L.R. F.B. 94 = 12 W.R, F.B. 29. 

flO)— Act XIV 0 / 1859, s. 15—Decrees in 
possessory ochous, s. 230 of Act Vlll of 1859’ 
not applicable to—Executions in regular suits.—* 
S. 230 of Act VIII of 1859 does not refer to 
decrees obtained lu possessory actions but to 
executions iu regular suits where judgments- 
havo been pronounced on the merits, and it 
cannot be introduced into a case determined 
under s. 15 of Act XlV of 1859. GOBIND' 
CHUNDER BAGDEE v. GOBIND GHOSB 
MUNDUL, 7 W.R. 171. 

(11)— Act VIII of 1859, s. 230— Objection of 
party dispossessed in execution of decree^ not to be 
registered as suit—S. 230 of Act Vlll of 1859' 
dots not authorise tbe registry of objootions of 
delcndants, but only of persons other than 
defeudants. The objootor lu tbo present oase 
WHS however a purchaser from the defendant 
after the passing of the decree m favour of tha* 
special appellant, and such objector was in no 
bolter position than the deleiioant himself and 
was not therefore entitled to the benefit of. the 
said soolioo as a third party. HUUO PERSHAD 

Roy Canoongob v. Ram Lochun Mun- 
DUL, 6 W.R, 148. 

(12j— Land taken in execution of decree^ 
person claiming right of way outr, nof compe^< 
tent to intervene under s. 2^0 of Act VIII o/ 
1859— Bight to be established 6 ;/ regulat 
suif. lu this suit, plaintiff sought for a doola* 
ration of hiS right of way over the land of the 
defendant who had obtained possession of it in 
execution of a decree. The plaintiff interven* 
od in a previous execution case to prevent the 
defendant from taking possession, and the case 
as between them, had been tried under s. 230' 
of Act Vlll of 1859. The High Court heU^ 
that the plaintiff could not intervene under 
the section, and tbe proceedings in the execu* 
tion case were therefore null and void. The 
plaintiff, if ho , desired to establish a right ot* 



1121 


THE ALL INDIA DIGEST. 


1122 


Resistance to execution of decree—coniinuec?. 

way, should bring a regular suit for the 
purpose. Nobin chunder mojoomdar v. 
JaTADHAREE HOLDAR, 2 W.R. 289. 

(13) — Month—British Calendar Month—Act 

VIII 0 / 1859, s. 230.—The word “month” has 
not been defined in the Civ. Pro. Code, but, in 
the Regulations which were superseded by that 
Code, it had always been interpreted to mean 
a calendar month. There is no indication that 
the Indian Legislature, when it passed Act 
VIII of 1859, intended to use the word in any 
other sense than that which bad been general¬ 
ly applied to it in India, previous to the passing 
of the Act. The words in s. 230, “ho may 
apply to the Court within one month from the 
date of such dispossession,” give to the appli¬ 
cant a clear month, computed according to the 
British Calendar, exclusive of the day on 
which he was dispossessed, in which to make 
hia application. UADU Valad ANSAR SAREB 
v. BALGOUDA Bin SHANKARAPPA, 3 B.H.C. 
A.C. 39. [fi., 2 B. 673.] 

(14) —D<>cree— Execution—Claim —Civ. Pro. 
Code, Act VlIX of 1859, ss. 226, 230.—Where a 
decree-holder took out execution of his decree 
by proceeding against certain property as 
belonging to his judgment-debtor, and a third 
party presented a petition to the Court, alleging 
that he was in possession of that property, and 
that the judgment-debtor bad no title thereto, 
an order passed by the Court that the applica¬ 
tion must remain in the Serishta, the decree- 
holder having given a receipt for possession, 
was held to amount to no order at all. Eeld 
further, that it was only on an application from 
the decree-holder under s. 226 of ibe Civ. Pro. 
Code (Act VIII of 1859) that the Court could be 
put in motion under that section, and that 
the High Court could not interfere as the 
third party had made no application under 
8 . 230, although the lower Court ought to have 
proceeded to investigate the matter in dispute 
if he had made such applicatiou. In the matter 

of Bibee Mahtab Koomaree, 19 W.R. 62, 

(15) — Civ. Pro, Code, Act VIII of 1859, 
ss. 224, 22d—Land in occupancy of ryot — Person 
put in possession of such land—Interference with 
his proprietary acts—Whether his claim giving 
him new cause of action is barred by limitation. 
—The provisions of s. 229, Civ. Pro. Code, Act 
VIII of 1859, are not applicable to the case of a 
person put in possession of land under a decree 
in the manner prescribed by s. 224, nor do 
those provisions bar his suit against those per¬ 
sons who have interfered with his proprietary 
acts, as such interference would constituie a 
new cause of action. GUNBSH PERSHAD v. 

Jykishun, 1 N.W.P. 218. 

(16) —iween giving possession of disputed 
land in execution of decree — Objection .—Where, 
in execution of a decree, an Ameen was ordered 
to deliver possession, objections under s. 230, 
Act VHI of 1859, should be made within one 
month from tbe date on which the Ameeu 

C. VHI—71 


Resistance to execution of decree— confiwwed. 

measured the lands and delivered possession to 
the party. KASHEENATH DOSS v. BHOWANEE 
Dossee. W.R. 1864, Mis. 18. 

(17)--4ciVII[o/ 1859, s. 2Z0-Personal occu¬ 
pation—Possession by receipt of renf.—Posses¬ 
sion by receipt and enjoyment of rent is as good 
in law as actual occupation, and there is no 
reason for holding that the provisions of s. 230, 
Act VIII of 1859, apply to those cases only in 
which the party seeking for relief under that 
section is in personal occupation. Bhyrub 
Sircar v. Sham Manjee. 15 W.R. 70. [F 
33 0. 487-3 C.L.J. 295 ; Exph, 3 Bom. L.r’ 
68-25 B. 178; R., 22 B. 967.] 

{IZ)—Objection under s. 230, Act VIII of 
1859 —An objector, not in possession either 
“ on his own account ” or “ on account of some 
person other than the defendant,” who inter¬ 
venes as holding a bona fide title derived from 
the defendant cannot be heard under s. 230 
Act Vllf, of 1859. EUSUP ALI KHAN v. ShiB 
8 HUNKUR SUHAYE, W.R. 1864, 384. 

(19) — Mortgage—Adverse possession — Act 

VHI of 1859, s. 230.—A mortgagee’s possession 
is not adverse to the mortgagor, and posses¬ 
sion through a mortgagee is sufficient possession 
for the purpose of bringing a claim under Act 
Vlllof 1859, s. 230. ASGUR ALI v. ASGUR 
ALI, 20 W.R. 373. [F., 3 O.L J. 293-33 C, 

487 ; B., 24 W.R. 447. 3 Bom. L.R. 58 = 25 B. 
478.] 

(20) —Ciu. Pro. Code, Act VIII of 1859, s. 230 
^Nature of proceedings—Right of party dispos¬ 
sessed to take advintage.—A cause under s. 230 
Act VIII of 1859 had to be treated in all respects 
as a regular suit. It could not be laid down as 
an absolute rule, without restriction, that a 
person who parted with the actual occupation 
of land to another might not take advantage 
of the section. Banee Madhub Dutt v. 
NUND LALL MoOJOOMDAR, 22 W.R 123* 
[F.. 33 C. 487 = 3 C.L.J. 293; R., 25 B. 478.] 

(21) Act VIII of 1859, s. 239—Dispossession 
—Petition for possession—Stamp — Regular 
plaint.— terms ofs. 230 of Act VIII of 1859 
provide that a party who shall have proved 
himself to have been in possession of the lands 
in suit, and to have been dispossessed by 
another party, alleging that tbe land formed 
part of land decreed to him, can come in by 
means of a petition, and have his case tried in 
like manner as if he had paid full stamp duty 
on a regular plaint. NEEL Madhub DutT 
V. Radha Mohun, 3 W.R. 205. 

(22) —ilef VIIIo/lS59, s. 230, applicationunder 
—Dispossession—Cause of action—Jurisdiction. 

—Tbe conditions precedent to the success of any 
application or to the exercise cf jurisdiction 
under the provisions of s 230 of tbeCiv.Pro.Code 
are, firstly, as the law declares, that the appli¬ 
cant shall have been dispossessed; secondly, that 
he shall dispute the right to dispossess him ; 
and, thirdly, that, on examination held, he can 
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Resistance to execution of decree— continued. 
show probable cause for making the application. 

Kalkk Narain Singh v. Puotaii Chunder 
BURROOAH, 12 W.R. 231. (8 W.K. 177. D.) 

(23) —VITI 0 / 1859. s.230—Execution— 
Eisjpossession-.-Procedure .—When an application 
is made by a party on the ground that be was 
in possession, and that ho has been dispossessed 

in execution of a decree in a suit in which he 

was not a party, the proper order that should 
bo made under s. 230 of the Code in the first 
instance, is to examine the applicant. Obhoy 

Churn Dey v. Rajendro Coomar ghose, 
1^6 W R. 288. 

(24) —Oiy.Pro. Code, Act VIII of 1859, s. 230 
E^ecution^—Ayplicaiioii by party dispossessed 

’—Effect of attachment without dispossession, 
— A person who is actually dispossessed of 
lands under colour of a decree against a third 
party, to which he (the person dispossessed 
was not a party), is entitled to an investiga' 
tion of his title under s. 230, Civ. Pro. Code, 
and if his title is established the Court is 
bound to give him a decree Where, how¬ 
ever, the lands are merely attached by the 
judgment-creditor, there is no cause of action 
under the provisions of that section. HassuN 
ALI V. NEIB AHMED, 11 W.R. 148. 

{2b)—AciVlllof 1859. s. 2Z0— Execution- 
Dispossession under decree — Claim by third 
party— fides.— If there are reasonable 
grounds for thinking that the claim of a party 
complaining, under s. 230 of Act VIII of 1859, 
of having been dispossessed in execution of a 
decree to which he was not a party, is bona fide, 
it is the duty of the Court to treat the case as a 
regular suit between the claimant as plaintiff 
and the decree-holder and the judgment-debtor 
as defendants, the application being numbered 
and registered as a suit. LULEET NaraIN 

gossamee v. Keshub Deb Gossauee. 18 
W.R. 209. 

{2^)—Execution of decree—Objeetion by pur¬ 
chaser of property—Failure of Court to proceed 
tinder s, 230, Ciy. Pro. Code, Act VIII o/ 1859. 
—■The plaintiffs who had been decreed posses¬ 
sion of some property as against some persons 
proceeded to execute their decree. The defend¬ 
ant intervened and claimed the property by 
right of purchase. The Court of first instance 
instead of proceeding under s. 230, Civ. Pro. 
Code, cancelled its former order which was in 
favour of the plaintiffs. The lower appellate 
Court aftor first refusing to entertain an appeal 
against such order, entertained a review of its 
order and admitted the appeal. Held, on special 
appeal by the defendant, that the proceedings of 
the lower appellate Court wore void a 3 being 
without jurisdiction, and that the Court of 
first instance ought cither to have dismissed 
the defendant’s application or to have number¬ 
ed and registered it as a suit. Sahoo GOKUL 
PERbHAD V. MUSSUMUT ZVNUB 1 N W P 

298. 

(27)—ilef VIH o/1869, s. 230— Objection to 
execution taking shape of swif- Quesfion for 
deUrminaiion ^ Posmsion as dur^putoeedar. 


Resistance to execution of decree—continued. 

—When an objection is preferred, and takes 
the shape of a suit under s. 230 of the Civ. Pro. 
Code (Act VXIl of 1859), the question to be tried 
really is whether the objector has a better right 
to the possession of the property in dispute 
than the decree-holder who is executing his 
decree. It is quite possible that the obiectot 
should be entitled to hold as dur^putneedar 
and yet that he should not be entitled to khas 
possession. Sheero KOOMAUEB Debia v 
KissuB Chunder Bose, 5 W.R. 224 = i Ind* 
Jur, N.S. 188. 

(28) ^c£ VIII of 1859, s. 230— Applieaiion 
registered as suit -Questioii for decision—Pos- 
session—Tale—Finality of decision.—When an 
application under s. 230 of Act VIII of 1859 
has been registered as a suit, the Courts are 
bound to investigate that suit as if it were an 
ordinary regular suit brought by the appli¬ 
cant in the Civil Court, and to try, not only 
the question of possession but also the question 
of title, and the decision is a final and oomploto 
decision both for possession and title. MUSSA* 
MUT EHSAN KHATOON V. Ramnath Sein 
LUSHKUR, 19 W.R. 327. 

(29) 4c£VlIIo/ 1859, s.230—Dispossession — 

Suxifor possession—Questioyi of In a suit 

brought by a dispossessed person under a. 230 
of Act Vlll of 1859, the plaintiff must prove his 
possession ; and the question of title also should 
bo enquired into. Nugendur ChUNDER 
Ghose v. ramcomul Mundul, 3 W.R. 213, 

(30) —4c£ VIII of 1859, s. 230 -Plurality of 
claimants —Proper procedure—Dispossession ,— 
Where a number of applications are made under 
s. 230, Act VIII of 1859, and several applicants 
claim possession of the same property, the 
question between each claimant and the decree- 
holder should be tried by itself. If the claim¬ 
ant was in possession, though without a good 
title, be cannot be dispossessed in execution of 
a docreo against a third patty to whioh he was 
no party. On the other hand, if the party 
against whom the decree was obtained was in 
possession, though without a good title, no 
person not in actual possession or receipt of rent 
can resist the execution of the decree. SaradA 

Mayi Chowdrain V. Nabin Chandra Roy 
Chowdhry. 2 B.L.R. A.C. 333= 11 W.R, 288. 

(8 W.R. 477, R.) 

(31) — Act VIII of 1859, s. 230, decree under, 
establishing khaa possession of dur-pufneedur^ 
Mokurrureedar seeking possession, to insfifufe 
regular suit. —In this application for review the 
applicant was the mokurrureedar and the 
opposite party the dwr putnoedar. It was con¬ 
tended by the applicant that, as he had obtain¬ 
ed a decree extinguishing the dur-mokurruree 
tenure, he was entitled to khas possession 
paying the rent of the mokurruroo to the dur- 
putneedar. But the High Court held that the 
contention was wrong. The dur-putueedar 
had been found to be in khas possession whioh 
he had hold for a lengthened period. He could 
not bo ousted, and if the mokurrureedar wished 
to obtain khas possession, he must sue ioc 
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confirmation of his title as such and for direct 
possession. SHERO Kumaree DebeE v 
Keshub Chunder Bose, 8 W.R. lai. 

m-AciWlllof 1859. s. 2m--E3:eculion~ 
LLaxm—Original suit—Transfer of land from 
one Jurisdiction to another—Duty of Court — 
In a salt under s. 2a0 of the Civ,' Pro. Code, 
1859, brought by an intervener, the Court ought 
to determine all questions which arise on the 
lutervenor’s objections. It should not dismiss 
the decree-holder’s claim and ask him to take 
out execution of his decree in some other Court 
to whose jurisdiction the villages, the posses- 
Sion of which is claimed under the decree, have, 
smoe the passing of the decree, been transferrel! 
lfi while the execution case was pending, the 
Court was deprived of jurisdiction, the Court 
should not dismiss the decree-holder’s claim 
but sbouid transfer the record to the Court to 
which jurisdiction is newly given. Kalee 

DOSS Nbogy V. Haronath koy Chovv- 
dhry. 3 W.R. 4. 

(33) Execution sale-- Lands sold in execution 
of another decree—tSuit by original decree-holder 

Jorpossession—Putnee right,—Where a decree- 

holder, who was called upon to furnish security, 
delayed to do so, and the lands decreed were 
attached and sold in execution of a decree 
obtained by others who purchased the property 

possession, and the decree- 
holder subsequently sued for possession and 
Obtained a decree, held, that the effect of the 
decree was to confirm the plaintiff in the position 
which he occupied at tne time when the pro¬ 
perty was sold in execution of his original 
decree, ifeid, further, that the plaintiff was 
uofc entitled to khas possession, it a putnee right 
had been proclaimed in favour of a third person 
at the time of the original sale. Sharada 

pershad Muelick V. Koy Dhunpux Singh 
Bahadur, i9 W.R. 219. 


(34) —CifJ. Pro. Code, 1859, ss. 264,269 — 
■Ueliuery of possession—Subsequent obstruction. 

of possession is complete as soon as 
the steps prescribed by s. 264, Civ. Pro. Code, 
859, have been taken, and any subsequent act 
On the part of the claimant to the land will nod 
be resistance or obstruction to the delivery of 
possession referred to in s. 2G9, but will be 
altogether a new disturbance which may very 
well give the auotion-purchasera cause of action 
against the person who commits it, but can in 
no way give a right to the Court to interfere in 
the summary way laid down in s. 269. All that 
is intended by s. 269 is to give power to the 
Court to carry out proceedings in execution to 
a determination, and as soon as possession is 
delivered in the manner prescribed by s. 264, 
the proceedings terminate, SYED WAJED 
HOSSBIN V. MOULVBB ABDOOL KADIR, 13 

W.R. 418. [D., 18 W.R. 87-] 

(35) —Acf VIII of 1859, s, 269—Suit for 
possession —Plaintiff not in actual 'possession.— 
•Plaintiff who had ootained an order for posses- 
Bion of property under an award under s. 269 of 


Resistance to execution of decree— continued. 

the Civ. Fro. Code, without getting actual pos¬ 
session of the same, sued for possession and got 
a modified decree, which however was given 
entirely in his favour on appeal to the lower 
appellate Court. Held that, in the absence of 
dispossession, the provisions of s. 209 of the Civ. 
Pro Code, were not applicable, as they express¬ 
ly refer only to cases of dispo3se.ssion, and that 
If the plaiutifi succeeded in proving the right 
title and interest of his predecessor in title 
then only would the defendant have to rebut 
that case by proving his own title. SUDARAM 
JMAJEE v. MIRTUNJOY DEY, 12 W.R. 809. 

(36) — by auction-purchaser—Civ. Pro 
Codecs, 269—Procedure.—On attachment of a 
house of which the defendant was in possession 
with a view to sale in execution of a decree the 
de eodant objected, but his objection was over¬ 
ruled and the rights and interests of the 
judgment-debtor were purchased by the plain- 
11 S who brought a suit to recover possession 
of the house ; held that it was not obligatory 
on the plaiutiff.purchaser, when resisted in 
obtaining possession, to complain in the manner 
contemplated in s. 269. It was open to him 
to proceed at once by a regular suit against the 
prson in possession of the property purchased 

2 N WP 450 Kooeree, 

(37) —AcfVIII of 1859, s. 269-Inquiry- 
Circumstances of the case taken into considera¬ 
tion. If a Court looks into the circumstances 
of a case with reference to the relative rights 
of the parties, and coosiders that under those 
circumstances, it is not bound to refuse to the 
execution-purchaser possession of what he has 
purchased, the Court must be deemed to have 
made precisely the kind of inquiry contemnlat- 
ed by s. 269. Act VIZI of 1859. HuRO Per- 


(36)— Limitation— Civ. Pro. Code, s. 269— 
Summary order—Possession—Necessity for suit 
—The words “ suit to establish his right ” in 
3 269 of the Civ. Pro. Code, mean a%uit to 
establish his right to present possession. It is 
only where the summary order under s 269 of 
the old Code ( = s. 335 of the Code of 1882 = 
0. XXI, r, 103 of the Code of 1908) was 
inconsistent with the defeated party’s claim 
that the latter was bound to bring h suit with¬ 
in one year ; otherwise, not. Rango Vithal 
V. RIKHIVADAS bin RAYACHAND. 11 B H C 
174. [R., 9 B. 35, 14 B. 627, 22 B. 640.J 

(39)-Cii;. Pro. Code, 1859, 3. 269 d; s. 268— 
Scope of.—A person who does not come within 
one month of the date of dispossession, has 
under s. 269, Cv Pro. Code, 1859, no locus 
standi m Court. The object of s. 268 was for 
the benefit of purchasers only, and no person 
has any ground to come in under the appel¬ 
lation of a purchaser except the party who is 
complained of as resisting or obstructing the 
purchaser in obtaining possession. Heera 

rotM wK." 
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i^O) —Question inter partes, order of Court 
relating to, appealable under s. 11 of Act XXIII 
of 1861— Civ. Pro, Code, $s. 226, 227 —Proof 
as to possession of land other than plaint lands. 
—An order of the Court with regard to a ques¬ 
tion between the parties to the suit arising in 
execution of the decree is appealable by reason 
of its coming undsr s.ll of Act XXHI of 1861. 
In order to bring a case under ss. 226 and 227 
of the Civ. Pro. Code, it is neoessary to show 
that obstruction has been offered and that such 
obstruction has arisen from the circumstance 
that some lands of which possession was taken 
are not included in the plaint. Prannath 
ROY CHOWDHRY V. PREONATH ROY CHOW- 
DHRY, 8 W.R. 398. 

Res Judicata. 

1 . —General. 

2. —ADJUDICATIONS- 

3. —Cause op action. 

4. —Competency OP Court. 

5. —Estoppel by Judgment. 

6 . —Judgments on preliminary 

points. Efpect of. 

7. —matters in issue. 

8 . —parties, 

9. —Relief not granted. 

10. —Res Judicata in execution 

proceedings. 

11 . —Miscellaneous. 

See Civ. Pro. Code. 1903, s. 11. 

See Civ. Pro. Code, 1908. 0. il, r. 2. 

See Estoppel—Estoppel by Judgment. 

-1,—General. 

(1) — Priitciple of — Sc»pe.—The application 
of the principle of res judicata discussed. KuN* 
HUNNI V. Srivallabhan, ilM.LJ. 10. 
F.B. 

(2) —Res judicata as rule of procedure —Res 
judicata if part of laio of evidence- —The prin¬ 
ciples of the law of rtf sjudicafa as a matter of 
procedure, and of the law of estoppel as a mat¬ 
ter of evidonoo. wore in thi^ c\so explained and 
distinguished by Mahmood, J. SiTA Ram v. 
Amir Begam, 8 A. 321 = A.W.N. 1885, 101. 

(3) -Ciu. Pro. Code (1908;, s. 11—Res judi¬ 
cata— of doctrine —Cross suifs— Appeal 
from decision in one suit on/t/.—The mun object 
of the dootrino of res juiicata is to prevent 
multiplicity of suits and interminable disputes 
between litigants. The rule of res juiiata is 
not limited to the Courts of first instance, but 
it applies equally to the procedure of the first 
and second Appellate Courts and indeed even 
to miscollanoous proceedings. Thodooirine, so 
far as it relates to prohibiting the ro-trial of an 
issue, refers not to the date of the commence¬ 
ment of the litigation, but to the time when 
the Judge decides the issue. (11 A. 148, 33 A. 
51. 7 A L.J. 861, 7 Ind. Cas. 15C, i^^.) Where 
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there are two cross-suits and a certain issue is 
common to both suits and no appeal is brought 
against tbe decision in the one suit, the find¬ 
ing on the issue cannot be attacked in an ap¬ 
peal from the decision in the other suit. A 
decision on a point which is not substantially 
in issue in a suit ciunot operate res judicata 
in any later suit in which it may be substan¬ 
tially in issue. RAMAN CHETTY v. MuTU- 
VBERAPPA Chetty, 6 L.B R. 93 = 3 Bur. 
L.T. 199 = 17 Ind. Gas. 8S0. 

(4) —Acf Vlir of 1859, s. 2—Plea of-Requi- 
sites- —For a successful plea of res judicata, 
under s. 2, Act VIII of 1859, three things 
should concur —vu., the parties should be the 
same or their represeotatives ; tbe subjeot- 
mabter of the suit should be tbe same; and the 
cause of action the same. MAHARAJ SING y. 
MuSSAMUT BEELA KOER, W.R. 1864, 320. 

(5) —Res judicata— Civ. Pro, Code, s, 13, 
Expls. I and II.—To assort the plea of res 
j udicata BUQOOSstfiUy , a defendant must show 
not only that the matter in issue has been in 
issue in a former suit, between the same 
parties, in a competent Court, but also that the 
matter so in issue was beard and finally decided 
by the Court. A right or title, to be barred by 
such a plea, must, moreover, have been alleged 
and denied (Expl. I, a. 13) in the former suit, 
or it must have been a matter which might and 
ought (Expl. II) to have been made the ground 
of attack or defence in the former suit. There¬ 
fore the dismissal of a suit for pro emption of a 
share of an estate on the ground of the plain¬ 
tiff bsing in possession of the remaining share, 
would not bar a subsequent suit for tbe in¬ 
validation of the deed of sale as against the 
plaintiff as reversioner after the Hindu widow 
who executed it, where the plaintiff’s right of 
iuheritanoo to her deceased husband was assort¬ 
ed in the former suit, but not decided. 8 HEO 

Ratan Singh v. Sheo Sahai Misr, 6 A. 858 
= A.W.N. 1884, 118. [R.. 14 B. 31. 28 B. 

338.] 

(6 & 7)— Res judicata—Preuiotw suif—Cfatm 
which might and ought to have been included. 
—In order to constitute a res judicata with re¬ 
gard to a plaintiff’s claim, it must have been 
raised by a previous suit in a Court competent 
to entortAiu it, and must have boon determin¬ 
ed by the judgment of the Court in that suit; 
or, if it never has been expressly raised in a 
previous suit, it must bo such as the plaintiff 
might and ought to have combined with the 
claim which was actually made and deoided 
in such suit, if ho ever intended to avail him¬ 
self of it. chunder Shakur Deb Roy v. 
Doorgendro Deb. 3 W.R 39. (lO Jor. N. 8 . 
366. R ) [Expl,, 13 W.R. 129 ; R„ 8 W.R. 
175 = 2 Ind. Jur. N.S. 264.] 

(8) —Whether it bars any proceedings by 
general principle or only by special enactment — 
Dismissal of first application for maiutenaftee — 
IVhether it ts a bar to second application on 
s:ims factsWhore substantial Justice has 
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been done by the lower Court — Whether High 
Court will interfere in revision — Cii>. Pro- 
Code {Act XIV of 1882), s. 13. Crim. Pro. 
Code {Act V of 1893), s. 403.—The parties 
were husband and wife, living apart. The 
respondent applied to the Sub-Divisional Magis¬ 
trate for an order for the applicant to pay an 
allowance for the support of their child. The 
Magistrate wrote “Respondent offers to main¬ 
tain the complainant in a separate house, bat 
she refuses to accept the offer. She alleges 
no ill-treatment. I have consequently no 
power to interfere. Case dismissed.” This 
Magistrate was transferred, and the respond¬ 
ent subsequently applied to his successor 
for an order of maintenance for the child. The 
case was duly heard and an order made to pay 
Rs. 5 per month. Held, on appeal, that res 
judicdtu does not bar any proceedings by gene¬ 
ral principle but only by special enactment, as 
contained in s.l3of the Civ.Pro Code, and s.403 
of the Crim.Pro.Code. Held also that, where a 
Magistrate, to whom an application is made, 
knows or has reason to believe that a similar 
application on the same facts has been adjudi¬ 
cated on, he ought not to act on the application 
without considering the previous decision, but 
that, when he does so, he is not wrong in law, 
nor are his proceedings bid and void, regard¬ 
less of the merits. Where the second Magis¬ 
trate has done substantial justice, it is a suffi¬ 
cient reason for refusing to interfere in revision 
Maung PO so v. MA KYIN mi. 14 Bur. L.R. 
259. (5 A. 224, D.) 

(9) — Civ* Pro. Code, 1882, s. 13 ( = 3 . 11. new 

Code) —Res judicata— Cross-appeals -“Finding 
in appeal first heard bars trial of same issue in 
second.—S. 13 of the Civ. Pro. Code, is not 
exhaustive on the law as to res judicata. The 
finding on an issue in an appeal first heard 
may be res judicata in an appeal between the 
same parties subsequently heard. Though 
8 . 13 may nob strictly apply to such a case, the 
general principles of res judicata would. Ram 
Lal v. Ohhab Nath, 12 A. 578 = A.W.N. 
1890, 184. m I.A. 37 = 6 A. 269, R,) [R., 16 

A. 464; D., 19 B. 821.] 

(10) —S. 13, Explns. 2 and 5, (Civ. Pro. 
Code, 1882), applicability of. —lu order to make 

B. 13 applicable, it is not necessary that the 
matter of the subsequent suit should have been 
heard or have been finally decided by a compe¬ 
tent Court in the former suit, when the case is 
one to which Expln. 2 applies ; otherwise, the 
explanation would be meaningless. Nga 

Chit Maung v. nga Po kin. U B.R. (1906), 
ClYll Procedure, 46. (24 0.711, 20 A. 110, 

24 A. 429, 16 I.A. 107 P.G., R.) 

(11) —S. 13, Civ. Pro. Code, 1882— Essentials 

of the rule of res '"Competent jurisdic¬ 

tion '*—“ Heard and decided'*—Prior decision of 
superior Court based on previous deoision of in¬ 
ferior Court — Effect—Decision of Sadar Amin 
“•Where the earlier suit was heard and decid¬ 
ed by a mufti Sadat Amin, the pecuniary limit 


C' 


-1 f 1 


Res Judicata —continued; ■' 

-L—General— continued. 

of whoso jurisdiction would have prectudefi 
him from trying the present suit, his decision 
cannot operate as a bar to trying in the pre¬ 
sent suit the questions which he decided. The 
earlier suit should, if the decision is to be a bat 
to further proceedings, be tried by a Court 
which is competent to try the later suit. The 
rule is obviously enacted to save the jurisdiction 
of the superior Courts, to enable them to in» 
vestigate questions when they arise in a suit 
of such value and importance that it is not 
entrusted to the inferior Court, even though 
these questions have been decided by the in¬ 
ferior Court in another proceeding of less value 
and importance—though between the same 
parties. S. 13 of the Code of 1882 in terms re¬ 
quires for the bar a hearing as well as e»finaX 
decision by a Court competent to try the later 
suit. A decision of a superior Court in the second 

libigibion, passed in accordance with an in¬ 
ferior Court s decision in a prior suit, cannot 
operate as res judicata in a third litigation 
which the original inferior Court would not be 
competent to try, by reason of the superior 
Court’s decision in the second suit, the matter 
not being “ beard and decided” in the second 
suit. The law of res judicata does not compel 
the Court trying the later suit to hold, 
without trial, that the decision in the earlier 
suit was correct; it merely estops the parties to 
the earlier suit and their privies from showing 
that it is incorrect. The Judge trying the later 

suit must give effect to the decision, but he is 

not bound bo hold that it is right. VALESWARA 

Iyer v. Muthukrishna Iyer, 21 M.L.J 97 
==9 M.L.T. 288 = 9 Ind. Cas. 686. 


(12) —Res judicata, essentials 0 /.—To con¬ 
clude a plaintiff by a plea of res judicata, it is 
not sufficient to show that there was a former 
suit between the same parties for the same 
matter upon the same cause of action. It is 
necessary also to show that there was a decision, 
finally grantingor withholding the reliefsought. 

Saikappa Chetti V. Rani Kulandapuri 
NachiYAR, 3 M.H.C. 84. [R., 8 A. 282.] 

(13) —S. ll( = s. 13, Civ. Pro, Code, 1882)— 
General principles — Constructive estoppel.^ 
The conditions for the exclusion of jurisdiction 
on the ground of res judicata, are that the same 
identical matter, shall have come in question 
already in a Court of competent jurisdiction, 
that the matter shall have been controverted 
and that it shall have been finally decided. 
In cases of res judicata, the question to be 
considered is not whether the previous judg¬ 
ment was right but whether it did or did not 
finally decide the matter in issue. There is no 
such thing known to the law as constructive 
estoppel, and if there were it would not satisfy 
the requirements of s. 13 of the Code of Civil 
Procedure, 1882. Parsotam Gir v. Nara- 
BADA GIR. 1 Bom L.R. 700 = 26 I.A. 175 = 21 
A. 505, P.C. =3 C.W.N. 517 = 7 Sar. 538. [D., 

4 Bom. L.R. 25.1 ' 
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(14) —Res judicata—Obiter (liotum.—An issue 
which is directly and substantially raised 
between the parties to a suit, and has been 
determined, cannot be re-opened whatever the 
formal decree may show. In a suit for the 
recovery of a money-bond and of an over¬ 
payment made to the defendant, the latter pre¬ 
ferred a counter-claim, and thus opened up 
the dealings and accounts between the parties. 
The suit as brought was dismissed, the Court 
finding in favour of the counter-claim. Held 
in a subsequent suit for the recovery of the bond 
on payment of the counter-claim found due, 
that the defendant cannot claim to re-open the 
accounts. Held also that the remarks of a 
Division Bench of the High Court in the pre¬ 
vious suit (the finding on the accounts having 
become final) to the effect that when the matter 
comes up again, the accounts between the 
parties must be taken again, were mere obiter 
dicta and cannot enable the defendant to 
re-open the accounts. MOHAN LaL v. RAM 
Dial. 2 A. 843. F B. [R., 7 A. 600. F.B. 
==A.\V.N. 1835, 89=17 A. 174.] 

(15) —Res judicata, principle of — Civ. Pro. 

Code, s. 13.—The material point for deciding 
whether a matter is res judicata is. whether it 
was directly and substantially in issue between 
the same parties in a previous suit and was 
finally decided therein. If the issue had been 
clearly raised between the several parties to the 
suit and was adjudicated upon, it matters not 
that the parties were marshalled in the one 
case differently from the other. BiSSORUP 
GOSSAMY V. OORACHAND GOSSAMY. 9 C. 
120. (3 C. 146. F,) {F., 2 C.P.L.R. 52; 

Overruled. 12 C. 5S0. P.B.; Diss., 6 C.P.L.R. 
87] 

(16) —Rss judicata— Point not directly and 
substantially in issue—First suit to derlare the 
land was exchisive property of plaintiff and not 
shamlat— Second suit for possession on the 
ground defendants are not khowatdars.— Held, 
that a point not directly and substantially in 
issue in the previous case is not res judicata in 
a subsequent suit relating to the same property 
between the same parties, partioularly when it 
was neither put in issue nor dooided in the 
former suit. On the first occasion, the plaintiffs, 
at the time of partition otshamlat land,sued for 
declaration that certain land was their exclu¬ 
sive property and not shamlat^ and. therefore, 
was not liable for partition. Three of the 
defendants had pleaded that the land was 
shanilai and ns khewatilars they wore entitled 
to get its share. It was then decided that the 
land was shamlat and consequently the plain¬ 
tiffs’ suit was dismissed. But the question 
whether the defendants wore hhewatdars in the 
village was not touched. After partition, the 
same persons who wore plaintiffs on the pre¬ 
vious occasion sued for recovering the land 
allotted to defendants, on the ground that they 
wore not khewatdars and consequently they 
wore not entitled to get a share therein. The 


Res Judicata —continued, 

-1.—General 

question for decision now is whether defendants 
are khewatdars. Held that the present suit 
was not res judicata. JAN KHAN v. AHMAD, 

24 PW.R. 1912=134 P.L.R. 1912 = 13 Ind. 
Gas. 445. 

(171— Rent suit—PUa of title of third pariy^ 
Defendant claiming title in himself adversely to 
plaintiff—Test of res judicata, what ts—Ciuil 
procedure Code {Act XIV of 1882), s. 13.—When 
the title of a third party is pleaded by 
the defendant in a rent suit and that third 
party is not a party to the suit, the question 
of title is not res judicata. When, however, 
the defendant in a rent suit olaims a title in 
himself adversely to the plaintiff and there is 
no question as to the controversy in the subse¬ 
quent title suit, being between the same parties, 
the matter is nob quite free from difficulty (15 C. 
756, 25 C. 136. 11 C. 301, 6 C.W.N. 66. 10 
C.W.N. 820. 9 C.L.J. 493. 4 Ind. Gas. 

175, R.) The test of' res judicata in oases 
of this kind is whether issue of title was directly 
and substantially raised in the rent suit. 
The plaintiff brought a rent suit, and the de¬ 
fendant denied that the lands were mal lands 
of the plaintiff and asserted that they were his 
lakheraj. The Court held that the lands were 
not the mal lands of the plaintiff but the lak’- 
heraj of the defendant, and that no relation¬ 
ship of landlord and tenant was made out, and 
the suit was dismissed. The plaintiff brought 
a title suit for a declaration of his mal rights 
and for oviotion of the defendant for having 
denied the title of plaintiff: Held, that the 
question whether the land was the mal land of 
the plaintiff was res judicata and the suit must 
fail on this ground. As soon as the relationship 
of landlord and tenant is found to be wanting, 
the defendant become a tcespasser and the pro¬ 
visions of the Bengal Tenancy Act are no longer 
applicable, RAM CHANDRA ROY v. GIBISH 
Chandra. 7 Ind. Gas. 15. 

(19)— Suit for rent for one Fasti—Objection by 
defendant as to extent —Suif for rent for subset 
quent Fasli^Principle^Cerlainty,^ A tenant is 
entitled to have the question of the real extent 
of land in bis possession during the respective 
Faslis, ascertained and determined; and this* 
would have to be done even if in the previous 
suit it had been found as a fact that the tenant 
was in possession of the whole extent alleged in 
the plaint, for, such a finding relating as it did 
to the occupancy during the Faslis then in 
question could not of course affect the matter 
of possession in any suoceediog year.—It is 
undoubtedly settled law that a judgment of a 
Court of competent jurisdiotion upon a question 
diroolly involved in one suit is oonolusive as to 
that question in another suit between the same 
parties. But to this operation of the judgment 
it must appear either upon the face of the record 
or ba shown by extrinsic ovidenco that the pre¬ 
cise question was raised and determined In the 
former suit. If there be any Muoerfamfp (for 
certainty is an essential element of estoppel) on 
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this head in the record, the whole subject- 
matter of the action will be at large and open 
to a new contention, unless this uncertainty 
be removed by extrinsic evidence showing the 
precise point involved and determined (HusseZ 
V. Place, 94U.S, 606. R.). Where the first 
Court based its decision upon one ground and 
the second Court upon different and inconsistent 
groundi, and the third Court simply affirmed 
the decision of both the Courts, the decision 
wag uncertain and it would be impossible to say 
what was exactly decided. VYTHILINGA 

Mudaltar V Ramachandra Naickar, 14 
M L.J. 379. [R., 15 M L.J. 7,] 

(19) Res judicata— Absence of issue, —The 
decision in a previous suit that certain aliena¬ 
tions were not binding on the plaintiff will not 
constitute the question, e.g., whether such 
alienations were bogus transactions, res judicata 
in a subsequent suit between the plaintiff and the 
alienee. A mere assertion by the plaintiff in 
the former suit that the transfers were nominal 
cannot, in the absence of an issue on that 
point, be treated as evidence on that question. 

Rayi Krtshnayya V. Ganga BAI, H.W.N. 
1912. 360 = 15 Ind. Cas. 357. 

(-20) Civ, Pro. Code, $. 13—Res judicata.— 
It is necessary, in order to consider whether a 
case comes within s. 13. Civ. Pro. Code, to 
look, not only at the previous decree which is 
set up as a bar to a subsequent claim, but to 
see what were the questions raised, or what 
might or ought to have been raised by the 
parties, which, if raised, the Judge would 
necessarily be presumed bo have decided affir¬ 
matively or negatively in order to justify the 
decree made by him. To do this it would be 
necessary to look at the pleadings and the , 
judgment. CHAMPA KUAR v. MlNA MaL, 

A.W.N. 1887, 1. 

(21)—Ciu. Pro. Code {Act V of 1909), s. 11— 
Res judicata, 6asts of—Identity of title, not 
‘^entity of suhject’matter, —It is the identity of 
title, and not the identity of subject-matter 
of the suit, on which the doctrine of res 
judicata is based (24 A. 112, F.\ 17 A. 174. 
-O*) The lands in dispute in the previous and 
subsequent suits were parts of the same area. 

In the previous suit, the plaintiff had claimed 
the ownership of the part then in dispute, on 
the basis of a sale certificate in his favour, 
^e Court gave him a decree for possession of 
that part, holding that he was the owner in 
possession of the whole area comprised in the 
sale certificate. Without such a finding, a 
decree for possession of the then disputed part 
^uld pot have been given to the plaintiff. 
Beld, in the subsequent suit relating to the 
^®maining portion of the same area, that, as 
Ihe decision as to the ownership of the entire 
area covered by the sale certificate was mate¬ 
rial and essential in the previous suit, that 
decision operated as res judicata as regards 
the plaintiff’s title to the 'part of the area in 
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dispute in the subsequent suit. PANDIT RAM 

Krishna v. shiam Ohand. 5 Ind. Caa. 278. 

(22)—Res judicata, principle of—Applicahu 
hty under the Civ, Pro. Code of 1859 and 1877 
— examples of case not constitute 

“ Concurrent Jurisdiction,'^ meaning of,^ 
The proposition, that the decision in a suit, 
in order to be final and conclusive, as 
res judicata, upon an issue raised in another 
suit, must be the decision of a Court, which 
would have had jurisdiction to decide the ques¬ 
tion raised in the subsequent suit, in which 
the prior decision is given in evidence as con¬ 
clusive, [which was stated in 8 W.R. 175, 
P. B., and affirmed in 9 C. 439 P. C. = 9 
I. A. 197] is applicable equally to cases under 
8. 2 of the Civ. Pro. Code of 1859 and to those 
under the more complete s. 13 of the Code of 
1877. [P., 14M.L.J. 281. 12 C.W.N. 359 = 
35 0.353 = 7 C.L.J. 470; R., 12 A. 1, F.B 
23 G. 693, 5 C.L.J. 611 = 36 C. 193.] “Con¬ 
current jurisdiction” means “ Concurrent as 
regardspecuniary limit as well as the sublect 
matter,” [F., 23 C. 415, 3 C.W.N. 202, 170 
P.L.R. 1901 = 68 P.R. 1901, 29 M. 65; R„ 9 B. 
75. 14 B. 206, 18 A. 59, 25 C. 571, 24 B. 456.] 
Where the issue in a suit (in a Sub-Court) by a 
Hindu, for the recovery of property against his 
deceased brother’s widow, on the ground of 
survivorship, was whether, at the brother’s 
death, the property was joint or separate, held 
neither an order under Act XXVII of 1860 
granting a certificate to the widow (the proceed¬ 
ing being one of representation and not other¬ 
wise of title), nor a decision of the same issue 
in a Munsiff’s Court in a rent suit by the 
widow, the brother having been made a defend¬ 
ant therein on his own application under 
8. 73 of the Code of 1859, would constitute it res 
judicata in the widow’s favour. (1 C. 144 P.C 
= 2 I.A. 283, Followed.) [F., 9 G. L. J.’49k] 
Where a decree was based, not upon certain 
findings, but in spite of them, those findings 
could not be subsequently held to be conclusive 
against a party. Run Bahadub Stngh v 
LUCHEOKOER, 11 C. 301. P.C. = 12I.A. 23 = 

4 Sar. 602 . (On appeal/rom 6 C. 406). TP 7 

C.P.L R. 139, 24 C. 569, 5 C W.N. 80 = 23’c 

122 ; Appl., 10 C.W.N. 820 ; Rel. on., 18 C. 647 • 

Cons., 25 C. 136; R., 13 C. 17,14 B. 206 18 

B. 597, 17 A. 174 = 15 A.W.N. 47, 11 G.P.L.R. 

150, 24 G. 900, 24 C. 903. P.B., ly A.W.N 182 

9 C.W.N. 60. 7 O.G. 122, 5G P.R. 19oi = 84 
P.L.R. 1904.] 

(23)~^Re5 judicata Law under the successive 
Codes ri877 and 1882)—S. 13. Expl. 2, Act XIV 
of 1882, Civ. Pro, Code — Dissimilar matters— 
Grounds of attack or defence—" Oughtin 
Expl. 2, s. 13, construction of—Arrangement 
between widow and reversioner—Suit by credi¬ 
tor against reversioner.—The Acts of 1877 and 
1882 (Oiv. Pro. Code), were not introducing 
any new law, but were only putting into the 
form of a Code that which was the state of law 
at the time. The state of the law at the time 
was that persons should not be harrasaed by 
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cootiQUous litigitioQ about ths satao subject- 
matter. [ExpL, 13 L J. 439 ; R., 

M. 300, F.B., ‘i6 M. 7C0=13 M.L.J. 448,1 
Dissimilar matters, if their union does not loid 
to confusion, “ought to be united as grounds 
of attack or defence,” but not otherwise. The 
question whether any matter ought to have 
been made a ground of attack or defence in a 
prior suit depends upon the particular facts of 
each case. Where matters are so dissimilar 
that their union might lead to confusion, the 
construction of the word “ought” would become 
important. A widow purporting to charge 
land held for her widow’s estate, with payment 
of debt, surrendered afterwards her estate to 
the next heir, or reversioner, on condition 
of his paying all her debts, and a creditor 
after the widow’s death, brought the present 
suit (which bad been preceded by another 
suit, brought by him against the widow 
then alive, and the reversioner, the cause 
of action against the latter being that in 
his hands was the property chargeable, which 
was dismissed as against him, but decreed 
against the widow), in which payment was 
claimed from the reversioner of a balance of the 
deccisod widow’s debt, on the ground that he 
bad agreed on taking the surrender of the estate 
from her to become responsible for her debts : — 
heldy that this ” might and ought to have been 
made ground of attack” in the former suit, 
within Expl. 2, s. 13, Civ. Pro. Code, 1882, and 
must accordingly bodeemed to have been directly 
and substantially in issue in the former suit, 
and therefore that the subsequent suit was 
barred. Kamrswer Parshad v. RajKumari 
RuttAN Koer, 20 C. 79, P.C. = 19 I. A. 234 
= 6Sar. 241. [F.. 26 M. 645 ; Expf . 25 B. 

189, 26 M. 760=13 M.L J. 418, 13 M.L.J. 

439; R., 21 M. 91, 19 A. 517 = 17 A.W.N. 143. 
20 A. 81. 20 A. 516 = 18 A.W.N. 134, 26 B. 
661, 31 C. 70 ;R., 25 M. 300, P.B., 27 M. 
102, 6 Bom. L.R. 594. 27 A. 37. P.G.. 2 N.L.R. 
94, 5 0.L.J. 611 = 36 0. 193, 4 A.L.J. 675 = 
A.W.N. 1907, 275, 12 C.W.N. 292. 35 C. 979 = 
12 C.W.N. 862 = 8 O.L.J. 82 ; D.. 24 C. 83. 7 
M.L.J. 288, 1 C.L. J. 248.337, 65 P.R. 1907 = 
90P.W.R. 1907= 65 P.L.R. 1908.] 

Act Will of 1859. s. 7—Scope.—Tho 
bar, under s 7 of Act VIII of 1859. applies to 
oases in which,the plaintiff omits to seek relief 
in respect of a portion of a claim, and not to 
cases in which, though ho may bo entitled to 
claim more than one kind of relief, he seeks, 
for the time, one remedy only. Whore tho 
purobasor of certain lands, who was in a posi¬ 
tion to have sued for possession, sued at first 
only for a declaration of his title under tho 
sale, held, in a subsequent suit by him for pos¬ 
session, that he was not barred. TULSI Ram 
V. GANGA Ram, 1 a. 232. [Appr., 8 0. 483, 
P.B.] 

Conflicting decisions.—Where there aro 
conflicting decisions regarding tho subject' 
matter in dispute botwcon tho parties to tho 
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suit or their predecessors in interest, the 
latent of those decisions would override the 
earlier decisions and operate as res judicata. 
M\LLU MAL V. JHAMMAN LALD, 1 A.L.J. 
416. 

(26) — Civ. Pro. Code (V o/1908), s. 11—Res 
judicata— Findings on two issues of facts — 
Decision of issue which should have been first 
found. —If there are two findings of fact either 
of which would jusiify in law tbe making of a 
df’cree, that one of such two findings of fact 
which should in the logical sequence of neces¬ 
sary issues have been first found, and the find¬ 
ing of which would have roudored-the other of 
such two findings unnecessary for the making 
of the decree which was made, is the finding 
which can operate as res judicata. JlVA RAM 
V. Kalyan, 8 A.L.J. 409. (17 A. 174. F.). 

(27) —Res judicata— Issue not material— 
Finding in prior suit—Subsequent suit—No bar. 
—A finding in a former suit, on a question nob 
material to the decision of that suit, cannot 
operate as res-judicata and bar a subsequent 
suit. Vasudeva MULLAYA V. Thathadi 
Naranappayya, 9 M L.T. 430 = 9 lod. Gas. 
787. 

(28) — Court's poiver to dismiss suit at any 
stage on point of jurisdiction. —As a general 
rule, a Court cannot set aside any order passed 
by it of its own motion, but this rule does not 
apply to matters involving questions of juris¬ 
diction, limitation, res ;udicafa, etc., which 
take away jurisdiction. Ranchod MORAR 
V. BEZANJI EDUIiJl. 20 B. 86. 

(29) —Res judicata—Re openini; point already 
decided— Collusion, —Tho only possible ground 
on which a matter which has already been 
litigated out may be ro-openod is that tbe first 
suit bad been entirely mismanaged and bad in 
fact boon brought in collusion. NUQENDRO 

Nath Mullick v. Tripoora Churn Bose, 
24 W.R, 217. 

(30) —Res judicata —De/etiee to plea of ros 
judicata that the prior decree was obtained 
through fraud and collusion — Guardian and 
minor .— A plaintiff, to moot a plea of resjudi- 
cata raised by the defendants, pleaded that the 
previous decree relied upon by the defendants, 
which bad been made on an award in the 
course of a suit in whioh the plaintiff, then a 
minor, had been represented by his mother, as 
guardian appointed by tho Court, bad been 
obtained fraudulently and was not binding on 
him. Held, that tho spooifio fraud attributed 
must bo alleged and proved, and that such 
fraud must bo fraud on both sides, i. e., on tho 
part of the guardian and on the part of tho 
present plaintiffs, then opponents. Mete negli- 
gonoe on the part of tho guardian in protecting 
the minor’s interests would not be suffioiont to 
prevent the decree being binding on the minor. 

Daulat Singh v. Raghubir Singh, A.W.N. 
1894,141. [£®pL. 23 A. 469 ; R., 10 0.0. 331.] 
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(31) — S$. 13 and iZ — Applicability of sections. 
—S. 13 of the Oiv. Pro. Code, 1882, applies 
only if the parties are the same, and s. 43 if 
the claims arise out of the same cause of action. 
PURSHOTTAM v. ATUARAM, 1 Bom. L. R. 76 
= 23 B 59?. [/? . 19 M.L.J. 102.] 

(32) — Withdrawal of suit—Former swii — 
Withdrawal. —S. 13 of the Code of Civil Proce¬ 
dure does not apply where the former suit is 
withdrawn. DurDUNDYAPA v. Malhar, 2 
Bora. L. R. 871. 

(33) —Res judicata— Flea not raised in lower 
Court—Whether can be raised in ‘'ourt of re~ 
vision. —The fact that the plaintiff did not set 
up the plea of res judicata in the bwer Court 
does not preclude him from raising it in the 
Court of revision. SRIRAJAH VeLUGOTI 

Govinda Krishna Vachendraluvaru 
Bahadur, Zemindar Garu of Venkata- 

GIRI V. VADLAPUDI CHINNA VENKANNA, 7 M. 
L. T. 175 = 3 Ind. Gas, 925. (4 A. 69. F.) 

(34) —Res judicata— Practice^Second appeal. 
—A plea of res judicata may be taken orally in 
second appeal, even though it is not entered 
on the memorandum of appeal, inasmuch as 
such a plea involves a question of jurisdiction 
which a Court is bound to entertain whenever 
such question comes to its notice. BRIJBASI 
RAI V. SHIVATAHLU RvI, A.W.N. 1391, 10. 

(35) — Second appeal—Change of defence^ 
Plea taken in second appeal which was repudi¬ 
ated in lower Courts. —A plea of res judicata on 
account of a consent-decree passed in a previ¬ 
ous suit between the representatives of both the 
parties, could not be raised in second appeal, 
where the appellant had, in the lower Courts, 
impugned such previous decree as fraudulent 
and collusive. KhAIRAT ALI v. KISHEN, A.W. 
N. 1881. 117. 

(36) —Res judicata—PZea raised first in second 

appeal—Court not bound to entertain plea if 
further findings of facts necessary. — The 
plea of may be raised for the first 

time in second appeal. (4 A. 69, A.W.N. 
1898, 104, R.) Bu^, the Court is not 
bound to entertain the plea, when it cannot 
be considered and determined upon the record 
as it stands and renders it necessary to re¬ 
mand the case for further findings of fact. 
KANAHAI lad V. SURAJ KUNWAB, 21 A. 
446=A.W.N. 1899, 164. 

(37) — Practice — Appeal — Allowance of ground 
of appeal not taken in lower Courts — Res 
judicata.—In this appeal, the High Court 
allowed to be argued before it a ground of appeal 
raising a question of res judicata which had 
not been raised in either of the Courts below, 
and referred issues to the lower appellate Court 
to ascertain if such plea warn well-founded. 
TEK NARAIN RAI V. DHONDH Bahdur Rai. 
A.W.N. 1898,104. (4 A. 69, R.) [«., 21A 4l6.] 

(38) — No demurrer by parties—Duty of Court, 
“When parties themselves do not demur to an 

C. Vin—72 
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action, it may be presumed that there is no 
ground for one, and it is not for the Court to 
mise or determine on grounds not appearing in 
the statement of the parties before it. KISHEN 

Mohun Neogee v. Kalee Dass Neogee 
W.R. 1864, 281. 

(39) — Civ, Pro. Code. ss. 13, Expl. II and 
42 — Suit by reversioner on one degree of 
relationship — Dismissal of suit—Subsequent 
suit for same relief on another kind of relation¬ 
ship—Subsequent suit, whether barred — Rever¬ 
sioner to state all kinds of relationship in 
one suit. —The plaintiff claimed certain proper¬ 
ties as the reversionary heir of one M, basing 
tbat claim on the allegation that his father 
was taken in adoption as a son by M’s divided 
brother. His claim was unsuccessful in the 
Court of first appeal, and in second appeal to 
the High Court, he asked permission to allege 
and prove a different claim as heir to M on 
another ground, that is to say, as being the 
grandson of M’s sister. The High Court refu.s- 
sd permission to do so in that suit and he 
now sought to do so by this separate suit : 
— Beld that, as a plaintiff, who sued as 
reversioner, was bound by s. 42 to frame a 
suit in such a manner as to afford ground for 
a final decision as to his claim as reversioner 
and to prevent further litigation concerning 
it and as, in a suit to establish a claim as 
reversioner, that claim should be held to be 
the subject in dispute within the meaning of 
the section, the plaintiff in the former suit 
ought to have relied upon his descent from 
M’s sister as well as upon the adoption, so 
that, if proof of the adoption failed, he might 
still establish his right as reversioner on the 
ground of this descent and prevent further 
litigation regarding it, and that, therefore, 
his subsequent suit was barred. Masila- 
MANIA PILLAI v THIRUVENGADAM PiLLAI. 
31 M. 385. (26 M. 760 and 29 M. 153, F. ; 3 
M.H.C. 320, 7 M.H.0.160, 11 B.L.R. 158, 2 0. 
152. 20 C. 79, 26 C. 189. 22 0. 259, 27 M. 102, 
B.) [R , 12 0.0. 347.] 

(40) — S. 13, Civ. Pro. Code, 1882—Decree 
without direction for sale of property—Orders 
for sale obtained in execution — Estoppel, —On 
applications by a decree-holder for sale in 
execution of his decree, a sale had been ordered 
in spite of the defendants’ objections that the 
deoree did not contain any direction for sale. 
Seld, that the above orders, construing the 
decree as allowing a sale, estop the defendant 
from subsequently raising any contention incon¬ 
sistent with those orders. ATMAKURU Naba- 
SAMMA V. ATMAKURU VENKATA NARASAYYA 
CHETTY, IS M.L.J. 418. 

(41) —S. 13, Civ. Pro. Code, 1882—Res 
judicaca—Previous erroneous decision, no bar. 

—Suit for reot. Plaintiff claimed interest on 
the arrears of rent at 24 percent, per annum on 
the basis of a stipulation in the kahuliyat exe¬ 
cuted by defendants, permanent-tenure-holders. 
The defence was that interest was not allowable 
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at the rate claimed. They relied on a previous 
decision between the same parties, under which 
it had been decided that interest at 24 per cent, 
per annum was not allowable. That decision 
proceeded on a decision of the High Court in 3 
C.W.N. 36 = 2fi C. 130, which has since b^en 
overruled by a Full Bench decision in 5 C.W.N. 
433 = 29 0. 674, which rules that s. 67 of the 
Bengal Tenancy Act does not controls.179, and 
that a contract for the higher rate of interest 
is enforcible. Reid, the erroneous decision in 
the previous suit did not operate as re^t judicata 
and the plaintiff was entitled to claim interest 
at 24 per cent, per annum, the fact that the 
previous erroneous decision was altered not by 
statute but by judicial decision not making any 
difference. ALIMUNISSA CHOWDHRVNt v. 
Shyama GHARAN ROY, 9 C.W.N. 466 = 32 C. 
749 = 1 C.L.J. 178. [R., 9 O. C. 243, 30 M. 161 
= 17 M.L.J. 250, 44 P.R. 1908.] 

(42) — General principles of — Civ. Pro. 
Code (Act XrV of 1832r—Ss. 244. 276--Re- 
opening questions already decided, if allowable. 

—Where a question has been tried and deter¬ 
mined under s. 244, Civ. Pro. Code, itcannot 
be re-opened under s. 276. merely because the 
assignee from the judgment debtor has been 
madeaparty. It \s res judicata. The decision 
is binding not because of s. 13. Civ. Pro. Code, 
but under general principles of law, Umbsh 

Chandra Singh V. M\dhu Sudan kham- 

KAT, 9 C.L J. 336 = 4 Ind. Gas. 119. (G A. 260,F.) 

—Compromise in previous suit—Subse¬ 
quent lifiqation containing partly untenable 
claim—Effect—Evasion of b^r of res judicata— 

Finality of vrevious decision—Apoeal to Privy 
Council —Valuation of clavn. —The valuation 
in the previous suit was less than Rs.10.000, and 
it was decided therein that a certain compro¬ 
mise between the parties w\3 valid and binding. 
In the present suit between the same parties, 
the plaintiff inserted an untenable claim and 
thereby raised the valuation of the suit above 
Rs, 10,000, and also argued that the decision in 
the previous suit regarding the validity and 
binding character of the compeomiso did not 
bar the trial of the issue again in the present 
suit. ^ Reid, that the decision in the previous 
.suit is final between the parties. VENKATA 

Narasimha appa Raov. NarasimhaOhar- 

YUDU, 9 M.L.T. 89. 

^ 1877. S9. 13 and 

43 —Dismissal of previous suit, when ani to what 
extent operates as bar 6//res juiicata fo miin- 
tenance of another suit—Splitting of chims.^H 
father of the plaintiff, who was the mafidac of 
a village, had entered into private arrangement 
with his brother, the grandfather of the pre¬ 
sent defendant, whereby, in consideration of 
the brother assisting him in collooting the pro- 
duco in kind from the pnpriotors, ho was to 
bo allowed a half-share of whatever remained 
from the proceeds of the sale of the pro luce, 
after deducting the Government revenue on 
the resumed portion of the mafi and the mafi- 
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dar’s own dues. In pursuance of the above 
arrangement, the produce had been stored, 
preparatory to division, but before any division 
was effected, the brothers died. Disputes then 
ar ’S9 between their desosndaats, and the pre¬ 
sent plaintiff filed a suit in 1879. against the 
defendant ignoring the former agreement bet¬ 
ween his father and uncle and claiming posses¬ 
sion of the entire grain. In that suit, the Court 
found that money was due to the plaintiff for 
the Government and mafidar's shares of the 
revenue but, as it was not clear whether any 
portion of such sum had already been paid by 
the defendant’s grandfather, or what was the 
state of the accounts between the parties, it 
left it open to the plaintiff to bring a separate 
suit for this item. The plaintiff instituted the 
present suit for the revenue of certain harvests. 
The question was whether the present suit was 
barrel with reference to the provisions of s, 13 
and s. 43 of Act X of 1877, and it was hold 
th.at though the decision in question must 
undoubtedly be held to be a res judicata con¬ 
trolling the right of the parties it cannot per 54 
operate as a bar under 3 . 13 of the Code to the 
maintenance of another suit by the same plain¬ 
tiff to enforce the said agreement. Nor again, 
as the plaintiff did not claim in his first plaint 
any relief with respect to the revenue and mafi 
charges, oould the dismissal of bis suit be deem¬ 
ed to be a refusal by the Court to grant any 
relief with respect thereto, within the meaning 
of E^pl. in of s. 13. As to whether the present 
suit was barred under s. 43 of Act X of 1877, as 
amended by Act XXI of 1879, it was held that 
what the plaintiff claimed in the previous suit 
and what the defendant refused was the right 
to take possession of the entire quantity of 
grain. Such refusal on the part of the defend¬ 
ant did not create any infraction of the righta 
of the plaintiff under the terms of the agree¬ 
ment, and, had the plaintiff then sued upon the 
agreement, the defendant oould have success¬ 
fully pleaded that the suit was premature. The 
dismissal of the previous suit oould not, there¬ 
fore, be hold to debar the plaintiff from subse¬ 
quently suing to recover the revenue, when 
the defendant, by taking possession of his own 
half-share, of the produce without paying the 
revenue, or by refusing to permit the gross 
produce to bo sold, committed a breach of the 
agreement whereby the plaintiff acquired a cause 
of action which was not in existence when the 
first suit was filed. The facts alleged in the 
second suitoonstituted a different oause of notion 
from that which gave rise to the previous 
suit. The revenue for which the plaintiff sub¬ 
sequently sued did not booomo payable by the 
defendant till at least the defendant got pos¬ 
session of his half of the grain, for it was out 
of it that it h^d to bj paid, and further it 
did not become payable till the whole of the 
grain was sold by the parties. The faot that 
the former suit was brought was thorofore 
hold to be no bar to the maiutouanoo of the 
prosont suit, either under 9 . 13 or s. 43 of the 
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Civ. Pro. Cole. SDDHC H\RN’AM SlNGIl v. 
SoDHi Sunder Singh, 168 P.R. 1832. {24 
P.R. 183-2. 90 P.R. 18SI. R.) 

(45)— Property subject of previous suit in 
Supretne Court—‘Plnintiff intervening by Tteti- 
tion—Nattire of order obtained not clear — Sub^ 
sequent suit on same prooerty—General demur¬ 
rer rts to res judicata.—C^3e where the Judicial 
Committee allowed to be raised a general de¬ 
murrer, on the ground of the subject-matter of 
the suit being res judicata, against a suit 
brought in the Supreme Court of Bmibay, by 
a party claiming certain property, which had 
been the subject of a previous suit in the same 
Court, in which the plaintiff had intervened by 
petition, and obtained som^ order, the nature 
or effect of which was neither stated, nor was 
apparent upon the recori then before the 
Court. MUSADEE MAHOMED CAZUM 3HE- 
RAZEE v. MEERZO ALLY MAHOMED SHOOS- 
TRY, 3 M.I.A, 187 = 7 Moo. P.C. 382 = 1 Sap. 
416, 

(iQ)—Declaratory suit—Suit for possfiS5io>t— 
ilppea^s—Res judicata.—During the pendency 
of a suit for a declaration that the alienation 
by a sonless proprietor would not affect the 
plaintiff’s reversionary interest, the said pro¬ 
prietor died and the plaintiffs brought a suit 
for possession. In both suits, the plaintiffs 
got a decree for some of the properties and, on 
appeal from both heard on the same dace, it 
was confirmed. The plaintiffs appealed from 
the judgment in the possessory suit. Held, 
that the bearing of the appeal was barred by 
plaintiffs’ omission to appeal from the decree 
in the declaratory suit. NUR MUHAMMAD v. 

Jamun, 133 P.R. 1890. 

(47) —Res judicata—Sutf to enforce a docu¬ 
ment—Decision relating to the document in a 
former suit between the parlies .—Where the 
suit was brought to enforce a document, which 
was held in a former suit to have no effectual 
binding power over the estate in question and 
not to affect it in any way as between the 
parties, held, that the suit was barred by the 
rule of res judicata. DURGA PRASAD LAHIRI 
GHOWDHURI V. Srimati Sashibala Debi. 
M.W.N. 1912, 73. P C. = 9 A,L J. 165 = 13 
CL.J. 180 = 14 Bora. L.R. 177 = 16 C.W.N. 
603 = 14 Ind. Gas. 463. 

(48) —Res judicata— agxinst only one 
out of two decrees. —Where there have been two 
decrees passed by the Lower Appellate Court, 
and both of them require to be set aside in 
order to give the dissatisfied party the relief 
which he seeks, but a second appeal is filed 
against one decree only, held, that the decision, 
which has been allowed to become final, 
operates as res judicata in respect of the second 
appeal. WALIULDAH v. Bzaz Ali, 15 O.C. 
22 = 13 Ind. Gas. 984. 

(49) —Re^ judicata— Civ. Pro. Code (Act XTV 
0/ 1832), s. 158—Diswissai of suit under this 
section, effect of—Gift of land out of holding to 
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ab'ientee relation — Whether shamilat included —■ 
Intention of parties —Status of full proprietor .— 
The dismissal of a suit under s. 158 of the 
old Civ. Pro. Code, operates as res judicata in 
respect of the right of the plaintiff to recover by 
any subsequent suit the property sued for in 
the first suit. The ancestors of the plaintiffs 
and defendants originally owned a joint hold¬ 
ing in equU shares. The plaintiff’s branch, 
however, remained absentees for a long time. 
Their suit to recover their half share of the 
hclding and of shamilat was dismissed in 1891. 
In 1897 defendants voluntarily gifted about 29 

bighas to the plaintiffs out of the original 
holding. This area constituted about 1/5 share 
of the whole holding. On subsequent partition 
of the shamilat land, the area falling to the 
share of the holding was allotted to defendants 
without giving plaintiffs, any share. Plaintiffs 
thereupon sued for possession of one-half share 
of the shamilat area allotted to defendants. 
Held (1), that plaintiffs were not entitled to 
one-half share, as their suit for the shamilat 
was dismissed in 1891; (2) that, in considering 
whether the gift to plaintiffs in 1897 included 
the corresponding share of shamilat, what the 
Court had to look to was the intention of the 
parties, and as the mutation proceedings 
showed that plaintiffs were restored to the posi¬ 
tion of full proprietors in respect of 1/5 share in 
the holding, they were entitled to 1/5 share in 
the shamilat allotted to the holding. MUHAM¬ 
MAD v. Mussammat Imam Khatun, 23 p. 

L R- 1912 = 37 P.W.R- 1912. (113 P.R. 1901, 34 
P.L.R, 1902.D.) 

(50) —Resjudioata—Quesfion of law, Decision 
on—Suit for possession of income of temple .— 
On the 9th January 1894, the plaintiff obtained 
a decree against the defendant for possession of 
a share of the income of a temple as mortgagee. 
Subsequently tho plaintiff by the action of the 
defendant lost such possession as he had ob¬ 
tained under his decree. He then brought a 
suit in which he claimed possession of the same 
share alleging that there was still duo to him 
a certain sum on his mortgage. The first 
Court decreed the claim. The Court of first 
appeal held that the question, whether the 
plaintiff was entitled to possession as against 
the defendant being a question of law, was not 
res judicata under the previous decree. Held, 
that the question was res judicata. The pre¬ 
vious decree obtained by the plaintiff although 

passed ex parte was yet none the less final on 
that account and distinctly showed that the 
plaintiff was held to be entitled to possession 
of the share in dispute as mortgagee. It did 
not signify whether, in law, the decision em¬ 
bodied in the decree was right or was wrong, 
MANNI LAL v. BHAGWAN DAS, 3 0. G. 181. 
[R.,9 0. C. 243,] 

(51) —Ciu. Pro. Code, 1882. ss. 13, 206—Z)e- 
cree not in accordance with judqment—Clerical 
mistake—Avplication to bring decree into con¬ 
formity with judgment—Dismissal of applica¬ 
tion—Subsequent suit for declaration of the 
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mistake whether maintainable. —Toe plaintiS 
sued for a declaration th^t he was entitled to 
certain lands, which w^re in the defendants’ 
possession as the result of a clerical mistake 
in a decree in a previous suit to which he was 
a party. A previous application in that suit 
to bring the decree into conformity with the 
judgment was rejected by the District Judge 
which order was confirmed by the High Court 
in revision. Held, that, as the said order was 
an adjudication on the very question which 
was raised in the present suit, the suit was 
barred as res judicata . THAMBADDA Vee- 
RAMMA V. THAMBALLV PALUR SUBBAMMA, 

8 Ind, Cas. 119 = 7 M.L.T. 266. (8 C-VV.N. 

47.3, D.) 

(52) —‘Determination of validity of assignment 
after notice to parties bars fresh enquiry, —The 
question as to whether an assignment ought to 
be recognised or not was previously deter¬ 
mined after notice duly served upon the appel. 
lant, who did not choose to appear In that 
proceeding where he could hive taken the 
objection. Held that the question was res 
judicata. APPASAMI IYENGAR v, SUNDARAW 

Iyengar, 7 M.L.T. 224=8 lad. eas. 286. 

(53) —Applicability of the rule of—Competence 
of the Court of first instance regulates ifs 
application—Commencement of litigation not 
material for operation of rule.—T\io rule of res 
judicata, so far as it relates to the retrial of 
an issue, refers not to the date of the com¬ 
mencement of the litigation but to the date 
when the Judge is called upon to decide the 
issue. It is the competency of the Court of 
first instance to entertain the former as well as 
the subsequent suit that regulates the applica¬ 
tion of the rule of res judicata. Where, there¬ 
fore, a lessor brought a suit against his lessee 
for recovery of reni in respect of a period during 
which the lessee was out of possession, and the 
lessee subsequently brought a suit for compen¬ 
sation in respect of the same period, the suit 
of the lessee being decreed, held that the decree 
in the latter suit, having become final, ope¬ 
rated as res judicata, irrespective of the facts 
that the suit was subsequent in data and that 
the appeal in the former lay to the Civil Court 
and in the latter to the Commissioner. BenI 
MADHO V. INDAR SAHAI. 6 A L.J. 991 = 3 
Ind. Caa. 707 = 32 A. 67. (U A. US. F.) 

(54) —Ciu. Pro. Code, 1884, s. 13( = s. 11, 
new Code) —Res judicata— Principle of rule — 
Assignment of Qovernynent revenite of village 
divided into Khatas—Cfaiw as to interest on 
arrears of reveyiue - Decision in respect of one 
khata, res judicata in respect of of7iers.—Where 
the previous judgment negatives the liability, 
the main obligation itself, the defendant can¬ 
not re-agitato the same question of liability by 
saying that it refers to another portion of the 
property over which the whole liability, what¬ 
ever its nature may be, is one and the same. 
(11 A. 148, R.) The plaintiff was assignee of 
the Qovornmont revenue of a certain mahaU 
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which was divided into khatas, but the title to 
the revenue in respect of each and every khata, 
was the same. He sued to recover arrears of 
revenue in respect of khata No. 29 with interest. 
On bis right to recover interest being disputed, 
held that a previous decision of a competent 
Court between the same parties dealing with a 
cUim for interest due on arreirs'of revenue 
payable in respect of khata No. 47 operated as 
res judicata as to the claim with regard to 
khata No. 29. (15 M. 264, 15 M. 494, 11 A. 

148. A.W.N. 1900, 173, R.) [P., 30 A. 470 = 

A.W.N. 1909. 192 = 5 A.L J. 407 ; D., 2 Ind. 
Cas. 853.] The principles on which the rule 
of /udicafa is founded are two in number, 
viz., the one, public policy, that it is the in¬ 
terest of the State that there should be an end 
of litigation ; and the other, the hardship on 
the individual that he should be vexed twice 
lor the same purpose. OhANDI PRASAD v. 

Maharaja Mahbndra Mahendra Singh, 
24 A. 112 = A.W.N. 1901, 177. 

(55) —Res judicata — Plea finally decided 
between the parties by a single Bench of the 
Chief Court—Incompetency of Division Bench to 
question the opinion of the single Bench in revi¬ 
sion of the orders onwhich it toas based —Second 
review allowed — Review of order on revieio not 
alloiued~0. XLVII, r. 9 of Act V of 1908.— 
Held that a plea of Res judicata having been 
finally accepted before between the parties, 
though erroneously, by a single Bench of the 
Chief Court, Punjab, oannot be re-opened after¬ 
wards even by a Division Bench of that Court 
in revision from the orders of the Courts below 
upon which the judgment of the single Bench 
had been based, and therefore to revise these 
orders is fruitless to tha party against whom 
the single Bench ruling subsists. Held, also 
that a second review of an order, though admis¬ 
sible as laid down in I.L.R, 15 Cal. 432 is 
b»rrod by r. 9 of O. XLVII of Act Vo( 1908, 
where it is practically for the review of the 
order passed on review. DURQA DAS v. AmIR 
OHAND, 23 P.W.R. 1911. 

(56) —Ex parte decree—Defence which could 
have been raissd in previous suit —Estoppel by 
judgment. —A suit was previously brought, in 
respect of the property in the present suit, 
against the dofondant and his father. The 
question of non-transferability, which could 
have boon raised, was not raised in that suit. 
The defendant’s father did not contest that 
suit and allowed a decree to go against him by 
default: —Held, that the fact that the defend¬ 
ant’s father allowed the judgment to go by 
default would not prevent the matter from 
being res judicata against him, and his son, 
having inherited the property, is bound by the 
judgment though ex parte. GOLOKE CHANDRA 
ROY V. Shafar ALI. 9 Ind. Gas. 363. 

(671—Ciu, Pro. Code, ss. 13 and 43—Res 
judicata— Cause of nefton— Relief claimed in 
second which might have been claimed in 
former suil.—The plaintifis instituted a suit 
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for recovery of possession of a moiety of a cer¬ 
tain house with appurtenances on the allega¬ 
tion that those premises had formed part of the 
property of a joint family and had been divided 
equally between themselves and the defendants, 
but that in January, 1899, the defendants had 
ousted them from possession. The cause of 
action in the suit was the alleged dispossession 
by the defendants in January, 1399. This ! 
suit was first of all decreed, but afterwards was 
dismissed on appeal. Subsequently* the plaint¬ 
iffs filed a second suit, in which they alleged* 
that the house was the joint property of them¬ 
selves and the defendants, and that in January 
1899, the defendants had ousted them from 
possession. They claimed a declaration that 
they were entitled to one-half of the premises 
and an order giving them possession by parti¬ 
tion. Held that this latter suit was barred by 
the provisions of s. 43 and the second explanation 
to a. 13 of the Code of Civil Procedure. Dhan- 
PAT Ram V. balbhaddar Nath, A.W.N. 
1903, 97. (25 B. 189, fl.) 

(53)—Res judicata—Acf \III of 1859, s. 2— 
Party first setting up Will subsequently disclaim^ 
ing it—Court not to permit parly to use it again 
as Will—Privy Council — Practice. —When a 
plaintiff claims an estate and the defendant, 
being in possession, resists the claim, he is 
bound to resist it upon all the grounds that it 
is possible for him, according to his knowledge 
then to bring forward. Two questions having 
arisen on an appeal to the Judicial Committee, 
first, as to whether the property was divided 
or undivided, and secondly, with regard to a 
Will set upas having been made by the plaint¬ 
iff’s father, the case was remanded for decision 
as to the divided or undivided nature of the pro¬ 
perty, the lower Courts having already finally 
decided the quesiion as to the Will. When 
the matter again made on to be heard and 
decided in the Privy Council, the plaintiff, 
instead of insisting on the validity of the Will, 
on the other hand disclaimed all title under 
the instrument as a Will, and insisted that it 
must be regarded by the Court as not being 
testamentary. The Judicial Committee accor¬ 
dingly did not think it necessary to decide the 
validity or invalidity of the instrument as a 
Will, The plaintiff then brought the present 
suit to recover the property by setting up the 
same instrument as a valid Will and testa¬ 
ment. Held that the suit could not be allow¬ 
ed to proceed, because (1) the instrument was 
in issue in the previous suit, and what was 
in issue must bo taken to have been decided 
by the judgment; (2) the plaintiff having used 
the document and abandoned all right to it 
as a Will, could not be permitted to use it for 
another purpose. SreemuthOO Raghuna- 
DHA PERIYAOODYA TaVER V. KATTAMA 

Nachiar, 10 W.R. P C. 1 = 11 M I.A. 50 = 2 
Sar. P.C.J. 212. [F.. 3 C.L.R. 253; R., 12 

W.R. P.B. 14, 18 W.R. 163. 22 W R. 464, 1 
A. 75, 2 0. 152, P.B., 6 0. 659 = 8 C.L.R. JO. 

8 B. 174, 11 B. 708, 10 A. 289, 13 B. 567, I 


21 M. 91 = 8 M.L.J, 28, 20 A. 616 = 
18 A.W.N. 134, 4 C. 190, P.C. = 3 C.L 
R. 31=::5 I.A. 149, 25 B. 189 = 2 Bom. L. R. 
869, 26 M. 760 = 13 M.L.J. 448. 26 A. 61 = 
A.W.N, 1903, 196. 9 Bom. L.R. 1020, 10 Ind 

Cas. 29; D.. 15 W.R. 251, 24 C. 83. 5 Ind. Cas. 
294.] 


(59)—Res judicata— First suit for rent, subse¬ 
quent suit for title—Procedure to be observed in 
question of res judicata.—Where the sole ques¬ 
tion raised in answer to a suit for rent was 
whether the plaintiff was entitlel to the land 
as stated by him whether the defendant was 
the beneficial owner as alleged by him. Held 
that the decision on the point operated as res 
judicafa, in a subsequent suit brought for de¬ 
claration of title to the same land (10 C.W.N. 
820, F .) In order to decide the question of Vcs 
judicata, the Court has to look to the pleadings 
and judgment to ascertain what the matter in 
controversy really was and what was the deci¬ 
sion actually given. It is not necessary that 
an issue should be formally raised. An estop¬ 
pel is not confined to the judgment but extends 
to all facts, involved in it as necessary steps or 
ground-work, and the judgment operates by 
way of estoppv'l as regards all the findings 
which are essential to sustain the judgment. 
PANCHU MANDAL v. CHANDRA KaNT SAHa' 

= Cas. 9. (B c l j en 






juuicata—^ aecrees in the same 
suit appeal against one decree only —Other 
decree allowed to become final—Appeal barred ■ 
—The plaintiff brought a suit for the removal 
of certain constructions and for a mandatory 
injunction against the defendant. The first 
Court decreed the suit in part. Both parties 
appealed. The lower appellate Court disposed 
of both appeals in one judgment but framed 
two decrees, whereby the decree of the Court 
of first instance was modified. The plaintiff 
preferred an appeal to the High Court against 
the d^ecree framed by the lower appellate Court 
on the defendant’s appeal that the 

appeal was barred by res judicata. Lala 
RAMCHARAN V. LACHMAN PERSHAD 9 InH 
Cas. 667. (7 A.L.J. 861, 7 Ind, Cas. 156 33 a* 
51, 7 A.L.J. 995. 7 Ind. Cas. 909, F,) 

(61)-S- 13, Civ. Pro. Code—Description of 
lanijn plaint not sufficient-Decree for posses- 
Sion Execution proceedings not defining land 
with any greater certainty— judicata.—A 
decree for possession of certain land had 
been made The plaint described such lands 

by general boundaries not sufficiently detailed 
to admit of exact identification. The execution 
proceeding under wnich possession was obtained 
did not define them with any greater certainty. 
The possession actually taken, had been of lands 
demarcated shortly after possession was 
delivered it did not appear by whom—but 

If '’^‘ch was subsequently approved 

by the Revenue authorities. Held, in a suit bv 
Government for ejecting the decree-holders, that 
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the land so demarcated must be accepted as 
covered by the decree and that the suit was 
barred as res judicata. SECliETAUY OF 

State for India in Council v. Duubijoy 
SINGH, 19 C. 312, P.C. = J9 I. A. 69 = 6 Sar. 
113. [F,, 11 0. 0. 30.] 

(G2)— Reg. XVII of 1806 — Foreclosure — 
Decree for proprietary possession—Res judic ita. 
—The plaintiffs, mortgagees, having obtained 
an order for foreclosure under the provisions of 
Reg. XVII of 1806 subsequently got an ex parte 
decree declaring their right to proprietary pos¬ 
session of the mortgaged property, and under 
that decree obtained possession thereof. More 
than 12 years alter this decree had been execut* 
ed, the mortgagors sued to cancel the foreclosure 
proceedings on the ground that they had been 
taken entirely behind their backs and they had 
no notice of them ; this plea had not been taken 
in the suit whioh had resulted in the mort¬ 
gagor’s decree for possession that the 

plaintiff’s suit was barred as res judicata and 
even if this were not so, the defendants had 
been in adverse possession for more than 12 
years. Maula BAKHSH v. Tajammal 
Husain. A.W.N. 1892, 5i. 

163)—Rea judicata— Former decision that 
plaintiff purchased plot A onUf —Second suit 
that he purchased A and B, ivhether lies.— 
The plaintiff purchased a certain plot of land 
whioh had been previously mortgaged to the 
defendant. The plaintiff instituted a suit for 
redemption and obtained a decree. It was de¬ 
cided in execution of that decree, on the objec¬ 
tion of the defendant, that the plaintiff had 
purchased property A only. He subsequently 
brought a suit for possession of property B on 
the strength of the same sale. Held, that 
the suit was barred as res judicata^ BOHRA 

Gajadhar Singh v. Girdhari Lal, lO 
Ind. Cas. 453. 

(^^)-~EJJect of pleadings—Cause of action— 
Civ. Pro, Code {Act VlII of 1859), s. 2—issue 
really decided, though not in form—Res judi¬ 
cata.—Plaintiff, as the adopted son of one C, 
brought thin suit to recover certain immoveable 
and moveable properties belonging to the estate 
of C. The defendant was the widow of the 
devisee of C under a Will left by the latter. 
The plaintiff’s contention was that the real 
property in dispute was eithgr ancestral pro¬ 
perty or property acquired by C from the income 
of such property and as such ancestral, and 
that C had no right to dispose of any of them 
by Will. The defence was that the deceased C 
had, according to the JUitahshara law, power 
to dispose by Will of property acquired by him 
out of the income of ancestral property, and 
that such property was self-acquired. In a 
former suit between the same parties institut¬ 
ed by the present plaintiff for cancellation of 
several alienations made by C, the present 
defendant was a defendant. The effect of the 
pleadings in that suit was to put in issue the 
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question, among others, whether G had power 
to dispose of the real properties by the Will 
in dispute : but the question actually dealt 
with in the case was as to whether or nob 
the testamentary disposition was assented 
to by the present plaintiff ; and it was decid¬ 
ed that he had assented to the Will. Held, 
that the effect of the pleadings in the pre¬ 
vious suit being that the plaintiff sought there¬ 
in to cancel the Will on the ground of the 
want of legal oapacily in C to make a testa¬ 
mentary disposition of the real property by 
reason of its being ancestral property, (i e.) 
partly inherited and partly acquired out of the 
income of such property, the decision barred 
the present suit, though an issue in the form 
in whioh it was now raised had not been dis¬ 
tinctly raised therein. The expressiou “cause 
of action ” in q. 2 of Act VHI of 1859 (Civ.Pro. 
Code), is to be construed with reference rather 
to the substance than to the form of action. 
Viewed in this light the former suit was, in 
substance, taking the pleadings and the grounds 
of appeal into consideration, one to declare the 
Will invalid on the ground of the want of legal 
capacity in C to devise the properly dealt with 
in tbe VVill. S. 2 does not prevent the oper¬ 
ation of the general law relating to res judicata 
founded on the principle “ nemo debet bis vexari 
pro eadem causa." SOORJOMONEE Daybe v. 
SUDDANUND MOHA PATTER, 12 B.L.R. 804, 
P.C. = 20 W.R. 377 = 1.A. Sup Yol. 212 = 3 
Sar. 285. [F., 6 C. 319, F.B.=7 C.L.R. 227; 

1 C. 144 = 2 I.A. 283 ; 21 W.R. 

207, 24 W.R, 304, 11 C 301, P C, = 12 I.A.23, 
10 B. 439. 15 M. 494, 21 0. 430; /J.,7 N.W.P. 
17. F.B., 7 N.W.P. 60, F.B., 3 B. 3. 4 C. 190. 
P.C. = 5 LA. 149. 6 C. 171 = 6 C.L.R. 439. 
6 C. 406, 13 B. 567, 14 B. 31, 19 C. 372, 17 A. 
174, 25 C. 136. 25 B. 189, 6 C.LJ. 64 I. 12 0. 
W.N. 739 = 9 C-L.J. 597 ; D., 24 0. 83 ] 

(66)— Act VIII of 1859, s, 2— Joint contract. 
If a party sues upon a joint contract, which is 
not also several, and gets a judgment, ho can¬ 
not bring a fresh suit against the persons who 
were jointly liable with the defendant, but 
were not included in the former suit, suoh 
bocoud suit boiog expressly prohibited by Act 
VIII of 1859, s. 2. NUTHOO LALL CHOWDHRY 
V. SHOUKEE Lall, 10 B.L.R. 200 = 18 W.R. 
458. (4 W.R. 60, Diss.) [Appr., 3 C. 353 ; 
R. tC D., 23 C. 302, 22 A. 307, 25 A. 57 = 22 
A.W.N. 190 ; D., 6 0. 291 = 4 C.L.R. 501, 9 0. 
838,] 

( 66 ) — Error of laiu — Erroiieons opinion on a 
point of law how far coMcfusioe. — An erroneous 
opinion on a point of law may be between the 
parties to it, but not further, a sufficient res 
judicata to proolude them from ro-agitating it. 
Waman Hari V. HARI VlTHAL, 8 Bom. L R. 
932 = 31 B. 128. 

(67) —S. 13, Civ, Pro, Code, 1882 ( = 5 . 11, 
present Code) — Decision crroneoiis in laxo .— An 
erroneous deoision on a pure question of law ia 
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a previous suit may operate as res judicata. 

Raichurn Ghose v.Kumud Mohon Dutta 
1 C.W.N. 687. (10 C. 1087, 15 A. 3 -i 7 , F ; 5 m! 
304, D.\ 9 B. 75, 15 B. 104. R.) [ 2 ?., 14 C.P. 

L.R. 109, 8 O.G. 37. 44 P.R. 1908 ; D.. 32 C 
749 = 9 C.W.N. 466 = 1 C L.J. 176.] 

(68) Act X 0 /1859, s. 54—Res judicata.— 
S. 54, Act X ol 1859, contemplates cases where 
neither of the patties appear in person or by 
agent. It does not in any way apply to a case 
in which both parties being present, the Court 
held that, in the absence ot documentary evi- 
deuce, the plaiutiS’s claim must be dismissed. 
The decision being the dismissal of a suit after 
adjudication on the merits, the matter must 
be considered as res judicata. Mohanund 

CHOWDHRY V. H. A. EGLINGTON. 1 W.R. 

343> 

m-Act VIII of 1859. S. 2 — Question of 
title—Suit prior to Act X of 1859.—Where a 
rant suit was instituted and heard in a Civil 
Court before Act X of 1859 came into force, 
and an issue as to title between plaintifi and 
an intervener was raised ana decided, held, th^t 
a subsequent suit by plaintifi for possession 
was barred by s. 2, Act VIII of 1859. ClIOW- 

dhri Niokanth Prasad Singh v. Digna- 
RAYAN SINGH, 1 B.L.R.A.C. 30*10 W.R. Y5. 
(8 W.R. 175, D.) [ft., 13 W.R. 129.] 

(70) Suit by purchaser of equity oj redemp¬ 
tion against mortgagee—Application for execu¬ 
tion of decree after limitatio'x—SubSi quent suit 
by purchaser against mortgagees for redemption., 
maintainability of. —Where the decree in a 
suit amounted in fact only to a decree 
declaratory of the proprietary right of the 
purchaser of the equity of redemption and under 
the circumstances of the admitted possession 
of the mortgagee, was not enforceable by 
delivery of possession, the remedy which the 
law gives by process of execution may, by 
lapse of time, be birred, and yet the right and 
title decreed may exist in full force, and be 
capable of enforcement by suit. JuGUR Nath 
V. BAL Gobind, 1 N.W.P. 154. 

(71) —Res judicata— Former suit dismissed for 
failure to pioduce evidence, with reservation to 
bring new suit—Fresh suit-Act Yin of 1859, 

5. 2.—A suit brought in the year 1856, to set 
aside an auction sale of a putnee taluk for 
arrears of rent, under Beng. Reg, VIII of 
1819, was dismissed for want of evidence on 
the part of the plaintiffs, with a reservation 
by the Court that the order made was not to be 
a bar to the plaintiffs, or any other persons 
who might substantiate their rights, from 
proceeding to recover, On a fresh suit by tbe 
same parties for the same matter, held, that 
such reservation was of no effect as, under s. 2 
of Aot VIII of 1859, the former suit was a bar, 
and a plea of res judicata allowed. There is 
no powor in the Courts in India, similar to 
that exercised by Courts of Equity or Common 
Law in England, to dismiss a suit with liberty 
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for the plaiutia to bring a fresh 
same matter, or to enter a non-suit Such 
power of the Indian Courts is limited to ques- 
lions of form, as ( 1 ) in the case of misjoinder 
of parties or of the matters in suit, (2) where a 
material document has been rejected for not 
bearing a proper stamp, and (3) if there has 
been an improper valuation of the subject- 
matter of the suit: but not to a case where the 
issue has been joined and the plaintiff fails to 
produce the evidence he is bound to give to 
support the ifsue. WATSON v. THE COLLEC 

TOR OFRajshaye, 3 B L R.P.C, 48 = 13 M I 
A 160 = 12 W.R. P.C 43 = 2 Suther. 269 = Uar 
500. li\, 21 W.R. 291, 12 M. 500, 35 C 924 
= 12 C.W.N. 921, it., 3 A. 528, 9 A. 165 9 A 
690, 14 B. 31, 19 B. 671, 9 C W.N. 679 6 

Bom. L.R. 594. 29 B. 219 = 7 Bom. L.R 90 
29 A. 471 = 4 a.L.J. 375, 18 M.L.i. 198, li 
Bom, L.R. 1109 ; Cons., 8 A. 282; Observed on 
16 W R. 276 ; D., 23 W.R. 345, 3 C L R 447 j 

(72)—Cii;. Pro. Code, 1882, j. 13—Rg. 
]udicata-Civ. Pro. Code, s. SIS—Withdrawal 
o! suit Noixce of application, under s. 373 , 
Civ. Iro, Code.—Vgoa an application by 
plaint,li under s. 373. Civ. Pro. Code, praying 
for permission to withdraw from the suit with 
liberty to bring a fresh suit, the order passed 
by the Court was, “ Let the plaintifi’s claim 
be Kharij with costs, and let notice be given to 
the opposite party : the plaintiff has liberty to 
institute a fresh suit.” This order, it was con¬ 
tended by the defendant was an order of dis- 
rnissal, and barred the second suit by Ibeplaint- 
ih - Held, that the order was one of withdrawal 
with liberty to bring a fresh suit, and not a 
decree dismissing the suit. Held, further, that 
though the notice mentioned in the order was 
nob issued, yet the validity of the order, not 
having been ooiected to in appeal or revision 
could not now be questioned- LALTA Per* 
SHAD V. CHUTKO, 1 0. C. 97. 

(73) -Purchase by first mortgagee, of the 
equity of redemption - Suit to enforce lien 
against second mortgagee-Suits between first 
and second mortgagee—Erroneous suggestion 
by Court-Party acting upon it.—A first mort¬ 
gagee, under a security bond, who brings to 
sale and purchases the equity of redemption 
in execution of a money-de.ree, passed by a 
Revenue Court on such bond, is not precluded 
from suing to enforce his lien on such property 
again^ab the second mortgagee. Where, in a 
suit by the second mortgagee for the sale of 
the mortgaged property, the first mortgagee 
asser 3 his len and is referred to a separate 
suit for enforcing it, this does not bar suoh 
separate suit, for the first mortgagee cannot 
resist the claim of the second mortgagee to 
bring the property to sale subject to the mort¬ 
gage. Where the defendant raised certain 
contentions, and the Court, instead of tryiniz 
and adjudicating on them, referred him to a 
fresh suit, his acquiescence in such suggestion 
instead of preferring an appeal, is reasonable 
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pubmission to the Court; and, in such circum¬ 
stances, the rule of res judicata cannot be 
applied with justice. BaBU LAB v. IshrI 

Prasid Narain Singh, 2 A. 382, F.B, [R., 
14 B. 31.] 

(74) — Judgment of Criminal Court, whether 
res judicata in civil sui^.—The judgment of a 
Criminal Court that a person did not commit 
an offence, does not operate as res iudicata to 
prevent a Civil Court from determining such 
question for purpose of a suit. RAM LAL v. 
TULA Ram, 4 A. 97= A.W.N. 1881, 143. [R., 
23 C. 610.] 

(75) —Ciu. Pro. Code, ss. 13, 540, 561, 584 
— Decree—Judgment — Appeal—Objections of res¬ 
pondent—Res judicata. —In a suit for posses¬ 
sion of certain property and for setting aside a 
wakfnama or deed of endowment on the ground 
that the execution of it had been obtained bv 
fraud, the defendaut, a Muhammadan female, 
pleaded that the deed was valid and that she 
was entitled to retain possession of the property 
till her dower debt was satisffed. The Court of 
first instance held that the deed was invalid, 
but that the defendant was entitled to retain 
possession till her dower was paid, and simply 
dismissed the suit, without embodying in the 
decree its finding as to the deed. On appeal 
by the plaintiff, the defendant-respondent filed 
objections under s. 561, Civ. Pro. Code, to the 
lower Court’s finding as to the deed. The 
District Judge dismissed the appeal, affirming 
the lower Court’s finding as to the dower, and 
dismissed the respondent’s objections also 
without going into the question of the validity 
of the deed as being unnecessary for the disposal 
of the appeal. The defendant appealed to the 
High Court.— Held by the Full Bench {Oldfield 
and Mahmood, JJ., dissenting). If a decree is 
upon the face of it, entirely in favour of a party 
to a suit, such decree being the thing which 
by law is made appealable and nothing 
else, that party has no right of appeal 
therefrom. It may be that, in the judgment, 
of which such decree, is the formal expres¬ 
sion findings have been recorded upon some 
issues against that party ; but if this bo 
so, and ho desires to have formal effect given 
to them by the decree, so as to allow of his 
filing objections thereto under s. 561 of the Civ. 
Pro. Code, or of appealing tborofrora under 
s. 540, he must take steps under s. 206 to have 
the decree properly brought into conformity 
with the judgment, so that there may bo 
matter, on the face of it, to show that some¬ 
thing has been decided against him. In other 
words, he must obtain insertion, in the decree 
itself,—which alone contains the final deter¬ 
mination of the cause, and not the judgment, 
—of such portions of the Court’s findings a? he 
considers himself injuriously affected by, so as 
to place himself in the position which the 
statute recognizes as giving him a right to 
impeach the decree. If ho fails to follow this 
course, the decree, though in general terms, 
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will stand good as finally deciding the issues 
raised by the pleadings upon which the ultimate 
determination of the cause and the decree itself 
actually rested. The findings in a judgment 
upon matters which subsequently turn out to 
bo immaterial to the grounds upon which a 
suit is finally disposed of as to the plaintiff’s 
right to any portion of the relief sought by him 
as declared by the decree, amount to no more 
than obiter dicta, and do not constitute a final 
decision of the kind contemplated by s. 13 of 
the Civ. Pro. Code—The defendant’s objec¬ 
tions before the lower appellate Court, there¬ 
fore, were not maintainable, as the decree, on 
the fact of it, dismissed the plaintiff’s olaim in 
general terms, and did not record any adverse 
finding or declaration in respect of the defend¬ 
ant, and for the same reason, her appeal to the 
High Court was also not maintainable. Aud 
the District Judge was right in holding that 
it was unnecessary to go into the question 
of the validity of the wakfnama. (The judg¬ 
ment of Straight, J., in 2 A. 497, Appr. dJ P.). 
Per Oldfield, J. —In order that a decree may 
agree with the judgment and fulfil the require¬ 
ments of a. 206 it should contain the material 
points for determination passing out of the 
claim, and material for the decision thereon, 
and if any issue material for the decision of the 
suit has been decided, the determination of it 
should find a place in the decree : and if this 
has not been done, the defect is a good ground 
of appeal, oven though the decree, on its face, 
may bu altogether in favour of the appellant, 
and oven though the appellant may not have 
applied for amendment of the decree under 
s. 206 of the Civ. Pro. Code, or for review of 
judgment. The defendant’s objections and her 
appeal to the High Court wore therefore main¬ 
tainable. Per Mahmood, J.—The provisions of 
s. 13 of the Civ. Pro. Code, apply as well to the 
trial of issues as to the trial of suits. The 
validity or otherwise of the deed in the above 
case was directly and substantially in issue 
between the parties, and was adjudicated upon 
by the Court of first instance; its finding on 
that issue cannot be considered a mere 
dictum, aud would bo binding on the defendant 
as res judicata though the suit against her was 
dismissed on another ground. Whatever has 
the (orod of res judicata must bs necessarily 
appealable. The word * from ’ in ss. 540, and 
584 aud the expression ‘‘objection to the decree” 
ill s. 561 of the Civ. Pro. Code, are ” not 
oonfinod to matters appearing on the face 
of the decree, but they refer to matters 
which should have found a place in it, 
though they have been omitted. It is doubt¬ 
ful if, in the above case, the defendant could 
have applied for amendment of decree or 
for review of judgment, but oven assuming such 
remedies wore open to her, there was nothing 
to preclude her from seeking her remedy by way 
of appeal. JAMAITUN-NISSA v. LUTFUN- 
Nissa, 7 A. 606, F.B. (7 B. 484, 1 A. 480, 9 
A. 843. 6 0, 319, N.W.P. 1874. p. 19, B.) 
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[i^.,28A. 365 = 3 A.L.J. 171 = A.W.N. 1906, 44- 
Cons., 17 A. 174; /i!., 8A. 354, F.B. = A.W. 
N. 1886, 110, 167 P.R, 1889, F.B., 18 B. 597 
22 M. 364, 66 P.R, J904==84 P.L.R. 1904. 
6 C.LJ. 621, 57 P. R. 1907=66 P.W R. 
1907.] 

(’I6)^RyoVs tenure sold in execution of 
decree — Purchaser not ryot's vendee — Admis¬ 
sion.—The purchaser of a tenure held by a ryot 
iu execution of a decree under Act X lor rent 
obtained by the ztmindar, against the ryot 
registered in his sherista is not the ryot’s 
vendee, and he is not bound by any decision to 
which the ryot was a party, or by an allegation 
or admission of that party. Shumboo Chun- 
DER Singh v. raw Narain Doss, 9 
W.R. 217, 

(77)-“CitJ. Pro. Code, s. 13—Res judicata — 
Dismissal of suit — Under-va luation—Court Fees 
Actf 170, 5. 10, cl. (ii)— Misjoinder — Dismissal 
of suit in its present form — Heard and finally 
determined. —The dismissal of a suit on the 
ground that it has been under-valued, or that 
the plaintiff has failed to pty in time the 
additional Court-fe© required, does not bar a 
fresh suit. The objeot of s. 10 of the Court 
Pees Act, and indeed of the whole Act, 
is to lay down rules for the collection of 
one form of taxation. Encroaching, as such 
provisions do, upon the rights of the subject, 
they must be construed strictly, especially 
when they impose a penalty. And tbe dis¬ 
missal of a suit under s. 10 of the Act is in¬ 
tended to be simply a penal clause lo enforce 
the collection of Court-fees. [R., 3 C P.L.R. 3; 

t 9 _0.W,N, 679.] Tbe dismissal of a suit for 
misjoinder does not bar a fresh suit. (13 B. 
L.R. App. 37, 7 C. 214, R.) [«., 3 C-P.L. 

B. 3; D.f 9 O.W.N. 679.] The dismissal 
of a suit “in the form in which it is 
brought ” {bahaisiyat maujuda) can have 
only one meaning, namely, that the Judge 
using those words in his decree bad no inten¬ 
tion to decide the case ffnally, so as to bar the 
adjudication upon the merits of the rights of 
the parties in a future litigation between them. 
The procedure prescribed by Chap. XXII of 
the Civ. Pro. Code, i^ not the only manner in 
which a plaintiff can come into Court for the 
second time to ask for adjudication upon the 
merits of his rights—merits which were not 
adjudicated upon on the former occasion owing 
to some tecbnioal defect which proved fatal 
to the former suit (5 A. 695, Diss ; 13 M.I.A. 
160, 5 A.W.N. 171. R.l [R.. 3 C.P L.R 3; D., 

9 O.W.N. 679.] A decree disposing of a suit 
purely on the ground of technioal defects, 
without going into tbe merits, cannot be res 
judicata so as to bar a fresh suit upon the 
same cause of action. To conclude a plaintiff 
by such a plea, it is not suffioient to show that 
there was a former suit between the same 
parties, for the same matter, upon tbe same 
caase ol action. It is necessary also to show 
that there was a decision finally granting 

0, VIII-78 
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oi: withholding the relief sought. MUHAWWAD 

Salim V. narian Bibi, 8 A. 282 = A.W.N, 

1886, 119. (3 W.R Act X, Rul 140, 11 w'k! 

327, 4 B.H.C. A.C. liO, 6 B. 48z. 13 B.L R 
App. 37. 7C. 214, 3 M.H C. 84, R.) fR 

3 C.P.L.R 3; D., 9 C.W.N. 119.] 

(78)—Ciu. Pro. Code, s. 13—Joint fa^nily.— 
Where the question about a family being joint 
or divided had not been determined in a 
previous suit as between the defendants inter 
se, but simply as against the plaintiff who was 
a stranger, the decision could not operate as 
res judicata vihen one of the defeLdanls sued 
the other on the ground that the family was 

joint. Bhagavant Singh v. tej Ku\r 8 

A. 91 = A.W.N. 1886, 12. (4 A. 92. D.; 2 A. 738 
R.) [ffppr., 6 C.P.L.R. 87, 25 B. 74.j 






new Code)—Decree in conjiict 'with statements 
0/ /acL—Where a finding on an issue in a 
judgQ3CQt is in conilict with the decree 3 .nd no 
steps are taken to bring the decree into con¬ 
formity with the judgment, no plea of res judi¬ 
cata c&a be sustained on the strength of such 
finding. Thus, a decree in a suit gave the 
plaintiff aij absolute right to certain property 
but in the judgment it was stated that the 
defendant was entitled to certain rights in 
respect of the same property. No application 
was made to bring the decree into conformity 
with the judgment, and the decree as it stood 
was affirmed on appeal. Held, the finding in 

not constitute 

res judicata in the face of the clear wording of 
the decree. INDRAJIT Prasad v. Riuhha 
Rai. is a. 3 = A.W.N. 1892, 113. 


iSOf^Undtvided family-^Prior suit for parti¬ 
tion against father—Dismissal of suit as to 
moveables and immoveables on different grounds 

—A previous suit for 
partition against the father in an undivided 
Hindu family, which was dismissed, as regards 
the moveables, on the ground that the son 
cannot compel his father in his life-time to 
make a partition of the moveables, and as 
regards the immoveables, on the ground that 
they were beyond the local limits of the Court’s 
jurisdiction, does not bar as res judicata a suit 
by the same person brought against his brother 
on the father s death, as to his rights in the 
joint ancestral estate. Lakshwan Dad4NAtk 
V. RAMCHANDRA DaDANAIK, 1 B 561 fR H 

B.548, 18 B. 389; Affirmed, 5 B. -^11 A 
181 = 7 C.L.R, 520.] . ao # i.a. 


m-Aot VIII OM859, s. 2-Res juaioata.- 
A suit IS not barred by Act VIII of 1859 s 2 
by reason of a prior suit decided against plain¬ 
tiff s father while plaintiff was a minor in 
which the father was sued in bis personal 
capacity, the plaintiff being no party. Raj 

Doollub Sircar v. Oowa Churn Biswas 

21 W. R. 109. 


(^^)^Findmg in previous suit on unnecessary 
issue^lnsert O'i of finding decree- Effect— 
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Subsequent suit between same parties - Civ. Pro, 
Code, s. 13—Res judicata— Practice — Appeal .— 
Where an issue is not necassary for the decision 
of the suit, the decree couched in general terms 
does not cover the finding on that issue ; nor 
can such a finding b}’ being expreasly inserted 
in the decree acquired the force of res judicata 
in a subsequent suit between the same parties. 
The Civ. Pro. Code, does not contemplate 
findingH on issues being inserted in decrees, 
nor is there any section in the Code which 
makes it necessary to appeal from a decree in 
which a finding on an issue not necessary for 
the determination of the suit has baen inserted. 
(See S3. 2 and 6 of the Civ. Pro. Code, 1882. 
and the forms of decrcss in the fourth schedule ) 

Ghela Ichharam V. SankalchAND jetha, 

18 B. 597. [Exp/., 25 B. 116; Appl., 35 B. 

33 = 12 Bom. L.R. 766 ; R., 17 A. 174 = 15 A.W. 
N. 47, 22 B. 245. 92 P.R. 1902, F.B. = 16P. 
L.R. 1903, 9 C.W.N. 60. 10 Bom. L,R. 380 = 
32 B. 315.] 

{S3) — Suit by a widow for declaration of her 
marriage to her husband {deceased)—Marriage — 
Decree on award by arbitrators appointed by 
consent of parties—Decree silent in respect of 
declaration prayed for — Subsequent suit by 
widow for declaring that she was the lawful wife 
of the decea^^ed—Rcts judicata— Civ. Pro. Code, 
1882, s. 13— Release —One H, aCutchi Momon 
Mahomedan, died in 1872, leaving him surviv¬ 
ing two widows F and A, and M, a daughter 
by F, In 1882, P sue! A claiming a share 
of the property left by H, and prayed fc^r a 
declaration that she was tbo legitimate wife 
and M the ligitimate daughter of H. The 
legitimacy of both was denied by A. In 
pursuance of the award given by the arbitrators 
appointed in the suit, a decrea was passed 
directing A to pay P Rs. 55,000 in full satisfac¬ 
tion of all her (F’s) claims and of her daughter’s, 
and declaring A to be absolutely entitled to the 
property of H. A ro-married in 1886. There¬ 
fore the present suit was brought by P against 
A in 1887. The plaintifi alleged that, by law 
and custom, the re-marriago of the defendant 
worked a forfeiture of her rights to the estate 
of H and that she was therefore solely entitled 
thereto. She also prayed for a doolaraiion 
that the estate belonged to her as the sole 
surviving widow of H. The defendant contend- 
od (1) that the present suit was barred 
by res judicata inasmuch as the decree 
in the suit of 1882, in which the pre¬ 
sent plaintiff prayed for a declaration of the 
legitimacy of her marriage with H was 
silent in respect of it, the prayer must bo con¬ 
sidered to have been refused under s. 13, Civ, 
Pro. Code, 1882 ; (2) that the decree in the 
previous suit having awarded a certain sum in 
full satisfaction of her claims, she bad nc 
right to bring the present suit in any event, 
and (3) that the decree in the previous suit 
operated as a release and assignment by plain¬ 
tiff of all her rights to the suit property to the 
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defendant. Held (1) that, as the question of F's 
marriage with H was not denied and decided 
finally by the arbitrators, the present suit was 
not barred by res judicata. An award given 
by arbitrators would work an estoppel only as 
regards questions properly considered by them. 
S. 13, Explanation HI of Civ. Pro. Code, 
(1882), i3 applicable to cases where the Court 
is silent on an independent head of relief 
clainied and denied but not where it is silent 
on a head of relief which is claimed only as 
ancillary to Che main relief, and which by im¬ 
plication must be deemed to have been refused, 
(2) that the plaintiff was not estopped in bring¬ 
ing the present suit by the fact that, in the 
suit ol 18^2, she was awarded a fixed sum in full 
satisfaction of her claims on the suit property. 
The ground on which the present suit was 
brougut was different from that which was the 
basis of the previous suit. The previous suit 
was by one widow against another. The present 
suit w.as by one widow c^aiust another who 
had lost her rights as widow by her re¬ 
marriage. But the High Court dismissed the 
suit holding that the award and release con- 
taiued in tbo decree of 18S2 constituted a 
binding agreement by which the present plaint¬ 
iff, for the sum of Rs 55,000, waived all her 
rights against the present defendant inclusive 
of the present claim. FATMABAI v. AISHABAI, 
12 B. 451. 

(84)—Kes judicata, matter set up in defence 
whether could be objected to as —Dismissal of 
suit for failure to give security for costs, whether 
could operate as res judicata,—In this suit on a 
promissory note, the plaintiff objected to the 
defendauts being permitted to put forward, as 
their dofonco, the matters set forth in their 
written stainmout, inasmuch as they had been 
the matters in issue in a previous suit between 
them iu which the pcosout defeudants were 
plaintiffs and the preseut plaintiff was the 
dofoudaut. Tuo previous suit had been dismiss¬ 
ed on acoouQt of the then plaintiffs* failure to 
comply wiih the Court'd order in that suit for 
giving security for the dofeudant’s costs. Held 
that, although) under the words of a. 13 of the 
Civ. Pro. Code, “suit or issue,” the answer of 
res yudteafa is admissible to estop a defendant 
from defence as well as a plaintiff from attaok, 
there had boon no final hearing or deoisioo of 
the matter in the previous suit. The Court 
cannot prop3rly be said to have heard and 
decided a matter, which it was actually relieved 
from hearing and deciding by reason of the 
plaintiff's default, whether such default be his 
non-appearance or his failure to furnish the 
ordered security. Queere: —Whether a plaintiff, 
whose suit had been dismissed under s. 881 of 
the Code oould be allowed to litigate again the 
subject-matter of tbe dismissed suit (possibly, 
the reference to s. 373 may be found suffioient 
to preclude him from so doing). RUNQBAV 

Ravji V. SiDHi Mahomed ebrahim. 6 B. 
482. [R., 12 0. 563, 10 M. 272; i?., 24 B. 

251. y 0,W.N. 679.] 
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(85) —Decree dismis&ing siiil—Nothing in de¬ 
cree as res judicata in piaintig"& favour-inci¬ 
dental fielding against defendant—Judgment not 
appealable from by defendant. —Prom a judg¬ 
ment against a plaintiff dismissing his suit, no 
adjudicaciou oi auy point in his favour can 
properly bo derived as res judicata, and no 
appeal being admissible as on any point not 
having the authority of res judicata, no appoal 
can be preferred by a defendant from a decrcj 
which, being adverse to the plaintiff, is not in 
any way prejudicial to the defendant merely 
on the ground of the judgment containing 
incidental decisions against the interests of 
the defendant. ANUSUYABAI v. SAKHARAM 
PaNDUKANG, 7 B. 464. [Appr., 15 M. Ill; R., 
167 P.R. 1889. 2 M.L.J. 36, 18 B. 507, 17 A. 
174, 11 C.P.L.R. 150. 32 B. 315 = 10 Bom. L 
R. 380, A.W.N. 1908, 211.] 

( 86 ) —Ciy. Fro. Code, 1882, ss. 13 and 43— 
Suit for possession of land askhevvatdar without 
claiming shamilat.—Heid, that a decree for 
possession of land in favour of plaintiffs as 
khewatdars impliedly included proporticnate 
share of s/iamtiaf although no claim was speciff- 
cally made in respect of it. In partition 
proceedings objection was taken that the decree- 
holders had no right to a share in the shamilat 
and they were referred to a regular suit; held, 
that the suit brought by the decree-holders 
was not barred by .s. 13 or s. 43 of the Code of 
Civil Procedure. BURA v. JHANDA, 26 P. L. 

R. 1901 = 113 P. R. 1900. 

(87) —Beng, Reg. Vfll of 1S19—Landlord and 
tenant — Non-registration of transfer—Sale for 
arrears of rent—Deposit to stay sale — Voluntary 
payment— Set off —Res judicata.— The defend¬ 
ants L and R who were patnidars of a taluk, 
granted in 1856 a darpatni lease of the hiouza 
to one S, at an annual rent, the lease stipulat¬ 
ing that S should have full powers of sale and 
gift, bub should not sublet in sepatni without 
the defendants’ consent. The lease contained 
no stipulation for the registration of the name 
of any vendee or donee. lo 1860. S, sold the 
darpatni lease to the plaintiffs. The deed of 
sale provided for mutatiot> of names in the 
patnidar's books. The plaintiffs however never 
effected such mutation, and were never recog¬ 
nised by the defendants as their tenants, the 
rent of the darpatni being paid in the name of 

S. In 1864, the defendants having failed tc 
pay their patni rent to the zemindar, the latter 
proceeded to sell the patni under Regulation 
VIII of 1819 ; whereupon the plaintiffs, in order 
to save their under-tenure, deposited a sum of 
money in the Golleotorato on the 17th Novem 
ber, 1864. At that time, the plaintiffs were in 
arrear with their darpatni rent, and they accord- 
ingly applied to the defendants to set-off the 
amount deposited against such rent. The 
defendants refused and brought a suit against 
S and his sureties to recover the darpatni rent 
then due. The plaintiffs intervened in that 
suit claiming to be entitled to set-off the 
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sum deposited against the rent, bub the High 
Court, on the 26 th June 1866, ruled that 
S was not entitled to the benefit of that set-off, 
on the ground that the deposit was only a 
voluntary payment by the plaintiffs On the 
30th October, 1867, the plaintiffs brought a 
regular suit against S and L and R to recover 
the amount of deposit. The plaintiffs obtained 
a decree in the first Court, but on appeal that 
decision was reversed and the suit dismissed 
for want of jurisdiction. On the 8 th June, 
1869, the plaintiffs filed the plaint in the pro¬ 
per Court. It was contended that the money 
deposited by the plaintiffs was a voluntary 
payment. Heldy that though the transfer was 
not registered, the plaintiffs, being the assig¬ 
nees of the darpatni taluk, had the right and 
were compelled to deposit the amount of rent 
due bo the zemindar iu order to protect their 
own interest and that the plaintiffs were con¬ 
sequently entitled to recover the amount de¬ 
posited by them in the Collectorate. Held, also, 
that the decision of the 26th June, 1866, was 
no bar to the suit. LACKHINARAIN MiTTER 
V. Khettro Pal Singh Roy. 13 B.L.R 146 
P.C. = 20.W.R. 380 = 24W.R. 407, Note = 3 Sar! 
273. [i?’., 10 C.L-J. 453. Rel. on., 14 C. VV.N. 

905 = 6 lud. Cas. 605 ; R., 22 VV.R. 299. 12 
C. 622. 20 C. 247.] 


iSS]—Valid and operative deed oj pi/^-Res 
judicata.—A deed of ^ift, valid and operative 
between the parties, cannot be avoided, for the 
reason that, iu another suit between different 
parlies, it has been held to be fraudulent as 
against creditors. It is doubiful whether a 
donor can avoid his own deed of gift on the 
ground of his own fraud. RaMANUGRA 

Narain V. Mahasundur Kunwar 12 B L 
R. 433, P.C.=3Sar. 277. [R.,33 C. 967 = 10 g! 
Vy.N. 650 = 4 C.L.J. 22 .] 


(89) Res judicata—Judgments in rem and 
fiidgments inter partes.—A Rajah of an impar¬ 
tible Raj died, leaving children by vaiious wives 
and concubines. A suit, by one of the widows, 
on behalf of an infant, was brought to set aside 
a summary award under Act No. XIX of 1841 
giving possession and for possession of the Raj 
This suit involved issues of legitimacy, and the 
validity of a particular form of marriage of one 
of the members of tbe family. The Sudder 
Dewanny Adawlul decreed in favour of the 
plaintiff. Another suit was afterwards brought 
by a member of the family, who was not a party 
to tbe former suit, against tbe party in posses- 
siou, which raised substantially the same issue 
of legitimacy, and a further question of priority 
to succeed by reason of the superior nature of 
the marriage of which the plaintiff was the issue. 
The defendant pleaded the decree of the Sudder 
Court as a bar to the suit. Held, that the suit 
raised a different issue, and that the decree 
in the former suit was not a judgment in 
rem, hub a judgment inter partes. JOGENDRO 
DEB Roy Kut V. Funindro Deb Kut 


¥ 
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11 B L.R. 2M-17 W. R. 104 = 14 M I A. 
367. P.C. = 2 Suther. 517 = 3 Sar. 32. {Appl., 
5 B. 635; B., 6 B. 703. 7 B. 467. 22 M. 161, 1 
G L.T. 3H8, 30 B. 477 = 3 Bom L R. 268; Co7is., 

12 A. 1.] 

(90) — Civ. Pro. Code, 1877, s. 13.—The 
dismissal of a suit brought by tbc assignee of a 
hypothecation bond, on the ground that the 
deed of assignment lo him, being unregistered, 
could not be received by him in evidence and 
could not convey to him any rights in the 
hypothecation-bond, cannot bar a subsequent 
suit by him on the same bond again assigned to 
him by a registered instrument. ISHBI DAT v. 
Har NAHAIN Lal, 3 A 334. 

(91) —Res judicata— Letters of Adminislra- 

iion, proceedings jor—Title suit—Concurrent 
jurisdiction, Courts of—Matters directly and 
substantially in issue—Code of Civil Procedure 
{Act XIW of 1882), 5. 13.—X died leaving a 
widow Y. Upon the death of Y, A applied for 
Letters of Administration to the estate of X on 
the allegation that he was the next reversionary 
heir. B, a transferee from Y, opposed the 
application and denied that A was the rever¬ 
sionary heir. The application was dismissed 
as A failed to prove the alleged relationship. 
A then sued to recover from B the property 
transferred to him by Y, on the allegation that 
there was no legal necessity for the alienation 
and that, as the reversionary heir to the estate 
of X, ho was entitled to recover possession: Held, 
that the decision on the proceedings for Letters 
of Administration did not operate as res judicata 
upon the question of the rolationship between 
A and X. Lalit MohAN DaS v. RADHA- 
RAMAN Saha, 13 C.L.J. 847. (20 0. 888, F,\ 

11 C.L.J. 623, D.) 

(92) —Ciu. Pro, Code, 1882, s. 13, Ex, II—Res 
judicata— Auction sale of equity of redemption — 
Purchase by mortgagee —Fraud—Sale set aside 
—Suit on mortgage—No res judicata.—Where 
the prior suit was to set aside an auction sale 
as fraudulent and void and for recovery of pos¬ 
session from the mortgagee purchaser, a deci¬ 
sion in that suit cannot bar the mortgagee from 
suing to recover the amount due under bis 
simple mortgage. The simple mortgage was 
not a matter which might or ought to have 
been made a ground ot defence or attack in 
such suit, as it was wholly immaterial in 
answer to such an action and could not alter 
the result which was to set aside the auction 

sale. Guuusamj aiyauv. Kaveuee Boyee 
AMMAL, 14 M.L.J. 489. 

(93) —Ciu. Pro. Code, 1882, ss. 13, -Suits 
on different titles—B. 0 S judicata.—A suit by a 
person to recover certain property on the ground 
that he was the adopted son oi the last owner 
could not bar a subsequent suit by him to re¬ 
cover the same property as the devisee under 
the Will of the said owner. SUliRAHMANlAN 
CHETTI V. AUTHINARAYANaN, 7 M.L.J. 
988 . 
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(94) — Civ. Pro. Code {Act V of 1908), s. 11 
—Res judicata—P^'euiotts suit for a share as 
heir—Subsequent suit for 7Jiaintenance—Plea 
of res judicata whether can be taken in second 
appeal — Pleading — Practice- — In a previous 
suit, the plaintiS claimed her sh^re under the 
I^Iuhammadan Law and repudiated a will, 
under which the defendants held exclusive 
possession. In a subsequent suit she claimed 
miintenance under the will: Held, that the 
subsequent suit was not barred byr^s iudicata 
(21 C. 157. 20 LA. 155. F.‘, 25 B. 189, 11 M.I. 
A. 50, 10 W R. 1, P.G. D : 21 A. 446, 4 A. 69, 
F-) The plea of res judicata can be allowed in 
second appeal although it was not taken in the 
first appellate Court. ABDUL AZIZ v. MusAM- 
MAT A/IMAN, S Ind. Gas. 294. 

(95) — Civ. Pro, Code {Act XIV of 18321, ss. 13 
and 43.—In 1896 the plaintiff had sued one of the 
present defendants for a shop, on the ground 
that, at a previous partition between them, it 
had fallen to his share and bad been leased to 
the defendant. Plaintiff could not prove parti¬ 
tion as the deed of partition bad not been 
registered, but in the Chief Court his olsim 
was treated as one by a co-sharer against a 
trespasser who bad wrongfully taken possession 
of joint property, and it was held that the 
plaintiff could not get possession of more than 
ono-third share which was accordingly decreed 
in his favour. The plaintiff now brought a suit 
for partition of the whole joint property oon- 
sistiog of six shops, making his co-sharera 
parties and likewise impleading the defendant 
in the previous case as he was in possession of 
two-thirds of the shop in dispute in the previous 
case. The defendant pleaded that the previous 
suit and decree precluded the plaintiff from 
suing him again in respect of this shop. Held, 
that the plaintiff was not barred by the rule 
of res judicata from including in the partition 
suit the two-thirds of the shop in dispute which 
was in the defendant's possession and from 
ejecting him, if ho got the aforesaid two-third 
shares allotted to him at partition, and that 
6 . 43 of the Civ, Pro. Code had no application 
to the case. MULA MAL v. BHANA MaL, 48 
P.L.R. 1902. 

(96) — Right of mortgagee to throxo the whole 
debt o>i a portion of the security and release the 
rest—Omission of prior mortgagee in a suti bp 
SMbsfgnenf mortgagee to set up his prior rights 
whether a bar by rule of, in a subsequent suit 
by him to enforce his security—Constructive-^ 
Applicability of —Defennirmfion of — AchnoW' 
ledg^nent by mortgagor, saving of fifnifafton by 
—Revival of mortgage fight after satisfaction 
w'nen permissible—Limitation after revival-— 
Tho plaintiffs were mortgagees of certain proper¬ 
ties. A major portion of the properties was 
sold to the plaintiffs for the purpose of disoharg* 
ing thoir mortgages and oerlain other debts due 
by the mortgagors. The mortgagors under* 
took to pay off the prior inoumbranoes on the 
properties sold and exeouted an ehrarnamah 
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under which they mortgaged a number of pro¬ 
perties, not the subject of the present appeal, 
to secure the purchasers against any loss they 
might sustain by being called upon to pay oS 
earlier incumbrances. Subsequently, the pre¬ 
sent appellants, who ware subsequent incum¬ 
brancers upon a portion of the properties 
mortgaged to the plaintiffs, obtained a decree 

upon their mortgage and in exscution of their 

decree purchased the properties mortgaged to 
them. The plaintiffs alleged that they were 
dispossessed of the properties sold to them 
and hence brought the present suit to recover 
possession of the property sold to them or, in 
the alternative, for enforcement of their mort¬ 
gage. Before the suit came on for hearing, 
the plaintiffs exonerated the defendants, 
other than the appellants, in respect of 
claims against them so far as the mortgaged 
properties, other than those purchased by the 
appellants, were concerned. The lower Court, 
thereupon, passed a decree in favour of the 
plaintiffs for realization of sums due to them 
by auction-sale of the properties purchased by 
the appellants and by auction-sale of properties 
comprised in the ekrarnamah. Held, that the 
plaintiffs were not entitled to throw the whole 
debt on a portion (property purchased by the 
appellants) of the whole property comprised in 
the mortgage on the ground that the other 
shares had been mortgaged up to their full 
value under prior mortgages. Appeal allowed 
and suit dismissed so far as it affected the 
appellants. Per Mookerjee, J .—An acknow¬ 
ledgment by a mortgagor in favour of a 
first mortgagee, does not preclude a puisne 
mortgagee, whose title accrued before the 
acknowledgment was given, from relying on 
the Statute of limitation. For, the proper 
construction to be put upon s. 19 of the 
Limitation Act is that when it makes an ac¬ 
knowledgment given by one person operative 
against another on the ground that the latter 
derives title or liability from the former, it 
contemplates that the derivation of title or lia¬ 
bility takes place after the acknowledgment has 
been given. (1 C-L J. 23, 12 W.R. 362. 8 A. 324, 

R ) Although, ordinarily, limitation runs 
from the earliest time at which an action can 
be brought, yet there may be a revival of aright 
to sue when a previous satisfaction of the claim 
has been nullified. Consequently, in the present 
case, the plaintiffs got a fresh cause of action 
when the conveyance in their favour proved to 
be inoperative : and, as tbe suit was instituted 
within twelve years from tbe time when the 
money became due upoutbe revival of the cause 
^'f action, the suit was not barred. 2 C.L. 

J. 288; D., 6 C L.J.612 = 12 C.W.N, 107.] It 
w open to a puisne mortgagee, in an action 
Against his mortgagor, to join prior as well as 
subsequent incumbrancers as defendants, so as 
to enable them to obtain a decree entitling them 
to redeem the prior incumbrancers as also to 
call upon the subsequent incunDbranoers to re- 
fieezn him ; in an action so framed, a prior in* 
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curabrancer niustset up all the earlier securi- 
ties hold by him. and, if he omits to do so, he 
may find himself estopped when he seeks to 
enforce them in a subsequent action. On the 
other hand, if a puisne mortgagee brings an 
action against his mo^tgag^r and joins all prior 
as well as subsequent incumbrancers, but asks 
for no relief against the holder of the prior 
security and contents himself with a prayer for 
the sale of the properties subject to prior 
charges, it is not necessary for the prior in¬ 
cumbrancer to set out his earlier securities ; 
they are entirely foreign to the scone of the suit’ 
and no investigation as to their validity or 
extent can nossiblv take place in the action so 
framed. The present plaintiffs were made 
parties to the previous suit by the appellants, 
as the holders of a subsequent mortgage, bound 
to redeem the then plaintiffs ; but no relief was 
asked for against them in their character of 
prior mortgagees ; it was, consequently, not 
obligatory on them to set up their prior securi¬ 
ties, or to compel the then plaintiffs to convert 
their suit for sale into a suit for redemption. 
Consequently, the plaintiffs were not barred by 
rule of res judicata fmm enforcing their lien 
on their security, [i?., 33 C. 425 = 3 C.L J. 
205, 5 O.L.J. 641 = 36 C. 193.] The doctrine 
of constructive res judicata embodied in expla¬ 
nation II to s. 13, Civ. Pro. Code, is not appli¬ 
cable, unless the subject-matter of the present 
suit was identical with the subject-matter of 
the previous suit. fS., .35 C. 979 = 12 O.W. 
N. 862 = 8 CL.J. 82.] In determining the 
question of res judicata, reference must be 
made not only to the decree but also to the 
judgment and pleadings. Surjiram Mar- 
•\VARI V. BARHAMDEO PRRSAD, 1 C.L J. 337 
[F., 33 C. 613 = 10 C.W.N. 551 = 3 C.L.J. 
576; R., 6 C.L.J. 46, 10 C L.J. 150. 9 C.L.J. 
597 = 12 C.W.N. 739 = 6 M.L T. 363, 10 C.L 
J. 420 = 2 Ind. Cas. 129 = 13 C.W.N 1197 • D 
7 C.L.J. 274 ] ’ ’ 

(97) Res judicata — Discharge, pleaded in 
prior suit—Not proved.—Pi plea of discharge 
which the plaintiff failed to prove in a prior 
suit brought by the defendant against plaintiff 
to recover warnm will not constitute res judi¬ 
cata in a subsequent suit by plaintiff for the 
return of a loan advanced to defendant. AKI- 
liANDA&I PlOLAI V. CHTNNASAMI MoOPAN 

M W N, 1912, 172 = 11 M.L.T. 201 = 13 fnd 
Gas. 642. 

. -P-. Revenue 

Act (III 0 / 1901), s. 185—Decision 0 / the Deputy 
Commissioner as to the amount of rent and cesses 
payable by an under-proprietor to a superior 
provrietor Summary proceedings to recover 
rent, effect oj—Oudh Land Revenue Act, (XVII 
of 1876), s. 153— Rural Police rate — Effect of 
neglecting to enforce right for some time—Want 
of inclusion in settlement amount.— decision 
of a Deputy Commissioner in a proceeding held 
under s. 185 of the United Provinces Land 
Revenue Act or s. 158 of the Oudh Land Reve- 
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nue Act, 1876, does not render the question of 
the amount of rent and cessos payable by an 
under-proprietor to the superior proprietor 
res judicata. S. 185 of the United Provinces 
Land Revenue Act, like s. 168 of the Oudh 
Land Revenue Act of 1876, provides a summary 
remedy for the recovery of rent and other sums 
payable by tbe under-proprietors. Such pro¬ 
ceedings do not result in a decree and cannot 
have the force of res judicata. A superior 
proprietor cannot be deprived of his rights 
merely because for some years he bad neg¬ 
lected to enforce them. A cl.aim for rural 
Police rate cannot be rejected on the ground 
that it was not included in the amount 6xod 
as rent by the Settlement Officer at the revision 
of Settlement, whore the Settlement was 
revised before the rural Police rate was imposed. 

Ra.tpal Singh v. Partab Bahadur Singh, 

12 Ind. Cas. 331. 

(99)—Res judicata— Joint tort-feasors—Action 
against one joint tort feasor bars another action 
against othersRule in, Brinsmeadv. Harrison 
—Rule dots not apply to subsequent tort—Cause 
of action in both suits to be the same for res 
judicata to apply —Lis pendens does not apply 
to moveable property—Plea of adoption by 
defendant—Decision in first suit—Defendant 
not claiming under the parties in first suit can 
agitate the question in second suit — Pledge — 
Co7iversion .— MK, claiming to botbeadoptod 
son of M R, took possession of certain ornaments 
belonging to MR, which bo wrongfully pledged 
in 1897 with G. Soon after, J, tbe daughter of 
MR sued MK to recover the ornaments, and ob¬ 
tained a decree which was not satisfied. MK 
had pledged only two of the ornaments with G 
before the date of the suit; while the remain¬ 
ing ones were pledged after the institution of 
the suit. Subsequently, in 1907 J sued G, 
the pawnee, to recover the ornaments. Tho 
defendant contended in reply that, MK and G 
being joint tort-feasors, tho suit was barred 
under the rule in (15 A. 108, Ho also plead¬ 
ed that MK was the validly adopted son of MR. 
Held, that the plea of res judicata must fail in 
so far as it was based upon the rule of 
Brinsmead v. Harrison, for a fresh assignment 
in respect of a tort aubsrquen* to that original¬ 
ly sued upon would not come within tho scope 
of the rule so as to bar tho fresh assignment; 
and that tho cause of action in tho second 
suit must be precisely tho same as tho cause of 
action in the first suit, in order to make the 
judgment in the first suit a bar to proceedings 
in the second suit ; that tbe fact that tho first 
suit was pending at tho time of the pledge of a 
large portion of tho ornaments sought to bo re¬ 
covered in the second suit could not prejudice 
the defendant on the issue of res judicata, for 
the doctrine of lis pendens did not apply to 
moveable property ; that tho defendant was 
entitled to raise the issue about MK’s adop¬ 
tion, for the first suit was no bar to the issue 
sought to be raised by the defendant as it was 
subsequent to tho pledge, and tho defendant 
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did not claim under a person against whom 
the issue of adoption had been at the time of 
tho 'pledge finally heard and determined. 

Govind Bara Gujar v. Shrimant Jijibai 
Saheb, 14 Bora L.R. 9=:=*36 B. 189 = 13 Ind. 
Gas. 849. 

(100) — Civ Pro. Code, Act VIII of 1859, s. 7— 
Suit for recovery of receipt no bar to subsequent 
suit for balance due on account — Cause of 
action, —A person sued for the recovery of a cer¬ 
tain commissariat receipt which had been made 
over to another as security for an advance of 
money given by tbe latter. Held in a subse¬ 
quent suit by the same person against the same 
party for tbe balance due on the whole account, 
that the plaintiff was nob bound to joint the 
present claim, which rested on a different cause 
of action, with the previous one in which it 
was not necessary for the Court to have gone 
into tbe whole account between the parties and 
have decided the amount of the balance due, 
Nawab Mehdi Ullee Khan v. Mahomed 
W.AjiD Ullee, l N.W.P. 70. 

(101) —Ciu. Pro. Code, ss- 12 and 13— Rent, 
Suit for — Mesne profits. Suit for. —A purchased 
a tenure at a sale for arrears of rent, and some 
time after, served a notice upon B, an under- 
toDuro holder under s. 167 of the Bengal Ten¬ 
ancy Act. A then sued to eject B, and to recover 
mesne profits, The Court made a decree for 
ejectment and allowed mesne profits from tbe 
date of the service of notice under s. 167. B 
preferred an appeal. During its pendency, A 
sued B for rent for the period between tbe date 
of his purchase and tho date of the service of 
notice. Held, (1) that the suit was not barred 
under s. 12 of the Civ. Pro. Code (7 O.W.N. 
720, A.ppl ) —(2) that tho suit was not barred 
under s. 18, Civ. Pro. Code, as A could not 
join claims for rent and mesne profits in tbe 
previous suit. NAFFAR Chander PaL OHOW- 
DHURif V. MUNSHI MAHOMED KAYUN, 8 C. 
L.J. 303. 

(102) — Suit for the possession of the whole 
dismissed — Subsequent stiit for deciarafion of 
tight — Cause of action — Civ. Pro. Code, s. 13, 
Exp. II. and s, 43.-In consequence of a dispute 
between tho parties, the Criminal Court acting 
under the provisions of tho Grim. Pro. Code 
maintained the defendant in possession. The 
plaintiffs brought a suit for possession lUleging 
that they were tho owners of the whole. The 
Court found that tbe parties wore joint owners 
but dismissed tho suit on tho ground that the 
plaintiffs had not asked for declaration of 
their right to a proportionate part. The 
plaintiffs brought tbi.s suit for declaration 
that they were entitled to ooUeot their half 
share of rents from the land in dispute. Held, 
that, having regard to tbe nature of the two 
suits, tho relief olaimod in tho present suit 
would have been inconsistent with the relief 
olaimod in tbe former suit, and hence the 
plaintiffs wore not bound to make it a ground 
of attack in that suit. The present olaim 
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was, thereforoi not barred by Exp. ii to s. 13 
of the Code. Held, farther, that the suit was 
not barred by s. 43. Mahandar SINGH v 
Janki Singh, 2 A.L.J. 342. 119A. 5i7 25 

B. 189, A.W.N, 1903, 97, ii.) 

(103) Plea of res judicata in appeal. —A 

plea of res judicata may be raised at any stage 
of a case, provided that where the plea is urged 
in the appellate Court the facts are already in 
evidence which are alleged to bar the suit. 
PaTTEHKhan V. Baz, 139 P.R. 1888. (80 

P.K. 1884, H.) 

(104) — Act X of 1877, s. 13—Res judicata, 
essentials of. —To constitute a res juaicata under 
3. 13 of the Civ. Pro. Code, not only must the 
same issue have been raised between the proper 
parlies, but it must have been beard and 
finally decided. KHUSHALA v. ISHAR DaS, 
104 P.R. 1883, Note (a). 

(105) —Res judicata—X o/" 1977, s. 13 — 
Where the plaintiffs’suit relating to a certain 
land at the Summary Settlements in 1657, 
1858 and 1859, were .according to the practice 
of that time dismissed, and they were told to 
Bue again at the Regular Settlement, a suit 
brought by them at the Regular Settlement 
was held not barred by s. 13, inasmuch as the 
matter in dispute could not be said to have 
been heard and finally decided in the former 
suits within the meaning of that section, the 
effect of the former decisions being simply to 
postpone the deierminabioo of the matter. 
ALLAHYAR V. bHAHWALI. 104 P.R. 1883, 

Note (b). 

See ACCOUNTS—SUIT FOR ACCOUNTS, 3 
O.L.R. 444, 

See ACT XX OP 1863, s. 2, 14 M. 1. 

See ACT IV OF 1869, ss. 13, 14, 45 P. R. 
1871. 

^ Reference to Civil Court of question of appor¬ 
tionment of compensation money—Decision, 
if res judicata on question of title to other 
properties— See ACT I OF 1894, 11 C.W.N. 
525^34 0, 466. 

Adjudication by Forest Settlement Officer 
Under Madras Forest Act of 1832— Subsequent 
civil suit barred—See ACT I OP 1891, ss. 16, 

48. 17 M.L.J. 557. 

Decision of Settlement officer that land was 
not held rent-free, efleot of— See Ben- ACT 
VIII OP 1885, s. 9. 11 C.W.N. 859. 

Previous rent decree not deciding rate of rent 
"^Res judicata —See Ben. ACT VIII OF 1885, 
s. 29, 9 C.L.J. 343 = 36 C. 604 = 2 Ind. Gas. 
828. 

Suit for assessment of additional rent on 
same additional area which formed subject- 
matter of previous suit barred—Previous suit 
operates as—See BEN. ACT VIII OF 1885, 

88. 30, 37, 50, 52, 115, 12 C.W.N. 904, I 
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Whether decision in a previous rent-suit 
operates as—In a suit for rent for subsequent 
years—Sec Ben. ACT VIII OP 1835, s. 51, 5 C. 
L.J. 92. 

Temporary revenue settlement—Settlement 
affirmed by special Judge— See BEN. ACT VIII 
OF 1885. ss. 55, 107, 109, 109-A, and 192 
11 C.W.N. 939. 

Question heard and decided by a Revenue 
officer—Decision operating as res judicata — See 
Ben. ACT VIII OF 1885, ss. 102, 106, 17 C. 
7 1 • 

Dismissal of a petition of objection under 
s. 104-E of the Bengal Tenancy Act, does not 
bar subsequent suit for rent by objector—jSce 
Ben. act Vlll OP 1885, ss. 103-A, 104-E 
104-H, Ul-A, 3C L.J. 133. 

See Ben. act VIII OF 1885, ss. 105. 106 
28 C. 471 = 5 C.W.N. 798. 

Decision under ss. 105, 106, 809. Bengal 
Tenancy Act—Res judicata—See Ben. ACT 
VIII OF 1885, ss. 105, 106, 109, 7 Ind. Cas. 
71. 

See Ben. ACT VIII OP 1885, s. 107, 28 C. 

676. 

Rate of rent determined in a rent-suit— 
Subsequent suit at enhanced rate—Effect of 
entry of rate of rent in settlement record— See 
Ben. ACT VIII OP 1885, ss. 107,109, 32 C. 336 
= 9 C.W.N. 610= 1 C.L J. 134. 

Prior suit on pattah—Inclusion of voluntary 
fees in pattah Failure to object to such inclu¬ 
sion — Subsequent suit—Res judicata—See 
Mad. ACT VIII OF 1865. 17 M.L.J. 433 = 30 
M. 498 = 3 M.L.T. 17. 

See Mad. Act VIII op 1865, ss. 7, 9, 13 M. 
L.J. 485. 

Dismissal of suit to enforce acceptance of 
patta by Revenue Court—Subsequent civil suit 
for recovery of rent on the basis of tender of 
proper patta—See Mad. ACT VIII OP 1865, 
s8. 9 and 72, 17 M.L.J. 601 = 3 M.L.T. 186 = 

31 M. 62, 

See U. P. ACT XIX OP 1873, ss. 113, 114, 

2 A 839. 

See U. P. act XVII OF 1876, s. 53, 5 O C. 

97. 

Previous suit for interest on rent for a 
different period—Res judicata—See U. P. ACT 
II OF 1901. s. 101, 1 Ind. Cas. 529. 

Suit for rent under Agra Tenancy Act— 
Tenant not pleading proprietary title—Subse¬ 
quent suit for declaration—Res judicata—See 
U. P. ACT II OP 1901, s. 190, 6 A.L J. 259 = 

31 A. 323 = 2 Ind. Cas. 218. 

Judgment of Assistant Collector— Res judi‘ 
cata—See U. P. Act II op 1901, s. 199, 6 A.L 
J. 917 = 32 A. 8 = 3 Ind. Cas. 954. 
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Bond obtained from tenant for non-oocu- 
pancy and ex proprietary bolding—Application 
for fixing rent—Bond found to have been ob¬ 
tained by undue influence as to ex-proprietary 
holding—Subsequent suit for arrears of rent— 
Whether finding as to undue influence res 
judicata — See U.P. ACT HI OF 1901, s. 36, 

6 A.L.,J 642 = A.W.N. 1908, 250. 

Finding upon unne'^essary issue—Whether 
res judicata—See APPEAL-GENERAL, 120 P. 

L. R. 1911. 

Plea of res judicata taken for first time 
in second appealAPPELLATE COURT— 
OB.TECTIONS first TAKEN IN APPEAL, 4 A. 
69. P.B. = A.W.N. 1881, 116. 

See APPELLATE COURT — OBJECTIONS 
FIRST TAKEN IN APPEAL, 2 Hay 154. 

Order refusing to file award—Suit to en¬ 
force it whether birred— See AWARD, 8 A.L.J. 
315. 

Applicability of rule of—To insolvency pro¬ 
ceedings—See Civ. Pro. code, 1882, ss. 336, 
344, 76 P.H. 1905, P.B. = 193 P.L.R. 1905. 

Interpretation of decree in a particular sense 
—Effect—Sec Civ. PRO. CODE, 1903, s. 33. 

7 A.L.J. 190 = 5 Tnd. Cas. 210 = 32 A. 210. 

See CIV. Pro. Code, 1908, ss. 47, il, i 0. 
C. 22. 

Sale of property under attachment—Parti¬ 
tion of property purchased—Dismissal of suit 
by attaching creditor, as oo-sharer. for declara¬ 
tion of his title to property purchased—Subse¬ 
quent application for sale of property in execu¬ 
tion of decree—Sec CiV. PRO.‘CODE, 1908, 
s. 64, O. XXI, r. 5S, 2 A.L J. 265. 

See Civ.Pro. Code, 1903. s. 144 (1), 9 O.C. 
254. 

See CiV. Pro. Code, 190S, 0. IX, r. 8. 177 
P.R. 1888. 

See CiV. Pro. Code, 1903, O. X, r. 4, 13 
B.L.R. 658. 

See Oiv. Pro. Code, 1908. 0. XXI, r. 2, 20 

M. .369 = 7 M.L.J. 71. 

Application forrateablc distribution by trans¬ 
feree to Court to which decree transferred—See 
Civ. Pro. Code, 1908. O. XXI. r. i6, s. 73. 
s. 47, 25 A. 443 = A.W.N. 1903, 99. 

Res jucficafa — Decision declaring character 
as legal representative—See Civ. Pro. CODE, 
1908, O. XXII. r. 5. 9 M.L.T. 403. 

Res judicata —Appeal—Unconditional with¬ 
drawal of—Whether bars fresh suit— See CiV. 
Pro. Code, 1908, O. XXIII, r. l, 5 N.L.R. 
88 = 3 Ind. Cas. 6). 

Suit for share of profits - Compromise— See 
Civ. Pro, Code, 1908, 0. XXIII, r, 3, 2 O.C. 
112 , 
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Operation of—Preventing a judgment-debtor 
from pleading bar by limitation in respect of a 
previous application ordered without objeotion 
— See Civ.PRO.C ode. 1903.0 XXVI, rt. 13,14, 

47 P.R. 1906 = 86 P.L R. 1907. 

Compromise decree by guardian ad item, suit 
leased on allegation of fraud,to set aside—Sub¬ 
sequent suit for the purpose on the ground of 
want of Court’s sanction—See COMPROMISE — 
GENERAL. 21 M. 91 = 8 M L.J. 28. 

Compromise decree when operates as— See 

Compromise—Effect op, 5 O.L.J. 611=36 
C. 193 = 1 Ind. Cis. 913. 

Estoppel by—Applicability of rule—Q lesti- 
on of law-See COMPROMISE-ENFORCING, 

9 M.L.T. 437. 

See CONTRACT Act. 1872, s. 43. 3 C. 353 = 1 
C.L.R. 488, 

Suit for contribution — Question left open in 
previous suit—Limitation —See CONTRIBUTI¬ 
ON, SUITS FOR—GENERAL, 71 P.L.R. 1911 
= 66 P.W.R. 1911=10 Ind. Cas. 839. 

Question of Khanadamad —Res judicata^ 
See Co-sHARERS—G eneral, 145 P.W.R, 
1904 = 4 Ind. Cas. 1004. 

Costs—Plea of—Raised after evidence—Sw 
COSTS— Special Cases, 6 0. 406=7 O.L R. 
251. 

See Customs-Punjab — General, 23 
P.R. 1897. 

Alienation by sonless proprietor—Suit by 
reversioner during life of proprietor—Dismissal 
of such suit—Subsequent suit by reversiooePs 
son after proprietor’s do ith barred— See CUS¬ 
TOM—PUNJAB—ALIENATION, 68 P.R. 1905. 

Res judicata —Dismissal of previous declara¬ 
tory suit brought by some reversioners to 
contest alienation on the ground that they had 
no focus standi —Subsequent suit by other 
reversioners not party' to the former suit, 
whether barred—See CUSTOM — PUNJAB — 
ALTEN.ATION, 36 P.W. R. 1908 = 111 P.Ii.R, 
1908. 

Former suit by mortgagee to eoforoe his 
rights—Subsequent suit bv his sons and rever¬ 
sioners to protect their intersts—Opposite finding 
in two oases illegal—Duty of Judge—S m 
CUSTOMS — PUNJAB —ALIEN.ATION, 139 P.W. 
R. 1909 = 4 Ind. Gas 997. 

See Customs— Pi^NJAB—ALIENATION, 140 
P.L.R. 1902. 

See Customs—Punjab— inhbritanob, 
146 P.R. 1894. 

Identity of subject-matter, if essential—How 
established —See DRBUTTER PROPERTY, 12 
O.W.N. 739 = 9 O.L..T.597. 

Declaration of title—See DKCLABATOBY 
DECREE, SUIT FOR, 5 A. 345, P.B. 
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Decree obtained ex parte for specific per¬ 
formance—Declaration of plaintiff’s right alone 
under agreement—Dismissal of defendant’s 
application to set aside decree—Sabseqaent 
application for amending decree — Whether 
barred by — See DECREE — ALTERATION 
OR AMENDMENT OF DECREE, 12 B. 174. 

See Decree — ALTERATION or amend¬ 
ment of DECREE, 10 A. 51 = A.W.N. 1887, 
284. 15 M. 403 = 1 M.L J. 535. 

Decisions on questions raised and decided 
in review-proceedings — See DECREE—MIS¬ 
CELLANEOUS, 2 G.L.J. 508. 

Acquisition of easement — Res judicata — 

See Easements act, 1982, s. 13 , 9 Ind. Gas. 
813. 

See Enhancement of rent—Enhance¬ 
ment. Notice of, 3 C. 271 . 

Estoppel by conduct —Gause of action—See 
Estoppel-Estoppel by Gonduct, 2 Ind. 
Jur. N.8. 122. 

See Evidence act, 1872, s. 13. 25 A. 546 
= A.W.N, 1903, 137. 

See Evidence Act, 1872, s. 40, 20 B. 475. 

See Evidence act, 1872. ss. 40, 41, 42, 24 

A. 242 = A.W.N. 1902, 38. 

Estoppel by judgment — Judgment inter 
parfes—Non-disclosure of title in a previous 
Puit—See Evidence act, 1872, s. 115, 1 G. 
L J. 23 = 32 G. 357, P.G. 

See Evidence act, 1872, s. 116 , A.W.N. 
1884,274. 

Finality of ex parte decree—Suit to set aside 
decree—Fraud— Limitation— See Ex PARTE 
decree, 47 P.L.R. 1910 = 8 Ind. Gas. 232. 

See False personation, 15 A. 261, P.G. 

Decree without fraud, strangers when bound 
by—Decree obtained on fraud of one of the 
parties, effect of, till set aside for fraud— 
Fraud and collusion of both parties to suit, 
decree obtained on, how far binding on other 

persons—See Fraud -Effect of fraud, 6 

B. 703. 

Fraudulent transaction upheld by decree of 
Gourt—Patty precluded'from setting up his 
own fraud—See FRAUD—MISCELLANEOUS, 4 

M.L.T. 331, 

Alienation by grand-father—Vendee suing 
minor grandson for possession—Guardian ad 
litem confessing judgment—Subsequent suit 
for possession by minor not barred — See 
Guardian—General, 16 P.L.R. 1912=36 
P.W.R. 1912 = 13 Ind. Gas. 20. 

Petition by one of minor’s relatives to be 
appointed guardian in preference to another, 
referred to a fresh petition—Subsequent peti¬ 
tion, if— See GUARDIAN—appointment of 

Guardians, 5 M.L.T. 208. 

C. VIII—74 
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See High Gourt, 17 a. 294, P.B. = 15 A. 
W.N. 1895. 167. 

Question of validity of adoption settled in 
prior suit -See HfNDU LAW -ADOPTION, 1 
M.H.C. 45. ■ 

See HINDU LAW -ADOPTION, 23 B. 296. 

See Hindu Law—Maintenance, 22 M. 
175. 129 P.L.R. 1902. 

lostitutioQ of suits as regards different por¬ 
tions of estate belonging to family —Res 

judicata —See Hindu Law—Partition, 13 
B. 25. 

See Hindu Law—Religious endow¬ 
ment, 14 B.L.R. 450, P.G. = 3 Sar. 449 = 23 
W.R. 253 = 2 I.A. 145. 

First suit by some reversioners against others 
during widow’s life—Second suit between the 
same parties after widow’s death—Question in 
issue same in both suits—See HINDU LAW— 
Reversioners, 2 G.L.J. 144. 

Finding not embodied in decree may operate 
as—See HINDU LAW—Widow, 3 N.L.R, 35. 

See Hindu Law—Will, 2 Ind. Jur. N.S. 
24. 

Decision of questions in former suit, not 
quite necessary for its determination, not— 
Between same parties in latter suit—See HINDU 
Law—WILL. 12 G.W.N. 1002 = 36 0. 75 = 1 
Ind. Cas. 523. 

See Insolvency—General, 70 P.R. 1899. 

See Landlord and Tenant-Ejectment. 
L.B.R. 1672—1392, 625. 

Tenancy denied in previous suit for rent 
between landlord and tenant—Suit for rent 
dismissed—Plaintiff seeking to recover posses¬ 
sion cannot sue defendant as tenant—Plea of 
res judicata— Only course is in ejectment—See 
LANDLORD AND TENANT—RELATIONSHIP OF 
LANDLORD AND TENANT, 34 C. 922. 

See Landlord AND Tenant—Relation¬ 
ship OF Landlord and Tenant, 6 A. 62 = 
A.W.N. 1883, 203. 

Finding as to eviction—Erroneous decision 
on point of law—Effect—See LANDLORD AND 

TENANT—Tenants’ Liability for Rent, 
13 G.L.J. 119 = 9 Ind. Gas. 568, 

Glaim to lands—Omission to make some 
defendants as parties respondents—Res judicata 
— See LANDLORD AND TENANT—TENANTS’ 
Liability for Rent, 9 G.LJ. 479=13 C. 
W.N. 746 = 1 Ind. Gas. 539. 

S^e Landlord and Tenant—Tenants’ 

LIABILITY FOR ReNT, 14 M, 365. 

Decree for ejectment against tenant for 
converting agricultural holding into one of a 
different nature—Effect of decree on tenant’s 
minor son not party to suit against tenant— 
Suitbv son claiming tenancy—See LANDLORD 

AND Tenant—Miscellaneous, 2 M.L.T. 86 

= 17 M.L J. 197, 
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Res Judicata —continued. 

-1.—General ^continued. 

See Landlord and tenant—Miscella¬ 
neous. 9 Ind. Cas. 2. 

Court misconstruing decree— If mistake of 
law can give rise to—See Lease—GENERAL, 
6 M.L.T. 313 = 20 M.L.J. 20 = 33 iM. 102 = 3 
Ind. Cas. 701. 

Decree for money rent— Rps judicata— See 
Lease-CONSTRUCTION of lease, 12 C.L. 
J. 595 = 8 Ind. Cas. 945. 

Decision of issue improperly raised after 

remand—See Limitation ACT. 1908, s. 29 
arts. 118, 144, 10 C.W.N. 1005, PC. = 8 Bom. 
L.R. 722 = 16 M L.J. 4-10 = 3 A.L.J. 695 = 4 C. 
L.J. 405 = 1 M.L.T. 205 = 9 O.C. 377 = 28 A. 
727 = 33 I.A. 156. 

Withdrawal of suit—Order becoming final — 
Res judicata—See Limitation act, 1908, 
s. 31 (2). 9 A L.J. 378 = 14 Ind. Cas. 175. 

See Limitation ACT. 1908. arts. no. 62, 
97, 29 M. 353. 

See Limitation act, 1908, arts. 120, 140, 
144, 3 M.L.J. 213. 

See LIMITATION ACT, 1908, art. 134, 12 B. 
352. 

See LIMITATION ACT. 1908. art. 144, 2 C. 
L.R. 10. 

Successive rent suits —Question of area on 
which rent assessable—See LIMITATION ACT, 
1908, art. 175. 11 C.W.N. 1100 = 6 C.L.J. 715 
«34 C. 1020. 

See LiS PENDENS, 1 A. 588. 

Unsustainability of plea of—in the absence 
of previous proceedings in evidence — See 
Mahomedan Law—Will, 9 C.W.N. 938, 
P.0. = 1 C.L.J 594 = 2 A.L J. 768=15 M.L.J. 
336 = 7 Bom. L.R. 876 = 33 C. 116 = 32 I A. 
244. 

See Malabar Law—Endowment. 14 M. 

312. 

Former suit declaring possession in favour 
of Tarwad—Right of Karnavan to claim pos¬ 
session in subsequent suit—Res judicata^See 
Malabar Law-Joint Family. 7 M.L T. 
431 = 6 Ind. Cas. 268. 

Between co-dofendants — Appellate Court 
declining to decide an issue and disposing of 
tho oase on other grounds—First Court’s judg¬ 
ment upon that issue no bar to future suit— 

See Mortgage-General. 5 C L.J. 653. 

Mortgage—Second suit not maintainable for 
same cause—See MORTGAGE-GENERAL, 8 
A.L.J. 699 

Subsequent mortgagee seeking priority — 
Failure to plead in previous suit plea barred in 
subsequent suit —See MORTGAGE—General 
9 C. L.J. 78 = 3 Ind. Gas. 686. 

Res judicata — Prior suit for declaration of 
title to moiety of property-Dismissal —Subse¬ 
quent suit for declaration of title to whole 
property and injunction — See MORTGAGE- 
GENERAL, 7 M.L.T. 405 = 6 Ind. Cas. 764. 


Res Judicata—continued. 

-1.—General —continued. 

Mortgage suit—Person joined as defendant 
failing to set up paramount title—Effect—See 
Mortgage — General, 6 N.L.R. 156. 

See Mortgage—Redemption. 2 A. 455. 

Decree couched in general terms—Question 
wbeihor it operates as—Duty of Court—Mort¬ 
gage decree—Decree nisi—Decree absolute— 
lies /wdicafn —Se<?MORTGAGB-REDEMPTION, 
13 Bom. L.R. 162. 

Constructive — Defence which might and 
ought to have been taken in former trial— 
Principle of the rule—Civ Pro. Code, 9.13, 
Explanations 2 and 3—See MORTGAGE- 
REDEMPTION, 5 C L.J. 192 = 34 C, 223. 

Suit for redemption—Two appeals iu the 
lower Court - Two decrees passed — Appeal 
against one —Res judicata—See MORTGAGE— 

Redemption, 8 A.L.J. G05. 

Whether right to redeem is —See MORTGAGE 
-Redemption, 4 M.L.T. 73. 

Redemption suit dismissed for default of 
payment—Second suit barred— See MORTGAGE 

—Redemption, 2 Ind. Cas. 662. 

Second suit for redemption—First deoree 
not fixing a time within which mortgage-money 
was payable- See MORTGAGE — REDEMP¬ 
TION, 8 0.C 361. 

Property undivid;.’d and subject to mortgage 

— Power of one .•sharer to redeem—Lieu over 
other shares—Res judicata — See MORTGAGE 
—Redemption, 8 M.L.T. 186. 

See Mortgage—Redemption, 5 Ind. 
Cas. 478 = 8 M L.T. 252, 9 Ind. Oas, 168, 4 
O.C. 100, G O C. 239, 8 0 C. 302. 

See Mortgage—Miscellaneous, 8 C. 

W.N. 385, L.B.R. 1893—1900, 14. 

“ Heard and finally decided," meaning of— 
Effcot of appeal in former suit having abated— 
Partition suit —See PARTITION—GENERAL, 
8 fnd. Cas, 325. 

Suit by a ^labomedan oo-sharer for parti* 
tion and separate possession of his share—No 
obligation ou other co-owners to come to parti¬ 
tion—Fresh suit by another oo-sharor for sepa¬ 
rate possession of his share, maintainability of 

— See Partition—GENERAL, 3 S.L.R, 93= 

3 Ind. Cas, 899. • 

See PARTITION—RIGHT TO PARTITION, 7 
B. 272. 

Previous suit for partnership debt—Widow as 
co-plaintiff—Application of old or now Code on 
tho question of— See PARTNERSHIP—GENE¬ 
RAL. 142 P.W.R. 1910 = 97 P.R. 1910 = 8 Ind. 
Cas. 999. 

See Plaint -AMENDMENT OP PLAINT. 

4 O.C. 108. 

Mortgage—Equity of redemption, capable of 
being subject of adverse possession—Limitation 

— See POSSESSION—ADVERSE POSSESSION, 
14 B.176. 
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Res Judicata —continued. 

-1.—General— continued. 

See Pre-emption—:M[scellaneous, 8 P. 

B. 1904. 

Pre-emption suit decreed on the ground that 
an ostensible mortgage is in reality a sale— 
Subsequent suit by vendor’s son against vendee 
to impugn alienation — Res judicata — See 

Pre-emption—Miscellaneous. 157 P-W. 

R. 1909. 

Two appeals from one decree—Decrees in 
appeal drawn up in identical terms, effect of — 
See PRINCIPAL AND AGENT-GENER\L. 4 

A. L.J. 587 = A.W.N. 1907, 245 = 29 A. 730. 

See Provincial Small Cause courts 
Act, 1865, s. 6, A.W.N. 1890, 21. 9 C. 183 = 
IIC.L.R. 305. 

See Registration act, 1903, s. 17 . 
cl. (2), 2 0.0. 250. 

Decision in rent suit how far operates as — 
See Rent, 2 Ind. Cas. 160. 

See Rent, 7 O.G. 169. 

See Rent, Suit for, 3 O.G. 65. 

High Court’s powers of revision—Wrong 
decision on question of—See REVISION—GE¬ 
NERAL, 9 B.432. 

Erroneous decision on question of res judi* 
cata —Eailure to exercise jurisdiction—Revisi* 
onal powers of High Court under s. 622, Civ* 
Pro. Code, 1882—See REVISION—GENERAL, 
11 B. 488. 

Wrong decision as to -When a ground for 
revision—See REVISION-GENERAL. 2 P.R. 
1910, Rev.=6 Ind. Cas. 75 = 101 P.L.R. 
1910. 

See Right of Suit—Decrees, 2 N.W.P. 
382. 

Effect of obiter dictum — See SHAMILAT, 94 
P.L.R. 1910. 

See Succession Certific\te act, 1889, 

B. 18 •b and c) 19 B. 821. 

S. 13 Civ, Pro. Code, 1882. applicability of. 
to applications under s. 90 of the Transfer of 
Property Act-See TRANSFER OF Property 
Act, 1882, s. 90, 2 A.L J. 379 = A.W.N. 1905. 
144. 

See Transfer of Property act. 1882, 
B. 90,14 M.L.J. 103. 

See Transfer op Property act, 1882 , 

s. 99, 18 A. 325 = A.W.N. 1896, 94. 

Wills—Application for probate—Earlier wills 
not revoked by last—Finding by Probate Court 
—Res judicata—See WILL—CONSTRUCTION, 9 
M.L.T. 319 = 21 M.L.J. 485 = 9 Ind. Cas. fil3. 

By plaintiff with permission to sue afresh— 
Subsequent suit on same cause of action—Civ. 
Pro. Code, 1882, ss 13, 373—See WITH¬ 
DRAWAL OF SUIT. A.W.N. 1385, 151. 


Res Judicata — continued. 

-1.—General —concluded 

Former suit dismissed for failure to produce 
evidence, with reservation to bring a new suit— 
Fresh suit—See WITHDRA^YAL OF SUIT, 3 
B.L.R. P.C. 48 = 13 M.I.A. 160 = 12 W.R. P.C. 
43. 

No judgment defining rights and obligations 
of def ndmts inter se —Applicability of princi¬ 
ple of—See Withdrawal of Suit, 7 Ind. 
Gas. 892 = 12C.LJ. 434. 

— 2.—Adjudications. 

See Estoppel - Estoppel by Judg¬ 
ment. 

(1) —Decree, test of res judicata—It is by the 

decree and not by the judgment that a ques¬ 
tion of res yit'ficaia must be decided. AVALA 
v. KUPPU, 8 M.77. [R., 12 M. 500.] 

(2) —ResSjudic-ita—Error 0/ law.—The doc¬ 
trine of res judicata does not necessitate a 
repetition of an error of law. Venku v 
MahALINGA. 11 M. 393. [E.. 28 M. 517 = 16 
M.L.J. 466, 44 P R. 1908; R.. 2 0 0. 261, 
14 C.P L.R. 109, 32 C. 749 = 9 O W.N. 466=1 
C L J. 176. 8 0.0 37, 30 M. 461=17 M.L.J. 
250.] 

[2)—Final adjudication—Parties to bearray- 
ed on opyosite side. —For the purposes of res 
judicata, no adjudication can be final, unless 
the parties between whom tuo doctrine is to be 
applied were arrayed on opposite sides in the 
former litigation. MuhAMMAD Zahia Khan 
v. MiRDAD KHAN, A.W.N. 1887, 246. 

{‘k)—Decision of question of iiile—Test.—In 
considering the question whether a decree 
determines the rights of parties so as to bar a 
subsequent suit, it must not be assumed that, 
because a decree does not in precise terms say 
anything as to the matter of title involved in a 
suit, it necessarily does not determine such 
title- What has to be seen is, whether, upon 
examination of the pleadings of the parties, 
and the questions arising between them there¬ 
on. a decision of the question of title was 
essential to the passing of a decree. If it was, 
then, the decree must be taken to decide it ; 
if it was not, then otherwise, MelVILL v. 
KHUAJU, A.W.N. 1886, 3. 

(5) — Adjudicated matter incidentally in issue 
— Finality.—Per Mulhusami Aiyer, J.—li the 
matter adjudicated on in a 'suit, is only 
incidentally in issue or cognizable, the adjudi¬ 
cation is final, whether by a Court of concurr¬ 
ent or limited jurisdiction only for the proper 
purpose and object of that suit. Manappa 
JIUDAL i V. S. T. McCarthy, 3 M. 192, F.B. 
[E.. 1 M.L.J. 313, 2 M.L.J. 36; R., 13 M. 
287.] 

(6) —S. IS ~Civ. Pro. Code, 1882.—Res- 
judicata —** Finally decided,^'' meaning of. — 

A matter cannot be considered to be finally 
decided, unless in point of fact it was actually 
decided by all the tribunals before which th at 
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Res continued. 

-2.—Adjudications—continued. 

particular matter came for decision. Therefore, 
wbeu the decision of a lower Oourfc is appealed 
to a superior tribunal, and that tribunal for 
any reason does not think fit to decide the 
matter, it is left an open question. BISHNU 
CHARAN MODAK V. MOHESH CHANDRA MO- 
HANTI, 3 lod. Cas. 87. (11 C.L.R. 22 = 18 C. 
631, F.j 

(7) — Civ. Pro. Code, s. 13 — Matter direcilu 
and substantially in issue.—Although a plaintiff 
and a defendant may have been co^defendants in 
a former suit, a matter in dispute between them, 
in a subsequent suit, may have formed the 
subject of active controversy in the former suit 
80 as to preclude them from raising the same 
question in the subsequent suit. The adjudi¬ 
cation of a matter, directly and substantially 
in issue between the parties in a previous suit, 
operates as res judicata to bar the trial of the 
same issue in a subsequent suit, even though 
the decision of the previous suit may not have 
proceeded upon the finding on this issue. 
VenkAYYA V. Narasamma, 11 M. 204. [p.. 15 
M. 264; P., 14 M. 324. 79 P. R. 1905.] 

(8) —Ciw. Pro. Code {Act VIII of 18591. 
s, 148—Res judicata.—The plea of res judicata 
ordinarily pre-suppo.ses an adjudication on 
the merits, as contra distinguished from an 
adjudication of which the effect consists in 
suspending the right of action, until a certain 
event occurs or for some time. S. 148 of the 
Code of Civil Procedure (Act VIII of 1859) 
contains a statutory direction that, in case the 
plaintiff neglects to produce evidence and to 
prove his claim as'he is bound to do, the Court 
do proceed to decide the suit on such material 
as is actually before it, and that the decision so 
pronounced shall have the force of a decree on 
the merits, notwithstanding the default on the 
part of the plaintiff. VrnIvATACHALAM v. 

Mahalakshmamma, 40 M. 272. [P.,9C. 
W.N. 679.] 

(9)—Ciy. Pro. Code, s. 13—Res judicata— 
Tjiiigating under the same title.—A plea of 
res judicata is a bar, under s. 13, Civ. Pro. 
Code, not only to the trial of a suit, but also 
to the trial of any one of the issues in a suit 
which may have been finally heard and deter¬ 
mined, and which may form the ground or 
one of the grounds of decision, and the trial 
of such an issue will be barred, oven though 
the ground of action in the second suit is not 
the same as in the first. The words litigating 
under the same title do not refer to the id 3 n- 
tity of the ground of action, but moan that 
the question must have been raised and 
decided in the same right, i.e., in the right of 
the parties to the second suit, Al^i MoiDEN 
V. KOMBI. 5 M. 239. 

(101—Ciu. Pro. Code, s. VS—Decision of a 
Court in British India, tohether res julicata in 
Berar, —S- 13, Civ. Pro. Code, as applied to 
Berar, is not the same law as it is in British 
India. In British India, it is Act XIV of 
1882 enacted by the Governor-General in 


Res •/urf/ca/d—continued. 

-2.—Adjadioatlons ^continued. 

Council. In Berar it is a replica of this enaot- * 
menb set up by an executive order of the Gov- 
ernmsnt of Indi.a in the Foreign Department. 
In Berar, the judgment of the Nagpur Court is 
a foreign judgment. Hence a matter decided 
by a Court in Nigpur is not res judicata ^9 
applied to Berar. 8YED IMAM v. MOHAMAD 
ShikaNDAr, 4 N.L.R.;61. (29 0. 707. P.) 

fill— Civ. Pro. Code, 1882, s. 13 (=s. 11, 
New Code) — Application under s. 90. Transfer 
of Property Act, TV of 1832.—S. 13 of the Civ, 
Pro. Code would not apply to an application 
under s. 90 of the Transfer of Property Act, for 
a decree, no matter whether the plaintiff had 
or had not claimed originally in his suit subse¬ 
quent relief, or whether, if olaimed, such 
subsequent relief had been allowed or disallow¬ 
ed by the Court when making the decree under 
s. 88 of the Act, the time for adjudicating on 
the claim for subsequent relief not arriving 
until the decree under s. 88 had been exhaust¬ 
ed. HAMID-UD-DIN V. KEDAR NATH, 20 A. 
886 = A.W.N. 1898, 83. (14 A. 513, P.) [R., 

A.W.N. 1899, 72.] 

(12)—Res judicata — Judgment —Findings 
essential to sustain judgment—Re-agitating to 
defeat direct object — Will, consfruefion, 5uif for 
—Representative of trustee, if necessary party — 
Party having no nresent interest praying for 
construction of WUl — Party, if bound — Co- 
defendants — Adjudication defitiing rights — 
Erroneous decision on question of law, if opera¬ 
tes as res judicata—Trustee, dealing tolfh trust 
property for his benefit—Trustee, who to be 
appointed —Costs.—An estoppel is not confined 
to the judgment, but extends to all faots 
involved in it as necessary steps or ground¬ 
work : in other words, a judgment operates by 
way of estoppel as regards all the findings 
whioh are essential to sustain the judgment. 
The rule against re-agitating matters, adjndi- 
oated is subjeot to the restriction—that, how¬ 
ever essential the establishment of partioular 
faots may be to the soundness of a judioial 
decision, however it may proceed on them as 
established, and however binding and oonolu- 
sivo the decision may as to his immediate and 
direct object be. those facts are not all necessa¬ 
rily established conclusively between the parties, 
and, that either may again litigate them for 
any other purpose as to whioh they may come 
in question, provided the immediate subjeot 
of the decision bo not attempted to be with¬ 
drawn from its operation so as to defeat its 
direct object. In a suit for construction of a 
will, the representatives of the original trustees 
appointed thereby are necessary parties. (3 
O.L.J. 224, R) Whore a party did not ask 
the Court to be dismissed from the suit on the 
ground that, as he disclaimed all present 
interest in the estate, ho was not a necessary 
party, but raised the question of oonstrnotionof 
the will in that suit, he is bound by the deoree. 
Whore an adjudication between defendants 
who had a ooofiiot of interest between them, 
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■ 2 .—Adjudications—continued. 

was necessary to give the appropriate relief to 
the plaintiff and there was such adjudication, 
the adjudication which defined the real rights 

of the defendants infer se will be res judicato. 
between the defendants, as well as between 
the plaintiff and the defendants. (5 C.L.J. 
611, 36 C. 193, 5 O.L.J, 653, F,) So far as 
an issue of mixed law and fact is concerned, it 
stands on the same footing as an issue of fact, 
and decision thereon operates as res judicata. 
Cases of construction of Wills fall within this 
class, (28 C. 318, 29 M. 225, R ) As regards 
applicability to decisions erroneous in law, the 
rule of res jtidicata applies where the parties 
seek to litigate again the same cau^se of action 
as had been decided between them in a prior 
suit; but where the di-spute relates to matters 
which had already been in controversy and 
formed the subsidiary consideration in the 
previous suit, although the causes of action 
in the two suits may be distinct, the estoppel 
is to be limited to matters distinctly put in 
issue and determined in the prior action, 
and it should further be restricted to questions 
of fact or mixed questions of fact and law. 
Cases on the subject reviewed. The same 
words in different parts of a will should be given 
the same meaning, unless there is some clear 
indication that the testator intended to use the 
word a second time in a restricted sense. 
Although the cardinal rule in the construction 
of will is to give effect to the intention of the 
testator, the duty of the Court is to discover, 
not what the testator meant, but what is the 
meaning of bis words. Those who claim under 
an instrument are bound by the testator’s 
expressed intention. A trustee, who deals with 
the trust property for his own personal ad¬ 
vantage, renders himself liable to be removed. 

A man should not be appointed a trustee who 
18 likely to misappropriate trust money, but 
poverty alone is not a sufficient ground for 
exclusion from the office of trustee. Where 
difficulty has been created and litigation has 
been in a manner rendered necessary by the 
act of the testator, for instance, by reason of 
the ambiguity or inconsistency in the pro¬ 
visions of his will, the Court orders costs of all 
parties to come out of the estate (3 C.L J. 224, 
B.)- AGHORE N4TH MUKERJEE V. SRIM4TI 

Kamini Debi, 11 C.L.J. 461 = 6 Ind. Gas. 554. 


Res Judicata —continued. 

- 2 ,—Adjudicationa — 

some operative part of it was made, and which 
were necessary for the making of the decree in 
the way in which it or some operative part of 
it was made ; and, it is the decree read in the 
light of such findings, and not the findings in 
the judgment apart from the decree, which 
finally, within the meaning of s 13, Civ. Pro. 
Code, decides the matters in issue or which 
might and ought to have been in issue (Kxpl. 
Ill between the parties to the suit. Where the 
decree is inconsistent with the findings, the 
decree prevails over such findings. In such a 
case, the finding must be consiuered either as 
superseded by the decree, or as entirely imma- 
ttrial, or as no more than incidental and 
bUDsidiary to the main question in the 
suit, further, such a finding to have the 
effect of res judicata need not have been the 
Sole finding of fact upon which the decree 
was made, but it must have been a necessary 
and material finding of fact, material and 
necessary in the sense that the fact must have 
been found as it was found in the judgment, 
and could not have been found otherwise, for 
the decree, as it was made, to have been a good 
result in law from the fact or facts so found. 

Shib Charan Lal V. kaghu Nath, i7 a. 
174 = A.W.N.1895. 47. (2 1.A. 283. I.A. Sup. 
Vol. 262, 12 I.A. 23, 15 I.A. 97, 25 W.H. 225, 6 
C. 319, 7 A. 606, 1 A. 489, 2 A. 497, 1 A. 666, 

7 B. 464, 4 M. 134, 18 B. 697. 5 W.R. 63, li.\ 
[F., 20A.W.N. 89, 32 B. 316 = 10 Bom. L.K. 
380 ; E., 19 A.W.N. 182, 27 A. 37, P.C., 121 P. 
K. 1907 = 51 P.W.K. 1907,4 M.L.T. 90; D., 24 
C. 900, 4 0 C. 145, 57 P.R. 1907, F.B. =66 P 
W R. 1907, A.W.N. 1908, 41 = 5 A.L.J. 48.J 

(15)—Ciu. Pro. Code, 1882, s. 13-Rea 
judicata Finding in judgment not necessary to 
decree os made.— Wheie there ace two findings 
of facts either of which would justify in law the 
making of the decree which was made, that 
one, 01 such two findings of facts, which should 
in logical sequence of necessary issues have 
been first found, and the finding of which 
would have rendered the other ot such two 
findings unnecessary for the making of the decree 
which was made, is the finding which can 
operate as res judicata. Hira Lal v Dost 
Muhammad Khan, A.W.N. 1900 89 ’ (i? a 
174, F.) ’ ' ' 


^ (13)—Decree for possession—Right to execu¬ 
tion in terms of decree—Separate suit. —Where 
a decree is specific and unmistakeable in its 
terms and the remedy awarded by it is clear and 
definite, the decree holder is entitled to have 
execution according to the terms of the decree 
and ought not to be driveu to a sepirate suit 
to enforce it. BIRJ LALL v. BURKUT ALI, 

109 P.R. 1863. 

(14)—Res judicata— Finding of fact in judg¬ 
ment not necessary for the decree, effect of — Civ. 
Pro, Code, Si 13.—For finding of fact in a 
judgment to operate as res judicata, they must 
bave been ffndings upon which the decree or 


13-Bes judicata- 
Effect of finding m judgment not embodied in 
dtcrec.—In order that a finding in a judg¬ 
ment, which 13 not embodied m the decree 
miy be available as res judicata in a subsequent 
suit, It is necessary that such finding should 
be essential to the making of the decree as 
framed in the former suit. ALI Sajjad v. 
JHAMMO BIBI, A.W.N. 1899, 182 (17 A 

147, F.\ 12 I.A. 23, D.) ^ 


{ID—Cojisent decree-Evidence—Civ. Pro. 
Code, s. 13.—A consent decree in a suit, being 
the decree of a Court having jurisdiction over 
the subject matter of the suit and over ih© 


1179 


THE ALL INDIA DIGEST. 


1180 


Res Judicata — continued. 

-2. - Adjudications—cowiiuMei. 

parties, is admissible in evidence in a subse¬ 
quent suit between the same pirties. Lvl.V 
Shib LAl V. Lala Gouri Prasad. 2 C.W.N. 

m. 

(18) — Purchase of land ^Entry of sale in 
wajib-ul-arz, e^ect of — Limitation — An entry 
in the ivajib-ul-atz is only good Jor what it may 
be worth as evidence, and cannot be held to be 
like a judgment or to require to be set aside bv 
a suit subject to a limibation reckoned from 
the date of the instrument. Bhola SINGH v 
BULRAJ Singh, l Agra 233. 

(19) — /idjudica(ions held to be res judicata— 

Civ- Pro. Code, 1882, s. 13 ( = s. 11, New Code) 
— Validity of decree in previous stiit cnmiot be 
questioned in subsequent swif.—Where a decree 
ill a previous suit has not been set aside and 
is still a subsisting one, its operation as res 
judicata in a subsequent suit regarding the same 
subject-matter cannot be prevented, nor can the 
validity of the previous decree bo questioned in 
the subsequent suit. BANSI LAL v. RaMJI 
LAL, 20 A. 370 = A.W.N. 1898. 75. (9 A. 508, 

13 B. 137, R.) 

(20) —Matters mentioned i7t s. 521 of the Civ. 
Pro, Code being directly and substantially in 
issue determined in proceeding under s. 525 - 
Res judicata.—Any matters, mentioned in 
s. 521 of the Code, which havo been directly and 
substantially in is'^ue and determined in a pro¬ 
ceeding under s. 625, Civ. Pro. Code, would be 
res judicata in any subsequent litigation in 
which the same matters were sought to be 
put in issue. In order to make the refusal to 
file an award a binding judgment, against its 
validity, on the ground of the partiality of the 
arbitrator, it would bo at least necessary to 
show that the point was definitely raised and 
put in issue and made the subject of trial. 

Muhammad Newaz Khan v. alam Khan, 
18 C. 414. P.C. = 18 I. A. 73-^6 Sar. 26. [P., 13 
M.L.J. 275\Appr., 14 M L.J. 356; Cons,, 25 C. 
757, F.B.; R.. 17 A. 21. P.B.==A.W.N. 1894, 
187, 28 A. 21 = 2 A.L.J, 450 = A.W.N. 1905. 
165, 2 C L J. 80, 9 G O. 205, 33 C. 881 =*4 O.L. 
J. 162, 4 L.B.R. 130.] 

(21) —Ciu. Pro. Code (Act XIV of 1882). 

s. 13—Res judicata—Qwesfioji of /aw.—Even 
if the former Court was in error in a point 
of law, the matter, which such Court adju¬ 
dicates on, is, for tho purpo-cs of the second 
Court, res judicata. Maigah Singh v. Joti 
Lal 8 AHU, 3 Ind. Cas. 351. (28 0 318, F.: 6 

M. 304, Diss.) 

(22) —S. 13. Civ. Pro. Code, 1882 — Ros 
judicata— Plea of res judicata prevails even 
where its effect is to sanctioyi what is illegal — 
Bhagdari and Narvadari Act (Bombay Act V 
of 1862), s- 3.—A plea of estoppel by 
judicata o^xx prevail, even where ilie result of 
giving effect to it will bo to sanction what is 
illegal, in tho sense of being prohibited by 
Statute. CHHAGANLAIj KISHORDVS V. BaI 

IlARKHA, 11 Bora.L.R. 345=^33 B. 479 = 2 

Ind. Cas. 530. 


Res Judicata —continued. 

-2. Adjudications-con/iwuei. 

(23) — Civ. Pro. Code, s. 13— Suit diswissed 
on an alternative ground, whether res judicata, 
—A decision in a former suit will operate as 
res judicata notwithstanding the fact that the 
previous suit was decided on an alternative 
ground of decision. MaDLISHERI ILEATH 
Vasudevan NAMBUDIN V. Kovoor 
Cathath Kannan Nambiar, 4 M.L.T. 90. 
(24 C. 900, F,-, 17 A. 174, D.) 

(24) —Ciu. Pro. Code, s. 13—Res-jadioata— 
Plaintiff decUning to proceed with suit, —Where 
in a previous suit the plaintiff sued R for in- 
heritanco of D.aud tho defendant dying during 
the pendency of the suit, A applied to be made 
and was made, a party, but on the plaintiff’s 
statement, that h-i did not wish to proceed 
against A, the latter was absolved from lia¬ 
bility.— Held, that a subsequent suit against 
A by the simo plaintiff for inheritance of D 
was barred by res-judicata. AMIR ChaND v. 
DURGA Das, 198 P.L.R. 1908=*218 P. W. R. 
1908. 

(25) —Res judicata—Jnconsis/enf findings.^ 
Where there arc two inconsistent findings of 
the same Court in two suits, one declaring the 
sale of the lights of the defendant’s husband 
to be valid, and the other invalid, and in the 
earlier of the above suits the rights of the ladies 
wore under determination, the decision in the 
former suit should bo upheld, as the Court 
ought to havo abstaioed in the latter suit from 
coming to an independent conclusion on that 

point Saligram Singh v. Maharajah 
Rajendur Kishore, 5 W.R. 149. 

(26) —Appeal against only one out of two 
decrees. —Where there have been two decrees 
passed by tho lower appellate Court, and both 
of thetn requir e to bo sot aside in order to give 
the dis.satisfiod party, the relief which he seeks, 
but a second appeal is filed against one decree 
only, held, that tho decision, which has been 
allowed to bocemo final, operates as res judicdUi 
in respect of the second appeal. WALIUD- 
LUAH V. EZAZ ALI. IS O.C. 22 = 13 Ind. Cas. 
984. 

(21) — Judgment, if conclusive when appeal 
pending. —Where S and others sued to recover 
two villages from T and others, claiming title 
from C tho purchaser, and T alleged that her 
husband and not C was the purchaser, and it 
appeared that tho question was determined in 
a lormer suit in which T was plaintiff and S 
and others defendants, and was decided in 
favour of S and others by tho Civil Judge, and 
the decision was ooiifirinod on appeal by the 
Sudr Court, and an appeal to Her Majesty in 
Council was dismissed for want of prosecution, 
hold that tho matter in issue was res judicata. 
Qiucre —Wbothor tho former judgment oould 
ne deemed conclusive for the purposes of rw* 
judicata, when an appeal was pending. SRI 
RAJA SURIYA NARAYANA RAZU GaRU V. 0. 
Ellamma, 5 M.H.C. 176. [R., 11 A. US.] ; 
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Res Judicata - continued. 

2. Adjudications —continued. 

(28)—Ciu. Pro. Code, 1882, s. 13 { = s. 11)— 
Res judicata ~For7ner decisioji not sou7idin law, 
effect of, wlure no appeal was made therefrom. 
““S. 13 o^ chi Cod? focbids the ce-opeuiog of 
any question which was a matter in issue 
decided directly in the former suir. between the 
parties; and tbe former decretal finding on any 
legal point, though ever ao erroneous, would 
be binding on parties who did not get rid of it 
by appeal. Phundo v. Jangi NaTH, 15 A, 
327 = A.W.N. 1893. 110. (5 M. 301, Diss.) [R.. 
IG.W.N. (387, 28 G. 313, 11 O.PL.R. 109, 5 
0,0. 181, 8 O.G. 37, 9 O.C. 243, 57 P.R. 1907, 
F.B. = 66 J*.\Y.a. 1907,11 P.R. 1908 ; Z;., 32 
C. 743 = 9 G.W.N. 166 = 1 O.L.J. J7G.J 

(29) —Findings by Cmrt 710 I einoodted in 
decree—Ris judioata—Eindiwr/s not embodied 
in the decree -Duty of parties —Amendment of 
decree. —Although thd aecision in a former suit 
becomes immaterial for the purposes of that 
suit and the defendant had no opportunity of 
appealing against it because the decree was in 
his favour, it would be binding as res judicata 
on him. i25 W.K. 225. 12 B.L.R. 304 = 20 W. 
R. 377 and 1 G. 141 = 25 W.R. 1 = 2 I.A. 283, 
R.) [lYoi F., y G.L J. 193, 18 0.647, 3l P.R. 
1898 ; R., 18 13. 597, 17 A. 174 = 15 A. VV. N. 
47, 24 G. 900, 9 G.W.N, 60 J It the material 
findings in a case are not, as they ought to be, 
embodied in the decree, the parties must, to 
avoid being bound by decisions agaiust which 
no appeal lies, apply for amendment of tbe 
decree in accordance witn the judgment. 

Niabiut Khan v. phadu liULDiA. 6 C. 
319 = 7 0 L. R. 227, F.B. {Not F., 9G.L.J. 
493. 18 C. 647; Dtss., 4 AI. 131; R., 22 M. 364, 

56 P.R, 1904 = 84 P.L R. 1904.] 

[SO)—Jurisdiction—Competent Court wrongly 
deciding question arising in siiU. —if a Gouco is 
competent to hear and to decide a suit, it is 
competent to decide it wrongly as well as 
rightly, and as long as the decision stands un- 
reversed by a higher tribunal on appeal, it is a 
valid and binding decree. Tne mere fact that 
a Gourt competent to hear and decide a suit 
decides it wrongly on a question of limitation 
does not m tke the decree, though unreversei 
and final, a nullity. NathU Ram v. KALIAN 
Dass. 26 a. 522 = 1 A.L.J. 217- (25 3. 337, 

22 A. 270, R.) [R.. 7 P.R. 1906 = 56 P.L.R. 
1906, 6 Ind. GiS. 98.] 


(31)-Ciu. Pro. Code {Act Vltl of 1359), 
ss. 32, 36— Dismissal of suit under s. 32 — 
Fresh suit, on same cause of action—Whether 
legal. — The fact that provision is expressly 
made in s. 36 of the Oiv. Pro. Code, to the 
effect that when plaints are rejected under ss. 29 
to 31, the plaintiSs are not precluded from 
bringing fresh plaints ou tbe sime oaa.se of ac¬ 
tion .-iUggests the infereuce that, when a plaint 
is rejected under s. 32. a frL-sh plaint cannot be 
entertained on the same cause of acti m, as an 
“Appeal lies from that order of rejecvion. NAGAR 
Y. BHAGWANDAS, 81 P.R 1878. 


Res Judicata—continued, 

-2.—Adjudications—confinwed, 

(32) Adjudication between co-defendants — 
Right of appeal. —Where an adjudication bet¬ 
ween the defendants is necessary to give the 

appropriate relief CO the piaintifi, the adjudi¬ 
cation will be res juiicata between the defend¬ 
ants Hs well as between the plaintiff and de¬ 
fendants, with a right of appeal. MOOLCHAND 
DOULAT v. MOOLCHAND KHUBCHAND 16 
C. P.L.R 42. (18 B. 520. F.) 

(33) S, 11, Civ. Pro. Code, 1908— Two suits 
One Judgment, but two decrees—Appeal 

against one decree—Finality of the other decree. 

Tqo Code of Civil Procedure requires a sepa¬ 
rate judgment and decree for each suit for 
appeal, Aud two or more decrees cannot be 
challeug-d by one appeal. A decree, unless it 
be a decree, which la a nullity by reason of, for 
example, fraud, canuot oe superseded, except it 
be upon^appeal in the regular course. An Ap¬ 
pellate Court is bound to apply the rule of res 
judicata, even though the decision pleaded in 
oar is the decision of an inferior Court, provided 
that that Court was competeuc to decide the 
case. Where, therefore, two suits were tried 
together and disposed of by one judgment, and 
a aecree was passed in eacn suit, but an appeal 
wa.- preferred against the decree in one of the 
suits only, held that the appeal would be bar¬ 
red by the ocner decree which stood unreversed, 
aud was b.uding upon the appellant. Zaharia 
y. Debia. 7 A.L.J. 861, F.B. = 7 Ind. Gas. 
136. (lO A. 123, 11 A. 148, 12 A. 578. Appr.d 
F., 29 A. 730, Overruled ) [E., 7 A.L.J. 995.J 

(34) Civ. Pro. Code, s. 13—Two connected 
suits—Appeal in one suit, the decree in the other 
itieanwhile bLComing final—Effect. -One K T 
brought cwosuics, the one, to redeem a mortgage 
of a 4 anna share in a village, against A and M 
and the other for a declaration of his right to 
redeem a 3 anna share out of the above men- 
tioued 4 anna share, against Band M. The 
plamtifi oDtained decrees in both .suits. No 
appeal was preferred in the first suit. In the 
second suit an appeal was preferred by the de¬ 
fendants, but, by the time that appeal came 
on for hearing, tbe decree in the first suit had 
become final. Under these circumstances, it 
was hold chat, so far as the appellant M was 
coucerued. he was precluded from questioning 
the title of tbe plamciff which had been affirm¬ 
ed in the first suit. KESHO Tiwari v. Sarju 
Kuar, A.W.N. 1893. 221. [F., A.W.N. 1908, 

{3b)-Civ.Pro. Code, s. 13-Res judicata— 
Cross appeals from one decree —Appeal from one 
of the appellate decrees but not from the other.— 

If an isma decided against a party is embodied 
in two decrees and that party appeals from one 
of them only, the ocher decree on becoming 
final operates as res judicata and precludes the 
Original and Appellate Courts from deciding 
that issue again. ABDUL BaSIT v. Ashfao 
HUSAIN. A W N. 1908, 211 = 4 M.L.T.172 UO 
A. 123. A.W.N. 1890. 183. A.W.N. 1893, 190 
221. F.\ 29 M. 333,16 C. 233, 33 C. 1101, 29 A* 

730, Diss.) 
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Res Judicata-“Continxied* 

-2.—Adjudications— continued^ 

(36) —Res judicata— C?*oss appeals—Death of 
plaintiff—Legal representative brought on record 
in plaintijff's appeal — O^wission to add in, deten- 
danCs appeal — Both appeals decided in favour of 
plaintiff—Right of plaintiff to execute the ivhole 
decree .—Wherein cross appeals by both parties 
to a suit decreed in part plaintifi died and his 
representative was brought on the record in the 
plaintiS’s appeal but the defendant omitted to 
do so in his appeal, held, on both the appeals 
being decided in favour of plaintiS, that bis 
representative was entitled to execute ibe 
decrees in both, as the decision adding plain- 
tid’s representative in the one appeal was res 
judicata so as not to adect the right to execute 
the other decree in appeal by reason of defend¬ 
ant’s omission to add the legal representative. 

8ANOLI Biiii V. Kapur Chand, A.W.N. 1888, 
83. 

(37) — Compromise of appeal—Effect of, —The 
fact that an appeal against a decree was com¬ 
promised and withdrawn, does not preclude 
the decree becoming final, and hence operat¬ 
ing as res judicam. VYTHILINGA V. VlJAYA- 
THAMMAL, 6 M. 43. [R., 15 B. 370, 64 P.R. 
1903 = 87 P.L.R. 1903 = 40 P.W.R. 1908 ] 

(38) —Cit). Pro Code {Act XIV of 1882), s. 13 
—Res judicata— Pre e^npttotit suits by rival 
prC’emptors—Final decision in 07ie suit operaUs 
os res judicata in o/^er.—Where, in the pre¬ 
emption suits filed by rival pre-emptors, the 
plaintifis are impleaded as defendants in each 
other's suits and a decree is passed in the suit 
instituted first, and the unsuccessful pre emptor 
files appeal against the decree passed in the 
suit in which he is defendant, but omits to file 
appeal in the counter-suit, the decree not 
appealed against operates as res judicata, and 
the appeal in the other suit oannot be heard. 
The Appellate Court may in a fit case keep the 
appeal pending and allow the appellant time 
to enable him to file the appeal in the other 
case. GURMUKH SiNGH v. HARI OHAND, 
104P.L.R. 1903 = 8 P.R. 1901. (A.W.N. 1887, 
301. 83 P.R. 1889, R.) 

(39) — Pre-emption decree — S. 2, Ciy. Pro, 
Code, 1859—XXllI of 1861, s, 11.—Plaintiff 
having obtained a decree for pre-emption 
against defendant in respect of certain land 
with trees on it, obtained possession of the same. 
He DOW sued for the value of the said trees 
which had been out and removed by defendant 
during the pendency of the previous suit. Held 
that the matter was res judicata (8.2, Civ. Pro. 
Code). Whether the value of any missing trees 
could be deducted from the price payable was a 
question properly determinable in execution or 
under s. 11 of Act XXIII of 1861. and not by a 
separate suit. FUTTA v. BhANI SINQH, 48 

P.R. 1871. 

(10 )—Decrees delermming exactly the saw® 
fnatter one of which decrees has become final — 
Pre-emption, Suit for — Appeal filed beyofid 
time owing to erroneous advice given by pleader 
Sufficient for admitting appeal 


Res Judicata —continued. 

-2.— AdjudicatloDB — continued, 

filed beyond time — Limitalio7i Act, s. 5.—Cer¬ 
tain persons sold a share in a village to one E 
on the 7th February, 1899. On the 4ih February 
1900, S.K-, G P., and S entered into an agree¬ 
ment in writing. This agreement recited the 
fact of the sale, that S.K , G.P., and 8 had a 
right of pre-emption, that G.P. was entitled 
“ in every way,” and that S.K., G.P.,andS 
with an unanimous opinion claimed for pre¬ 
emption," and then provided as fellows: 

‘‘ Therefore, we with the consent of each other 
do covenant and put into writing that the 
law costs and miscellaneous expenses incurred 
in the pre-emption (suit) shall be borne 
by S« K. and S, besides, after the disposal 
and success of the suit, each party shall pay 
the principal money together with law and 
miscellaneous costs in proportion to the 
share which he buys and shall be entitled 
to the said sharo." Two days later, that is, 
on the 6th February, 1900, G. P. instituted 
a suit against the sellers and the purchaser 
to enforce bis right of pre-emption. On the 
same day, 3< K. instituted a suit against the 
same persons to enforce his right of pre-emp¬ 
tion. In his plaint, be referred to the agree¬ 
ment, and he alleged that, after its execution 
“G.P. acting on some poliov colluded with the 
purchaser and through bis help and at bis 
cost made himself a separate claimant.“ G. P'a 
suit was numbered 32 and S. K.’s S3. S. K. 
was made the 7th defendant in suit No. 32 
and G. P. was made the 7t>b defendant in 
suit No. 33. The Subordinate Judge decided 
the suits by bis judgment in suit No. 33 in 
which he passed a decree to the effect 
^Decreed that on payment of Rs. 6,000 up to 
15th October, 1900, G. P. plaintiff in case No. 
32 or S. K. plaintiff in this case (No. 33), or 
both of them, or any of them shall take posses¬ 
sion by right of pre-emption of the 1 anna 6 
pies share in question sold under the deed dated 
the7tb February 1899, but, in case of default in 
such payment, ordered that both the suits shall 
stand dismissed with costs. If one of the 
plaintiffs pays tbo money and the other does 
not, tbo payment by such plaintiff shall be 
taken as being made in his own oase and he 
shall bo deemed a decreed pre emptor, but, if 
each plaintiff pays the same in his case, the 
question as to who is tho person to enforce 
pre emption shall be determined by lot, and in 
couformiby with tbo result of such lot, the 
unsuccessful plaintiff's suit shall stand 
dismissed against the vendee and the yen- 
dors, but not against defendant No. 7 in 
eicb oaso, it being open to them (plaintiff 
or detendav't No. 7 in oaoh case) to ask event¬ 
ually against each other any relief that 
might be based on the genuine terms of the 
agreement dated the 4th February 1900." A 
similar decree was made in suit No. 82. In 
both suits G.P. appealed to the Judicial Com- 
missioner. The appeal in suit No. S3, the time 
for presenting which expired on the 91st Sep* 
tember 1900» was not presented till 26th August 
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jRes Judicata —coatioaad. 

—2.—Adjudications—continued. 

1901. The Court was asked to admit it under 
the provisions of s. 5 of the Limitation Act, 
on the ground that the appellant had sufficient 
cause for not presenting it within time, inas¬ 
much as, at the time when he preferred the 
appeal in suit No. 32, he consulted a pleader 
as to whether an appeal in that suit should 
only be preferred or appeals in both suits should 
be preferred; and, as he was advised by the plea¬ 
der that it would suffice to prefer an appeal in 
suit No. 32 only, be preferred an appeal in that 
suit only. But on the 26th August 1901, the date 
fixed for the hearing of that appeal, he was told 
by another pleader that he should have preferred 
appeals in both. He had no personal knowledge 
as to whether one or two appeals should be pre¬ 
ferred and in preferring only one he acted 
honestly and ou the advice of the pleader first 
mentioned. The truth of this stacemeat <A the 
appellant (G.P.) was accepted by the Court. 
Seld, that the circumstances that the appel¬ 
lant did not prefer the appeal within time in 
consequence of having l^en erroneously advised 
by a legal practitioner not to prefer the appeal 
was not a sufficient cause for not presenting it 
within time, aod that his appeal in suit No. 33 
should be dismissed Held, farther, that the 
decree in suit No. 33, which determined that 
K had a right of pre-emption, having become 
final, the Court was debarred from trying that 
question in the appoal in suit No. 32 by thf» 
principle of res judicata. GAJADHAR *PER- 
SHAD V. MUSSAMAT LACHMIN, 5 O.C. 384. 

(41) —Case taken up and enquired into on 
verbal application — Irregularity .—In this case, 
the Sfittlement Officer called on the plaintiff, 
in the presence of the defendant’s agent, 
seemingly on his verbal application, testate his 
claim to the village in question, which the 
plaintifi did. The Officer then passed a decree 
for proprietary rights in favour of the defend¬ 
ant, which was confirmed on appeal. In a 
suit to set aside these decisions, it was contend¬ 
ed that they were not judicial ones, but were 
vitiated by the Settlement Officer having no 
jurisdiction inasmuch as he took up the case 
without any proper petition and dil not carry 
out the proper procedure which should have 
prevailed in a judicial trial. Held that the 
suit did not lie as it was perfectly clear that 
both parties looked after their interest to the 
best of their power and that the Courts went 
thoroughly into the claims of both parties and 
gave well-considered judicial decisions. Muij- 

IjIk Sher Bahadur khan v. mullick 
PUTTEH SHUR khan, 60 P.R. 1870. 

(42) —Prior suit for possession—Occupancy 
fights set up by defendants —Defendanp refer¬ 
red to separate suit —Res judicata.—In a previ¬ 
ous suit for possessioQ, the present plaintiSs, 
then defendants, pleaded their right as occu¬ 
pancy tenants. The suit was decreed and the 
defendants therein were directed to bring a 
separate suit to establish their occupancy 
rights, and they accordingly institutea the 

G. VHI—75 


Kcs */uaicafa—continued. » 

2 .—Adjudications—confint^ed, 

present suit. Held that the decree for possps- 
sion in the former suit* though erroneously 
Ignoring the then defence of the present 
plaintiffs on the ground of occupancy and 
leaving the question of their status undeter¬ 
mined. was a bar to the present suit. The 
remedy of the plaintiffs was to have appealed 
from the decree passed against them. KALA v 
WILAYAT,45 P.R. 1879. [D.,25P R. 1884.] 

(43) Suit relating to occupancy rights _ 

Decree passed before passing of Tenancy 
Act, 1868 Second suit relating to same 
rnatter after passing of Res judicata— 

Compromxse-Tenancg Act, s. 2. effect of.-In a 
suit tried by the Court of the Superintendent of 
Settlement, with the aid of assessors, the plain¬ 
tiff A claimed proprietary rights in a certain 
land, and the Court, in accordance with the 
finding of the assessors which was accepted by 
both parties, passed an order that tbe defend- 
ant B should be allowed occupancy rights 
for 7 years. After the expiry of the 7 years 
A served a notice of ejectment on B, and the 
latter brought the present suit claiming to 
hold the Und as a tenant with rights of occu¬ 
pancy under s. 5 of the Tenancy Act, 1868 
which was passed subsequent to the decision 
in the former suit. Held that the decision in 
the former suit barred the present suit. Per 
Plotoden,J. The order in tbe previous suit was 
e. judgment of a competent Court in a contested 
suit and notmereJy an order giving effect to a 
compromise between the parties, and barred the 
plaintiff s claim, by ihe rule of res judicata- 
the claim was also barred by s. 2 of the 
Tenancy Act. If the order in the first suit be 
regarded as one merely based on compromise 
so that it could have no effect as a judgment 
upon the matter in dispata. cbe compromise 
itself would furnish a complete answer to the 

second suit to establish the disputed claim, Per 
Fitzpatrick, J. The judgment in the first 
suit was pas-ed by consent of parties and was 
based on a compromise of a doubtful and 
disputed claim and the present suit was barred 
by the general law relating to res judicata, 
according to which a decree by consent is re¬ 
garded as an estoppel (7Masi of record. BAarn 
KhaNv. SujA, 77 P.R. 1877. jR >2 PD 
1879, 67 P.R. 1880. 104 P.K. im.] 

{U)—Bombay Act, 111 of 1876, s, IS—Suit in 

Mamlatdar's Court—Dismissal for deiault _ Suit 

under s. 9,Spect/zc Belief Act.—K plaintiff,whose 
pUint has been rejected for default in the 
Mamlatdar s Court under Bombay Act III nf 
1876, would be barred byres judicata from 
bringing another possessory suit on tbe same 
cause of acnoo in tbe Civil Court under s. 9of the 
Specific Relief Act, 1877. The rejection of a 
plaint for failure of appearance under s. 13 of the 
Bombay Act III of 1876 i, a hearing and a final 
decision of tbe suit for the purpose of the rule 
ol res judicata in g. 13 of tbe Civ. Pro. Code 

^^amchandra V. Bhikibai 
6B.477. [Diss., 24B. 251; R., 21 B. 9i 25 b’ 

82. 28 B. 601-6 Bom. L.R. 612.] ’ 
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Res Judicata —continued. I Res Judicata —continued* 

-2. — AdjudicatiooB — continued. \ - 2, — Adjudications — continued^ 


(45>— Act X 0/1859,decision passed under, Civil 
Court bound by —This case had been remanded 
to the Judge of the lower appellate Court 
because he had not considered the effect of a 
former decision in an Act X suit and he was 
directed to consider the legal efiect of that 
decision alleged by the plaintifi to be a pre- 
adjuiication in his favour, and he again dis¬ 
missed the plaintifi's suit.—The High Court 
held that he was wrong in saying that a decision 
in an Act X case could not bind a Civil Court* 
An Act X Court is a regular Court, and all 
questions involving title are appealable to the 
Judge, and the present case bad been so appeal¬ 
ed to the J udpe. WOOMESH Chundeu SooTE 
V. Ram Chundeu Mowree, 4 W.R. Act X, 
40. 


I plaintiS’s lease, a subsequent suit for the i6> 
covery of certain other lands forming portion of 
the same parcels on the same title was held 
i barred as res judicata. SUNDHYA M at.a 
V. Dabi Churn Dutt, 6 C. 715. (i m 
H.C. 245, 13 W.R. 64, 2 C.L.R. 33, 8 
C. 145, J*.) [R.. 12 C.W.N. 739*9 C.L.J. 
597.] 

(49)—XfX of 1863, ss. 8 and 9—Adjudi~ 
cation of title — Res judicata. —An adjudication 
of title by a Collector under s, 8 of Act XIX 
of 1863, which, under 8.9, becomes final by not 
being appealed against, is res judicata and 
cannot be re-openod in a civil suit. HARSAHAI 
MAD V. Maharaja Sinqh, 2 A, 294. [F-. 5 

i A. 280= A.W.N. 1883. 20; D.. 2 A. 839.] 


(46) — Act YIII of 1869, s. 2—Res judicata 1 
—Joint right declared in first suit—Separate ! 
share claimed in second suit—Mode of enjoy¬ 
ment—Ijmalee properfj/.—Plaintiff sued for a 
declaration of his right to occupy one half 
of a chundee mundul for pooja purposes, to a 
joint right in which he bad been previously 
declared to bo entitled. Looking at it as an 
attempt to reverse a previous decision passed 
in a suit in which the plaintiff claimed a 
separate share of the chundee mundul but in 
which the Courts declared him entitled to joint 
possession of it, the suit was not maintainable 
under s. 2, Act VIII of 1859 ; but regarding it 
as a means of obtaining from the Court an 
order as to the mode in whioh an ijmalee 
right should be exercised, it was equally 
untenable. The mode of enjoyment of ijmalee 
property is a matter for private arrangement, 
and not for judicial determination. ROMESH 
CHUNDER BHUTTACHAUJEE V. SOORJOO 
COOMAR BHUTTACHAUJEE, 5 W.R. 90. 

(47) “S. 13 {Civ. Pro. Code, 1882)— Res 
judicata—Selami and tehtoari cesses agreed to 
bo paid under kabuliyai—Previous decision 
disallowing the same. —Plaintiff sued a ATofenr- 
aridar for rent and, also, for certain illegal 
cesses known as selami and tehwari on the 
basis of a kabuliyat, under which the defendant- 
mokuraridar had agreed to pay the same. 
The defendant denied his liability to pay the 
cesses and relied, in his support, on a judg¬ 
ment between the same parties and in relation to 
tho same property in a suit for a previous 
fasli. Held, tho claim for the cesses was res 
judicata, the judgment in tho previous suit 
having declared the non-liability of tho defend¬ 
ant to pay tho same. Rajah PADMANAND 
Singh Bahadur v. Radhe Singh, 9 C.W N 
469. 

(48) —Ciu. Pro. Code, 1882, s. 13— Suit for 
recovery of lands.—Wharo a prior suit for the 
reoovory of lands, claimed as a portion of 
certain parcels situate in a mouza leased in 
putni, was dismissed on tho grouud of those 
parcels having been included in a putni lease 
of an adjoining mouza, granted prior to tho 


(50) —Landholder and tenant—Ejectment of 
tenant by order of Revenue Court—Suit by 
tenant in Civil Court for declaration of title- 
jurisdiction —Res judicata —Act XVIII o/ 1873 
{N. W. P. Rent Act),ss. 34,93 (6)—Ciu. Pro, Code, 
s.13.—Whore the question of a teuant’sliability 
to ejectment in consequence of certain acts 
committed by him, being made exclusively 
cognisable by the Revenue Court, is decided by 
such Court, such decision, on becoming final, is 
res judicata, and bars a fresh suit in the Civil 
Court in respect of the same matter. Radha 
Prasad Singh v. Salik Rai, 5 A. 248=A. 
W.N. 1883. 10. (3 A. 85, D.) 

(51) —ilci II of 1901, {Agra Tenancy Acf), 
s. 199— Suit for ejectment in Revenue Court- 
Omission on part of defendant to plead title in 
himself. —In a suit for ejectment under Act II 
of 1901, tho defendants did not plead their own 
title to the plot in suit, and, in fact, did not 
oppose tho suit for ejectment. Held that a 
subsequent suit, brought in a Civil Court by 
the then defendants, for proprietary possession 
of the same plot, was barred by the principle 
of res judicata. BIHARI v. SHEOBAL.AK, 

A.W.N. 1907, 189 = 4 A. L.J. 545 = 29 A. 601. 
(A.W.N. 1904. 109. 141. 27 A. 669. D.; 
A.W.N. 1907 1.6, R.; 29 C. 707. Disc.) 
[R., 6 A.L.J. 259. 

(52) —Res judicata—D.^cision in rent suif — 

Ex-parte decree — Civ. Pro. Code {Act XIV 
of 1882), s. 13.—Tho rule of res judicata 
may be applied, although the decree in the 
former suit was passed ex parte. Where an 
issue was raised on tho points now called in 
question, and tho issuo was heard and finally 
decided by tho Court on the previous occj&ion 
in tho rout suit, tho rule of applies, 

although the suit was deoidod ear-parfe. KARA 

Chandra Baiuagi v. Bkpin Bkhary Das, 
6 Ind. Gas. 860. (2 Ind. Cas. 11, 

iSS)—Res judicata-- A/af ff r of record— Estoppel. 
—VVhoro, in a previous suit for rent, the Court 
found that tho defendant was not the plaintiff's 
tenant, tho defendant is estopped by a matter 
of record from pleading in a subsequent suit ioi 
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khas possession that he is plaintiff’s tenant. 
FaYJ DHALI V. AFTABUDDIN SiRDAR, 6 

C. W.N. 575. [F., 3 G.L.J. 201, 34 C. 922; 

DoubteddD,, 9 C.WN. 928 = 2 G.L.J. 389- 

D. , 11 C.W.N. 100, N, 7 G.L.J. 483 = 35 C. 
807.] 

(54)—Ciu. Pro. Code, 1882, s. 13— for 
rent based on a lease deed—Subsequent suit for 
possession and rent based on same lease deed — 
Res judicata—Oa^/is Act (X of Decree of 

appsUaU Court on strength of oath of party — 
Confirmation of first Court's decree—Final 
adjudication, — Plaintifi sued to recover a 
paramba with arrears of rent. A prior suit by 
the plaintifi for rent in respect of the same land 
and based upon the same lease deed had been 
dismissed. Plaintifi contended that as the 
former suit was cognizable by a Small Cause 
Court, the present suit was not barred by the 
decision in that suit. Held that the present 
suit was within the competency of the Court 
which tried me other suit, notwithstanding 
that in that other case there could have been 
no second appeal. The suit was, therefore, 
barred by s. 13, Civ. Pro. Code. (17 M. 273, R.\ 
28 C. 78, F.\ 18 M. 189, R.),iOverruled, 29 M, 
195=16 M.L.J.41 = 1 M.L.T. 25, P-B. ; F,, 13 
M.L.J. 23 ; R., 27 M. 63, 13 M.L.J. 134, 9 C. 
W.N. 656.] Where an appellate Court con¬ 
firms the decree of the first Court on the 
strength of the oath of a party to the suit on a 
Question of fact, the decree of the appellate 
Court is none the less a final adjudication. 
Ahmed v. Moidin, 24 M. 444. 


Res </£/d/cata—continued. 

2-—Adjudications — continued. 

the proceedings for settlement of rent under 
s. 104 had the force of a decree. Consequently 
the plaintiff’s claim for rent in kind was barred 
by rule of res judicata. Held, also, that it was 
quite unnecessary in this case to decide whe¬ 
ther the lands were the nij-jote lands of the 
plaintiffs or not, for, in Orissa, occupancy- 
right can accrue in nij.jote and their accrual is 
not barred, as in Bengal, under s. 116 of the 
Bengal Tenancy Act, This section was not 
extended to Orissa, BrahmaNUNDA Maha- 
PATRA V. ARJUN RAUT, 1 C.L.J. 3i0. 




ueyauiy oj resumption by Zamindar^ 
Question decided once—Subseqicent suit between 
same parties in respect of same matter— 

Where the question of the 
l^egahty of a resumption made by a zemindar 
had become final by a decision, of the second 
appellate Court, it was not competent to the 
parties to litigate again in respect of the same 

matter. Venkata Narasimha appa row 

V. SOBHANADRI APPA ROW, 13 M.L.J. 134. 

(57)— Enhancement ~~ Res judicata— 
evidence, discovery of—Review of judgment.— 
The question of the right to enhance, having 
been decided in the plaintiff’s favour in the 
former suit, it must be considered as res 
judicata in this suit for eubanced rent. The 
course for the defendant when he discovered 
fresh evidence not in his knowledge or newer 
at the time of the first dscision, is to apply for 
a review. BhugGOBUTTY DabbA v Ram 
KANNAYE LOHA, 1 W.R. 167 


(55)— Suit for declaration of nature of rent 
P^jyable by tenant and that plaint lands were 
nij-jote lands — Settlement proceeding fixing 
certain kind of rent, existence of, whether a bar 
to suit—Necessity for adjudication as to nij-jote 
or otherwise of land—Bengal Tenancy Act, 
w. 104 (2) to 107 and Civ. Pro. Code, s. 13.— 
The plaintiff sued for a declaration that the 
land in dispute situated in Orissa, was held by 
the defendants under the plain tiffs on a produce- 
rent and not on a money-rent as shown in the 
settlement records and also for a declaration 
that the lands were the nij-jote lands of the 
plaintiffs and used to be cultivated before the 
plaintiffs and their ancestors. Both the lower 
Courts held that the first question vjeisres judi¬ 
cata by virtue of a settlement proceeding and 
that there was no necessity for determining 
whether the lands were nij-jote or not. Held, 
the Settlement Officer had jurisdiction to deal 
with the question of fair rents arising between 
the parties, becausea settlement of revenue was 
being made in the province of Orissa. That 
bfiiQg so, the Settlement Officer had jurisdic¬ 
tion under sub-s. 2 of s. 104 of the Bengal 
Tenancy Act, He fixed a money-rent and not 
a produce-rent as payable by the defendants to 
the plaintiffs. No objection was preferred 
under s. 105 and no dispute was raised under 
106 and, therefore, under the provision of 
107, the decision of the Settlement Officer in 


assessment—Subsiquent suit—Maintainability, 
—A suit for enhancement of rent was dismissed 
on the ground that the defendant held under 
an unexpired lease. Subsequently, Revenue 
authorities re-assessed the land. A second 
suit was then brought for enhancement. Held 
that the circumstances that the Government 
had increased the assessment will not alter the 
relative position of the parties and therefore 
the second claim was res judicata. Muham 
MAD Gul v. Karam Chand, 6 P.R. 1890. Rev. 

(59)-Res judicata-Rif^/if of Brahmans of 
Mauza Sangal. Tahsil Kaithal to one-fourth of 
khudi kamiQi or hearth tax—Revision—S Ifi 
of Act XVII of 1887. that Brahman^ of 

mauza Sangal Kaithal. are entitled to 

get from the Lambardars of that place one 
fourth of the or hearth tax col 

lected by them, and their right to get it is res 
judicata by reason of a previous decision bet¬ 
ween the parties. Held, also that an order of 
a Revenue Court, which re-opens a res judi¬ 
cata question between the parties, is liable to 
be set aside on revision under s. 16 of Ant 

Bodha ram V. net ram 

4 P.W.R. 1911, ReY. = f0 Ind. Cas. 299. 


m—Suit to enforce award of, for partition— 

Alternative rehe/.-Wbere disputes as to parti- 
tion of family properties had been submitted 
to arbitrators and an award had been made and 
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some properties divided in pursuance thereof, 
bat the partition was not completed on account 
of disputes, held, in a suit to enforce the award, 
that an alternative claim for partition cannot 
succeed, since there has been already a valid 
award. SUBBARAYA CHETTI v, SaDASIVA 
CHETTI, 20 M. 490. 

(61) — Suit for partition — Award, effect of .— 
An award duly passed iu accordance with a sub* 
mission of the parties is equivalent to a final 
judgmeot. To give efiect to it, the subsequent 
consent or approval of neither party is required. 
After an award made for a partition of joint 
property neither party can sue for partition, 
any more than he could, if a decree in a suit for 
partition had been passed. In order that the 
parties should be remitted to their previous 
rights, there must be positive evidence that 
both parties agreed that the former state of 
things should be restored. It is not enough 
that the award was not enforced or that oven 
both the parties objected to it. KRISHNA 

Panda v. Balauam panda, 19 M. 290- [F., 
20M. 490, 33 C. 881=4 C.L.J. 162 = 11 Bom. 
L.R. 20 = 5 M.L.T. 220, 1 S L.R. 286; R., U. 
B.R. 1906, 1st Quarter, Specific Relief, 30.] 

(62) — rartition-proceedings — Determination 
of question of title —Res judicata— Act XIX oj 
1873 {N. W. P. Layid Revenue Act), ss. 113, 
114.—An adjudication of a question of title 
raised between parties to partition-proceedings j 
under Act XIX of 1873, is a bar to 

a suit in the Civil Court between the same 
parties in respect of the same title, although, 
in some respects, such adjudication may have 
been defective or irregular. (2 A. 294 and 8. 
A. No. 129 of 1881, decided on 27th July, 
1881, F.) Such an adjudication, beipg one 
under s. 113 of the Act, can be questioned 
only in the manner provided by the subsequent 
sections, and not by separate suit. BATESHAR 

Nath v. Faizul-Hasam. 5 A. 280 = A.W.N. 
1883, 20. 

(63) ~CiD. Pro. Code (1882), s. 13— Deci¬ 
sions of questions of title in suits under s. 283, 
when operate cls res judicata.—Where in his 
suit under s. 283 of the Code, the claimant- 
objector claims both in form and substance, 
against the judgmcnt-dobtor» a declaration of 
his title to the whole of the property, tho title 
to which is in issue in tho suit, a decree in such 
suit declaring the liability or non-liability of 
tho property to attachment and sale in oxecu* 
tion of the creditor’s decree, must necessarily, 
unless the suit bo decided on a ground not in¬ 
volving the question of title, decide and deter¬ 
mine all questions of title on which the par¬ 
ties to the suit could roly, so that such deci¬ 
sion would operate in any future suit between 
the parties as res judicata on those questions 
of title, though such subsequent suit might 
relate to property not in question in the prior 
suit under s. 283 of tho Code. DwAUKA Das 
V. Kameshar Prasad, 17 A, 69=-A.W.N. 
1898, 3. [i?., 57 P.R. 1907 = 66 P.W.R. 1907.] 
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(64) —Res judicata— Dismissal for default^ 

Questions of title—Civ. Pro. Code, 1882, $. 13. 
—Where, in a former suit between the parties, 
issues had been fixed on the question of title, 
and the suit was dismissed, as the plaintiffs 
bad failed to adduce evidence, which it was in¬ 
cumbent upon them to do, it must be held 
to have been dismissed on the merits, so 
that a subsequent suit for possession of the 
property on the same title would be barred 
as res judicata, Kartick Chandrapal v. 
SRIDHAR MANDAL, 12 C. 563, [R.. 9 C.W. 

N. 679, 6C.L J. 362.] 

(65) — Civ. Pro, Code, 1882, s. 13 ( = s. 11) — 
Dismissal of suit—Decree providing that fresh 
suit might be brought as to part of subject^ 
matter —Res judicata.—Where a suit for posses- 
sioD of immoveable property was dismissed on 
the ground that plaintiff could not prove his 
title to the whole property, although he could 
to tho extent of one-third, it was hold that the 
decision was res fndicaia in regard to the one- 
third, although the decree declared that he 
could bring a second suit for it. and although 
this portion of the decree was not appealed 
against. SUKH LAL v. BHIKHI, 11 A. 187, 
P.B. = A.W.N. 1889. 13. f5 A. 595. 8 A. 282, 9 
A. 155. A.W.N. 1885, 171, ExpL) [R .6Bom. 
L.R. 594; D., 17 C. 398.] 

(66) —Decision in previotis suit for possession, 
holding plaintiff's right barred by reason of an 
agreement — Whether res judicata in a sub- 
sequent suit, after bar of the agreement by 
time, —The present suit for possession was on 
a cause of action identical with that of, and 
between parties virtually tbo same as those in, 
a prior suit, in which, it had been held that 
the plaintiff was not entitled to possession, by 
reason of an agreomot to soil in favour of the 
dofendant. Tho Subordinate Judge dismissed 
the present suit i\s res judicata by reason of 
the prior decision, but the District Judge held 
that the plea of res judicata was not sustain* 
ablo. Setting aside tho decree of the District 
Judge held the fact that the agreement to sell 
in favour of defendant was enforceable by him, 
at the time of the prior suit, but had ^oome 
barred by time, at tho time of tho subsequent 
suit, could not prevent the operation of the bar 
by res judicata. ADAKKADAM CHETTIAR v. 
RAMAIiINGA CHETTIAR, 29 M. 320. 

(67) — Civ. Pro. Code. s. 13—Suit for joint 
possession—Prior suii for same relief disnjissed 
—Res judioata,—The plaintiffs had brought a 
suit against tho defendants for exclusive pos¬ 
session, and, in the alternative, for joint posses¬ 
sion of the plaint land. Tho quostions raised 
in that suit having been brought into issue 
and evidence having been taken, tbo action 
was dismissed. The Court in dismissing the 
suit, though wrongly, did not reserve to the 
plaintiffs the right to bring a fresh aotion. 
The present suit was for joint possession of the 
same land. Held, that the dismissal of the 
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former suit was a bar to tbe present suit, 

Kudratv. Dinu. 9A, 155=A.W.N. 1887.5. 
(5 A. 695, 8 A. 282, 13 M,r.A. 160. R.) [F., 

9 A. 590; Appr., 11 A. 187.J 


(69)—Ciu. Pro. Code, 1882, s. 13 -Res judi¬ 
cata —Suit for declaration when plaintiff was 
entitled to possession—Passing of decree accord- 
^'*^9Subsequent suit for possession—Mistake 
Of iaw—Maintainability of suit.—There were 
two divided brothers. One of them, in con¬ 
junction with his senior wife and to the exclu¬ 
sion of the first defendant, his junior wife, 
took a son of the other brother in adoption. 
On the date of the adoption he made a settle¬ 
ment of some of his properties upon the first 
defendant for life and with remainder to his 
daughter by her. He dieJ sometime after and 
WAS followed by his senior wife and the adopted 
son successively. Thereupon his brother, 
claiming as the reversionary heir of the deceas¬ 
ed adopted aon. sued for a declaration that he 
was entitled lo succeed to the properties left by 
his brother, including the properties comprised 
in the deed of settlement made by him in 
favor of I he first defendant and her daughter. 
The suit was dismi>sed aa regards the proper¬ 
ties comprised uuuer the deed of settlement-, 
and a decree was passed in respect ol the other 
properties. On the death of the then plaintifi, 
his soQSt the present plaintifis, instituted the 
present suit for possessioQ of the properties in 
re.^pect of which a declaratory decree had been 
pas ed in the former suit. FlaintiSs contended 
that Oil the death of the adopted boy, the first 
defendant, l?eirig only in the position oi 
adoptive step mother, could not succeed to his 
properties aud their father succeeded to those 
properties and on their father’s death, the same 
devolved on them by descent as his heirs. They 
sought avoid the effect of the former decree on 
theground that it proceeded on a mutake of law, 
namely, that tbe first defendant was entitled 
to succeed as adoptive mother and that their 
father was only presumptive reversioner on her 
death. Held, that the express adjudication in 
the former decree, that tbe plaintiff’s father 
was entitled to succeed to the properties now 
sued foe only on the death of the first defendant, 
necessarily implied that the first defendant and 
those claiming under her were entitled to the 
possession and enjoyment of the properties 
during her life-time. When such declaration 
was embodied in the decree itself, it was im- 
materiai that no question or issue was actually 
raised and decided as to whether or not plaint¬ 
iffs’ father was entitled to succeed to the 
properties on the death of the adopted boy as his 
immediate heir, which was the claim on which 
the present suit was founded. The plaintiffs’ 
claim could not be allowed and declared in the 
present suit and plaintiffs put into possession 
by ejecting defendants, without setting aside 
the prior decree. Tbe present suit was there¬ 
fore barred as res judicata, quite independently 
of explanation I or explanation II to s. 13, Civ. 
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Pro. Code. Kaveri AMMaL v. SaSTRI Ra- 
MIER. 26 M. 104 = 13 M.L.J. 58. [R,. 13 M, 

L.J. 448, 90,0.243, 30 M. 461^17 M L J. 
250, 44 P.R, 1908. 26 M. 760.] 

(69)—Decision as to point pleaded by one de¬ 
fendant and supported by another aejendoni to 
be res judicata between them.— Tho plaintiff, S, 
brought a suit against the defendant, C. for 
possession of a deceAsed Hindu’s property on the 
ground chat, he became entitled to iv- by survi¬ 
vorship. The defendant, bssides pleading 
adoption, custom. &c., also pleaded that, if his 
adoption was invalid, it was not the plaintiff 
but one R who was entitled to the property by 
light of inheritance. In consequence of this 
last plea, It would seem, R instituted a suit 
for possession of tbe property. The Subordi¬ 
nate Judge thereupon mad.^ R a defendant to 
the plaintiff, b s suit and S a defendant to her 
suit. In the suit of R, it was pleaded by the 
present defendant, C. that R haa a better right 
than tbe present plaintiff, S- Tbe Subordinate 
Judge held that R bad no title as against the 
plaintiff, S, and accordingly decreed to claim of 
S and dismissed that of R who did not appeal. 
The delenaaiit G appealed, making the plaint¬ 
iff. S. alone a respondent. Held, that the 
quesiiou whether it was H or tbe plaintiff, S, 
who had a better title was res judicata between 
the plaintiff and R as well as between the 
plaintiff and the defendant, C. Chun'NI LAL v. 

Srimandir Das, 9 O.C. 12S. B. 

(70)—Ciy. Pro. Code {1^82}, s. 13 ( = s 11 
Present Codtj’-hKS judicata - Sutf by puisne 
inortgagee—Prior mortgagee's omission to plead 

r sale—Siibseguent suit 
on puisne mortgage, not maintainaole.—XC ia 
a suit by a subsequent morigAgee for sale 
of the mortgaged property, a prior mortgagee 
who is imple-tdtd as defendant, fails to plead 
his prior mortgage and his right to have 
it redeemed, and a decree is passed for sale 
of the mortgaged property, but not subject 
to his prior charge, a subsequent suit by him on 
his prior mortgage will be barred by Expl. II 
to s. 13, Civ. Pro. Code, SRI GOPAL v. FIRTHI 
SI^^GH. 24 A. 429. P.C. = 6 C.W.N 889 = 4 Bom. 

L R. 827 = 29 I. A 118 = 8 Sar. 293. [F. 

2 C.L.J 574; Rel. on, 31 C. 428; Expl., 1 O.L.j! 
248. 1 C.L J. 337; R , 7 O G. 15-2. U.B.R, 1906 

ind: Gas: 

913 —5 C.L.J 611, 12 O.WN. 292 = 7 CLJ 

504, 10 OG. 146. 12 O.W.N. 862 = 8 g‘lV 

92 = 35 C. 979, 12 O.C 347, 9 C.L.J. 78 = 3 

Ind. Gas. 686, 13 M.L.J. 448 = 26 M 760* 

Appf,. 17 M.L.J. 301 = 2 M.L.T. 330 = 30 M.’ 
353 ] 

(71) Dhmissal of suit for ;3ossessio?i— Second 
suit for redemption by same plaintiff—Res iudi- 
oata—4ci VIII 0/ 1859, s. 2.—A suit, tot pro- 
prietary possession of a house having been dis¬ 
missed on the ground thH.t tbe defeudant had 
been in adverse possession, the plaintiff brought 
a second suit for redemption against the same 
defendant, alleging that the house had been 
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mortgaged to defendaot by the plaintiff’s father, 
and the defendant was in possession as mort¬ 
gagee, Held, that, as the plaintifl had an 
opportunity of bringing the question of mort¬ 
gage before the Court in the former suit and 
failed to do so, he could not rest a new suit on 
that ground, and that the second suit was barred 
by 8. 2 of Act Vlff of 1859. P^R[ MaL v. 
VasandRam. 33 P R. 1877. 

{72}—Civ. Pro. Code, 1882, ss. 13, Expl, II, 
42, 43— Dismiss'll of suU for redemption of 
mortgage—Subsequent suit for redemption of 
nnof/ier morfpag'e.—Though the subject of res 
judicata was dealt with more comprehensively 
in Act XIV of 1882 than in the former Code, 
yet, ss. 13 and 43 of the Code of 1882 were not 
exhaustive of the law of res judicata. That 
law was the same under the Codes of 
1877 and 1882 and was substantially the 
same as the English law. The expression 
“the subjects in dispute” in s. 42 signi¬ 
fies ths jural relation between the parties 
to the suit, for the determination of which the 
suit was brought. Toe object of s. 42 was to 
require the pUintif! to bring forward his whole 
case as to the matter of litigation on the ques> 
tion of right involved in the suit and not to 
require him to uuite all the causes of action 
which he may have against the defendant in 
respect of the corpusor object matter of thesuit. 
Where sever^il independent grounds of action 
are available, a party is not bound to unite 
them all in one suit though he is bound 
to bring before the Court all grounds of 
attack available to him with referenjo to 
the title which is made the ground of action. 
Plaintifi, claiming as the daughter’s son and 
legal representative of the original owner of 
certain property, sued for redemption of an 
alleged usufructuary mortgage thereon. The 
defendants, while denying the^ plaintiff’s rela¬ 
tion to the owner as well as the mortgage sued 
upon, pleaded that a portion of the property 
had been usufruotuarily mortgaged to them 
by the said owner and that the samo had boon 
sold to them subsequently. Without deciding 
the question of plaintiff’s relatiou to the owner, 
the suit had been dismissed, on the ground 
that the mortgage sued upon was not proved. 
Thereupon, plaintiff brought the present suit 
substantially against the same defendants for 
redemption of the usufructuary mortgage 
admitted by the defendants in the previous suit. 

that neither of the decisions of the Pi ivy 
Council inli B.L.R. 158 and 20 C. 79. nor 
Expl. If to s. 13, could be relied on as lending 
any supp >rt to the proposition that a plaintiff 
who sought to rodbem a specific mortgage or to 
eject on a specifio lease and failed in such suit, 
because the mortgage, or lease was not proved, 
was thereby precluded from seeking to redeem 
the same property or a portion thereof from 
another speoifio mortgage, or to eject, on the 
strength of his title, the person in possession. 
The real test was whether the cause of action, 
or the transaction on whioh the two suits were 
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based, was the same, and not whether the 
transaction was sought to'be established in 
different modes or by different means. Conse¬ 
quently, the present suit to redeem a mortgage 
other than that which formed the subject of the 
prior suit was nod barred by s. 13, Expl- 11, or 
by s. 43 of the Code. RauaswAMY AYYAR 
V. VaITHINATHA AYYAR, 26 M. 760 = 18 M.L 
J. «8. (21M 91,22 M. 259, Disc.; 25 B. 189i 
D»ss.) [Not F., 6 Bom. L R. 694 ; F., 28 M. 
406, 29 M. 153 16 L,J. 48, E.B.; Appr. , *27 

M, 102 ; 2 N.L.R., 94 ; R., 27 M. 380,1 C.LJ. 
337. 30 B. 395 = 8 Bom. L.R. 296. 55 P.R. 
1907=96 P.W.R. 1907 = 65 P.L.R. 1908. 7 

C.L.J. 504 = 12 C.W.N. 292. 31 M. 386. 12 0.0. 
347.] 

(73) —S. 11, Civ.Pro. Code, 1908, Expl, TV- 
Suif on first mortgage — Order for unconditional 
sale — Non-disclosure of second mortgage^Subse- 
guent suit on second mortgage — Bar. — Where 
a mortgagee holding two mortgages, under two 
separate deeds, of the same property, sued upon 
the first mortgage without disclosing the exis¬ 
tence of the second mortgage, and obtained a 
decree for unconditional sale of the property, 
and where he subsequently sought, by a second 
8uit| to enforce bis second mortgage by sale of 
the same property, field that he was barred 
from suing a soooud time for sale of the property 
on his second mortgage, by s. 11, Expl. IV. 
Cw. Pro. Code, 1903. DlWAN SAHIJRAM 

tahilram V GAgumal Dharamdas, a S.L. 

R.82 = 8Ind. Cas. 216. 124 A. 429, P.C,. 30 M. 

353. F.) 

(74) — S. 13, Ciu. Pro. Code, 1832—Prior 
mortgage of entire share u'ith possession—^Second 
mortgage of two-third share—Sutf for sale on 
second mortgage — Prior mortgagee party~—No 
prayer for possession of one-third —Second suil 
for possession— Kps judicata.—D, father of 
R K, R L and G, mortgaged his property 
to 8 with possessiou Subsequently R K and 
R L executed a simple mortgage of their 
two-third share to B. B brought a suit 
for sale upon his mortgage and offered to 
redeem S. He did not ask for possession of 
G .s share after rodeniptiou. The Court gave 
him a decree ordering him to pay up S’s mort¬ 
gage. B applied for an ordei* absolute praying 
for sale of G’a share after redemption. The 
application was rejeoted. He then brought the 
present suit against G for possossinn of G’s 
oue-third share. Held that the suit wiis barred 
by the ruin of res judicata inasmuch as the 
plaintiff in the first suit ought to have olaimed 
possession of G’s one third share, whioh could 
not be sold in execution of his decree against 
the other two-third. The cause of action for 
demanding possessiou had aoorued when B 
brought the former suit. The right for the 
redemption of the entire mortgage, as then 
interpreted, had vested in B, and to demand 
possession was part and parcel of that 
right. BHURA v. Ghure, 8 A.L.J. 382. {96 
B. 661. i?.) 
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^2, — Adjudicationa^^onii^tweci, 

(75) Act IV of 1832 {Transfer of Property 
Act)» ss. 90| 100—Sttii to enforce vendor's lien 
by Sale-Determination in that suit of vendee’s 
personal liability—Application for decree over 
under s. 90. In a suit foe enforcemsnt of a 
vendor’s lieu by sale of the property, the Court 
further deoided that the defendants caunot, 
either personally or their other properties, be 
held liable for any part of the amount claimed. 
The property sold to them can alone be liable.” 

Sab-equently, the plaintiffs applied fora per- 

sonal decree under s, 90 of the Transfer of 
Property Act, 1882. ifeW. that it was within 
the competence of the Court to determine the 
personal liability or otherwise of the defend¬ 
ants—if not, at that stage, t) pass any decree 
under s. 90—and that the matter so determined 
was res judicata in respect of their subsequent 

application (14 A. 513, 11 A. 486, 13 A. 356, 

A.W.N. 1890, 142, fl.) and it was none cue less 
res judicata because the finding as to the per¬ 
sonal liability of the defendants was not 
embodied in the decree. Uttam Ishlok 
Rai V. Ram Narain Rai. A.W N. 1906, 44= 
3 A.IiJ. 171 = 28 A. 365, (7 A. 606. R-i 

(76) S. 13, Civ* Pro. Code, 1882, Res judicata 
““Suif for sale on a mortgage—Coynprornise by 
which mortgagee accepted a simple money decree 
•^Second suit for sale barre t. —A suit for sale 
oh a mortgage was compromised on the terms 
that the mortgagee should accept a simple 
money decree for the amount of the mortgage- 
deoc, and such a decree was accordingly passed. 
This decree not being satisfied, the mortgagee 
again sued for sale of the mortgaged property, 
HeW that the suit was barred. PlARI LaL v. 
NANDRAM, A.W N. 1908. 265 = 3 A,LJ.. 732 
= 31 A. 19 = 1 Ind. Cas. 561, (33 0.849,/?’; 
26 A. 223, A.W.N. 1905, 152. D.) 

in)—Consent decree — Effect .—A decree by 
compromise is as binding on the parties thereto 
and their privies as the decree obtained on con¬ 
test. Nicholas V. ASPHAR, 24 C. 216. [In 
te South American and Mexican Co., L.R, 
1895, 1 Oh. 37, The Bellcairn, L.R. 10 P.D. 
16l. 18 M. 1, 13 M.I.A. 497. R.) 

(78)— Evidence Act, s, 13— Previous judgment 
inter partes determining question at issue — 
Res judicata—.dc/ VllI of 1859. s 2.—Plaintiff 
in the present suit instituted in 1874, had sued 
the defendant in 1872 for alienating a piece of 
land alleged to belong to the gaddi of a Ohurm- 
eala to which plaintiff claimed to be the 
apparent successor. A decree having been 
then made in favour of the plaintiff, he again 
sued the same defendant for making another 
alienation of a portion of the same land. It 
was held that the previous judgment of 1872 
was a fact and a relevant fact (Indian Evidence 
Act, s. 13) on the issue between the patties 
whether the land belonged to the gaddi or not. 
The judgment therefor© was relevant and 
cogent evidence that the property in question 
belonged to the gaddi and not to the defendant 


Res ./utf/cala—continued. 

- 2 ,—Adjudications— 

by acquisition. It was not therefore open to 
the defendant to again raise the defence thafc 
the land did not belong to the gaddi, the issno 
as to the ownership of the property having 
become res adjudicata between the parties. 
Lachman GiR V. Lahar Singh, 70 P R. 
1875. 

(79)—5. 13—Civ. Pro. Code, 1882—Res judi- 
cata Manager of trust property must set out his 
title in an ejectment sKif.—Plaintiff filed a suit 
to eject defendant in possession of a room used 
as a temple in a house belonging to the plaintiff. 
The plaintiff’s title to the property was not 
sec out in the plaint, and no question was 
raised whether the whole of the property was 
not the subject of a religious trust. He got a 
decree in the Court of first instance, but the 
Appellate Court came to the opinion that the 
house was impressed with a religious trust, 
and that the plaintiff’s claim should have 
bean based upon his right as manager. The 
plaintiff was offered an opportunity of altering 
his claim as manager under the will of the 
person who established the trust. That offer 
was not accepted and toe Appellate Court 
dismissed the suit. The plaintiff subsequently 
brought another suit, as manager under the 
will of the owner of the house who established 
the trus-i, to eject the defendant from the 
room and to get au account of the profits and 
emoluments which the defendant had received 
as manager. Held, that the second suit was 
barred as res judicata, for the plaintiff 
in both the suits was asserting a purely 
personal right in his own personal interest, 
and it was a right which might and ought 
to have been put forward in the first suit. 

Hargovan Ramji V. MuLJi Harjivan, 

11 Bom. L.R. 921 = 34 B, 4l6 = 4 Ind. Caa. 
241. 

(80 )—Claim by a scheduled creditor again^ 
the insolvent after his discharge—Held, that 
a suit by the creditor of an insolvent in res¬ 
pect of debt entered in the schedule prepared 
in the insolvency proceedings of whicn he 
was well aware, was barred as res judicata. 

J.B. Penhearow V. partab Singh, 76 P.R, 
1899 = 24 P L.R. 1900. Notes of Judgments. 

{HI)—Procedure-Fresh suit for portion of 
claim dtsallowed“Extra-judicial advice—Small 
Cause Court — Jurisdiction — Chief Court- 
Powers of interference.—A portion of the plain¬ 
tiff’s claim having been decreed, and the remain¬ 
ing portion disallowed, the plaintiff on the 
advice of the Judge, brought a fresh suit for the- 
disallowed portion. Held,on these facts (l)that 
defendant's answer of judgment recovered, 
would entitle him to a decree upon the produt- 
tion of the first record, for the cause of action 
was the same ; (2) that the extra-judicial advice 
of the Judge had no effect whatever upon the 
right of the defendant. And with reference to 
the plaintiff’s prayer for the exercise by the 
Chief Court of its discretionary powers undec 
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— 2.—Adjudications— continued, 

3. 28 of Act Xf of 1865, field that the said discre¬ 
tion must be exercised on general principles in 
regard lo established rules, and the Court had 
no power, upon a suggestion or a doubt of a 

posaible failure of justice, to alter orders duly 

and formally made upon evidence heard. 

mokuruar Mull v, khodabux. 14 p r’ 

1866. Civ. Ref. 

to set aside decree —Res judicata 
Review —Where a suit seeks the reversal of a 
former decree between the same parties on 
the allegation of the falseness of a fact which 
the forrner decree establishes as true, the suit 
cannot lie. The piaincifi’s remedy is by way of 
review of judgment in the previous suit. 
MALAKSHAHBAZ V. MOWAZ, 31 P.R. 1868. 

(83) — Swif to set aside a decree on the ground 
of fraud—Sole question raised in the suit al¬ 
ready decided in proceedings under s. 108 of the 
Code Of Civil Procedure— Hes judicata.“In a 
suit to eet a^ldcH decree, as having b^ea obtain¬ 
ed against the plaiuiifi by fraud, substantial 
ly the only ground relied upon was that the 
suit bad been improperly instituted against 
the plaintiff as of full age, when, in fact, he 
v^s a minor. Tliis had been decided against 
the plaiuiiff in earlier proceedings between the 
parties under s. 108 of the Code of Civil Pro- 
ccdure. Held that the suit was not maintain- 

t ^^aunak Husain. A.W. 

N. 1907, 191 — 4 A.L.J. 668 — 29 A. 608. (29 A 
212,ir. ; 21C. 3J5,IJ.) ^ 

(84) to set aside deed of relinquishment 
Dismissal of suit for default after partial 

enquiry—Subsequent suit by defendant to en¬ 
force t/ie deed—Applicabiliiy of rule of-Civ. 
Pro. Code, ss. 13 nnd 372—Suif based upon 
registered deed Of release Limitation Act. arts. 
i^andllQ applicability o/.-Tho plaintiff in 
the suit alleged that he was desirous of publish- 
mg translations of certain Sanskrit religious 

books and that the defendant agreed to act as 

the Honorary Secretary in respect of the busi- 
ness of the publication. The publication bo- 
came a lucrative business and was conducted 
ontirdy by the defendant as minager on behalf 
of the plaintiff. Subsequently, a deed of relin¬ 
quishment wai executed, by which the defend¬ 
ant acknowledged the plaintiff’s litlo in the 

business and by which certain mutual agree¬ 
ments were entered into between them with 
regard to the accouuts of the business. The 
dolendant, however, declined to make over the 
stock of the business. Hence the present suit 
by plaintiff, for delivery lo him of the 
books and publications in the possession 
of the defendant. The defendant gontended 
that the deed of relinquishment was exe¬ 
cuted 6euamce and that the plaintiff’s suit was 
barred by limitation. Prior to the institu¬ 
tion of the plaiutiff’s suit, the defendant had 
brought a suit against the plaintiff for a declara¬ 
tion that the deed was benamee. The suit was 
however, dismissed, after the examination of the 
present defendant as plaintiff in that suit in 


Judicata —continued. 

-2.—Adjudications— continued, 

consequence of a report by his counsel that ho- 
had no instructions in the case, on a subsequent- 
day to which it had been adjourned. The pre¬ 
sent plaintiff, therefore, contended that tho 
defendant in consequence of the dismissal of the- 
suit brought by him. was estopped from impugn¬ 
ing the validity of the release deed. Held, the 
deed of relinquishment was in effect a contract 
and the acknowledgment that the property in 
the books and publications belonged to the plain¬ 
tiff contained therein, implied that the property 
in suit was the property of the plaintiff. Hence 
the document fell under art. 116 and not under 
art. 49 and was not. therefore, barred. Held fur- 
tcer, that the issue raised in the suit on behalf 
of the defendant bad previously been an issue- 
raised by him in the prior suit, i.e., as to whe¬ 
ther the deed of relinquishment was or was not a 
benamee transaction. The matter in issue in this 
suit was directly aud substantially in issue in 
the previous suit between the same parties. The 
question was heard and finally decided within 
the meaning of s. 13, Giv. Pro. Code, because the 
defendant having had an opportunity to prove- 
his case failed to prove it. Cousequently, the de¬ 
fendant was precluded from setting up the plea 
that the deed of relinquishment was not real but 
benamee and the provisions of s. 373, Civ. Pro. 
Code, availed him nothing (19 C. 159. 15 I.A. 
186=^16 0.173, 2 O.W.N. 337 = 25 I.A. 102, 
D.\ 6 b. 482, 8 A. 283. 23 W.R. 58. 10 M. 272, 
13 M. l.A. 160, 12 0. 5G3, R ) But the Court 
having found, on the evidence in the case, that 
the plaintiff did not prove his case that the 
business was commenced by him with bis 
funds, gave a decree for the plaintiff, for an 
account of the stock in trade of the business 
without costs. Roma NATH Das V. MOHESH 
Chunder Pal, 9 C.W.N. 679. 

(85)—Land Xcguisifion Act (I of 1894). deci¬ 
sion as to person entiiLd to coinp^nsafton in 
proceedings under, effect o/.—The question, in 
this case, was with reference to ino binding 
nature of a doeision as lo the rights of persons, 
who claimed compensation in a previous pro* 
coeding under the Laud Acquisition Act, con¬ 
ducted on a reference made by the Collector 
owing to disputes between the said persons. 
Held, that an adjudication as to tbo right of 
persons claiming the compensation in ucourd- 
anco with the provisions of the Land Acqusition 
Act (X of 1870), concluded f he question between 
the same parties was decided by the Judicial 
Committee and there is nothing in the present 
Act (I of 1894) to warrant its being held differ¬ 
ently in regard to similar adjudications made 
under it. CHOWAKARAN MAKKI v. VaYAP- 

PARATH KUNHI KUTTI ALI. 29 M. 173. (20 M. 
69, D ) 

(86}—Application under Administralor-Oene- 
ral*s Act, s 63—Civ, Pro. Code, 1877. s. 13. 

An application by petition under s. 63 of 
Act II of 1874 is a suit withio the meaning of 
8. 13 of the Civ. Pro. Code (X of 1877) and is 
barred by tbo diposal of a similar former ap¬ 
plication in the same matter, though the order 
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passed is capable of being reviewed. ELIZA 

SMITH V. The Secretary of State, 3 C. 
340. 

(87) —Relief granted in former suit possible 
only upon certain findings—!Subsequent suit, 
claim in, to be decided upon same findings 
—Applicability of rule of—Dismissal of suit for 
non-joinder after trial—Limitation Act, s. 14, 
applicability of—Dispossession caused by 
removal of decree, whether, would give fresh 
cause of action—Limitation Act, arts- 93. 142. 
—A, the purchaser of a three-fourths share in 
a certain village, sued lo recover possession of 
the lands, P objected to the suit on the ground 
that he was the prior purchaser of the lands 
and that the suit was barred by limitation. The 
questions for decisions were, whether P was 
barred, by the rule ol res judicata, from setting 
up his title to the lands and whether s. 14 of 
the Limitation Act could save the suit from 
limitation. Held, in a former suit between the 
parties coacerniog a ponton oi the same village 
tbe question of the genuineness of the sale deed 
to P was gone into by the Court of first instance 
and the Court of first appeal. Both the Courts 
found that the sale to P was antedated and a 
forgery and that the sale to A was true and sup¬ 
ported by consideration. Tbe High Court, on 
appeal, adopted these findings in granting a re¬ 
lief which was poosible only ou such findings. 
Therefoie, it was not open for P in this suit to 
plead that hissale-deed was uot antedated and 
nota forgery. HeW.also, ihatthe dismissal of 
a former suit between the parties about the 
same lands on the ground of non j under of 
parties was not for a cau>e of a like ntture 
with defect of jacisdiction, under s. 14 of the 
Limitation Act. The dismiisal of the suit was 
based on findings arrived at by the Court. 
The Courts were able to, and did. entertain the 
suit. CoDsequently, the finding of the former 
suit could not save the present suit from limit¬ 
ation. Further, art. 142 of the Limitation 
Act applied to the suit. Tne plainiifi could 
not treat his second dispossession, i. e., under 
the order of the Court iu tbe fir.'it suit above 
referred to. restoring possession to Pas giving 
him a fresh cause of action. Therefore, the 
suit was birred by limitation (5 B. 3S2, P.\ 
1864 W.E. 4.3, 8 W.R. 373, 22 B. 733, /?.) 
Arc. 93 of tbe Limitation Act would uot aopiy 
to a suit for possess! m of immoveable property 
though tbe defendant pleads that the deed 
whereon the suit is based is a forgery. NARA¬ 
YANAN CHETTY V. KANNAMiMAL ACHI. 28 M. 

338. {16 M. 311, 16 B. 186, F.) [R., 6 C.L-J. 
621.] 

(88) —Property sued for but excluded from 
decree for want of cerdficate under Pensions Act 
—Subsequent suit for such property not barred 

s. 43, Civ, Pro Code— Intentional relinquish¬ 
ment or omission to sue .—In a previous suit by 
the plaintiffs, the present claim was expressly 
included by them, and after a decree in their 

C. VIII—76 
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favour by the Chief Court, the present defend¬ 
ant applied for and obtained a review on the- 
ground that, under s. 4 of the Pensions’ Act 
(XXIII of 1871), the Court was precluded 
from entertaining the suit which reliCed tr 
the property in the present suit, lu the absence 
of a certificate under the Pensions’ Act from 
the Deputy Commissioner authorising such 
suit being tried. On the authority of tbe 
certificate subsequently obtained, the present 
suit was instituted for the property exclud¬ 
ed by the Chief Court from its decree. It 
was argued tor the defendant that there was, 
in point of law, an omission to sue, because the 
plaintiffs had failed to obtain a certificate under 
s. 6 of the Pensions’ Act, without which the 
Court was prohibited, by s. 4 of the Act, from 
entertaining a suit for the property claimed 
The Commis-.iorier proceeded upon the view that 
u was owing !o want of ordinary diligence in 
complying with the Jaw that the plaintiffs were 
not ‘entitled to make’ the present claim in 
the former suit, and that, therefore, they must 
be treated as having omitted to sue for it. But, 
the Chief Court was of opinion that, as they 
actually did sue for it. and as even if they had 
not done so, they were under no obligation 
either to postpone the claim whicn they were 
at the tim-j entitled to make, or to relinquish 
what they might afterwards become entitled to 
sue for, and. as in the previous suit it was decid¬ 
ed that the Court could not then entertain the 
claim. It was impossible to accept the pro¬ 
position that, in ihe previous suit, the plaint¬ 
iffs either omitted to sue for or intentionally 
relinquished tpe claim now made. MUHAM¬ 
MAD Rustam ali khan v. Nawab Muham¬ 
mad AZMAT ALI Khan, 64 P.R. 1882. 

(89) -Civ. Pro. Code. s. 13, Expl. IV—Res 
judicata—«Swi^ for mesne profits by purchaser of 
equity of redemption, dismissal of—Subsequent 
suit by same person for same relief—Whether 
mainiainable.~k suit brought by tbe purchaser 
of the equity of the redemption of a mortgage 
on the allegatiou that the mortgage debt had 
been paid by the mortgagor before sale, against 
the mortgagee for mesne profits of the land for 
tbe harvest subsequent, to the purchase, had 
been dismissed on the ground that no cause of 
action had arisen as redemption bad not been 
effected. Held, io a subsequent suit by him 
against the mortgagoe for the same relief after 
redemption, that tbe claim was res judicata 
under 8. 13, Expl. IV of the Civ. Pro. Code, as 
the previous suit was between the same parties 
and lor the same matter as in the subsequent 
suit, and the plaintiff was not allowed to with¬ 
draw his claim with permission to sue again, 
and as the former decision not having been ap¬ 
pealed against, became final and barred the 
subsequent suit. Prabh Dyal v. Devi DAS, 
69 P R. 1883. 

(90) —Res judicata— Civ. Pro. Code (Act'K. 
of i877^ s. 13, Expl. IV— Previous suit between 
same parties, erroneous dismissal of—Subsequent 
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suit for same relief barred. —It is equally oppos¬ 
ed lo the intention of s. 13 of the Civ. Pro. 
Code, to allow a decision that a suit is barred 
by » positive rule of law, to be treated in a 
subsequent suit as not binding the parties to 
that deci^ioo, as it is to allow a decision upon 
any question of fact which was directly and 
substantially in issue in a f> rmer suit to be so 
treated. Where a suit by landlords to recover 
possession of iheir lands from their tenants, 
has been dismissed by a Court of first instance 
on the erroneous ground that a previous decision 
has made the matter res judicata, the landlords 
are barred from bringing a fresh suit for the 
same relief, suoh dismissal being a final 
decision of matter directly and substantially 
iQ issue between the parties, within the mean* 
s. 13 of the Civ. Pro. Code, Expl. IV, 
and the same question cannot be again tried 
between the parties otherwise .than by an appeal 
^om the first Court’s decision. Umr^ v. 
Ditta. 93 P.R. 1883. 

III. 

s 673 Dismissal of suit in present formf* 
effect of. A suit by an auction-purchaser of 
immoveable property in executiou of a decree 
iiaviDg been dismissed “ in the present form ** 
on account of the non-production of the sale 
certificate by the plaintiff, held th»t suoh 
dismissal was a decision of the suit in the 
sense of s. 13. Expl. HI, that the use of the 
words m the present form” did not amount 
to the permission to sue again contemplated 
by chap. XXII of the Civ. Pro, Code, and that 

^ ^ *fesh suit. 

GANESH RaI V. KALKA Pa ASAD, 3 A. 593« 

Execution of decree—Decision of objec¬ 
tions raised by juAgmeat debtor.—la answer to 
an application for execution of a simple money 
decree, obtained against her deceased husband 
the widow objected that the property sought to 
be taken in execution was in her possession bv 
consent of the heirs of her husband in lieu of 
dower; but this objection was not pressed, and 
was di.sallowcd, and no appeal was preferred 
from the order disallowing it. Held, that the 
same obioction could not bo raised again at a 

subsequent stage of the execution of the same 

“wA hdul Ghafkar, 
A.W.N. 1906. 70 = 3 A.L.J. 198. (24 a ‘282 

^-.ll^AW.N. .238, Z>.) 282, 

ei paying into Court expen- 

ses cf commtmon as ordercd-DismiSsal of suit 

mnf'rh fsmissal-Civ. Pro. Code. 

1882, Ch. Vlt Fresh suit on the same cause of 

acfion—Res judicati-Ciy. Pro. Code. 1882, 

s. 13.—Where a suit is dismissed because of the 

failure of the plaintiff to pay into Court, as 

ordered by it. the expenses of a commission 

which he had applied for. the order of dismissal 

IS not one passed under any of the provisions 

of Oh. VII of the Civ. Pro, Code for want of 

attendance of the parties, but must be considered 
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to be a decision of the suit on the merits, both 
parties being present. Such an order is only 
open to appeal in the regular course of prooe- 
oure^ and another suit on the same cause of 
action is barred by the rule of res judicata. 

Ram Gui/Am Singh v. Harnandan Singh* 

A.W.N. 1883. 168. 

(94)— Ss. 13, 258. Civ. Pro. Codct 1882_ 

Application under s. 258, Civ. Pro. Code, 1882 
to have adjustmerit out of Court recorded — 
Dismissal on merits Subsequent suif to recover 
money paid out of Court— Res judicata.—A 
judgment-debtor applied under s. 253, Civ. Pro. 
Code, 1882. to have an adjustment out of Court 
recorded. The Court dismissed the application 
on its merits, and that order was upheld in 
appeal. The judgment-debtor thereafter brought 
the present buit, to recover the money alleged 
to have been paid by him by way of adjustment 
out of Court. Held, that the provisions of 
8. U, Civ. Pr.. Code, 1908 ( = 8. 13, Civ. Pro. 
Code. 18821 applied and that the suit was 
barred as res judicata. MANURATH SiNGH v. 

Kumari and Ram Singh, U.B.R. 1909. 

2nd Quarter, Civil Procedure, 31. (ll^I.A. 37. 

26 i R ) 

(95) — PMre/tose pendente lite — Ciu. Pro, 

Code^ s. ^3— Res judiccita. — A putoh'iser, 
pendente lite, is bound by the decree passed 
against the persons through whom he claims, 
and cannot, in a fresh suit, claim to go behind 
the decree, on the ground, that it was wrong in 
SO far as it inoluddd thd property ho had pur- 

Zauki lal. e A. 

506 = A.W.N. 1884, 177. 

(96) adjudications held to be no res judicata 
— Eormer suit^^-S. 13. Civ. Pro. Code, 1882 . 
—The expression “ former suit ” in a. 13 of the 
Code moans a previously instituted suit and 
cannot apply to a suit instituted subsequently 
to the suit in which the bar is pleaded. 

Bhana Mal, 57 P.R. 

lo^o ■ 


('I®' ^ °f 1817 ). «• 10. 

12 Ros judicata -Suit dismissed for default no 
oar to subsequent suit for same subject-matter,— 
A suit which was dismissed for default under 
s. no of Act Via of 1859, was held to bo 
no bar with reierenoe to s. 12 or 8. 13 of 
the Giv, Pro. Code, to the institution of a 
subsequent suit by the same plaintiff against 
the same defendants and relating to the same 
subj*)ct.mntter. It was no bar with reference 
to s. 12 because it wa-i iiot pending at the 
ft e 01 the insiitutiou of the second sui6« 
nor was it a bar with reference to s. 13. as the 
matter in issue in it was not finally decided 
between the parties within the moaning of that 
section, inasmuch as the Court could, on the 
application of the plaintiff, have altered the 

104 p'^R SINGH, 
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(98) — Refusal to consider a question. —Where 
the Court reiused to consider a question at all, 
there is no adjudication of it, and so, the 
macttr is not reallv res judicata. DrOBO- 

MOYi Gupta v. c. t. Davis, 14 C. 323. [ii.. 
3 O.G. 273.] 

(99) — Matter substantially in issue in previous 
5uir, refusal by Court to decide, whether 
amounts to final determination within s. 13, 
Civ. Pro. Code. —This was a suit for declara¬ 
tion denying the right of occupancy of the 
defendant in certain land. Defendant con¬ 
tended that, as bis right to an occupancy 
tenure was expressly challenged by the plaintiff 
in a former case, and was put in issue, it must 
be assumed to have been decided against 
plaintiff, notwithstanding that the Court 
expressly left the question undecided. Held 
that the contention was unsustainable inasmuch 
as, though the point was substantially in 
issue, It w-is never decided at all. BaGO v. 
DiwaN, 25 P.R. 1884. (45 P.R. 1879, 84 

P R 1880, B,) 

(100) —Reftisal to consider issues—No res 
judicata. — Where tne Court refused to consider 
a question at all, there is no aojudication of it, 
and so the matter is not roilly res judicata. 
Kokan Mal V. Mir alam, 3J P.R. 1891. 

(101) —Res judicata— Matter pleaded ns con¬ 
stituting res judicata not “ heard and finally 
decided" m the former suit — Civ- Pro. Code, 
s-13, Explanation II.—A plea of res ;Mdicafa 
cannot be maintained where the issue pleaded 
as constituting res judicata^ though raised in a 
former suit, were not adjudicated upon by the 
Court in that suit. YAKUB ADI v. DHANPAT, 
A.W.N. 1892. 238. [Dist., 3 A.L.J. 198 = A.W. 
N. 1906, 70.] 

(102) — Effect of appeal from judgment contain¬ 

ing finding of lower Court—Finding not gone 
into by Appellate Court — Civ. Pro. Code, Act 
Vlil of 1859, s. 2 ; ActX of 1877, s. 13, Expln. 
4.—When the judgment of a Court of First 
Instance upon a particular issue is appealed 
against, that judgment ceases to be res judicata, 
and becomes res sub judice ; and if the Appellate 
Court declines to decide that issue, and disposes 
•of the case on other grounds, the judgment of 
the first Court upon that issue is no more a bar 
to a future suit than it would be if that judg¬ 
ment had been reversed by the Court of Appeal. 
NILVARU V. NILVARU, 6B. 110. [F., 11 A. 

148 = A.W.N. 1889, 42, 5 C.L.J. 653, 1 S.L.R. 
171; R., 9 B. 75, 15 B. 370 ; D., 4 N.L.R. 98.] 

(103) —Ciu. Pro. Code, s. 13—Res judicata 
—Finally decided, —N and U were brothers. N 
4ied first and his share of the property was 
enjoyed by his wife. After the death of U, his 
sons hypothecated their interest in the property 
to the defendant. The grandsons of U inatitut* 
■ed a suit in 1865 against the defendant for a 
fieclaration that their shares of the property 
were not liable for the decree obtained by the 
■defendant against their father. The suit was 
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dismissed in 1866. In that suit, the grandsons 
of U, the plaintiffs stated thac N’s wife was in 
possession of her share of the joint property. 
N’s wife died. Then the plaintiffs again int-ti- 
tuted the present suit against tbe defendant 
claiming to be entitled to the whole of ihe 
estate of N as his heirs. The defendant 
pleaded that tbe suit was barred by tes judicata 
and contended that N was joint with U and 
N’s property also was affected by the decree of 
1866. Held that the suit was not barred by 
resinasmuch as thequestion whether 
the father of tbe plaintiffs (tbe judgment-debtor 
in tbe previous suit) had acquired then any 
interest in tbe property of N, was not heard and 
finally decided in that suit. NatHU Singh 
V. BhupatRam, A.W.N. 1883, IBO. 

(104) Civ, Pro. Code, s. 13—Res judicata— 
Question in issue but not heard and finally 
decided in a prtvious suit. —Tbe appellants 
sued their vendor and the respondent for the 
possession of the property purchased by them 
under a sale deed. Tbe respondent contested 
the suit on several grounds, one of which was 
his right of pre-emption, The Court framed 
an issue to the effect whether the respondent 
was a proprietor and could in that suit claim 
the right of pre-emption. The Court decided 
that tbe respondent should sue separately for 
pre-emption, as the matter could not be decided 
in that case. The respondent then brought a 
a suit for pre-emption against the appellants, 
who urged that this suit was barred by the pro¬ 
visions of s. 13 of the Code of Civil Procedure 
and was res judicata. Held, that the question 
whether^the respondent had a right of pre-emp¬ 
tion in respect of the property was not heard, 
and finally decided in the former suit and that, 
therefore,the present suit was not res judicata, 

Shambhu Nath v. ambika Prasad, 3 0. 
C.273. 

(105) — Erroneous decision of question of law 
— Re-trial of the same question. —The erron¬ 
eous decision, by a competent tribunal, of a 
question of law directly and substantially in 
issue between the parties to a suit does not 
prevent a Court from deciding the same ques¬ 
tion in a subsequent suit according tolaw. (5 
M. 304. 11 M. 396, 28 H. 517, 22 B. 669, 32 
0. 749, R«) The Court cannot, of course, allow 
the correctness of the decree given in the former 
suit to be questioned in the latter suit, on tbe 
ground that the former suit was decided under 
a mistake of law; nor can it pass a decree, the 
effect of which would be to set at naught, in 
whole or in part, tbe decree in the former suit. 

Mangadathammal V. Narayanasawmy 
AIYAR, 17 M L.J. 250 = 30 M. 461. (26 M. 104, 
29 M. 235, 32 C. 749. R.) [F., 18 M.L.J. 548 = 
4M.L.T. 233; R., 20M.L.J. 20 = 6M.L.T. 313 
= 3 tnd. Caa. 701.] 

(106) — Alternative finding, whether operates 
as res judicata.—A sold to C 47 b\ghas of land. 
B sued to pre-empt 23 bighas on the allegation 
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that A owned only that extent of land. lathe 
courpe of inquiry, it was found that, even 
according to B’a allegation. A’s share was about 
28 bighas. In tbo final judgment, the finding 
was;—“Whether B’s allegation was true or 
0 8 allegtaion was true, the suit must fail * 
that the finding could not operate as res 
j'ldicata in a sub'^equent suit between B and G 
Hs to tbe extent of A’s share. HARPAL SINGH 
V. Sheo Mangal, 14 Ind. Gas. 161. 

(107) —“Res judicata”— Question of law .— 
Ao error committed by a competent tribunal in 
deciding on a question of law, which was 
directly and substantially in is?ue between the 
parties to a suit, does not compel the Court to 
repeat its error on every subsequent occasion 
when the same question arises between the 

parties. Pauthasaradi v, Chinna Krish- 
nan, 5 M. 304 (Diss., 15 A. 327, 1 G.W.N. 
687, 28 C. 318, S O.C. 37; Not P., 14 C.P.L.R. 
309; F., 22 B. 669. 28 M 517 = 15 M L.J. 4G6, 
30 M. 461= 17 M.L J. 250 ; ^ppr.. 11 M. 393 ; 
R., 31 B. 128, 32 C. 749 = 9 G.W.N. 466 = 1 C. 

L. J. 176. 22 B. 069. U M. 312, 2 O.C. 261, 26 
B. 25 = 3 Bom. L. R. 450. 44 P.R. 1908; D., 15 

M. 327, 29 M. 225 = 16 M.L.J. 136.] 

(108) —CiP. Pro. Code, 1832, s. 13—Ex parte 
judgment not final decision. —An ex parte judg* 
ment IS not a final decision within the meaniog 
of s. 13. Civ. Pro. Code. SEBLATHAM.MAL v. 
Oliver. 9 M.L.J. 60. (is M. 161, D.\ 7 G. 23 
8 C. 23. 8 C. 275. i<A) 

(109) Ex parte decree, Non‘execution of ~ 
Effect Admissibility in subseguent suit against 
defendant Decree johtther binding on question 
common to both suir.s—Res judicata—C ip. Pro. 
(?Otfe, s. 13, Expl. iV.—If a defendant does not 
think it worth while to contest tbosuit but allows 
the plaiijtifl’s evidence and the judgment passed 
upon it to go unquestioned, he bas no right 
afterwards to dispute the correctness or the 

value of the judgment, merely because he chose 
to absent himself. An ra* parte decree if it 
was never t xecutod.cannot be held tohave become 

hnal within the meaning of Expl. IV to s. 13 

of the Civ. Pro, Code, as it remained open to 
the defendant tn have it set ande But the 
decree is admissible in ovidenci against the 
defendant in a subsequent snt'^ between the 
same pon ies on a question common to that and 
the former suit, and it is not enough for the 
defendant to say that ho absented himself from 
the trial of that question. He must at least 
show grounds which would have justifi-d the 
Court in setting aside the ea: parte decree, had 
ho applied for that, or that owing to some 
frau^d, or some irregularity in the proceedings. 
It should not be treated as binding on him. 

Gunda Singh. 78 

(109-aj Ex parte decree. Non execution of _ 

WheOier bar to subsequent suit between same 
parties-Civ. Pro. Codecs. 13, Expl. ly.^An 
ex parte decree which was never executed can- 
not bar a subsequent suit between the same 
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parties, as the Court which passed the ex parte 
decree could have altered it. Hasan MUHAM¬ 
MAD v. SHAH Muhammad, 78 P.R 1888 
Note. [R.. 78 P.R. 1883.] 

(llOj—Res judicata —TEif/idraipal of former 
suit^Permission of Court.—A suit is not barred 
by the principle of res judicata because, in a 
former case between tbe same parties, and on 
the same cause of aouou, the plaintiff, after 
the evidence bad been recorded, obtained the 
Court’s permission to withdraw the case, with 
permission to bring another suit. SREEMOTEH 

Mona bibee v. Domed Ali. 16 W R 276 
(12 W.R. P.C. 43. D ) ' 

(Ul)—s. 13, Cip. Pro. Code, 1882—Afera 
filing of an, appeal—Effect—Appeal dismissed 
on ground of limitation alone—Effect—Pen¬ 
dency of proceedings by way of appeal—English 
Law—Law xn India.—Tho mere filing of an 
appeal does not vacate or annul the judgment 
appealed against. A judgment still liable to 
appeal, which has not yet been appealed irom 
or an appeal which is actually ponuiug, canoot 
operate as res judicat i. during the inierval 
preceding the appeal or while the appeal ib 
actually pending. (5 C. 246, II A. 143. R.) 
Where au appellate Court dismisses an appeal 
on the ground of limitatiOD alone, tbe appel¬ 
lant is not in a botior position than one who 
is heard but fails l u the merits. In such a case 
the decision of the lower Court on the points 
actually deoided binds the parties to ihe suit. 
(6 B. 1 lO, 7 C. 331. 3 C. 631, 22 B. 216, D.) In 
English Law oven iho pendency of prooeediugs 
by way of appeal is no aiisvver to a pleading of 
estoppel by judgment, though it may be ground 
for applying for a stay o( proceedings For 
India Explanation IV to s. 13. Civ. Pro. Coda 
(18821, lays down a different rule. RAM 
CHANDRA NAU.\IN,4 N.L.R. 98 

(112) —Remuud —Appeal from order of re¬ 
mand Effect of order tn appeal ~ Res judicata. 

An order of High C.>urt, on appeal from an 
order rd rcinaiid. seMing aside the order of 
remand, being merely of an interlocutory kind, 
cannot Have the effect of res judxc'Ua upon any 
point that may be urged in appeal on the 
merits. Any affirmance in suoh order, of the 
lower appellate Court’s findings on the merits 
must be o-msidorod merely as an obxter dtefum. 
Deokishen v. Bansi, 8 A. 172. F.B. = A.W. 

N.1886, 35. [ii., li A. 348, 16 A. 413, 10 0.0. 
350.] 

(113) —S. 13. Ciu. Pro, Code, 1682—Res 
judicata—Riual suifs - Same judgment %n both 
STtifs —One appeal sitfiicxent.—V/heti two suits 
are filed by two persons in respect of the same 
subject-matter (e j/.i for pre-empiion, against 
the same defendant, and they are impleidedin 
each other s suit, and the same issues are fixed 
ill each and the suits are heai^ together and- 
disposed of by one judgment and decree, it is 
not necessary for the party, against whom the 
decree is passed, to file an appeal in eaoh 
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case. It is sufficient for enabling the Court 
of appeal to give a binding decision with 
respect to any matter common to the cases, 
if that party appeals in his own suit, 
though such matter has been decided adversely 
to him in the other suit aho. The adverse 
decision, in the other suit not appealed against, 
.does not preclude the Court of appeal from 
entering into the question in each party’s 
appeal. Jugal Kishork v. Chammo. 151 
P.L.R. 1905, F.B. = 85 P R. 1905. (93P.R. 1888, 
10 A. 123, 16 0. 233. 23 P.R. 1897, 31 P.R. 
1898, 8 P.R, 1904 = 104 P.L.R 1003. R.) [R., 
57 P.R. 1907, 88 P.R. 1908.] 

{114) —Civ. Pro. Code, s. 13— Two suits 
decided by same judgment—Appeal in one suit, 
if barred by decision in the other suit —“ For¬ 
mer suit,*’ what is—Hearing two suits together 
^Irregularity. —A Mahomedan died leaving 
two widows. Each of them brought a suit, 
for the recovery of her dower, from the estate 
of the husband, making the other a party 
defendant. One of the widows. M, having 
claimed certain houses to be her exclusive 
property, and the other, J, denying it, an issue 
was raised in each of the suits as to whether 
those houses belonged to the estate of the 
husband, so as to be liable for the dowers 
claimed, or, were the separate property of M. 
The two suits were, with the consent of the 
parties, tried together and decided by one and 
the same judgment, though two separate 
decrees were made, the Court holding that the 
houses were M’s property. J appealed only 
from the decree in her suit, and it was contend¬ 
ed on behalf of M, that the judgment in her 
suit, not having been appealed from, became 
final, and was a bar to the trial of the issue as 
to the ownership of the houses in the appeal 
preferred by J, in her suit. Held, per Ghose, 
C.J., agreeing with Harington. J. [Rampini, J., 
contra). That there was no separate judgment 
in M’s suit to operate as a bar by way of res 
judicata to the trial of the appeal in J’s suit. 
(16 C. 233. Rel. on : 11 A. 14S, 24 M. 350, R.) 
The two suits ought not to have been heard 
together. The proper procedure indicated. 

Mariamnessa Bibee v. Joynab Bieee, 
10 C.W.N, 934 = 4 C.L.J. 149 = 33 C. 1101. 
[Diss., A.W.N. 1908. 211=4 M.L.T. 172; E.. 
A.W.N. 1907. 245 = 4 A.L.J. 587 = 29 A. 730.] 

(115) —Civ. Pro. Code, ActXIYof 1882, ss. 13, 

158 —Dismissal of previous suit for non-produc¬ 
tion of succession — Thedismi.ssalof a 

previous suit on the same cause of action, on 
the ground that no succession certificate w^s 
produced, is not a decree under s. 158 of the 
Civ. Pro. Code. The non-production is an omis* 
Bioii which precludes the Court from entering 
into the merits at all. The dismissal therefore 
does not operate as res pidicata. PeTHA- 
PERUM.AL CHETTI v. MURUGANDI SERVAI- 
GARAN, 18 M. 466 = 5 M.L J. 189. 

(116) —Stiiis between different parties—Nature 
same-^Evidence same—’Appeal to High Court 
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in one suit and to District Court in others— 
Effect of decision in High Court—Mere guidance 
to Judge.—Three cases brought by three parties 
claiming shares m the same land as against a 

zemindar were tried together. In one. the 

amount being beyond the limit, the appeal lay 
to the High Court; in the two others, the 
appeal jay to the Judge. The two cases 
before the Judge were postponed to await 
the decision of the High Court. After such 
decision, the Judge on that “precedent” decided 
the other two cases. Held, that though the 
decision of one case was not a pre-adjudicatiou 
oinding in law on the other two claimants, yet 

it would go tar to guide the Judge in his finding 
on the facts. G. GREGORY v. HURREE 
KISHORE ROY, 3 W.R. 2. 

{Ill)— Adverse fielding against party—Decree 
not based on such finding— In subsequent suit 
such finding not res judicata.—Where, in a suit 
by a creditor against the debtor’s brother the 

uother contentions. ’ that 
he had become divided from his deceased bro- 
ther and the Court held that that plea was not 
right, though it dismissed the suit as against 
him on the ground that he had not benefited 
by the loan, in a subsequent suit oetween the 
parties the decision in the prior suit on the 

judicata. 

SURYABHAN V. ISHWAR.7 C.P.L R 139 m 
C. 301, 13 C. J7. 18 G. 650, F.) * 

(118) Res judicata — Non suit. —This suit 
was brought at a time when the present defend¬ 
ant had been unsuccessful in the lower Court 
in a separate suit involving the whole of the 

property claimed, which suit had been decided 
m the Civil Court m ihe plaintiff-appellant’s 
favour, and while the appeal was still pending 

i?- kV I decision of the 

High Court above alluded to, the position of 

the parties was reversed, and a decree was given 

in favour of the present defendants. Held, that 

the lower Court was wrong in non-suiting the 

plaintiff IQ this case, and that the case should 
have been allowed to proceed subject to the 
eventual decision of the separate appeal in the 
other case, as the present plaintiff’s position 
^hich he lost by the decision of the Hich 
Court) might be agaiu restored to him by the 
Privy Couucil. With reference to the peculiar 
state of the part.es the case was, by consent 
ordered to be restored to the file of the lower 
Court pending the decision of the Privv Conn 

oil. Gunput Loll v. Khedoo Loll i w' 

R. 365. ’ 

(119) —Civ. Pro. Code Uct V of 19081, s. 11 
Res judicata — Different subjeci-matter. — 

Two houses A and B were purchased under a 
sale deea, dated 15th June, 1881. There was a 
previous litigation between the same narties in 
respect of the house A, in which it was decided 
that the house A belonged beneficially to M and 
not to S. The present suit was brought in 
respect of the house B ; Held, that the decision 
in. the previous suit did not operate as 
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res judicata^ inasmuch as the question of^title to 
the house B was never delermined, nor was it 
in dispute in the previous litigation. KHALIK 
Yah Khan v. Mobarik Begam, 7 lod. Cas. 
386. 

(1'20)— Civ. Pro. Code, 1882, ss. 13 ( = s. 11) 
43 ( = 0. II, r. 2, new Code) —Res judicata.— 
Where a suit for sotting aside an order made 
iii one district, for sale of plaintiS’s interest in 
property therein, was dis,missed, held, that it 
did lint bar another suit to obtain relief against 
an order in another district for the sale of pro¬ 
perty therein belonging to him, or of other 
property not included in the order of s^le against 
which the former suit was directed. Hadha 
Prasad Singh v. Lal sahab Rai. 13 A. 53 
= 17 I,A. 160. P.C. = 5 Sar. 600. [B , 15 A. 359, 
16 A. 390. 24 B. 251, P.B., jO C.W.N. 40.] 

(121) —Ciy. Pro. Code (.4ci V o/J90S), s. 11 — 
Res judicata— First suit between the parties 
deciding on mertis, but jailing on account of 
non-payment oj deficiency xn Court-fee —jS^cond 
suit for trial on the same merits — Practice. — 
In a previous suit between the parties, there 
was a decision on the merits; but the suit tailed 
on the ground that the plaint had been under¬ 
valued ana the plaintiff bad rolusod to pay the 
additional Court-fee. A subsequeotsuit having 
been brought uetween the parties for determin¬ 
ing the same issues, the decision in the first 
case was pleaded as res judicata : Held, that, 
the failure of the first suit on non-payment of 
additional Court-fees was sufficient by itself 
for the dismissal of the previous suit; and that, 
therefore, the findings on the issues on the 
merits not having been necessary lor the decision 
of the suit, could not have the force of res 
judicata. Irawa L.AXMANA MUGALI v. 

Satyappa shiddappa Mugabi. 12 Bora. 
L.R. 766. 

(122) —lb’s. 13 and 43, Civ, Pro. Code, 1882 — 
Partners suiyig for specific sum of xtioney — 
Previous partnership suit wherein adjustment 
of accounts ejfecteu by Amin .—Where some 
partners, parlies in a previous partnership suit, 
brought a suit for tbo recovery of the amount 
due to them under an Amin’s adjustment, in 
the previous suit, held, by jVuiris and Banner- 
jee, JJ, (liampini, J., contra), that the suit was 
not barred. UHANl Ram SaHA v. BhagirATH 
SHAHA, 22 C. 692. 

(123) —Ciu. Pro. Code (Act XIV of 1882), 
s. 13 Former suit —Res judicata— Proceeding 
under Land Acquisition Act (1 of 1894;, does not 
bar subsequent sutf.——A decision in a proceed¬ 
ing under the Land Acquisition Act, cannot be 
treated as a decision in a former suit, so as to 
operate as res judicata with reference to the 
property other than that to which the enquiry 
under that Act related. BasaNT Deo v 
KESHAD Deo, 2 Ind Caa. 853. (12 C. 484 = 
42 I.A. 188. 24 A. 112. D.; 34 0. 466. 20 M. 
269. 7 G. 406 = 9 C.L.R. 117, R.) 

(124) —Decree in prior suit allowing interest 
—Interest claimed in subsequent suit for arrears 
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—Res judicata.—There was no decision in the 
previous litigation between the parties to this 
suit on the question of the plaintiffs’ title as 
assignee of toe Government Revenue. There 
was no previous adjudication of the defendant’s 
liability to piy interest on the arrears and 
there was, therefore, no bar of oonclusiveness 
such as res judicata precluding the agitation 
of that question in the present suit- (Per 
Bannerji, J., Aikman, J., dissenting.) Chandi 
Prasad v. Maharajah MahendraMahbn- 
DRA Singh. 23 A 5 = A.W.N. 1900, 177. 

(125) — Claim for future mesne profits —Judg¬ 
ment silent thereon —Res judicata—Ciu, Pro, 
Code, s. 13— Interest — S. 211, Civ. Pro. Code. — 
Where in a suit for possession of immoveable 
property with past and future mesne pofits, 
possession is decreed with past profits, and the 
decree is silent as to fucur.3 profits, the claim for 
the latter must be held to have been refused, 
but such constructive refusal applies only to 
profits acorued up to the date of the decree, and 
not to those which thereafter accrued before 
delivery of possession. A suit for suoh profits 
would not bo barred under s. 13. Civ. Pro. Code. 
Ramabhadra V. Jaqanatha, 14 H. 328=1 

M. L.J. 171. [Overruled, 15 M.L.J. 462, P.B.; 
F., 32 C. 118; Diss., 21 A. 425. F.B.; R„ 25 B. 
115.] 

(126) —S. 13-Cii). Pro. Code. 1882 — Ree 
judicata — Suif for possession not barred by 
previous suit by the same plaintiffs for mesne- 
profits.—\ suit for possession is njt barred, by 
a suit previously instituted by the same plaint¬ 
iffs for .mesne-profits. (31 M. 405 11 M. 151, 
F., 11 M. 210, R.) The right to mesne-profits 
may exist without any right to possession, 
and the cause of action need not necessarily 
bo one and the same. MUTHUKARUPPA 

Kothan v. Sitha Veerayya Chetty. 5H. 

L.T. 220. 

(127) — Finality of decision^Civ, Pro. Code, 
(.4c<X of 1877), s. 13.—Where, iu a prior suit 
between the same pirties, with respect to the 
same laud, the lower Courts decided the suit 
on tho question of title as well as possession, 
but the High Court, on appeal, decided the 
case on the question of possession alone, with¬ 
out entering into that of title, held, the ques¬ 
tion of title was still open between the parties 
and not barred under s. 13 of the Civ. Pro. 
Code, as tho decision, in the previous suit, of 
the lower Courts, on the question of title, could 
not bo said to be final. GUNQA BISHBN 

Bhugut V. Roghoonath OJHA, 7 C, 381= 
9 C.L.R. 34. [Appl , L.B.R. 1893-1900. 544; 
R.. 3 0.0. 273. 26 B. 115, 5 O.L.J. 653 ; D., 4 

N. L.R. 93.] 

(128) —Cir. Pro. Code, 1877, ss. 331 and 339 
—Specific Relief Act, s. 9—Res judicata, — The 
investigation, under s. 331 of Civ. Pro. Code, 
before its amendmout, was to proceed as in ft 
suit under s. 9 of the Spooifio Relief Act; only 
there was an appeal from the doocee under 
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s. 332, The question tried in such a suit was 
only one of possession and, notwithstanding 
the decree, the parties may proceed to try the 
title in a subsequent suit. CHINNASAMI 

PiLLAi V. Krishna pillai, 3 M. 104. fi? 

14 B. 627.] 

(129) — Decision in pre-emption suit that no 
real sale took place—Whether bars adjudication 
upon that point in subsequent suit by vendee Jor 
possession against vendor—Right of one of two 
or more defendants to appeal from a decree ad¬ 
versely affecting him, even in cases whether 
plaintiff's claim is unsuccessful—'Vho decision 
in the pre-emption suit that no real sale had 
taken place is no tar to an adjudication upon 
that point in a subsequent suit by the vendee 
for possession against the vendor, though both 
the latter were co-defendants in the pre-emption 
snit. (3 A, 152, jP.) In certain cases it may 
be open to one of two or more defendants to 
appeal from a decree which adversely affects 
him, even in a case when the plaintiff’s claim 
is unsuccessful. But the question ‘ who may 
appeal ’ is determinable by the commonsense 
consideration that there can be no appeal when 
there is nothing to appeal about, DHIAN SINGH 

V. Mussamsiat Belas Kaur, 42 P r 1912 = 
123P.W.R, 1912 = 154 P.L.R. 1912 = 16 lad. 
CaB. 127. (9 O.W.N. 584, R.) 

(130) — idortgage — Decree for redemption — 

Fresh suit again for redemption if barred. —In 
this suit for redemptioti of a mortgage, the 
defendant pleaded that a previous suit in which 
redemption of the same mortgage had been 
decreed to the plaintiff was a bar to the present 
suit. Held that the second suit was not barred 
by reason of the previous suit. (86 P.R. 1877, 
F.) nathu Singh v. jrura, i4 P.R. 1881. 
(86 P.R. 1877, R ) [F., 93 P.R. 1908.F.B.= 

164 P.L R. 190S; R., 100 P.R. 1905 = 16 
P.L.R. 1906; D., 43 P.R. 1907.] 

(131) — Civ. Fro. Code, 1882, s. 13—Res judi¬ 
cata— Redemption — Second suit for — Condi- , 
tional decree in first suit not given effect to .— 
Where a mortgagor brings a suit for redemption 
and obtains a conditional decree, but, omits to 
fulfil the condition imposed upon him, he is 
not debarred from bringing a second suic for 
redemption, unless the decree Jays down that, 

if he fails to fulfil these conditions, the pro¬ 
perty will be sold or he will be debarred of 
all his rights to redeem. NaKTA RaAI v. 
Chiranji Lal, 7 A L.J. 185 = 5 Ind. Gas. 
269 = 32 A, 215. 

(132) — Mortgage — First suit by second mort- 
for sale—Discharge of first mortgage by 

second mortgagee under his decree—Second suit 
^y second mortgagee to sell property mortgaged 

first mortgagee — Civ. Pro. Code, s. iH, 
explanation II.—When a second mortgagee 
sued for sale of property mortgaged to him 
and offered, and was allowed by the decree, to 
redeem a prior mortgage, and realised his 
mortgage money by sale of the property 
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rnortgaged to him, held that a second suit by 
him, to sell the rest of the property under the 
first mortgage, which was discharged bv him 
was not barred by the rule of res judicata as 
laid down in explantion II of s. 13 of the Civ 
Pro. Code. AJUDHIA PrasAD v. HAR DaYAL 
3 A.L.J, S4l = A.W.N. 1906, 249. ’ 

(133)—Cm. Pro. Code, s. 13 -Res judicata— 
Mortgage—Redemption suits — Held, by the 
Full Bench, following the principle of stare 
decisis, that it is open to a morigigor who has 
brought a suic for redemption ^»ud obtained a 
decree to bring a second suit for redemption, 

Dhanpat Mal V Jhaggar Singh, 164 P. 
L R. 1908, F.B =93 P.R. 1908 = 133 P W R 
1908. [P-. 100 P.R. 1909.] 


(134)—Cm. Pro. Code, 1882, s. 13—Res 
judicata—Satf for redemption of .mortgage and 
also on lule-Question of title excluded from 
consideration—Dismissal of su>t—Subsequent 
suit on the strength of lease and title, whether 
sustainable.—A brought a suit for redemption 
of a mortgage aod based his suit also on his 
title as Jenmi. The question of title was 
excluded by the Court from consideration and 
the suit was dismissed, the Court having 
found that the property was held only under 
a lease. The present suit was then brought 
on the strength of the lease and also on 
title. The lease was not proved, and as to 
title the lower appellate Court found the claim 
was barred as res judicata. Held, the fact that 
A prayed for relief on title in the previous suit 
for redemption makes no difference, as the 
Court his excluded the question from considera¬ 
tion, aod treated the suit solely as one for 
redemption of mortgage, and that the present 
claim based on title is not barred as res judicata. 

Kundur Chirukandan V. Mannath Kandi 
Chathu, 7 M.L.T. 354 = 5 Ind. Gas. 262. 


Code, 

1882 Res judicata— Dismissal of suit for re¬ 
demption of a mortgage—Suond suit for redemp¬ 
tion of another mortgage of the same properties 
—Suit not barred. —Tlhe dismissal of a previous 
suit for redemption upon an alleged mortgage 
is no bar to another suic for redemption on 
another mortgage in respect of the same 
properties, under the provisions of ss 13 pnd 
43, Civ. Pro. Code, 1882. Ram SAHAi'v 
AHMADI BEGAM, 8 A.L.J, 47 = 9 Ind Caa 53 


(136)—Sitii for redemption—Dismissal for 
non-payment of mortgage-money before suit— 
Second suit for redemption on full payment not 
barred—Transfer of Property Act (IV of 1882) 
ss. 92. 93.—A decree in a suit for the redemption 
of a usufructuary mortgage, not being a condi¬ 
tional decree for redemption under s. 92 of the 
Transfer of Property Act. 1882, but simply 
dismissing the suit on the ground that the 
mortgagor had not, prior to its institution 
paid or tendered the whole of the mortgage! 
money at a time authorised by the deed, cannot 
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have the effect of foreclosure or of res judicata 
so as to bar a sacood suit for redemption, where 
the deed bas expressly authorised redemption 
on payment of the mortgage-money io a parti¬ 
cular month in any future year after due date, 
and the mortgagor has tendered the whole of 
8 uob money in that month between the dismis¬ 
sal of the ffrst suit and the institution of the 
second. DONDH BAHADUR RAI v. TEK 
Narain Rai, 21 A. 251 = A.W.N. 1899, 30. 
[R.,U.B.R. 1897—1901, Vol. II, 68-2, 3 O.C. 
371, 24 A. 44 = A.W.N. 1901,194, 7 A.L.J. 185; 
D., 25 M. 300.] 

(137) —Ex parte decree ordering reparjmeni 
oj money due under mortgage—Subsequent re¬ 
demption suit, —An ex parte decree obtained by 
the mortgagee, for the recovery of the amount 
due under the mortgage, does not bar a subse¬ 
quent suit by the mortgagor to redeem the pro¬ 
perly, on the ground that the mortgage amount 
has been paid off from the usufruct. LakshA* 
MAYA V. APPADU, 7 M. 111. 

(138) —Saraudayam, uralers and tenants — 
Samudayam a mortgagee in possession. —In pre¬ 
vious litigation between the samudayam, the 
uralers, and the tenants* the opinion was ex¬ 
pressed in judgments of the High Court, that the 
position oi the Samudayam was that of a mort¬ 
gagee in possession. But, as it appeared that 
such opinion was not expressed as to the con¬ 
struction of the document, it was bold not to be 
res judicata when the question of the proper 
construction of the document arose. IvRISHNAN 

V. VeloO, 14 M. 301. F.B, [F., 14 M. 312.J 

/139)—Res judicata—Ciu. Pro. Code, 1877, 
s. \3—Sale subject to mortgage.--la execution 
of a decree against the purenaser of a certain 
property subject to a mortgage, such property 
was attached and sold, and the balance of the 
sale proceeds, after satisfaction of the decree, 
was paid over to him. In two suits brought 
by the mortgagees against the mortgagors, the 
purchaser above-meniioued, and the auction- 
purchaser, for tbo intorosl on the mortgage 
which was payable annually, it was decided 
that the purchaser was primarily and personally 
liable for the same, as ho had received the 
balance of the sale proceeds. Tbo purchaser 
having subsequently refunded the sale proceeds 
into Court, kcl i in a snbscquent suit by the 
mortgagees to recover the principal and in¬ 
terest by sale cf the morigigod proporiy, that 
whatever might have been the rights and 
relations ot the parties so long as the sale pro¬ 
ceeds remained with the purchaser, they under¬ 
went a change when such proceeds wore 
refunded, and the ""ratio rfccidendi," of the 
previous decisions having ceased to exist, the 
mortgagee was not precluded, from claiming in 
tbe first instance tbo Sile of the mortgaged 
properties, by the previous dooision that the 
purchaser was primarily and personally liable. 
RATAN RAI v. HANUMAN DA8, 5 A. 118 = 
A.W.N. 1881. 139. 


RtsS Judlcata^^ooniinaedi* 

-2.—AdjudioatioiiB— continiied, 

(140) — Civ. Pro. Code {Act XIV of 1882), s. 18 
— Finally decided—Res judicata —Where, in 
a previous suit by the plaintiff for possession of 
certain mortgaged lands, the first Court found 
that there had been no default in payment of 
interest, a condition precedent to the plaintiff’s 
right to possession, and that full consideration 
had not been paid, and, on appeal, the Division¬ 
al Judge held that there had been no default in 
payment of interest, and dismissed the appeal 
in limine, but also remarked in the judgment 
that the plea of consideration (want of consider¬ 
ation) for the mortgage did not seem sound— 
Held, that tbe trial of the question regarding 
the alleged failure to pay consideration was not 
barred bv res jxidicata. SULTAN v. HAKIM RAI, 
10 P.L.R. 1902. 

(141) —Res judicata— Abatement of suif— 

Fresh —Cir. Pro. Code, 1859—Civ- Pro. 

Code, 1877, s. 371.—Property which had been 
previously mortgaged was sold in execution of 
a money decree against the mortgagor. The 
morigagoo. subsequent to thi.s sale, brought a 
suit upon the mortgage, against tbe mortgagor 
and the auction-purohaser. The purchaser 
having died in the meanwhile, no steps were 
taken to make his heirs or representatives par¬ 
ties to tbe suit in bis place. The decree was 
passed and the mortgagee purchased the pro¬ 
perty in execution. He sued now lo recover 
possession of the property from the represent¬ 
ative of the purchaser at the former execution 
sale. Held that the previous mortgage suit 
was not a bar to the present suit against the 
defendant, the ropresoutativo of the purchaser 
in execution of the money decree,*as the pre¬ 
sent suit WHS under the Procedure Code of 1859, 
which did not contain the express provision 
which 13 to be found in the Cede of 1877, which 
provides that when a suit abated, as regards 
tbe defendants or one of the defendants, no 
frc>h suit could be brought on the same cause 
of action. NISTARINI DEBI v. BROJO NATH 

Mukoiwdhya, 10 C.L.R. 229. 

(142) —ParfifioM suit — Incidental determin¬ 
ation of question of partition in jirevtous suif for 
possession —Res judicata.—Where the previous 
suit brought to establish the plaintiff's sole 
right to a certain land, which the defendant 
also claimed as his share obtained by parlitioo, 
was dismissed, the Court holding that no parti¬ 
tion had taken place, held that a second suit 
for partition of the field, including the land for 
which his former suit had been institucedi was 
not barred bv the previous suit. SHIYRAM v. 
NARAYAN, 5 B. 27. 

(143) —Civ. Pro. Code, 1882, s. 18—Res judi¬ 
cata—Dismissal for want of cause o/action— 
Partitioyi of mahal—Refusal by Revenue Court 
to partition—to establish right — Jurisdic- 
tio7i of Civil Court —A applied to tbo Revenue 
Court for the partition of a village. B objected 
to it on the ground that ho was entitled to the 
entire mama by the right of primogeniture. A 
was therefore referred to the Civil Court for the 
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determination of his right to and possession of, 
a moiety of the village. This suit was ultima¬ 
tely dismissed on the ground that the Revenue 
Court ought to have disposed of the application 
for partition and had no power to decline to 
grant it. A thereupon again applied for parti¬ 
tion of the village, but this application was 
again refused by the Revenue Court on the 
ground that the village was impartible. He 
then brought the suit to have it declared that 
he had equal rights with his brother B in the 
▼illage. Held that the suit was not barred by 
8. 13 of the Civ. Pro. Code, as the dismissal of 
the suit on the ground that there was no cmso 
of action for the suit, was no adjudication of 
any right so as to bar the present suit. Held, 
also that the order of a Revenue Court declin- 
ing to give partition, on the ground that the 
village was impartible, was not a b-tr to a sub¬ 
sequent suit in the Civil Court to have it dec¬ 
lared that the plaintiff had equal rights with 
the defendants in the village, as a Revenue 
Court was not competent to determine the 
rights of the parties. Jagat Singh v. Dur- 
■IANLAL, A.W.N. 1884. 2. [B., 13 A. 309.] 

(144/—iSttifs by tenant to compel tender of 
pattah and by landlord to compel acceptance of 
it—Both suits decided against the tenant — 
Appeal from one of the decisions—The unap¬ 
pealed decision whether res judicata— Civ. Pro. 
Code, s. 13.—The appellant, a tenant sued the 
respondents to compel them to grant him a 
pattah and subsequently the respondents insti¬ 
tuted a suit against the appellant before the 
8ame Revenue Court for compelling him to 
accept a pattah for the same year. The suits 
were tried together and judgment given on the 
same day. The decree in each suit ought to 
have been, in effect, the same but the Court 
however dismissed the appellant’s suit and 
allowed the landlords’ suit brought against 
him. The tenant appealed to the District 
Judge against the dismissal of the suit brought 
by him without any reference to the other 
decision against him in the landlords’ suit. 
Held, on reference to a Full Bench in second 
appeal — though, technically, the tenant’s 
appeal ought to have been in both suits and 
the proper course for the Di:itrict Judge to have 
taken would have been to require the appellant 
to amend his memorandum of appeal so as to 
niako it an appeal in both suits, yet the fact 
that the tenant appealed in his own suit and 
did not prefer an appeal in the landlord’s suit, 
did not preclude the District Judge from decid¬ 
ing upon the merits of the questions raised in 
fche appeal, which was before him, because an 
appellate tribunal cannot be regarded as incom¬ 
petent to deal with a question, which comes 
before it on appeal, because an inferior Court, 
upon the same facts, but in a case other than 
fcbe case under appeal, had given a decision, 
^hich had not been appealed against, at the 
same time as the decision in the case under 

appeal. Panchanada Velan v. Vaithi- 
NATHA SASTBIAL, 16 M.L.J. 63 = 29 M. 333. 
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(3 C. 30, R.-, 16 C. 233. F.) \Diss., AWN 
1908.211; F.. A.W.N. iW. 245 = 29 a! 

(145)—Res judicata— Suit for rent — Previ¬ 
ous certificate cancelled on ground that, bona 
fide claim of right is involved- No anjudua- 
iton on merits-Public Demands Recovery Act 
(/. B. C. of IS95), s. 7, suh-s. (l), cl. (c) 
s. .10, s. 12, sub-s. (1), s. B2,sub-s. {\}~~Ctv. Pro' 
Code {Act XIV of 1882), s. 13 -k ceruficate 
lor arrears of rent was made on behalf of a 
landlord who was a ward of Court. The te- 
nant objected on the ground that he held the 
land rent-free. The certificate officer decided 
ID favour of the landlord. Upm an appeal by 
the tenant, the Collector, without entering into 
the merits, cancelled the certificate on the 
ground that there was a. bona fide claim of right 
involved in the proceediogs. The landlord then 
brought a suit for rent in respect of which the 
certificate had previously been made : Held 
that the suit is not barred by the doctrine of 
res ‘judicata, as the Collector did not cancel the 
certificate on the merits. Janki Koebi v 
Basdeo Ojha, 13 Ind. Cas. 331. 

(146) Adjudication of title of intervenor in 
rent-suit-Act X of 1859.-The decision on a 
question of title of an intervenor in a rent suit 
brotigbt under Act X of 1859. though passed by 
the District Judge on appeal against the Deputy 
Collector s decision, would not operate as res 
fudicata in a subsequent regular suit by such 
intervenor in a Civil Court. MAHOMED 
AFSURUDDIN V. BEER CHUNDER MaNIKYA 
8 C. 470 = 10 CX.R. 416. (B.L.R. Sup Vot’ 
366 = 5 W.R. Act X. Rul. 23, B.) 

(147)—Ciu. Pro. Code, 1882, s l3-Previout 
decision in rent suit, no res judicata in subse^ 
quent suit.—The previous decision in a suit by 
a landlord for rent does not operate as res 
judicata, and the Court must determine upon 
the evidence adduced whether the rent claimed 
in the particular suit, under adjudication, is or 

is not due. Maharaja Jotindra Mohun 
Tagore v. Shumbhu Chunder Bhutta 

CHABJEE, 4 C.W.N. 43. (19 C. 656 21 C 
236. F.) lAppl., 6 C.W.N. 589.] ’ 

aiH)-Declaratory suit-Suit for possession 

--Denial of tenancy—Jurisdiction^Civ. Pro 

Code, s. 13—Res judicata—XII of iftm* 
(N.W.P. Bent Act), ss. 35. 40, 95.-S. 95 of 
the Rent Acu pre-supposes the admitted rela- 
tion of landholder and tenant ; where this is 

denied, a Revenue Court caonot adjudicate on 
the rights of the parties ; and an adjudication 
by such Court under such circumstances would 
not bar a suit in ihe Civil Court for the relief 
which had been refused by the Revenue Court 


0. vni—77 


(149)—Ciu. Pro. Code, 1882. ss. 12, 13 18 

Expl. {1Y)-Pending suit—Malikana-Difi^eni 
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reliefs claimed—Recurring liability—Different 
subject matters claimed—Judgment in first suit 
rHatmq to root of plaintiff's tUle—Final ” 
judgment —Judgment liable to or under appeal 

— Fffect of final judgment in previous suit pro¬ 
nounced subseguant to decision in second suit 
of iowf-r appellate Court, but before hearing of 
second appeal in second suit — Ctv.Pro.Code, 1882, 
5 . 18. applicability to appeals and applications. 

— Tde rule contained in s. 12 of the Code forms 

no part of the rule of res judicata, for it relates 
to matters sm 6yz^dicfi, and bars only a “suit.” 
while the rule in s. 13 relates to matters which 
have passed into rem judicatam and bars the 
trial of a “swif” and of an “iss?4e.” Accord 
ingly, the pendency of a litigation connected 
with the rent, malikana, or any other demand 
for one year does not, under s. 12 of the 
Code, bar a suit for a subsequent ye^l•, the 
reliefs prayed for in the two cases not being 
the same. (8 C.L.R. 113. jR.) [jB., 12 C.P.L.R. 
91, 16 M.L.J. 526 = 2 M.L.T. 40. IS.L.R. 101.] 
For the purposes of res judicata, it is not essen¬ 
tial that the subject-m ttter of the litigation 
should be identical with the subjeot'matter of 
the previous suit, for the rule bars a suit as 
well as the re-trial of an issue (12 I A. 16, R.). 
Where a recurring liability is the subject of a 
claim, a previous judgment, dismissing the suit 
upon findings which fall short of going to the 
very root of the title upon which the claim 
rests, cannot operate as res judicata, but if 
such previous judgment does negative the title 
itself, the plaintiff cannot ro agitato the same 
question of title by suing to obtain relief for a 
subsequent item of the obligation. So, if in 
the previous litigation, any final adjudication, 
as to the plaintifi’s ab-onco of title to receive 
malikana has been arrived at, the mere cir¬ 
cumstance that that adjudication related to a 
claim of malikana for the oirlier years will not 
prevent the application of the rule of res 
judicata. [R.. 23 A. 5. 24 A. U2. 12 C.W.N. 
739, 330. 1101= 10 C.W.N. 934 = 4 O.L.J. 149; 
D.. U.B.R. 1897—1901. Vol. IT, 535,31 P R. 
1893.} A judgment liable to appeal and which 
has not yet been appealed from,or an appeal from 
which is actually pending, being only a pro¬ 
visional but not definitive or adjudication, 
cannot operate as res judicata during the inter¬ 
val preceding the appeal and the period during 
which the appeal is depending in a higher 
tribunal (Expl. IV to the section commented 
on, 5 M.H.O. 176, 6 13 110, R ) [R., 4 

N.L.B. 98.] The doctrine of res judicata, so 
far as it relates to prohibiting the re-trial of an 
issue, must refer not to the date of the com¬ 
mencement of the litigation, but to the lime 
when the Judge is called upon to decide the 
issue. For, oven in oases where the Judge has 
commenced the trial of an issue which is also 
an issue in a ponding litigvtion, a final judg¬ 
ment pronounced meanwhile in such previous 
litigation by a competent Court (the identity of 
parties and other conditions mentioned in s. 13 
being satisfied), should operate as res judicata^ 
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preventing the Judge dealing with the later 
litigation from adjudicating difiereotly. TF., 

24 M. 350, 6 A L J 991 = 3 Ind. Gas. 707;‘R., 

13 M.L.J. 134, 6 0 L.J. 74 = 11 C W.N. 732, 
9G.LJ. 597, 12 C.W.N. 739, A.W.N. 1908, 
211 ; D., 31 P.R. 1898.] The rule contained 
in the section is not limited to the Courts of 
first instance, hut applies equally to the proce¬ 
dure of the first and second Appellate Courts, 
and oven to miscellaneous proceedings BAL- 
KISHEN v. KISHAN L4L. It A. 148 = A.W.N. 
1889, 42. 

(150)—C/aim to arrears of rent disallowed in 
previous suit-- Subsequent suU for enhancement- 
Beng, Act YJll of 1869.—The judgment in apre- 
vious sut, disallowing the claim of the plaintiff 
to arrears of rent at a certain rate, on the plea 
of the defendant that the land had been held 
at a uniform rent for more than twenty years, 
would not bar a subsequent suit for enhance¬ 
ment of rent on notice, neither of the questions 
for considoration in the latter suit having been 
concluded by the decision in the former 

Gopeb Mohun Mozoomdar V. Hills, 3 C. 
789. 

I 

(151)— Favourable decree—Unfavourable find¬ 
ing on one issue. —A plea sot up by the tenants 
in a Civil Court, in answer to a suit by the 
landlord for recovery of rent, was found against 
them, but the suit was dismissed as the patta 
tendered to the tenants was not such an one as 
they were bound to accept. In a subsequent 
suit, by the landlord to enforoa the acceptance 
of a patta. the tenants are not disabled from 
setting up the same plea, as it does not operate ' 

I as res judteafa. MuttukumARAPPA v. ARD- 

I MUQA, 7 M. 143. [R., 13 B. 650, 157 P. R. 
1889, F. B ; D., 30 M. 447 = 17 M.L.J. 260 = 2 
M.L.T. 368,] 

(152) — Civ. Pro. Code, s$. 13 and 43—Suif fo 
recover land on contract of letting. —Where, in 
a suit to recover land on a contract of lotting in 
which the title also was alleged, the question 
was deliberately narrowed to that ot letting, 
and a deoision was arrived at on an ndjudioatioo 
of tbit question alone, a subsequent suit based 
on title was not barred by tue provisions of 
s. 13, inasmuch as the question of title cannot 
bo said to have been hoard and determined in 
the fanner suit, though the question was in 
issue in that suit also. The suit was not also 
barred under the provisions of s. 43 as the cause 
of action was different in both the suits; in the 
former, the non-paymont of rent due consti¬ 
tuted the cause of action, the title being only 
an incidental question ; in the latter, the title 
was the cause of action. THYILA v. THYILA. 

4 M. 308. (3 0 23, 2 0. 152.D.) [Cmts.. 14 B. 31; 
R.. L.B.R. 1893—1900. 575. 7 M. 264, 21 A. 
425, 25 B. 189, 13 M.L.J. 448 = 26 M, 760. 
13 B. 326.] 

(153) —Fjecfmenf— — Estoppel— 

Res judicata—Jurisiicfion,—In a suit forejeot- 
mont and moane profits on the allegation that 
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the terms of th? temporary leases under which 
dweadants had been in possession bad expired, 
where defendaots pleaded that they had held 
the land in mokurrari for generations, and 
chat an ancestor of plaintiffs had confirmed 
their inokurrari rights by the grant of a pattah, 

Aew that, if defendaots could prove that they 

had held for more chan 12 years previous to the 
institution of the suit under a mokurrari 
tenure to the kuowledge of the plaintiffs, the 
suit would bo barred by limilation. Held that 
the judgment of the Munsiff’s Court (confirmed 
by cbe lower appellate Court) in a suit for 
arrears of rent as to the validity of tbe same 
leases which plaintiff there set up and of the 
same mokurrari pattah which defendants then 
brought iuto Court was not conclusive evidence 
la the present case; for. though an inferior 
CouTG has jurisdiction to try every mittec 
which 18 necessary for the adjulication of the 
point iQ content before it, its dacnion is not 
final as regards other ficts not in contest before 

it, Tekaitni Gowra Kumari V. The 
Bengal Coal Company. sb.L R. 667, Note. 

judgment non-iuiiing plaintiff 

Decision of point of limitation in favour of 
plaintiff, if conclusive in subsequent The 
proceedings and judgment in a prior suit in 
which the Judge, although he decided the is- 
sues both of limitation and right in favour of 
the plaintiff, had yet non-suited him, cannot 
be taken as conclusive as regards the point of 
limitation in a fresh suit brought for the same 
matter. MUDDUN MOHUN CHUNDER CHOW- 
BHRY V BrINDABUN CHUNDER SIRCAR 

Chowdhry, 4 W.R. 104. 

[ibb)--Right to lew cessSuU for declaration 
W Wajib ui-arz — Proceedings of Settlement 
Offi''er, Poe mention of a cess in the wajib~ 
ul arz and in the Settlement Officer's proceed¬ 
ing, was held not equivalent to a judgment on 
the question raised in a civil suit so as to pre¬ 
clude adjudication on the merits. RadiChund 
V. Zahoor ah Khan, l Agra 135. 

_ (156)—4cf XIV of 1859, s. I. cl. ^—Proceed- 
tngs of Settlement Officer — Cess—Mention of, 
in wazib ul-arz— Cojiclusive. —In a suit to set 
aside an order of the Settlement Department, 
it was held that the proceeding before the Set¬ 
tlement officer was not a judicial award, as It 
Was merely a fis val one not adjudicating on 
any point at issue between tbe parties, and 
s. 1, cl. 6 of Act XIV of 1859, was inapplicable ; 
and that the memion of the cess in the wazib- 
ul-arz was not conclusive proof of the right of 
the zemindar to levy it against persons who 
were not parties to that record. R^M CHUND 
V. ZAHOOR ALI khan. 1 Agra 134. 

{157) —Order of Suoerintendent of Setilementt 
whether a decree of Court of competent jurisdic¬ 
tion —Res judicata.— A judicial decision by a 
Superintendent of Settlement in a suit between 
landlord and tenant (passed before the Tenancy 
-Act XXVn of 1868 became law), which awards 
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to the tenant a status unknown to the law and 
which the subsequent legislation shows to'have 
been based upon a misapprehension of the law 
may be successfully impugued in a subsequent 
suit, notwithstanding the rule as to 
judicata. SiDHA v. DaTA Ram, 118 P R. 1876 
[D., 77P.R. 1877,22 P.R, 1879.] 

proceedings — Persons not 
dnlf judicata. -Ordering dakhil kharij 

mnohT matter res judicata 

much less as against persons not parties to 

the mut-atioo proceedings. Heera Singh v 

Jageer beg. 3 P.R. 1868. ' 

(l59)-Cii;.Pro.Code,1892. s.l^-First suit for 
revocation of agency-Subsequent suit for Jis 

^^^<^onduct, maintain- 

of m.scoDduec. Held that the suit wLTot 
suT fl.id 

v“oe'here is au il i ’ ^er- 

Vice nece, IS an implied condition that if th« 

service be noi faithfully perform^ ^ 

^7?^ r end to the contr!^' 

Held also that the agent was bonnn f/^ * • * 

all matters left to his diseretioo in a f’• ? 

jadKmeut.' solefy fo^t'he 

ant, whether "iegarded as a servaur or f 

agent, or as holding a fiduciary position resem“ 
bhng ID reapeci: of his dutip <3 resem- 

rfhefairhfufp?^^^^^ 

m the plaint must be assumed as true 

further that tbe appeal would not abafo „ . ^ 

to the death of Ast defendant peodio^h® 

SDaTHScHUpIxSrsON 

fl60)—Chy. Pro. Code, 1882 s iq t? 
judicata-Order refusing to file nr> 

Subsequent suit to enforce the xtvarrZ 'Z 
application wa^ made to file an 'a 

the question of misconduct of the rrbUraf°^ 

was heard and decided in that „ 

and an order was made refusing 

award. In a subsequent suit fnr 

the award, the same question was Hised 

that, the issue as to miscondn,>f nf fk u- ^ 

tors was decided in a pr^^ed^g wh oh was'n't 

a suit within the meaning of s 13 .Ts ^ 

decision on the said issue could uoj operate as 
res judicata. KUNJi Lal v Durp a 7o ^ 

7 A.L.J. 425 = 6 Ind. Cas 127 = 32 « 

A. 186. A.W.N. 1904, 234, 28 A. 21. 


V 
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Res Judicata —continued. 

-2.—Adjudications— continued. 

{IGD - Civ. Pro. Code. 1882, s. 13—Arrears 
of maintenance. Suit for - Contribution, Swit for 
— Rights of defendants inter se, Determinalton 
of - lits judicata. —In a previous suit for arrears 
• f mainitinnce by oue P A., against the 

r^oii in pos>ess>on of diflercnt portions of an 
cst.itc on which it was alleged the maintenance 
w^s a charge, the plaintitf was one of the defend¬ 
ants against whom adecree was passed, for the 
full amount of arrears, while some defendants 
were discharged from liability. The plaintiff 
appealed making P.A., and bis co defendants 
respondents in the case. The appellate Court 
refused to decide the relative liability of the 
defendants and referred the plaintiff to a suit 
for contribution. Subsequently, the plaintiff 
brought a suit for contribution against his 
co-defendants on the allegation that they 
were liable tu contribute towards the sum 
decreed in proportion to their shares. Held, 
that the second suit was not barred by s. 13 
of the Code of the Civil Procedure, the rights 
of the defendauts inter se not having been 
finally decided in the first suit. MaNIK 
ChAND V. RAJA TaSADDUK RASUL KHAN, 

2 0.C. 303. 

(162) —Ciu. Pro. Code, 1882—Ss. 13, 43, 462 
— Casfom—iddopfion— Daughter's son —Dbilton 
Jais of Hoshiarpur district — Res judicata— 
Splitting of claims- Minor^ Compromise of suit fin 
behalf of, — Held, that adoption of a daughter’s 
sou among Jats of Hoshiarpur district being 
established by custom, the burden of proving 
that the custom did not apply to Dhillon Jats 
of the district, lay on the defendants who 
contested the validity of such adoptions and 
that they bad failed to prove it. (50 P H. 1893, 
>R.) Where it appeared that a suit by the 
father of a minor on behalf of the latter was 
misconducted by him, that the father was 
incapacitated owing to physical incapacity 
from properly representing the minor’s interest 
at the time of the institution of the suit, and 
no steps taken in the suit could bo treated as 
taken in good faith, and the suit was allowed 
by Court to bo dismissed on tbo father entering 
into a compromise with the opposite party, 
under which the father relinquished claim to 
nearly half of the property to which the minor 
was clearly entitled. Held, that the minor 
could not be held bound by the compromise, 
and H fresh suit filed by him was not barred 
either unders. 13 or s. 43, Civ. Pro. Code. Held, 
also, that the Court should not have sanction¬ 
ed the compromise under s. 462 rf the Code. 
JAWALA SINGH V. JaIMEL SINOH, 25 P.L.R. 
1909 = 14 P.W.R 1909=1 Ind. Gas. 400. 

(163) —Ss. 13. 623, 1882—Ciu. Pro. Code— 
C(mient decree—Application for review on the 
grouiid of fraud, coercion, misrepresentation, 
itc., refused—Fresh suit for same relief, if lies — 
Election of rmedte.s Res judicata — ApprO' 
priate remedy for scUing aside consent-decree 
on ground of fraud. —When a oonsont-dccroe 
is sought to be attacked on the ground of 


Res Jc/c/ycafa—continued. 

-2.—Adjudications— continued. 

fraud, misrepresentation, mistake, coercion 
or undue influence or any similar grounds, ihd 
appropriate remedy is by a suit, although, on 
the terms of s 623, Civ. Pro. Code (1882), as 
also on the authoritie-i, it cannot be said that 
a Court has no jurisdiction to review a consent 
decree on any such ground. (10 G. 612, Coiis.; 

6 B.L.R 649. 18 B L R- App. XI. 22 W R. 213, 
5C.W.N. 757 = 28 C. 475, 6 C.W.N 473 = 29 0. 
395. 29I.A. 99, 22 W.H 290. 25 0 649, 3 C Ij 
J. 119, 34 C 83. 8 C.L.J. 266. 8 C W.N. 473» 

3 C.W.N. 376. 10 C.W.N. 286. 15 B. 594, R.) 
The two remedies though co existing are not 
inconsistent remedies so that, when the party 
aggrieved has had recourse 6rst to the less ap¬ 
propriate remedy of a review and has failed^ 
the doctrine of election does riot apply in bar of 
a regular suit for the same relief. No question 
of election of remedies arises, unless the remedies 
are inconsisteutand alternative. The decision of 
the Court upon the application for review would 
nob also operate as res judicata in the regular 
suit subsequently instituted. (10 C.W.N. 529 
= 2 C.L.J. 608, Doubted; 11 I A. 37 = 6 A. ^ 
269. U I.A. 181=7 A. 102. 8 l.A. 123 = 

8 C. 51. R.) Whore however in such a case, 
the aggrieve! party has been successful in one 
proceeding, thejuigment absorbs all his other 
judicial remedies. MUSS.^MMAT GULAB 

Koeuv. Badshah Bahadur, 13C W.N. 1197 
= 10C.LJ. 420 = 2 Ind. Gas 129. [F., U 

C.W.N. 451; R., 10 C.L.J. 538 = 3 Ind. Cas. 
346 = 6 M.L.T. 255 J 

(164) —Civ. Pro. Code, s. 13—Right to suere^ 
served by decree—Second suit not barred by first, 
—In a suit by an auction purchaser for recovery 
of lands, the decree dirooied the dismissal of 
the suit on the ground of non-production of the 
sale-certificate, but reserved the right of the 
plaintiff to bring afresh suit on obtaining the 
salo-cortificste. In a second suit by the plaintiff 
for recovery of the same property on productioH 
of tbo sale-oertiticato. held, the first suit did not 
operate as res judicata. MURUGAPl^A ASARI 
V. Santhiammal, 18 M L.J. 198. 

(165) — Suit against widow for setting aside 
gift by her—Substquent suit againsther daugh^ 
ters for possession, subject-matter of, neither in 
issu^nor heard and decided in preiuob-s suit 
— Civ. Pro. Code, s 13, Expl II. —Plaint¬ 
iffs, who wore the collaterals and reversioners 
of one B. decease i, bad sued his widow M to 
set aside a gift of B’s estate made by her, Sub¬ 
sequently, tbo widow having died, the present 
suit for possession of the property, was institut¬ 
ed by them against tbo two daughters of B 
and certain co-reversionors with them. The 
daughters pleaded that the plaintiffs had not a 
superior right to succeed, but their contention 
was overruled by the lower Courts as barred 
under s. 13, Civ Pro. Code, Expl. II, on the 
ground that, although the daughters were not 
parties to the previous litigation, the entire 
estate was represented bv their mother through 
whom they claimed and they wore therefore 
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Res Judicata — continued. 

-2.—Adjudications— continued, 

bound by the priot decision that the plaintifis 
were the reversionary heirs. Heldy because the 
question as to who bad the superior claim was 
not a necessary issue in the previous declaratory 
suit and had not been therefore adjudicated 
Upon, the matter could not be held as having 
been heard and finally decided, within the 
meaning of s. 13, Civ. Pro. Code, and the 
daughters were not barred from setting up the 
above defence, by reason of the decision iu the 
prior suit. Behari v. Pir Bakhsh, 107 P.R. 
1906 = 76 P.L.R. 1907. (24 C. 711. 28 C. 17, 

i’.; 29 P.E. 1895 aud 11 C. 196, D.) 

(166) —Res judicata —A plaintiS, 
who sues lo obtain property which belonged 
to a Hindu widow, on the ground that he is 
the adopted son of a brother of the deceased 
husband, is not barrtd irom setting up his 
title, because, in a former suit against the 
same defendants for other property, it was de- 
oided that he was not the adopted son of that 
brother. KRIPAftAM v BHAGWAN DAS, 1 

B. L.R.A.C. 68 = 10 W.R. 100. [Overruled, 1 

C. 144, P.C.; Disappr., 4 C. 199, P.C.] 

(167) — Principles operating — Will—Gift to 
ioidow—Absolute or life estate, —Where, in a 
former suit, a party disputed a will on the 
ground that the properties wilied belonged to 
the undivided Hindu family, which was found 
against, a later suit in which he seeks a decla¬ 
ration that the will gave only a liie estate to 
the widow, and that he was the reversioner, is 
not barred by res judicata. In order to avoid 
the objeoi-ion of res judicata it is not necessary 
that a plaintiS should put forward the claim 
and also the alternative inconsistent claim. 
Where the adjudication of the mitter was 
wholly unnecessary for the decision of the case, 
the matter cannot be res judicata. Where the 
testator makes uo express bequest in favour of 
his widow, but merely says “ they shill have 
the documents Held, that the widow did not 
get an estate of inheritance. L)H\NAPALU 
CHETTYv. anantha Chetty, M.W.N. 1913, 
322 =13 M.L.T. 305 = 24 M.L.J. 418 = 18 Ind. 
Cas. 973. 

Right to construct a wall, declaratory 
decree obtained in respect of—Subsequent inter- 
rup'.ion by defendant —Frtsh suits for mjunction 
—One co-sharer whether bound by suit by or 
against another co-shares —R^s judicata— Act 
X of 1877, s 13, Bxpl. V and s. 30,—Plainiifi 
in Cbis suit asked for the following reliefs ; (1) a 
declaratory decree that he was entitled to build 
Up a wall in the lower court-yard of his house, 
so that it might serve as a boundary line 
between his own and the defendants’ premises 
which adjoined each other; (2) to erect a 
baUkbana or upper story, so as to exclude the 
defendants from the use of the roof; aud (3) for 
an injunction to restrain the defendants from 
interfering with his building the wall in the 
lower court-yard. PlaintiS alleged that the 
site, on which he desired to build the wall, had 
been previously decreed in his favour by a decree 


Res Judicata —continued. 

-2.—AdjudicatioDs^confmued. 

dated 21st March 1878, and that the roof oa 
which he now wished to erect a balakhana had 
also been decreed to him on the 2‘2ndM«rch 
1878, but that, five days before the present 
suit, the defendants bad prevented the plaintiS 
from building up the wall, and he accordingly 
prayed for an injunction that the defendants 
might be restrained from obstructing him in 
exercising a right which he was declared entit- 
I led to exercise by a competent Court. The 
lower Appellate Court considered that plaintiS 
was entitled to the injunction claimed, with 
respect to the wall, on the ground of the 
subsequent obstruction complained of in the 
plaint; and, with respect to the balakhana, it 
held that the rights of the parties were conclu¬ 
sively settled by the previous decisions. On 
this appeal by one of the defendants, it was 
argued for him, first, chat plaintiS was bound 
to proceed by enforcing the declaratory decree 
previously oblained by him and was not entitl¬ 
ed to bring a fresh suit. Secondly, that the 
appellant was not bound by the previous deci¬ 
sions, as he was no party to those suits and 
because Expl. V, s. 13, is altogether inappli¬ 
cable to a case where one of the two co sharers 
is either sued or sues in his own name and 
not as representing a numerous class of persons. 
Held that the previous decree obtained by the 
plaintiff was of the nature of a declaratory 
decree and that plaintiff, when he came into 
Court a second time, alleging a new and recent 
obstruction to the exercise of his rights, had 
prima facie a fresh cause of action entitling 
him to maintain a suit. On the question 
whether the defendant appellant must be held 
bound by the result of the previous litigation 
conducted by his brother, the Chief Court was 
of opinion that he was not so bound. Courts 
are not bound to allow Expl. V, «• 13, to 
operate as a bar to litigation unless they are 
firmly persuaded that it applies to the exact 
ctse in point. The above provision of the law 
was not intended to apply to a case similar to 
the present, where a junior brother finding 
himself involved in litigation regarding property 
held jointly by himself and an elder orother-- 
daring the absence of that brother in a distant 
part of the country, di-i his best to defend the 
joint rights, and at the same time, pointed out 
to the Court that advantage had been taken by 
the opposite party of such abseooe, no notice 
having been given through the Court to that 
elder brother of the fa3t of thi peod-iicv of the 
litigation. GHUL.aai GHOUS v. SHER MU¬ 
HAMMAD, 111 P.R. 1882. [R., 38 P.R. 1897, 

41 P.R. 1899, 27 P.R. 1900 = 241 P.L.R. 
1900.] 

(168-a)—Res judicata— Notice under s. 30, 
Ciy- Pro. Code—Present plaintiffs not parties 
to arbitration in premous suit—Question not 
previously litigated bona fide—V to s. 13. 
inapplicable. —The three plaintiffs in the suit 
instituted previously in January, 1878, sued for 
what their co-sharers were entitled to; yet when 
the case was referred to arbitration, the award 
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-2. —Adjudications— continued, 

I'uly disposed of the shares of the plaintiffs 
whose names were on the record. Admittedly 
no notice was given to the present plaintiffs 
under s. 30 of the Civ. Pro. Code so as to bind 
them by the result, and they were no parties 
lo ihe appointment of arbitrators, and could 
not be held to have been deprived of their 
rignt to sue, because other persons claimed 
on their behalf what they were entitled to, 
but wore content in the end to accept their 
own shares as individuals. SHEOYA v. ShadI, 
111 P.R. 1882. Note (a), [i?., ill P.R. J882.] 

(168-61—Gzu. Pro. Code, s 13, Expl. V— 
Question relating to construction of mortgage 

Res judicata— Pariits interested bound by 
bona fide proceedings —In a previous suit 
between the pirties, the decision was in favour 
of a particular construction of the terms of a 
mortgage-deed. Held, that the parties were 
bound by this decision and that it was not 
open to tnem, lu asuosequont suit, to contend 
for a different construction Where the pro¬ 
ceedings in the former suit were carried on in 
perfect good faith by the then plaintiffs, and it 
was plain that tbe then plaintiffs sued on be¬ 
half of tnemselves and all tho mortgagees and 
\vere allowed by the Court to do so, the deci¬ 
sion in the suit would bind all tho parties in¬ 
terested. Dina v. Musst. atria Devi, 111 
P.R. 1882, Note (bi, [R.. Ill p.R. ia82.J 

(l68-o»~Giv. Pro. Code. s. 13—Res judicata 
—ib’Mtf in respect of prwate right claimed in 
cemmon by plaintiffs and othtrs^Subseguent 
suit on same title—Presumption as to bona fides 
of litigation.-In a previous case in 1865, two 
persons S. and M. litigated as plaintiffs in res¬ 
pect of a private right claimed in common for 
themselves and others. The right of S. and of 
th3 plaintiff in the present case was based upon 
precisely the same title and S. claimed the 
light lu common for himself and the present 
plaintiff among others. There was no ground 
for supposing that the litigation was otherwise 
than 6ona fide ; the presumption was that it 
was 6ona fide and also on the appeal to the 

Commissioner no objection was raised on the 

point speciffcally. Held, that the present plain¬ 
tiff was bound by the decree in tho suit of 

1865. Jai Singh v. thoba, iii p r i 882 
Note (C) [R., Ill P.R. 1882.] 

(l&H d)—Errone<yus decision by lower Appel- 
late Court on question of res judicata—A/aferia/ 
irregularity—Revision—Cw. Pro, Code, s, 622. 

In this case, the lower Appellate Court had 
wrongly held that the present suit was barred 
under Expl. V, s. 13, by reason of a former 
suit to which the plaintiffs were no parties, 
and had for that reason refused to adjudicate 
on the merits of tho plaintiff’s appeal. Held, 
that the lower Appellate Court had committed 
a material irregularity justifying interference 
under s. 622, Civ. Pro. Code. As the provisions 
of a, 30 had been previously entirely ignored, 
it was not possible to bold that the present 
plaintiffs were bound by the previous deoision, 
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simply because certain persons chose to sue 
others as representing them, who were not 
authorised in any legal way to act on their 
behalf. Moreover, the previous case had been 
referred to arbitration and decided by the 
Court on the same day that the award was filed* 
contrary, to the express provisions of s. 522 
of the Code, and, saob decision oontrary to 
law cannot be regarded as the final deoision of 
a competent Court within the meaning of s 13 
of tbe Code, so as to bind the present plaintiffs. 

Chuhar v. Devia, 111 P.R. 1882. Note (d). 
[R., Ill P.R. 188^.] 

(169) —Evidence Act (I of 1872). s. il—Judg¬ 
ment of Court of Probate, a judgment in rem— 
Proceedings under Probate and Administration 
Act (V of 1881), previous decision under Guar¬ 
dians and Wards Act IVIII of 1890), if res 
judicata Civ. Pro. Code. s. 13. — On an appli* 
cation for probate of a will, the District Judge 
passed an order refusing probate on tbe ground 
that, in the course of certain pHor proceedings, 
inter partes, under the Guardians and Wards 
Act, it had been decided that the will propound* 
od was not a genuine will, and that by virtue 
of such decision the question as to the genuine¬ 
ness of the will was res judicata, and oould not 
be re opened in the subsequent proceedings for 
probate. The order was reversed on the ground 
that the proceeding.* under tho Guardians and 
Wards Act could not so operate as to makd the 
question of the genuineness of the will res 
judicata so as to bar the subsequentapplioatiou 
for probate. The prior decision under the 
Guardians and Wards Act was only a decision 
inter partes and could not affect the subsequent 
application for probate, the adjudication upon 
which will have ibe effeot oi a judgmeut tn 
rem, as provided in s 41 of the Evidence Act. 
and will affect not only the parties to the pre¬ 
vious proceedings, but the beneficiaries under 
the will and the world at large. OHINNASaMI 

V. Hariharabhadra, 16 M.380 = 3 M.L.J. 
121 . 

(170) — Civ, Pro. Code, ss. Ill, 13 — Ascertain¬ 
ed sum due to defendant in same matter as plaint 
transaction, stt-off alloiuable iw respict of — 
Ground of claim for set-off in subsequent suit not 
in issue in previous suit, no res judicata.—Plain¬ 
tiff sued to recover money due as wages from 
the defendant, who had engaged him to sell 
cloth at a monthly salary. Defendant claimed 
to set-off a certain sum due to him, as the price 
of cloth sold on his aocount, by tbe plaintiff on 
commission. In a previous suit by the present 
defendant to recover the price of the above cloth 
alleged to be sold and delivered to the present 
plaintiff, the latter (defendant iu the former 
suit) pleaded tha** the oloth had been delivered 
to him only for sale on commission. In that 
suit, which was dismissed, the question whether 
any sum was due, as for cloth sold on oommis- 
sion sale, was not gone into. Under the 
oiroumstances, the defendant was held entitled, 
under s. Ill, of the Civ. Pro, Code, to sat 
off the sum claimed by him as due for oloth 
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sold OD commissioo, since it was an ascertained 
sum claimed m relation to the same contract 
as thatOQ which the plainlifi’s claim was b^sed. 
Eurciher, the claim fur the set-oO was not barred 
by s. 13 of the Code, since, the claim made by 
the defendant in the subsequent suit was based 
on a different ground from that of his claim as 
plamtiS in the previous suit, and the issue in 
the later suit had not been heard and decided 
in the previous one. AMIR Zama v. NatHU 
MaL, 8 A. 396 = A.W.N. 1886, 159- [R., 16 
C.P li.K. ilti.J 

(171f— Indian Oaths Act, ss. 9 and 11— 
Estoppel .—Tne decision of an itsue arrived at, 
under the provisions of uhe Oaths Act, ss. 9 and 
11, is not an adjudication operating as an 
esioppol in any future proceedings. KESH.-WA 
v. Rudran, S M. 259. [Expl., iO M. H., 6 
M. 284, 25 M. 66^: D., 21 id. 465, 24 M. 444.] 

(172)— Civ. Pro- Code {Act V of 1908), s. 11— 
Res judicata for partition — Previous suit 
for partition of other propenp. —K, a Hindu 
widow, suea the heir of her husband’s brother 
(defendant No. •) in 18o4, Co recover by parti¬ 
tion her hush md’s share, certain lauds which he 
beiu jointly with his brother, but failed, la 
1908, the piaintid claimiug through K’s hus¬ 
band, sued uefenuaut No. 1 to recover posses- 
sion ot the house in which K resided during 
her lifetime. In both the suits it was alleged 
that the brothers had already separated as 
regards houses and the house m question had 
fallen to the share of K’s husband. The 
defendant contended that the second suit was 
barred by res judicata: Held, that tne suit 
was not barred oy res judicata, for what was 
substautially in issue uetween the parties lu 
the second suit, did not uecessarily call for 
decision and had not in fact been decided in the 
first suit, MuljibhaiNarbheram BHATT V. 

Lakhmidas Dadabhai Patel. 13 B L.R. 
1034 = 36 B. 127 = 12 lad. Gas 7ll. 

(I73j—Res judicata—Two findings in former 
sitif —6’eco/id finding not necessary to dispose 
of the case—Whether Oars subseguent suit. 
—A brought a suit agunst B for profits of a 
certain plot of land tor the year 1313 F., on 
the allegation that the same bad beeu assigned 
to him by C and D. The Court disinissed the 
suit on the finding that the profits had not 
been assigned to A by C aud D. It further 
found that it had not been proved wheiner C 
and D themselves had been in enjoyment of 
the profits within 12 years prior to the m-»ticu- 
tion of the suit. Subsequently A brought a 
second suit for recovery of the profits for the 
years 1314 1315 P., against the same defendant 
on the ground that he was mortgagee m posses¬ 
sion of the share of U and D. Held, that the 
second suit was not oarred by res judiccita. 
The finding in the former suit as to the enjoy¬ 
ment of profits by 0 and D was not a finding 
OD which the decision of the case turned. 

Misri Dal V. Mohammad Pida hosan, li 
Ind. Gas. 89. (27 A. 436, a.W.N. 1905, 36, 2 
A.L.J. 107,17 A. 174, B.) 
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{VJi)~Occupancy tenants—Status —Res judi¬ 
cata.-In a suit for enhancement of rent, the 
Settlement Collector declared the tenaiits lo 
come under s. 6 of the Tenancy Act, 1887, and 
enhanced their rent accordingly. The teuauis 
had not expressly claimed any particular status, 
aud the question of their sfafus was not expieua- 
ly put lu issue. Held, in a subsequent ^uic 
by the tenants to establi.'-h a right of occupancy 
under s. 5, sub-s. (l) (a) of the Tenancy Act, 
that the Lower Courts had rightly held that 
the question of status had already been decided. 

nihal Singh v. Hira Singh, 5 P, R. 1892, 
Rev, 

(175)—Civ. Pro. Code (Act X of 1877), s. 375 
—Razinamah —iSubsegwenf suit to enforce pro¬ 
mise inducing comproynise —Res judicata.—The 
fact that in a former suit between the same 
parlies, a razUiamah had been filed by the 
plaintifi admitting complete satisfaction, does 
not prevent him from afterwards suing to en¬ 
force a specific promise to pay a certain sum of 
money on the strength of which he was induced 
to forego bis original claim m that suit: and, 
if such a promise could be proved, he would be 
entitled to maintain the subsequent suit, and 
to obtaoi a decree lor such sum as was agreed 
IO he pail. NARAIN Das V. Baba Kishen 
Das, 95 P.R. 1880. [B.. 1 P. R. 1904 = 41 P. 

L R. 1904.J 

See ACT X OF 1S70. s. 39. 7 C. 406 = 9 
C L.R. 117. 

Soils settled by compromise —Compromise 

dealing partly with properties in suit and partly 
with those outside suit See CiV. PRO. CODE, 
1903. 0. XXIII, r. 3. 1 C.L.J. 389. 

Refused by Criminal Court—See COSTS— 

SPECIAL Cases, 8 C.W.N. 178. 

See Evidence—Decrees, Judgments 
AND Proceedings in suits, 13 C. 352, 
F.B. 

See LlmU'ATION act, 190i, s. 19,20 P.R. 
1887. 

Arrears of share in vatau cash allowance by 
Government, suit for recovery of —Limitation 
—Limitation Act, 1877, art. 62—Previous deci¬ 
sion inter partes on point of law, cannot 
operate as res judicata—See LIMITATION ACT, 
1908, art. 62, 22 B. 669. 

See LIMITATION ACT. 1903. ART. 182— 
MISCELLANEOUS 23 A. 465 = A.W.N. 1901, 142. 

Ss. 13. 102, 103, Civ. Pro. Code, 1882 — 
Redemption suit dismissed for default—Second 

suit not barred—Bes/wdicafa—See Mortgage 

—REDEMPTION, 2 Ind. Gas. 630. 

See Mortgage —redemption. 24 A. 44, 
F.B. = A.W.N. 1901, 194, 27 P.R. 1900. 

See PLAINT—REJECTION OP PLAINT, 12 
A. 553 = A.W.N. 1839, 185. 
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- 2. —Adjudications—concluded. 

See SPECIAL OR SECOND APPEAL — 

Grounds OF appeal, 6 VV.R. 157. 

See Transfer op Property act. 1882, 
25M. 300, F.B. = 12 M.L J 128. 

-3. —Cause of action. 

See Cause of action. 

See Relinquishment op portion op 
Claim, 

(1)— Civ. Pro. Code—Judgment and order 
passed on review, part of ncord. —The rule of Jaw 
applicable to tbe defence of res judicata iu bar 
of a suit is that there must be »iot only ibesame 
property or subject of demand in dispute either 
wholly or in part bttvveon the same parties or 
their privies, but it must also appear that the 
idonticalquestion of right or title has been before 
injudicio. Tne judgment must bo on the same 
res or matter directly in question as that sought 
to bo litigated iu the second suit. When aques- 
tion of right or title has be-m adjudicated on in 
a suit, the bar of the judgment cannot be 
avoided by suing on a new form of claim, or on 
a ground of relief which might have been, but 
was not, raised or determined in the former 
Bui, if such claim or ground arises out of and 
depond.s upon the same right or title as that 
which was directly in question in the former 
auit. [F., 22 W.R, 404, 28 M 406 ; Cons . 2 
C. 152, F.B.;/2., 7 M.H.C. ICO. 4 C. 100, 
14 B. 31. 20 B, 86. 2 0. C. 303. 13 H. L. J. 
448 = 20 M. 700. 31 M. 385.] The Civ, Pro. 
Oodo makes the judgment of the Court and an 
order passed on a review of judgment as much a 
part of the record in a suit as the decree, and 
in considering the question of res judicata, they 
should bo looked at to see not only that the 
auit was dismissed on tbe merits but how the 
matter in litigation was judicially dealt with. 

Chinniya MUDALI V. Venkatachella 
PILLAI, 3M.H.C. 320. 

(2)— based upoii same right. —Whore 
the Causes of action in tbo former and sub.so- 
quenb suits are identical and (here is no allega¬ 
tion of a wholly diflerent right or of a wholly 
diflerout group of facts infringing it in tho 
latter suit from what there was in tbo loriner 
one, the rule of res judicata will apply. Having 
fltriven to establish his title by one means and 
failed, a person cannot bo poniiitted in a latter 
suit to OKtablish that title by other moans which 
were equally at his command when the former 
auit was tried, and so connected with the 
grounds on which he in that Ciso relied that 

they ought to have been submictod for consi* 
deration together. Ha.II Hasam v. IbraHIM 

Manchar.an Kaliandas. 3 B 137. L« . SB. 
174. 14 B. 31. 21 M. 35. 25 B. 116, 26 B. 189, 

1 Ind, Oas. 808.] 

('S)~Pleadings^Everu title should be raised 
— Decision on every part of case to be obtained 
—Fresh suit.—A plaintiff is bound to raise 

oau succeed and to 
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-3<— Cause of action — coniinuedt 

obtain a decision upon every part of his case, 
and if it is found that any part of the case 
which he made has been neglected by the 
Court which tried the suit, ho is not at 
liberty to bring a fresh suit in respect of such 
part SREEKRISTO BISWAS V. JOY KRISTO 
Biswas, 24 W R. 304. 

(4)-S 13, Ciw. Pro. Code, 1882—Res judi¬ 
cata —Joinder o/ several causes of action-'Ins¬ 
titution of suit in superior Courtis. 23 not 
evaded —To make a matter res judicata, tbe 
two suits need not be open to appeal in tbe 
same way. {?5 C. 571. P.; 9 B. 75. 15 B. 104, 
111, 9 C. 439. D.) [F., 24 M 444; Rel. on. 10 

C W.N, 529 = 2 C-L.J. 608 ; Not F., 29 M. 195, 
P.B.= l M L.T, 25 = 16M.L J. 41; D. 9C.W. 
N. 650. 35 C. 353= 12 C. W.N. 359 = 7 C.L.J. 
470; R., 13 C.W N. 1197 = 10 C.L.J. 420 ] A 
plaintiff cannot he allowed tn evades. 13, by 
joining several causes of action against the 
same defendant in one and tbe same suit and 
instituting it in a superior Court BHUGWAN- 
BUTTl OHOWDHRANI v. PORBES, 28 C 78 = 5 
C.W-N. 483. [H., 57 P.R. 1907 = 66 P.W.R. 

1907.) 

(6)—C*y. Pro. Code, 1882, ss. 13. 43—Res 
judicata— prior suiterroneously dismissed under 
s. 43, Cio. Pro. Code — Subsequent suit on same 
cause of action—Object muter same. —The 
decision in a former suit erroneously dismiss* 
ing it under s. 43. Civ. Pro. Code, will be rrs 
judicata in a subsequent suit brought for the 
same relief, on tho same cause of HCiiou, bet¬ 
ween the same parties, as tbo object matter 
is tbe same DaS^RI OhblLAMMA ▼. 

M. Chellayya. 7 M.L.T. 84 = 5 Ind. Caa. 756. 

(6) - Res judicata—/sswe heard and deter' 
7niyied—Act VIU of 1859. s. ‘2.—S, 2 of Act 
VIII of 1S59 bars a suit where the matter iu 
issue has been heard and determined by a Court 
of competent jurisdiction in a former suit 
between the same parties. NUFUR CHUNDER 

Paul Chow'dhry v. Luckhee Moneb 
Dabee, 9 W.R. 300. 

(7) —Res judicaia —Omissio’i to inrfude claim 
in previous suit—Cause of action. —A party who 
based a previous suit as against the present 
defendant on the same cause of ai'tion and 
might then have mad«' bis present claim, but 
did not, cannot bring a second suit on the 
.^ame ciuso of notion for that purpose. LalLA 
Luchmun SAHOY V. RAMSAUU PANDY.AN. 
20 W.R. 144. 

(8|—Ciu. Pro. Code, Act VIII of 1859, s. 2 — 
Dismissal of swif to recover property by right of 
gift — Subsequent 5ui( by right of inheritance ,— 
A plaintiff’s cau?e of action is a very different 
thing from his title ; the one is something 
done contrary to a person's interest which 
obliges him to seek the aid of a Court of justice, 
the other is the proof that that something affords 
him a valid ground for relief. (10 W.R. 426, 
^ppl ) A litigant oannot bo allowed to keep 
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-3.—Cause of action— continued. 

back one of his titles, on the ground that he had 
still a right in reserve, as he is bound to dis¬ 
close all his titles at once. Dismissal of a suit 
brought by a person claiming property by gift 
to his mother bars a subsequent suit by that 
person claiming the sani^ property a-* heir to 
his grandfather, when the cause of action was 
the same in both the suits. BrojO LalIj Roy 
V. Khettur Nath Mitter, 12 W.R. 53. 
[R , 11 B.H.G. 224. 2 O.C. 347.] 

(9i— Ctv. Pro. Code, 1882, ss. 13, 43-Suif 
for permanent injunction — Second suit for 
possession barred —Cause of action—Object of 
res judicata— Suit for declaration —A suit by 
an owner, out of possession, for a perma¬ 
nent injuncci^'-n against the defendant, who 
holds the property in dispute adversely to 
him, bars a pubsequent suit for pn«s»ssion on 
the same cause of action <5 A.L.J. 640, A W.N. 
1908, 252, 4 M.L.T. 444. 4 A 261. 2 A. 356, D.; 
1 A. 252, 8 C. 528, 14 A. 512,80.483. R-l 
The object of the rule of res judicata is always 
put upon two grounds: —(Ij the public policy 
that there should be an end of litigation; (2) 
the hardship on the individual that he should 
be vexed twice for the samecau-e. The expres¬ 
sion cause oI action means infr ugement of some 
right by some one. which entities the owner of 
the right to seek the assistance of tho Court. 

S. 43 of the Civ. Pro. Code, 1882, must apply 
to the facts as found by the Court and not to 
facts as alleged in tho plaint. GOKUL MISIR 
V. Bande ALI Beg. 8Iod. Cas. 9. Ii8 B. 537, 
Appr.) 8 C. 819, 12 0. 291, R.; 

(10) —Identity of basis of claims — Non-pro- 
Auction of evidence — Effect .—Tbe latter of two 
•uibs (between the same parties or their pri¬ 
vies), in which the reliefs sought for are dif¬ 
ferent, but in respect of tbe same property and 
bised on the same title, is barred by the dis¬ 
missal of the former for failurj to esta^ lish cue 
title. [D., 14 B, 206 J Dismissal for uon- 
produccion of evidence has tbe same effect as 
dismissal founded on evidence, in barring a 
subsequent suit as ns judicata RAMA RAO 

T. SURIYA RAO, 1 M. 84. 

(11) — Second suit for same property on differ¬ 
ent title .—A plaintiff, bringing a suit, to re¬ 
cover property on the strength of one tide, and 
failing in such suit, cannot, afterwards, sue to 
recover tbe same property on anotbtc title 
which he might have, but did not, put forward 
in the first suit {Qirth, C.J-, Diss.) [F., 3 
C. 23 ; D., 6 C. 659 = 8 C.L.R. 10, 6 B. 589, 10 
M, 272, 16 C. 137, 14 B. 31, 24 C. 83 ; Uiss., 4 
M. 308, 26 M. 760 = 13 M.L.J. 448 ; R., 9 C. 483 
= UC.LR. 67.J Garth, C.J.. held that the 
suit was not barred by res judicata because the 
words ‘cause of action’ mean not tho claim 
itself (e g.) the money, goods, or land claimed 
by the plaintiff but the grounds upon which 
that claim is founded and that, for a judgment 
to operate as res judicata, the grounds upon 
which a thing is sought to be recovered must 

0. VIII—78 
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—3. —Cause of action— continued, 

be substantially the .same in both the suits. 

Deno Bundoo Chowdhry V. Kristo 

MONEE DosSEE, 2 C. 132. [Diss., 25 B. 189 
= 2 Bom. L.R. 872. j 

(12j— iSwii for specific sum of money — Cw. 
Pro Code. {Act Vllt of 1859), s. 2.—A piainiiff, 
suing for a specific sum of money, must put 
forward every right, under which be claims it. 
A subsequent suit for tbe same sum under a 
right different from the one put forward in tbe 
first suit would be barred by res judicata. 
BBEKHA LALL V. BUGGOO LALL 3 C. 23. (2 
C. 152, R.) ID., 6 0. 659 = 8 0 L. R lO ; Diss., 
4 M. 308 ; R., 26 M. 760=13 M L.J. 448.] 

(13) — Cause of action —Swif for mesne profits 

Former suit for possession. —The plain iff sued 

to recover possession of land and f^r wasilat 
from the period at which he alleged he was 
dispossessed ; and he obtained a decree for pos¬ 
session of the lands and for wasxlal from the 
daie of tho plaiut. He afterwards sued the 
defendant for wasilat from the dale of the 
alleged dispossession to the date of the plaint. 
Held thOit, wasilat having been claimed in the 
previous plaint for that period, and there hav¬ 
ing been au adjudication upon his claim for 
iddSiZaf and no evidence that wasilat was with¬ 
held for the period foe which it was now 
claimed, through inadvertence or by mistake, 
the case within Act VIII of 1859, s. 2. exclud¬ 
ing from the jurisdiction of the Court causes of 
aocion “which shall have been heard and deter¬ 
mined by a Court of competent jurisdiction in 
a former suit between tbe same parties.’* 

Lutee POONISS4 Bibee v Luckeemonee 
DoSSEE, Marsh 93 = 1 Hay 161. 

(14) —Causes of action—Decision as to genuine¬ 
ness of document—Civ. Rro. Code, 1859, s. 2— 
Co-deiendants. —A former judgment, in which 
a certain document has been held to bo 
genuine between a third person as plaintiff and 
the present plaintiff and present principal 
defendant as defendants, was held to be con¬ 
clusive in this suit on the point of authenticity 
of the document, though not a res judicata 
under s. 2, Aot VIII of 1859, in other respects. 

Kally Persad Sein Chowdhry v 
Mohesh Ohunder Bhuttacharjee 

Hay 430. 

(15) Civ. Pro. Code, Act VIII o/ 1859, s. 2 — 
Decisioiu of claim of title in prior suit—Fresh 
suit in respect of same subject-matter.—'Nhoze 
the ground of legal right on which a plaintiff 
sues was a point raised and opened for decision 
in a former suit and was finally dealt with by 
the judgment and decree thereiDi it cannot be 
permitted to be raised lu a subsequent suit be¬ 
tween the parties or t.jeir representatives in in¬ 
terest. As a rule, a party is bound to bring 
forward his whole case in respect of the matter 
in litigation and open to him upon the pi iiiis 
for decision m the suit. He is not at liberty 
to abstain from relying upon, still less to aban¬ 
don a ground of claim which is in question and 
proper for consideration and decision in the 
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-3.—Cause of actioa— coniiniLed. 

5 >Uit, and afterwards to make it a cause of fi sh 
SUI&in respect of the same subject-matter of 
lioigation. Plaintiff sued to recover possession 
I f i* zamiudari as the legal representative of a 
devisee {Under the will of a former zemindar. 
Toe whole foundation of the suit was the validity 
ot the alleged will. In prior suits for possession 
brought by the testator’s widow and daughter, 
respectively. ag:iinst the plaintiff’s fatbvr and 
the plaintiff, tno same will was set up as the 
ground of title on behalf of the delendants, 
though the actual decision of the suits went ou 
different grounds. Held that it was open to 
ihe present plaintiff as party in both suits to 
have put forward the right claimed under the 
will and t(^ have his case upon that point fully 
beard and determined. The cause of action 
upon which the piesent suit was brought was 
finally concluded by the judgment and decree 
in the appeal in me prior auits. Consequently 
the presetit cause of action was concluded It 
made no uifferenoe that the party now plaintiff 
was defendant in the former suit. UD.\IYA 
Tevar v. Katama Nachivar, 2 M H.C. 131. 
[ft., 3 VV.ft. 39. 3 Al.H.G, 320, 7M.HG. 

2G3. 14 h. 31, 2G M. 760 ; D., 3 M-H.O. 217.] 

(16)—6'u*i tor same proptrty by defendant in 
prior suu vn fresh ground —Prior suit adjudg- 
mg posstssion oj ilmdu mother^ a widow ^ 
Subsequent claim by defendant in the first snif, 
as reversioner. — When a plaintiff claims an 
eataie and the defendant, being in possession, 
resists that claim, he is bound to resist it upon 
ail the grounds that it is possible for him, ac¬ 
cording iu Ills knowledge then, to bring forward. 
If ie.g.) lie c.-uid have, but did not, put forward 
a Kulachar or family custom, negativing the 
right of the plaintiff m the first suit, a Hindu 
mother, but giving bun a right to succeed, be 
cannot avail nimself oi that ground in a subse¬ 
quent suit, of his own, to recover the same 
property as against the successful plaintiff in 
the first suit. [D., 24 G. 83 ; ft., 11 C.L R. 
483. 14 B. 31, 24 G. 711.J But he may avail 
himself of the ground of the Kulachar or 
family custom, sot up by him, to show toat he, 
if ho survived the widow, would be entitled to 
succeed her in preference to other male heirs 
and that, on tbit ground, he is entitled to 
question the alienations made by the widow. 
Do jUGAPERS/VD SlNOH v. DOORG \ KON- 
WARI. 4C. 190, P.C.=3C.L.R. 31 = 3 I A. 149 

--3Sar. 827. [ft., IG M.L.J. 307 = 1 M.L.T. 

183 = 29 M. 390.J 

(17) — Suit—Difference in term% of partnersfiip 
— Re p udioata.—Where there is a difference 

between the terms and conditions of the part¬ 
nership stt up in the first suit and those assert¬ 
ed in the second, and the first was dismissed 
for want of proof of the partnership, the oir- 
cumetance oi difference in terms alone will not 
give a now cause of action. Samarapuri v 
Suanmuga, 3 M. 47. 

(18) — Previous suit dismissed — Second suit 
for same subject—Suit for recovery of property 
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as son of paltasihree of last owner—Later suit 
as eldest son of such owner. —Where a previous 
suit is dismissed, a second suit for the same 
object matter cannot be brought because a new 
basis in fact of the same causa ” is adduced, 
but a second suit can be brought where there 
is a different “cawsa.” Where a suit for re¬ 
covery of property on the ground that the 
phintiff was heir bcirig fhe sou by the Pattaba 
Stri of cue last owner was dismis-iod, a second 
suitcoulJ not be brought for recovery of the 
same property on the gremnd that he was the 
eldest son of the last owner and was therefore 
the heir. To the judgment reported at 3 M* 
H.G. R. 326-334, alt«r the words in p. 331 in 
favour of ihe defendant all the objective 
grounds of the decision which have led to the 
dismissal of tbo bUit,” the ftdlowing ought to 
be added, “and without the establishment of 
which the suit could nor. have b-ieii logically 
or legally dismissed.” MUTHUMADEVA NaIK 

V. Sevattamuthumadeva Naik, 7 M.H.C. 
160. Uppr.,28 M. 40G, 31 M. 385; ft.. 13 
ai.L.J. 44S = 26 AI. 7G0 ; D.. 24 G. 83.J 

(19) — Pro. Co ie, Act VIU of 1859, s 2 
—Res judicata —Soh'hnamih, effect of, —The 
plaintiff had in 1853 sued lor certain properties 
claiming them as belonging to her d’^cetsed 
father’s estate. It was found that the said pro¬ 
perties belonged, not only to her father, but 
also to another porsou. Those properties which 
did not boloDg to her father’s estate were ex». 
eluded and sot apart from the decree obtained 
by her. Fourteen years after this she orougat 
a second suit based ou a right of iuheritauoe to 
a sh ire in her father's estate, claiming those 
very properties belonging to another whioh had 
been excluded from the decree in the former 
suit. Held that tbo second suit was barred 
under a. 2 of Act VI11 of 1859, that, as it was 
distiuotly based on a right of mheritanoe and 
not, as It wis oontouded. on a solehnamah 
(whioh altered and modified the decree of 1853 
Dy admitting and declaring that the disputed 
properties belonged to her father’s estate), she 
was not entitled to olaim those properties, the 
solehnamah not havtng givon her a fresh oause 
of action. MusSAMUT SYUD00NISS.\ v PEDA 
HOSSEIN. 12 W.R. 182. 

(20) —Res judicata—First suit bissti on fifte 
on strength of gift —Ssrond sail basing claim on 
title by infieritance.—WaoTQ the plaintiff sued 
the defendant ou the strength of a title derived 
by gift from plaintiff’s mother, a subsequent 
suit basing a similtr olauu on the strength of 
title by ioheritaoco would be barred by ss. 2 
and 7 of the Civ Pro. Code, 1859, if the title 
by inheritance existed on the date of tbo first 
suit.—(Afif/rtr, J., dubitanU) DUDSAR BIBE& 
V. SHAKIR BURKUNDAZ. t5 W.R. 168, [ft., U 
B.H.G. 224.] 

(21i —.Vihonudan Ltio—Imamea school-^ 
Registered deed of gift—Donee obtaining posses* 
sioH by sutf against donor —Claim of donov** 
heir to gift property whether maintainable, — A. 
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-3.— Cause of action— 

Shea made a gift of all bis property to his wife’s 
niece, by a registered deed, Shortly after, the 
donee sued the donor for posses'jiou and ob¬ 
tained a decree, the donor having confessed 
judgment. After the donor’s deith, his brother 
sued to set aside the deed of gift, contending 
that the gift was invalid as there had not been 
actual transfer of possession. Held that though 
it might have been a good defence on the part 
of the donor to the suit brought against him by 
the donee, still, after the decision of the suit, 
declariug the validity of the giit, as against the 
donor and ail others claiming through hio}, it 
was not open to his heir to dispute the donee’s 
title, as the heir could have no higher right 
than the donor had at bis death. MiR GUR- 
ZAND ALI V. MUSSUMAT JAFFREE BEBEE, 

5 N.W.P, 118. 

(22) — Suit for demurrage — Civ. Pro. Code 
(Ac^VIII of 1859). s. 7 — Ris judicata.—\Vhere, 
in a suit for demurrage, the plaintifi fail-* to 
claim a portion, he is barred, by the principle 
of res judicata under s. 7. Act Vllf of 1859, from 
subsequently instituting a suit for recovering 
such portion of the claim. MUNGHROO HaN- 
JHEE V. GYARAM NUNDEE. 14 W.R. 253. 

(23) —Res judicata—.dci VIII o/ 1859, s. 7. — 
Where plaintiS^ had, in a former suit, claimed 
certain moneys alleged to have been mis¬ 
appropriated by defendant as manager for tbe 
joint family, tbe cause of action having been 
the latter’s refusal to allow pl.aintiSs their 
share at the time of separation, their present 
suit for a share of certain paddy which de¬ 
fendant bad refused to make over when the 
separation took place, was held to be barred by 
S. 7, Act VIII of 1859. GANES CHANDRA 

Chowdhry V. Ram Kumar Chowdhry, 3 
B.L.R.A.C. 265 = 12 W.R. 79, (8 W.R. P.C. 

11. R.) [R., 1 A 543 J 

(24) —Res judicata— Grant of share to widow 
—Decree not appealed against—to set aside 
effect of decree. — A widow was treated as an 
equal sharer in her husband’s estate with bet 
sons, and in conjunction with one son applied 
for and obtained partition as a sharer. Oojec- 
tions were taken as to her right to the parti¬ 
tion ; these objections were overruled, and no 
appeal was made to the Civil Court. Held 
that the partition proceedings still standing 
good, a suit to declare that tbe widow was 
entitled only to maintenance was not main-- 
tainable. MUSSUMMAT OODIA v. BHOPAL, 

3 Agra 137. 

(25) — Civ. Pro. Code, Act VIII of 1859, ss. 2, 
3— Alienee suing for alienor's share twice — 
Same cause of action* —In a former suit the 
plaintiffs, the purchasers of the rights of some 
widows in certain property, claimed a partition 
of the shares so purchased. The defendants 
admitted the right of the widows to some share, 
but the suit was dismissed on the ground that 
partition could not be obtained until the plaint¬ 
iffs had established their right, and that the 
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extent of their right was as claimed by t'um. 
Held, on a second suit by tbe plaintiff- SHainst 
tbe same defendants, that the cause of action 
being clearly the same in both suits, viz , the 
plaintiffs’ alleged right as purchasers tn some 
share of the property of the widows, tb*: cogni¬ 
zance of the second suit was barred by the (hv. 
Pro. Code., 1359, s. 2; that the defendants’ 
admission in tbe first suit which was merely 
evidence in the plainiiffs’ favour did not give 
rise to a fresh Ciuse of action; that, if the 
judgments in the former suit were erroneous or 
defective, the High Court have no authority to 
revise them in a new suit, uor can it in a n-=*w 
suit take cognizance of that which might have 
been brought forward as part of the subject in 
the contest in the former suit. Ghaseb 
Khan v. Kulloo, l Agra 162. [F., 7 N. 

W.P. 17, F.B.J 

(26)-Ss 13 (£;a:p. If). 43. 373. Civ. Pro. 
Code, 1882— Cause of action—Second suit in 
respect of a portion of claim omitted in a previ¬ 
ous suit on the same cause of action— Res judi¬ 
cata— Withdrawal of suit with permission to 
bring n fresh suit, application for—Effect uvon 
subsequent suit when application for withdrawal 
of previous suit refused and suit dismissed -— 
M. the defendant’s predecessor in title, ootain- 
ed against tbe plaintiff a decree for possession 
of a village under s. 108, cl. 10 of the Oudh 
Kent Act. Tbe plaintiff afterwards sued M for 
a declaration of bis right before a Civil Court, 
but amended tbn prayer so as lo read that a 
decree be passed in his favour for possession of 
the village. The suit was dismissed on the 
ground that it was not cognisable by a Civil 
Court. In second appeal the plaintiff applied 
under s. 373, Civ, Pro. Code, lor leave, to.with- 
draw the suit witb liberty to bring a fresh suit. 
The application was refused and the appeal 
dismissed. Tbe plaintiff then brought i,h) 
present suit with the only difference that, now, 
he prayed for a declaration of right of which in 
the former suit the prayer was for possession. 
Held, that although the cause of action(, 9 tated 
by the plaintiff was identical in both suits, 
yet as the only matter, which was determined in 
the former suit was that the Civil Court could 
not give the relief therein sought, it was doubt¬ 
ful whether s. 13. Civ. Pro. Code, or explanation 
11 of that section could apply, buti^that 
s. 43 of the Code barred the suit. The “cause 
of action ” means every fact of which it ia 
material to be proved to entitle the plaintiff to 
succeed and every fact which the defendant 
would have a right to traverse, and does not 
depend upon the relief claimed. One test in 
deciding whether the cause of action in two 
suits is the same is whether the same evidence 
would support both. (16 G. 422 = 15 I. A. 66, 
P.C., 16 C. 98 = 15 LA. 156, P.C., R.) Heldy. 
further, that s. 373, Civ. Pro. Code, did not bar 
the present suit, MOHaMMED ASGHAR v, 
AMJAD ALI, 8 O.C, 389. (26 M. 760,S24 M 

491, 5 O. C. 173, R.) [F., 10 O. C. 44 : R. 

13 O.C. 19,] 
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{21i — Civ. Pro. Code, 1882, ss. 13, 42, 43, 
102. 103, J57, 158— Adjournment of suit — Ab¬ 
sence of plamliff or his pleader on adjourned 
date —Dismissal for default—Suit for injunc- 
tifjn Subsequent suit for pos$ession~‘Cause of 
fichon — MuUifariousness, —After tue seittement 
ot i>sues, a case was fixed for final hearing oq 
a certain date. On that date tbe plamtifi ob- 
tamed adjournmeob on tbe ground i,hH.t he had 
not sufficient time to summon his witnesses. 
On the adjourned date the plaintifi or his plea¬ 
der, did not appear, though some of the wit¬ 
nesses summoned were present, and the Court 
dismissed the suit with the following order : 
“From the issues above mentioned ic will be 
seen that the plaintiff’s claim is completely de¬ 
nied by the defendants. 1 should, therefore, 
dismiss the plaintifi’s suit with costs.” Held, 
that, as tbe plaintiff did not appear at the ad¬ 
journed bearing, the order of dUmissal was 
made under a. 102 read with s. 157, Civ. Pro. 
Code (1882). (12 M. L. J. 473, F.) Held, 

further, that, where the plaintiff does not ap¬ 
pear at the adjourned hearing of a suit, time 
having been granted at his instance, it is open 
to the Court to deal with the matter either 
under s. 157 or s, 158. There is nothing in 
the language of s. 158 to preclude its applica¬ 
tion to a case wherethe plaintiff does not appear. 
(5 Ind. Cas. 23, 20 B. 736, Diss.) In the suit, 
dismissed as aforesaid, the plaintiff had sued for 
a perpetual injunction restraining the defendant 
from interfering with the suit land on the 
ground of hia (plaintiff’s) relationship to one N. 
In the present suit, be stated that neither N 
nor his widow S was exclusively entitled to the 
property, and he prayed for possession also. In 
both suits the cause of action was alleged to be 
that Government, by mistake, had recogoisod I 
the title of the delendant. Held that, in order 
to ascertain whether the cause of action in the 
two suits was the 8am»», it was open to the 
Court to travel outside the lour corners of the 
plaint, and to refer to the issues which were 
raised in the first action for the purpose of 
finding out what the plaioi iff had to prove and 
undertook to prove in order to support his 
claim as alleged in the plaint, that the second 
suit was barred under a. 42. Civ. Pro. Code 
(XIV of 1882), as it was open to the plaintiff in 
the first suit to ba^e bis cliim on the two 
alternative tiiles which bo put forward in 
the second suit. NaGANADA lYKR alias 
ESWAliAPITRrt V. KrisHN VMURTHI AlYAR 
6 Ind. Ca«. 233^8 M L T. 60 = 20 M.L J. 535* 
(16 C. 98. 3 B 137 18 W. R. 163, 11 B L. R. P. 

C. 158,11 M I.A. 561, ii.;8 M. 620. 29 M. 760 
8 0. 819, D.i 

(28)—Ciw.Pro. Code{4ct XIV of 18821. 5.13— 
Suit to recover property as trustee ~Subsequent 
suit by heirs after plaintiff's death— judi¬ 
cata.—Plaintiff’s father sued to recover certain 
property as its trustee. That suit was dismis¬ 
sed. After plaintiff’s father’s death, plaintiffs 
brought the present suit to recover the same 
property as trustees : Held, that, whether the 


Res Judicata —cootinued. 

-3.— Cause of action —confinw^d. 

plaintiffs succeeded their father as trustees or 
the trusteobhip was joint family property of 
I which tbe father was the manager, the plaint¬ 
iffs were concluded by tbe decision in the 
previous suit by tbeir father. Ramappaya 
v. AITHU Melanta, 7 Ind. Cas. 184 = 8 M.L. 
T. 221. 

(29) — Civ, Pro. Code (Act XIV of 1882), 
s. 13 ^Suit to declare piai»t'ff's riyht os karnam 
—Prior suit between parties for invalidation 
of pattahs granted by plaintiff —Decision that 
plaintiff was not karnam —Res judicata.— 
Plaintiff sued for declaration of his right as 
hereditary karnam of a certain temple. In a 
prior suit between the parties (wherein plaintiff 
was third defendant) it was sought to invalidate 
certain puffas granted by plaintiff in respect 
of the temple lands. An issue was raised as 
to whether plaintiff was karnam of the temple 
and was decided against him. Held, that tbe 
present suit was birred as res juitcata. Obiter: 
The suit will not be res judicata if it were 
based on a subsequent appointment of plaintiff 
as karnam. ANTHARYAMI PaTNAIK v HARI- 

Bandhu Sabuto, 8 Ind. Cas. 427 =» 9 
M.L.T. 107. 

(30) — Civ. Pro. Code, 18S2, s, 13— First snif 
on pro-note executed for balance due under 
accounts, dismissed— Second suif on accounts 
barred. —Where a suit on a pro-note executed 
by the defendant to the plaintiff for balaoce 
duo on a settlement of accounts, in which it 
was alleged in the plaint that the note was 
made in the plaintiff’s account book, was 
dismissed on the ground that the plaintiff 
failed to prove the execution of the pro-note 
set up. a sub-equent suit by him on the 
accounts is barred by s. 13, Civ. Pro. Code, as 
the plaintiff might and ought to have joined 
the latter claim in the former suit. MURUOA 
PiLLAI V. SUBRAHMANIA AlYAR, 8 M.L.J. 
197, (21 M. 91. F.) 

i31)—Res judicata—Suit for posse.s5ion— Set¬ 
ting aside sale — Imgularity — Void safe,— 
When a plaintiff sues for possession and deter¬ 
mination of right to a certain property, and to 
set aside an execution s-*lo of a portion of tbo 
properly on iho ground of irregularity, and his 
suit is dismissed on the merits, a suosequent 
suit for posse.«sio ) of the property sold, on the 
ground that the sale was void ab tntfio, will be 
barred as res judicata. THOMAS M. PIGOU v. 
Sybd MOH XMED ABOO SyED, 3C.L.R 253. 
(11 B L.R 158. U M.I.A. 50, F.) 

(32)— previous suit for confirmation of sale — 
Dismissal — Subsequent suit for sale certificate. 
—A previous suit by the purchaser at an execu¬ 
tion Stic for au order oonfirming the sale, 
after reversing the order of a Judge annulling 
the sale, w.os dismissed on the merits and he 
subsequently brought a suit for possession with 
mosno profits by the reversal of the said order 
of tbe Judge and of the purchase by third par¬ 
ties and for a bynama or sale certificate of the 
same property; held that, the legal point arising 
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- 3. — Cause of action — continued. 

out of both the plaints and now in issue, being 
the same, viz-, whether the summary order for 
reversal of the sale can be set aside in a regular 
suit as between the pirtie:^ before the Court, 
and it having been adjudicated upon unfavour¬ 
ably to the plaiotifi, rhe present suit was 
barred. G. LAMB v. DrwAN PUDDUM LO- 
CHUN, W.R.F.B. 28 = Marsh. 96 = 1 Hay 168. 

(33j— Transfer of Property Act, ss. 92. 93— 
Decree for redemption— Failure to pay by 
mortgagor—Subsequent suit for redemption — 
Res judicata.—A aeccee passed under s. 92 of 
the Transfer of Property Act becomes a final 
decree, even though no order under s. 93 has 
been passed, when the time limited iu it for 
the payment of the mortgage amount has 
expired, without the mortgagor taking any 
steps. No subsequent suit for redemption of 
the same mortgage will lie. KAMAS.\MI v. 
Sami, 17 M 96 = 4 M L.3. 29. [Cows.. 25 M. 
300, F.B.;R.. 19 M. 40. F.B.. 26 M. 244. 21 
A.W.N. 1901, 194 = 21 A. 44. 27 M. 40. GO.C. 
114.] 

(34) —Ciu. Pro. Code (1859), s. lU—Iden¬ 
tity of cause of action tn two suits —Difference 
of relief, —Though in the former suit a person 
claimed the under-proprietary right in virtue 
of a sub-settlement, and in the subsequent suit 
he claimed the superior proprietary right, held 
that the diSerence in the mode of relief claim¬ 
ed did not aSect the identity of the cause of 
action, which was in botn cases the refusal of 
the right to redeem, and that under s. 114 of 
the Code of 1859 the judgment in the prior 
suit was final, SHaNKER BHAKSH v. DAYA 

SankaR. 13 C. 422, P C. = 15 l.A. 66 = 5 
Sar. 107. [F.. 39 P.L.R. 1905 = 32 P.R. 1905; 
R., 14 B. 31, 117 P.R. 1891, 19 C. 372. 25 M. 
736, 8 O.C. 389, 43 P.R. 1907. 101 P.W.R- 
1907 = 43 P.R. 1907 = 169 P.L.R. 190d.] 

(35) — on bond to recover money enforcing 
mortgage-lien—Decree passed for money only 
Subsequent suit to enforce lien, not maintain¬ 
able. —Plaintifi sued on a registered bond to 
recover the amount due upon it enforcing his 
mortgage-lien thereunder; he however obtained 
only a money decree. Another parson who also 
held a decree against the same debtor caused a 
portion of the property iucluded iu the plaint¬ 
iff’s mortgage to be brought to sale, and the 
present suit was brought by the latter to enforce 
the lien and was met. on the part of the pur¬ 
chaser. with the plea that, as the person from 
whom he derived title bad bean already once 
sued on the same,’cause of action, the suit was 
not maintainable. The question amounted 
to this, whether, when a plaintiff has put a 
cause of action in suit and claimed in respect 
of it all the relief to which he can be entitled, 
and has obtained a decree which, by inadver¬ 
tence. has omitted to give him all the relief 
to which he is entitled, he can maintain a 
second suit on the same cause of action, claim¬ 
ing in part the relief he had already claimed in 
the former, bub which had been omitted from 
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- 3. —Cause of action— continued. 

the decree ; and, it was held that where a 
plaintiff complains that the decree obtained by 
him does not award him all the relief which 
he has claimed and to which he is entitled, his 
remedy lies in appeal or by review, and he 
cannot seek it in a second suit. The substance 
of the action or the question of right in dispute 
in the first suit was the plaintiff’s right under 
the bond, which includ'^d a right to charge the 
property for the debt, and this last claim must 
be held to have been raised in the pleadings, 
for it was expressly named in the plaint and 
was part and parcel of ibe right to which the 
bond given entitled the plaintiff, and when a 
decision was in that suit, it must be held to 
have been one upon the entire right of the plaint¬ 
iff under the bond, with everything that properly 
belonged to it, and so must include the right to 
charge the property for the debt. If the decree 
was purposely or accidentally silent on tbe 
point, the plaintiff should proceed with his 
proper course of remedy by way of appeal or 
review of judgment, but not by a second suit 
which would be barrtd by s. 2 of Act Vllt of 
1859. BAHO SINGH V. HET RaU, 7 N.W.P. 
17. F.B. 

(36)— Ss. 13 and 43, Ciw. Pro. Code, 1882— 
Prior and puisap mortgage—Sale of mortgaged 
property—Redemption by vendee of the prior 
mortgage—Suit for sale by puisne mortgagee — 
Dismissal of suit on the ground that previous 
mortgage not offered to redeem—Second suit for 
redemption of prior mortgage and sale — Res 
judicata— Transfer of Property Act {IV of 
1882), s. 89.—Iu August 1876 the owners of a 
village M mortgaged it to one G for Rs. 7,000 
and put him in possession. In February 1384 
the owners mortgaged M and other property to 
the plaintiff’s father lor Rs. 2,400 without 
possessiOQ. In October 1891 tbe owners sold 
M to tbe defendant for Rs. 14.000, of which 
Rs. 7,000 was left with the purchaser in order 
to redeem the mortgage of 1876. Defendant re¬ 
deemed the mortgage and obtained possession. 
In August 1892 plaintiff sued for recovery of the 
amount due on his mortgage impleading the 
owners, the defendant and other persons de¬ 
scribing them in tbe plaint as transferees of 
the mortgaged property, but he did not offer to 
redeem any mortgages. One of his prayers for 
relief was that the Court should make all orders 
that might be necessary to give him the main 
relief, i. e,, sale of the property. The Court 
held f bat the plaintiff could redeem the village 
M, but he could not bring it to sale without 
first redeeming it. It therefore declared that 
the village was not saleable for plaintiff’s 
money. A decree for thesale of other property 
was, however, passed in favour of the plaintiff. 
The present suit was instituted by tbe plaint¬ 
iff for redemption of the mortgage of 1876 and 
for thesale of M to recover the costs of redemp¬ 
tion and the balance due at tbe date of suit on 
the former decree. {Per Chamier, A.J.C.) Beld, 
that the plaintiff’s cause of action for the pre¬ 
sent suit was exactly the same as his cause of 
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-3. —Cause ot action— continued. 

action for the former suit, mortgage to him 
an«1 •i<'H-payLiieut of the mortgage money. In 
t)* * I rmer suit, he might and ought to have 
offered to redeem the prior mortgage. The 
Courr, which decided the former suit, did not 
me^ii to decide that the suit was premature. 
Toe suit should therefore be dismissed as bar¬ 
red by s^. 13 and 43. Civ. Pro. Code. (24 M. 
491. P C., fl.) {Per ScoU, J C.) Held. thAt the 
decision in the first suit was in fact that the 
suit was premature, and this decision being ou 
a question of law was res judicata between the 
parties. Held, further, that the words “ ground 
of defence or attack ” in s. 13, Civ. Pro. Code, 
do not include a ground of defence or attick. 
which may come into existence by some act of 
the plaintiff, such as the payment of money to 
another. They refer to the condition of things 
at the time tbo former suit was instituted. 
Held, also, that the suit was not barred by 
either s. 13 or 43. Civ. Pro. Code. (I O.C. 105, 
8 O G. 37. H.) [Per Evans, A.J.C.) Held, that 
the plaintiff was bound to sue for redemption of 
the prior mortgage iti his first suit and ought to 
have made iheoffer to redeem aground of attack. 
He is, therefore, barred from bringing a fresh 
suit on the same cause of action. Held, 
further, th.it the plaintiff having obtained a 
decree for sale on his mortgage an i the decree 
for sale having been made absolute, the security 
had been extinguished under s. 89, Act IV of 
1882, and the plaintiff bad therefore no title to 
maintain the pre.sent suit. OHAUDHRI GanGA 

Singh v. Lachmi Narain, 10 0 C. 143. (20 
A. 110, 2 A. 429, P C., ii.) O.C. 347.] 

(37)—Ciu. Pro. Code. 1882. s. 13, Expl. 11 — 
Mortgage for balance of unpaid purchase-money 
—Dismissal of suit nn mortgage—Subsequent 
suit to enforce hen for balanceof unpaid purchase- 
money--Maintainability. —A mortgage deed had 
been executed for certain unpaid purchase 
money. Plaintiff iostitutei a suit on the mort¬ 
gage deed and the suit was dismissed on the 
ground that the mortgage deed had not been 
registered. Subsequently, plaintiff brought 
this suit to enforce his lion for the balance oi 
unpaid purchase money. Held that the suit 
was one to which s 13, expl. II, Oiv. Pro. Code, 
applied. There was nothing to proven the 
plaintiff from instituting the former suit on the 
basis of his lien for the balance of unpaid 
purchase money under the general law Ho 
ought to have then based the suit on this 
ground as well as on the mortgage sued on, so 
as to avoid the necessity for a second suit in 
the event of the mortgage b^ing hold invalid 
for want of registration. AKAYI KUNTI v 
AYISSA BI. 26 M. 643. (20 C. 8.5, F ) [R { 

Ind. Gas. 808, 12 O.C 347.] 

(38)—Ciu. Pro. Code {Ant X of 1877), s. 1.3— 
Eos judicata— plots in the same hold- 
ing~Previous suit for one plot—Subsequsnt sutf 
for another plot.—Tho plaintiffs claimed cec- 
tain land’s situate in B as covered by a certain 
pottah granted to them by certain persons. , 
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The defendant also claimed to hold the lauds 
uuder a pottah granted by the same persons 
prior to the pottah of the plaintiffs. The plaint¬ 
iffs claimed the land in dispute as appertain¬ 
ing to mouzah M of which they ware the put- 
nidars, whereas the defendant claimed it as 
appertaining to mouzih S. It appeared that 
in a former suit between the same parties in re¬ 
spect of another portion of B. it was held that 
B belonged to mouzah M, but that the pottahs 
of both the plaintiff.} and the defendant co¬ 
vered B, and that, inasmuch as the present 
defendant’s pottah was prior in title, he had 
the preferential title to the land. Held that 

the matter m dispute in the present case was 
res judicata by the former suit, because the 
present suit referred only to another plot in 
the same holding. SUNDHYAMULA v. DEVI 
Churn Duti, 9 C.L R. 2i6. 

(39) Civ. Pro. Code, s 13—Res judicata — 
Prior suit for rent—Determination of question 
of title~~Subsequent suif for possession —U in 
a rent suit the question of title is decided, that 
decision constitutes res judicata between the 
same parties in any subsequent suit relating 
to the title between the same pircios. GOPAL 

Das V. Gopi Nath 3irc\r. 12 C L H. 38 (i 

C.L.R. 35, F.) [R., 26 C. 428, F.B.. 49 P.L. 

R 1903.j 

(40) —Preuioits for arrears of rent — 

Plaintif) made parly at his own request^Fail- 
ure toprove claim^Subssquent suit for land— 

—Where, in a previous suit, by the defend¬ 
ant against a tenant, for arrears of rent, the 
plaintiff was made a party, at his own request, 
on the ground that be was the person entitled 
to the rent, but failed to establish his claim, it 
was held that a subsequent suit, hy the plaint¬ 
iff against the defendant, for possession of the 
land under a certain right, which he could have 
advanced in the prior suit, was barred as res 
judicata. BEMOLASOONDURY' CHOWDHRAIN 
v. PUNCHANUN CHOWDHRY. 3 C. 70S. (3 0. 
145=1 C.L.R. 35, FA [Cons, 5 0. 832 = 6 
C.L.R, 305; R., 6 0. 406 = 7 C.L R. 251. 6 C. 
559 = 8 C.L.R. 10.] 

( 41 ) —Ciy. P.o. Code (XIV 0/ 1882), s. 13 — 

R's judicata—Prior swif hosed oa Isose. title of 

pi iinliff recognized in— Suhs.'iquenf suit on 
not barred .—In a previous suit based ou a ver¬ 
bal letting by the plaintiff, it was found that 
the defendants wore teoiiits iu possession 
under the plaintiff. The defendants set up a 
written lease, but the Court held that they did 
not occupy under that lettiug but under a sub¬ 
sequent verbal lotting, Ou the present suit 
brought for p is^ession with arrears of rent as 
under the written lease, plaintiff was held en- 
titlol to a decree for land on the strength of his 
general title, the omission to sue ou which iu 
the previous suit was no bar to the subsequent 
suit. With regard, however, to the arrears of 
rent olaimoj under the above old written lease, 
the plaintiff’s claim was held to be barred by 
Tes Judicata hy TQ^sotx of the prior deoisiou of 
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the Court that the defendant did not hold under 
that lease. KUTTI ALT v. Ohindan, 23 M. 
629. 122 H. 32.3, R.) [R., 13 M.L.J-448 = 26 

M. 760.] 

'42)—Res judicata— Identity of cause of 
action with that of prior suit. —Where an Oudh 
Talukdar died leaving talukdari as well as non- 
talukdari estate, and his heir, under Oudh Act 
I of 1869, obtained a judgment declaring that 
he was entitled to the talukdari estate, as 
against a person who claimed under a will of 
the deceased, which, however, was found to 
have been revoked, held, that that judgment 
was a bar to a subsequent suit by the latter for 
declaration that he was entitled to the whole 
estate of the deceased, talukdari as well asnon- 
talukdari, it being found that this suit was 
only founded upon his rights under the will 
and not under any other title, although the 
heir was not entitled to possession of the non- 
talukdari estate of the deceased. Triloki 
Nath Singh v. Pertab Narain Singh, IS 

C. 808 = 15 I. A. 113, P.C. = 5 Sar. 219. [R.. 

20 B. 86.] 

(43) —Swid for possession —Rss judicata.—A 
suit for possession of lands, by setting aside a 
sale executed by the plaiotifis' mother as their 
guardian, was held barred on the principle of 
res judicata by reaoon of a previous decision 
between the mother as guardian and the 
defendant for setting aside the sale as not being 
for any legal necessity, in the absence of an 
allegation and proof that the sale and the 
subsequent suit were collusive. Where the 
pUintiSs’ pleader in the above case, without 
any instructions whatever, suggested that the 
mother was a frail woman and executed the 
sal-i while she was in improper in'im icy with 
the defendant: Held, that it amounted to 
gross impropriety and that the pleader ought 
to be censured. GUNGA RAM SadHOOKHAN 
V PANCH GOWREE PORAMANICK, 25 W.R. 
366. 

(44) —Res judicata— Difference of title with 
same cause of action. Act VIII of 1859, s. 2. - 
A suit to recover possession as pirt of her own 
taluk of land which plaintiff had claimed in 
a former suit as towfir reclaimed and occupied, 
is barred by s. 2. Act VIII of 1859. UMAT.ARA 

Debt v. Krishna Kamini Dasi, 2 B.L.R. 
A.C. 102 = 10 W.R. 426. [Affrmed. 11 B.L. 
R.A.C. 158 ; F., 13 W.R. 209, 2 C. 152, F.B.; 
Avpr., 12 W.R. 55, 12 W.R. 235 ; R. 14 B. 31; 

D. , 13 W.R. 343.] 

(45) — for taluk on jomt title—Civ, Pro. 
Code, 185£. ss 2. 7— Res judicata.—A previ¬ 
ous suit founded on the allegation that the 
plaintiff was entitled to enjoy a certain land 
with several other persons as part of a taluk 
was dismissed, and the plaintiff brought the 
present suit claiming the same property against 
the same defendants, basing his right on a joint 
title with one other person as part of another 
taluk. Held, that the second suit was barred 
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and the plaintiff had lost his right by any title 
th.*:. existed at the time of his brirging the 
first suit to insist upon having possession 
the land as against the defendant. Shib 
SHANKER NEOGI V. HURO SOONDUKEE 

UOOFTA, 13 W.R. 209. 

{^Q>)—Act XIV of 1863, s. 10—Swi/ by land¬ 
lord to enhance rent—Decision in former suit 
barring right of enhancement—Bar to subi,e- 
suit —Res judicata.—In a suit by a 
landlord to enhance rent, it was shown by 
the defendant-cultivator that in a former suit 
brought by him to contest the right of his 
landlord to enhance rent, it had been decided 
that the landlord had no right to enhance. 
Held, that as the two suits were proci.sely of the 
same character, and the issue tried was the 
same, the decision in the former suit operated 
as a bar to the subsequent suit as res judicata. 
KOOER MANIK SINGH V. PiRTHEE SINGH 
5 N W.P 163. (I W.R. 128. F.) 

{■^1)’—Landlord and Kabuliat—Res 

judicata.—Where, in a former suit, it was 
determined that the defendant held only 7 
bighas out of 8 bigbas and 17 cotias for which 
plaintiff sued to obtain a kabuliat, a subsequent 
suit to eject defendant from the remaining 1 
bigha 17 cottas is not maintainable. GOPAL- 
CHANDRA Roy V Nabin Chandra Bhan- 
DARI, 3 B.L.R. App. 34. 

(48)— Suit to contest enhancement—Occupancy 
—Presumption.—If in a suit to contest en¬ 
hancement the plaintiff admi^s that his tenure 
was created in 1244, such admission would 
deprive him of the benefit of the presumption 
of having held on fixed rates from the time of 
the permanent settlement. And if the liability 
of the tenure to enhancement was deoiled 
against the zemindar in a former suit, that 
finding mu‘5t be treated as res adjudicata, 
Sreedhessury CHOWDHRY V. MUDDUN 
KOOWAR Jha, 1 W.R. 128. [F , 5 N W. P 
163.] 

for enhancement of rent—Previous 
decree — Res judicata. — A previous suit for 
enhancement of rent, wherein the Court found 
that the tenure was liable to enhancement, 
but that the grounds for enhancement had not 
been sufficiently established, is binding on the 
tenants in a subsequent suit for enhancement 
and they cannot question the liability of their 
tenure to enhancement even though the finding 
in the previous suit regarding the question of 
enhancement was not incorporated in the 
decree which was merely a decree for payment 
oi I'cnt at the old rate. SHAIKH EnaetOOLLAH 
V. SHAIKH AMEER BUKSH alias SHAIKH 
MOHEEOLLAH. 25 W. R. 225. [Not F., 17 A 
174 = A.W.N. 1895, 47; R., 7 C.L.R, 227.] 

i50>—Putnee and mowrosee titles—Catise of 
action — Estoppel. —In a former suit to establish 
his right to certain land as belonging to his 
putnee taluq, the plaintiff failed. Held, that 
he cannot, in a subsequent suit, claim the 
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same land under a different title, viz., as be¬ 
longing to his mowrosee, the cause of action in 
both the suits being the same. AUNUNGO 

mohun Deb Roy v. Unnoda dossee, 17 
W.R. 331. 

(51) —Oil). Pro. Code, Act VIII of 1859. s. 2 

— Claim to land as accretion—Prior suit for 
same land as accretion of differeyit estate — Dif¬ 
ference in origin—No difference in cause of 
action, —A complainant must avail himself of 
all the grounds of origin of bis right. Whatever 
grounds there are plaintiff must bring them all 
in bis suit. Where certain land was claimed 
as an accretion to a particular mouzab, a deci¬ 
sion in a prior suit between the parties in re¬ 
spect of the same land as an accretion to a 
different mouzah operated as a bar under 9 . 2, 
Act VIII of 1859, the difference in the origin 
not giving rise to a different cause of action in 
determining the same question of title by 
accretion. KaSHEK KISHORE ROY ChOW- 
DHKY V. KRISTO OHUNDBR SANDYAL OHOVT- 
DHRY, 22 W R 464. [F., 3 B. 132; Appi, 1 

B. 87; B.. 2C. 152, P B.] 

(52) — Civ. Pro. Code, Act VIII of 1859, s. 2 
—iSwif on joint promissory note—Prior suit 
against executant dismissed for want of jurisdic- 
tion-^Suhsequent swif against him for balance 
due —Whore a suit on a joint promissory note 
was dismissed against one of the executants for 
want of jurisdiction over him, a subsequent 
suit against him for the balance of money due 
to the obligee after execution of the decree in 
the prior suit brought in a Court having juris¬ 
diction over him. was not barred by the provi¬ 
sions of s. 2. Act VIII o( 1859 SUKERAM 

Mitter V. Nobin Kristo mookerjee. 22 
W.R. 290. 


(53)— Suit bp younger son for maintenano 
charged upon inheritance —Ros judicata —Ar 
order dismissing a claim for maintenance 
founded on an ehrarnama. by a younger sor 
against the father, would not bar a subspquenl 
suit by such son for maintenance charged oc 
the inheritance, to which the elder brother sue 
ceoded as eldi st male mombor after the father’s 
death. AHMED HOSSEIN KHAN v. NIHAL 

UD-DIN Khan. 9 C 945. P.C.==13 C.L R. 33C 

= 10 I. A. 43 = 4 Sar. 442. 


(54)—Ac/ VIII of 1859, s. 2-Res judicata- 
Nature o/daiws.—The faot that the plaintiff’s 
former claim to certain property as the heir of 
S’a father was dismissed oannot bar his present 
suit for possession of the same property aa the 
heir of 8 under s. 2 of Act VIII of 1859. 
Although the property may bo the same, the 
nature of the claim is differont- GOOROO 
Dutt V. 800R00, 16 W. R. 264. [R.. 12 Q.C. 

(551—Civ. Pro. Code, ss. 13. 43 and 44—Res 
Judicata—t/oirtder of causes of action—Biqht 
to sue — Presumption of correctness of' a 
genealogical table prepared at Settlement— 
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Custom — Inheritance—‘Escheat to the proprie¬ 
tary body^New case set up in the Chief Court, 
on appeals—la 1875, N. and S. sued in the Court 
of a Munsif, 1st class, to contest the validity 
of the adoption of K. by H. That suit wafl 
dismissed, it being found, firstly, that N. and S. 
were not collaterals of H., and so had no locus 
sfandi to object; aod, secondly, that the 
adoption was valid. K, having died without 
issue, N. and S. filed a suit for possession of the 
moveable and immoveable property of K, as 
collaterals of his adoptive father H. D. and 
others, proprietors of and in possession of the 
land, also filed another suit for declaration of 
their title to succeed as the proprietary body 
denying the relationship of N. and S, with H. 
Held, that the question, whether N. aod 8. 
are collaterals of H. or not. is not barred by 
res judicata by reason of its being decided in 
the previous suit in 1875, as—The Court trying 
the first suit, a Munsif with jurisdiction up to 
Rs, 1,000 only, had no jurisdiction to try the 
subsequent suit which was valued at more than 
Rs. 1,000. D- and G. oannot be said to be suing as 
representative of H. and K., who were defendants 
in the previous suit. The olaicn is simply a 
claim founded on the oustom of esoheat in 
favour of the proprietary body who no more 
represent the deceased than the Crown does in 
oases in which property lapses to the Crown for 
want of heirs. A party claiming as an heir 
can and should sue for the whole of the 
estate, both moveable and immoveable, in one 
and the same suit (10 M. 375, F.) Although 
a presumption exists by law lu favour of (he 
corrootness of the pedigree table as prepared at 
a settlement, such presumption is greatly 
weakened, if the contents of that dooument are 
vague. The contention of N. and S.. that they 
were also members of the proprietary body, 
along with D and others, could not be enter¬ 
tained in the Chief Court, where it was raised 
for the first time on appeal RAM SiNQH v. 
DULA Slngh, S8 P.W.R. 1908. 

(56) —Res judioata —■sui/ on ftf/e 

different from that set up in previous sui/.— 
Wnere the previous suit for a share of the fami¬ 
ly property had been brought, as based on au 
express written agreement between the mem¬ 
bers, suoh suit was held not to bar a subsequent 
suit in which the plaintiff sought to enforoehis 
general rights of inheritauoa as a member of 
the family. 3ADU v. B.AIZA, 4 B. 87, P. B, 
CD., 25 B. 189.] 

(57) —Acf VIII of 1859, s. 2 — Res judi¬ 
cata ^utf for share—Declaratory decree’—' 
Permission tc bring fresh sui/.—The plaintiff 
obtained a decree in a former suit for a share 
of the ancestral property, both moveable and 
immoveable. On appeal by the defendant, the 
plaintiff retained bis decree for a share of the 
immoveable property, the decree for the value 

of the moveables being sot aside, as there was 

no evidence as to their value. The plaintiff, 
however, got a declaratory decree affirming hu) 
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- —3,—Cause of Action — continued, 

right to the share oi the moveables claimed by 
him. The plaintiff then brought the present 
suit foe the value of the moveables. Held that 
the suit was not barred by s. 2 of Act VIII of 
1859. No permission to bring a fresh suit can 
be given under s. 97. Act VIII of 1859, where 
final judgment has been pronounced. RAJAH 

Shboraj Nundun Singh v. Rajcoomar 
Baboo Deo Nundun Singh, 24 W.R. 23, 

(58) -~Civ.Pro,Code, 1882, s. 13 ( = s. 11, New 
Code) —Res judicata— Former suit as family 
arrangement—Subsequent suit for same subject' 
matter as co-sharer—Catiseof action.—A former 
suit for a share of joint family property based 
upon an alleged agreement is no bar to a subse¬ 
quent suit based on the plaintiffs’ hereditary 
right to sue as members of the family.. NiLO 

Ramchandra V Govind Badlal, 10 B. 24. 
(8 B. 174, F.) [R.. 14 B. 31]. 

(59) —Res judicata—Suif for possession of 
ancestral property — Eviction. —* Where the 
previous suit was to establish the plaintiS’s 
right to a share of the ancestral property, part 
of which was in his sole possession, held, that 
that would not operate as res judicata in a 
subsequent suit to recover possession of a part 
of the ancestral property which was in his sole 
possession and from which he was forcibly 
evicted by the defendant during the pendency 

of that suit. Baboo Gooroo Doss Roy v. 
Baboo Huronath roy. 7 W.R. 423. [R., 
20 B. 86.] 

(60) — Suit for declaration of title as rever- 
sioner to widow—Previous suit based on title as 
heir to ancestral joint estate prior to widow — 
Causes of actiondifft'rent-Res judicata.—Plaint¬ 
iff was the son of one brother, and the first 
defendant, the widow of the other. Plaintiff 
sued as reversionary heir to the first defendant, 
the widow of bis uncle, for a declaration of his 
title and interest after her death, and was met 
by the defence that his claim was barred by 
ss. 2 and 3 of Act VIII of 1859 by reason of the 
dismissal of a previous suit brought by the 
plaintiff in 1847. The lower Court dismissed 
the plaintiffs’ suit as barred, since, in the pre¬ 
vious suit above mentioned, it had been decided 
that the property was the separate and distinct 
property of his uncle, the husband of the first 
defendant; and consequently, plaintifi, as the 
son and heir of the other brother, could have 
no right to a part or any other share of it on a 
claim founded, as the present one was, on the 
allegation of the same property being joint and 
undivided. The High Court reversed the order 
of the lower Court, observing that that Court 
was wrong in having concluded that the causes 
of action in the two suits of the plaintiff were 
the same, and that the plaintiff’s present suit 
was therefore barred under ss. 2 and 3 of Act 
Viri of 1859. The claim of the plaintiff in 
1847 was that he had a title as heir to the 
moiety of the property prior to his uncle’s 
widow, in respect of the whole of the estate in 

0. Vin—79 
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suit, on the plea that it was joint and undivid¬ 
ed, whereas plaintiff now claimed as heir next 
in reversion after the widow, regarding her 
property as sepa.-ate, with a view to a declara¬ 
tion of his right as such heir, to have a cer¬ 
tain alienation by the widow, alleged by the 
plaintiff to be illegal, set aside. The two 
cases and causes of action were therefore 
essentially and truly different. Baboo Sun- 

KUR DYAii Singh v. Baboo Purmessur 
Dyad Singh, 6 W.R. 44. 

(61) Act VIIl of 1859, s. 2—Res judicata— 
Reversioner suing in representative character 
andinhts own right.—A Hindu widow who 
had transferred to her granddaughter by agree¬ 
ment certain land of which she was a life- 
tenant, subsequently sued to have that agree¬ 
ment set aside. She died while the suit was in 
the appellate stage, and the next reversioner, 
one D. was allowed to carry on the appeal on 
her behalf on his own application to the Court 
to be made kaem-mukam of the widow. The 
agreement was upheld in its integrity and the 
possession of the grantee was maintained. D, 
as next reversioner, afterwards sued to recover 
possession of that very land. Held that D was 
not bound to disclose his whole claim when he 
represented the widow, as the causes of action 
in the two cases were very different; that s. 2 
of Act VIII of 1859 was no bar to the subse¬ 
quent suit as the reversioner was nob in a posi¬ 
tion to introduce any pleas arising out of a new 
state of facts not existing or before the Court 
when the former suit was instituted and decided 
in the first Court. Deoraned Koowar v 
Mussamut Indurjeet Koowar, 12 W r* 

234. (10 W.R 426-2 B L.R.A.G. 102, D.;.' 

(62)—Siiif for recovery of property from 
Hindu widow's alienee—Subsequent suit for 
compensation-money awarded by Oovernm-ent for 
the same property — Execution proceedings 
claim not determinable in.—The decision in a 

suit for the recovery of property, (instituted in 
Ignorance of the property having been taken up 
by Government for public purposes), wrongly 
alienated by a Hindu widow, would not bar a 
subsequent suit for the recovery of the compen 
sation-mooey paid therefor by Government 
which had been withdrawn from the colleoto* 
rate by the defendants during the pendency of 
the former suit. The claim of the heirs to the 
money m the second suit could not have been 
determined in the execution proceedings of the 

* ® ^ was triable only 

in a regular suit. Nund Ladl Bose v. Meer 
ABOO Mahomed, 5 C. 597=5 C.L.R. 4 s ir 
38 P.L.R. 1909 = 37 P.R. 1909.] ’ 

(63) -Res judicata—Forwter suit dismissed for 
want of cause of action and for want of jurisdic¬ 
tion Subsequent suit after accrual of cause of 
action.—One of the sons of an undivided Hindu 
father, governed by the Mitakshara law of the 
Bombay Presidency, sued for a partition of the 
moveables and immoveables belonging to the 
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family; and the suit was dismissed as regards 
the moveables on the ground that he could not 
compel a partition of them daring his father’s 
lifetime, and, as regards the immoveables, on 
the ground of want of jurisdiction. On the 
death of the father the same person brought a 
suit against his brother for partition of the 
same properties. Held that the former suit 
did not operate as res judicata becau-’e in that 
suit there was no adjudicaiion between the 
brothers as to their rights in the estate arising 
on their father’s dea'h. LUKSHMAN Dada 
NAIK V. RAM CHANDRO DADA NaIK, 7. C L. 
R. 320, P C.=5 B. 48 = 7 I, A. 181 = 4 Sar. 173. 

f64)—Cty. Pro. Code. 1877. s. 13 ( = s. H. 
Nev) Code)--Res judicata— Hindu family—First 
suit for possession on ground of partition — 
Second suii for general pcirtilion — Maintain 
ability ^Whether objection can be taken for 
first time in appeal. —Although]a claimant, who 
has failed to recover property under one .title, 
cannot bring a second suit to recover the same 
property by a different title, yet there is nothing 
to prevent that person from suing for another 
property under a different title. In the former 
suit between the plaintiff and the defendant, 
the plaintiff’s case wes that there had already 
been a valid partition of thoir property into 
two parcels A and B ; and he asked that either 
A or B m ty be awarded to him. The suit was 
rejected without prejudice to the plaintiff’s 
bringing a fresh claim for a general partition.** 
Accordingly, the present suit was brought, in 
which the plaintiff’s case was that there was 
no partition, and that ho may recover not A, 
nor B. but such portion of both A and B as 
may fall to his share upon a general partition 
made in the ordinary manner between the 
defendant and himself as members ofan undivid¬ 
ed Hindu family. Held that the former suit 
did not operate as res judicata, the cause of 
action in the two cases not being the same, and 
the relief sought also being essentially different. 
[R., 14 B. 31. 15 M. 336 = 2 M.L.J. 130. 24 C. 
711 = 1 G.W N. 565, 27 B. 379, 4 P.R. 1903; 
Expl. and D , 25 B. 189.] The objection on 
the ground of res judicatamAy be taken for the 
first time in appeal. KONEUUW v. GurraV. 
3 B. 589. 

(65)— Previous suit for partition based onqene- 
ral right as coparcener — Right to partition 
under previous award not included in plaint^ 
Subsequent suit whether maintainable as based 
on award—Civ. Pro. Code, 1882, s. 13. Expls. 1 
and 2.—P, the father of the plaintiffs in this 
suit, had brought a suit in 1874 for partition 
of the joint property of the family. In that 
suit, P applied to the Court to withdraw it 
alleging that the partition had boon effected 
through private arbitration, and the suit was 
accordingly dismissed. The award deciding on 
postponement of partition till the payment of 
all family debts, was accepted by the parties 
and, on the subsequent payments of such 
debts, P demanded partition of the estate 
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which was refused by the oo-sharers. In 1883, 

P, therefore, again sued the present defendants 
for declaration of his half share in the estate 
and for possession of the same. lathe plaint 
in this suit, no mention was made of the suit 
of 1874 or of the circumstances under which it 
had been withdrawn. Those facts, however, 
having come out in the pleadings, P applied 
for leave to amend his plaiut so as to inolude 
bis right to partition as based on the previous 
award. The Court refused the application on 
the ground that it was made too late, and 
that' it would change the nature of the suit. 
The Court confined the plaintiff to the title 
put forth in his plaint, i.e,, the ordinary right 
of a member of a Hindu family to a share in 
undivided joint property, and refused to allow 
him to change to the title not mentioned in 
the plaint, via., the same rights modified 
by the compromise which bad been put in 
the form of an award in the previous pro¬ 
ceedings. P’s claim was therefore rejected 
as barred by s. 373 of the Civ. Pro. Code, 
since the previous suit of 1874 had been 
withdrawn without the Court’s permission. 

P did not appeal against the above deoision, 
and his sons, the present plaintiffs, filed this 
suit in 1884 to obtain possession of their one- 
half share in the estate founding their claim 
on the arrangement made in 1874. The 
Subordinate Judge awarded the claim, holding 
that the suit was not barred by limitation, 
or by s. 43 or by s 373 of the Civ. Pro. Code, 
that the arbitration award of 1874 was proved 
and valid and that the plaintiffs were half 
sharers in the estate. Beld, on appeal, that 
the refusil of the Subordinate Judge, in the 
suit of 1883, to adjudicate on the right to 
partition as tho olaim was then framed was no 
birtothe present claim, the adjudication on 
which was expressly reserved for further suit 
if such should be brought. Also, the defend¬ 
ant’s plea of res judicata could not be sustained, 
because, though P miphf have framed the 
plaint of 1883 to the effect that even if his 
general right to partition as a member of an 
undivided Hindu family was lost owing to 
withdrawal of the suit of 1874, ho still was 
entitled to partition by the agreement of the 
parties subsequent to the filing of the former 
suit in 1874, it cannot be said that he ought 
to have done so. THAKORE Bechabji RaNAJI 
v. Thakore Pu.iaji Vaktaji, 14 B. 31 [R., 
20 B. 86, U B R. 1897—1901. Vol. II, 284, 
10 C,W,N. 839. 11 Bom. L.K, 46; D.. 25 B, 
115. lOO.C. 44.] 

(66i—Civ. Pro. Code, Act VIII of 1859, ss. 2, 
Rejection of plaint—Unlikelihood of plaint^ 
iff's success nof sufficient ground .—A suit had 
been instituted between two brothers in respect 
of thoir patrimonial estate. The suit was com¬ 
promised, the brothers agreeing to divide certain 
properties equally. The plaintiff in the suit 
obtained possession of tho property which fell 
to him under tho raeinamah. The plaintiff 
having subsequently died, his widow entered 
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into an agreement witb the surviving brother 
and filed in Court an instrument in writing, 
whereby the property got possession of by her 
deceased husband was to be made over to the 
defendant, who was to maintain her by 
giviog her certain allowances in money and 
grain, Subsequentlv, the parties put in an 
amended copy of the instrument. The defend¬ 
ant not having acted according to the agree- 
meit, the widow instituted the present 
suit to recover possession of the said property 
which, having belonged to her decea-ed 
husband, vested in her on his death. The 
widow alleged that by the agreement she did 
not absolutely relinquish all rights to the 
property, and chat she had lost confidence in 
the defendant by his subsequent conduct. The 
Court rejected the plaint on the ground that 
the subject-matter of the plaint did not consti- 
trute a cause of action aod that the agreement 
had determined the matter in dispute between 
the parties. Held that the agreement could not 
be considered as a razinamah so connected with 
the suit by the widow that the alleged cause of 
action in the suit could be held to have been 
heard and determined in the former suit 
"within the meaning of s. 2 of the Code Held 
also that, under s. 32 of the Code, it was 
not necessary that the cause of action alleged 
in a plaint was likely to succeed. It was 
enough if it appeared that the subject-matter 
alleged raised a fair question of claim or right 
for trial and determination between the parties. 
Where that was the case, a plaintiff was enti¬ 
tled to institute his suit and to have it regularly 
proceeded with and fully heard, and a decree 
pronounced upon the matter in question. In 
the present case, the cause of action alleged by 
the widow was the breach of the agreement, 
and this depended upon the meaning and effect 
to be given in the construction of the agree¬ 
ment to the language used, as regards the 
intention of the parties. Consequently, the 
Court was wrong in having rejected the plaint, 
LaKSHMI AMMALv. TIKARAM TOVAJI, 1 M. 
H.C. 240. 

(67) — Princifialand agent—Suit for money due 
xifter ■prior suit for account. —In the mofussi), a 
second suit by a principal against his agent, 
for the recovery of the sum found due in a 
prior suit for account alone, is not barred as 
res judicata by the first suit. Gobind Mohun 
CHUCKERBUTTY V, SHERIFF. 7 C. 169 = 8 C. 
L.R. 357. 

(68) —Civ. Pro. Code, 1877, s. 13—Res 
judicata —Cause of action—Suit on accounts. — 
A brought a suit against B for the recovery of a 
sum due on an account. The parties agreed out 
of Court to refer the matter to arbitration, and 
sometime after, the Court, hearing that the 
matter had been settled by arbitrators, dismiss¬ 
ed the suit for default. In a suit brought 
by A against B, claiming a certain sum on the 
award, it was held that the suit was not barred. 
SANNU PURWAR V. BRIJ LAL, A.W.N. 1881, 

23. 
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{&9)—Instalment‘bond — Declaratory decree 
for future instalments —Res judicata— Civ. Pro. 
Code, 1877, s. 13.—In a suit on an instalmeui- 
bond, hypothecating immoveable property as 
collateral security for the payment of iostal- 
roents, in which not only the two obligors but 
also the immoveable properties hypothecated 
were impleaded as defendants, a decree was 
passed for the amount of the overdue instal¬ 
ments claimed, against the two defendants, 
and a declaration w-is also made, as prayed for, 
that “ until the satisfaction of the entire 
amount of the hood, the plaintiff can realize 
the amount of eich future instalment as it 
became due, by executing this decree.” Exe¬ 
cution of this decree by pale of the hypotheca 
for instalments that had become due subse¬ 
quent to the passing of the decree having been 
refused, on the ground that it was only a 
money decree, held, in a subsequent suit by 
the plaintiff upon the bond to recover such in¬ 
stalments by the sale of the hypothecation, 
that tbe suit was not barred by s. 13 of the 
Civ.Pro.Gode; for(l) it was doubtful whether the 
Court was competent to grant the declaration 
prayed for in the first suit, in respect of future 
inst-ilments, and (-2) the relief claimed in the 
second suit, v>z , a decree for instalments 
actually due, was quite different from a decla¬ 
ration in respect of instalments to f ill due in 
the future. [R., 17 A. 174.] Observations by 
Stuart^ C.J., condemning the practice of allow¬ 
ing parties to implead immovuable property as 
a defendant in a suit. Umrao LAL v. Behari 
Singh, 3 A. 297. 

(70)— Promise to pay money and grain—Pro- 
nofe—Res judicata.—Where, since the date of 
a document executed by defendants promising 
to pay a certain sum and grain, there was an 
oral promise by some of tbe defendants to pay 
their quota, the dismiss-il of a suit based on 
the oral promise is no bar to a subsequent suit 
on the original claim, under s. 13. Civ. Pro. 
Code. exp. 2. MUTHU v. MUTHAN, 4 M 
296. F.B. [R., 4 P.R. 1903.] 

I7i) Act VIII of 1859, s. 2—Res judicata— 
First suit to share in certain bond debts—Second 
suit for share in moneys since realised.—Where 
the former suit merely declared a right to a 
share of certain bond debis, and the subsequent 
suit was for a share of certain moneys which 
had since been realised upon those debts, the 
causes of action in the two suits were very 
different. BURODA SOONDUREE DOSSEE v 
RAJ BULEDB Sen, 18 W.R. 202. 

(72) Res judicata— Suit on bond — Subse¬ 
quent suit for original consideration—Suit of 
small cause nafurc.—Plaintiff’s suit against the 
defendant to recover money due on a bond 
having been dismissed, he again sued to recover 
the identical sum as a balance of money due on 
a khata account. Held that the second suit 
was not brought on a cause of action previously 
tried and determined between the parties. Held , 
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also, that the suit was cognizable by a Court of 
Small Causes. AUGHORE NATH GHOSAD v. 
ROOP Chund Mundul, 13 W.R. 97. 

ilZ) — Decree for restitution of conjugal rights 
—Decree not executed—Subseqxient co-habitation 
—Second desertion\by wife — Second suit for same 
relief — Maintainability — R^s judicata — Civ. 
Pro. Code, 1882, ss. 13, 244. — la 1885 A obtain¬ 
ed a decree against bis wife B for restitution 
of conjugal rights. Plaintifi’s attempt to 
execute the decree proved a failure and in 1887, 
the defendant, after returning to the piaintid 
and staying with him for two months, subse¬ 
quently deserted him with the result that a 
second suit for restitution of conjugal rights 
was hied against the defendant. The lower 
Oourt dismissed the suit on the ground that the 
matter was res judicata. On appeal by the 
plaintiff, held that s. 13 or s. 2^4 of the Civ. 
Pro. Code was no bar to the suit. The decree 
having been satisfied by the wife coming to the 
husband’s house voluntarily and living with 
him, her subsequent withdrawal from co-habi¬ 
tation constituted a fresh cause of action. 
KESHAVLAL GiRDHARIiAL V, BAI PARVATI, 

18 B. 327. 

(74) —Sulf heard and determined — Civ. Pro* 

Code, 1859, s. 2^Misdescription of document — 
Admissions .— The dismissal of a former suit to 
recover land, on the ground that it was mort¬ 
gaged to the defendant by a predecessor of the 
plaintiff, does not bar a subsequent suit for 
redemption of the mortgaged property. Held, 
also, that the description which the former 
judgment of the Court gave of the document 
under which the defendant held the land as an 
instrument of sale, was not conclusive in the 
second suit as to the real nature of the instru¬ 
ment. VALLABH BHULA v. RAMA, 9 B.H.C, 
69. [F., 14 B. 78.] 

(75) — Civ. Pro. Code, s. 13—Ros judicata— 

Cause of action .— Where a suit for the cancel¬ 
lation of a dooumont has been dismissed for 
non payment of Court-fees, it does not operate 
as res judicata to bar a subsequent suit for a 
declaration that the document was executed 
for nominal purposes only and was not intended 
to take effect, as the cause of action in the two 
suits is not the same. NAQATHAL v. Ponnu- 
SAMI, 13 M. 44. [R., 18 M. 189, 23 B. 40G ] 

(76) —Res judicata— Damages—Breach of 
continuing contracts .— Where a contract is a 
continuing one, then the cause of action is also 
a continuing one; and therefore, anew cause 
of action arises every time a breach is commit¬ 
ted of the continuing contract. A suit for 
damages fora former breach of continuing con¬ 
tract does not bar similar suits for subsequent 
breaches of the same. COOK v. Jadau CHAN¬ 
DRA Nandi, 2 B.L.R.O.C. 48. 

(77) —Ciu. Pro. Code, ss. 13 and AZ~~Plaintiff 

suing as admviistrator formerly—Subsequent 

^uit by him for share in estate — 


Res Judicata —continued. 

- 3. — Cause of Action — continued. 

Whether^subsequentsuit res judicata.—A plaint- 
ifi, who formerly sued as the administrator of 
the estate of the deceased, subsequently sued 
for his share in the same estate. The former 
suit had been dismissed, one of the grounds of 
the decision being that the plaintifi bad received 
his share by way of remission of a debt due by 
bim to the deceased. Held, though the same 
issue was involved in the subsequent suit, yet 
the title under which the parties litigated was 
not the same and that the later suit was not 
barred. MaunG SAW BWA v. MaunG 8aw 
Ke, 14 Bur. L R. 334. [21 C. 157, R.] 

(78)—'Safe of share in similar wells—Decree 
for pre-empfion—Res judicata— Subject'maiter 
different. —Where in the case of the sale of a 
share in the same wells of an exactly similar 
nature, the plaintifi has obtained a decree for 
pre-emption agaiust the present defendant, this 
would not bar the defendant’s right to contest 
the principle when another share is the subject 
; of dispute. Though the principle at issue 
would be the same in both the oases, yet the 
things are different. UMUR AU v. MUKHDUM 
ADI MOHOMED, 99 P.R. 1870. 

I (79)—Decision in pre’empiion suif that no real 
sale took place — Whether bars adjudication npofi 
that point in subsequent suit by vendee for pos¬ 
session against vendor—Right of one of two or 
more defendants to appeal from a decree adverse* 
ly affecting him, even in cases where plaintiff*s 
claim is unsuccessful. —The decision in the pre¬ 
emption suit that no real sale had taken place 
is no bar to an adjudication upon that point in 
a subsequent suit by the vendee for possession 
against the vendor, though both the latter 
were co-defendants in the pre-emption suit. In 
certain oases it may be open to one of two or 
more defendants to appeal from a decree which 
I adversely afiocta him, oven in a case when the 
plaintiff’s claim is unsuccessful. But the 
question ' who may appeal * is determinable 
by the common sense consideration that there 
can be no appeal when there is nothing to 
! appeal about. DHIAN SINGH v. MUSSAMMAT 
Belas Kauu. 42 P.R. 1912 = 123 P.W.R. 1912 
i =194 P L.R, 1912 = 16 Ind. Cae. 127. (3 A. 
162, P.B.. F.; 9 O.W.N. 584. R.) 

(80)— Civ. Pro. Code, Act VIII of 1859, s. 2 
—Quesfton not decided in previous suit ““Cause 
of action different. —A suit was instituted by a 
Mahomedau daughter to obtain her share ol 
her deceased father’s property. She also 
claimed a share in certain property in respect 
of which her father before his death had record¬ 
ed the name of his minor son, contending that 
the alienation was invalid as no deed of gift 
had been executed. When the case oame on 
before the High Court the daughter contended 
that as some portion of the property was 
* musha * (undivided) the gift in regard to that 
portion was invalid. As this objection had not 
I been taken in the Court of first intance, the 
point being one of fact, the High Court refused 
1 to allow the plea to be taken in speoial appoal. 
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■ 3. —Cause of Action— continued, 

Ooe of the widows of the deceased'^'^ho was a 
defendant in the above suit sold her ••share of 
the property, in which was included a portion 
of the property affected by the gift. The pur- 
ohaser sued his vendor, the daughter and the 
other members of the family and the guardian 
of the minor son to recover the property sold to 
him, and it became necessary for him, in order 
to realize all his property, to set aside the gift 
as invalid, because a portion of the property 
conveyed by it was undivided, and therefore a 
gift cf such property was invalid under the 
Mahomedan law. The guardian of the minor 
contended that the suit by the purchaser was 
barred by s. 2, Act VIII of 1859. Held, that, 
as the question whether the gift was valid or 
invalid was not determined in tbe former suit, 
and as the cause of action in that suit was not 
the same as in the subsequent suit, s. 2, 
Act Vin of 1859, was no bar to the second suit. 
MUSAMMAT IMAMAN V. FAZUL KARIM, 7 N. 
W.P. 251. 

(81 )—Suit for possession of share as heir to 
husband—Previous suit under will of husband 
—Second suit not barred by s. 2, Act Will of 
1859 —Possession in lieu of dower, —The question 
referred to the Full Bench in this case was, 
whether the plaintiff having once previously 
sued for recovery of the property under her 
husband’s will, and failed, it was competent 
for her to again sue the same parties for a 
portion of the same property by right of heir* 
ship to her husband. It was decided by the 
Full Bench that the suit was nob barred by 
8. 2 of Act VIII of 1859, by reason of tbe 
former suit brought on the basis of the will. 
Admittedly, the title asserted in the present 
suit was by right of inheritance to a portion of 
the property claimed by her in tbe former suit 
and WHS thus perfectly distinct from that set 
up by her therein. The ground of claim asserted 
in the present suit was not that advanced in 
the former suit, nor could it have been raised 
and determined in that suit. There was no 
idem jus ; the present claim was in virtue of a 
cause of action which was not advanced in the 
former suit and which was not pertinent to the 
cause of action asserted in that suit. On the 
merits, it was found that the defendant widow 
having obtained actual and lawful possession 
of the estate in lieu of dower, she was entitled 
to retain possession as against the present 
plaintiff whose claim brought for possession as 
such was held to be liable to dismissal without 
prejudice to any suit for administration. 

Mussammat Nousha Begum v. mussammat 
Umrao Begum. 7 N.tf.P. 60, [R., 9 o.c. 
235, 12 o.c. 347.] 

(82)—Ss.13, 43 and 45, Civ. Pro. Code, 1882, 
based on one cause of action no bar to 
euit based on di^erent cause of action — No 
estoppel—Plaintiff not bound to unite in a suit 
claims based on several causes of action. —The 
two widows of a Mahomedan owner of a 
permanently settled estate held possession of 
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the estate for more than twenty years to the 
exclusion of their husband’s residuaries. On 
the death of one of them, her brother and sister 
brought a suit and obtained a decree for pos¬ 
session of half the estate. The other widow, by 
name Mussammat Bhagbhari, died leaving 
behind her three brothers and one sister, the 
present plaintiff. Before the present suit, the 
plaintiff had brought two other suits. One 
was against one of her brothers and sons of 
another brother, for maintenance alleged to be 
due upon an agreement given by her three bro¬ 
thers, on the death of her father, and this suit 
was compromised ; the other was against the 
same persons for her legal share, as a sister, in 
the property left by Bhagbhari and in which 
she obtained a decree. In the present suit, she 
claimed the whole share, which her other bro¬ 
ther had inherited from his sister, Bhagbhari, 
and the whole of the property which he inherit¬ 
ed from his father, on the allegation chat his 
widow and daughters were excluded by custom 
and that his nephews were, by her, rendered 
mahjup ul‘irs% The Subordinate Judge dis¬ 
missed the suit on the ground that the plaintiff 
had, by her conduct, renounced her right to 
the property in suit and was also, by that con¬ 
duct, estopped from putting forward her claim. 
Held, on appeal, that the plaintiff had not, by 
her conduct, relinquished her rights. Her pre¬ 
sent claim and the maintenance claim were 
totally dissimilar and the joinder of the two 
claims would have been very inconvenient. 
Nor need she have joined this claim with her 
claim in the second suit. It would not be 
right to infer, from the plaintiff’s inaction in 
the two suits, that she intended to abandon 
her claim to a share in the property, which 
bad devolved upon her brother on the death of 
Bbagohari. Before a pardanashin lady, like 
tbe plaintiff, can be held by implication to 
have renounced her rights, it must be shown 
that she was aware of them. Her failure to 
claim her brother’s property in tbe second 
suit is of little value as indicating renuncia¬ 
tion, for she was then claiming a sister’s share 
in her sister’s property, So, neither of her 
claims in the present suit were barred by either 
9. 13 or s. 43, Civ.Pro.Code, and plaintiff was not 
bound, by s. 45, Civ. Pro. Code, to include in 
any suit several causes of action arising on 
different dates and relating to entirely different 
properties. MUSSAMMAT IMTIAZ FATIMA v. 

Mohammad Kamil, 8 O.C. 65. (17 W.R. 
108, ExpL; 17 W.R, 1, P.C., R.) [« , 12 O.C. 

347, 13 O.C. 183.] 

(83)—Former suit for possession - Second suit 
for possession on title,—M K and H, were three 
Muhammadan brothers. M died and his widow 
J became possessed not only of her share in M’s 
estate but also of tbe share inherited by K and 
H from M in lieu of her dower. On J’s death, 
the defendants, who were her personal heirs, 
brought a suit against the plaintiffs to recover 
the property which was in J’s possession and 
obtained a decree. Subsequently the plaintiffs 
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-3.—Cause of Action— continued, 

brought the present suit to recover the ^tha 
share of M’s property, the remaining ^th being 
the share of J, deoessed. Held^ that the pre¬ 
sent suit was not barred by res judicata by 
reason of the former suit by the defendants 
against the plainlifis. JaMADAR v. IMAM 
Bakhsh, 16 Ind. Cas. 431. 

(84) — Suit for recovery of land based on 
demise—Demise not proved—Fresh suit on tile 
also —Bar. —The dismissal of a suit for the re¬ 
covery of land based on a demise, because the 
demise was not proved, is no bar to a fresh suit 
based on tide and on a prior demise, of which 
the later demise was alleged to bo only a 
renewal. Kandunni v. Katiamma, 9 M. 251 
[dppr., 22 M. 323 ; A., 26 M. 760= 13 M-L J. 
448.] 

(85) —Res judicati-^cf VIII o/ 1859, ss. 2, 
•26,4).—In a previous suit brought to recover 
certain land on the ground that tbo plaintiS 
had been forcibly dispossessed, the Court of first 
instance disallowed the claim, on the ground 
that the plaintiff bad failed to prove disposses¬ 
sion but suggested that the plaintiff could bring 
another suit to recover the land from the de¬ 
fendant as a trustee on payment of certain judi 
to him. A suit as suggested was brought 
against the dudendant who pleaded the previous 
suit as barring the present suit. Heldt that, as 
the second suit was based on a different cause 
of action and as no question of title was gone 
into in the previous suit, the second suit could 
not be held to bo barred. BhistO SHANKAR 
PATir., V. RAMACHANDRARAV Raghunath 

JAHAGI8DAR, 8 B.H.C.A c. 89 [R., 11 B.H. 

C. 224, 3 B. 137 ; D., 8 B. 124, F.B.] 

(86) —Rea judicita— Unsuccessful suif for 
damages for trespass—Suit to establish title to 
lands—Act Vlfl of 1859, s. 2—A, alleging 
himself the owner of a certain garden, brought 
a suit for damages against B and (' for forcibly 
carrying off fruit grown in s-uch garden. In 
this suit tbo question whether A was exclu¬ 
sively in possession of the garden was incident¬ 
ally raised and decided against him. There¬ 
upon A who in the meantime had been ousted 
from possession, brought a subsequent suit in 
which B and C, together with others, were co- 
defendants, in which he claimed an undivided 
share in the same garden. Held that, under 
the circumstances, tbo doctrine of res judicata 
did not apply, and that such suit was maintain¬ 
able. Doorgaram PAutiV- Rally Kristo 
Paul, 3 G.L.R. 549. 

(87) —Res judicata--SpRffi«(; of causes of 
action—Error— “ May," Construction of word 
—Act VIII of 1859, 5. 372.—Where a suit by A 
against B and B’s judgment-debtor 0. for a 
declaration that property attached by B was 
a portion of a turuf purchased by A from C, 
was dismissed on the ground of A having held 
benami for C, and then B purchased the rest 
of the turuf from 0 and sued A and 0 for pos¬ 
session thereof, held, that A was not barred on 
the question of title. It is not every arror which 
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warrants a remand. The High Court must bo 
satisfied tbst the error is a substantial error, 
which may have (according to s. 372 of Act 
VIII of 1859) produced an error or defect in the 
decision of the ciseupou the merits. “The 
word ‘may’ in a. 372 does not imply * may 
by some possibility,’ but only 'may not im¬ 
probably.’ It is not for the High Court to exer¬ 
cise its discretion in determining whether 
there is such a probability, whether there has 
been a fair and sufficient trial and whether 
the litigation has reachtd a stage at which it 
ought to cease or not.” Ram ChunderCHOW- 
DHRY V. KASHEE MOHUN. 21 W.R. 67. 

(88) — Civ. Pro, Code (Act XIV of 1882), 
S3. 13, 43—Res judicata— Court not competent to 
try the earlier sui' -First plaint alUginginterfer- 
ence with plaintiff's possession—Second plaint 
alleging dispossession—Cause of action. —A suit 
will not be barrel under s 13 of the Civ. Pro. 
Code (XIV of 1882), by reason of a prior suit 
having been instituted in respect of the same 
subject-matter, if the Court in which the first 
suit was not competent to try the later suit. 
Where the first >uit did not allege disposses¬ 
sion by defendant, but only a certain degree of 
interference with plaintiff’s possession and the 
plaint in tbo second suit alleged dispossession. 
Held, thst the two causes of action were not 
tbo same, and the second suit was not barred 
under s. 43, Civ. F’ro. Code 11882). GADULULA 

Venkatamma v Yadiki Honkaram, 4 Ind. 
Cas. 97 = 6 M.L.T. 378. 

(89) —S. 13, Expln. II, Cir. Pro. Code- 
Former suit based on allegatim that plaintiff 
was oivner by purchase - Dismissal of suit — 
Subsequent suit for possession by him ns heir.— 
Expln. II to s. 13 merely explains a matter 
directly and substantially in issue in a suit 
but it docs not dispense with the necessity of 
finding, in a particular case, the other equally 
essential requirements of tbo section, such as 
that the parties were litigating under the same 
title and that the matter in issue was finally 
heard and decided. So, where the former suit 
brought by a person was ba«ed on anallegaiion 
that be WHS owner of tbo land then sued for by 
reason of bis purchase, tbo dismissal of that 
suit is not res judicata in a subsequent suit 
brought by him for possession of the same land 
on the grouud that ho was entitled thereto, not 
as owner, but as heir to the last mile owner. 
Under such circumstances, the plaintiff could 
not have included suoh inconsistent olaims in 
one plaint in the former suit without creating 
confusion. CHIRAGH DIN v. NIZAM DIN. 55 
PR. 1907 = 96 P.W.R. 1907 = 68 P.L.R. 1908. 
(146 P.R. 1890. ‘26 M. 760, 27 M. 102. 28 C. 
17, 24 0. 711, R ; 4 P.R. 1889. 4 P.R. 1903, 
39 P.R 1881. 142 P.R. 1884. 96 P.R, 1881. 
146 P.R. 1890, 63 P.R. 1896. 100 P.R. 1898, 
19 A. 617, 20 0. 79. 20 A. 81, 20 A. 616. D.) 

(90) —Swtf for possession dismissed as prema 
ture— Subsequent siiif for possession on cause o- 
Qcfion arising thereafter.-^A suit for possession 


1261 


THE ALL INDIA DIGEST. 


1262 


Res Judicata —contiaued. 
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based oq a cause of action arising after the 
date of decree in a previous suit for possession, 
which was dismissed as plaintiS was not 
entitled to possession at that time, is not 
barred. SHAM Das v, Gamun, 41 P.R. 1891. 

(91) —Act VIII of 1859, s. ‘i. —Suit for khaa 
possessio?i.—S. 2 does not apply lo a suit for 
ejeciment and khas possession brought after 
plamtifi had, in a former suit, obtained a 
declaratiou that the land was his mol land and 
not defendant’s takhiraj, and had served de¬ 
fendant with a notice t>) quit, which was not 
complied wiin. liJSHAN CHUNDKR GHOSE v. 
Hurish Chunder Banbrjee, 10 B.L.R. 
App. 3 = 18 W R. 19. 

(92) — Mesne profits—Res judicata.—Where, 
in a suitfor possession, mesne profits are not 
treated as a matter in issue, the question 
cannot be regarded as a cause of action “beard 
and determined” under s. 2, Act VIll of 1859. 
Where the amount of mesne profits cannot be 
ascertained Dll after the end of the year, the 
cause of action does not arise till then. Further, 
the parlies in possession are liable for mesne 
profits to the legal owners, although there is 
no mala fides on their part. BABU GaRBI 

Baijnath Prasad v. budhu Sing, 2 B.L. 
R.S.N. 16 = 10 W R. 486. 

(93) — Suit for rent — Tenancy not proved — 
Suit dismissed—Suit for possession and mesne 
profits based on title. —The plaintiff had sued 
the defendant, describing him as a tenant, for 
an arreai of rent ; on the defendant’s denial of 
the tenancy and the plaintiff’s title to the land, 
the suit was dismissed in the Revenue Court. 
The plaintiff then sued him as a trespasser in 
the Civil Court to recover possession ol the land 
with Wissilit, estimating wassiiat only at the 
rate of rent which he bad claimed in the 
Revenue Court. Held that the plaintiff was 
entitled to possession as well as mesne profits, 
and that the second suit was not lor the same 
thing as the first under a different name. 
UATARAM V. Ram Kristo, 9 W.R. 594. 

(94) —Bona fide lessees without title — Pur¬ 
chaser—Mesne profits, —A plaintiff failing in a 
previous suit to establish his title under two 
leases against a purchaser is not barred from 
pleading in a subsequent suit the bona fides of 
his leases as exempting him from the purcha¬ 
ser’s claim for wassiiat during the plaintiff’s 
possession as lessee. MaHOMED KAWIL v. 
Gobind Chunder Sein, 1 W.R. 293. 

—Oiv. Pfo. Code, s. 13, exp. HI— Suit 
for mesne profits accruing due during pendency 
of suit for possession, —Suit for mesne profits. 
In a previous suit for possession, plaintiff had 
asked for mesne profits from date of suit to 
date of possession. The Court awarded posses¬ 
sion, though the decree was silent as to the 
mesne profits claimed. Held, the omission in 
the previous suit, to grant mesne profits did 
not debar the present claim therefor as res 
diicata, because, the grant of mesne profits 
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pending suit was discretionary with the 
Court, under s, 211, Civ. Pro. Code, and s. 13. 
exp III is not applicable to such a case. 

Bapuji Kale v. Yagosa Laid, 2 N.L.R. 91. 
(21 A. 4-25. 32 C. 115. F.) 

(96)-5s. 13. 37.3, Civ. Pro. Code, 1882— 
Future mesne piofits claimed in a previous suit 
for possession—Privious suit dismissed in iota 
—Subsequent suit for the same mesne profits no 
bar either under s- 13 or 373.—Present plaintiff 
bad previously instituted a suit for possession 
ot the lands, whose mesne profits from the sub- 
jeci-matier of the present suit. In that suit, 
he had added a prayer with regard to the said 
mesne profits as well, but ihe Court of first 
instance dismissed the suit in toto. Plaintiff 
appeakd from the dismis^ial and stated in his 
memorandum of appeal that he would make 
bis claim for future mesne profits, the subject 
of a separate suit. Plaintiff, subsequently, 
instituted this second suit, against the same 
defendants as befoie, claiming mesne profits 
from the date of the plaint in the previous suit 
up to the date of the delivery of the lands for 
the recovery of which that suit had been 
brought. The Court oJ first instance and the 
lower appellate Court dismissed this second suit. 
On second appeal, the question was referred to 
the Full Bench, whether, on the facts of the 
ca-e, the claim of the plaintiff in the second 
suit ior mesne profits, in respect of the period 
between the institution of the previous suit and 
the decree therein is res judicata, or is barred 
by the provisions of s. 373 of the Civ. Pro. 
Code. Held, that the claim of the plaintiff is 
not res 7 wdicara (17 G. 968, F), and is not 
barred by the provisions of s. 373. The words 
of explanation HI to a. 13 “relief claimed in 
the plaint ” mean relief which, assuming the 
defence fails, the plaintiff is entitled tu as of 
right. Provision for the future mesne profits, 
therefore, which the Court has a discretion, in 
any event, either to make or to refuse, is nob 
“ relief ” within the meaning of the explana¬ 
tion. Future mesne profits, accruing after the 
institution of the suit, do not form part of the 
causes of action and cannot be claimed as of 
right and could nob, but for s. 211, be asked 
for at all, and may, in any case, be refused by 
the Court at its discretion (4 B.L.R. 113, F, 
B., R.), and, on principle, no distinction can 
be drawn between mesne profits for the period 
from the date of suit up to that of the decree 
and that for the period alter the decree and 
before delivery of possession (14 M. 32. Diss.). 
As regards s, 373 of the Code, the word “claim” 
in that section means such a claim as, if the 
allegations on which it is based are true, gives 
the plaintiff a cause of action quoad that parti¬ 
cular claim and not a claim, which is not a 
cause of action and which the Court may, in 
any event, in the exercise of its discretion, 
either grant or refuse. KupPUSAWMY AIYAR 

v, Venkataramier. 13 M.L J. 462, F.B. 

(97)—Ciu. Pro. Code, 1882, s. 211—Mesne 
psof[l$-Res judicata.—Where the defendant 



1263 


THE ALL INDIA DIGEST# 


1264 


f 

* 


Res Judicat a—coniinued, 

— 3.—Cause of Acfcioa—continued, 

iQ a suit for possession was not in wrongful 
possession, mesne profits could not be claimed 
from him under s. 211, Civ. Pro. Code, and a 
subsequent suit for ibe recovery of mesne pro¬ 
fits IS not barred by res judicata, SUBBIER 
V liANQA AIYANGAR, 9 M.L J. 163. 

(98 ;—Suit for mesne profits—Subsequent suit 
for possession - MaxntainabiUty, —A suit for 
mesne profits does not bar a subsequent suit 
for possession of the property in respect of 
which tbe mesne profits had been claimed, as 
the trespass on the plaintiff's land was a conti¬ 
nuing injury giving a fresh cause of action. 

Bhairao Prasad v. Sangram Singh. 1 C. 
PL.R 143. 

(99) — Second swif for same rent upon a differ- 
ent basis —The landlord’s first suit for rent, 
brought for use and occupation, having been 
dismissed as not having been brought upon the 
basis of a lease pleaded by the defendant, a 
subsequent suit for the same rent on the basis 
of the lease is not res judicata, the cause of ac¬ 
tion in the second suit not having been heard 
and decided in the prior suit. WATSON AND 

Co. V. Dhonendra Chunder Mookbrjee, 

3 C. 8. 

(100) —Causes of action —Suif to recover pos¬ 
session, dismissal of—Subsequent suit to en¬ 
hance rentIn a, suit to recover khas posses¬ 
sion of land, of which the plaintiff alleged he 
had been fraudulently dispossessed by the de¬ 
fendant, the defendant claimed to be entitled 
to tbe possession of the land under a deed of 
gift at a fixed rent. The Judge found upon 
the facts that the deed of gift was invalid ; that 
tho land was mal ; and that the defendant was 
entitled to retain tho possession, and thereupon 
dismissed the suit. Held, that tho plaintiff 
was not precluded by the decision in that suit 
from afterwards maintaining a suit against the 
defendant to enhance tbe rent. Neeluoney 
Singh Deo v. Shobhan Bebee, Marsh. 
606. 

(101) — Suit by zamindar for recovery of land 
—Jirayatx land — Temporary alienation — Re¬ 
sumption—Mokhasa jagir — Oovernmenliorder — 
Res judicata —In 1856, the young zamindar of 
Tarla (who had attained his majority in 1853) 
instituted suits for tbe recovery of tbe two 
villages forming tho subject of tho present 
claim, on the ground that the villages wore 
jirayati and had been temporarily alienated, 
and he claimed a right of resumption. It was 
decided that the villages had formed a Mokhasa 
jaghir from a date prior to that of tbe per¬ 
manent settlement, and that, as they did not 
constitute any portion of the assets of the 
zamindari at the date of tbe permanent 
settlement, they wer-j in no sense property 
appertaining to the zammdari liable to 
resumption. Pending this litigition, an order 
was made by Government which was construed 
by plaintiff as a transfer to him of the Govern¬ 
ment rights in these villages, and bis present 
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suit was founded upon tbe alleged lapse of the 
Mokhasa to Government by the death of tbe 
last holder who was a mere .tenant for life, 
and the order of Government creating in him 
tbe title to the villages which had so lapsed 
to the Government. Held, that the present 
suit was not res judicata. ARICHANDRANA 

Deo Garu v. d. ramanna ohandiri, 3 
M.H.C 207. 

(102) — Suits for reni^Matters provable in 
prior and later rent suits. —The mere failure 
of tbe defendant to prove what he tried to prove 
in the previous rent-suit would not prevent 
him from proving it in a suit for subsequent 
arrears of rent. Where, in the first suit, tbe 
determination as to the measurement of land 
alleged to be in the possession of the defendant 
was not general in its oharaoler, but was con¬ 
fined to tbe particular years for which the rent 
was claimed (no issues having been framed and 
no measurements having beeo taken), it would 
not bar a subsequent claim for subsequent 
years, the cause of action being different. 

Nil Madhub Sarkar v Brojo Nath 
8INGHA. 21 C. 236. (4 C. 686, 1 0. 202, D.) [F., 

4 C.W N. 43. 6 O.W.N. 689 ; R., 25 B. 116, 1 
O.L.J. 248.] 

(103) —Suif for rent — Ez-proprietary fenanf’s 
liability to pay rent fixed by Revenue Courfs.— 
Whore a former suit for arrears of rent brought 
by the plaintiff against the defendant was 
dismissed on the ground that the plaintiff had 
failed to prove the defendant to be a tenant-at- 
will, held, that it did not operate as res judv 
cata to bar a subsequent suit against tbe 
defendant as an eZ-proprietary tenant. Held, 
further that a ztmiudar*s right to olaim rent 
against an ex-proprietary tenant at the rate 
fixed by the Revenue Courts accrues not merely 
from.the date on which the rent is so fixed but 
from the date on which the ex-proprietary 

tenancy arises. Bhan Partab Sahi 'RaO) 
v. Sheo DAT Bahadur Singh, 18 O.C. 48» 
18 lod. Cas. 189, (22 M, 323, R.; 12 0 C. 35, 

F.) 

{\0i)— Civ. Pro. Code, 1882, s. 13 ( »s. H, 
new Code}- —A lambardar of a mahil brought a 
suit against Band K for possession of oerbain 
property alleged to have ueon of M M in her 
lifetime ; and tbe finding in that suit was that 
K was the heir of M M. Subsequent to the iosti- 
tution of the suit, but before its decision, B as 
the heir of M M assignoi some other property 
of M M, not tbe subject of tbe above-mentioned 
suit, in favour of M K who brought a suit 
against tho lambardar for a share of the profits. 
Held that the former suit did not operate as 
res judicata as regards tho olaim of M K under 
tho assignment. NlAZ ULLAH KHAN v. 
Nazir Begam, 18 A. 108 = A.W.N. 1892, 
246. 

(105)—Suit for measurement—Previous suit 
for rent —Civ, Pro. Code, s. 13.—A suit by ryots, 
for a deolaratioQ of the annual rent on measure- 
J nenti will not be barred as res judicata by a 
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prior suit between the same parties for arrears 
of rent, wherein the Judge had declined to try 
if the extent bad been over stated as alleged by 
the tenants, and decided that suit on the basis 
of a jamabandi signed by them. Raghoo- 
NATH MUNDUL V. JUGGOT BUNDHOO BOSE. 
7 C. 214 = 8 C L R. 393. [R., 30,C. 273. 21 C, 
236; Cited, 8 A.282 = A.W.N. 1886, U9.] 

(106) —Ciu Pro. Code, 1832. s. 13-Prior 

suit for rent based on lease dismissed—Subse¬ 
quent suit for land and rent based o>i title — 
Maintainability. — Plain*iS sued to recover 
certain land with arrears of rent. The suit 
was based by the plaintiS on the strength of 
his title. In a prior suit to which the plaintiff 
and defendants were parties, the specific lease 
now sued on was relied upon, but the Court 
then found that no such lease had been exe¬ 
cuted. Held that, though the invalidity of the 
lease sued upon was res judicata by the deci¬ 
sion in the former suit, the plaintiS, however, 
was at liberty to sue also on the strength of 
his title, independently of the lease, and he 
was not estopped from so suing by the fact 
that the former suit was based on the lease 
alone, If the relation of landlord and tenant 
were shown to have existed prior to the specfic 
lease sued upon, it was for the tenant to prove 
that it had ceased to exist. In the absence of 
such proof. It was presumed to continue, and 
the tenant’s possession in that case could not 
be adverse. ZaMORIN OF CaDICUT v. NARA¬ 
YANAN MUSSAD. 22 M: 323. [F.,29M 515; 

P., 23 629. 92 P.R. 1902, 26 M. 760 = 13 

M.L J. 448 ; D., 16 P.L.R. 1903.] 

(107) — Previous suit for ejectment based on 
lease—Subsequent suit based on trespass. —The 
plaintiffs in this ca«e had sued the defendants 
in ejectment in virtue of the terms of an alleged 
written lease or kabuliyat binding the defend¬ 
ants to quit when desired. Toe defendants 
in that suit averred that they were permanent 
tenants subject to a fixed rent under an agree¬ 
ment with the plaintiffs’ ance-tor and predeces- 
sor-in-title. Plaintiffs failed m that suit 
because the lease relied on was not proved by 
them. The present suit for ejectment and 
possession was brought by the plaintiffs to 
eject the defendants, alleging that they were in 
occupation simply as tenants paying the 
Government assessment and a further rent to 
plaintiffs, and refused to go out when desired 
by the plaintiffs. This suit was held not to be 
tarred by the judgment in the previous suit. 
Both suits were against the defendants as ten¬ 
ants of tbo plaintiff, but that could not be 
taken to imply that the former suit was on a 
cause of action identical with the one in the 
present suit. What has to be seen in such 
cases is whether the particular contract or re¬ 
lation put forward in the first case was the 
same as that sued on in the second. A cause 
.of action reduced to the concrete form which it 
Qiust assume in a contest between individuals 

C. VIII—80 
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implies a specific right and a specific infringe¬ 
ment of the right. A judgment, that one 
such specific right has not been made out, 
is not a trial and determination of the cause 
of action as resting on another specific right, 
and the former adjudication, therefore, cannot 
be res judicata in respect of the subs quent 
suit. GIRDHAR MANORDAS v. DaYABHAI 

Kalabhai, 8 B. 174. F.B. [Appr., 14 B. 31; 
R., lOB. 24; 21 M. 35. 11 Bom. L.R. 921; 
D*, 25 B. 189. 2 N.L.R 94.] 

(108) Cty. Pro. Code, 1859. s. 2—Res 
judicata — Rent-suU. —The plaintiff sued to re¬ 
cover rent at an enhanced rate after service of 
notice under s. 13. Act X of 1859, but eventually 
failed. He brought the present suit for recovery 
of rent at the rate admitted by the defendant 
for the same year. Held that the second suit 
was not barred. KhedarooNISSA BibeE v 
Boodhee Bibee, 13 W.R. 317. [P . 15 o 

145, P.B.] 

(109) Liability of ryoPs holding to enhance- 
mentf decree of competent Court declaring — Sub¬ 
sequent suit for enhanced rent, under AcfK. of 
1869— Ryot not entitled to benefit of presumption 
under s. 4.—This was a suit to recover arrears 
of rent at enhanced rates brought under Act 
VIII of 1859. The defence w»s payment of 
rent at an unvarying rate from the date of the 
Permanent Settlement. The lower Courts 
held that, although the que-^tion of istimacaree 
had been decided previouily by the Civil Court 
adversely to the tenant, still the plaintiff was 
not entitled to demand enhanced rates. On 
special appeal, the defendant contended that, 
as the suu had been brought by the landlord 
under Act X, he (the tenant) was entitled to all 
the benefit conferred on him by law, and that, 
as he had paid an unvarying rate for 20 years, 
his holding was not liable to enhanced rates. 
The High Court, however, held that the above 
two matters were altogotber different. The 
landlord having sued under Act X cannot have 
the effect of doing away with the previous 
decree of the competent Civil Court which long 
ago bad declared the defendants’ holding to be 
one the rent of which coul.i be euh^nced. Also, 
the defendant having, in the previous case, 
stood on his pottah, could not oe allowed to 
shift bis ground and claim exemption on the 
plea of 20 years’ payment of uniform rent. 

Rakhal Doss Bose v. Sheikh Golam 
SURWUR. 2 W.R. Act X. Rul 69. [R., 19 W. 

R 175; D., a W.R. 571.] 

(110) —Landlord and tenant—Suit for right 
to get rent Dismissal—Suoseguent suit for 
possession^Act VIII of 1859, s. 2.—The fact of 
a landlord having failed in his suit to establish 
his right to get rent cannot prevent his bring¬ 
ing a second suit tn get possession of the land. 

Kasheenath Bose v. sharada Soon- 

DDREE CHOWDHRAIN, 19 W.R. 97. 

(a U —PAas possessioi of land, suit for — 
SubsequMt suit for rent—R q% judicata.—A snU 
for hhas possession of certain land a-,ea not 
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opeT>\te fis res judicata in respect of a subse- 
quent suit for rent of the same land. BHUG- 
WANDAS V. SHEO NaHAIN SINGH, 23 W.R. 
253. 

(112) —Res iudicAtii—Relinquishment of hold¬ 
ing by ryot^ Right of occupancy Sect land .— 
The decision in a former suit by the present 
deleitdaut, a ryot, against the present plaintiff, 
to recover back bis bolding from which be had 
been dispnssessed« in which the question of 
relinquishment of the land by defendant was in 
isaut’, is no bar to the present suit in which the 
question in dispute is, whether, as the plaintiff 
says, the land sued for is the seer land, formerly 
belonging to the defendant’s father, which 
the plaintiff had purchased, and from which he 
says he is entitled to eject the defendant, or 
whether, as the defendant insists, the land has 
been cultivated and held by him for twelve 
years as r^ofi land, and, therefore, that be has 
a right of occupancy. NaIPAL SINGH v. RAM 

Narain, 2 Agra 93. 

(113) — Former suit to establish proprietary 
title — Subsequent suit as planter of trees or 
digger of fanft —Res judicata. —Where in a for¬ 
mer suit it bad been determined that the 
plaintiff bad no proprietary title in the land 
then claimed aiid the Court disallowed the 
claim then preferred for want of proof of pro- 
prietar> right in the land without reference to 
any right vNim'h the plaintiff might possess as 
planter of tries in a garden or digger of a tank, 
a subsequent suit by the plaintiff to have it 
declared that as planter of the trees in the 
garden and as having constructed the tank he 
was entitled to retain possession of the tank 
and garden, would not be barred by res judi¬ 
cata. goshien jugoopooree v. Baboo 
B iSHEN Dyal Chund, 2 Agra 32. 

(114) — Estoppel^Decree fixing rent in pre¬ 
vious year—Right of zemindar to enhance rent 
in following year. —A eemindar is not estopped 
from enhancing rent in one year by a decree 
passed in a suit as to the propriety of enhance¬ 
ment in a preceding year, nor does such decree 
pn ciude a comparison of the rents paid by 
actual cultivators for the year in respect of 
which the second onhaucemont was made. 
GUNQA PERSHAD V. BULDEO SlNGH, 3 Agra 
310. 

(115) — suit on leaseSecond on fific.— 

First suit was for possession by a lessor against 
a lessee. Second suit for possession on the 
basis of the plaintiff’s title. In the first suit, 
the title had not been adjudic ited upon. fleW, 
the second suit was not barred by the first, 
bocauso, the title bad not been adjudicated 
upon in the first suit. Nor could explanation 
II of 8, 13, Oiv. Pro. Code, bar the suit as res 
judicata, because, it could not bo said that the 
plaintiff ought to have put forward his title in 
the previous suit, in which the cause of action 
was the lease and the holding Ij the 
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defendint after its expiry, aud plaintiff express¬ 
ly limited his claim in that suit to the cause 
of action given him by the lease. GOPALA v. 
Ania, 2 N L.R. 94. (26 M. 760, 27 M. 102, 

28 M. 406, F.\ 6 Bom L.R. 594, D.) 

(116) — Discharge, pleaded in prior suit—Not 
proved. A plea ol discharge which the plaintiff 
failed to pr .ve in a pri^r suit brought by the 
defendant against pUintiff to recover waram 
will not constitute res judicata in a subsequent 
suit by plaintiff for the return of a loan advanc* 
ed to defendant. AKIL\NDAMPII;jLAI v.ChiN- 
NASAMI MOOPAN. M.W.N. 1912, 172 = 11 H. 
L.T. 201 = 13 led. Cas. 642. 

(117) —Res judicata—PrcyioiiS suif for rent 
against mortgagor, no bar to subsequent suit on 
mortgage. —Decrees in previous suits for rent, 
instituted by the m rtgigee against the mort- 
gagors, for arrears of rent accrued due under 
distinct pn/famc/tiis executed by the latter at 
the date of tbe mortgage, cannot be taken to 
operate as res judicata, so as to preclude tbe 
former from suing and obtaining a decree 
for sale for recovery of the principal and in¬ 
terest due under the mori gage-deed. NANU v. 

Raman, 16 H. 335. 

(118) —Res judicata—Ctr. Pro. Code (1877). 

s. 13— for possession—Subsequent suit to 
redeem—Ctv. Pro. Code, 1877, s. sS— Act VIII 
of 1859, s. 7—inclusion of entire claim in on< 
suit. —Where the claim in tbe subsrquent suit 
does not arise out of the cause of action in a 
former suit, within tbe meaning of the sections 
of the Code of 1859, relating to tbe inclusion of 
the whole claim in a suit, tbe subsequent suit 
is not barred under s. 13 of the C de of 1677, as 
amended by s. 6 of Act XII of l&T-i So a suit 
(or possession of property as sub-proprietor or 
on a statutory right would not prevent a subse¬ 
quent suit to redeem the same property. [P., 
27 B. 879 ; o'ons., 26 M. 760=13 M.L J. 448; 
R-, 16 C. 137, 28 M. 406. 29 M. 153 = 16 M.L. 
J. 46, F.B ] A right which a litigant pos.«6SS68 
without knowing or ever having known that he 
possesses it, oan hardly bo regarded as a**por¬ 
tion of bis olaim” within the meaning of s. 7 of 
Act VIII of 1859. Aud therefore the omission 
to include the whole claim in tbe previous suit 
does not bar the subsequent suit, where the 
plaintiff was not aware of his right when he 
brought the first suit. AMANAT BlBEE v. 
IMDAD Husain, is C 800 = 15 l.A. 106, P.C. 
= 8 Sar. 214. [P.. 9 Bom. L.R. 1020, A.W^ 

N. 1908, 96 = 30 A. 225-5 A.L.J. 192.] 

(119) —Res judioAta—Cin. Pro. Code, 1869, 
s. 2.—Knowledge of a second ground of right 
when a first one is relied on in a suit does not 
prevent that second ground being afterwards 
made the basis of a second suit seeking the 
same relief as the first. Failure in a suit of 
simple ejectment does not bar a subsequent 
suit for redemption, notwithstanding that tha 
defendant had asserted ths existenoa of IU4 
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mortgage in the former suit. SHRIDHAR 
VINAYAK V. NARAYAN VALAD BABAJI, 11 B. 
H.C. 224. [F , 13 B. 326; R , 1 B. 87, 3 B. 
137, 7 B. 626, 20 B. 86. 21 M. 35, 9 O.C. 
235, 8 B. 174. 2 O.C. 139, 12 O.C. 347. 35 B. 
507 = 13 B. L.R. 895.] 

(120)— Civ, Pro. Code, Act VIII of 1859, 
s. 2—Zar-i-peshgee/ease—Decree for redemption 
and for possi ssion on payment of certain money 
found due — Non-paymeyit of money — Sub¬ 
sequent sui^ for possession on ground of dis¬ 
charge by usufruct—Fresh cause of action.— 
Plaintifi had instituted a suit (or possession 
of certain property which had beeu mortgaged 
to the defendants under a zur-i-peshgee lease, 
and a decree had been passed in his favour for 
possession on his depositiug in Court the sum 
found to be due on the mortgage. The plaintiff 
however did not pay ihe amount and execute 
the decree. An applicauoii was made by him 
four years after the decree was passed for 
possession of the property, on the ground that 
the mortgage money had been paid off by the 
usufruct of the land. This-application having 
been dismissed, he instituted the present suit 
for possession on the said allegation. Held. 
that the former decree not having put an end 
to the relation of mortgagor and mortgagee 
between the parties, the plaintiff was entitled 
to an adjudicat'ion of the state of accounts 
between him and the dtfendant up to the date 
of the present suit, and s. 2, Act VlII of 1859, 
did not bar the present suit as there was a 
fresh cause of action since the date of the 
decree in the former suit. ROY DINKUR 

Doyal V. Sheo Golam Singh, 22 W.R. 172. 

[NolF., 24 A. 44, F.B.; F., 22 W.R. 269; 
R.,21a. 251, 26 M. 300, P.B , 2 Ind. Gas. 
662.] 

[\2\) —Mortgage-bond—Special Registration 
—Act XX of 1866, s. 55 —Suit to enforce hen on 
property—Jurisdiction of Civil Court .—S. 55 of 
Act XX of 1866, does not prevent the institution 
of a suit iu the Civil Court for the enforcement 
of a lien on landed property mortgaged under a 
bond specially registered under the provisions 
of that Act. OOTSHUB NARAIN CHOWDHRY 
V. CHITTRA RECKA GOOPTA, 17 W.R. 154. 
[R., 23 W.R. 187.] 

(122] —Res judicata— Finding in former suit 
not necessary for decision .—A decision in a 
former suit against the present plaintiffs as to 
the validity of the mortgage now in suit, where 
tliat matter was not for adjudication then be¬ 
fore the Court, would be no bar to the plaintiff’s 
present suit in which the question was as to 
thelgenuineness or otherwise of the mortgage by 
defendants to plaintiffs. BUSTEE RAM v. 

Newaz Singh, 2 Agra 62. 

(123) —Civ. Pro- Code, Act VIII of 1859, 
8. 2— Conditional decree in redemption suit — 
Establishment of right to mortgage property by 
another—Suit by such person for redemption.-^ 
W^here, subsequent to a conditional decree in a 
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suit for redemption, another person sued the 
decree-holder to establish his right lo the 
mortgage-property and obtained a decree, he 
was not precluded by s. 2, Act VIII of 1859, 
from maintaining a suit for redemption 
against the said decree-holder. BhoOP SING 
v. Narsing Rai, 3 Agra 144. 

(124) —Ciu. Pro. Code, 1882, s. \Z-Title— 
Suit for declaration—Title as absolute owner — 
Second suit as mortgagor not barred—Suit 
for declaration does not bar suit for possession. 

K brought a suit for a declaration of his 
title as an absolute owner of a certain 
property against B. The suit was dismissed 
as time barred. Subsequently a second suit 
was brought by the representative of K 
against B in respect of the same property as 
mortgagor: Held, that the second suit 
was not barred by res judicata. Held, 
further, that a suit for a deciaratiou of title 
docs not bar a subsequent suit for possession. 

Syed abid Husain v. Mussamat asoda, 

6 Ind. Cas. 696. (5 A.L J. 637, A.W.N. 1908, 

252, 4 M.L.T. 444, R.) 

(125) —Civ. Pro. Code, 1832, s. 13. Expl. II— 
Redemption, Suit for — Possession. Previous suit 
for—Alternative relief, R\gnt to redeem—Res 
judicata.—The plaintiffs brought a suit against 
the defendant for possession of certain land, 
alleging that, on the death of S, who had a 
Hindu widow’s estate in the said land, they 
succeeded to it as the heirs of her deceased 
husband, but were subsequently dispossessed of 
it by the defendant. Upon certain findings 
based upon a decision passed in a suit brought 
by T.S., father of the defendant, against 
S, for possession cf the land in dispute, in 
which T.S. obtained a decree for possession 
as mortgagee, the Court dismissed the plaint¬ 
iffs’ suit. The plaintiffs then brought the 
present suit against the defendant for redemp¬ 
tion of the mortgage. This suit was dismissed 
on the ground that the plaintiffs ought, in the 
former suit, to have claimed as an alternative 
relief, the right to redeem the mortgage, and 
that, as they did not do S'\ the suit was batted 
by 9. 13, Expl. II of the Civ. Pro. Code. Held, 
[following 11 B H.C. 224) that the plaintiffs 
* ought ' not to have made the mortgage they 
now sought to redeem ground of attack in 
the former suit, and consequently that the 
second suit was not barred by s. 13, Expl. II 
of the Civ. Pro, Code, a claim for possession 
of property as owner and as mortgagee are 
essentially diifferent matters, and their union is 
calculated to lead to confusion. Baldi Singh 
V. KALKA Singh, 2 O.C. 139. 119 a. 517, Diss.) 

(126) —Civ. Pro. Code, s. 13, Expl. ll—Mat- 
ter which ought to have been made ground of, 
defence or attack—Different suits on different 
causes of action with regard to the same subject- 
matter—Questions to be decided in execution— 
Civ. Pro. Code, s. 244.—R purchased a certain 
property in execution of a mortgage-decree 
against the mothjt of D and B. Subsequently, 


1271 


THE ALL INDIA DIGEST. 


1272 


7?es Judicata -continued- 

-3—Cause of Action ^con^tMU^d. 

tbe same property was again sold in execution 
of a decree for rent obtained by the landlord 
againsD tbe recorded tenant (fatherof D and B), 
and vsas purcbased by R in the benaini of bis 
sou-in-law, and he took possession in execution 
boih tbe decrees. D and B then instituted 
two suits for recovery of possession. One was 
on tbe ground that the rent-decree, being frau¬ 
dulent, was inoperative against them ; and the 
other on a declarition that the mortgage exe¬ 
cuted by their motuer was without legal neces¬ 
sity and that the sale in execution of the mort¬ 
gage-decree was not binding on them. Tne 
first suit was decreed and the second suit dis¬ 
missed. D and B then transferred their right 
to possession under tbe decree in the first suit 
to the present defendant, who recovered posses¬ 
sion in execution. An objeciion on behalf of 
R that he was in possession under iho purchase 
in execution of the inortgHge-decree was disal¬ 
lowed. R then brought the present suit for 
recovery of possession on the ground of his pur¬ 
chase in execution of the mortgage decree. 
Held, that the suit was not barred either under 
s. 13 or under a 244 of the Code. Where a 
plaintiff brings two suits based on different 
causes of action with regard to the same pro¬ 
perty, it is not obligatory on a person who is a 
defendant in both ihe suits, to plead as a 
defence to each suit what is properly a defence 
to the other. Kail.VSH CHANDUA MaNDAL 
V. Ram Nauain Oiui, 4 C L.J. 211. [R., 12 

C.W.N. 292 = 7 C-L J. 504.] 

(127) —Ciy. Pro. Code, 1382, ss. 13, 43— 
Mortgage — Two simple mortgages — Suit oyi 
first mortgage Second mortgagee not implead- 

—Part of hypothecated property sold—Second 
sutt for sale of remainder not barred against 
second mortgagee. —Where there are two simple 
mortgages on certain properly, in a suit upon 
the first mortgage, the second mortgagee should 
bo impleaded in order to give him an opportu¬ 
nity to redeern th»t m>>rtgage. If he is not so 
impleaded and a decree is obtiiued and a sale 
held in execution of the decree, tbe auction- 
purchaser may not bo competent to maintain 
an action in ejectment ag linsi tne second mort¬ 
gagee, if the latter is in possession. But a per¬ 
son interested in the first mortgage is not pre¬ 
cluded from bringing a second suit for the s-ilo 
of part of the mortgaged prop.}rty, for the sale 
of which a proper decree has not been passed 
against his second mortgagee. The object of 
the suit is to afford to the latter an opportu¬ 
nity to redeem this property from the first 
mortgage, and neither s. 13 nor s. 43. Civ. 
Pro. Code. 1882, is a bir to this suit, inasmuch 
as the second mortgagee was not a party to the 
first suit. MUSSAMMAT SHAMDKl v. BAL- 
LIT SINGH, 7 A.L J. 29 = 82 A. 119 = 5 Ind. 
Cas. 451. 

(128) —Hindu Law—Joint family—Mortgage 
by co-parcener of his share—Custom—Liability 
of surviving cO’-parcener obtaining mortgagor's 
interests —Res judicata.—In the absence of 
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any speciial custom applicable, the decision in 
the present case had to follow the Hindu law. 
According to the decisions of the Chief Court, 
in tbe absence of any custom to tbe contrary, 
ao alienation made by a co-sharer iu joint 
ancestral property, without the consent of bis 
co-parceoers, is under tbe Mitakshara, as 
interpreted in the Punjab, invalid evou to 
bind the share of the alien'^r. The mortgage, 
therefore, executed by o ie of the several co¬ 
parceners for bis private debt, was held to be 
invalid even as regards hi-? own share and, on 
the death of t he mortg tgor CO sharer, the pro¬ 
perty passed by survivorship to his oo-parcener 
free from encumbrances. Plaiuiifis who paid 
of! tbe mortgage should be deemed to have 
succeeded to whatever rights tbe mortgagee 
would have had against the surviving co-parce- 
ner to recover the mortgage-money. On tbe 
question whether when one co sharer in joint 
ancestral property dies and his property passes 
by survivorship to another c^^-sharer and comes 
into his possession, such share is liable to be 
t')k>‘n and sold in the hands of the latter, to 
satisfy a separate debt due by the deceased oo- 
sbaror, it was held that, though tbe point had 
not been definitely settled by judicial decision, 
yet in the Punjab at least tbe share would be 
liable for the debt in the bands of the survivor. 
Further, the present suit was held not to 
be barred by the doctrine of res judicata, 
MusSAMUT ZahuO V L.ALLUMAUL. 21 P.R. 
1879. (F., 153 P.R 1883 ; R , 68 P.R. 1880, 

6 P. R. 1893.] 

(129) —Res judicata—Cause of action — Mort¬ 
gage money. Suit for - Suit for possession—Act 
VIII of 1859. ss. 2, 7.—The first defendant 
mortgaged certaiu lands to plaintiff by way of 
zuripeshgi lease, under which the latter enter¬ 
ed into possession. The first defendant after¬ 
wards gave a ticca of the lands to the second 
defendant, who turned the plaintifi out of 
pos-ession before the term of the suripeshgi 
loa-?e bad expired. Plaintifi then sued the 
first and second defendants, basing his cause 
of action on the dispossassiou by the latter 
and praying for the recovery of the mortgage 
money by a sale of the mortgaged property. 
The suit was dismissed, tbe Judge observing 
that plaintiff's proper remedy was to bring a 
suit for possession. Plaintiff then brought a 
suit for possession against the same parlies, 
and on tho ^aino cause of action. The defend¬ 
ants objo ted that tho suit was barred under 
ss. 2 and 7, Au VllI of 1859. Held that 
the suit was not birred DkodHARI SINQH 
V. Lalla SEWSAKUN LaL. 3 C.L.R. 395. 

(130) —Ciu. Pro. Code, 1882. s. 13 ( = s. 11. 
new Code)—Usufructuary mortgage —Sut< for 
redemption—Cofiditional decree, not saRsJicil 
6^ mortgagor—Subsequeyit suit for redemption. 
—Whore a usufructuary mortgagor brought a 
suit for redemption, alleging that the mortgage 
bad been satisfied out of the usufruct, and it 
was found that, at that time, tho mortgage had 
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not been so satisfied, and a decree was passed 
that, on payment within a specified time of a 
sum found still due, the property might be 
redeemed, which payment, however, was not 
made, held that there was no bar of res judi¬ 
cata to his subsequently instituting a second 
suit after a further expiration of time when, 
by further enjoyment of the profits of the pro¬ 
perty by the mortgagee, it is alleged that the 
mortgage-debC has been discharged, MUHAM- 

MED Sami-ud-Din Khan v. mennu Lal, 
11 A. 386 = A.W.N. 1889, 136. [Diss.. 19 A. 

• 202; Not F., 25 M. 300. F.B., 43 P.R. 1907 = 
101 P.W,R. 1907 =*169 P L.R. 1908; R., 21 A. 
251, 24 A. 44,P.B. = A.W.N. 1901, 394. 

(131) — Second redemption suit —Res judicata. 
—When a mortgagor has obtained a decree 
in a suit for redemption of a mortgage, 
and the decree has become unexecutable jd 
consequence of a period exceeding three years 
from its date having been allowed to pass with¬ 
out any step having been taken to execute it, 
and the decree contains no direction that the 
mortgage should be foreclosed in default of the 
mortgagor exercising the right of redemption 
thereby decreed to him, a subsequent suit by 
the mortgagor for redemption of the same 
mortgage is not barred as res judicata by 
reason of the previous decree. Ramunni v, 
Brahma DATTAN, 15 M. 366. [Overruled, 
25 M. 300,P.B.; Diss„ 19 A. 202 ; R., 19 M. 40, 
21 M. 18. 3 O.C. 380, 24 A. 44=*A.W N. 1901, 
194, 43 P.R. 1907 = 101 P.W.R. 1907 = 169 P. 
L.R. 1908, 93 P.R, 1908 = 164 P.L.R, 1908 = 133 
P.W.R. 1908.] 

(132) — Civ. Pro. Code, s 13, Expl. II, 

—^Suit by auction’purchaseJ—Second relief 
for sale upon mortgage. —A property was mort¬ 
gaged first to B, then to H. Both the mortga¬ 
gees brought suits for sale without joining the 
other mortgagee and obtained decrees and sold 
and purchased the mortgaged property. H ex¬ 
ecuted bi| decree first and obtained possession. 
B applied for mutation of names and was resist¬ 
ed by H. He brought a suit for possession as 
auction-purchaser. The suit was dismissed. 
He then brought the present suit, as mortgagee 
for sale, making all the persons interested, in¬ 
cluding H, parties to the suit. Held, that the 
suit was not barred by the rule of res judicata 
inasmuch a B in the suit for possession, as 
auction-purchaser, was not litigating under the 
same title as he was in the present suit- Held 
further, that the relief for sale could not have 
been joined in the suit for possession by the 
auction-purchaser. RAGHUBIR Saran v. Het 
Ram, 5 A.L.J. 729. [R.. 12 O.G. 347.] 

(133) --Res judicata—SxecMftori of decree — 
Civ. Pro. Code, 1877, ss. 13. 244-Disfinci cause 
of action, —The respjndent brought a suit 
against the appellant and one G for possession 
of two houses, in which he eventually obtained 
a decree against G alone, the appellant’s shares 
of the houses being exempted. When the 
respondent applied for the possession of the 
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houses in execution of his decree, the appel¬ 
lants objected on the ground that the whole of 
the house did not belong to G. This ohje-^tion 
was disallowed, and the respondent was put in 
possession of the houses. He subsequently 
sued the tenants of one of the houses for rent. 
The appellants applied to be made pirties to 
that suit, but the application was rejecLfd. 
The respondent obtained a decree m the suit. 
The appellants next took up their residence in 
the house with the connivance cf the tenant. 
The respondent sued the appellants for posses¬ 
sion of the house. Held, that the respondent’s 
right of suit was distinct from that in the 
former suit, and there was no bar to the present 
suit, with reference to the former suit, or the- 
execution proceedings in that suit. Kalka 
Prasad v. Ram Ratan, A.W N. 1881, 64. 

(134)—Civ. Pro. Code, ss. 13, 43—5. 13, 
bar by res judicata —Identity of cause of action — 
Hearing and final decision of matter in previous 
suit essential—Bar of suit by s. 4^3^Splitting of 
claim — Omissio7i to sue in respect of portion of 
claim. —M, widow of A, having succeeded to a 
share in the village of her husband, mortgaged 
the share to the defendant’s predecessor in title 
by a deed of conditional sale. The mortga¬ 
gee was put in possession under a decree which 
he obtained on 3Lst January, 1879, against the 
mortgagor. On the 4th of November, l879, the 
widow having meanwhile died, one of the pre¬ 
sent plaintiffs, a brother of A, sued to recover 
from the mortgagee certain resumed rent-free 
lands in the village. In the plaint he stated 
his intention to sue separately for the recovery 
of the mortgaged lands as heir of A. The issue, 
whether the lands in suit were included in the 
mortgage and in the decree thereon, was de¬ 
cided in plaintiff’s favour by the first Court 
which gave him a decree. On first appeal, the 
Court ordered a nephew of the plaintiff to be 
made a party, and finding that the land in suit 
was included in the conveyance, it dismissed 
the plaintiff’s claim. The present suit was 
brought by the above plaintiff and his nephew to 
recover the mortgaged land from the defendant 
on the ground that the alienation by the widow 
was only valid for her own lifetime and did not 
bind them as heirs of A. The Commissioner 
dismissed the claim under s. 43 of Act X of 
1677, though he found that the plaintiff really 
believed that the land, as sued for in the prior 
suit, formed no part of the mortgaged property, 
and was entirely separate from tho present claim. 
The Chief Court accepted the contention on 
behalf of the plaintiff that the causes of action 
in the two cases were quite different, the for¬ 
mer suit having been brought to recover land on 
the ground that it was not included in the 
conditional sale, while the present suit was 
brought to recover the land to which the con¬ 
ditional sale applied on the ground that the 
alienation did not bind the estate after the death 
of M, and that in the former suit there was 
clearly no intenlioual relinquishment of the 
present claim as the plaintiff stated that he 
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would for it separately. The defendant 
concendod that, though the suit might perhaps 
not be barred by s. 43, it would surely be barred 
by the combioed operation of s. 43 and Ezpl. 
2 to s. 18. Held, that s. 13 did not apply to 
the present suit as, though the plaintifi in the 
former suit might have made the invalidity of 
the alienation aground of attack, he did not 
ill fact do flo. and the question not having been 
raised in that suit- tbj matter cannot be said 
to have been heard and finally decided by the 
Court. As regards the contention based on the 
bar by n. 43 of the Code, it was held that there 
was no splitting of the claim which the plaintiS 
was entitled to make m respect of his cause of 
action and that he did not in the former suit 
omit to sue in respect of any portion of bis 
claim. Also, even if the claim of the first 
plaintifi was barred by s. 43, such bar would 
not afiect the other pUintifl as be was not 
made a party to the former suit in the 
Court of first instance, and it could not at 
all be held that there had been any splitting 
in the cause of action so far as be was con¬ 
cerned. syed Yau Khan v. Ramchand, 
24P.R. 1882. [R., 59 P.R. 1883, 168 P.R. 

1882, 47 P.R. 1886.] 

(135) —Res judicata—Cause of action — Iden- 
tity of cause of action. —PlaintiS purchased an 
estate from L (defendant No. 1), during the 
pendency of a suit by L against his vendor G 
(defendant No. 2) for confirmation of possession 
and registration of name. L's suit against G 
was dismissed for default. Plaintiff now sued 
L for possession on the ground of having been 
dispossessed after the decision in the other case. 
Held, that the cause of action in that other 
case was not the same as the Ciuse of action in 
the present suit. MaHAHIR PuasAD v. LalA- 
RAM BAHADUR, 5 B L.R. 327, Note = ll W R. 
193. 

(136) — Ben. Act VI o/ 1862—Res adjudionta 
—Suit for money on security of deposit—Suit 
for settinq aside attachment of deposit^Causes of 
action — identity of. —Whore plaintifieues K for 
a sum of money, K pledging as security certain 
foes in deposit in the Colloctorate, and then 
sues K and defendant No. 2. who had mean 
time attached those foes in execution of a decree 
against K, held, that the causes of aotioo in the 
two suits are not identical. LALA TILAK 

Hari Lal V. James Furlong, 2 B.L.R. A. 
C. 230 = 11 W.R. 149. 

(137) —Suit to raise attachment—Estoppel — 
Res judicata— Priority —In a suit to raise an 
attachment, the plaintiff failed in the first 
‘Court and in appeal. Thereafter the property 
was sold and the plaintiff sued to recover 
possession of it from the purchaser. Held, that 
the decision in the former suit refusing to raise 
the attachment did not estop him from suing. 

Mono Balakuishna Mule v. Shek Sahbb 
Valad Baddruddin Kamble, 8 B.H.C.A.C. 

199. 


(138) —VIII of 1859, s. 2—Res judicata 
— Suif to set aside sale. —In a suit to recover 
property which plaintiff had purchased, he fail¬ 
ed as to a portion wbioh bad been previously 
purchased by one of the defendants who held a 
sale certificate thereof. Plaintiff then brought 
a suit to get rid of the sale. Held, that this was 
a different suit from the former and was not 
barred by s. 2, Aot VIII of 1859. ChANNU LAL 
Sahu V. Manu Lal. 5 B.L.R. 220 = 13 W.R. 
343. (3 B.L.R. A.G. 42, 2 B.L.R.A.G. 104, D.) 

(139) — First suit by reversioner during life 
of rendor for declaration dismissed on ground* 
of limitation alone—Second siiit after vendor’s 
death calling in question validity of sale not 
barred. —Plaintiffs were reversioners to the 
estate of a vendor of a certain land. Their suit, 
during the vendor’s life, fora declaration that 
the sale was not binding on their reversionary 
rights was dismissed on the sole ground that it 
was barred by limitation. They now sued, 
after the death of the vendor, for possession of 
the land and the point of the validity of the 
land came into question. Held, the former 
suit having been dismissed on the only ground 
of limitation, such suit not being necessary 
and the question of the necessity for the sale 
and the validity thereof not having been deoid* 
ed therein, the present suit was not barred by 
the rule of res iudieata. Barket ALI v. 
Husain khan, 6 P.R. 1906 = 61 P.L.R. 1906. 

(140) —Join! tort-feasors—Action against one 
joint tort-feasor bars another aclion against 
others — Rule in Brinsmead v. Harrison— Rule 
does not apply to subsequent tort—Cause of 
action in both sutfs to be the same for res judi¬ 
cata to apply —Lis pendens does not apply to 
moveable property—Plea of adoption by defend' 
ant—Decision in first suit — Defendant not 
claiming under the parties in first suti can 
agitate the qweslion in .second snil — Pledge- 
Conversion, —M. K, claiming to be the adopted 
son of M.R. took possession of certain orna¬ 
ments belonging to M.R. which he wrongfully 
pledged iu 1897 with G. Soon after J., the 
daughter of M. R. sued M.K, to recover the 
oruamouts, and obtained a decree which was 
not satisfied. M.K. had pledged only two of 
the ornaments with G. before the date of the 
suit; while the remaining ones were pledged 
after the institution of the suit. Subsequently, 
in 1907, J sued G, the pawnee, to recover the 
oruamonts. The defendant contended in reply 
that M.K. and G. being joint torl-feascrs, the 
suit was barred under the rule in 7 G.P. 547, 
/i. Ho also pleaded that M.K. was the validly 
adopted son of M. R. Held, that plea of res 
judicala must fail in so far as it was based 
upon the rule of Brinsmead v. Barinson, for a 
fresh assignment in respect of a tort subse¬ 
quent to that originally sued upon would not 
come within the scope of the rule so as to bar 
the fresh assignment ; and that the cause of 
action in the socoud suit must be preoisely the 
same as the cause of action in the first suit, in 
order to make the judgment in the first suit ft 
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bar to proceedings in the second suit. That the 
fact that the first, suit was pending at the time 
of the pledge of a large portion of tbe orna¬ 
ments sought to be recovered in the.second suit 
could not prejudice the defendant on the issue 
oi re& judicata, for the doctrine of Us pendens 
did not apply to moveable property. That the 
defendant was entitled to raise the issue about 
M K’s adoption, for the first suit was no bar 
to the issue sought to be raised by tbe defend¬ 
ant as it was subsequent to the pledge, and 
the defendant did not claim under a person 
against whom ihe issue of adoption had been 
at tbe time of the pledge finally beard and 
determined. GOVIND Baba GUJAR v. ShrI- 
MANT JIJIBAI Saheb, M Bom. L,R. 9 = 36 B. 
189 = 13 Ind.Cas. 849. (15 A. 108, F.) 

(141) — Claim to two distinct inheritances — 
Causes of action not same — Circular 95 of 1858. 
-First suit in respect of certain wells left by tbe 
grandfather of plaintiff and defend-int, in which 
other persons were also interested. It came 
before the Settlement Department. Second 
suit (tbe present one) was in respect of a share i 
in a bouse left by the father of the plaintiff 
and the defendant. Held, that the latter suit 
was not barred by the plaintiff’s emission to 
claim his share in the house in the previous 
suit, as tbe causes of action were different and 
tbe persons interested not tbe same in tbe two 
suits, and moreover, the Settlement Depart¬ 
ment which took cognizance of the matter in 
the first suit could not have b.ad cognizauce of 
the second. The object of Circular 95 of 1858 
is to prevent the spht mg up of claims arising 
out of the same cause of action It is true that 
it prevents the splitting of a claim arising out 
of the same inheritance. But it cannot have 
the effect of compelling the joinder of claims ' 
arising from two distinct inheritances. SOOK 
Dial v. Lu.iruT Rai, 19 P.R 1866. 

(142) — Dismissal of suit for redemption, 
plaintiffs having no locus standi —iSupj/esaon in 
judgment that plaintiffs might sue again in 
certain events — Subsequent suit — Res judicata, 
-•A suit forredemptioQof mortgage was dismiss¬ 
ed on the ground that the proper persons to sue 
were the sons of the mortgagor and not the 
plaintiffs who had no locus standi. But though 
in the decree tbe claim was simply dismissed, 
the Court in the body of the judgment threw 
out a suggestion that if those sons did not sue 
in three years’ time, plaintiffs could sue again 
provided they were still within limitation. The 
sons not having sued, tbe plaintiffs brought tbe 
present suit for redemption. Held that their 
claim was res judicata under s 13 of ActX of 
1877, as the words relied upon by the plaintiffs 
in the former judgment must be regarded as 
mere surplusage and that they could not enable 
th«m to institute a fresh suit with respect to a 
cause of action once heard and determined. 

Udmi v. NeKI, 84 P.R. 1880. [D , 25 P.R. 
1884.] 

Suit for possession of land—Subsequent 
conversion of moveables on the land Second 
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suit for damages for conversion— See Civ. 
Pro. Code, 1908, ss. 154. 156. 157, 158. 

O. II, r. 2. 0. XIII, r. 9, 22 M. 197. 

Res judicata—Suit for maintenance for 
definite period only-Subsequent suit for later 
period and for charging ancestral estate for 
future maintenance— See HINDU LAW—M.aiN- 
TEN.ANCE, 2 B, 494. 

See Jurisdiction of Civil Courts, -S a. 

521. 

See Mortgage - General, 32 P.R. 1910 = 
50 P.W R. 1910 = 5 Ind.Cas. 655 = 57 P.LR. 
1910. 

Lapse of decree for redemption by non-pay¬ 
ment of decretal money—Second suit for 
redemption not-maiutainabio by mortgagor 
—5ee Mortgage—Redemption, 19 A. 202 
= A.W N. 1897. 24. 

See Plaint—Re.iection op Plaint, 81 

P. R. 1878. 

Suit for rent or in default for possession of 
land under Settlement Court decree entitling 
landlord to demand any reasonable rent at his 
option —Landlord and tenant, relation of— 
Oudh Bent Act — See RENT, SUIT FOR, 6 

O.C. 341. 

-4.—Competency of Court. 

See Jurisdiction of Civil Courts. 

See Jurisdiction of revenue Courts. 

(1)—Res judicata— Decision by Agency Courts 
—Another suit tn British Courts.—The leading 
conditiccs imposed by s. 13 of the Civ. Pro. 
Code, as requisite to the plea of rts judicata 
are (D that the matter in tbe suit in 
which the plea is raised should have been 
directly and substantially in issue in tbe former 
suit, (2) that on that matter there should have 
been a bearing and a final decision in tbe for¬ 
mer suit. (8) that there should be identity of 
parties as explained in the section, and (4) that 
tbe Court which decided the former suit should 
be a Court of jurisdiction competent to try such 
subsequent suitor the suit in which such issue 
has been subsequently raised. In a suit, 
brought in tbe Agency Court of Kattiaward, 
relating to the villages in Kattiawar, the Court 
decided that there existed between the parties 
a custom of Motap ti.e , right loan extra share 
by the senior member). A second suit was sub¬ 
sequently brought in a British Court, as regards 
the villages belonging to the parties situate in 
the British territories, wherein plaintiffs alleged 
that the custom of Motap did not exist in their 
family. It was contended on behalf of the 
defendant that the question was res judicata, 
on the ground that the test of competency to 
try the subsequent suit was whether the suit 
was one which in respect of its subject-matter 
and tbe valuation thereof could have been tried 
by tbe Agency Court and that its exclusion on 
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territorial grounds was not to be taken into ac> 
count. Tbe High Court declined to accept 
the contention as not being consistent with 
tbe express terms of s. 13 of tbe Civ. Pro. 
Code. Prithisinqji v. Umedsingji. 6 Bom. 
L.R. 98. 

(2)— S, 13, Civ. Pro. Code — Object of section 
— Necessity for first suit bei7ig tried and decid¬ 
ed finally by Court of competent jurisdiction. 
—The object ofs. 13 is to ensure that the deci¬ 
sion in tbe former suit shall be that of a Court 
which is competent to try the subsequent suit. 
Tbe jurisdiction of the Court of first instance, 
and not that of tbe Court of appeal, is what the 
section regards. The matter to be a res judi¬ 
cata must have been heard and finally decided. 
The trial by a competent Court is what is 
especially made necessary because the result 
of the case depends so much on the trial, tbe 
Court of appeal deciding tbe case as a rule on 
tbe record of tbe first Court. Where tbe Court 
which tried tbe first suit could not take cogni¬ 
zance of the second suit on account of tbe 
limit in jurisdictional value, tbe decision in 
the first suit could not operate res judicata 
in the second suit- BADRINATH v. LOKNATH 
AGARWALLA, 1 C.P.L.R. 92. (9 B. 75, D.) 

{3)—Bengal lenancy Act, 1885, s. 102—S. 13, 
Civ, Pro, Code, 1832 ( = s. 11, New Code) — 
Proceeding under s. 103, Be^ig. Tenancy Act, 
1885—Decision of Revenue Officer — Effect in 
subsequent suit for title and ejectment. —In 
order to constitute res judicata under s. 13, 
Civ. Pro. Code, 1882, the issue with respect to 
which tbe rule is to operate must have been 
heard and finally decided by a Court of juris¬ 
diction competent to try the subsequent suit 
in which it is sought to raise tbe same issue. 
In a proceeding under s. 103, Beng. Tenancy 
Act, 1885, there being a denial of the relation 
of landlord and tenant either by the landlord 
or the tenant, it is absolutely necessary for tbe 
Revenue Officer to deal with the question in 
order to enable him lo make the necessary 
entries under s. 102 of the Act; but the deci¬ 
sion of the Revenue Officer is not res judicata 
in a subsequent suit by the landlord in a Civil 
Court for title and ejectment. Dharani 
Kanta LAHIRI V. Gaber ali khan, 30 C. 
389 = 7 C.W.N. 33. (17 C. 721, P.\ 2 C.W.N. 
491, 20 C. 249, 27 C. 167, D.) 

(4)—Civ. Pro. Code, 1882, s. IS—Jurisdic¬ 
tion competent to try,*' meaning o/.—Where the 
right of the plaintiff had been decided adversely 
to him in a suit between him and the defend* 
ants which was within the jurisdiction of the 
Court of tbe District Munsif, and the subse¬ 
quent suit brought by him, although involving 
the same question of right, was not within tbe 
jurisdiction of such Munsif. there could bo no 
bar by res judicata under s. 13 of the Civ. Pro. 
Code. The terms “the Court of jurisdiction 
competent to try” in s. 13 must bo taken to 
mean a Court having jurisdiction not only 
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to the nature but also as to the amount of the 
suit. Sheikh Hassu v. Ram Kumar 
SINGH, 16 A. 183 = A.W.N. 1894, 18, (9 I.A. 

197 = 9 C- 439, R.) [D., 18 A. 59.] 

(5) —Civ. Pro. Code, s. 13—“ Court of compe¬ 
tent jurisdiction," meaning o/-The words “Court 
of competent jurisdiction “ in s. 13 of the Civ. 
Fro. Code, mean a Court which has jurisdiction 
over tbe matter in the subsequent suit, in 
which the decision is used as conclusive, in 
other words a Court of concurrent jurisdiction, 
i.e., concurrent as regards tbe pecuniary limit 
as well as the subject-matter. Ganapathi v, 
ChATHU. 12 M. 223. 

(6) —Res judicata—Civ. Pro, Code, s. 13— 
Consfruefion.—Tbe reasonable construction of 
tbe words ^‘in a Court of jurisdiction compe¬ 
tent to try such subsequent suit” in Si 13 of 
the Civ. Pro. Code, is that it must refer to the 
jurisdiction of tbe Court at the time when the 
first suit was brought, that is to say, if tbe 
Court which tried the first suit was competent 
to try the subsequent suit if then brought, the 
decision of such Court would be conclusive 
under s. 13, although, on a subsequent date, by 
a rise in the value of such property or from any 
other cause, the said Court ceased to be the 
proper Court, so far as pecuniary jurisdiction 
is concerned, to take cognizance of a suit 
relating to that property, GOPINATH CHOBBY 
V. BhuGWAT PERSHAD, 10 C. 697. [Appr., 
11 C. 153, 16 M. 494 : D , 9 C.W.N. 656, 29 
M. 65 ; R„ 10 C.P.L.R. 89, 25 C. 671, 2 0.0. 
261, 22 P.L.R, 1902 = 36 P.R. 1902, P.B.] 

(7) — Civ, Pro. Code, 1832, s. 13, Expl, VI— 
Res judicata— Court of jurisdiction competent 
to try suck subsequent suif, meaning and scope 
of expression—Judgment of Native Court, koto 
tar can be relied on by British Indian Courts. 
—The expression in s. 13 of the Civ. Pro. 
Code, “a Court of jurisdiction competent to 
try such subsequent suit,” means a Court 
having concurrent jurisdiction with the Court 
trying the subsequent suit, whether as regards 
pecuniary limit of its jurisdiction, or the 
subject-matter of tbe suit, to try it with 
conclusive effect.” Expl. VI to the seotion 
must be read with tbe earlier part thereof 
90 as to give it an adequate moaning. The 
term “ Court of competent jurisdiction” is wide 
enough to include a competent foreign Court. 
The plaintiff sued the defendant to reoovet 
possession of certain property situated in tbe 
Belgaum District (British territory) by virtue 
of bis being the adopted son of one X to 
whom the properties belonged. The plea of 
tbe defendants was that the adoption was false. 
To prove his title, the plaintiff produced a 
judgment of a Native Court whicli decided the 
question of bis adoption in his favour, and 
whioh he had obtained against the second 
defendant only in a suit instituted by him to 
recover possession of certain other property 
belonging to X (hia alleged adoptive father). 
Both the lower Courts did not admit this 


1281 


THE ALL INDIA DIGEST. 


1282 


Res Judicata^QontinMed. 

—4.—Competency of Court— continued. 

judgment in evidence and dismissed the plaint- 
ifi’s suit, holding that his adoption was not 
proved. Held on appeal, that the judgment 
of the Native Court was passed on the merits 
of the case and was conclusive between the 
parties within the territorial jurisdiction of the 
Native State, and the question of the plaintifi’s 
adoption was therefore res judicata between him 
and the second defendant. BABABHAT v- 
NARHARBHAT, 13 B. 224. [R., 24 B. 86; 

Doubted, 6 Bom. L.R. 98.] 

(8) — Civ. Pro. Code, s. 13—Res judicata— 
Court of competent jurisdiction. —The words 
“ Court of jursidiction competent to try such 
subsequent suit,” refer to the jurisdiction of 
the Court at the time when the suit is heard 
and determined. The Privy Council have inter¬ 
preted these words to mean a Court having 
concurrent jurisdiction with the Court trying 
the subsequent suit, whether as regards the 
subject-matter of the suit or the pecuniary 
limits of its jurisdiction. KUNJI AMUA v. 
Raman Menon, 13 M. 494 = 2 M.L.J. 262. 
[R., P.L.R. 1900 at p. 435. 24 A. 112.]; 

(9) —Res judicata—Ciu.PJ'o. Code, 1882, s. 13, 
construction o/—The reasonable construction of 
the words “ in a Court of jurisdiction compe¬ 
tent to try such subsequent suit” in s. 18 of 
the Civ. Pro. Code, is that they refer to juris¬ 
diction of the Court, at the time when the first 
suit was brought. (10 G- 697, Appr.) Although 
the Court in which the subsequent suit is 
brought, and that in which the former suit was 
brought, are now Courts of difierent juris¬ 
dictions, the decision in the former suit would 
be a bat to the subsequent suit, if the Court in 
which the former suit was brought was the only 
Court at that time competent to try suits of that 
kind, and that Court would have been the only 
Court competent to try the subsequent suit also, 
if it had been brought at that time. RAGHU- 
NATH PUNJAH V. ISSUR CHUNDER CHOW- 
DHRY, 11 C. 153. [Appr., 15 M. 494 ; R., 26 C. 
571, 2 O.C. 261, 24 B. 456 ; D., 9 G.W.N. 656.] 

(10) —Gtv. Pro. Code, s. IB—* Court of com¬ 

petent jurisdiction.^' —The term “competent 
jurisdiction” in s. 13, Civ Pro. Code, has regard 
to the pecuniary limit as well as to the subject- 
matter. There no authority for the general pro¬ 
position that the competency of one Court as 
compared with another is afiected by the cit- 
cumstanoe that in the one case an appeal lies 
in the first instance to the District Court, and 
in the other directly to the High Courc. SUB- 
BAMMAti V. HUDDLESTON, 17 M. 273. (9 C. 

439, Cited and F.\ 15 M. HI. Qualified) [Over¬ 
ruled, 29 M. 195, F.B. = 16 M.L.J. 41 = 1 M.L. 
T. 25; F„ 24 M. 444, 13 M-LJ. 134 ; R., L.B. 
a. 1893-1900,653.] 

( 11 ) — Jurisdiction of the first Court. —The 
bar of res judicata arises where the Court decid¬ 
ing the first suit was competent to try the 
same, and its inability to entertain it arose not 
from incompetence, but from the existence of 
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another Court with a preferential jurisdiction. 

Gulappa V. Raghvendra, 6 Bora. L.R. 77 
= 28 B. 338. 

(12)— S. 13, Civ. Pro. Code, 1882—Compe¬ 
tency of jurisdiction of Cowrf.—The plea of res 
judicata ought to be determined with reference 
to the Court in which the suit was instituted 
and not to the Court which decided the suit on 
appeal. (5 C. 832, 8 M, 83, R. ) The rule of res 
judicata cannot, prevail, if the first suit had been 
brought in a Court of jurisdiction not compet¬ 
ent to try the second. Bharasi Lal Chow- 
DHRY V. SARAT CHUNDER DASS, 23 C. 415. 
(9 C. 439, R.\ 11 C. 301, F.) [F., 30 B. 220 = 

7 Bom. L.R. 821, 25 C. 671,35 0. 353 = 12 0. 
W.N. 359 = 7 C.L.J. 470.] 

(13) — Civ.Pro.Code, 1882, s. 13—Res judicata. 

—In order to establish the plea of res judicata 
the Court which decided the former suit must 
have been such a Court as would have been 
competent to try and decide not only the parti¬ 
cular matter in issue in the subsequent suit 
but also the subsequent suit itself in which the 
issue is subsequently raised.(9 C. 439, P. C., H 
C. 301, P. C., Rel.; 24 B. 456, 24 M. 275, 29 C. 
707, R.\ 5 C. 832, Not F ) It is the competency 
of the original Court which decided the former 
suit that must be looked to and not that of the 
Appellate Court in which the suit was ultimately 
decided onaopeil. Shibu Rout v. Baban 
Rout, 12 C.W.N.359 = 7 C L.J. 470 = 35 0. 353 
(28 C. 78. D.; 8 M. 83. Nol F.; 25 G. 571, 10 
G.W.N. 529, 23 C 415, R ) [R., 30 A. 470 = 5 

A.L.J. 407 = A.W.N. 1908, 192,] 

(14) —Cit). Pro. Code, 1882, ss. 13, BBl—-Claim 
of third party resisting delivery of possession- 
investigation of claim by executing Court irre¬ 
spective of value of property—Bengal, 2V.T7.P. 
and Assam Civil Courts Act (XII of 1837), 
s. 19—Res judicata— Decision of former suit by 
Court competent to try subsequent swif.—S. 331, 
Civ. Pro. Code (1882) is not controlled by s. 19 
of the Bengal Civil Courts Act. Therefore, 
when a claim has been preferred under s. 331 of 
the Code, it must be investigated by the Court 
executing the decree, irrespective of tbe value of 
the property,(6 Bom. L R. 301,F.; 8 M. 648, Not 
F.) S. 13, Civ. Pro. Code, 1882, bars the trial 
of a subsequent suit, by reason of the decision 
in a former suit, only when such decision has 
been given by a Courc of jurisdiction competent 
to try the subsequent suit. Kadambini Dasi 
V. DayARAM Das, S Ind. Cas. 573 = 11 C.L J 
478. 

(15) —CTiu. Pro. Code, Act X of 1877, s. 13 as 
amended by Act XII of 1879-“ Finally decide 
ed by a Court of competent jurisdiction,” 
meaning o/.—The words “ finally decided by a 
Court of competent jurisdiction” occurring in 
s. 13, Civ. Pro. Code, make it necessary that 
the C)ourt which decided an issue relating to 
title in a previous suit for rent, should have 
been competent to decide a suit for possession 
of the property, in order to make its decision 
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-A.—Competency of (jonvt—continued, 

upon that issue conclusive in a subsequent suit 
fof possession ; and a C )urt of competent juris¬ 
diction under Act X of 1977, means a Court 
whicb has jarisdictit>n over the matter in the 
subsequent suit in whicb the decisi)n is used 
as conclusive, or in other W'^rls a Court of con¬ 
current jurisdiction. ABDUL v, 

MUL\. 163 P R 1883, F B. (9 C. 439, 118 P. 
R. 1892, R.) 

{16} ^Competency of Court ^True test —S. 11, 
expl. II, Ctv. Pro, Code% 1909.—Tbe true test of 
the competency of a Court deciding the former 
suit or issue is not merely tbe jurisdictional 
powers of the original Court in wbicb the pre¬ 
vious suit was instituted, but the jurisdiction 
of that Court viewed in connection with the 
course of appeal allowed in thtt particular case 
and the degree of finality attaching to the deci¬ 
sion of eich of the Courts, original and appel¬ 
late. which may bo called upDn to exercise 
jurisdiction in the case SHAMAS DIX v. 
GHULAM KADIR, 23 P R. 1831 (F B.) (145 P. 
R. 1888. Overruled). (Disc , 64 P. R 1904 ; D.. 
Ill P. R. 1907; R., 57 P. R. 1907. 97 P. R. 
1910 = 142 P.W R. 1910.] 

(17 & 18) — of the Court in lohich 
suit toas instituted. —In considering the com¬ 
petency of a Court for the purpose of deciding 
on a question of res judicata, one must look to 
tbe powers of the Court in which the suit was 
instituted and not to tbe powers of the Court 
by whicb that suit wks decidoi on appeal. 
Malubhai V. SUUSANG.II. 7 Bim L.R. *821 = 
30 B. 220. 

(191—Res judicata—Ciw Pro. Code, s.l3.—In 
order to make the decision of one (jiurtfioil 
and conclusive in another, it must bo the deci¬ 
sion of a Court, whicb would have had jurisdic¬ 
tion over the matter raised in the subsequont 
suit, in which the decision is given in evidence 
as oonolusivc; and such jurisiiction must be 
such as not to be ousted by the pecuniary 
limits imposed on Courts in India. In other 
words the two Courts must have had concurrent 
jurisdiction. MiSSER RXOHUBAHDIAL v. 
SHEO Baksh SIXGH. 9 C. 439 = 12 C L.R 
620 = 9 I A. 197, P.C.= 4 Sar. 399 [F., 17 M 
273 : Appi, 11 C. 301, P C. = 12 I. A. 23; R.. 9 
B. 75, 8 A 324, 13 B 224, 14 B 206. 15 M. 
Ill, 35 C. 353=12 C W.N. 359 = 7 C.L J. 470 
15 M 494, 16 A. 183= 14 A W N. 18 ICA. 464 ’ 
= 14 A W N. 137, 18 A 59. 23 C. 415, 25 C. 571’ 
24 B. 45G. 28 C. 78, P L R. 1900, 431. 29 M 65, 
29 M. 195. F.B. = 1 M.L.T. 25 = 16 M L J 41 
67 P.R. 1907 = 66 P.W.R. 1907 ] 

(20)—S. 13, Civ Pro. Code, 1882—P/ea of 
res judicata.—Under s 13, a decree in a 
previous suit cinuot bo pleaded as res judicata 
in a subsequent suit, unless the Judge, by 
whom it was made, had jurisdiction to try'and 
decide, not only the particular matter in issue 
but also tbe subsequent suit itself, in which 
the issue is subsequently raised. -In 

this respect the enactmeut goes beyond s. 13 of 
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the previous Act X of 1877. and also beyond 
the liw laid down by the Judges in the Du^ftess 
of Kensington's case (1776, 2 Smith’s L.C. 
10th Ei., 713). GOKUL MaNDAR v. PuD- 
MANUND SINGH. 29 C. 707, P.C. = 29 I.A. 196 
= 6C.W.N 825=4 Bom. L.R 793 = 8 Sar. 823 
[F.. 25A 138,35 0. 353 = 12 O.W.N. 359=7 
C.L J 470 ; Expl , 3l M. 62 = 17 M.L.J. 601 
= 3 M L.T. 186; R., 10 O.L.J 527, 31 0.95 = 

8 C.W.N. 30 4 N.L.R.61, 10 Bom. L.R. III. 3 , 
11 Bom. L.R. 335 ; Diss,, 29 A. 601 = 1907 a! 
W.N. 189 = 4 A.L J. 545 ] 

( 21 ) — Court of competent jurisdiction. —To 
satisfy the requirements of s. 13, Civ. Pro. 
Code, 1882, it is necessary that the two Courts 
shall have concurrent jurisdiction as regtrds 
the pecuniary limit as well as the subjeot-mat- 
ter, and the extent of the jurisdiction depends 
on that of th) Court in which the first suit was 
instituted at the time tbe first suit was brought. 
Ramdayal v. Jankidas, 2 Bjm. L.R. 415 = 
24 B. 456. [R , 7C.L J. 470 = 35 0.353 = 12 
O.W.N. 359.J 

(22) —S.13. Civ.Pro. Code, 1832 - Res judicata 
—Earlier suit in a subordinate Court ^Subse- 
quent suit iji a superior Court but triable by 
subordinate Court—Different courses of appeal. 
—S. 13, Civ. Pro, Code, cannot be so u^ed as 
to bind the superior Courts by decision of in¬ 
ferior Courts, which were not, and ooubl not 
have been, considered on the merits by the 
superior Courts ; and a decision by an officer 
presiding in a Court passed in the exercise of a 
certain jurisdiotion cannot be res judicata in a 
subsequent case, triable by that officer, but not 
triable in the exercise of the same jurisdiction, 
but under what might be cilled a superior 
jurisiiction. Where an earlier suit was tried 
by a Sub 'rdinate Judge of the first class, which 
was also triable by a single Judge of the Chief 
Court, a subsequent suit before a single Judge 
of the Chief Court, on the same issue, which 
suit could bo onteriaioed by the Subordinate 
Judge also, would bo barred by tbe earli'^rsuit, 
although, the course of appeal would be differ¬ 
ent in the two cases. GiRDHAR LAL v DEOKI 
Nano\n, 111 P R. 1907 (20 P.R. 1891, F.B., 
27 P.R. 1879. 157 P.R. 1889. P.3., R.» 

(23)-Ciu P/O. Code Vo/1908), s. 11 . 
Exps. 1, 2—Res judicata—Dnfa of institution 
or dxXte of decision—Competency of Court — 
Competency of first Court a»wi «of fhuf of appeal 
determines res judicata,—The date of deoision 
and not th.tt of 0 )mmono)mcnt of the litigation 
bas to be considered in determining the question 
of rt!s yViica'a. (11 A. 148, F B., F.) Thefact 
that an app.'al lay to the Civil Court from the 
deoision of a Reyeuuo Court iu one of the suits, 
and lo the Commissioner in the other, cannot 
affect the question of res judicata. It is the 
oompotency of the Court of first instance to 
entertain the two suits, whiob regulates tha 
application of the rule of res judicata. The 
application of the rule is irrespootive of any 
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provision as to the right of appeal from the 
decision of the Gourt of first instance. HENI 
MADHO V. MUSSHI INDAR SAHAI, 3 lod. 
Cas. 707 = 6 A.L.J. 991. 

(2U— M it'rial isHne tried by competent Court 
— Form di^erent .—Trial by a C'>mpetent Court 
of a matei ial iS'ue bet^veen certain parties bars 
a subsequent trial between them of the same 
■question, though in adifiecent form. KRISHNA 

Behari Roy v. Bunwari Lall Roy, 1 C. 
144, P.C.=25 W R. 1 = 2 I. A. 283 = 3 Sar. 569 
= 2 Suther 213. (12 B.L.R. 304. R.\ 1 B L.R. 
A.C. 68, Overruled.) \_Expl., 25 W.R 225; F.^ 5 
G. 63‘2; Compare, 11 0. 301 = 12 I. A. 23, P.C., 6 
■0.319 = 7 C L.R. 227. F B.; Cons . 4 C. 190 = 5 
LA. 149. P.C,. 18 B.597; D., 7 M. 145, 9 B. 75, 
24 0. 83 ; R.. 3 B 3, 6 0. 406, 8 M. 219= 12 1. 
A. 16, P C.. 8 M. 348. 11 M 204, 33 B. 25, 13 
M. 287, 15 B. 89, 17 A. 174. 6 Bom. L.R. 288. 
12 C W.N 739. 9 C.L J. 597 ] 

{■25t—Civ. Pro Code. 1832, s. l3—“ Cottrf 
a/ Jurudiclion competent to try such subsequent 
suit ''—Where both the suits were cognizible 
by a Munsif of the first class, and the appeal 
against the decrees in b)th the cases could be 
preferred to the Divisional Oourt, but, in 
consequence of the matter in dispute in the 
first suit having been referred to arbitration, 
DO appeal lay, held that the matter decided in 
the first suit could not b3 re-opened, and that 
the decree based on the award operated as res 
judicata. MEHAR ALT v. GANESH DAS, 3 P. 
L R. 1900. (20 P.R. 1891, F.B., D.) 

(26) —Dt-cision on question of title —Court of 
competent jurisdiction—Consi ieration oj question 
of res judicata— Competency of what Court to be 
looh-td to. —The decision on a question of title 
by a Court of competent jurisdiction with re¬ 
ference to the value of the sobje *.t-matter 
involved in the suit, wll be res yiidtcflfa between 
the parties, though the effect of such d- cisiou 
might be the determination of the title to an 
estate or estates the viiue whereof exceeds the 
jurisdiction of the Court of institution. (1 0- 
144 = 2 I A. 283. R ) [fi., 20 B. 86. 6 C. 4G6 = 7 
C.L.R. 251.J In deciding upon a question of 
res judicata, the competency of the Court where¬ 
in the suit was instituted and not that of the 
Court in which it was decided on appeal his to 
be considered. Ptr White, J. TOPONIDHEE 
DHIEJ GIR GOSAIN V. SREEPUTTY SAHANEE, 

5 C. 832 = 6 C.L.R, 305- [R , 6 C 406 = 7 C.L. 
R. 251. 23 C 416; F., 30 B. 220 = 7 Bom L R. 
821; D., 35 C. 353=12 C.W.N. 359 = 7 C.L. 

J. 470,] 

(27) —VIII 0/1859, s. 14-Suif for land - 
Res judicata— Jurisdiction, —A former decision 
by the Courts in India confirmed by the Privy 
Council, adjudging the laud in dispute lo be an 
accretion to the respondent’s settled estate in 
Shahabad, wis held to be a bar, under s. 14. 
Act VIII of 1859, to the jurisdiction of the 
Ghazipore Courts to try the present suit for the 
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same land. PaHALWAN SINGH v. Maharaja 
Muheshar Buksh Singh Bahadur 12 B. 

L.R. 391, PC. = 18 W.R. 182 = 2 Suthep 660, 

[Appr., 6 C.L.J. 6-21.1 

(28) — Act of 1866, s, 84 — Rps judic ita.— 

A suit to have a registered KobaU declare » ficti¬ 
tious and void as against piaiuiifi was held to 
disclose no good cause of action, seeing ihac. on 
a petition preferred according to the prov isions 
of s. 84, Act XX of 1866, a competent Couri. had 
already decided that the defendant was euiitltd 
to obtain registration of the deed. R.-'M 

Chandra Paul v. Becharam Dey, 8 B.L.R. 
App. 28 Note = 10 W R. 329. [Nat F.. 7 C. 
736 = 9 C.L.R. 471; Expl ,8 B.L.R. App. 26 = 15 
W.R. 487 ] 

(29) -Rent-suit—Decision of title—New Rent 
Law. —The rulings of the Privy (3oancil and of 
the Fall Bench regirding the incompetency 
of the Revenue Courts to conclusively determine 
questions of title in a suit for rent under Act X 
of 1359. do not apply lo suits for rent instituted 
in a Civil Court under the New Rent Law. 

Ram Doss nushkur v. Rash Monee Dos- 

SEE. 25 W R. 189. 

(30) -Ddctsion of rent suit by Deputy Collec¬ 
tor-Determination of issue adversely to defend¬ 
ant—Suit by defendant relying on arrangement 
covered by issue —Res judicata. - Plaintifi sued 
the defendant, a zemindar, seeking for a decree 
by the Deputy Collector that, as regards the 
lands in question, be was,' by the terms of a 
certain arrangement come to between him and 
the defendant, only liable to pay a rent of 42 
rupees and odd. When, on a former occasion, 

j the present defendant as zemindar sued the 
present pUintiS as tenant, plaintifi set up the 
very arrangement relied on by him in the pre¬ 
sent suit, and the Denu y Collector then decreed 
in favour of the plaintifi and determined, in 
express terms, adversely to the defendant, the 
issue that was then raised as to the abovemen- 
tioned arrangement. Hell that the very same 
issue having been tried between the same par¬ 
ties and by the same Court, the present suit 
was liable to dismissal as not maintainable again 
in thU C'mrt. KaLEEDASS GfiOSAL v. M°UD- 
DOOSOODUN Roy, lO W.R. 465. 

(31) —Sitif for rent in Revenue Court—Dis¬ 
missal—Another suit for damag.’S in the Civil 
Court—Sustainability.—T \xq dismi-ssal of a suit 
for rent due on a putnee lease in the Revenue 
Courts bars another suit for damages to the 
same amount in the Civil Court. GOPAL KiSTO 

Mookbrjee V. Mudhoosoodun Paul 
CHOWDHBY. W.R. 1864, Act X, Rul. 82. 

(32) — Suit by tenant for possession from 
alleged sub-lessee —Dismissal of previous suit 
against same person by Collector —Res judicata. 
— Plaintiff stated that he was a tenant entitled 
to the occupation of the suit-land, and that the 
defendant, who was the farmer representing the 
landlord, had dispossessed him from his land 
under a sub-lease extorted from the plaintiff by 
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the defendant by force. It appeared that the 
plaintiS bad, upon this very cause of action, 
sued the same defendant in the Coarc of the 
Collector, alleging that he had been illegally 
dispossessed from the land in dispute, and the 
Collector had dismissed the suit on the ground 
that the lease set up by the defendant was good 
and valid. It was against this very disposses¬ 
sion that the plaintid brought the present suit 
before the Civil Court. Held, that the suit 
having once been dismissed by a Court of 
competent jurisdiction, could not again be 
entertained by tbe Civil Court. Mr. F. 
Holloway v. asman Roy. 10 W.R. 823. 

(33) — Court which tried first suit not 
competent to try subsequent suif — Rent 
sttifs.—A judgment of a Court not competent 
to try a subsequent suit in which the former 
judgment is pleaded as res judicata, is never¬ 
theless the judgment of a Court of competent 
jurisdiction so as to operate as res judicata in 
the latter suit. [R., 9 B.75.] The rule of res judi¬ 
cata ought to be held to apply to judgments in 
rent-suits, at least until interventions in such 
suits are authoritatively prohibited. RUN 

Bahadoor Singh v. Lucho Koer, 6 C 
406 = 7 C.L.R. 231. 

(34) — Civ. Pro, Code, s. 33—Res judicata— 
iRent Recovery Act—Decision of Revenue Court 

as to landlord's title.—The decision of a 
Revenue Court in a previous suit, that the 
defendant is tbe plaintiff's tenant, operatea as 
res judicata in a subsequent suit when the 
plaintiff sues under s. 9 of the Rent Recovery 
Act, to enforce the acceptance ofapatta, and the 
defendant denies tbe plaintiff’s title as land¬ 
lord. Venkatachellapati V. Krishna 
13 M. 287. IF., 30 M. 498=17 M L.J. 433 = 
3 M.L.T. 17 ; R., 2 M.L.J. 36, 30 M. 510 = 17 
M.L.J. 618 = 2 M.L.T. 465.] 

(35) —Suif for rent in Revenue Court—Appli¬ 
cability of rule of res judicata to proceedings in 
Revenue Courts—Civ, Pro. Code, 1882, s. 13.— 
The Revenue Courts, in matters on which the 
Rent Act is silent, are bound by the rules of 
the Civ. Pro. Code. So a plea of res judicata 
ifl an essential principle applying to all adjudi¬ 
cations by the Courts, and to that general 
rule, the jurisdiction of the Rent Act is no 

^exception. The question whethe rthe defend¬ 
ants are tenants of plaintiff or hold the 
land as sir under an agreement in lieu of the 
profits of their zemindari share and without 
any liability to pay rent, is a matter which a 
Revenue Court is competent to try and decide 
for the purpose of adjudicating on a claim for 
rent which is brought in that Court, and the 
Revenue Court oannet, in a subsequent suit 
for rent for a subsequent year, try the same 
issue again. Whether or not the former ad¬ 
judication affects the question as to title to the 
land between tbe parties, it operates tks res judi¬ 
cata 80 far as the question of rent and the 
jurisdiction of tbe Revenue Court is concerned. 
The question of liability of the defendant to 
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pay rent for a subsequent year may be raised 
on other grounds in a subsequent suit, but not 
on the one already heard and decided in the 
former suit. Fatima BIBI v. Sarju SINQH 
A.W.N. 1885. 159. 

(36) —Ciu. Pro, Code, s. 13—Res judicata— 

Question of title decided in former suit by 
Revenue Court—Former suit instituted wrongly 
in Revenue Court—Appeal to the Civil Court _ 

to be deeined as instituted in right Court* 
—In a suit for an annuity for certain years 
the defendants denied the title of the plaintiffs’. 
In a previous suit in the Revenue Court between 
the same parties for arrears of revenue of certain 
other years, it was decided, upon tbe admission 
of the defendant, that he was liable. Beld. 
that the decision of the Revenue Court operated 
&s res judicata upon the question of the title 
and the defendant was estopped from re-opeting 
the question in tbe present suit and the plaint¬ 
iffs were entitled to receive the amount of the 
annuity. Dwarka Das v. AKHAY SlNGH 
5 A.L.J. 407 = A.W.N. 1908, 192 = 30 A. 470, 
[R., 30 A. 405, Noie = 5 A.L J. 484 = A.W N. 
1908, 185.] 

(37) — Civ. Pro. Code, s, 13—Jurisdiction of 
Civil and Revenue Courts—Suits for profits in 
Revenue Court—Previous suit between the 
parties Question of title decided adversely to 
the present plaintiff.—U sued for profits due to 
her as owner of a share in the mahal of which 
D was the lambardar. In a suit between the 
parties, it had been decided by a Civil Court of 

competent jurisdiction that M had no title to 
the share in question. D pleaded that M was 
not the owner, and the question of ownership 
was res judicata. The District Judge overruled 
the plea and decreed the claim, holding that 
the deoisioD of the Civil Court in the previous 
suit could not operate as res judicata inasmuch 
as that Court could not have tried the present 
suit for profits. Held, that, when as between 
parties to the revenue suit, a Civil Court of 
competent jurisdiction has decided the title to 
the property adversely to the plaintiff, who 
claims profits, the Revenue Court is not compe¬ 
tent to ignore that decision, and that decision 
being binding upon the Revenue Court, M’s suit 
should be dismissed. DURGA SHANKAR v. 
Gur OHARAN, 2 A.L.J. 834 = A.W,N. 1908.1. 
(22 A. 1. F.B., R.i [R., Q a.L.J. 145, F.B,; F., 
31 A. 253. F.B.] 

(38) —Ciu, Pro. Code, 1882. s. 13-Res 
judicata Suit for profits by under-proprietor— 
Jurisdiction, Civil and Rent CoutPe—Decree in 
terms of compromise. — Hold, that the decision 
of a Civil Court on a question of proprietary title 
to land is binding upon a Rent Court in a sub¬ 
sequent suit between the same parties, or their 
representatives, even though that same ques¬ 
tion may have been previously determined by 
a Rent Court in a different manner ; and when 
upon that question the Court has to choose 
between oonfiicting decisions of Giv^il and Bent 
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Courts, the decision oJ the Civil Court must 
be rtocepted as conclusive, provided that the 
conditions have remained unchanged. Heidi 
further, that a decree passed in accordance 
with the terms of a compromise is binding 
upon the parties to the compromise and con* 
■stitutes a res judicata. MUHAMMAD ISMAED 
KHAN V. ABDUL RAHMAN KHAN, 2 O.C, 28. 
[Cons, and R,, 7 0 C. 169.] 

(39)— Previous decree of Revenue Court — 
Finding ngatnst defendant's islimirari rights — 
Subsequent suit not maintainable in Civil 
Court to establish such rights. —PlaintiS sued 
in this case for the establishment of his 
istimirari-talukiaci rights, alleging his cause of 
action to arise from the decision by the 
Collector in a former suit for assessment 
brought under Act X of 1859. The High 
Court held chat the present suit was not main¬ 
tainable, as the issue raised in it was precisely 
the issue which was raised and determined in 
the former suit before the Collector, and, 
which the Collector was legally competent to 
decide. MAHOMED AziM v. Ram Kant 
Chowdhry, 6 W.R. Act X, Rul. 101. 

[m)—Competent Court-^Suitin Revenue Court 
to set aside attachment"Subsequent suit in. Civil 
Court to assess rent on same land. —A suit was 
brought in the Revenue Court to set aside an 
attachment for rent, on the ground that such 
attachment was for rent at a higher rate than 
was due. The landholder claimed the higher 
rate under an alleged assessment of Batwara 
Ameen, The Collector made a decree setting 
aside the attachment, on the ground that the 
landholder failed to prove that the higher 
amount was due. Held that the landholder 
could not maintain a suit in the Civil Court to 
assess the land at the higher rate clainaed for 
the year for which the attachment had issued, 
on the ground of prior service of notice of 
•demand of the higher rate, under Bengal Regu¬ 
lation V of 1812, that question having been al¬ 
ready adjudicated upon by a Court of competent 
jurisdiction. REAZOONNISS.A KHANUU v. 
DoyanautH JHA, Marsh, 638. 

(41)—Res judicata—Former suit under Act X 
of 1859— Subsequent suit in Civil Court, 
Where the right to possession as evidenced by 
the title of the parties was in issue in a former 
case under Act X of 13&9, and the right to pos- 
session as between the same parties under their 
several titles is also the poinc in issue in the 
present case in the Civil Court, the causes of 
action are identical in the two cases and the 
present suit is barred under 8« 2 of Act Vlllof 

1859. Tara Chand Ghosb v. rada monee 
Dossee, S W.R. Act X, Rul. 9- 

{i^)—Question whether land is rent-free or 
liable to rent—Decision of Collector^Subse¬ 
quent suit in Civil Court—Res judicata, plea of 
—Second appeal—k decision of the Collector 
in a suit for rent brought by the Zemindar of 
revenue paying estate against an under¬ 
tenant, to the effect that the disputed land is 
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lakhiraj, is conclusive in a- subsequent suit iu 
a Civil Court for a declaration that the land is 
liable to pay rent. Tbe High Court, in special 
appeal, ought not to refuse to allow a ple-i of 
res judicata to be taken before it, by reason of 
its not Paving been taken in the Courts below, 
if it is one which the lower appellate Court 
ought to have taken up aod decided for it'^elf. 
MOHESH CHUNDER BUNDOPADHYA v. 
JOYKISHEN MOOKER.IEE, 15 B. L. R. 248, 
Note = 22 W.R. 362. 

(43)—Res judicata— Decision of Revenue 
Court — Subsequent Civil suif.—The plaintiS in 
this case was the proprietor of a resumed 
which he purchased Irom the former owners by 
a private sale. He took possession and ejected 
tbe defendants who brought a suit under the 
provisions of s. 23, Act X of 1859, to recover 
possession on the ground that they held the 
land under a potta from the plaintifi’s vendor 
aod that the period of the potia had nob 
expired. The Collector found that they held 
the land under a potta as alleged by them and 
directed that they should be restored to posses¬ 
sion. Tbe plaintiS brought the present suit in 
a Civil Court to recover possession of the land, 
and to set aside the potta propounded by the 
defendants. Held that the present suit was 
res judicata on account of the previous decision 
by the Collector. HURO LALL SaHA v. 
Sree TIRTHANUND THAKOOR, 11 B. L. R. 
437, Note = 13 W.R. 417. [«.. 11 B.L.R. 434.] 

X of 1859, s. 27— Order of Collector 
for registration of Shikmee ialookdars—SuU 
not maintainable in Civil Court to set aside.— 
Plaintiffs sued to set aside an order of registra¬ 
tion made by the Collector under s. 27 of Act 
X of 1859 to register tbe names of the defend¬ 
ants as shikmee talooklars in tbe sberishta 
of the plaintiS. Held, that the determination 
of the Collector was a decision by a Court of 
competent jurisdiction and therefore the Court 
was precluded from taking cognizance of the 
present suit between the same parties, by s. 2 
of Act VIII of 1859. MOONSHEE MAHOMED 
NOOR BUKSH V. Mohun Chunder PODDAR. 
6 W.R. Act X. Rul. 67. 

{i5)—ActXof 1859. s. -IH—Reg. II of 1819, 
s. 'SO—Resumption and assessment of invalid 
Lakhiraj — Res-adjudicata. — That a ryot’s 
holding WAS of a date prior to 1790 once 
decided in a z-raindar’s suit under s. 28, Act X 
of 1859, is a res adjudicata in a subsequent suit 
under s. 30, Reg. II of 1819, by a zemindar (not 
being an auction-purchaser). KaLEEPERSHAD 
HOLDAR V. SREEMDTTY SOOBHOGEE DABEA, 

1 W.R. 218. 

(46)— Rent suit —Res judicata — Act VIII 
(B.C.) of 1869,—The decision of an ordinary 
Civil Court in a suit for rent cognizable under 
Act VIII (B.C.) of 1869 is binding in a subse¬ 
quent suit between the same parties, for a 
declaration that tbe land, the rent of which 
was the subject-matter of the former suit is 
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Ulrheraj, which raises the same question in a 
difft^rent form. MOHIMA CHUNDER MAZOOBI 
D^Rv. ASRADHA DASSIA, ]5B.L«R. 251. Note 
= 21 W.R. 207. [F..22 W.R. 362, 24 W.R. 

40.^ = 1 C. 202 ; i? , 15 B.L.R. 23S ; D . 9 B. 
75 ] 

f47)—5s. 104 (2), 107, Bengal Tenancy Act 
(V'lII of 1885).— A decision in a proceeding un- 
d( r s. lOl (cl. 2), Bengal Tenancy Act, in 
coDbequence of an application made by a land¬ 
lord for the settlement of rent has, uoders.107, 
the effect of a decree. The matters decided by 
such a decision can only bo re-opened on an 
appeal to the special Judge. Durqa CHURN 
Lal V. Hateen Handal, 29 C. 252 = 6 C W. 
N. 238. (23 G. 267, 24 C. 711, D.i 

{^Q)—Bengal Tenancy Act (VIII of 1885), 
s. 106 — A question decided by a Revenue officer 
under s. 106 of the Bengal Tenancy Act is res 
judicata between the snwe parties in a subse¬ 
quent suit in the Civil Court. JOYPAL DhoBI 
V. Mohunt Palukdhari Das, 2 C.W.N. 491. 
(21 C, 378, O.; 17 C. 721. Bel. on) [F., 27 C. 
167; Z).. 30 C. 339 ]: 

(49) -^cr XVIII of 1873 iN.W.P. Bent Act), 
s. 05, cl. (n)—Deci<iion of title by Revenue. Court 
—Res judicata.- The determination of a ques¬ 
tion of title by a Revenue Court, on an appli¬ 
cation under cl. (ni, a. 95 of tho Rent Act. by 
a dispos.^^essed tenant, for recovery of the occu¬ 
pancy of land, is res judicata, and cannot again 
be raised in a Civil Court, as the Revenue Court 
could not have disposed of the application 
without determining such question of title. (Per 
Pearson and Turner, JJ.) Per Spankie, J , and 
Oldfield, J., contra. The jurisdiction of the 
Revi nue Court in the matter of an application 
under cl. (n), s. 95 of the Rent Act, is confined to 
the determination of the immediate matter of 
the application, tho dispossession of the tenant 
—otherwise than by law. Shimbhu NARAIN 
Singh v. Bachcha, 2 A. 200. P.B. [f., 3 a. 
81 ; Appr., 15 A. 387, P.B.; R,, 7 A. 149, 18 A. 
270. P.B.J 

(50) Settlement Officer—Determination of 
nature and extent of interest of holder of land — 
Jurisdiction of Civil Courfs-Res judicata— 
N. IV P, Land Revenue Act, XIX of 1873, ss. 62 
2U-N.IV P. Rent Act. Act XVllI of 1873! 
ss 19, 95.—The determination by a Settlement 
Officer as to whether certain lands were hold 
by a person as inferior proprietor at a fixed 
rent or as a Ie.-se6 was held to operate as res 
judicata to the same question being raised in 
the Civil Courts. RuP SiNGH v. SUKHDEO 
A. W.N. 1882. 111. [Overruled, 7 A. 224, P.B.J 

(51) —N. IV.P. Land Revenue Act, s. 113— 
Decision of Revenue Court- Res judicata m 
subsequent civil suil—Civ Pro Code, s 13 .— 
The position given by law to Courts of Land 
Revenue when determining questions in dis¬ 
pute relating to titles or proprietary rights, 
tinder s. 113 of Aot XIX of 1873, and passing 
decision thereon, is the position of a Court of 
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civil judicature of first instance. Its decisions, 
therefore, have the operative power of those of a 
Civil Court, and will operative as res judicata 
under the provisions of s. 13 of the Civ Pro, 
Cede, so as to bar the trial, in a subsequent 
civil suit, of the issue-^ decided by it. HAR 
Charan Singh v. Har Shankar Singh 18 
A. 59 = A.W.N. 1895, 164. [R., 5 A.L.J. 161 

N., 6 A.L J. 917; D., A.W N. 1-99. 190 ] 

(52) —A/. IV.P, Land Revenue Act (XIX of 
1873), ss. Il3, 114, competency of Revenue Court 
to decide question of title to ic-t under-^Subse- 
quent civil suit barred by res judicata— Ciu. Pro. 
Code, s. 13.—On ao application for partition of 
common land, under the N W.P. LandRevenuo 
Act, previou>ly made by the defendant in the 
present suit, the preset t plaintiffs had unsuc¬ 
cessfully objected, in the Revenue Court, that 
the applicant h id a right to share only with 
regard to the proporiionate extent of their pattis 
and not to devide the land into us many equal 
shares as there were pattis. The present suit was 
thereon brought in the Civil Court to ascertain 
the rights of the plaintiffs lu the common land. 
The contention raised by the defendant, on the 
ground that the proceedings in the Revenue 
Courts came within s. 113 of the Land Revenue 
Act iXlX of 1873) and that the decision there¬ 
in was one u:>d*'r s. 114 of the same Act, was 
upheld and the suit was held to be barred by 
res judicata under s. 13 of the Civil Procedure 
Code, because the question of title or proprie¬ 
tary right bad been raised and decided in the 
Revenue Court in its decision on the previous 
objection made before it ny the present plaint¬ 
iffs. AMIR Singh v. Naimati Prasad, 
9 A. 388 = A W.N. 1887. 53. [R., 17 O.P.L.R, 
10, 129 ; D., 16 A. 464.] 

(53) —Pent and Civil Court—N. W.P. Ten- 
ancy Act (II of 1901), ss, 58 and 199— Orders 
of ejectment. —When a Rent Court orders the 
ejectment of tenant upon one of the grounds 
mentioned in s. 58 of the Tenancy Aot deciding 
itself under s. 199 of the Act the question of 
title against him, he is bamd. by the rule of res 
judicata from opening ihe question of title id a 
Civil Court. Salio Dube v. deoki Dube, 
2 A.L.J. 334. (A.W.N. 1904, 100. Bel. on.) [F„ 
4 A.L.J. 63 = A.W.N. 1907, 6 = 29 A. 160.] 

(54) —Bom6o?/ Act VI of 1862 — Talufcdari 
village —Alienation thereof-Civ. Pro. Code, 
1859, s. 246—Aot VI of of 1862 (Bom.) was not 
passed with tho intention of, and furnishes no 
mtaos for, enforcing forfeitures to Government 
occasioned by the non performance of condi¬ 
tions in what have been called leases from 
Government to the Talukdars, but for the pur¬ 
pose of relieving the Talukdars of the r debts 
by vesting the management of their estates 
temporarily in an officer of Government who 
is, during that period of management (which 
oould not in any case exceed twenty years— 
8. 16), to make an allowauoe out of the annual 
income of the estate for the decent support of 
the Talukdar and his family, and to apply tho 
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balance towards the liquidation and settlement 
o£ his debts and liabilicie^- A mere recital in 
an Act of Parliament ‘‘(and therefore in a 
Bombay Act)” either of fac or law is not con¬ 
clusive, and the Court is at liberty to consider 
the fact or the law to be diSerent from »he state¬ 
ment in the recital “ (jer Lord Ccimpbtll, C. 
H , in Reg v. Houghton^ (1 El. & Bl. 501, 516.) 
Id Bombay Acts, recitals of facts of a public 
nature are only prima. fncie eviiiei ce of the 
truth of those facts. It is well-se tled law that, 
if an enactment be good in part and bad in 
part, and the bad be divisible from the good, 
the latter shall be reg^rded as valid and 
binding. The eSect of holding s. 21, cl. 1, in 
purporting to exclude the jurisdiction of Courts 
established by Ro>al Gharii r, to have been 
thus far ultra vires on the part of the Bombay 
Legislature, would have beeu simply to have 
left the jurisdiction of those Courts untouched. 
The rest of the Act is most easily separable 
from that provision, and was. therefore, not in 
anywise invalidated by it. The question has, 
however, recently been settled by the Legisla¬ 
ture of India; Act XV of 1871, y, 26. Held^ 
that the Talukdari Act (Bombay Act \I of 
1862) did not afiect Talukdari villages, the 
right title ai d interst ol the Talukd»r iu 
which bad been sold b».'fore that Act came into 
operation though possession of such villages had 
not then been obtained by the purchaser. 
The plaintiff,as mortgagee of a talukdari village, 
ob'ained against his mortgagors, the Talnkdirs, 
a deerfe for bis dues to be realized by sale of 
the village, under which decree the village was 
attached with a view to a sale, on notice of 
which attachment the Collector presented a 
petition under s, 246 of the C.v. Pro. Code 
seeking a removal of the Htiacbment rvud pre¬ 
vention of the f-ale. On the Collector failing 
to appear when the matter came on for adjudi¬ 
cation, his application was dismissed. The 
village was then sold under the decree and 
was purchased by the mortgagee. When the 
mortgagee sought to obtain possession of the 
village, be was resisted by the Collector, where¬ 
upon, he after proceedings ineffectually taken 
by him under s. 269 of the Code, filed a suit 
against the Collector praying to be put in pos¬ 
session of the village. Held that the right of 
the mortgagee to be put in possession of the 
village was, as between him and the Collector, 
res judicata by reason of the dismissal of the 
Collector’s application under s. 246 of the Code 
(to set aside which dismissal the Collector had 
not filed a suit within the year allowed for that 
purpose), and that the mortgagee ought, there* 
fore, to have been at once put in possession of 
the village without further proof of bis title. 

THE Collector of ahmedabad v. Samal- 
DAS BECHARDAS. 9 B.H C. 205 [ii.. 8 

105, F.B., 4 B. 611, 26 B. 757 = 4 Bom. L.R- 

550.] 

{ 6 bi—C 9 mpeUncy of Court to try subsequent 
suits.—A suit by a mortgagee for a declaration 
w hia right to the fruit of trees standing on the 
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land at the time of the mortgage is res judicata 
when such right had been decided by a com¬ 
petent Court in previous suit. Mahsun AH 
V. Ni.JABAT Khan, 145 P.R. 1888 \_Overruled, 
20 P.R. 1891, P,B.] 

(56) — Suit to establish right to standing crops 

on basis of title to land, not cognizable by Pro- 
vmcial Small Cause Court—Decision regard¬ 
ing genuineness of kobala.—A suit to establish 
right to standing crops on the basis of title 
to land on which they are grown is not cogniz¬ 
able by a Small Cause Court. (7 A. 142, 7 
C 608, Rel. on ) A decision regarding genuine¬ 
ness of a kobala operates as res judicata in a 
sub-equent suit between the same parties with 
regarj to the title to the same land, even 
though no issue on this point was distinctly 
raised in the former suit. DhaKHYANI DabeA 
V. DOLEGOBIND CHOWDHRY, 2l C. 430. (12 

B.L.R 304, R.) 

(57) —Civ Prn Code, 1882, s. 43—Res judicata 
— Decision in a previous suit on original side— 
Subsequent suit on Small Cause sine. —A deci¬ 
sion in a pteviou-i suit on the original side of 
the Court may operate as res judicata in a sub- 

1 sequent suit on the SmallCaus i side of the Court 
be w-en the sam* parties. RaJA SimhADRI 
APPA Row V RaMACHANDRUDU, 27 M. 63 = 
13 M L J. 23. [Overruled, 29 M. 195, F.B.= 
16 M,L.J. 41 = 1 AI.L.T. 2.5.] 

(58) — Power of Calcutta Small Cause Court. — 

Tue Calcutta Small Cause Court has full power 
and authority to determine the question of 
title under a mortgage over attachea property, 
and that question is res judicata as between the 
parties DENO NATH BATABYAL v. NUFFER 
OHUNDER NUiNDY. 26 C. 778 = 4 C W N 590. 
(18 C. 296, F.) [H., 34 G 823.] 

(59) —Res judicata —SmaH Cause Court deci¬ 
sion.—The oeciaion in a small Cause suit can 
operate as res judicata, when the question is 
litigated a second time in an original suit which 
admits of a second appeal. NamASIVAYA 
GURUKAL V. KADIB AMMAL, 17 M. 168 = 4 M. 

L. J 31. [F,18M. 189; R., 29 M. 195 = 16 

M. L J. 41 = 1 M L.T. 25.] 

(60) - Civ. Pro. Code. s. 13— Specific Relief 
Acllof 1877, s. 42 —Suit for declaration as to 
membership of tarwad — Suit instituted in 
Subordinate Court—Prior swii in Munsif's 
Court—Valuation of suit to avoid jurisdiction — 
Muintainability of sui£.—Plaintiffs instituted 
a suit in a Subordinate Court for a declaration 
that they and defendants had no community of 
interest with each other and were not members 
of a tarwad having joint property. Plaintiffs 
valued the tarwad property at Rs. 3,000. The 
defendants contended that the suit was barred 
by a former decision in the Munsiff’s Court in 
which it was held that plaintiffs and defendants 
belonged to the same family, and that plaintiffs 
bad enhanced the value of the tarwad property 
so that the present suit might be brought I n 
the Subordinate Court and the effect of the 
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Muosiff's judgmeut as res judicata might be 
avoided. Defendants further contended that 
the suit was barred by s. 42 of the Specific 
Relief Act. Held that the value of a suit to 
have it declared that certian persons are or are 
not members of the tarwad is the value of the 
share of the tarwad property which would be 
allotted to them if a partition were made by 
consent. In this suit the value of the entire 
property being Rs. 3,000, the value of the plaint¬ 
iff s ‘2/.3 share was Rs. 2,000. Plaintiff’s suit 
was therefore triable by the Munsiff and was 
consequently barred by the decision of the 
Munsiff in the former suit. Further, the suit 
was barred by s. 42, Specific Relief Act, as the 
plaintiffs, in addition to the declaration asked 
for, were in a pjsition to ask lor the further 
relief of possession of the portion of the property 
which was in the enjoyment of the defendants 
under a claim that they were members of the 

family, Panga v. Unnikutti. 24 M. 275. 
[R., 35 C. 353 = 12 G.W.N, 359 = 7 C.L.J. 470.] 

(Gl) Civ. Pro Code^ s, 13 —Decree of com 
petent Court ,—Where a person sues for recovery 
of certain immoveable property, and a third 
party intervenes by setting up a title under a 
gift (to this and some other properties) and is 
made a party, any adjudication, as to the title 
to the particulir property in question becomes 
res judicata, as being the decision of a compe¬ 
tent Court ; but any adjudication as to the 
effect of tbe gift as a whole, set up by the third 
party, will not be binding in a subsequent suit 
based on the gift. PathumA v. SALIMAMMA. 
8 M. 83. [Appr.. 23 C. 415 ; R.. 25 C. 571, 35 

C. 353=12 C.W.N. 359 = 7 C.L.J. 470 ; D., 29 
M. 65.1 


(62) Civ. Pro. Code, s. 13—Res judicata— 
Decision based upon poinfs of law — JurisdiC’ 
fio/i.—The plainciffs, on the deith of their 
father, continued a suit originally instituted by 
him for a declaration that the gift of certain 
property made to the defendant by her father 
was void beyond the lifetime of the donor. The 
Subordinate Judge gave a decree in favour of 
the plaintiff-i. it was affirmed by tbe District 
Judge on appeal, and the Judicial Commis- 
sionor declined to interfere with it under 9.622 
of the Civ. Pro. Code, The plaintiffs subse¬ 
quently brought another suit against tbe 
defendant for possession of the gifted property, 
or, for a declaration of their title to it, in the 
Court of the Subordinate Judge, who gave a 
decree in their favour for possession of tbe pro- 

defenJant appealed to the Court 
of the Judicial Commissioner, boeause the value 
of the subject-matter of the suit being above 
Rs. 5,000, the decree of the Subordinate Judge 
was, under s. 18 of the Oudh Civil Courts Act, 
as the section now stands, appealable, not to 
the District Judge, but to the Judicial Com¬ 
missioner. The principal point for determina¬ 
tion was whether the decision of the District 

first suit was, as regards the 
rights of the plaintiffs to succeed to the pro¬ 
perty of the doaor and as to the validity of tbe 
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gift by the donor to tbe defendant, res judicata. 
Held, that tbe dicision in the first suit was 
res judicata. The decisiou of the District Judge 
in the first suit was res judicata, notwithstaod- 
ing that it was not appealable to the Judicial 
Commissioner; and it was none the less res 
judicata, because the District Judge could not 
try tbe appeal in the second suit, inasmuch as 
he could have tried it had it been preferred at the 
time when the appeal in the first suit was prefer¬ 
red. The word “oompeteut” in s. 13 of the Civ. 
Pro.CoIe. means competent to try with conclu¬ 
sive effe-jt, with reference to the juriadiotion of 
Court at the time the first suit was brought. 
Held further, that a decision upon a particular 
matter in dispute is conclusive, so far as that 
dispute is concerned, although it proceeds upon 
the points of law ; but the decision as regards 
the points of law is not conclusive, where a 
different matter is in dispute. Held, that tbe 
plaintiffs were entitled to possession of the pro¬ 
perty and to recover it without setting aside the 
gift. DHAUMA V. BIKRAM SiNGU, 2 O.C. 261. 
[R., 5 O.C. 181 ] 

(63) — Res-judicata — S. 13, Ciu. Pro. Code, 
1882 — Ex parte decree—Court of competent 
jurisdiction — Fresh cause of aefion.—An ex 
parfe decree may operate as res Judicata when 
it becomes final by being executed, and the 
time for objections to set it aside has expired. 
It cannot be shown in a fresh suit that the 
defendants ha no notice of the previous claim 
when an application to set aside the decree had 
been rejected. It is always allowable in a 
subsequent suit, in which the plea of res 
judicata is set up, to show that the former deci¬ 
sion was passed by a Court without jurisdiotion. 
The word “Jurisdiction ’* as used ins. 13. Civ. 
Pro. Code, means competency to entertain the 
suit with reference to its subject-matter and to 
the powers of tbe Court. A fresh suic, ou a causa 
of action which has arisen since the decree was 
passed in the former suit and which is not 
affected bv it, is not barred. CHUNI LAL v. 

Mussammat Amiu Bim, P.L.R. 1900. p.431. 
= 39P.R. 1900. 

(64) — Court tn the former suit ought to 
have had concurretit jurisdiction both as regards 
pecuniary limit and subject-matter—S 209, Ciu. 
Pro. Code, inapplicab%lit}fof, to mortgage suits. 

In a suit by a puisne mortgage tor sale, 
brought in a Munsiff’s Court for less than 
Rs.2,500, the prior mortgagee was made a party 
defendant under s. 85 of the Transfer of Pro¬ 
perty Act. The decree was to the effect that, 
out of the amount to bo realised by the sale of 
the property, the prior mortgagee was to be 
piid the principal amount duo on his mortgage 
and interest at the contract rate up to the date 
of the plaint in that suit and at 6 per cent, per 
annuin from that date. The property was not 
sold in that suit because the decree amount 
was otherwise paid. The prior mortgagee now 
sued to recover the amount due on hia mort¬ 
gage with interest at the oontraot ratOi and 
the whole amount having exceeded Rs. 2,500* 
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the suit was instituted in the District Court. 
The District Judge held that the suit, so far as 
it concerned interest at the rate higher than 6 
per cent, per annum, which was the amount 
awarded in the previous suit, was barred byres 
jadicala by reason of the prior decree. Held^ 
there was no bar by res judicata : Per Subrah- 
niania Ayyar, J, —The doctrine of les judicata 
would not apply because the MunsiS in the 
previous suit was not a Court of competent 
jurisdiccion to decide the subsequent suit, 
which was beyond his pecuniary jurisdiction ; 
further, though the subject-matter, viz., the 
mortgaged property w^s the same in both the 
suits, the matters of relief were different, be¬ 
cause, for the doctrine to apply the Court must 
have had concurrent jurisdiction both as regards 
the pecuniary limit and the subject-matter {9 
I. A. 197, 12 I.A. 23. F.) ; on the contention 
that, when the prior suit was decided, the 
present plaintiff’s claim was limited to an 
amount telow R5.2,500, though, by the addition 
of subsequent interest it went over Rs 2,500, 
held that the augmentation of the claim by 
subsequent interest will prevent the operation 
of estoppel. (10 C. 697, 8 M. 83, D ) Obiter — 
The awarding of th-^ subsequent interest on 
plaintiff’s mortgage in the previous suit was 
perhaps in the exercise of the discr.'tion of the 
Court under s. 209, Civ. Pro. Code, which, 
however, does not apply to mortgage suits. 
Per Sankaran Nair, J, —There was no judicial 
determination in the previous suit that the 
present plaintiff was only entitled to subse¬ 
quent interest at 6 per cent, per annum. The 
rate was fixed as a matter in the di.soretioti of 
the Court. Further, that rate was recoverable 
by the prefent plaintiff only if the property had 
been sold in extcution in that suit. That deci¬ 
sion did not prevent the present plaintiff’s en¬ 
forcing bis contract rate in a suit of his own. 
GIRIYA CHETTIAR V, SABAPATHY Muda- 
LIAR, 29 M. 65. 

(65) — Plea of res ]ud\c 3 .ta>—Competency of 
Courf.—-The plea of res judicata in a suit 
cannot prevail when the former judgment relied 
on was that of a Court not competent to try 
the subsequent suit. VALIAPPA NAYAR v. 
PARU NETHIAR, 9 M.L j. 196. 

(66) —Acf VIII of 1859, s. 2 —Court of Rajah 
of Independent Tipperah, not competent Court, 
—The Court of the3 Rajah of Independent Tip¬ 
perah is not a competent Court within the 
meaning of s. 2. Act VIII of 1859 MAHOMED 
AHMED V. ALIBUB GAZEE, lO W.R. 337. 

{61)—Evidence— Genuineness of do-yument— 
Magistrate's view whether binding on Civil 
Court. —A Civil Court is not bound to adopt 
the view of a Magistrate as to the genuineness 
or otherwise of a document. NITYANUND 
SURMAH V. KASHENATH NYALUNKER, 5 ff. 

R. 26. [fi., 23 C. 610.] 

[6Q)—Evidence—Suit for damages — Convic¬ 
tion,—A. conviction in a criminal case in res- 
peot of an act is not conclusive in a civil suit 

C. VIII—92 
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for damages in resnect of the same act. BiSHO- 
NATH NEOGY V. HURO GOBIND NEOGY, 5 W. 
R. 27. [R., 23 C. 610.] 

(69) —Suit for custody of wife—Adjudication 
of criminal Court on question of marriage —Res 
judicata.—In a suit lor the custody of one S, 
alleged by the plaintiff to be his wife, held the 
fact that, in a criminal case under s. 480, I P. 
C,, brought by the plaintiff against the defend¬ 
ant, the Court had found that the plaintiff 
was not the lawful husband of S, did nob operate 
as res judicata on the question of marriage. 
GHOLAM HOSEIN V. MAHOMED KHAN AND 
MUSSUMMAT 8ARDARI, 56 P.R. 1877. 

(70) — Competent Court—Agent to Governor- 
General, Court of — Ben. Reg. XIII of 1833, 
s. 2 —Crder of Agent previous to the Regulaiion. 
—By Reg. XHI of 1833, s. 2, the Courts 
of Dewtny Adawlut of zillahs Ramghur and 
Jungle Mehals were abolished. By the fourth 
section, the administration of civil and cri¬ 
minal justice was vested in an officar appointed 
by tho Governor-General in Council, to be 
denominated agent to the Governor-General. 
By the 5th section authority was conferred on 
the Governor-General to determine in Council, 
inter alia, “to what extent the decision of the 
Agent in civil suits shall be final.” In 1834, 
by an order of the Governor-General, it was 
ordered that no appeal should lie from the 
orders of the Agent to the Sadder Court. Held 
that the order of an Agent within the districts 
to which the Regul ition applied, made previous 
to the passing of the Regulation, declaring A 
to be the rightful heir of B, was not affected by 
the Regulation, and was not judicial in its 
nature ; and that therefore, in a subsequent 
suit relating to the inheritance to the same 
property, the heir of A could not set up the 
order as conclusive. BINODB KOOMABEE v. 

PURDH4N Gopal, Marsh 80 = W.R. F.B. 26 
= lHay 148. 

(71) —TrinZ of first suit without jurisdiction 
—Effect of decision on such trial on second suit 
based on same cause of action — Political ex¬ 
pediency, on ground for dismissal of suit — Juris¬ 
diction of High Court to transfer suit from file 
of Agent to Governor at Vizagapatam—Consent 
of parties, how far cures defect of jurisdiction.- 
A suit filed in the Court of the Agent of the 
Governor at Vizagapatam was transferred by the 
High Court (on the motion of the defendant and 
without any opposition on the part of the appel¬ 
lant) to the District Court of Vizagapatam. 
That Court dismissed the suit on the ground that 
the evidence in the case did not support the 
plaintiff’s claim. The deoiee became final, no 
appeal having been preferred against it. Later 
on, the High Court of Madras held (23 M. 329, 
R.) in connection with some other proceedings, 
that it had no jurisdiction to order the transfer 
of a suit from the file of the Court of the Agent 
to the Governor at Vizagapatam and that no 
amount of consent of the parties could cure the 
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— 4.—Competency of Court—con<in 2 <€</, 

defect of juris^diction- Tbereupoo, the un- 
s^uccfssful plaintifi in the first suit filed a suit 
in Jbe Court of the Agent to the Governor 
Insing it on the cause of actiou on which the 
first tuit bad been based and treating tbedecree 
(.'f 1 1 e District Court as a mere nullity because 
tht trial was wi bout jurisdiction, the transfer 
of ibe suit to that Court being, inits inception, 
o» e without jurisdiction. The Agent dismissed 
the suit on the ground of res judicata. An 
appeal preferred to the Governor of Madras in 
Council was dismissed on the ground of res 
juaicata, as also on the ground that to allow it 
would be politically inexpedient. On appeal 
to the Privy Council, heli. |1» that the deci¬ 
sion of the District Court in the first suit did 
not operate as res judicata, because the District 
Court l^ad no jurisdiction at all to try the suit, 
the transfer ihf reof to such Court being, accord¬ 
ing to the subsi quent \iew ol the High Court, 
one without any juri^»dictioU and r2) th^t the 
legal right to bring a suit and lo have it deter¬ 
mined by the pr per Court created for the 
purpose.s of determining such suits, cannot be 
based upon considi rations of policy or expe¬ 
diency which were urged by the Governoc- 
in-Council in bis judgment under appeal. SRI 
ViKRAMA DEO MAHARAJALU GARU V. 

Gunapuram Deenabhandhu Patnaick. 
9CWN 257 = 7 Bom LR.97 = 2 A L J. 133 
= 28 M. 42. P.C. = 32 I.A. 43 = 8 Sar. 763. 

Jun'diction ~ Consent of decree ultra 
virrs— Plea vf ics judicata—Compefericy o/in- 
ferior Court to ignore decree of superior Court *— 
Where the jurisdictional value of a suit was over 
Rs. 5,000 but ibe Divisional Judge entertained 
an appeal and passed a consent decree, and the 
same was subsequently pleaded as a bar to 
another suit. Held. (») that the plaintiff was 
entitled to ignore the consent decree as a 
nullity and the defect in jurisdiction was not 
curable by consent of parties ; (»l (a) that the 
Divisional Judge had nob definitely deoidod 
that he had jurisdiction, but under a mistake 
of fact assumed a jurisdiction be did not pos¬ 
sess. However, (b) that “even if tho Divi¬ 
sional Judgo had definitely decided tho point of 
jurisdiction, there was no impropriety in a 
decision by an inferior Court to tho contrary 
not in the same but in a collateral proceeding.” 
Accordingly, that tho c nsent decree was no 
bar to the suit. PaRWA v. MUSST SANGARAN. 
37 P R. 1903, (80 P.R. 1893, 13 B. 650, R.\ 9 
A. 191 = 14 l.A. 160. P.G.,F ) 

(73)—Ciu. Pro. Code^ 1882, s. 13—Res judi- 
Suit cognizable by inferior Court — 
Opinion on unnecessary issues,—la a suit 
before the Munsif for recovery of land, the 
value of which was under Ks. 1,000. it 
appeared that the plaintiff had previously 
brought his suit for the same land in tho Court 
of the Subordinate Judge, and tho Subordinate 
Judge bad framed issues (1) as to the value of 
the suit and (2) as to tho sanity of the plaintiff 
and hie possession of tho property, taken evi* 
dence on all the issues and dismissed the suit 
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on the first issue, but expressed his optnfon 
that the other issues also should be decided 
against the plaintiff. Held, that there was no 
decision in the first suit upon the issues raised 
in the case, other than the issue as to the valua¬ 
tion o( the suit, so as to operate as res judicata. 

Ram Gobind.iha v. Mungur Ram chow- 
DHRY, 13 C.L R. 83. (25 W.R 219.5 0.188, D.) 

(74) — Previous suit cognizable by MunsiJ tried 
and determined by him—Subsfquent suit cog^ 
nizable only by Sub^Judge and tried by ftim.— 
The judgment in t'le f- rroer snir,, cognizable 
by the Munsif and tried and dotermioed by 
him is no bar as res judicata to the trial of the 
subsequent suit cognizable by the Subordinate 
Judge and tried by him. Haridas ACHARJIA 
CHOWDHRYv. BARODE KISHORE ACHARJIA 

Chovvdhry, 27 C. 38 = 4 C W.N. 87. 

(75) —Res judicata—Properfp ipifhinyurisdic- 
iion of different Courfs ■ Splitting of claim — 
Different suits. — The decision of the Lucknow 
Civil Court in the former suit in respect of pro¬ 
perty situated within its jurisdiction is no bar 
to the present suit for the property situated at 
Allahabad. There cou’d not, under the cir¬ 
cumstances under which the former suit whs 
tried in the Lucknow Civil Court, be legally 
any adjudication in ro:jpeot of the property 
situated at Allahabad, and the decree passed 
by tho Lucknow Civil Court cannot be execut¬ 
ed in respect of that property. There was no 
splitting of the claim an f.ir as the plaintiff was 
concerned as he sued iu the former suit for his 
share in the entire estate situate in Lucknow 
and Allahibad. THAKOOR PERSHAD v. KALI- 
KA Pershad, 2 Agra 104. 

(76) Ciy. Pro, Code (XIV of 1882), ss. 13, 
43—5’uifs under hypothecation bond—Previous 
suit in Court Without jurisdiction in respect of 
hypothica —Subsequent suit in proper Court to 
enforce security, not b irred by res judicata or 
s. 43.—The holder of a hypothecation bond 
instituted a suit, to recover the principal and 
interest tht rounder, in a Court having jurisdio- 
tion, over the obligor’s place of residence, 
where the bond had been executed, but not 
over tho locality wherein tho bypotheca was 
situate He asked, however, for a decree against 
the property as well as against the defendant 
personally. Awarding the plaintiff a personal 
decree in resp et of the interest aooraed under 
the boud, the Cour . dismissed the rest of his 
claim. The fact that bo h»d prayed in his 
plaint for ouforcomeiit of the security, a relief 
wbioh tho Court hal no jurisdiotion to grant, 
could not preclude him from afterwards suing 
for such relief in a competent Court. The 
matter ouuld not operate as res judicata under 
B. 13 of the Civil Procedure Code, since the 
above Court was not one of oompetent juris* 
diction to have tried the suit, so far as it related 
to tho relief against the hypoiheca. Further, 
the plaintiff had a right to sue tho obligor for 
the debt under the bond in tho Court in whose 
jurisdiotion the mortgagor resided, and tha 
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-— Competency of Court — continued. 

mere fact that in such fuit he errot-eouslj 
claimed the relief, agaiosD the hypotheca, 
which the Court had no jurisdiction to give, 
would not bring him within the bar of 9 43 of 
the Code. NARASINGA RAU v. VENKATANA- 
RAYANA. 16 M. 481. 

|77)— Will—Letters of Administration—Suit 
by widow—Legatee made party - Subsequent 
grant of Leiieisof A<iministration—Suit by 
legatee — Whether doctrine vf res judicata appli¬ 
cable. —B executed a Will and died leaving 
him surviving his widow (defend.ant No. 1). his 
second sister (plaintiff) and a sen of his third 
sister, defendant No. 3. Under the Will, 
plaintiff was entitled to the estate of B, and 
defendant No. 3 was the executor who took 
possession of the estate after B’s death. The 
widow then brought a suit for possession 
against the nephew and the sister. The latter 
in her written statement said that she had 
heard cf a will under which she was entitled to 
the property left by B. Toe widow then enter 
ed into acompromise with the nephew executor, 
and a decree by consent was made against the 
latter and an ex parte decree was made against 
the sister. The sister then obtained L'=*tters of 
Administration with the copy of the Will an¬ 
nexed and sued to recover possession on the 
strength of her title as hgaiee : HeZef, that 
this suit was not bsrred by les judicata, that 
the Coujb in which the first suit was brought 
was not competent to determine Lha question 
of the genuiucnes.s of the Will, an 1 as Letters 
of Administration were not then in existence, 
it was impossible for the plaintiff to e-tablish 
her title thereunder, A litigant is not bound 
to assert his title under a Will till it has been 
proved. AKHIL SUNDARI DaSI v. NANIBALA 
DaSI, 8 Ind. Cas. 28. 

(78)—Res judicata — Court of competent 
jurisdiction—Finding by District Munsif—Not 
res judicibi ia suit before District Court 
— Pf.rformanCe of service—Rights and duties — 
Difference between—Power to fine subordinates 
— Strict proof — Cosfs — Apportionment. — 
White, in a prior suit before the Court of 
District Munsif, the plaintiff's right to the 
Dharmakartaship was found against, and 
where in the present suit before the District 
Court, the same question arose ; Held, that the 
finding in the prior suit did not operate as res 
judiC'ita. The term ‘Dharmakarta’ as ordinarily 
understood in the phraseology of religious 
institutions practically means trustee. i'22 M. 
189, R.) Where the plaintiff laid no claim to 
trusteeship with the defendant or any trustee¬ 
ship at all, and where he simply claimed that 
he is entitled to the designation of ‘ Dharma- 
kartha ' (the phrase being used in a special and 
restricted sense), and that with the designation 
go certain rights and duties of the kind usually 
associated with the office of ‘Dharmakartha in 
itscoDventional acceptation, held, that the term 
' Dharmakarta* is susceptible of this limited 
interpretation (29 0. 707. R.)* The distinction 
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between rightt^ and duties is, in most 
1 cases, a distinction without a difference Ihere 
is such a thing as right to perform a duty ; 
where a duty is ca“t upon a man in virtue 
of his connection with an institution or 
an abstract personality las distinguished from 
a specific individual who might absolve him 
from performance), and where it is primarily 
for the benefit of such an institution or per¬ 
sonality, he may reasoi.ably cUim the aid of 
law to prevent his being obstructed in the per¬ 
formance of the same. On the other hand, in 
conceding such a right, it must be borne in 
mind Ibat it is granted in ihe interests of the 
institution or abstract personality and not of 
the individual claiming it. and that, where the 
right has ceased to be beneficial to the for¬ 
mer, it should be refused The right to fine a 
subordinate i-hould ce stri< tly made out and is 
by no means to be presumed to at ach to the 
superior office. Owing to the ppcuiiar nature 
of the disputes and ihe necefsarily arbitrary 
manner in which items had to be valued in 
I this case, held, it is equitable to direct each 
party to bear bis own costs. SRIMAT Param- 

AHAMSA Partvrajakacharya Peria 
K oiii kelvi appan Satagopa Ramanuja 

PEDDA JIYANGAR VaRU V. i’RAYAGA DOSSJI 

Varu, 10 M.L.T. 133 = 21 M.L J. 730. 

(79) — Decision of Revenue Court - No res 
judicata in civil swif.- The decision of a Re- 
venue Court does not operate as res judicata in 
a civil suit. OLIVER v. MARKANDA AIYAN, 

3 M.L.J. 263. (7 M 61, R.\ 

(80) — Title, Suit for decl(T> ation of — Registra¬ 
tion of plaintiff's vend>.r's name as joint sharer 
— Estoppel. —A decree by the Revenue Courts to 
register the name of the vendor of the plaint¬ 
iff in a suit for a declaration of title, as a joint 
sharer of the estate and the not taking of any 
steps during 12 years to set aside that decree 
cannot operate as an estoppel NiTTANUND 
ROYV BYDONATH MOHAPATTUR. W.R. 1864, 
350. 

(81) —Res judicata —Suit by l>>sseein Revenue 
Court — Subsequent suif by another lessee in 
Civil Couri —Where a lessee sued the zemindar 
in the Revenue Court for possession and obtain¬ 
ed a decree, and the present piaintiff was not a 
party to that suit, the decree pass-d in that suit 
would be no bar to the maintenance by the 
plaintiff, another lessee, of the present suit in the 
Civil Court to obtain possession agiinst both 
the zemindar and the first lessee. RUN 

Singh v. Mahomed abid, 2 Agra 127. 

(82) — Suit for rent in Revenue Court — Dismis¬ 
sal—Substquent suit in Civil Court to establish 
title atid possession with mesne profits — Maintain¬ 
ability. —The dismissal of a suit for rent brought 
in a Court of Revenue is no bar to a subsequent 
suit by the plaintiff in the Civil Court for 
establishing his title and for obtaining posses¬ 
sion with mesne profits. GOUR HUREE Doss 
V. MUTTEEOOLLAH. 1 W.R. 99. 
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(33)— Former suit in Court not competent to 
try subsequent suit, —Tbe judgmeut in a suit 
which decides merely questioos of rent, pro¬ 
nounced by a Court not having jurisdiction to 
decide tbe question of title to ihe property 
Itself, cannot be regarded as res juiicata in a 
subsequent suit brought to decide the question 
of title. Rajah Kehter Kristo Mitter v. 
Kumar Dinendra Narain Roy. 3 C.W.N. 
202. (12 I.A. 23, F.) 

(84) — Res judicata — Entries in revenue 

papers, based on possession—Question of title 
raised in Civil Court. —Where the Revenue 
Court refused to amend an entry in the 
revenue papers, such adjudication, being 
necessarily based solely on the fact of posses¬ 
sion, cannot operate as res judienfa on a ques¬ 
tion of title subsequently raised in a Civil 
suit KaLIANI V. DASSU PaNDE, 20 A. 520 
= A.W.N. 1898, 136. (10 A. 452, R.) [R., 

23 A. 3G0. 23 A. 481.] 

(85) — Decision on title by Revenue Court — 
Denial of tenancy-^Payment of rent — Estoppel. 
—The decision by a Revenue Court in favour 
of the existence of tbe relation of landlord and 
tenant, in a suit iu which such relation is 
denied and an independent title claimed, is no 
bar to a civil suit based on such title. [Diss., 
13 M. 287; R., 2G A. 4G9-A.W.N. 1904, 109.] 
Payment of rent in pursuance of a decision 
passed without jurisdiction by a Reveoue Court, 
and omission to appeal from such decision, do 
not estop a person from denying his tenancy or 
asserting his title before a Civil Court. Debi 
Prasad v. Jafer ali. 3 A. 40. 

(86) —Decrees of Revenue Courts. —The cir¬ 

cumstances of the -holding of a tenant may vary 
in each year, and the power to sue in Revenue 
Courts, to enforce the acceptance of a patta, is 
limited to the contract for the yo^r, for which 
patta is issued, so that a decree, obtained by 
the landlord in a previous year, enforcing the 
acceptance of a patta, is n") bar to a suit by tbe 
tenant, for a declaration of tbe rates for the 
next fasli. A Revenue Court in this Presidency, 
has no power, in suits for the enforoeinoul of the 
acceptance of the patta, to determine title other¬ 
wise than incidentally to the limited jurisdic¬ 
tion conferred on it. Rama v. TIRTASAMI, 7 
M. 61. [D., 17 M. 106; R.. 3 M.L.J. 2G3. 

20 M. 392, 21 M. 482. F.B.; D., 13 M. 287.] 

(87) Civ. Pro, Code, s. 13—Res judicata— , 
Decision of Revenue Court—Second suit on title : 
in Civil Court.—The decision by a Revenue 
Court of aquestion of title is merely incidental 
and no bat to a fresh suit on title in a Civil 

Court. Gangaraju v. Kondireddiswami 
17 M. 106=»4 M L J. 24. (7 M 61. R.) [F.! 

124P.L.R. 1908-73 P.W.R. 1909=12 P R 
1909 ; R.. 20 M. 392. 17 M L.J. 553; D.. 21 m' 
482, F.B,] 

(88) —S. 13, Civ, Pro, Code, 1892 —Qucsfion 
of tiiU in rent-suit.—A decision in a rent-suit 
brought by a plaintiff against a person, who i 
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alleged to have been his tenant in respect of 
certain land, does not operate as res judicata in 
subsequent suit brought by the same plaintiff 
for establishment of title to his land, not only 
again-it the tenant, but also against the person 
whose title as landlord the tenant defendant 
had set up in tbe rent-suit. DwarkaNATH 
ROY v. Ram CHAND Aich. 26 C. 42S, P.B. = 3 
C.W N. 266 [F.. 6 C.W.N. 66 ; R., 54 P.R. 

1904, 10 C.W.N. 820.] 

(39)—R 0 ^•t^nMe Court — Decision ns to rent— 
Declaration of title. Suit tor, in Civil Court— 

1 Jurisdiction of Civil Courf.-Notwithstanding 
the decision of a Revenue Court that, for a 
certain year, a party is liable as another’s 
^ tenant for rent of certain lands, the tenant is 
at liberty to sue in a Civil Court to obtain a 
declaration of title on his general civil rights, 
either as proprietor by purchase or mokuraridar. 

‘ Tho decision of the Revenue Court on title is 
I binding only for the purposes of the rent suit. 
JUHDOONATH SEIN v. RaM OOOMAR CH\T- 
TEIUEE. 9 W.R, 359. [R., 18 A. 270 = 

' A.W.N, 1896. 59, F.B.] 

[ (90)— Revenue Court—Deterniinntioti of title 

Ciyif Court — Res judicata. —In previous 
j proceedings before a Revenue Court between 
I the same parties, the Rovonuo Court had to 
decide whether tho appell.^nts wore entitled to 
' any share of tho produce of a grove and 
whether any such share was paid in past 
years. For tbe respondents, it was contended 
that tho trees stood on a portion of a rent-free 
plot, and though the land bad been resumed 
and assessed, the grove was not. The res¬ 
pondents also contended that they owned the 
groves. Tho Revenue Court had held that 
1 they ownei the trees. Held that this finding 
j of the Revenue Court did not bar the present 
j suit to try the question of right, with which 
the Revenue Court had only been incidentally 
concerned, not being a competent Court to 
determine questions of title except as to land 
and between persons making oonlhoting claims 
thereto. Lala Mal v. SALAR BaKHSH, 
A.W.N. 1881. 82. (2 A. 260. D.) 

(91) — Revenue Court deciding question of 
title — Res judicata. —A question of title which 
has been decided in a Rent Court and which it 
was absolutely necessary for tho Rout Court to 
de.'ide before it could come to a decision bet¬ 
ween tho parties to tho case before it. may again 
be litigated in a civil suit Rani KISHORI v. 
Raja Ram. 26 A. 468. (3 a. 40, 2 A. 428, 6 
A. 403, A.W.N. 1902. 220, R.; A.W.N. 1901. 
49, 19 A. 101. D.) FR., 7 0. L. J. 202; 

5 A. L. J. 407 = A. W. N. 1903, 192 = 30 A. 
470.] 

(92) —(Jluesfion of title incidentally tried m 
revenue suit —Decision of Revenue Court de~ 
daring invalidity of title, no 6ar fo suit •» 
Civil Court to establish title,—The Principal 
Sudder Ameen had proceeded on the ground 
that a decision of a Deputy Oolleotor under Act 
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X of 1859, incidentally trying a question of 
title for tbe purposes of a suit under that Act, 
was final and conclusive, but, the High Court 
was of opinion that he was in error with respect 
to the weight which he allowed to such a deci¬ 
sion, which could not be deemed to be final but 
to be good only for the purpose of that suit and 
not capable of precluding tbe institution of a 
suit in the Civil Courts founded upon a title 
declared bad by the Revenue Court’s decision. 
Doss MONEE DOSSEE V. HURONATH ROY, 
4 W.R. 2. 

t93)-Ciu. Pro. Code, 1882, s. 13 ( = s. 11, pre¬ 
sent Code)—Res judicata— Title, question of, 
raised in a rent suit. —Where the question of 
title was not directly and substantially in issue 
between tbe parties in the previous suit for 
rent in which the issue was as to whether the 
relation of landlord and tenant existed between 
the parties, the decision in the rent-suit does 
not operate as res judicata in a subsequent 
suit brought by the same plaintiff for establish¬ 
ment of his title. NiTYA NUNDA S4RKAB v. 

‘ Ram Narain Das, 6 G.W.N. 66. <26 C. 
428, F.- 15 C. 756, D.) [F., 54 P.R. 1904.} 

(94)— Civ. Pro. Code, s. 13— Rent Court de¬ 
ciding question of title. —Although it is neces¬ 
sary for an Assistant Collector hearing a suit 
for profits, or for rent, or any suit which under 
the Rent Act he is competent to bear, to decide 
every question, whether of title or otherwise, 
which may be raised before him, he decides 
such questions only incidentally and for tbe 
purpose of arriving at a correct decision on the 
matter in dispute between the parties litigating 
before him, such a decision, however carefully 
and conscientiously arrived at, cannot be treat¬ 
ed as res judicata in a subsequent suit in 
which the proprietary title to the land, the 
profits of which were in dispute before him, is 
in question- ASHRAP-UN-NISSA v. ALI 

Ahmad, 26 A. 601. [fl., 27 A. 569 = A.W.N. 

1905, 103 = 2 A L.J. 233. 6 A.L.J. 527 ; D , 
30 A. 470 = 5 A.L.J. 407 = A.W.N. 1908. 192.] 

(96)— Collector's decision with regard to pos¬ 
session, civil suit to try title not barred by. —A 
decision passed by a Collector on a question of 
possession and of the right to receive rent, does 
not bar an action in the Civil Courts to try 
the title of the parties. KALI DasS GHOSE 

V. Chandra mohini Dasi, 8 W.R. 68. 

(96)— Civ. Pro. Code, 1859, s. 2— Rule in 
Duchess of Kingston’s Case— Applicability to 
India—Judgment of Revenue Court —Res judi¬ 
cata.—There is nothing technical or peculiar 
to the law of England in the rule laid down in 
the Duchess of Kingston's case. A, as vendee 
of certain property, brought a suit in the Reve¬ 
nue Court against B the vendor for arrears of 
rent, the claim being based on a kabuliyat. B 
set up an ikrarnamah (said to have been 
simultaneously executed with the sale deed) 
under which he claimed to hold a certain por¬ 
tion of the land .rent-free. This ikrarnamah 
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was denied by A. The kabuliyat not having 
been proved, the suit was dismissed by tbe 
Revejiue Court which held the ikrarnamah to- 
be valid. B subsequently sued for redemption 
contending that the sale-deed and the ikrarna¬ 
mah simultaneously executed constituted a 
mortgage. The question arose whether the 
finding in the previous suit with respect to the 
ikrarnamah was not, res judicata and whether 
A could not question its validity. Held that 
there was no question of res judicata. The 
ultimate decision of the claim for rent did not 
turn upon the validity of the ikrarnamah. 
But if the judgment of the Revenue Court had 
been final in the matter before it, its incidental 
finding that the ikrarnamah was a valid instru¬ 
ment would not be conclusive between the par¬ 
ties and its decision was not that of a Court 
competent to adjudicate on a question of title, 
for, it had only a special jurisdiction to try 
summary suits for the recovery of rent. 

Khcjgowlee Singh V. Hossein buxkhan, 
7 B. L. R 673 = 15 W. R. P. C. 30 = 5 M.L.J. 
146 = 2 Sar 645 = 2 Suther. 404. [R., 19 W. 

R 322, F.B., 24 W. R. 154. F. B. = 15 B.L.R. 
238, 6 C. 406 = 7 C. L. R. 251. 9 C. 439, 9 B. 
76, 18 A. 270, 7 C. L. J. 202 ] 

(91)—Suit for rent, dismissal of, for want of 
jurisdiction—Subsequent suit for declaration of 
right to rent, whether maintainaole in Civil 
Court .—A previous suit for rent brought in the 
Collector’s office had been dismissed on the 
ground that plaintiff did not show himself tn 
be tbe de facto landlord in possession and that 
the Revenue Court had therefore no jurisdic¬ 
tion. The right to rent had not ever been 
tried in the Revenue suit and the High Court 
was of opinion that there was thus no reason 
why tbe declaration of right to rents for the 
future should not be asked for in the Civil 
Courts. DHURONY MOJOOMDAR v. BXSSAM- 
BUR Mookerjee. 2 W.R. Act X, Rul. 103. 

(9S)Surety on behalf of lessee—Suit against 
lessee and surety in Revenue Court—Subsequent 
suit in Civil Court against surety .—A lessee’s 
wife became security for the rent. On default 
in payment of the rent, the lessor sued the 
lessee and tbe surety in the Revenue Court and 
gob a decree for the amount. But the High 
Court set aside the decree as against the surety, 
holding that the Revenue Court had no juris¬ 
diction under Act X of 1859. Subsequently, 
the lessor sued the surety in the Civil Court! 
Held that the proceedings instituted in the 
Revenue Court were no bar to the entertain¬ 
ment of the present suit against the surety. 

Mussumat Ranee Gunesh Kooer v. 

MUSSUMAT OOMDUT-OON-NISSA BEGUM. 6 

N.W.P. 77. 

{99)—Jurisdiction—Civil Court—Suit for dec¬ 
laration of ryot's title as lakherajdar—Decree 
for rent in R^enue Court—Res judicata.—A 
suit was filed in a Revenue Court against a ryot 
for arrears of rent under a kabuliyat. The ryot 
pleaded that the land was lakheraj. The Court 
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however, passed a decree for rent against the 
ryot. Now the ryot brought the suit in the 
Civil Court for a declaration of his title as 
lakh rajdar in certain land. Held that the 
Civil Court had jurisdiction to re-open the 
question and try the !=>uit. The decision of the 
question of the ryot’s title in th3 Revenue 
C ‘urr is not final and conclusive. TAa\ CHANO 
Mytee V. Nilamhur Mundul 3 W. R. 227. 
[R., 12 C.L.R. 3b.] 

(lOOi— Evidence — Cktta--Admissibility —Res 
judicata— Rent suit—Subsequent title —Suit .— 
A decision in a rent suit doe-i not operate as res 
judicata in a subsequent suit brought for 
establishment of title to land ]I\Rl NARAIN 
V. Khetra Sardar. 8 Ind. Cas. 715. (10 

C.W.N 820. 26 C. 428. 3 0 W.N. 266, R.) 

(101) -Civ Pro. Code, Act XlVof 1892, s 13 
— Tender of patia —Revenue Court. —The deci¬ 
sion of the Revenue Court in summary proceed¬ 
ings on a question of tender of pattas is not res 
judicata in a suit in a Civil Court for rent for 
the same fasli, fir the Revenue Courtis not 
competent to iry the subsequent suit. RaN- 
GAYYA APPA RaU V. RATNAM, 20 M. 392 
[R., 21 M. 482, F.B., 31 M. 62 = 3 M.L T. 186 
= 17 M L.J. 601 : D., 27 M. 65 ] 

(102) '— Act Vni of 1859 -Swii torrent — 
Jurisdiction of Collector—R qs judicata.—In a 
suit brought in the Collector’s Court f ir rent, 
the defendant, the t^n uit, set up a mukurrari 
patta which the Oollecior disbelieved. Held 
that that was not conclusive in a second suit 
in the ordinary Civil Court between the Sime 
parties in which the mu^i/rrari pitta was again 
put. forward inasmuch as the Collector had no 
jurisdiction to try the question of mukurrari 
right between the parties otherwise than so far 
as it might be incidental to the question of 
rent due or not duj which was before him. 

Meer Babur ali v. shaikh Dowlut ali, 
18B L.R. 242, Note = 19W.R. 217, [R , 15 

B.L.R, 298 J 

(103) — Enhancement of rent —Decree fixing 
no term-Effect—Act VIII o/ 1859, s. 2—Res 
judicata— Suit for kabuliat— suit 
for decfaraiion of right to hold land in lieu of 
maintenance. —Whore a decree in a suit for a 
kabuliyat at an enhanced root fixes no term, 
the kabuliyat exQoated is inoperative after the 
year is out As a suit for a dedaraMon of 
the plaintiff’s right to bold the lands in dispute 
in lieu of maintenance on payment of quit-rent 
to the Zemindar, cannot be tried by a Collector, 
a .suit of this nature and a suit for delivery of a 
kabuliyat do not and cannot arise outof thesame 
cause of action, and the question of res fudicata 
does not arise in such suits. RAJAH KuiSTO 
CHUNDER MURDRAJ V. POOUOSUTTUM DO- 
SS. 18 W.R. 424. 

(104) —Decree passed 62 /CoMrf without juris¬ 
diction, not operative as res judicata b irring 
subsequent suit.—In this suit for enhanced 
rent, the Deputy Collector dismissed the claim 
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for enhancement, and on appeal wrongly taken 
to the Collector, whereas it lay to the Judge 
the plainiiff’s claim was decreed in full. On 
an attachment for rent at the new enhanced 
rate, plaintiff instituted the pre'ient suit to 
remjve it, The D-'puty Collector dismissed 
the claim. Plaintiff appealed to the District 
Judge who dismissed the appeal. On special 
appeal, the High Court held that the losver 
Court’s view of the decision of the Collector in 
appeal wa.s erroneous, the same being without 
jurisdiction and therefore not binding on the 
parties. The present claim to remove the 
attachment bised on the decree in such appeal 
00 the Collector, which was without jurisliotion, 
was therefore one which should have been tried 
and disposed of on the merits. KALKA PAR- 
SHAD V. KANH \YA 8 INGH, 7 N.W.P. 99. [F 
9 C.W.N. 956 = 2 C L.J. 384 ; R , 38 C. 639-] ’ 

(105) -R3s judicata—Ciu. Pro Code, s. 13- 
Applicahon to eject tena7it for building on land 
—Suit for demolition of iiii/dinf?.—The deci¬ 
sion of a Revenue Court, disallowing an appli^ 
cation by the landlord to eject a tenant because* 
he has built on the land, cannot bar, under 
s. 13 of the Civ. Pro. Code, a suit in the Civil 
Court to have the buildings demolished. 
Amrit Lal V. Balbir. 6 k. 68=A.W.N. 
1883,212. [Overruled, 23 A. 496. F.B.; Appf, 

8 A 446.] 

(106) —Compefenev of Civil Court to decree 
ejectmeyit. —The suit was in respect of some 
land admittedly the holding of P. At P*8 death, 
the Zimindar h-ased the land to K, who held 
for three y.'ars. and subsequently he leased it 
to the plaintiff and the plaintiff put in the 
defendants as liis shikmis or sub-tenants. The 
plaintiff afterwards took proceedings in the 
Revenue Court to eject the defendants. The 
defendants objected that they were not his 
tenants but tenants of the Zemiudar, The 
Revenue Court allowed the ohjeotioo and 
dismissed the pliintiff’s claim The plaintiff 
thereupon instituted the present suit in the 
Civil Court to have it declared that ho was the 
tenant-in chief. It was contended for the 
defendants that the dooisioo of the Revenue 
Court filially decided that the defendants were 
tenants-in-chiof of the l»nd, and next, that 
assuming that the plaintiff’s right was estab¬ 
lished, he could not obtain a decree in a Civil 
Court to eject a tenant. Held that neither of 
the pleas had any force, that the question in 
the Revenue Court was not as to the ola^s of 
tenant, whether the defendants were tenants of 
a particular class but whether they were tenants 
at all, that by their defence they raised the 
question of title and of their respective rights 
in the land, and the Revenue Court was not 
competent to decide this question, that the 
Civil Court was quite competent to decree, 
ejectment in a suit brought as that was, where 
the defendant>* own act had determined the 
tenancy, and ho was in the position of a tres¬ 
passer Arjan v. Rattu, A.W.N. 1886, 182. 
[R.. 18 A. 270, F.B.] 
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(107)-Ciu Pto. Code, Act Vtll of 1859, 
s. 2— Suit for ejectment—Dismissal of suit on 
grouud that defen iant wis tenant —Subsequent 
suit for saniii relief—Notice to quit not given — 
MaintainaoiUty of suit —PUiniiff sue 1 lo ej‘Ct 
the defendfrom po^ses^ion of cert-aiu land 
on th3 ailegiLio i tba'. he was now a trespasser. 
Iq a previous suio against the dofen>lant for the 
same relief it was decid 3*1 thit tie defen Itnt 
was noD a trespisser, but a lenaub righcly 
holdiog possession of the land The trespass 
complained of in. tho present suit was of a later 
date than tha*- vvnich was the cau<e of the com- 
pUiob in the former suit. BAd, that, though 
the suit was not prohibited by s. 2, Act Vlll 
of 1859, still as the present possession wts m 
coutinuatioa of thn posse^sion, which wis held 
in the form ;r suit as j jstide 1 by the relanon of 
landlord and tenant, an I uo notice t) quit was 
given to the defend lot putdng an end to that 
tenancy, the suit was not m lintaioahle and was 
liable to be dismissed. HBERa R.WVUr v. 
RvCHaRAwax, 22W.R 115. 

(103) — Pottah—Genuineness — Decision by 
Collector —C vil C iurt to deUrmine genuineness 
independent of C-dlector's decision. — A Judge 
ought not to tak \ into consideralion the finding 
of a Collector as to th i genuineness of a le is-;, 
together with the appearance of the document 
and the fact of its having been fi ed 23 years 
previously. Th-i Judge ought to detcrmi e the 
question of genuineness independently of th-3 
decision of the Deputy Collector. UNNOOA 
PERSHAD MOOKBRJEE V. SURENDRX NaTH 

Pal Chowdhry, 20 W.R. 105. 

(109) -Civ. Pro. Code, Act XIV of 1832, s. 13 
— Res judicat I.—D'cisiou by RiVeiiue Court as 
to genuineness of document Suit for declaration 
i'l Civil CjwrL—A decision bv a Revenue Court 
as to the g-^nuineoes-s of the cou iterpirt of a 
lease produced in a suit for rent, i-t no bir 
under s. Id of the Civ. Pro. Code, to a trial in 
a Civil Court of the sime issue in a suit for a 
declaration that the instrument was not a 
genuine one, since the Revenue Court could not 
have tried the la'ec suit. S. 13 of the Civ. 
Pro, Code is exh=iustive on the subject of res 
judicata. GOMFI KUNWAR v. GUDRI. 25 A. 
138 = AWN.1902 220 (A.W N 190L 49. 6 
C.W.N. 825, R ) [R., 31 M 62 = 3 M L.T. 

186 = 17 M L J. 601. 12 P R. 1909 = 73 P VV.R 
1908 = 124 P.L.R. 1903=1 Ind. Gas, 321.] 

(llOj— SuitinC<-vil Court unler debt-bond 
— Collector's decision as to genuineness of bond 
in previous rent-suit, whether conclusive proof 
as against defendant. —Suit by A against B to 
recover principal and iniorfl^t due on a hood. 
The defendant pleaied that the bond was false 
and fabricated. It appeared that in a previous 
suit for rent by B against .A in the Collector’s 
Court, A had relied on the bond as authorising 
him to deduct a certain portion of the rent and 
apply it itj reduction of the amount due under 
the bond, and the Collector bal found that the 
bond was genuine. The question in the pre- 
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sent case was whether the Judge of the first 
Appellate Court w.ts right in having treated ihe 
prwious decision of the Collector in respect of 
the bond as conclusive evidence in suppTrt of 
its genuineness Bvll that, in order to render 
a j'idgmen- betwef»n the same parties upon the 
same poin^in one Court conclusive m another 
Gourr,, the two Courts mast be Courts of con¬ 
current jurisdiction. Tne Collector, however, 
bad no jurisdiction to give a decree for 103 
bilance claimed in the present suit as du) on 
tha bind. He h^d power to give “Sect to it as 
an a»iswer to the suit for rent, but uo power 
to enforce it in respect of the baiance. Hts 
Court was, therefore, nit a Court of concurrent 
jurisdiction, ani h s dec si m. which was passed 
for anoth)r purposci woull not b=i conclusive on 
the Civil Courts. Concurrency of jurisdiction 
being a necessary part of the rule which creates 
an es'.oppel in such cases, the p'^evions decision 
of the Collector .should not have been treated 
by the Judge as conclusive eviderice except 
as regards the Question of rent. MussAMUT 
hlDUNv. MUSSUMAT BECHUN. 8 W.R. 175 = 2 
Ind. Jur. N S 264. [B\, 8 W.R. 487 ; Appr., 

10 W.R. 22, 19 W R. 322. 11 C. 301. P.C. = 12 
LA. 23; R., 11 W.R 345, 13 W.R. 129. 15 
W.R. 32,24 WR 154, 6 C 406 = 7 C.L R. 251, 
9 C 439= 12 C L R 520. 9 B. 75. 25 G. 571 = 

2 G.W N. 297. 29 M 195, P.B = 16 M L.J. 41 
= l M.L.T, 25; D., 10 W.R. 75.] 

Judgment of Collector as to genuineness 
of potlah, whether can be treated as estoppel in 
Civil Suit for ejectment, -Tho judgment of a 
Collector in the matter of the genuineness of a 
pottah is the judgment of a C turt competent to 
determine thic question in order to tha deter- 
mioation of thi further question of rent or of 
ejeci.ment ; but, a^ it is not the judgment of a 
Court of concurrent jurisdiction w.t'i the Civil 
Courts, it cann )b be plead d as an estoppel in 
the Civil Court in an action for the ej-*otmeQt 
of the defend int as a tresoasser. ARADHUN 
Dey V. Golam Hossein, 8 W. R 487 fF 
12 W.R. 284.] ■ '■ ’ 

( 112 )—Ris judicata—Qa^sfion as to genuine¬ 
ness of poUi^Decision by Collector-Subse¬ 
quent civil sai 2 .—In a former suit in the 
Collector’s G jurt, the ancestor of one B sued 
his landlords alleging th.it he was eu:ir,]ed to 
possession of the laud as their tenant under a 
moura.ssi potta and that they had illegally 
ejected him. The landlords denied the 
genuineness of the potta. The Collector gave 
possession holding that the potta was genuine 
The landlords who were defendants in the for- 
mer suit, thereupon brought a suit in a Civil 
Court to eject the h-irs of B from the same 
land. Helif by the Full Bench {Jackson, J , 
doubting) that the decision of the Collector was 
not conclusive between the parties CHUNDER 
COOM4R MONDUL V. NUl^NEE KH.ANUM. 11 
B. h R. 434. F B. = 19 W. R 322 [fl -,^0 
W.R 105, 20 W.R. 455. 21 W.R 57. 24 W R. 
154 = 15 B.L.R 238. P.B.. 7 G. 442, 7 CLJ 
202; D., 21 W.R. 207, 9 B. 75, 13 M. 287.] ’ 
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(113* —Mortgage—Settlement proceedings in 
Central Provinces —Res judicata— Foreclosure 
proceedings—Right of redemption, extinction of 
—Act VIII 0 / 1859, s. 2—Bai-bil-wafa—Fore¬ 
closure proceedings — Central Provinces. — On 
lOtb February, 1857, G mortgaged the village 
in suit to the appellants aud their father to 
secure a loan, the mortgage bond conUiiDiDg 
the following provision :—“As security for the 
above loan 1 mortgage the village on this 
condition that, if I fail to pay the money as 
stipulated, I and my heirs shall without objec¬ 
tion cause the settlement of the said village 
to be made with you.” The interest of Gin 
the village was described in the bond as that of 
a malguzar^ and he was, shortly after the exe¬ 
cution of the mortgage, declared by the Revenue 
authorities to have the proprietary interest in 
the subject of the mortgage; but his payments 
to the Board of Revenue having fallen into 
arrear, a lease of the village for ten years was 
granted to the father of the appellants. On the 
3rd November 1860, the appellants, in a suit 
brought by them on the bond obtained the 
following decree:—“As the defendant acknow¬ 
ledges plaintiffs’ claims it is therefore ordered 
that the decree be given to the plaintiffs for 
principal and interest and costs against the 
defendant and the mortgaged property.” The 
appellants in proceedings taken under this de¬ 
cree prayed that they might bo put into posses¬ 
sion of the mortgaged property, and in pur¬ 
suance of an order of the Deputy Oonimissiouer 
dated 17th July 1862, they obtained possession 
thereof, an appeal brought by G, being re¬ 
jected by the Judicial Commissioner. Various 
steps were taken by G to recover possession of 
the mortgaged property or to obtain declaration 
of his proprietary right therein; but his endea¬ 
vours were unsuccessful. These steps were ; 
an application by G to the Revenue Board that 
the village should be restored to him was reject¬ 
ed ; an application in 1864 to the Settlement 
Department for a grant of the proprietary right 
in the village was refused on the 8th December 
1864 and the mortgagor’s potta was cancelled 
and a }.otta granted to the appellants ; an appeal 
from that decision by G was rejected by the 
Settlement Officer on 27th July 1865; and 
lastly a petition in 1867 to the Civil Court on 
the expiration of the ten years’ lease to the 
appellants’ father for a release to him on his 
satisfying the mortgage-debt was also rejected. 
In a suit brought by the respondents for re¬ 
demption of the mortgage and for possession of 
the village which had been conveyed to thorn 
by deed of sale dated 12tb August 1867, execut¬ 
ed in their favour by G:— Held (a) that the 
order of the Deputy Commissioner dated 17th 
July 1862 made in the course of the proceedings 
taken under the decree of Srd November 1860, 
did not constitute a bar to the hearing of the 
present suit within the meaning of s. 2, Act 
VllI of 1859 ; (6) that the settlement of the 
village made by the Revenue officers with the 
father of the appellants did not take away the 
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proprietorship of the village out of G and vest 
it in the other party so as to make the sale by 
the former to the respondents utterly invalid 
and that the orders of the Settlement Depart¬ 
ment dated 8th December 1864 and 27th July 
1865 afforded no bar to the suit ; (c) that the 

effect of the document was to create a simple 
mortgage and that the deed was not meant lo 
operate by way of conditicnal sale; (d) that 

the substautial effect of the proceedings taken 
in execution of the decree of 3rd November 
1860 was not to destroy any right of redemp¬ 
tion which might previously have existed. In 
the Central Provinces, a bai-b\l w ifa ot con¬ 
ditional sale does not become absolute on the 
failure of the mortgag'tr to pay the mortgage- 
debt on the day fixed, without the mortgagee 
taking any proceedings by way of foreclosure. 
GOKUL Das V. Kriparam, tS B.L.R. 205, P. 
C. = 3 Sap. 279. [F., 8 C.P L.R. 113.] 

(114) —IX of 1863 — ParfifioH — Amend¬ 
ment ot Collectorate record--Res judicata— 
Act VIII of 1859, ss. 2, 8.—Suit in the Civil 
Court for the establishment of plaintiff’s right 
to and possession of a share in land, bycanoel- 
ment of au order passed in Revenue proceedings. 
It appeared that there had been two applica¬ 
tions before the Collector in one of which thd 
present defendants sought to obtain au amend¬ 
ment of the Collectorate record by expunging 
therefrom the names of the plaintiffs who 
were, it was alleged, out of possession; and 
upon evidence taken the amendment asked 
for was made. In the other application, the 
present plaintiffs applied for a partition under 
Act IX of 1863. The order of the Collector 
on this applioatioD was made on the day on 
which the first application was disposed of. It 
was not in form or fffeot such an order as may 
be pronounced under s. 8 of the Act, declming 
to grant the application until the question in 
dispute shall have been determined by a compe* 
tent Court. On the contrary, the Collector 
eutertained the application. But he did not 
follow the procedure enjoined by law (that is 
to say, the procedure applicable to the trial of 
original suits by Act VIII of 1869). He appear¬ 
ed to have proceeded chiefly, if uot entirely, on 
the evidence tikeu ou the other application 
for the amendmeut of the Rovonue Records. 
He eventually adjudged that the applicants 
(plaintiffs) had not established their possession 
and acccrdingly refused their application. 
Held that such au order cannot bo consider¬ 
ed an adjudication of rights, and was not there¬ 
fore a bar to the present suit. KlSHUN 

Sah.vi V. Ragiioo Singh, 2 N.W.P. 64. 

(115) —DflftJrminafioH of title Revenue 
Courtedurisdiction of Oibif Courf— Act XVIII 
0/1873 (jY. ir.P. Rent *‘lc(). ss. 36 and 39.—The 
decision of an Assistant Collector as to the res¬ 
pective rights of the parties to proceedings under 
ss. 36, 39 of the Rent Act, can only be regarded 
as inoidental and ancillary to the main point 
to bo determined by him, namely', whether, 
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assamiog the relationship of landlord and 
tenant, the tenant is liable to ejectment, and 
such a decision cannot prevent the question of 
such rights being determined by a Civil Court. 
Birbalv. Tika ram, 4 A, 11 = A.W.N. 1881, 
103, [R., 18 A. 270, P.B., 2 O.G. 83 to 87, 

F.B.] 


(116)—Res judicata— Determination of title 
by,Revenue Court— N.W.P, Rent Act, XVIII of 
1873, S3. 3G — 39. — The decisions of the Revenue 
Court on questions of title raised in applications 
under the N.W.P. Rent Act, are not final, and 
do not bar a suit in the Civil Courts. Ram 
PRAS iD V. Ram Shankar. A.W.N. 1882, 58. 
(2 a. 200, 2 A. 429. 3 A. 81, 3 A. 521. A.W.N. 
1881, 164. R.) 

(1171—Ciu. Pro. Code, 1877, s. 13-Res judi¬ 
cata— Determination of title by Revenue Court 
—N.W.P. Rent Act. XVIII o/ 1873, s. 39.— 
8. 13, Civ. Pro. Code, 1877, applies to suits, 
and not to applications such as those under 
8. 39 of the N.W.P. Rent Act. The Revenue 
Courts have no jurisdiction to determine ques¬ 
tions of proprietary right, otherwise than inci¬ 
dentally. for the purpose of deciding the suits 
which they are competent to decide. Parmu 
Singh v. Rukko, A.W.N. 1881, 16. 

{IIB)—Landlord and tenant—Act XVIII of 
1873 (N.W.P. Rent Act) — Application under 
s. 39— Decision of title under lease. —The deci¬ 
sion of a Revenue Coarc on a question of title 
under a lease, on an application under s. 39 of 
the Rent Act, is not res judicata, in a subse¬ 
quent civil suit, where the question is one 
peculiarly within the jurisdiction of a Civil 
Court, and not one which a Revenue Court is 
competent finally to decide on an application 
under s. 39, bo'vever sufficient the decision may 
have been for the purpose of disposiog of such 
application. Held, accordiogly, in a suit to have 
the terms of a lease corrected, by the cancel- 
ment or removal of a word fraudulently insert¬ 
ed in it, so as to alter its intended character, 
that a decision of the Revenue Court, uphold¬ 
ing the claim of the defendants on the deed, as 
it stood, was not res judicata. HUSAIN SHAH 

V. GOPAL RAl, 2 A. 428. [F., 20 A. 241 = A. 

W. N. 1898, 29 ; R . 18 A. 270, F.B., 26 A. 468 
= A.W.N. 1904, 109.] 

(119)— Suit for arrears of rent—Decision on 
title by Revenue Court — Res judicata— Act 
XVIII of 1873 (N.W.P, Rent Act), ss. 93, 95 
nndl48— Civ. Pro. Code, 1877, s. 13.—Ina suit 
for arrears of rent, it may be necessary for the 
Revenue Court to decide incidentally whether 
the relation of landlord and teoaot exists ; but 
such a question is not one specially within its 
jurisdiction ; its deoision on such a question 
therefore is not that of a competent Court, 
and cannot prevent such question from being 
re-opened in a civil suit, GOPAL v. UCHABAli, 

3 A. 51. [B., 10 A. 347, 16 A. 464, 18 A. 

270, F.B.3 
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(120)—Res Judicata—Ctu. Pro. Code, s. 13— 
Act XIX. of 1873 (N.W.P. Land Revenue Act) 
ss. 56, 62, 241 (g). —The Settlement Offioeris not 
competeot to decide a question of right between 
parties; and an order by him that a certain 
person should be recorded as a sub-proprietor 
and not as a lessee as alleged by another person, 
cannot bar the latter from raising the question 

TotaRamv. HAR KISHAN, 
7 A.224, P.B. = A.W.N. 1884, 347. 


(121) —Res Settlement O^er— 

Determination of right of parties—N W P 
Land Revenue Act XIX of 1873. 5 s. 62, 63 and 
64.-All entries in the record of rights made 
under ss. 62 and 63 of Act XIX of 1873 are to 
be founded on actual possession : and all dispu¬ 
tes taken up by the Settlement Officer of his 
own motion, or upon the complaint of the 
party concerned, are to be investigated and 
decided by him on that basis : and all persons 
□ot in possession, but claiming the right to be 
so, must be referred by him to the Civil Court. 
The Settlement Officer is not competent to 
determine the rights of parties. His decision 
that one of the parties is the mortgagee and 
the other the proprietor is not a judicial deci¬ 
sion but oae beyond his competency. Ram 
PRASAD V. Dalthamman, A.W.N. 1881, 24. 

(122) —Ciu. Pro. Code. s. 13, competent to 
try such subsequent swif,” meaning of—Previ¬ 
ous decision in partition case under ss. 113 114 
of Act XTX of 1873— Opposite parties in sub¬ 
sequent suit arrayed on same side in previous 
suit, no res judicata between.—A previous 
decree affecting persons who had all bees 
arrayed on the same side in the suit cannot be 
used for the purposes of res judicata, in the 
sense of s. 13 of the Civ, Pro. Code, as between 
the same persons when arrayed in opposition 
the one to the other, in a subsequent suit*. 
And no plea of res judicata under the section 
could be based on a previous decision or decree 
by a Deputy Collector acting as a Cour*- -f 
Revenue and disposiog of a partition case under 
S9. 113 and 114 of Act XIX of 1873, such Court 
not having been competent to try the subse- 
quant cml suit in which the same issue is 
raised. HAR CHABAN SlNGH v. HAR SHAN 

KAB SINGH. 16 A.484 = A.W.N. 1894,137 fa 
C. 439, 12 A. 578, 6 A. 269, R.) [R,, 20 M. 392.] 

suit—Division in rent suit 

1 lender Act X of 

1859, s. 4.—In a suit by a ryot in a Civil Court 

to have it dec ared that he had a mokururee 

tenure, held, that the lower appellate Court- 
was wrong in raising the presumption of uni- 
form payment under s. 4, Act X of 1859. Held 
further that such suit was not barred by the 
finding of the Deputy Collector as to title in a 
previous rent suit. ISHAN CHUNDBR Roy 

^hyrub Chunder Doss. 2i 

jflf.R. 25« 


(124) Collector's judgment 
uineness—ActVlllof 1859, s. 


re potlah^s geftr 
2—Declaraiorjf 


C. VIII—83 
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- 4.— Competency of ZoKxvt—continued. 

decree—Esioppel— Act X of 1859. s. 23.—A Col¬ 
lector’s judgment as to the genuineness oiB,paHa 
cannot be pleaded as an estoppel in the Civil 
Court in an action for declaration of title. 

Bhairo Singh v. Udikaran Singh, 3 B. 
L.R App. 139 = 12 W.R 284. (Case No. 137 
of 1^64, overruling 6 W.R. Act X, Rul. 22, R.) 

(125) —Act X oi 1859, s. 23, cl. 1— Reference 
to Collector— Sziit pending befoie Deputy CoUec- 
toy —Effect of .—Reference to the Collector in a 
case pending before the Deputy Collector is 
obviously irregular and the Collector’s opinion 
and order have no weight at all, and could not 
amount to a decision and become final, just as 
his order in a case originally tried by him or 
brought before him regularly in appeal would 
be. It is the duty of the Court of first instance 
to try th(! issue raised by a defendant’s plea, 
and to base his decision on the evidence addu¬ 
ced before it, and noton the opinion of any 
other oflicer. SaHIR SlNtiH v. PUT RAM, 1 
Agra Rev. 17. 

(120) —Suit in Revenue Court under s. 23 
(5) of Act X of 1859 —6’uif for removal of trees 
—Jurisdiction of Civil Courts .—A suit for eject¬ 
ment of a cultivator for broach of conditions of 
hia lease under a. 23 (5) of Act X of 1859 was 
dismissed as barred by limitation. Held that 
such dismibsai was no bar to a subsequent suit 
(by the plaintiff) for removal and possession of 
certain trees, and avoidance of a sale-deed in 
respect of the said trees, such suit not being 
one for cjectinont nor one of those defined in 
a. 23 of Act X of 1659, and therefore not cogni¬ 
zable by tbe Revenue Court. JOQUL KlsH- 
ORE V. Chuttku Singh, 1 Agra 27. 

(127) - Act X of 1859, s. 23, cl. 6—Possessory 
suit by ryot against Zemindar—Suit by inter- 
venor for covjinnation of title not barred .—The 
applicant lor review in this case was an iuter- 
venorinasuit brought by a ryot against the 
Zemindar for illegal ejectment in the Collector’s 
Court under cl G, s. 23 of Act X of 1859. The 
suit having la on a po^sessory suit, the question 
of title had not Lieen gone into, and it could not 
therefore bar the present suit for confirmation 
of title brought by the intervenor in the Reve¬ 
nue Court. The present suit was held to bo 
maintainable as b iving been based on a wholly 
difierent cause of action which cannot bo said 
to have been the subject-matter of the suit be¬ 
fore the Collector. Tara Chand GHOSE v 
Radiia Monek DOSSEE, 7 W. R. 469. 

(128) —/Icf X of 1969. s. 23. cl. 0~Suit for 
posscssioyi—Illegal ejectmeyit—Jurhdiction of 
Collector ,—In a suit to recover possession on 
tbe ground of illegal ejectment, the jurisdic¬ 
tion of the Collector is confined, under cl. 6 
8, 23, Act X of 1859, to enquiring whether or 
not the plaintiff had been illegally ejected 
and 60 is entitled to recover possession or not. 
But bo has no jurisdiction to enquire into 
any matter having reforonco to the rights of 


Res Judicata —continued. 

-4.—Competency of Court— continued, 

the parties. SHEER CHUNDEB MAHORNEEAB 
V. Brojonath aditya, 4 W.R. 301. [Bel. 
on, 7 Ind. Gas. 574.] 

(129) —Acf Xo/ 1859, s. 23. cl. 6-Scope— 
Ejectment suif— Right to possession — Collector'^ 
jurisdiction. — Act VUl [B. C.) of 1869, 
s. 27.—The Collector’s Court under cl. 6, 9.23 
of Act X of 1859, is one of limited jurisdiolion, 
and it has no power to determine between tbe 
parties a question of right to the land Urger 
than the bare right to possession. There may 
be cases in which a Zemindar may have 
right to eject a ryot, but may not pursue that 
right in a legal manner, and where possession 
will be restored, although, if the Zamindar 
had proceeded legally, ho could have ejected 
his ryot. It is those cases which are contem¬ 
plated by cl. 6, s. 23. Act X of 1859, and by 
s. 27 Act VIll (B C.) of 1869. GUNGA 
Gohind Roy v. kala Chand Surma 
Gangooly, 20 W.R. 455. 

(130) —Ns. 23 (6(, 2o, Acf X o/ 1859-Suif 
for ejectment—Question of possession and illegal 
dispossession - Effect of decision under Act X.— 
Where questions of titlo are necessarily tried, 
an Act X decision luiy bo final, but it is not 
so in a mere ouster suit under cl. 6, s. 23 or 
s. 25. depending on the question of possession 
and illegal dispossession only. SOORJO KANT 

ROYv. Mr. James Furlong, 6 W.R. ActX. 
Rul. 44. 

1131)— Suit for rent-‘Ejectment —Land assign¬ 
ed/or building purposes — Application under 
Act X of 1859, s. 25 — Order for ejectment — 
Res judicata— Act VIII of 18G9 (J5.C.)—Suii 
OH lease. —A suit for ejectment from land assign¬ 
ed for building purpose.*; brought upon a con¬ 
tract is not barred by res judicata under s. 2, 
Act Vlll of 1869, by reason of an order for 
ejectment obtained upon an application under 
s. 25. Act X of 1959, such an application not 
being a suit. Tlio only suits for ojootment 
contemplated by Act Vlll (B.C.) of 1869 are 
those consequent tm the uon-pa> moot of arrears 
of rent, but not a suit for ejectment from land 
assigned for building purposes where the suit 
is brought on a contract by which the defend¬ 
ant is said to have pledged himself to give 
up the land, when required by the plaintiff 
to do so. on receipt of a year’s rent plus 
a certain sum of money on account of coolie 
hire for carrying away the "atolaC* or build¬ 
ing materials. Ramnarain Mitter v. 
norin Chunder Moordafarash, 18 W. 
R. 208. 

(132)— Act X of 1859, s. 25— Dismissal iff 
application to Collector—Decision of competent 
Civil Court—Act VUl of 1869, s. 3.—A refusal 
by a Collector to give assistance under s. 25 of 
Act X of 1869 is not a doterminatiou by a Court 
of competent jurisdiction in a former suit 
within tho moaning of s. 2 of Act VIII of 1859. 

Gocool Chunder v. ali Mahomed, 10 W. 
R. 6. [R., 10 W.R. 295; D.. 3 B.L.R. App., 
114.] 
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Res Judicata —continued. 

- i ,—Competency of Court— continued, 

(133)— Act X 0 / 1859, s. 27— Application to 
Collector to tegistername — Refusal —Suii to set 
aside Collector's order and to register riame— 
Res judicata— Act VIII of 1859, s. 2,—The plain- 
tifis sued to have their names registered in the 
zemiodar’s sberista in respect of certain lands 
purchased by them at an auction sale for arrears 
of rent. They had previously applied to the 
Collector under s. 27, Act X of 1859, but that 
officer had rejected their application. Held 
that the proceedings authorized to be taken 
before the Collector under s. 27 of Act X of 
1859 were not proceedings in a suit and conse¬ 
quently those proceedings were no bar under 
s. 2 of Act VlII of 1859 to this suit. CHANDRA 

Narayan Ghose V. Kazi Nath UoyChow- 
DHRY, 4 B.L.R.F B. 43 = 12 W.R. 30. 

( 134.)—Competent Court-Bengal Act X of 1859, 
5. 2S~Jurisdtction of Collector. -If it was estab¬ 
lished, in a suit under s. 28, Act X of 1859, that 
the defendant’s lakbiraj tenure was created 
prior to 1790, it was immaterial whether it was 
within plaintifi’s taluk or not. Therefore, the 
finding upon the question of parcel or no parcel 
by a Deputy Collector in such a suit was not 
binding on the Civil Court in any suit which 
might thereafter be brought to resume the land 
as invalid lakheraj created prior to 1790, or in 
any other suit. RamnEEDHY BOYDE v. 
Meamut, Marsh 355 = 2 Hay 437. 

(135)—Reg. II of 1819. s. SO-Act X of 1859, 
5. 28— Resumptio^i — Deputy Collector, Jurisdic¬ 
tion of. —A suit brought under s. 30. Reg. II of 
1819 and not under s- 28, Act X of 1859, can¬ 
not be tried by a Deputy Collector who should 
return the plaint and refer the party to the 
Collector who has jurisdiction. GOUREEKANT 

Banerjeb V. Lall Mahomed Mollah, W. 
R.. P.B. 70 = Mar8h 265 = 2 Hay j07. 

(136j—X of 1859, s. 28— Dismissal of 
suit/or ejectment—Subsequent suit for ouster in 
Civil Courts—No bar of suit .— Where a suit for 
ejectment under s. 28, Act X of 1859, was dis¬ 
missed on the ground of absence of jurisdiction, 
a subsequent suit in the civil Court for ouster 
was not barred either by the rule of res judicata 
or otherwise. Baser Mahomed v. Sudder 
Ghazbe. 7 W.R. 97. 

(137)— Act X of 1859, s. 71 —Intervenor — In¬ 
ability to prove receipt of rent—Civil Court de¬ 
cree no bar to rent suit. —S. 77, Act X of 1859, 
applies only to cases in which the plaintifi’s 
right CO receive the rent is disputed, and an ac¬ 
tual and bona fide receipt of rent by the person 
claiming this right is proved. It has therefore 
no application to a case in which, although the 
plaintiff’s right is disputed, no receipt of rent 
by the person claiming the rent has been pro¬ 
ved. [D., 11 W.R. 90.] A decree of a Civil 
Court, in a suit concerning the title, is not of 
itself in all cases a bar to a suit against a tenant 
for rent by the person against whom such decree 
has been obtained. Where a decree of the Civil 
Court clearly adjudicates against the plaintifi's 
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-4.—Competency of Coart— continued. 

right and the Collector .sees that it relates to 
the property in question and is in force, he 
should give effect to such a decree as a bar to 
the plaintiff’s suit for rent, notwithstanding 
that the plaintiff may have an actual receipt of 
rent prior to the time of the institution of the 
suit. MUSSAMUT TaRINEE v. BAMUNDAS 
Moakhep, 1 W.R. 331. [F., 12 W.R. 90; D., 
11 W.R. 90.] 

(138)— Suit for enhanced renf—Mokumiree 
right relied on—Decree of Collector — Subse¬ 
quent suit in Civil Court to establish mokur- 
ruree right —Res judicata— Jumma divided 
into two shares—Cause of action—Splitting up 
of claim, — A suit in the Civil Court by a tenant 
to establish his mokurrurce right brought sub¬ 
sequent to the passing of a decree by the Col¬ 
lector in favour of the landlord in a suit 
brought by him for enhanced rent, in which 
the tenant relied on his mokurrnree right, is 
maintainable unless the tnokurruree right is 
the subject of adjudication in the Revenue 
Court. [R., 7 W.R. 92, 9 W.R, 592, 13 W. 
R. 129 = 12 B.L.R. 282 Note, 2l W.R. 67; D., 
10 W.R. 6.] A claim for rent in respect of a 
jumma which has become divided into two 
shares should be included in one suit. The 
fact of the division of the jumma does not of 
itself justify a splitting of the cause of action. 

OoMA Churn Dutt v. j. Beckwith, 5 W.R. 
Act X, Rul. 3 = 1 Wym. 58. 

(139) —Res judicata — Parties accidentally 
same but legally difierent with different rights 
and interests.—\Yheve the parties are accident¬ 
ally the same persons, but are legally different 
with different rights and intoresis, the decision 
in a former suit brought under Act X of 1859 
against the defendants as the plaintiff’s 
tenants is no bar to the present suit brought in 
the Civil Court against the defendants as the 
plaintiff’s vendors. SHAIK GOLAM AHMED v 

bHAM SOONDUR Roy, 5 W.R. Act X, Rul. 9. 

* 

(140) —Res judicata— Diefum of Revenue 
Court as to b;*na fides of pottah—Suit in Civil 
court.—Quaere:—'Whether the dictum of a 
Revenue Court under the provisions of Act X of 

1859 with reference to the 6ona or other¬ 
wise of a pottah is in any way binding upon 
the Civil Court in a suit in which the bona 
fides of the pottah is put in issue. XUMUR 
ALI V. Dhoya Bibee, S W.R. Act X, Rul. 61. 

(141) —Res }adic3kta.—Pottah—Genuineness^ 

No adjudication in suit under Act X of 1859-- 
Subsequent suit for declaring it a forgery if 
maintainable Court's power to grant less relief 
than that prayed for. —Woera in a suit under 
Act X of 1859 the genuineness of a pottah was 
not formally adjudicated upon, though the 
Collector accepted it as genuine, a subsequent 
suit for a declaration that the pottah was a 
forgery was not barred. [F’,15 W.R. 415,] 
Where a plaint asked for more than the plaint¬ 
iffs were entitled to, the Court could give 
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-4.—Gompeteocy of Coart— continued, 

them such relief as was within its jurisdiction 
and as it deems them entitled to. PlTAUBUB 

Shaha V. RAM Joy Ghose, 7 W.R. 92. 

I 

lli2)^Collateral issue — Estoppel. —The fact 
of a mohurrari potlah coming collaterally in 
issue in ao Act X suit for the purpose of enabl* 
ing the Court to adjudicate upon the question 
of the ^ttiount of rent due, does not imply such 
a decisi'^ii upon the validity or otherwise of the 
mokurrnri as would be an estoppel to a suit in 
a Civil Court. JANESWAR DAS v. GULZARI 
LAL, 5 B.L,R. 666. Note = ll W.R. 216. [R., 
18 A. 270. F.B.] 

(143) - Res judicata— Incidental finding by 
Revenue Court^Effect. —Where, in a former 
suit under Act X of 1859 between the same 
parties, it has been decided by a Revenue 
Court that a pottah is a genuine instrument, 
and that finding has not been come to upon 
any distinct issue regularly laid down as to the 
genuineness or otherwise of the pottah. but is 
a mere incidental finding, aCivil Court will not 
be debarred from going into the question of the 
genuineness or otherwise of the pottah in a 
subsequent suit to cancel the pottah on the 
ground that it was a forgery. SHIR PERSHAD 
PANAH V. MUDDUN MOHUN DOSS, 18 W.R. 

415. 

(144) — Rent suit —Res judicata— Act VIII 
(B.C.) of 1869 — After Act VIH (B.C.) of 1869 
came into force, the plaintifi sued in a Civil 
Court to recover from the defendants rent which 
he claimed to be due in respect of certain land 
at enhanced rates. The defendant pleaded 
(among other objections) that a portion of the 
land was lakhirajox rent free land. The plaint¬ 
iff relied on the decision in a previous suit in 
tho Collector's Court, under the old Rent law, 
Act X of 1859, by which it was expressly deter¬ 
mined that this land was not lakhiraj, and that 
the plaintifi had a right to enhance the rent, 
although it was held that no decree for rent at 
an enhanced rate could be given in that suit, 
as tho evidence on tho question of rates was 
defective. The question referred for tho deci¬ 
sion of the Full IBonoh under these oircum- 
stancoa whether tho decision in that former 
suit in the Colleotorato Court, that the land 
was not lakhiraj, was conclusive as regards that 
issue in the present suit. Held by tho Full 
Bench {Jackson J., disssnfmt;) that the decision 
was not oonclusivo, but was evidence, and that 
the Civil Court was of course bound to give 
weight to the decision of the Collector’s Court. 
Per Jackson, J .— A decision in a previous and 
similar suit, upon an issue raised substantially 
in the same manner by parties in Revenue 
Courts, is binding upon them as evidence in a 
subsequent suit, which, but for the passing of 
Act VIII (B.O.) of 1869, would also have been 
brought in a Revenue Court. HuRRi BANKER 
MOOKEBJEE V. MUKTARAM PATRO, 18 B. L. 
R. 238-24 W.R. 184, P.B. [F., 3 0.146 = 1 0. 
L.R. 35, F.B.;7 C.LJ. 202; D., 17 0.721]. 


Res Judicata —continued. 
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(145) — Civ, Pro. Code, s. 13 — Court of 
competent jurisdiction. —The defendants in this 
oase sued in the Revenue Court to set aside a 
mortgage executed by one Jumma, an occupancy 
tenant, in favour of the present plaintifi. The 
present plaintifi then denied the ownership of 
the defendants. The Court found the issue 
as to ownership in favour of the then plaintiffs 
and decreed their claim. The present plaintiff 
brought this suit in the Civil Court for a declara¬ 
tion that tho land was his property. Beld, 
that the present suit was not barred by s. 13 
of the Civil Procedure Code. The former suit 
was exclusively triable by the Revenue Court 
under s. 77 (3) (/i) of the Punjab Tenancy Act, 
for tbo proper trial of which the Court had to 
decide incidentally every point, e.Q>, that 
relating to the right of ownership of the then 
plaintiffs in the disputed land which was 
ohallengod, which required to be disposed of 
before tbo main question before the Court 
could be taken up, but tbo decision on suoh a 
point was not binding on the Civil Court, the 
Revenue Court not being competent to try tbo 
present suit. SULTAN HABIB-ULLAH KHAN 
V. MOHABAT Khan. 170 P.L.R. 1901 = 68 P.R. 
1901. (8 W.R. 175, F.B., 11 C. 301, P.C., F.) 
(R.,54P.R. 1904.12 P.R. 1909 = 73 P.W.R. 
1908=12 P.L R. 1909, 92 P.R. 1902, F.B.= 
16 P.L.R. 1903; Disc,, 54 P.R. 1904.] 

(146) —Ciu. Pro. Code, s. 13—Suif for decla¬ 
ration of plaintiff's ri^ht os lessee. — A suit was 
brought to obtain a declaration of the plaintiff’s 
right, as lessee of tbo zemindar, in respeot of a 
oortain portion of tho tank land. Tho suit was 
resisted by the defendants on the ground that 
they wore entitled to tho land as oocupanoy 
tenants. It appeared that in a former suit 
between the parties, in which tho question at 
issue was a right to damages for price of certain 
wator-Duts, the produce of the tank, a decision 
was given that the plaintiff was entitled to the 
damages claimed by him. Held that the 
former suit was a suit of the nature oognizable 
by the Small Cause Court, that the only 
dcoreo that could bo given in that oase was a 
deoreeforthe damages claimed, and that the 
mere fact that there was an incidental deter¬ 
mination as to tbo rights or position of the 
parties in respeot to tho land, furnished no bat 
to the entertainment of the present suit. 
CHET RAM V. GANGA, A.W.N. 1886. 44. [P., 

4 A.L.J, 517 = A.W.N. 1907, 218.] 

(147) — Suit for rent of a Synall Cause ttafure 
— Incidental defeminflfion of fifie 

Res judicata.—The incidental decision on a 
question of title in a suit for rent of a Small 
Cause nature is not ras judicata when the same 
question arises in a subsequent suit on title. 
INAYAT Khan v. Rahmat Bnu, 2 A. 97. [Pm 
A.W.N. 1907, 218 = 4 A.L.J. 517.] 

(148) —Res judicata—Pr^uious Small Cotwa 
suit—Incidental dsfermination of (tfle — Siihes- 
quent suif for decZarofion. — A deoision in A 
former suit which was of the nature of a eui 
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-—Competency of Coart—con^inu^^i, 

cognizable by a Court of Small Causes, on a 
question of title incident to the determination 
of the suit, is not conclusive or a bar to the 
parties raising the issue in a subsequent suit. 
RaHATALIv. ALLADI, A.W.N. 1883,203. (2 
A. 97, R.) [R., 4A.L.J. 617 = A.W.N. 1907, 
218.] 

(149)—Cii). Pro. Code, s. 13— Suit of (he 
nature cognizable by a Small Cause Court — 
Incidental determination of a question o) title .— 
Held that the incidental determination, in the 
course of a suit of the nature cognizable by a 
Court of Small Causes, of a question of title, 
does not operate as rts judicata and prevent 
the same question being litigated afresh m a 
Court competent to decide it. Anwar ALI v. 
Nur-UL-HAQ, A.W.N. 1907. 218 = 4 A.L J. 
517. (A.W.N. 1888, 203, A.W.N. 1886, 44,2 
A. 97, F.) 

(160)—Ciu. Pro. Code [Act XIV of 1882), 
s. 13— 'Competent to try such subseqitent suit,' 
meaning oj —Prior suit not appealable, decision 
of issue in, not res-judicata in subsequent 
appealable suit. —A previous judgment deliver- 
ea by a District Court in a Small Cause suit 
between the same parties, cannot, for the 
maiters and purposes of a subsequent original 
suit between them, be deemed to operate as 
res judicata* For the purpose of establishing 
a prior decision as res judicata, the whole series 
of possible proceedings up to the highest avail¬ 
able ordinary tribunal must be looked to; the 
words “competent to try such subsequent 
suit” in s. 13 of the Civ Pro. Code, must be 
construed to mean competent lo try the suit 
or issue on account of its nature with conclu¬ 
sive efiect, since, otherwise, the higher juris¬ 
diction provided by the Code would be excluded 
by the lower. In the present c^se, the former 
decision in the Small Cause suit, passed by the 
District Court, could not be appealed against 
the High Court, and thus though the District 
Court was in one sense competent to try the 
subsequent suit, and did try it, yet it was not 
competent to try the subsequent original suit 
as it had tried the earlier one. BHOLABHAI 
V. ADESANG, 9 B. 75. [Diss., 26 C. 671 = 2 
C.W.N. 297; Hot F., 28 0. 78 = 5 O.W,N. 483; 
F., 5 Bom. L.R. 742 ; Appr., 29 M. 195, F.B. 

= 16M.L.J. 41 = 1 M L T. 26 ; R., 1 G.P.L. 
R. 92, 13 B. 224, 11 A. 148. 15 B. 104. 15 M. 
Ill, 2 M.L.J. 36, 1 C.W.N. 687. 24 B. 456, 

L. B.R. 1893-1900. 653, 26 B. 625, 54 P.R. 
1904, 57 P.R. 1907 = 66 P.W.R. 1907.J 

(151)— Previous decisions on Small Cause 
suits —Res judicata.— Decisions in previous 
suits in the nature of small causes, in which 
there was no right of second appeal, could not 
operate as res judicata in subsequent suits. 
GOVIND bin LAKSHMAN SBET ANJORLEKAR 
V. Dhondbarav fcin GANBARAV TAMBYE, 

18 B. 104. [Not F., 28 0. 78 ; F., 29 M. 195 = 
16ML.J. 41 = 1M.L.T. 25;R., 15 M. Ill, 17 

M. 168, 18 M. 189, 1 C.W.N. 687, 5 Bom. L. 

R. 742, 54 P.R. 1904, 57 P.R. 1907 = 66 P.W. 

R. 1907.] 
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(152) — for declaration of title—Dismissal 
of suit for damages by Small Cause Court, 
effect of, on plaintiff^s tttle.^A suit for damages 
in the Small Cause Court, alleging that the 
defendant had cut down a tree standing on 
plaintiff’s land was dismissed on the ground 
the plaintiff had no right to the land. In a 
subsequent suit by the plaintiff for declaration 
of his title to the land, held that the deoition 
of the Small Cause Court did not conclude the 
plaintiff in the matter of his title, but that it 
clearly gave him a new cause of action by the 
defendant setting up an adverse title. CHUN- 
DBR NARAIN MOJOOMDAR V. PRITHANUND 
ASRAM, 12 W. R 290. 

(153) — Mortgage —Swi^o enforce lien—Prior 
decree on mortgage-bond by Small Cause Court 
— Right of vendee of mortgagor to question 
mortgage by a mortgagee to enforce 
his lien on the mortgaged property. The 
defendant was the purchaser of the mort¬ 
gaged property from the mortgagor. The 
point for consideration was w'heiher the defend¬ 
ant was precluded from questioning the mort¬ 
gage by reason of the existence of a decree in a 
suit on the mortgage-bond brought by the 
plaintiff against the mortgagor in a Court of 
Small Causes prior to the sale to the defendant. 
Held that as a Small Cause Couit has no 
jurisdiction to decide as to any lien upon im¬ 
moveable property, the decree passed by that 
Court was only relevant as showing that the 
defendant at that time owed the money in 
question to the plaintiff. It was therefore open 
to the present defendant to quesfion the 
execution and bona fides of the document as 
affeC'ing the property which he had purchased. 
POHOLl MuLLICK V. PUKBER OHUNDER 

PaTNaIK, 22 W R. 349. 


(15i)—Res judicata—Civ. Pro. Code, s. 13— 
Jurisdiction to try subsequent suiL—Decision of 
tiile in a rent suit.—Held that an incidental 
decision ou a question of title given in a suit 
for rent does not constitute aresywdicafa on a 
question of title to the property itself, when 

the Court which came to that decision bad no 

jurisdiction to try the subsequent suit. JlWAN 

Das V. Umar. 54 P.R. 1904. (25 0. 136 26 C. 

428, P. B., 9 B. 75, 15 B. 104, 15 M. Ill, 18 

M. 189, 6 C.W.N. 66, 20 P.R. 1891, F.B., 68 
P.R. 1901, R.) • . o 




A 




# . ^ficiueTicciuy v/ 

matter in issue in Small Cause suit—Binding 
character of decision in subsequent suit relating 
to different maffer.—Where m a Small Cause 
suit a matter in issue was incidentally decided, 
the decision did not operate as res judicata in a 
subsequent suit relating to a different subject- 
matter, inasmuch as there was no appeal from 
a decision of a Small Cause Court. Raman 
Nambiar V. Pakar, 2 M.L.J. 86. 


(166)— Jurisdiction —Suit for money — u> 
determine right to extrashareof offerings—Small 

Cause Court —Res judicata.—Where a suit 
though ostensibly launched for the recovery of 
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-4.^Gon]petenoy of Court— continued. 

a sufu of money on account of an extra share 
of oSerings of a certain shrine, claimed by the 
plaintiff, was in reality instituted for the 
purpose of establishing a right to such extra 
share, held that it was not one that could be 
hoanl in a Small Cause Court. Though the 
right of the plaintiff's father to an extra share 
in ihe offerings of a certain shrine farmed a 
part of the claim in a previous suit decided by 
the Political Agent at Ambala, yet, as the 
jurisdiction of the Political Agent did not 
extend to territory under the rule of Raujit 
Singh, and as the bhrine in question was then 
subject to the Lahore Government, a right to 
share in its offerings could not be establh^hed 
by the judgment in the previous suit, The 
plea of res judicata based on the previous deci¬ 
sion was therefore untenable. SODI BriJ 

Bullab Singh v. Sodi Kartar Singh. 41 
P.R.1872. [Ti.. 71 P.R. 1876. 74 P.R 188G; 

D., 73 P.R. 1877.J 

See Ben. Act VIII of 1869, s. 38. 10 C. 
507. 

Decision of a Court of Revenue as to pro¬ 
priety of patta or landlord’s title, when res 
judicata^See Mad. ACT VllI OF 1865, s.U, 17 
M.L.J. 518 = 2 M.L.T, 455 = 30 M. 510. 

Collector’s decision under s. 13 of Madras 
Act III of 1895 Subse quent civil suit barred 
—See Mad. Act hi of 1895, 30 M. 320. 

See U. P. ACT XIX OF 1873, ss. 63, 68. 1 A. 
L.J. 9. 

Partition, suit for—Question of title, deci¬ 
sion of Revenue Court upon, jurisdiction of 
Revenue Court-See U. P. ACT XVII OF 1876, 
8S. 74 and 75, 2 0 C. 351. 

Proprietary title—Decision of Revenue Court 
—Subsequent suit in Civil Court —5ee U.P. ACT 
XII OF 1881, 1 Ind. Cas. 517. 

Decision of question of title by Court of Re¬ 
venue—Subsequent civil suit fur declaration of 
title—See U P. ACT XII OP 1881, ss. 36, 39, 
95. 96. 18 A. 270. P.B. = A.W.N. 1896, 59. 

See U.P. ACT XII OF 18H1, s. 43, 25 A. 282 
= A.W.N. 1903. 40. 

Suit for profits in a Revenue Court Deter¬ 
mination of title by the appellate Civil Court — 
Subsequent suit in Civil Court as to title—Deci¬ 
sion of appellate Court is no b:tr to tho subse¬ 
quent suit—See U. P. ACT XII OF 1881. 8. 93, 
A.W.N. 1905, 103 = 2 A.L.J. 283 = 27 A. 569. 

Determination by Revenue Court of question 
of proprietary title—Suit in a Civil Court- 
See U. P. ACT II OF 1901. R. 199, A. W. N. 
1907. 1. 

Competency of original Court which decided 
the former suit must bo looked to—See EJECT¬ 
MENT. Suit for, is O.L.J. 668. 


Res Jud/cafa—continued. 

4 ,—Competenoy of Court— concluded. 

See Kabudiat—General, 6 W.R. Act X, 
Rul., 93- 

Decision in Munsiff’s Court will not bar suit 
cognizable by Bub-Court only—See Rent, 9 0, 
W.N. 656. 

-S.— Estoppel by Judgment. 

See ESTOPPEL. 

(1) —Jurisdiction of Court passing former 
judgment — Enquiry into. —The Court in which 
the plea of res judicata may be urged can 
enquire into the jurisdiction of the Court which 
passed the former judgment, so far as to see 
whether that judgment is, on the facts on re¬ 
cord, not void on the ground of want of juris¬ 
diction. MULVIE ROWNAE ALLY V. THE 

Burma RaivjWay Comp\ny, Ltd., 2 L.B.R. 
24. f22 W.R, 361. 6 C.W.N. 825, F.) 

(2) —Bar of decision based on erroneous vieto of 

law. —A decision is no less a res judicata though 
it may have been founded on an erroneous view 
of the lavv or a view of the law which has 
been subsequently overruled. Parmu SAO v. 
Gobrya, 14 C.P L R. 109. (10 C. 1087, F.) 

(3) —Prior suif determining legal tffect of 
document-bar of subsequent suit for rectifi¬ 
cation.—Whoro the legal effect of a document 
has been put in issue and determined in a prior 
suit, a subsequent suit for the rectification of 
it does not ho. ADANKI GOND v. KANHAIYA- 
LAL. 15 C P.L.R 167. 

(4) — Raising value of suit to avoid bar of rea 
judicata.—It is not open to a litigant to get 
rid of tbo bar of res judicata by raising the 
value of the suit to an amount exceeding the 
jurisdiction of the Court which first disposed ol 

it. Chaodhart Dal Chand v. thakur 
Sham Singh. 10 C.P.L.R. 89. (8 B. 31, F.\ 

8 0.P.L.R 86,8 M.H.C. 14. 2 M. 400, 1 LA. 
84, 10 G. 697, R.) 

(51— Civ. Pro Code. 1882, ss. 13, 522—Decree 
in terms of award whether operates as res 
judicata. —A judgment and a decree of a Court 
passed under a. 522 of the Civ. Pro. Code 
according to an award, can constitute res 
judicata. It has often bo:^n held that a judgment 
by consent cannot bo re-opened because such a 
judgment is intended to put a stop to litigation 
between tbo parties just as much as a judgment 
which results from the decision of the Court 
after the matter has boon fought to the end, A 
fortiori, a judgment and decree passed, after 
solemn investigation by arbitrators, on the 
award, may constitute res judicata. VYANKA- 
TESH CHIMAJI y. SAKHARAM DAJI, 21 B. 
465. [Appl, 2 0.0. 28.3 

(G)— Decision us to status of endownient^Suit 
for possession. —In 1801, A, tho shebait and pro¬ 
prietor of tbo gadde of a debsheba at K. alie¬ 
nated part of the land by deed of gift to B, foe 
tho purpose of founding a sheba at 0, which 
was accordingly done. In 1823 the then 


1325 


THE ALL INDIA DIGEST. 


1326 


l^es Judicata —oontinued. 

-3.—Estoppel by Judgment—coniinw^d. 

shebait of the debsheba at K filed a suit for the 
recovery of the gifted lands against the shebait 
of the sheba at C and, in that suit, it was 
declared that the sheba was independeot of the 
debsheba, and thus the plaintifi was referred to 
a regular suit. lo 1861, the then shebait of 
debsheba brought a suit for recovery of tbe 
lands against the then sheba of the sheba. 
Held that the decree in tbe former suit 
operated as an estoppel against the plaintifi. 
KISSNONUND ASHROM DUNDY v. NURSING 

Doss Byragee. Marsh 485. 

["ILandlord and tenant—Regular suit to 
establish right to rent dismissed—Rent not paid 
subsequently—Suit ior rent. —Where tbe plaint¬ 
iff, having in 1853 endeavoured to establish 
bis right to take rent from tbe defendant by a 
regular suit, failed to establish his right, and 
from that period no rent had been paid by the 
defendant nor had he in any way recognized 
the title of the plaintiff, a subsequent suit for 
rent does not lie. SOOKHA NUND v. NUNDOO 

Singh, 2 Agra 221. 

(8|—Res judicata—Benf swii—i?afe of rent^ 
Decree tor rent of previous years—Decree for 
amount admitted by defendant. —In a former 
suit for reut, tbe Court came to a decisive find¬ 
ing as to what was the proper amount of rent 
payable by tbe defendant to the plaintiff, 
and gave the plaintiff a decree not for tbe 
amount claimed by him but for tbe amount 
and at the rate admitted by tbe defendant. In 
a. later suit brought by the plaintiff for rent of 
subsequent years at the same rate as in tbe 
former suit, held {Milter, J., dissenting) that, 

- unless it was shown by the plaintiff that some¬ 
thing bad occurred since the former decision to 
alter the rate of rent, he was only entitled to 
tbe rate of rent decreed in the former suit, and 
that the decree in the former suit operated as 
res judicata as to the proper rent payable by 
the defendant. JBO LAG SINGH v. SURFUN, 

ii C.L.R. 483. (7 C. 298 = 8 C.L.R. 310. D.\ 
23 W.R. 35, 3 C. 383, 4 0. 790, JR.) [R., 19 
C. 666.] 

(9)— Suit for refund of excess of rent after 
suit for arrears of rent. —The defendant (a 
zamindar; refused to receive rent from tbe 
plaintiffs, talukhdars, at the rate asserted by 
the latter, who therefore deposited the amounts 
from time to time in the Zillah Court. The 
Zamindar, having drawn out these amounts, 
sued for arrears of rent, alleging that tbe money 
paid into Court covered only the principal and 
interest for a certain period, and obtained an 
ex parte decree. In a suit brought for a refund 
of the money paid into Court, which had with¬ 
out tbe .plaintiff’s consent been irregularly 
carried to the account of interest,— held that 
the claim was barred as res judicata. GOBIND- 
NAUTH SUNDYAIiV. ROMANAUTH THAKOOR. 

1 Hay 501. 

{10)~Judgments not “ inter partes"^ admiS’ 
tibility in evid&nce of—Evidence Act (I of 1872). 


Res Judicata —continued. 

-3.—Estoppel by Judgment— continued. 

—It was held by a majority of tbe Full Bench 
{Milter, J., dissenting that a judgment m a 
former suit, which is neither a judgment in 
rem^ nor one relating to matters of a public 
nature, is not at all admissible in evidence 
under any section of the Evidence Act in a 
subsequent suit, not between the same parties 
or those claiming under them, though the 
party against whom the judgment is ( ffered 
in evidence was a party to the prior suit. 
Milter, J however, held that such a judgment 
would be admissible in evidence under s. 13 
and also under s. 11 of the Indian Evidence 
Act. Gujja Lall V. Fatteh Lall, 6 C. 
171=6 C.L.R. 439. [F., 4 A. 92 = A.W.N. 

1S81, 137, U C. 562, 12 0. 207, 13 C. 352 
F.B., 11 M. 116, 12 A. 1. F.B.,D; 12 M. 9, 10 
A. 585 = A.W.N. 1888, 242, 15 M. 19, 18 M. 
73, 23 C. 693; Appl.,11 C.L.R. 528; R., 10 
B 439. 15 C. 233, 25 C. 522, F.B . 24 B. 591. 
9 C.W.N. 403, 56 P R. 1906, 8 C. 985.] 

(ID—S. 13—^cfXlVof 1882, Civ. Pro. Code 

Res judicata— Cause of action. —A second suit 
brought by the plaintiffs, for ejectment and 
declaration of title to certain land, against a 
purchaser of the same from a Municipality 
would not be barred on account of the dismissal 
of a prior suit brought by the plaintiff’s pre¬ 
decessor iu title to recover possession of the 
same land from the Municipality, which had 
stacked stones thereon. MODHU SUDAN 
KUNDU V. PROMODA NATH ROY, 20 C. 732. 

(121—Mesne profits—Details of amount not 
set forth—Right to deduction —Res judicata.— 
Where the Court allowed a certain sum in the 
decree as the annual mesne profits of the laud, 
but the details of the sum were not set forth in 
the judgment of the Court, and it was therefore 
impossible to say that the right to a particular 
deduction claimed by the defendant was adjudi¬ 
cated on by the Court, held that the rule of 
res judicata had no application to the question 
as to the particular deduction claimed by the 
defendant. Kachar AD.aCHELA v. SHA 
Oghad Bhai Thakarshi, 17 B. 35. 

(13) —S. 13, Civ. Pro. Code, 1882—Pnor 
decrees awarding cess at certain rates—Value 
of. —The amount of cess payable by landlords 
and tenants is not fixed for all time. It is a 
variable quantity changing from Jyear to year 
according to circumstances. Therefore, decrees 
for cesses obtained in previous suits, at a cer¬ 
tain rate for a particular year, do not have the 
effect of res judicata, in a subsequent suit for 
cess for other years, at a higher rate. But 
these decrees are admissible in evidence, and 
may raise a presumption in favour of the 
defendants. Rickett v. RAMESWAR Malia, 

28 C. 109. 

(14) — Decree for rent in previous suit —Res 
judicata—Landlord and tenant.-A decree iu a 
previous rent-suit by an ijardar does not oper¬ 
ate as res judicata on the question ef the exist¬ 
ence of the relationship of landlord and tenant 
arising in a subsequent suit for rent brought by 
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Res Jadicata —continued. 

-9.—Estoppel by Judgment— continued, 

the superior landlord. The decision in that 
suit, where tbo rate of rent was not in issue, 
does not operate as res judicata in the subse¬ 
quent su r, against the tenant regarding the 
amount o( the rent claimed BALARAM Mon- 
DUL V. Kartick Chandra Roy Chaud- 
HDRI. 4 C.W.N. 161. (19 C. 656, 20 0. 505, 
F.) 

(15) —Ciu, Pro. Code, 1859, s. 2 ~Rule in 
Duchess of Kingston's Case—Applicability to 
India — Judgment of Revenue Court — Res 
judicata. — There is nothing teohnical or 
peculiar to the law of England in the rule laid 
down in the Duchess of Kingston's Case. A, 
as vendee of certain property, brought a suit in 
the Revenue Court against B the vendor for 
-arrears of rent, the claim being based on a 
kabuliyat. B set up an ikrarnamnh (said to 
have been simultaneously executed with the 
sale deed) under which be claimed to hold a 
certain portion of the land rent free. This 
ikrarnamah was denied by A. The kabuliyat 
not having been proved, the suit was dismissed 
by the Revenue Court which hold the 
ikrarnamah to be valid. B subsequently sued 
for redemption contending that the sale-deed 
and the tkrarnamah simultaneously executed 
constituted a mortgage. The question arose 
whether the finding in the previous suit with 
respect to the xkrarnamah was not res judicata 
and whether A could not question its validitya. 
Held that there was noquesiion of res judicata. 
The ultimate decision of the claim for root did 
not turn upon the validity of the i/crarnnwa/i. 
But if the judgment of the Revenue Court had 
been final m the matter before it, its incidental 
finding that the ikrarnamah was a valid 
instrument would not bo conclusive between 
the parties in the present litigition. For the 
question before it was not the issue now raised 
between the parties ; aud its decision was not 
that of a Court competent to adjudicate on a 
question of title, for it had only a special 
jurisdiction to try summsry suits for the 
recovery of rent. KHUGOOWLEE SlNGH v. 

Hossein Bux khan. 7 B L R. 673 = 19 W.R. 
P.C. 30 = 6 M J. 146 = 2 Suther 404 = 2 Sar. 
649. [R.. 19W.R. 322, 24 W.R. 154.P.B.= 
15 B.L R. 238 GC. 406 = 7 C.L.R. 251, 9 C. 
439, 9 B. 75. 18 A. 270. L^B., 7 C.L.J. 202.] 

(16) — Decision as to amount of layid held as 
UnanL—lu an action for rent, defendant 
pleaded,^ by way of estoppel to part of the 
plaintiff's claim, that, in a prior action for 
rent previously duo, brought by the plaintiff 
against tbo defendant, it had boon found that 
the defendant was tenant to the plaintiff of a 
less quantity of land only than that in respect 
of which the plaintiff claimed rent in his suit. 
Beld that there was no estoppel, and that the 
plaintiff might show, notwithstanding such 

previous judgment, that the defendant was in 

occupation of the larger quantity. OJOODHYA 
Persad v. BHUGWANTAJAH. Marsh, 12; 

Bhuqwantajah V, Ojoodhya Persad. 

Hay. 81. 


Res Judicata—continued, 

-5.—Estoppel by Judgment^onfinued. 

(17) — Act XIX o/ 1863—— Receipt of 
fixed money bij—Effect ,—Plaintiff (a widow), 
who was in receipt of a fixed sum of money 
for many years, sued for partition of her share. 
The lower appellate Court, on the strength of 
a former decree which declared that she had 
no claim to share in the profits after having 
accepted a fixed maiotecaoce, decided that she 
was not entitled to any share. Beld, that the 
former decree decided nothing more than that 
the widow could recover no more in the share 
of profits in respect of the share claimed ; and 
that it did not rule that such fixed payment 
represented a mere claim to maintenaDoe and 
no substantial right or interest in the property 
itself, so that, on partition, she must be 
regarded as having no claim to share in the 
land ; that the question should be investigated 
afresh, whether the alleged payment represent¬ 
ed merely a right to an amouut. with no right 
to a share in the land, in which case the 
widow as well as her son would be bound, or 
was merely a matter which the widow herself 
bad assented to, in which case the decree 
establishing it should not be extended beyond 
her life. MuSSUMAT MAN KOONWAR v. 
DILAWUR HOSSEIN KHAN, 1 Agra ReY. 36. 

(18) — Adopted son of Hindu widoiv — Title.— 

A plaintiff who sues to obtain property which 
belonged to a Hindu widow, on the ground that 
he IS the adopted son uf a brother of the decea¬ 
sed husband, is not barred from setting up his 
title, because, in a former suit against the same 
defendant for other property, it was decided 
that bo was not the adopted son of that brother. 

kripauam V. Bhagwan Das, 1 B.L R. A.C. 
68 = 10 W.R. 100. [Overruled, 1 0. 144 j 

Disappr, 4 C. 199, P.C.] 

(19) —Cio. Pro. Code, 1882, s, 433—Res judi¬ 
cata— Suit for maintenance —TipperaA.—The 
Maharaja of Hill Tipperah which is an inde- 
pondont Sovereign State, was sued for main¬ 
tenance It was found that in a former suit 
tried in British India in respect of the same 
claim, the Court hau ordered the amount of 

I the maintenance, for which it gave a decree, to 
bo paid by the Maharaja and from his estate ol 
R which was in British India. Held that the 
suit not being a suit for immoveable property 
would not lie ; and, further, that the decree in 
the former suit was not res judicata to show 
that the maintenance claimed in the present 
suit was a charge on the zamindari of R so as 
I to give the Court jurisdiction under ol, (c) of 
s. 433 of the Civ. Pro. Code. BiR OHUNDBB 
MANIKHYA V. ISHAN CHUNDER TAGORE, It 

C L.R. 473. 

(20) — Proceeding under Probate and Ad^ 
minisfrafion Act, nafure o/—Consfrticfion of 
will, finding of Court on —Res judicata—‘Ss. 19 
and 69, Act V of 1887 (Probate and Adminta- 
frafion)—S. 41, Actlof 1872 (EvideHoe).—In * 
proceeding upon an application for probate of a 
will, the only question which the Court is 
called upon to determine is whether the wUl ifi 
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3>—Estoppel by Judgment— concluded. 

true, or not, and it is not the province of the 
Court to determine any question of title with 
reference to the property covered by the will. 
A proceeding under the Probate and Adminis¬ 
tration Act is not a suit properly so called, but 
takes the form of a suit according to the pro¬ 
visions of the Civil Procedure Code. (4 C. 1, 
i2.) That being so, the dnding ofn Court on 
the construction of a will being incidental and 
for the purpose of determining the question of 
the representative title of the applicants, can¬ 
not be regarded as concluding a party to an 
application for probate, by res judicata, from 
obtaining a construction of the will in a suit 
brought by him. ARUNMOvr Dasi v. MOHEN- 
DRA Nath WadadAR, 20 C. 888. [Appr., 
19 A. 458 = A.W.N. 1897. 106 ; i2., 25 C. 354, 
L.E.R. 1893—1900, 653, 28 3.644 = 6 Bom. 
L.R. 966; F.. 5 L.B.R. 79.] 

(21) —Application for probate — Refusal to 
grant probate, effect of—Subsetpient suit by 
executors, whether barred by res judicata—Pro- 
bate and Administration Act (V of 1981), ss. 12, 
59.—The circumstance that a Court has refused 
grant of probate of a will cannot render pro¬ 
bate necessary in cases in which it may be 
optional for the party interested under the will 
to apply for it or not. It merely relegates the 
parties to ibeir former position. The High 
Court, therefore, refused to uphold the conten¬ 
tion of the appellant’s pleader in this case, 
that, as the grant of the probate under the Act 
is conclusive proof, so long as such grant re¬ 
mains unrevoked, of the title of the executors 
and of the genuineness of the will admitted to 
probate, a similar consequence, in the opposite 
sense, must flow from the refusal of tb© Court 
to grant probate- From a refusal to grant a 
probate, it by no means follows that, m the 
opinion of the Court, the will propounded is 
not the genuine will of the tejtator. Under 
the provisions of Act VII of 1889, such a 
refusal, until a fresh application has been 
successfully made, may operate to prevent the 
executor recovering the debts due to the 
deceased, but it cannot have any other 
disabling eSect such as that of barring a subse¬ 
quent suit by the executors filed as persons 
beneficially entitled under the will for a 
declaration that the property of the deceased 
belonged to them and for an injunctioa to 
restrain interference in their enjoyment of it. 
The conclusive nature of probate granted rests 
on the declaration by the Legislature as ex¬ 
pressed in ss, 12 and 59 of Act V of 1881. 
There is, however, no section declaring that 
any corresponding result, in an opposite sense, 
shall fiow from the refusal to grants it. 

Ganesh Jagannath Dev v. Ramchandra, 
21 B. 363. [F , 2 N.L.R. 123; R., 14 C.W.N. 
924 = 12 G.L.J. 185 = 7 lad. Gas. 126.] 

See Evidence act, 1872, ss. 13, 40,4i, 42, 
43, 3 B. 3. 

See Grant—CONSTRUCTION, 18W.R. 469. 

0. VIII-84 
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-6.—Jadgmeota on 

Effect of. 

(1) —Res judicata— Former suit not tried on 
merits—Beard and determined"-^Act VIII of 
1869, s. 2.—Where the former sait.has not been 
tried on the merits but was summarily dismiss¬ 
ed, a subsequent suit, though on the same 
cause of action, and between the same parties, 
is not one on a cause of action which has been 
heard and determined by a Court of competent 
jurisdiction in a former suit. ShOKHEE 

Bewah V. Mehdee Mundul, 9 W.R. 327. 
[F., 12 M. 500 ; R., 6 B. 482 ; 8 A. 282 = 
A.W.N. 1886. 119,3 C.P.L.R. 3 ; D., 12 C. 
563.] 

(2) Civ. Pro. Code, s, 13—Dismissal of pre¬ 
vious suit on preliminary point—Second suit not 
barred by res judicata-—To conclude a plaintiff 
on the ground of res judicata, it is necessary to 
show, ijot only that there was a former suit 
between the same parties, for the same matter, 
and upon the same cause of action, but also 
that the matter in issue has been heard and 
decided in the former suit. 8o, where the 
former suit itself had been summarily dismiss¬ 
ed as premature without being tried on its 
merits, the second suit for the same purpose 
cannot be barred by res judicata. Rami- 
REDDI V. SUBBAREDDI, 12 M. 500. 

('^)—Res judicata—jE/card and finally decided 
—Deciding on mere perusal of evidence in a prior 
suit. To support a plea of res judicata, it is 
not enough tnat the parties are the same, and 
that the same matter is in issue. The matter 
muht have teen "heard and finally decided.” 
A subsequent suit is not barred, if the prior 
suit was dismissed by reason of defective parties 
and because a declaratory decree could not be 
made. [R., 20 A. 110, F.B.] Qatzre.—Whether 
the High Court were right in assuming on the 
mere perusal of the evidence in the first suit to 
decide a case which was not before them and 
on which they could n >t have heard any argu¬ 
ment. Sheosagar Singh v. sitaram 

SINGH. 24 C. 616, P.C. = 24 I.A. 50 = 1 C W.N 
297 = 7 Sar. 124. 

{^)—Req. XXVI of 1814-Cit;. Pro. Code, 
1859, ss. 2. 118—Dis?«issaZ of suit for default— 
Res judicata.—Where a suit under Reg. XXVI 
of 1814 was struck off the file on default, held 
that there was no decision of the suit such as 
was contemplated by s. 148 of the Civ. Pro. 
Code of 1859, and as the suit was not ‘ heard 
and decermined ’ by the Court, a subsequent 
suit between the same parties, and founded on 
substantially the same cause of action, would 
not be barred by s. 2 of the Code. GUNGA 

Ram V. Khem Narain pooree 11 w R 
250. [R., 8 C.L.J. 196.] 

(5 & 6)—Diswiissaf of rent-suit for default— 
Subsequent suit jor possession. —The dismissal 
for default, of a suit for rent, in which the title 
of the plaintifi was also questioned by the 
tenant, would not bar a subsequent suit for 
possession of the land. Gobind Ghunder 
ADDYA V. AFZUL RABBANI, 9 C. 426=12 C L 
R. 29. * ’ 
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Res Judicata —continued. 

-6.—Judgments on preliminary points, 

Effect of —continued, 

(7) —Res judicata— First suit disposed of on 
technical point- —Where the former suit brought 
by the plaintiff against the defendant oo the 
same cause of action, though decided on its 
merits in the Court of first instance, Wr*s 
decide 1 on appeal on a purely technical point, 
it cannot be said that the Ciuse of action has 
already been heard and determine 1 so as to 
operate as res judicata. Ra.TAH MOKOOND 
NARAIN DKO V. JONARDUN DEY BURNICK, 

15 W.R. 208. 

(8) —Res judic ita— suit struck on 
ground of discrepancy. —Where in a former 
suit there was no evidence taken, no orders 
passed and no decision come to on the merits, 
but the ca>je was struck off on the ground of 
discrep-incy between fhe petitioner’s plaint 
and his deposition, this will not ooerite as 
res judicata. GUNQA NaraiN Dass v. 
PUNCHANUNEE DASSEE. W.R. 1864. 163. 

(9) —VIII 0 / 1859, s. ‘2—Res judicata— 
Splitting of causes of action — Civ. Pro Code. 
1859, s. 7.—Dismissal of a former suit for non¬ 
joinder of parties does not bar a subsequent 
suit. [R., 3 C P.L.R. 3.] A suit for arrears 
of rent is not estopped under Act VITl of 1859, 
s. 7, by the fact that plaintiff his split his 
claim, i. e., the juruma. but the circumstance 
that a part of the jummi has been omitted 
would be a bar to plaintMl’s suing subse¬ 
quently for such part. PURSUN GOPAL PAUL 
CHOWDHURY V. POOUNANUND MULLICK. 21 
W.R. 272. [a . 3 C.P.L R. 3 J 

(10) —Oiy. Pro. Code, 183-2, s. 13—Ro.s judi¬ 
cata.—Tho dismissal of a former suit on 
the ground of some technical defect or irregu¬ 
larity and not upon the merits, is not a bar to a 
subsequent suit for the same cause of action. 
It is not every decree or dismissal which will 
operate as rc-s j/tdienfa. and every dismissal of 
a suit does not necessarily bar a fresh action. 
It is also iiecesstry to show that there was a 
decision finally granting or withholding the 
relief sought. \H A. 282. Appl.\ 9 A 155, D.) 
For tho purpvosos of res judicata, no adjudi¬ 
cation can be final unless the parties between 
whom the doctrine is to bo applied were array¬ 
ed on oppo.site sides in the former litigation. 
MUHAiM.MAD ZAHIA KHAN v. MIRDAD IvFf\N 
A.W N. 1887. 246. 

ill)-Dismissal of .S7iit "in present form'*— 
Nature of order—Subsequent suit—Has. judica¬ 
ta—Ciu. Pro. Code, 1882. s. 1.3, cxpl HI.—Tho 
plaintiffs had brought a suit for posso.ssion of a 
pond against the defen lants which suit was 
dismissed in the form in which it had been 
brought on the ground that all tho persons who 
should have hoen made parlies wer^' not joined 
in the suit. Thereupon, tho plaintiffs brought 
the present suit for joint possession of tho bond 
against tho defendants, who objected that tho 
suit was barred by the rule of res judicata. The 
lower appellate Court held the suit was barred 
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under s. 13, Civ. Pro. Code, 1882, as contended 
for by the defendants. The plaintiffs appealed 
to the High Court. Held that the suit was 
not barred. In the former suit, there was 
nothing beard and finally decided within the 
meaning of s. 13, Civ. Pro. Code, 1882, so as to 
operate ns a bar to tbe present suit. It was 
dismissed on a preliminary and technioal point 
and there was no hearing or decision of the 
matter in issue in that suit. With reference to 
the contention urged on behalf of the defendants 
that the suit was barred under explanation III 
to 9. 13. it was held that, in the former suit, 
there was no iotontion on the part of the Court 
of either granting or refusing any relief, not 
was there any a Ijudioaiion of the matter in 
issue. SALIQ RAMPaTHAKV. TIRBHAWAS 

Pathak, A.W.N. 1883, 171. [R„8 A. 282; 
ExpL. 11 A. 187.] 

(12) — Dismissal of sntf on technical ground^ 
Subsequent suit in respect of same matter not 
barred. —When a suit has been dismissed for 
misjoinder or multifariousness or because all 
tbe proper parties have not been joined in it or 
when it has been dismissed oo a purely techni¬ 
cal point, a subsequent suit is not barred. So 
where a morigagoo brought a suit for foreclo¬ 
sure against one of several mortgagors in re¬ 
spect of a portion of the mortgaged property, 
and tho suit was dismissed ou the ground that 
tbe mortgagee could not split his mortgage, 
a suit by him subsequently brought against 
all tho m:>rtgagor.s for the foreolosure of the 
entire mortgaged property was neither res 
judicata undt^r s. 13 nor was barred under 
s, 43. GANPAT RAO V. DOMA PATEL, 3 C.P. 

L R. 3 

(13) — Former judgment on technical ground 
and not on merits —Subsequent suit for same 
cause of action not barred. —A part of the rent 
olaimod in this suit had boon previously sued 
for, and though that suit was decided in plain¬ 
tiff’s favour by tho Court of first instance, the 
lower appellate Court, proceeding wholly on a 
trivial technical defect or irregularity, reversed 
the first Court’s decision. /LM that the pre¬ 
sent suit was not barred by the judgment in 
tho previous suit. Tho cause of action was tbe 
same and the former judgment was pronounc¬ 
ed by a Court (^f ooiupotent jarisdiotioo, but 
tho judgment was inooiiolusive and could not 
bo a bar to tho present suit, because it had 
procoedod wholly on a technioal ground and 
was not determined upon tho merits- RAM- 
NATH ROY CHOWDHRY v. BHAGPUT 

Mohaputter, 3 W. R. Act X, Rul. 110. 

[Appf., 8 A. 282.] 

(14) —Cit). Pro. Code, 1892, s 13( = s. 11, 
new Code}— Res judicata— Judgtnent on preli¬ 
minary point, —Failure of the judgment-debtor, 
despite notice, to appear and oppose an appU- 
cation for attachment and sale in execution 

of a conditional mortgage decree, whioh appli¬ 
cation, however, was dismissed lor want 
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of prosecution, was field not to operate as 
res judicata in a subsequent application for 
execution by the decree-holder, as to the 
■question whether the conditional decree was 
capable of execution before being made abso¬ 
lute, because this question was never before 
in issue and was not judicially treated on the 
occksion of the former application. RAM LAL 
V. Narain, 12 A. 539 = A. W.N. 1890, 97, [R.. 

.5 O.C. 251.1 

Judgments on prtLimina^y points —Dts* 
missal of joint claim on ground of several liabi’ 
lily — Civ, Pro. Code, 1859, s 2.— Whe re a suit 
against several defendants for a joint is 

•dismissed on the ground that the jtimma is 
several, and not joint, the plaintifi is not pre¬ 
cluded by Act VllI of ltj59, s. 2. from after¬ 
wards suing each of them severally for the 
separate jumma. Telokdharee Sahoo v. 
Bissendro Narain Sahee, Marsh 418 = 2 
Hay, 628. 

(16) —Res judicata— Civ. Pro. Code (dct X 
of lb77N s. l^^Dismissal of suit for want of 
jurisdiction. —Where the Court, before dismiss¬ 
ing a claim for want of the Collector’s certificate 
under s. 6 of the Pensions Act, inquired into 
all the issues and even recorded its opinion on 
every one of them, held, that the opinion soex- 
pressed did not operate as res judicata upon a 
subsequent suit on the same cause of action, as 
there was no legal pronouncement on the merits 
of the former case. PutaLI MehetIv. Tul.Ta, 
3B. 223. [Appl, 18M. 466;R., 17 A. 174 
-A.W.N. 1896, 47.] 

(17) - Res judicata — Former suit dismUsed 
for want of cause of action and for want of 
jurisdiction — Subsequent suit after accrual of 
cause of action. —One of the sons of an undi¬ 
vided Hindu father governed by the Mitak- 
sbara law of the Bombay Presidency sued for 
a partition of the moveables and immoveables 
belonging to the family ; and the suit was dis¬ 
missed as regards the moveables on the ground 
that be could not compel a partition tf them 
during his father’s lifetime, and as regards the 
immoveables on the ground of want of jurisdic¬ 
tion. Oq the death of the father, the same 
person brought a suit against his brother for 
partition of the same properties. Held, that 
the former suit did not operate as res judicata 
because in that suit there was no adjuaication 
between the brothers as to their rights in the 
estate arising < n their father’s death. LAKSH- 
MAN DaDA NAIK V. RAMACHANDRA DADA 

Naik, SB. 48. P.C. = 7 C.L.R. 320=7 I.A. 
181 = 4 Sar. 173, 

(18) — Suit against several defendants — Suit 
dismissed for want of jurisdiction against two 
subsequent suits against them in different 
Courts on same cause of acf*o»—Res judicata, 
Civ, Pro. Code, 1882, ss. 42, 43. - The pro¬ 
perty in suit (situated in Surat) was mortgaged 
by defendants 1, 2, 3 to plaintiff who sued all 


Res Jud/cfl/a—continued, 

-6.—Judgments on ppeliminary points, 

Effect ol — continued, 

of them in the High Court of Bombay for re¬ 
covering the mortgage-debt. The liability of 
the defendants under the suit-bond was joint 
and several. On the contention of defendants 
2 and 3 that the Court had no jurisdiction as 
against them, they being residenis of Surar., 
the suit was dismissed as against them and de¬ 
creed against the 1st defendant only (who resid* 
ed in Bombay), The present suit was, there¬ 
upon, instituted by the plaintiff on the same 
mortgage in the Court at Surat against defend¬ 
ants 2 and 8, who contended that tbe suit was 
barred by reason of the previous suit against 
them in the Bombay High Court having been 
dismissed. Held that, there being no decision 
on tbe merits in the previous suit and conse¬ 
quently the proceedings therein in the Court at 
Bombay against defendants 2 and 3 being a 
nullity, tbe present suit against them was not 
barred. BhuKANDAS VijbhukandAS v. 
LALLUBHAI KaSHIDAS. 17 B. 662. [fi., 24 
B. 77 = 1 Bom. L.R. 534, 22 A. 307.] 

(19) — Usufructuary mortgagee — First suit for 
mesne profits—Second suit for possession.— 
Where a usufructuary mortgagee brought a suit 
for mesne profits, which was dismissed on the 
ground that his mortgagor was not in possession 
of bis share in the property which belonged 
jointly to an undivided Hindu family, held, 
that it did not operate as res judicata against a 
subsequent suit by the mortgagee for the posses¬ 
sion of his mortgagor’s share in that property, 
KRISHNAJI LaKSHM.AN RAJVADE V. SiTARAM 
MURARRAV Jakhi, 5 B. 496. 

(20) Former suit dismissed for want of juris¬ 
diction — Subsequent suit not barred —The dis¬ 
missal on tbe ground of want of jurisdiction, by 
the Civil Court, of a suit to eject the defendants 
from tbe fishing ground of the plaintiffs, situate 
below low water-mark, does not operate as res 
judicata so as to tar a subsequent suit by the 
plaintiffs to recover damages from the defend¬ 
ants for fixing their fishing stakes and nets too 
near to those of the plaintiffs. Baban Maya- 
CHA v. NAGU SHRAVUCHA, 2 B. 19. [R., 2 B. 
457, L.B.R. 1872—1892, 233.] 

l21)—Res judicata—suit rejected in 
appeal as being improperly valued —Second suit 
on same cause of action^ AclYill of 1859, ss. 2, 
31, 36, Where the first suit has been reject¬ 
ed by the District Court in appeal on the ground 
that tbe claim was improperly valued, tbe 
plaintiff is not precluded from presenting a fresh 
plaint in respect of tbe same cause of action, and 
the case comes wiihin the spine of s 36 of Act 
VIII of 1859. Tbe former suit was ndt heard 
and determined, for it failed by reas'^o only of an 
informality. There is no expre.^'s power given 
by the - Civ. Pro. Code, to reject a plaint, 
after it has been registered, on ihe ground 
that the claim bad been improperly valued. 
When a suit is, therefore, rejected at any sub¬ 
sequent stage of the proceedings on that 
account, the rejection ought to have only the 
same effect, as if the plaint had been originally 
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rejected, in accordance with a. 31 of the Act, 
when it was presented for registration. DUL- 
LABH JOGIv. NABAYAN LAKHU, 4 B.H.C. 
A C 110. [F., 12 Bom. L.R. 766 = 35 B. 

38; Appl, 8 A. 282 = A.W.N, 1886, 119; B., 
19 B. 507. 23 B. 122.J 

(■^2 )—Indigo trade—Advances of money - Suit 
for balance of accounts—Suit for proceeds of 
itid'iqo. The dismissal oiX’s suitagamst Y for 
H balance due as regards advances made to Y 
and the brothers on account of indigo is no bar 
to the institution ofatuit by Y to recover the 
proceeds of indigo consigned to X, PUNCHA* 
NUN ROY V. MODOOSOODUN ROY. W.R. 1864. 

243. 

(23)—Res judicata—FtrSt suit under deed of 
sale~Second suit under detd of mortgage.—^P l 
suit will lie for plaintiff’s rights under a deed 
of mortgage, although a former suit for the 
same property, brought on the allegation that 
it was a deed of sale, was dismissed without 
permission to the plaintiff to bring a new suit. 

Ramkisto Shaha V. Nemy Churn cholhai 

W.R. 1864, no. 

{'l^)-'Remand — Rightofsuit—Act VIII of 

1859, ss. 2, llO—A suit in which the plaintiff 

obtained a decree, was made the subject of an 

appeal.and resulted in a remand; on the remand, 
no one appeared either f.)r plaintiff or defendant! 
and the suit was dismissed on default. Held 
that the plaintiff was not precluded by s. 2, Civ. 
Pro. Code, from bringing a fresh suit. RaGHU- 
NATH SINGH V. R\MKUMAU MANUAL 5 B L 
R. App. 64 = 14 W.K. 81. 

(25) VIII 0 / 1869, s. 2— Res judicata — 
Previous suit by co sharer ,—In a suit to recover 
possession of a portion of land, of which the 
Municipal Commit-sioners had deprived the 
plaintiff by heaping stones thereon, and evicting 
his ryot therefrom, held, that a decision passou 
m a similar suit brought by a lO-annas sharer 
m this property again.^t the Commissioners, in 
which the present plaintiff bad been made a pro 
forma defendant, was not binding in the present 
suit for any right which the present plaintiff 
might have with regard to the land. H. Price 
V.KHILAT CHANDRA GHOSE, 5 B.L.R. App. 
30 = 13 W.R. 461 ^ 

for profits—Previous suit for same 
period dismissed as defendant not served—Effect 
of such dismissal.—\\hero a suit for profits 
against three defendants was dismissed owing 
to a failure of the plaintiff to cause one of the 
defendants to be served, held that a second suit 
for profits, for the same period, against the 
same defendants, was maintainable. The 
former judgment, not being a decision on the 
merits, aid not bar the subsequent claim. The 
principles embodied in s. 99 (A) of the Civ. 
Pro. Code applied to a case like this- SiTA 

Ram Singh v. pokhpal Singh, 3 A.L J 
676, F.B. = A.W.N. 1906, 233=1 M L T. 447« 
28 A. 749. 


Res J odlcata—^outinuBd, 

-6.—Judgments on preliminary pointi 

Effect of— coniintted, * 

(27) —Res judicata—Civ, Pro, Code, s. 13— 
Suit on hundis, before cause of action dismissed 
—Subsequent suit after cause of action, —Where 
a suit on hundis brought by the drawees before 
theirpresentatioD, and before objection or re¬ 
fusal of payment hid been dismissed as pre* 
mature, the cause of action not having arisen 
thoQ.a subsequent suit by the same parties 
after presentation and refusal of payment, was 
held not barred bys. 13. Civ, Pro. Code. BUTA 
MAL V. RAMCHAND. 72 P.R. 1883. (148P.R 
1883, R.) 

(28) —VIII of 1859, ss. 86 and 227— 
Claim rtjected as presented too late—Subsequent 
adjudication of claim not barred—Admissibility 
of claim even after pioclamation sale. —Where, 
on the presentation of a claim to attached pro¬ 
perty, no adjudication has been made, but the 
claim rejected simply on the ground that it 
bad been presented too late, there can be no 
bar, in law, to the claim of the person to the 
property being adjudicated upon when it is 
again advanced alter attachment made under 
the decree. Although s. 86 read with s, 227 of 
Act VIII of 1869 requires thkt the olaim of 
such a nature should bo advanced at the 
earliest opportunity, yet, no period of time baa 
been prescribed by law within which such 
claim must be made and, therefore, it may be 
admitted even after proclamation of sale has 
been issued, provided that the claim has not 
been designedly and unuecossarity delayed 
with a view to obstruct the ends of justice. 

Mahomed Muhson v. sumputtee Sahoon 
CHOWDHllAIN. 10 W.R. 305 

(29) — Act VllI 0 / 1856, s. 2—Res judicata 
— Suits based on different c.iuses of oefion— 
Several properties held undtr one title—Cause 
of action on dis/iossession— Decree for rent, effect 
of, on title to land — Rejection of claim in execu- 
lion—Suit by claimant against third parties—‘ 
Limitatioyi— Sale for arrears of revenue — 
Denami purchase —^Jrtnsd possession by benefit 
dal purchaser—Sale under AU XII 0 } 1841— 
Suit to oust nominal purchaser — Act I of 1845, 
s. 21—XI of 1859, s. 36.—The dismissal of 
a suit for possession ol lands based on an 
alleged act of dispossession does not operate 
as a bar, under s. 2, Act VIll of 1859, to a 
different suit by ibo same porsou to recover 
other lands, based on a different act of 
dispossession, though the title sot forth by 
the plaintiff in boih the suits is identical. 
The title upon w’hiob a particular property is 
claimed does not constitute the cause ol action. 
Where several properties are hold by a person 
under one and the same title, a cause of action 
docs not accrue to him with reference to them 
all, simply because ho has been dispossessed 
of one of them on a pirtioular date. A decree 
for arrears of rent against ryots does not afiaoV 
the title to the property itself, the operation 
of suoh decree being restricted to the particular 
rent whioh it purports to cover, So a suit 
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establish the plaintifi’s title to certain lands 
was held not barred under cl. 5, s. 1. Act 
XIV of 1859. by reason of its having been 
brought more than one year from the date of a 
rent'decree obtained by a third party against 
the ryots. Where the rejection of a claim in an 
execution case was nob followed by the sale of 
the properties attached, a suit by the claimant 
in respect of the same properties, against a 
person other than the decree-holder, brought 
for quite a difierent purpose and upon quite a 
diSerent cause of action, was held not barred 
by reason of its having been brought more than 
one year from the date of the order rejecting 
the claim. Where property sold for arrears 
of revenue is purchased benamee, and the 
beneficial purchaser remains in adverse and 
undisturbed possession for more than twelve 
years from the date of sale, such possession 
is not only sufficient to extinguish the title of 
the nominal auction-purchaser, if he had any, 
but also to create in the beneficial purchaser a 
title capible of devolving upon his heirs and 
representatives. Neither s. 21 of ActI of 1845. 
nor 3. 36 of Act XI of 1859, is applicable to a 
purchase under Act XII of 1841. BOOA RDS- 
600 LEE V. The Nowab Nazim op Bengal, 
11 W.R. 382. [Appr., 13 W.R. 347.] 

(30) —Swif for correction of Settlement Record^ 
dismissal of, as barred by time—Subseqiient suit 
for declaration of proprietary rights — Civ. Pro. 
Code, 1877, ss. 13, 43.—Where a suit for the 
correction of the Settlement Record instituted 
in the Settlement Courts under the Punjab 
Goverumeut Notification then in force has been 
dismissed on the sole ground that it was barred 
by time, without any adjudication upon the 
merits of the claim, neither the form of claim 
in that suit nor the decree therein, is a bar 
under s. 43 or s. 13 of the Civ. Pro. Code (Act 
X of 1877) to the maintenauce of a subsequent 
suit for the declaration of proprietary rights in 
the same land. HAMAD v. WAHAB, 190 P.R. 
1883. 

(31) —DismtssaZ of prior suit on same cause of 

action on ground of limitation. —The dismissal 
of a suit for a mourasi mokurari title to land 
and for mesne profits, as having been barred 
by limitation would not, the cause of action 
not having been heard and determined by a 
competent Court, bar a subsequent suit on the 
same cause of action under s. 2 of the old Civ. 
Pro. Code (of 1859) = s. 13 of the present Code. 
Brindhabun Chunder Sircar v. dhunun- 
JOY NUSHKVR. 5 C. 246=4 C.L.R. 443. [D., 

7C.L.R. 103.] 

(32) —Ciu- Pro, Code, s. IS—Res judicata— 
Decision on a preliminary point — Appeal—Set 
aside—Remand for trial on other —Suit 
dismissed for default of parties. —In a former 
suit for rent between the same parties the 
Oollector on appeal held that a certain lease was 
inoperative and remanded the case for trial. 
It theh dismissed for default, field in a 
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subsequent suit for rent that the finding, 
although it was not embodied in the decree] 
operated as res judicata inasmuch as it was 
the basis of the Collector’s order. SHEIKH 
Alam V. Paramanand. 8 A.L J. 48 = A W N 
1908, 41 = 3 M.L.T. 203. 


(33)—Res judicata— Former swiZ dismissed 
for failure to produce evidence, with reservation 
to bring new suit—Fresh suit—ActVlll 0/1859, 
S. 2 —A suit brought in the year 1856, to set 
aside an auction sale of a puinee taluk for 
arrears of rent, under Beng. Reg. VIII of 1819, 
was dismissed for want of evidence on the part 
of the plaintiffs, witlf a reservation by the 
Court that the order made was not to be a bar 
to the plaintiffs, or any other persons who 
might substantiate their rights, from proceed¬ 
ing to recover. On a fresh suit by the same 
parties for the same matter, held that such 
reservation was of no effect as, under s. 2 of 
Act VIII of 1859, the former suit was a bar, 
and a plea of res judicata allowed. There is no 
power in the Courts in India similar to that 
exercised by Courts of Equity or Common Law 
in England, to dismiss a suit with liberty for 
the plaintiff to bring a fresh suit for the same 

matter, or to enter anon-suit. Such power of 
the Indian Courts is limited to questions of 
form, as (1) in the case of misjoinder of parties 
or of the matters in suit, (2) where a material 
document has been rejected for not bearing a 
proper stamp, and (3) if there has been an im¬ 
proper valuation of the subject-matter of the 
suit j but not to a case where the issue has 
been joined and the plaintiff fails to produce 
the evidence he is bound to give to support the 

issue. Watson v. the Collector of 
JILLA Rajshahye, 3 B.L.R, P.C. 48 = 13 M. 
I.A. 160 = 12 W.R P C. 43 = 2 Suther. 269 = 2 
Sar. 500. [F , 21 W.R. 291, 12 M. 500, 35 C. 
924=12 C.W.N. 921; fi., 3 A. 528, 9 A. 155 
9 A. 690, 14 B. 31. 19 B. 571, 9 C.W.N. 679, 6 
Bom. L.R. 594, 29 B. 219 = 7 Bom. L.R 90 
29 A. 471 = 4 A.L.J. 375, 18 M.L J. 198, li 
Bom. L.R. 1109 ; Cons., 8 A 282; Observed 
on. 16 W.R. 276 ; D., 23 W.R. 345, 3 C.L.R 
447.] 

{3i)—Plaintifs failure to produce evidence 
on date of hearing-Effect—Civ. Pro. Code {Act 
VIII of 1859), s. 114.—A plaintiff neglecting to 
produce evidence on the date of hearing is pre- 
eluded from bringing a fresh suit in respect of 
the same cause of action, in the same way as 
he would be if the suit were dismissed for 
default under e. 114, Act VIII of 1859. MOFI- 

zooddeen V. Shaikh amooddeen, 23 W.R, 
38. [AppU, 9 C.W.N. 679; D., 12 C. 563.] 

(35)—Res judicata— Failure to prove case — 
Adjudication. —Where a suit for removal of an 
alleged nuisance is dismissed because the plain¬ 
tiff has not produced his witnesses, and has 
failed to prove his case, there has been an 
adjudication so as to operate as res judicata to 
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bar another 9uit on the same cause of action. 
Sahadioo PANDEY V. Nokhid PANDEY, 15 
W.R. 573. 

(36)— Viv Pro. Code, 1877, s. 13~Res judi¬ 
cata— Fonner suit for declaraiion^Limitation. 
— Where 1appellantshadsuedtherespondonts, 
the mother and the adopted son, fora declara¬ 
tion that the latt er was not the adopted son of the 
deceased, and the suit was dismissed as barred 
by limitation, held that the appellants could 
not raise ihe same contention in this suit. 

Mannu Lal V. Hira LaIj, A.W.N, 1881, 13. 

Suit to evict de facto manager of charity by 
plaintiHs as de jiire trustees -Dismissal of suit 
as barrt d by time, whether operates as— 
against sub-equont suit by Advocate General. 

SeeClV. Pro. Code, 1908, ss. 92. 93, 22 B. 
216. 

See Civ. Pro. Code, 1909, 0. XVII, rr. 2 
and 3. 80P.R. 1899. 

-7.—Matters in Issue. 

(1) —Res judicata— S. 13, Civ, Pro. Code — 
Matter not in issue in prior suit. —The law as 
to estoppel by a judgment is stated in s. 6 of 
Act Xli of ItiVO and s. 13 of Act XIV of 1882. 
It is that the inaticr must have been directly 
and subst iiuially in issue in the former suit, 
and have been beard and finally decided. In 
order to s. e what was in issue in a suit, or 
what has been beard and decided, the judg¬ 
ment must be looked at. The decree accord¬ 
ing to the G >do ot Procedure is only to state 
the relief gr mled, or other determination of 
the suit. The determination may be on various 
grounds, buo the decree does not show on what 
ground ami docs not afford any information 
as to the matters which were in issue or have 
been de cided. [F., 21 M. 344 = 25 I.A. 102, 8 

C. W.N. 30 = 31 0. 95 : Bel. on. 1 M.L.J. 313; 

D. ,15A. 3, 17 M.L J. 423.9 C.W»N 670; 

B. , 14 B. 31. 12 M. 500. 16 B. 625, 16 B, I, 
3 0.C. 273. 17 A. 174=15 A.W.N. 47, 11 C.P. 
L.R. 130. 11 C.P.L.R, 150, 27 B. 418,27 A. 37, 
P.C., 1 ( .L.J. 337. 57 P.R. 1907 = 60 P.W R. 
1907, P.B.] Where the matter in issue in the 
subsequent suit was not directly and substan¬ 
tially 111 issue in iho prior suit and was excepted 
from the d '<Tee thuroin, tho subsequent suit 
is notbair. d under s. 13. KALI KRISHNA TA¬ 
GORE V. I'HE Secretary ot State for 
India in Council, 16 C. 173 = 15 I.A. 186, P. 

C. =5 Sar 237. [F., 21 M 344 = 25 I.A. 102, 

8 C.W.N 30 = 31 C. 05; Bel. on. 1 M.L.J. 313; 

D. , 15 A. 3. 17 M.L.J. 423.9 C.W.N. 079; R., 
34 B. .91. 12 M. 600. 15 B. 625. 10 B. 1. 3 0.0. 
273. 17 A. 174 = AW.N. 1895,47, 11 C.P.L. 
R. 130, 11 C.P L.R, 160. 27 B. 418, 27 A. 37, 
P.C., 1 C L.J, 337, 57 P.R. 1907 = 66 P.W.R, 
1907, F.B.] 

(2) —Ciu. Fro. Code [Act VIII of 1859),s 2— 
Res judicata— cause of action — Parties in 
direct contest and with full opportunity, 


Res Jud/cafa—continued. 

—7-—Matters In Issue—continued, 

the cause of action is the same in substance in 
both suits and the former suit was so constituted 
that the parties to the present suit were in direct 
contest with each other, and had full opportu¬ 
nity of asserting their rights, the decision in 
the former suit, which disposed of the same 
matter and substance as in the present suit, is 
res judicata. Where, in a suit for rent, the 
jumma payable was distinctly put in issue and 
decided, the decision barred the question of the 
rate of jumma being raised in a subsequent suit 
between the parties. RAEHAL DOSS SINQH v. 
Sreemutty HEERA MOTTEE Dossee, 22 
W.R. 282. [F,, 1 C. 202 = 24 W.R. 403; R., 34 
A. 172 = 9 A.L.J. 111 = 13 Ind. Gas, 164.] 

(3) —Res judicata— Act Xo/ 1877,s. 13, expl. I 

{Amended by Act Xll of 1879), s. 6.—In order 

to constitute the bar of re-s judicata, it is not 
sufficient merely that an issue on the same point 
should have been raised in the former suit, 
although that issue may have been incidentally 
decided ; but it must appear that the matter 
referred to was alleged by one party aud either 
denied or admitted, expressly or impliedly, by 
the other. SHAMA ChuRN CHATTERJEE V. 
PROSUNNO COOMAR SANTIKAREE, 5 C.L.R. 
251. 

(4) — S. 13, Civ. pro. Code, 1892—Res judi¬ 
cata— Matter, directly and substantially in ime, 
being the same, though the subiect-matters are 
different^Bengal Tenancy Act, ss. 48, 29 f6), 85f 
sub‘S, 2— Contract for rate in excess of the 
maximum prescribed, validity of —S. 66—Suit 
for ejectment for non-payment of rent—Waiver 
—Act Vfll (R. C.) of i869. s. 22.—For the 
application of the principle of res judicata, it is 
not necessary to show that the subject-matter 
of tho former suit was tho same as that of the 
subsequent suit, in which it is sought to be 
applied, but that the question, the trial of 
which is sought to bo barred in the subsequent 
suit, was directly and substantially in issue in 
tho former suit, subject to the specified quali- 
fioatious. A contract for a rate of rent in excess 
of tho maximum rate proscribed is not wholly 
void, but nothing in excess of the prescribed 
rate can bo recovered. Such a contract is 
different from one contemplated bys. 29, cl. (6) 
and s- 85, sub-s. 2 of the Bengal Tenancy Act. 
(26 C. 199, 26 G. 199 Note, R.) Where a land¬ 
lord sues for arrears of rent for four successive 
years, the landlord's claim for ejectment for 
nou-p»yment of arrears for the first three years 
must bo held to have been waived, and a 
decree for ejectment can be made lor non¬ 
payment o( tho arrears due only for the year 
immediately preceding that in which the 
suit is brought. SlTANATH MiDDA V. BASD* 

DEII Midda, 2 C L.J. 640. (14 0, 83. F.) 
[R,. 12 C.W.N. 739 = 9 O.L.J. 597.] 

(6)—Ciu. Pro. Code, 1882, s, 13, exp. 2“ 
Scope of. —S. 13, Civ, Pro. Code, 1882, expl. 2 
refers to tho titlo litigated in the former suit 
as contradistinguished from the relief olaim^i 
and where several independent grounds of notion 
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-7.—Matters In \%%\xe—coniimLed. 

are available, a party is not bound to unite 
them all in one suit, though he is bound to 
bring before the Court all grounds of attack 
available to him with reference to the title 
which is made the ground of action. ALLUNNI 
V. KunjusHA, 7M. 264. [4ppr.. 13 M.L.J. 

448;HeZ. on, 12 C.W.N. 292 = 7 C L.J. 504 ; 
Cons., 25 E. 189; i?., 15 M. 336, 26 M. 760.J 

(6) —Res judicata—Ciu. Pro. Code, s. 13— , 
Parlies suing in different capacities—Plaintiff 
not bound to assert all his claim at once. —The 
plaintifigi, jointly with certain others, first 
instituted a suit for pre emption against the 
defendant.^. That suit having been dismissed, 
the plaintiffs then brought a second suit in 
their own right to recover possession of some 
of the plots sold, alleging that they belonged , 
to them. Held that the omission of the : 
plaintiffs to claim possession of the suit plots 
in their previous suit did not bar tbeir present 
claim for them, firstly, because the capacity in 
which they now sued setting up a private and 
exclusive title was different from tbeir previous 
one where they claimed a right jointly with 
others, and secondly because, under s. 13, 
cl. 2, Civ. Pro. Code, a plaintiff is not bound 
to assert at once all his titles to property or to 
be estopped from thereafter advancirg them. 

Muhammad Din v. Rahim Gul, 6 P.R. 1886. 
[R,. 156 P.R. 1889. 146 P.R. 1890. 12 O.C. | 
347 = 4 Ind. Cas. 763.] 

(7) — Matters which might and ought to have 
been made ground of defence—Law and c^lstom. 

—A person, who is entitled to succeed both by 
Jaw aud custom, is bound to make both as bis 
grounds of attack in the first suit. Pala Mal 
V. Maya, 146 P.R. 1890. [ReZ. on and F., 55 
P.R. 1907.] 

(8) — Matter which ought to have beenmade 

alternative ground of attack--Omission to raise 
in former suit—Effect in subsequent suits .—An 
omission to put forward an alternative 
ground of attack in the first suit bars a subse¬ 
quent suit based on that ground. KANHYA 
Lal V. Charati Lal, 4 P.R. 1899. (R., 55 

P.R. 1907.] 

(9) — Decision of unnecessary issue —Res judi¬ 
cata— Final decision. —Decision in a former suit 
of question not essential to the decision of a 
case could not be regarded as a final decision of 
that question between the parties. PaTTA v. 
Haji AHMAD, 50 P.R. 1899. 

flO)— S. 13, Civ. Pro. Code, 1982, explana- 
tio7i —Res judicata— Matter which “ ought " to 
have been made ground of attach—Estoppel — 
Judgment—Findings essential to sustain judg- 
ment. —Whether a ground of attack, which 
might have been taken in a previous suit, 
ought to have been so taken, depends upon 
the particular facts of each case. Where 
matters are so dissimilar that their union 
might lead to confusion, the construction of 
the word “ought” would become important. 

(19 I.A. 234. 20 C. 79, F.\ 16 I.A. 107, 16 C. 
682. 31 C. 79, 26 M. 645, 24 B. 189, R.). A 
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-7.—Matters in Issue—r, 

plaintiff, having striven to establish his claira 
by one means and failed, cannot establish that 
claim by other means, which were equally at his 
command when the former suit was tried, and 
so connected with the grounds on which he in 
that case relied that they ought to have been 
submitted for consideration together. (3 B. 137, 
F.) A judgment operates by way of estoppel, 
as regards ail the findings which are essential 
to sustain the judgment. SOLIMUNNISA v. 
Shaikh Jonab ali. 1 Ind. Caa. 808. (6 C.L. 
J. 621, P) 

(II )—Matter in isszre —Test o/res judicata— 
Issue incid€7ital.—ThQ true test of rts judicata 
is to see whether the matter has been directly 
and substantially in issue in the former suit 
and had been heard and finally decided. 
Matters, which may have been directly, though 
not substantially, but rather incidentally, in 
issue and may have been heard without finally 
being decided do not constitute res judicata. 
No matter can be said to be directly and sub¬ 
stantially in issue or to have been finally decid¬ 
ed, unless a decision thereon is necessary for 
the decision of the case upon the ground on 
which the final decision ultimately proceeds. 
Narain DAS v. Paiz Shah. 157 P.R. 1889, 
P.B. (6 C. 301, Diss.; 2 G. 321, 4 M. 134, 7 M. 
145. 7 A. 606. 7 B. 464, 29 P R. 1884, R.) [R., 
57 P.R. 1907, 84 P.R. 1908; D., Ill P.R. 
1907.] 


(12J —Matter directly in issue—Test to deter¬ 
mine—'?vo forma defendant — Dismissal of 
prior .suit as barred by limitation—Other issues 
considered—B>es judicata.—A practical test for 
settling whether any matter has been directly 
in issue in a former suit is to make a separation 
of the discussions and findings on the various 
classes of issues dealt with in the judgment, 
and, after the elimination of all but one such 
class, to see if the judgmontstill remains intel¬ 
ligible and self-sumcient for the adjudication 
of the suit and the decree is in entire harmony 
with it; if the result of the examination is 
affirmative, the matter so dealt with has been 
directly and substantially in issue. A pro 
forma defendant in a suit, who neither appear¬ 
ed nor defended it and from whom no relief 
was asked, no decree being given either for or 
against him, may subsequently sue as plaintiff, 
although the matter at issue in the second 
suit, had also been in issue and formally deter¬ 
mined in tbe suit in which he was a pro forma 
defendant. The decision in a suit dismissed 
after full consideration on the merits where a 
finding is given on each of the issues framed, 
is res judicata, though the suit was also dis¬ 
missed on the ground of limitation. Labhu 
V. HIRA SINGH, 41 P.R. 1899. [R., 57 P.R. 

1907.} 

(13) Amount of rent annually payable — 
Challenging decree on the ground of fraud — 
Tests ,—Whether or not a decision in a suit for 
rent operates as res judicata upon a question of 
the amount of rent annually payable, depends 
upon the scope of the issues raised and decided. 
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-7.—Hatters in Issue-^con^inued. 

If the question raised and decided relates to the 
amount recoverable for the particular years in 
dispute, the decision doe? not operate as res 
judicuta* On the other hand, if the question 
raised is as to the amount of rent annually 
payable, the decision operates as res judicata, 
(l C.L.J. 248, It.) The tests to be applied in 
determining whether a party ought to have 
challenged the decree on th» ground of fraud in 
the previous suit are, whether the party who 
seeks to re-open the matter in controversy 
could have with reasonable diligence raised the 
matter, whether he had a fair opportunity to 
obtain an adjudication upon the matter and 
whether the question was one which formed 
the proper subject of litigation in the previous 

suit. Prabhu Nauaim Singh v. Sundar 
Pandey, 16 aL.J. 41 = 16 Ind. Cas. 447. 

(14) —Ciu. Pro. Code {Act XIV of 1882) — 
Res judicata— What was in issue — Judgment 
and not decree^ to be looked af.—In order to as¬ 
certain, for the purpose of deciding a question 
of res judicata, what was in issue in a suit or 
what has been heard and decided, the judgment 
must be looked at, and it would be wrong to 
look only at the decreo. Sui Raja Rao Lae 
SHMI KANTAIYAMMI V. SRI RaJA INUGANTI 

Rajagopal Rao, 2 C.W.N. 337. P C =21 M. 
344 = 23 I.A. 102 = 7 Sar. 325. (15 I.A. 186. F.) 
[R., 17 M.L.J. 423. 8 O.C. 124; D., 9 G.W.N. 
G79.] 

(15) —Res judicata—Dficree coucJied in gene¬ 
ral terms. —Where the final decree is couched 
in general terms, the extent to which it ought 
to he regarded as res judicata can only be de¬ 
termined by ascertaining what were the real 
matters in ontrovorsy in the cause. A.MRI- 

teswari Debi v. Secretary of State for 
India IN council. 24 C 504. P. C. = 24 1 a 
33 = 1 C.W.N. 249 = 7 Sar. 101. 

(16) —S'. 13, Civ. Pro. Code, 1882, expl. 2 

First suit decided on a prelxminarg 

poini—Second suit on a point not decided »n the 
first suit. —Explanation 2 to s. 13 of the Civ. 
Pro. Code. 1882, must be read in conjunction 
with and as part and parcel of the leading pro¬ 
visions of the section itself. According to those 
provisions, several conditions are necessary to 
constitute a matter res judicata. Two of those 
conditions are(l) that the matter must have 
been in the former suit directly and substan¬ 
tially in is.sue ; and (2) that it must have boon 
hoard and finally decided in that suit. The 
explanation does no more than lay down that 
if a matter, which might and ought to h?ve 
been made a ground of defence in the firmer 
suit, is nob made suoh a ground, it shall be 
dealt with as falling within the first of the 
above mentioned conditions. That is, the 
omission shall have the same efloot given to it 
as it would have had if it had boon m^do a 
ground of defence. Bub to constitute res judi¬ 
cata, a second oondition is necessary ; it must 
have been finally deoided. And if the former 
suit went of! on a preliminary ground, not 


Res ooDtinued. 

“7.—Matlcra in Issne—eonfinued. 

calling for adjudication on any other gounds of 
defence, whether raised or not, those grounds 
remain undecided. The same effect must be 
given to a matter which might and ought to 
have been but has not been made a ground 
of defence iu the former suit as must be given 
to a matter which was made a ground of de¬ 
fence in the former suit. ABDULLA KHAN v 
Khanmiya, 10 Bom. L. R. 380 = 32 B. 313, 

(17)— Any matterCourt giving leave to 
bring a fresh suit —a man cannot be deprived 
of his rights as they exist, merely because he 
put forward rights that did not exist. There 
is nothing in s. 13 or its expl. 2 of the 
Civ. Pro. Code, to show that “any matter” 
means “ matter arising out of the same cause 
of action.” The expl. 2 applies to a defend¬ 
ant as well as a plaintiff. The mere fact 
that the Court refers the party in its judgment 
to a fresh suit or gives liberty to bring a fresh 
suit, is not sufficient to taka the case out 
of the bar of res judicata. TARACHAND v. 

Bat H.ansli. 6 Bom*. L R. 594. [Not F„ 2 
N.L.R. 94 : R.. 8 O.C. 74.} 

(181—CiP. Pro. Code. s. 13. expl. H—Res 
judicata— Matter of attack or defence in former 
suif—Explanation II of s. 13, Civ. Pro. Code 
applies to a plaintiff to the same extent as to a 
defendant. MATHURA PRASAD v. SAMBHAR 

Singh. A.W.N. 1892, 224. [F., 19 A. 617.] 

(19)— Rent, rate of —Precious suif for rent — 
Code, s. Vi-^Directly and substantial- 
ly in issue — Expl. 11—“Constructive res judioata 

Heard and finally decided, —The question 
whether an issue as to the rato of rent generally 
is a direot or indirect issue in a suit for arrears 
of rent must be determined with reference to 
the frame of suoh suit, and cannot be deter¬ 
mined upon any general a priori grounds, if the 
root is claimed at a certain annual rate on the 
simple ground of rent having been paid at that 
rate in the preceding year, it cannot be said 
that an issue as to the annual rate of rent 
generally, is a direct issue in suoh a suit. On 
the other hand, if the rent is claimed at an 
annual rate alleged to have been stipulated 
for in a binding o.intraot between the parties, 
either written or oral and the Court proceeds to 
try the question what is the yearly rent payable 
according to the contract set up, the general 
issue must be taken to be a direot one. 
P-iXp. I f.3. 13. Civ Pro.Code, whioh provides that 
any m ibtor whioh might and ought to have been 
made ground of defence or attack in suoh 
former suit, shall be deemed to htWe been a 
matter directly and substantially in issue in 
suoh suit, is applioablo only when the subject* 
matter of the two suits or of the issues raised 
therein is identical. (16 C- 682. 20 C. 79, P.O., 
D I Queere: —Whether, in order to bar the 
subsequent suit or the trial of a issue therein, 
under expl. IT, 3 . 13. Civ. Pro. Code, it is 
necessary to show not only that the matter 
whioh might and ought to have been made 
ground of defence or attack was directly and 
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7. Matters ia Issue— continued. 


substantially in issue in the previous suit, but 
also that it had been heard and finally decided. 
Quaete further Whether the observations 
in 24 C. 711 that both these elements must be 
proved, are consistent with the decisions of the 
Judicial Committee in 6 C.W.N. 889. Rajen- 
bra Nath Ghose v. Tarangini Dasi, 1 
C.L.J. 248. (24 C. 711, 6 C.W.N. 889. Expl.) 
LExdL.SS C. 979 = 12 C.W.N. 862 = 8 C.L.J. 
82 ; R., 1 C.L.J. 337.] 


(20) —Res judicata— Subject-matters^ if not 
heard and decided are not res judicata — 
Expl. 2. s. 13, Civ. Pro. Code, 1882.—Expl. 2, 
8.13, is comprehensive in its terms. Even if the 
matter in issue might and ought to have form¬ 
ed a ground of defence or attack in a previous 
8uit, the same will uot be res judicata in a sub¬ 
sequent suit, unless it has been beard and 
finally decided in the previous suit. Expl. 2, 
9. 13, Civ. Pro. Code, 1882, does not, therefore, 
preclude a defendant in a rent-suit from raising 
the plea that the plaiutifi is a benamidar, 
notwithstanding that he did not raise this 
plea in a previous rent-suit. Kailash Mon- 
DUL V. BARODA SUNDABI DASI, 24 C. 711 = 
1 C.W.N. 565. (24 C. 83, F.) [E.. 28 C. 17, 107 
P.R. 1906 = 76 P.L.R 1907. 96 P.W.R. 1907 = 
55 P.R. 1907 = 65P.L.R. 1908;R.. 20 A.110 = 17 
A.W.N. 1897. 157, F.B ; 21 M. 91. 25 B. 189 
= 2 Bom. L.R. 872. 1 C.L.J. 337, 4 C.L.J. 
211, U.B R (1906), C.P.C., 46. Cons., 12 C.W. 
N. 862 = 8 C.L.J. 82 = 35 C. 979 ; Doubted, 1C. 
L.3. 248; D., 29 C. 252 = 6 C.W.N. 238.] 

(21) — Matter which might and ought to 
have been made ground of defence'''^—Scope of 
expln. IV to s. 11, Civ. Pro. Code. —This ex¬ 
planation enacting that any matter which 
might and ought to have been made ground of 
defence or attack, shall be deemed to have been 
a matter directly and substantially in issue in 
such suit, gives no warrant for saying that such 
matter shall also be deemed to have been heard 
and finally decided ; and it will not entitle a 
party to consider as having been decided in bis 
favour, a point not actually so decided. Where 
a defendant has a defence, which, if be bad 
wished, he might have pleaded, but where, by 
bis not doing so, the suit was decreed against 
him. this explanation is applicable SAIFUL 

Rahman V. Umar ud-din, 124 P.R. 1892. 

(22) — Decree in favour of plaintiff —Res 
judicata against all including pro forma defend¬ 
ants. —A decree passed in any suit must be 
treated as an adjudication of right as between 
the plainlifi on the one side, and the defendants 
collectively and severally on the other, except 
only 80 far as the decree itself contains any 
modification or reservation in regard to any of 
the individual defendants. The rule of law is 
that any issue which is material to the rights 
of the p-irties in the matter of suit between 
them, whether actually contested or not, shall 
not be afterwards raised in a subsequent suit 
between the same parties, and the necessity of 
patting some term to litigation is the foundation 
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Res Judicata —continued. 

—7. Matters in Issue— continued. 

of this rule. In this respect, a defendant brought 
m pro fonna is in exactly the same situation 
as any other defendant. Deokee NUNDUN 

fg^W^R 2^9^ 8 366. [D., 

(23)—Res judicata—(^joerufion of.—A matter 
which has been directly adjudicated upon by a 
Court of competent jurisdiction can be treated 
as res judicata in a subsequent suit, but not 
matters determined for incidental or collateral 
purposes only. So it was held that, where a 
suit foe arrears of rent at enhanced rates was 
dismissed for want of notice, but it was also 
found that the patta set up by the defend¬ 
ant was not genuine, the decision was no bar 
to the defendant pleading the patta in a subse¬ 
quent suit for rent for a subsequent year 

Jardine Skinner and go. v. Dwarkanath 

ChuCKERRUTTY, 14 W.R. 412. 


m-Act VIIT of 1859, s. 2-Res judioata.- 
Uoless the cause of action in a suit was put in 
issue and directly determined, it cannot be said 
to have been heard and determined in a former 
judgment. Any opinion incidentally expressed 
canot be considered to be afinding upon the issue. 
A decree in a former suit against one of the two 
defendants in that suit, after the determina¬ 
tion of that person’s liability alone, would not 
bar asu^bsequent suit against the other defend¬ 
ant. Shib Nath Chatterjee v. Nubo 
Kishen Chatterjee, 21 W.R. 189. 




the issue as to the rights of the parties was 
only collateral upon the claim which was then 
preferred for enhancement of rent, any decision 
on such collateral issue is not a bar to another 
suit, directly on the point so decided. Sadah- 
MUNISSA KHATOON v. MOHESH CHUNDER 
Roy, 16 W.R. 85. 


(26) Res judicata—Reasoning on findings of 
fact—Estoppel, —Such matters only as are 
decided between the parties by the decree in 
the suit ought to be treated as binding against 
them in subsequent litigation. No part of the 
reasoning on the findings on fact which have 
induced the Court to come to its decision, are 
binding as between the parties further than 
for the purposes of the particular decision 
aukhil Chunder MOOKERJEE V SHTR 

Narain Ghose, 15 W.R. 527. 


-- —-v inaino 

on issue not necessary to decision, not res judi- 

catain subsequent Where a suit is dis¬ 

missed as premature, the finding of the Court 
onany issue on the merits would be unnecessary 
to the determination of the suit, and would 

I ^ ^ _ upon an issue in¬ 

volving the same point in a subsequent suit 

Kanhya Singh v. Dewa Singh, 27 P r* 

1879, F.B. [R., 41 P.R. 1899; D., J46 P R* 
1890, 111 P.R. 1907.] 


(28)—Rinding in previous suit, when conclu¬ 
sively binding—Identical material issue in 
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-7. —Matters in Issue — continued, 

subsequent suit, trial and decision of, in 
previous suit. —Against the decision passed by 
the lower appellate Couro in favour of the 
plaintiff in this case, defendant appealed on 
tbe ground that that Court had based its 
judgment exclusively on a previous decision 
which it wrongly held was necessarily conclusive 
against the appellant merely because he was a 
party to it, but, which, however interpreted, 
could in no way be binding or onclusive as 
against him in respect of the subjeomatler of 
the present suit. The High Court remanded 
tbe case because the lower Court’s decision, 
besides being exceedingly confused, had omitted 
to state the facts of the case, tbe issues tried, 
and the finding of the Court thereon with the 
distinctness with which they were required by 
law to be stated. The decree in the previous 
suit contained no such finding of fact as the 
lower Court supposed that it did. Further, 
even assuming that it did contain such a finding, 
the lower Court, while declaring such finding 
oonclusive in the present suit, ought to have 
given its reason for considering it to be so ; for, 
the mere existence of a finding in another suit 
to which he was a party would be no bar as 
against the appellant, unless it be shown that 
the issue in question in the latter suit was 
distinctly raised and tried in the other suits 
and was a material issue in it. DAIIOO 

Mundek v. Gopee Nund Jha, 2 W. R. 79. 

(2D) - Ros judicata, force of' —The force of 
res judicata attaches not only to the bare con¬ 
demnation or discharge of a defendant, but to 
all the objective grounds distinctly found by 
the Judge as the basis of his decision. RamA- 
SAIII PADEIYATCHI V. VlUASAMI PADEIYAT- 

CHI, 3 M.H.C. 272. 

(301— Civ. Pro, Code [Act X of 1877), s. 13 
—Decision in previous suit of matter essential 
for its decision tissue relating to same matter 
in subsequent suit —Res judicata.—The decision 
in a former ease between the same parties of a 
matter of which the decision was necessary to 
the decision of the former suit, is conclusive 
upon the same matter when it comes in is«ue 
in a subsequent suit between the same p\rties 
in the same Court, bor.h being equally within 
the corapotency of such Court. MUHAMMAD 

BAKSH V. Namdar Khan. 18 P.R. 1882, 
F.B. [R., 163 P.R. 1883. 145 P.R. 1888, 20 
P.R. 1891.] 

(31)—Ciu. Pro. Code, s- 13—Res judicata— 
Sttif to declare adoption invalid. —Where the 
daughter of a deceased Hindu sues for a decla¬ 
ration that the defendant is not her father’s 
adopted son as he claims to be, and her suit is 
dismissed on its being proved that the alleged 
adoption was valid, the same question carmot 
be raised a second time in a suit by the adopt¬ 
ed son to recover possession of certain proper¬ 
ties transferred to the daughter by way of gift. 
VENKATABAGHAVA V. RANGAMMA, 19 M. 

498. 
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(32) — Civ. Pro. Code, 1877, s. IZ—Adoption, 
—Where the question of an adoption which a 
person was interested in denying, was decided 
in the negative and in his favour by a competent 
Court, such decision svould be res judicata in a 
subsequent suit by bis sou claiming through 
him. in which the son is interested in establish¬ 
ing the alontion. even though tbe suit should 
relate to different properties. PITTAPUR RAJA 
V. BUCHI SitAYYA. 8 M. 219, P.C. = 12 I.A. 
16 = 4 Sar. 598. [F., 11 A. 148 ; R., 13 B. 25, 
14 B. 206, 26 M. 760, 27 A. 37, P.C., 9 C.L.J. 
597 = 12 C.W.N. 739 ; D., 1 C.L J. 337 ] 

(33) —Jef VHI of 1859, s. 2—Res judicata— 
Cause of action. —A and B were brothers. 
After their father’s death, A, who was in pos¬ 
session of a portion only of the family estate, 
sued B, who was in possession of the remainder, 
for t he recovery of his share therein. The suit 
was decreed. Subsequently, B came forward 
tocliim partition, in bis favour, of a portion 
of tbe same family properly on the ground 
that A held more than his share. Held, that 
the suit was barred. If what A sought, in tbe 
provious suit, was more than be was entitled 
to, then B might and ought to have urged that 
fact as a ground of defence in that suit. 

Muktun Valad mohidin V. Imam val\d 
Mohidin, 10 B.H.C. 293. [R., 1 A. 75.] 

(34) 'Suif against Hindu loidow and herdaugh^ 
ter for recovery o/properfi^ —Two brothers, on a 
division of the family estate, agreed that tbe 
villages of the shares of both of them should, 
in future, descend only to the sons and grand¬ 
sons, and so on. of them both, but must not 
go to any others. On the dcbth of one of them, 
tho other brother sued his widow to recover 
the property which she had taken as heir to 
her husband. This suit was dismissed, as tho 
shares had descended according to law. In a 
subsequent suit, brought by the surviving 
brother, against the daughter of the other, to 
whom tho widow had transferred the property, 
the question of the title of the widow would be 
res judicata. VENK\TADR1 APPA RAU V. 

Peda Venkayamma, 10 M. 15, P.C. 

(35) — Cw, Pro. Code, 1882, s. 13—Decision 
on issues raised ncce«sorp for proper adjudica^ 
tion of suit—No specificxtion as to issiw on 
which decision teas based—Decision on one of 
the issMflS necessary in determining subsequent 
suii—Res judicata.—On tho death of a widow, 
the reversioner sued to recover the lands alionat- 
ed by her, during tbe widow’s lifetime, plaint¬ 
iff bad instituted a suit for n declaration that 
the alienation was not beyond her lifetime. lb 
that suit, two issues had been raised : one was 
whether tho suit had been barred by limitation 
and tho othcras to the binding character of the 
alio iation. The Court decided both the issues 
against tho plaintiff and dismissed the suit. It 
did not however say on the decision of which 
of the issues the suit was dismissed. The 
question now was whether tho prior suit was a 
bar to the maintainability of the present suit* 
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Matters in Issue— continued. 

Held, that the question as to whether the 
alienation by the widow was binding on the 
reversioner was necessary for the decision of 
the previous suit in the same way as the 
question of iimuation. As the decision of that 
question was between the same parties and 
binding on them all, it operated to make chat 
decision res judicata. Nanjappa Goundan 
V. Nanjappa Goundan, 7 M.L.J. 274. 


i3po 

Res Judicata —continued. 

■7.—Matters in U&\XG~continued. 


Alienation by widow—Suit by rever- 
sxonersto set aside ‘Former suit to set aside earlier 
alienation — Decision regarding plaintiffs' 
posiiion as reversioners—Res judicata—X of 
1877, s, 13. Expl. JI.—The reversionary heirs 
of one W, sued for a declaration that a mort¬ 
gage of his land made by his widow J, in favour 
of her brother’s son-in-law K, was nut binding 
upon them. The suit was against J and K, 
and the first question which arose was, whether 
the plaintifis were the reversioners and entitled 
to bring the suit. It was contended by the 

question had been 
raised in a former suit in 1366 between the 
same plaintiffs, anu J, and decided in favour of 
the plaintiffs, and that, as the co-defendant K 
claimed under a title derived from J, it was not 
competenc to the Court, with reference to 
s. 13, Act) X of 1877, to try the same question 
again in the present suit. The former case in 
1866 was in respect of a mortgage by J, in 
favour of her brother G, and the present 
plaintiffs bad sued her and G to have the 
mortgage sec aside on the ground that it 
had been made without necessity. One of 
the questions raised and decided lo that suit 
in favour of ihe plaintiffs was whether the plaint¬ 
iffs were entitled to raise the objection, with 
the result that a decree was passed in favour 
of the plaintiffs for cancellation of the mort¬ 
gage. Tae defendants in the present case con- 
Cenaed that the question of the plaintiffs’ 
locus standi as reversioners was only raised 
incidentally in that case and that, not having 
been a matter directly and substantially in 
issue in the former suit ” within s. 13 of the 
Civ. Pro. Code the Court was not debarred 
from raising and trying it again in the present 
suit and ought to do so. Held that, though 
the object of the former suit was not to try 
the question whether the plaintiffs were rever¬ 
sionary heirs to the laud, yet it was a question 
which had necessarily to be decided in that 
suit, and as the allegation by the defendants 
that the plaintiffs were not the reversioners and 
therefore not entitled to sue to set aside the 
mortgage, would, if proved, have been a good 
defence to the suit, under expl. II to s. 13 of 
the Code, the competency of tee plaintiffs as 
reversioners to contest the validity of the alie¬ 
nation by J, was directly aud substantially in 
issue in the former suit, so that the decision 
passed on it would be binding upon the parties 
to the present suit KHAIRDIil v. AHMED, 

S3 P.R. 1881. 

Matters directly and substantially in 
issue** Will, Bevocation of—Hindu widow, will 


-The'cltm/ff !^t<sband’s wish. 

The plaintiff was the widow of G who wac: 

m 1870 and his two widows Sand B obtained 
pos..ss,on of h.s villages, S died in 1885 n 
1887 Bsued Gin the Court of the District 
Judge for possession of E’s half share in the 
villages, on the allegations that the heirs ol H 

The^wiTl eieouie" 

the will dated the 2 lsc December 1872 in 

favour of G under undue iofiuence tha- ti ° 
had cancelled that will &c A-r p a'' 
that H died leaving his as h 

but alleged chat the widows had executed the 

favour iQ accordance with the verbal 

s. r ““'ip.*. 

litoid h’-"® -‘’'T 

p. r IS 

wth H’s wishes or was i e^nted 
anthon.y ? (. 3 , Did B an~o J the a or" 
^id will and could they legally do sn 9 

District Judge dismissed the suit in 

1888, holding that H, prior to his death hZl 
verbally expressed a wish that his 
should execute a will in favour of r 
estate, that the will, dated the 21 st n. 

1872, was executed bythe w dows fn 
with such wish, and' that tWrw^did ^“t 
revoke that Will. Bdiedin 1895 anH p • i 
The plaintiff <l,imed as his widow sued tl®' 
defendants, who claimed under 
dated the 15th September, 1890, executed by B 

for possession of B’s halfshare in the villages 
on the aliegati on that in bis lifetimp w 
pressed the wish that, after his dLth 

widows S and B should have possess’on of Z 

villages, and that as each of them shonM 

G should take her share, that on the 2ist De’ 
cemberl872 both the widows in 

with the wi.h of their husTand? exeon ed“°: 

will in favour of G. who under the win on B's 

death succeeded to her half share. The defend 

ants denied that U had expressed any suohS 

as was alleged by the plaintiff, that his w sh 

was not binding on his widows, and tha R h.!d 

revoked the will i„ 1890, Beld. that the detr 

mmat.on of the questions, whether Hexpreted 
a Wish that the widows shnni/i -^t^-^pressea 

in G’s favour and whTthet hlnf^h thev 
executed, was executed in aocorrnce w th such 
wish, was material and necessary lor the rieht 
decision of the previous suit,- and those ques 

srtiaTyl3:^t't'ha: 3 ^'^“'h iftr®' 

fom that in the second sun 

ther H had expressed a wish that his widows 
should execute a will in favour of G thTt 
will which the widows had executed wa 

executed in accordance with such wish Tud 
that the widows had not revoked the will were 
matters which the Court was prohibited by 
s. 10 , oiv. irro. Code, from trvin? h-o ^ 
of the decision of the Distrio' Judg\ i^the 
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_-7.—Matters In Issue—continued. 

fynutr -uit. It b-iving been found that the pro- 
perry 111 suit was the separate and divided pro¬ 
perty of H, which by custom his widows had 
tx.wor to alienate by way of “sale, mortgage or 
gi'i.” held that B was competent to revoke the 
will, dated the 'ilst December. IST'i. that the 
w.ll was not the will of H but of the widows, 
ai.d ibutthe fact that it was executed in accoed- 
aiict; vNitb H’a wishcould not make it his will. 
KISHAN DAYAL V. MUSST. CllAMPA KUAR. 

4 0.C. 145 (B). 

(■ 3 Q) _Res judicata—A/affer in issue decided 
in former suxl-Will. validity o/.-Where tbo 
question of the validity of a will was decided 

lu a former suit in which the pUintifl and the 
defendants in the subsequent suit were the 
defendant and plaintiffs reepectively, the same 
ouestion cannot be raised in the subsequent 
suit KAMINI DEUI V. ASUTOSH ^IUKKR.IEE, 
16 C. 103 = 13 I. A. 159 = 5 Sar. 246. [ii . 14 
B. 206, 8 C.L.J. 369.] 

( 39 )_ 5 ii;a(;anga sanad of ISO'i—Failure of 
suit alleging fraud — Possession and 

acquiesced in prior to adjudication.—The High 
Court of Madras dismissed, on the facts, a suit 
brought in J88G, grounded on fraud attributed 
to the lincil ancestor of the principal defendant, 
in obtaining m 1803, the grant of the sanad of 
the Sivaganga zemindari, to which the plaint¬ 
iff claimed title. The plaintiff’s case was that 
the defendant’s ancestor, the younger of two 
brother.s, had fraudulently caused the sanad to 
be made out in his own name, whereas it was 
intended to bi, and ought to have been, a grant 
to the elder brother, who was the plaintiff’s 
lineal ancestor. Those through whom the plaint¬ 
iff claimed had not made any such charge, 
although they had knowledge of all the facts 
connected with the grant of the sanad of 1803 
to the younger brother and with the long pos¬ 
session by him and his descendants, among 
whom ihotc had been liligaiiiou. resulting iii^ a 
decision as to the ownership. In these cir¬ 
cumstances, a suit could not be maintained to 

re-open the question. BAL.aGaURI VaLLAHA 
TEVAR V. Peuiasami UDAYAU Tevar, 17 M 
384 = 21 1.A 93 = 4 M.L.J. 139. P.c. = 6 Sar. 
466. 


(40)—Ciu. Pro. Code, s. 2 —Claim to estate 
against person in possessior/.—When a plaintiff 
ciaiins an estate, and the defendant, being in 
possession resists it. ho is bound to resist it upon 
all the grounds that it is possible to him, 
according to his knowledge, then, to bring 
forward : if ho fails to do so, ho is ostoppod 
from assorting any of them thereafter. The 
facts are exactly similar to those in 1 A. 76. 
Jado Lab V. RAMOHOLAM, l A. 316. (1 a, 76, 
F‘) [Overruled, 2G A. 61. F. B.; F., 3 A. 189.] 

Pro. Code (Act VIII of 1859), s. 2— 

Claim to estate—defence.—Whoa a plaintiff 
claims an estate, and the defondaut, being in 
possession, resists it, he is bound to resist it 


/?es Jud/ca/a—continued, 

_ 7 .—Matters in Issue—continued. 

upon all the grounds that it is possible to him. 
according to bis knowledge, then, to bring 
forward; if he fails to do so. he is estopped from 
asserting any of them thereafter. Where^ 
therefore, in a former suit for possession 
brought by the defendants against the plaintiff, 
the latter unsuccessfully pleaded his title as auc¬ 
tion-purchaser, but did not set up the right of 
pre-emption with respect to the property, which 
had already accrued to him, held that the sub¬ 
sequent suit, based on such right of pre-emption, 
was res Judicata, BALDEO SAHAI v. BATB- 
SHAHAR SlNOH, 1 A. 75. [Overruled, 26 A. 61 
= A W.N. 1903. 106 ; F., 1 A. 316, 3 A. 139, 20 
A. 616; P., 11 B. 708.] 

(42)—Civ. Pro. Code (1859), s. 2—Title,— 
Where, in a former suit between the same pat¬ 
ties, the whole question of the plaintiff’s title 
to the plaint property as against the defendant 
was laid open oy iho pleadings and decided 
against him, held, in a subsequent suit for the 
same relief brought by the plaintiff in a diffe¬ 
rent capacity, but a capacity that had already 
accrued at the time of the former suit and was 
also incoDsistbut with his capacity in the first 
suit, that ihe suit was res judicata, RADHIA 

V. Beni, l A. 560. 

( 43 l—2htle—Former suit--Estoppel.—Where, 
in a former suit, a decree-holder sought to es¬ 
tablish his right in execution lo a taluk as 
belonging to his judgment-debtor T, and 8, one 
of the defendants in that suit, set up a plea 
that the taluq belonged to him by virtue of a 
hiddariamah executed in his favour by T, and 
it was then decided that the taluk did not be¬ 
long to S and was liable lo bo sold, held that 8 
was estopped from suing, in a subsequent suit, 
for a declaration of his right to the taluk as 
against the decree-holder, MOONSHEE AB- 
DOOLGUNNEE V. KlSHNANUND DOSS ALIAS 

Kebul Ram Doss, 17 W. R. 350. [D., 22 W. 
R. 349.] 

(44) -Ciu. Pro, Code, s, 13, FJpi- 1—Rea 
judicata—Suit /or possession of porfion of pro- 
pg^(y._\Vhore. in a former suit for possession 
of a portion of certain property, the plaintiff, 
alleges that ho isontiile l totho other portion as 
well, and the defendant denies the same, and 
an issue being framed on this point, the ques¬ 
tion is decided against the plaintiff, such deci¬ 
sion is res judicata, as between the same parlies 
in a subsequent suit. NVlLAlTl BEGAM v. NUB 
KHAN. 5A.514 = A.W.N. 1333, 110. 

(45) —Saif for possession.—In 1852, oneTiery 
acquired a plot of land, lot No. 104. under a 
Government grant. In the year I85it th® 
Nawab Nazim, claiming then to be the owner 
of lot No. lOO, adjoining to lot 104, granted » 
lease of it to one Bhart Chuoder Roy, and m 
the year 1853, one Nazir Ali granted a lease ot 
the same lot lo Nund Ball Ghose, but it was 
not clear under what the title of Nazir Ali 

In 1859, Nand Ball Ghose instituted a suit 
against Tiery on the ground that the latter, tr^ 
passing beyond bis bounds, bad appropriatqd 
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•“—7.—Matters in Issue— continued. 

a parcel of lot 100, and obtained a judgment in 
hjs favour against whichfTiery appealed to the 
Privy Couocil on the 14th August, 1862. In 
the meanwhile, Bharut Chunder, the lessee of 
lot 100 from Nawab Nazim, brought an action 
Against Nand Lall Ghose, Ghose’s lessor Nazir 
Ali, and Tiery, suing Tiery not as the owner of 
lot jOO, but as a manager for the purpose of 
obtaining possession of lot 100. Tiery dis¬ 
claiming any interest. Bharut Chunder suc¬ 
ceeded in both the Courts and obtained judg¬ 
ment for lot 100 on the 30th of August, 1862. 
Pending his appeal, Tiery died, and one Bel- 
chambers was substituted as the appellant. 
Nand Lall Ghose did not take active measures 
to contest the appeal, because of the judgment 
of 30th August, 1862. During this time, 
Bharat Chunder failed to pay his rent, and lot 
100 was sold by Court auction and was brought 
by Dhur. Dhar applied to be made the res¬ 
pondent in the appeal to the Privy Council, 
and was accordingly made the respondent. The 
Privy Council held iha.t, Nand Lall Ghose had 
not proved that the disputed lot belonged to lot 
100 ; and that the land in dispute belonged to 
lot 104, but stated that they did not adjudicate 
upon any question of title becwfcn Dhur and 
the other respondent. Gobind Chunder, a repre¬ 
sentative of Nand Lall Ghose, or any other 
person who might be interested in lot 100. 
Thereafter, Dhur sued, as the owner of lot 100, 
and claimed the disputed land as part of lot 100. 
Held that the plaintiff’s claim was res judicata 
by reason of the previous judgment of tbe 
Privy Council. BELCHAMERS v. ASHOOTOSH 
Dhur. 7 C.L.R. 308, P.C. = S Sar. 736. 

(46;— Matter which ought to have been made 
•ground of dsJence—Suit for posst^ssion.—Where, 
although in the first suit plaintiff did not 
expressly plead bis right of possession as a non- 
proprietor, ho should nave done so, and where, 
even, without his doing it, tbe suit was of such 
a nature that the Court was satisfied in con¬ 
sidering the point without its being specially 
urged, the second suit for pos>^essiou as non- 
proprietor is barred. Nek MUHAMMAD v. 

SATTAB Muhammad, 6 P.R. 1896. 

{^7i~Civ.Pro. Code, 1882. ss. 13 (ExpL III), 
211. 244—Rea judicata— '^Future "mesne 
profits. —Where the plaintiffs had put the ques¬ 
tion of future mesne profits in issue in the 
former suit, and have specifically asked for 
relief in respect thereof, and the decree was 
silent on .the subject, such relief must be 
deemed to have been refused (See s. 13, Expl. 
Ill of the Civ. Pro. Code, 1882). And the provi¬ 
sions contained in s. 211 and tbe last paragraph 
of 8. 244 of the Civ. Pro. Code, 1882. do not 
contemplate a case in which the plaintiff has 
directly insisted on a decision upon his right to 
future mesne profits, or override the rules laid 
down in s. 13 of the Code. NARAIN DAS v. 
Khan Singh, A.W.N. (1884) 159. {Overruled, 

A. 425, A.W.N. 1899, 163.) 


Hes Judicata —continued. 

7, Matters in Issue— contmued. 

(48) —Ciu. Pro. Code, 1877, s. 13, Expls. [ and 

11—Suit for possession by donee — ^Mortgage .— 
Where a previous suit, for possession by the 
donee oi certain property, against the defend¬ 
ant who was alleged to have trespas>e(l upon 
it, was dismissed on the ground that the de¬ 
fendant held under a mortgage executed by the 
donor as guardian of the donee, a subsequent 
suit by tbe donee claiming under the gifu and 
alleging that the mortgage to the defenciaut 
was invalid, would be barred as res judicata 
unedr Expls. 1 and H to s. 13 of the Civ. Pro. 
Code, inasmuch as the mortgage was matter 
substantially in issue in tbe previous suit. 
Nirman Singh v. Phulman Singh, 4 A. 63 
= A.W.N. 1881, 117. [i?., 13 B. 25.] 

(49) -Ciu. Pro. Code. s. 13, Expl II—Res 
judicata Title whichmight have formed alter¬ 
native ground in previous suit, not to be relied on 
in suOspguent suit. —A claim to possession 
under an ab.soluce title and claim to possession 
under a mortgage title are not such dissimilar 
claims as would cause confusion by being 
pleaded in the alternative. In the present 
case, the plaintiff’s claim to hold as mortgagee 
was one that be not merely might, but ought 
to, have added, as an alternative ground of 
attack against the defendant, to the prayer in 
the former suit brought by him against the 
defendant, for possession of the property, 
claiming merely on his title as owner thereof. 
Consequently, the plaintiff’s alternative claim 
to possession as mortgagee not having been 
made the ground of attack in the former suit, 
as it ouglafe to have been done, such claim 
would be barred, from being set up in the 
subsequent suit, by the principle of res judicata 
laid down in expl. Il, g. 13 of the Civ. Pro.- 

Code. Imam Khan v. ayub Khan, 19 
A. 517 = A.W.N. 1897. 143. (A.W.N. 1891, 
132. A.W.N. 1892, 224, 16 A. 252. 16 M. 117, 

19 I. A. 234, R.) [Diss., 2 O.C. 139. 55 P.R. 
1907 = 65 P.LR. 1908 = 96 P.W.R. 1907, 12 
O.C 347 ; F., 20 A. 516 ; R., 4 P.R. 1903, 2 
A.L.J. 342.] 

(50)—Civ, Pro. Code, 1882, s. 13 ( = s. 11. 
present Coefe)—Res judicata— Prior mortgagee's 
omission to plead his charge in a suit by a sub¬ 
sequent mortgagee—Decree for sale— Subsequent 
suit by him on mortgage, not maintainable.—ll, 
in a suit by a subsequent mortgagee for sale of 
tbe mortgaged property, a prior mortgagee who 
is impleaded as defendant, fails to plead his 
prior mortgage, and his right to have it redeem¬ 
ed, and a decree is passed for sale of the mort¬ 
gaged property, but not subject to his prior 
charge, a subsequent suit by him on his prior 
mortgage will be barred by Expl, II to s. 13, 

Civ. Pro. Code. SRI GOPAL v. PiRTHI SINGH, 

6 C.W.N.889, P.C.=4Bom. L R. 827 = 29 I.A. 

118 = 34 A. 429 = 8 Sar. 293. [P.. 2 C.L.J. 

574. 12 C.W.N. 862 = 8 C.L J 82; Bel. on, 31 
C. 428 ; Expl, 1 O.L.J. 248, 1 C.L.J. 337 ; 
Appl,VI M.L.J. 301 = 2 M.L.T. 330 = 30 M 
353 ; R.y 13 M.L.J. 448 = 26 M. 760, 5 C.L.J. 

611, 12 O.W.N. 292 = 7 O.L.J, 604.J 
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-7,—Matters in Issue— continued. 

(51) —Sale of mortgaged property by mortgage 

— /•'at "Jiaser suing for possession—Sate impeach¬ 
ed by ynortgagor—Decree m favour of purchaser 

- No finding lohether the sale was bona fide— 
M )rtgagor subsequently suing mortgagee for 
renpmption -- Maintainability of suit — Res 
judicata.—T mortgaged certain property to A 
and H in 1874 who subsequently sold it to one 
X. The latter brought a suit against the 
inortfejagcvr q’for possession. The defendant lu 
that, suit pleaded that the sale to X was fraudu¬ 
lent and void, because the mortgagees had been 
in posse.'sion of the property and in receipt of 
the rents and profits since the sale. A decree 
was passed in favour of X, but no finding was 
recorded whether X was a bona fide purchaser 
for value or not. The present suit was institut¬ 
ed by the son of T against the mortgagees A 
and B for redemption of the mortgaged pro¬ 
perty and for a declaration that the sale by the 
mortgagees was not bona fide and as such void 
as against him. The defendants (mortgagees) 
pleaded that the decision in the previous suit 
operated as res judicata and that the present 
suit could not be maintained. Held that the 
issues raised for decision and the decree in the 
previous suit operated as res judicata and bar¬ 
red the present suit. In the previous suit, the 
purchaser of the mortgaged property fX) gave 
evidence that his purchase was bona fide. 
Though no actual finding was recorded on that 
issue, it must be taken that tho issue was 
decided in tho affirmative because a decree 
was passed in favour of X (in the previou.s suit). 

Ramkrishna Jagannath v. Vithal Ram.ii 

18 B, 89. [R,, 25 B. 115, 6 Bom. L.R. 28S.] 

(52) — on mortgage — Plea as to pro- 
perty being waqf tiol raised by defendant— 
Decree—Attachment of mortgaged property — 
Suit to release property as being waqf—Res 
judicata. The plaintiff in the present suit 
wa-i defendant in the former suit which was 
based upon two mortgage bounds, and tho 
prayer of the former plaint was in tho alter- 
native either for payment of tho principal and 
interest due under tho mortgage or for 
possession of the mortgaged property. The 
present suit was for a declaration that tho 
mortgaged property which tho plaintiff in the 
former suit had caused to be attached in 
execution of his money decree was waqf. and 
for its release from attachment. In tho former 
suit, the fact of the mortgage was not denied, 
but no plea was raised that it was inoperative 
as against the property on the ground of its 
being waqf. Held, that the defendant in the 
former suit might and ought to have pleaded 
in tho alternative that the mortgage was 
inoperative to bind the property of which the 
piaintig therein sought po.ssession, and that 
the present suit was therefore liable to be 
dismissed on the ground of res judicata. 

Banne Shah v. Karm Chund, 89 PR. 

1882. 

(53) — Civ. Pro. Code, s. 13—Res judicata 

Matter which might have been made ground 


Res Judicata —continued. 

- 7.— Matters in Issue— continued, 

of attack in former suit. —Where a puisne 
incumbrancer, who as such might have 

I claimed redemption of a prior incumbrance^ 
sued only for a declaration, as against the 
aucti'^u purcha^'ers under a decree on the 
prior mortgage, of his right to bring the pro¬ 
perly purchased by them to sale in virtue 
of his mortgage, h‘ld that be could not sub¬ 
sequently sue for redemption of the prior 
mortgage. JhamMAN v. UwaRKA PRASAD. 
A.W.N. 1897. 100. 

I 

I 

(54)—Decree for redemption of mortgage — 
No provision for foreclosure or payment uif/tirt 
fixed time—Mortgagee subsequently suing for 
sale of mortgaged prnperty~Res judicata—Oil). 
Pro. Code, 1882 , s. 13. Hxpt II Limitation.—~ 
Where a decree for redemption does not provide 

I that the mortgage money should be paid within 
a fixed time and that, in default, the mortgaged 
property shall be foreclosed, it operates of itself 
as a foreclosure decree, if it is not executed 
within three years. When once such a decree 
is passed, the mortgagee cannot sub>cqueDtly 
institute a suit for sale of the mortgaged 
property, because s. 13. expl. II of the Civ. 
Pro. Code, bars such a suit. The defendant 
obtained on 12-I1-I88H adecrco for redemption, 
which did not provide for payroont of the mort¬ 
gage-money within a fired time or for fore¬ 
closure in case of default. On 26 11 1884, the 
plaiutifi (mortgagee) instituted the present suit 
against the mortgagors for sale of the mortgaged 
property. Money was paid into Court by the 
mortgagor on 8-4-1885. The mortgagee rtfused 
to accept it and insisted that, the property 
should be sold. Held:—{]) That no time 
having been fixed for redemption, the defend¬ 
ants (mortgagors) who obtained the redemp¬ 
tion-decree in tho previous suit, had. under the 
Limitation Act, 1877, throe years within whioh 
they could execute it, and that, as they had 
paid the money within 3 years, they were 
entitled to recover tho property, (2) That the 
decree made in tho redemption suit would 
praotically bo a decree for foreclosure if not 
executed within throe years and would there¬ 
fore efiectually determine tho rights under tho 
mortgage both of tho m irtgagoo an! tho mort¬ 
gagors, and (3) That the plaintiff (the mort¬ 
gagee) having failed to obtain a provision for 
sale in tho redemption decree in tho former 
suit, as he might and ought to have done if he 
wished to preserve tho right of sale, that right 
must be held to have been a matter directly 
arid substanti.ally in issue in the former suit 
within the meaning of oxpl. H to s. 13, Civ* 
Pro. Code, 1882; and to have been, in efieot, 
negatived by tho judgment MaLOJI v. SA0AJI» 
13 B. 867. [Diss., 93 P.R. 1908*164 P.L.R- 
1908 = 133 P.W.R. 1908 ; F., 16 M. 366; 

F., 19 A, 202. 23 B. 692 ; 4ppr., 3 0.0. 871, 
25 M. 300; Rel. on. 10 C.L.J. 116 = 1 Ind. 
Cas. 71 ; H, 16 B. 243, 26 B. 661, 24 A. 44. 
48 P.R. 1907 = 169 P.L R. 1908 = 101 P.W.R. 
1907.] 



1357 


THE ALL INDIA DIGEST. 


1358 


Res Judicsis-^coutiuued, 

-7.—Hatters io Issue —continue d, 

(55) —Sttii for redemption decreed —Subse- 
quent smt for recovery of the amount not taken 
into account —Transfer of Properly Act [IW of 
188'2!, ss- 92 and 94.—In a suit for redemption 
there ought to be a complete and final settlement 
of all accounts between the mortgagor and the 
mortgagee, right up to the date of the redemp¬ 
tion. Where, therefore, a mortgagor obtained 
a decree for redemption, and paid up the amount 
found due, and subs<qaenily brought a suit for 
recovery of the amount, which, he alleged, the 
mortgagee had collected during the time he was 
in possession, and which was not taken into 
account in the previous suit, held that the suit 
was barred. KASHI PersHAD v. BajRANG 
Pershad, 4 A.L.J. 763 = A.W N. 1907, 281 = 
30 A 36 [fl., 30 A. 2-45 = A.W.N. 1908,96 = 
5 A.L.J. 192, 12 0.0. 152 = 2 Ind. Cas- 834.] 

(56) —Res judicata— Some issue in two suits — 
Finding in one incorporated in the other—Appeal 
against one decree only — Effect of —In two 
suits for sale upon different mortgages, one of 
the defendants, a prior mortgagee, pleaded 
that his mortgage had not been satisfied. The 
Subordinate Judge found in the one case that 
the mortgage had not been satisfied and in¬ 
corporated that finding in the other case. The 
plaintiff appealed in the one case against that 
finding, but allowed the decree in the other 
to become final. Held, that the judgment in 
the case not appealed against operated as res 
judicata. DAKHNI DIM v. SYED ALT ASGHAR, 

7 A.L.J. 993 = 7 Ind. Cas 909. (7 A.L.J. 816, 
F.B.. F,) 

(51)— Civ. Pro. Code, s. 13. Expl. II—Res 
judicata— Matter which might have been made 
a ground of defence in former suit. —A R and 
C P, in three separate ^uits, obtained decrees 
against 0 L and others for sale of certain hy¬ 
pothecated property. C L never appeared to 
defend those suits ; but, when execution of 
the decrees therein was sought, he filed objec¬ 
tions, which objections were overruled. 0 L 
then brought a separate suit for a declaration 
that the property against which the decree- 
holders A R and P G held decrees was not 
liable to sale by reason of the want of title 
on the part of the mortgagors to mortgage 
the same. In this suit, he got a decree in 
respect of the property dealt with in two of 
the former suits, but. as to the property deilt 
with in the third, his suit was dismissed. He 
then appealed and the decree-holders also 
appealed as to the other two suits. Held, that 
the matters alleged by the judgment-debtor, 
plaintiff, were matters which might and ought 
to have been made a ground of defence in the 
former suits in which he was a defendant and 
the present suit was, therefore, barred by the 
principle of res judicata- AMOLAK RAM v. 
Champa Lal, A.W N. 1891,132. [F.. 19 a. 

517.] 

(58)—Code of Civil Procedure, 1908, s. 11— 
Rent, rate of—Quantity of land or area-Issw, 
incidental or going to the root—Authorities, 


Res Jod/ca/a—continued. 

-7.—Hatters in Issue— continued. 

review of. —The question of res judicata in rent 
suits is one of constant recurrence and the 
decision must depend on the circumstances of 
each case. In all such suits where questions 
of res judicata arise, what is necessary to see is 
this, namely, whether the decision in the for¬ 
mer rent suit was given on an incidental point 
or on a question that went to the very root of 
the case. Where, io a pievious suit for rent, 
one of the issues was “what is the jama 
payable by the defendants for the lands in 
arrears and for the period of action,” and the 
decree in that suit with regard to the rate of 
rent was in the following terms, “that the rent 
in respect of the land claimed by the defend¬ 
ants be fixed at Rs. 16 per annum, ” and, the 
plaintiffs and defendants of the rent-suit were 
respectively plaintiffs and defendants in a 
subsequent suit, and the land for which rent 
was claimed in the rent suit included the land 
io the subsequent suit, in which the plaintiffs’ 
case was not that there was any alteration 
effected with regard to the annual rental fixed 
by the decree in the previous suit : Held, that 
the issue in the rent-suit involved three ques¬ 
tions, namely, (1) what was the jama payable 
by the defendants tor the land in arrears; 
which therefore included, (2) what was the 
laodio arrears, and (3) what was the jama for 
the period in question, and all those points 
were, therefore, directly and substantially in 
i.ssue between the parties in the previous suit 
and could not be regarded as incidental only, 
and that the question as to the area of the 
land was the sole question that was in contro- 
vefv*«y between the parties at the hearing and 
was the point on which the whole decision 
turned, and that it went to the very root of the 
case and the decision of it must, therefore, be 
regarded as concludve between the parties, and 
the subsequent suit is barred by the rule of 
res judicata. MANE Mahammed v. Dhani 
Mahammed, 17 C L.J. 71 = 16 Ind. Cas. 22 = 

17 C.W.N. 76. (21 G. 236. O.) 

(59) —Rfinf suit—Scope of issue — Incidents of 
tenancy—Not relating to claim for particular 
year — Raikumat — Legally recoverable if 
payable, under custom—Decision that raikumat 
payable, whether res judicata.—The decision in a 
rent suit may operate as res judicata, where it is 
upon a question as to the incidents of the 
tenancy, not merely in relation to the claim for 
that particular year, but from a wider point 
of view Raikumat is legally recoverable if it is 
payable under a custom. Therefore, a decision 

raikumat was payable in a previous rent 
suit, involved, by implication at any rate, a 
decision that the raikumat claimed was payable 
under a custom ; and the decision, being upon 
a mixed question of fact and law, operates as 
res judicata. BechA Ram SAHU v. Chamru 
URAON, 13 Ind. Gas 837, 

(60) S.13, Civ. Pro, Code, 1882—Res judicata 
—Decree in rent suit—Question of annual rent 
payable — Ex parte decree. — Whether the 
decision, as regards the amount of rent payable 
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Res Judicata —continued, 

—Matters in Issue— 

annually, in a previous suit, operates as res 
iudicat'i, must be determined with referenoe to 
the question whether the issue in the previous 
suit related to the amount of rent payable for 
a particular period, or to the rent payble for the 
full term of the lease. In the former contingency, 
the decision is not res judicata : in the latter 
event, it is (11 C.L.J. *^48. 28 0. 318, F.) an 
ex parte decree operates as res judicata, not 
only as regards questions which were substan¬ 
tially and directly in issue and had been decid¬ 
ed, but also as regards points which ought to 
have been taken in defence and were not taken 
in defence by the absent defendant. Bepin 

Behar Das V. Hara Chandra Bairaqi, 

2 Ind. Cas. 11. (31 C. 79, F. ; 16 C. 300, P. 

B,. R.) 

(61) — Previous rent suit — Decree at certain 
rate—No subsequent change —Subsequent rent 
suit — Whether previous decree res judicata.— 
In a previous rent suit, au i-^sue was to the effect: 
“ At what rate is the plaintiff entitled to get 
rent ” The first Court gave a decree at a race 
between the rates alleged by the parties, The 
Appellate Court gave a decree at the rate admit¬ 
ted by the defendant. Subsequently, there 
was a title suit which was taken up to the High 
Court and in which it was held that the ques¬ 
tion of the jama ptyablc was res judicata : 
Held, that, there having been no change alleg¬ 
ed, the rate at which rent was decided to have 
been payable in the previous suit was res 
judicata in subsequent rent suit, KasimaDDI 

Muhammad v. shib prosad Das Chow- 

DHURY, 16 Ind, Cas. 590. 19 0, 656, 20 0. 

605, 6 C.W.N. 589, i^.) 

(62) —Res judicita— Evidence — Decision on 
merits—Act VIII of 1859, s. 2.—A suit (or 
arrears of rent was disrnisscd by the Munsifi on 
the ground that, in a former suit between the 
same parties, the kabuliat on which the plaint¬ 
iff sued was declared inadmissible in evidence, 
and that this decision was a bar to the plaint¬ 
iff's claim under a. 2, Act VIII of 1859. The 
Judge, on appeal, considered that the Muusiff 
was wrong in bolding the claim of the plaintiff 
barred as res judicata, but hold that the former 
decision was a strong piece of evidence against 
the plaintiff and be upheld the decree of the 
Court below. Held that there had been a 
decision on the raoribs. HUMMEN KISHEN SEN 

v. Mr. j. p. Wise, 18 W.R. i96. 

(63) — First suit for rent for one year — Abate¬ 
ment of rent claimed to a smaller extent and 
decided—suit for abatement of rent to a 
larger extent in the future barred. —Where, in 
a suit for a year's rent, the tenant claimed 
abatement and a judgment was passed deter¬ 
mining the amount to bo abated on materials 
applicable to one year as well as to another, 
held that the question of abatement was once 
for all decided and became res judicata NUBO 
DOORGA DOSSEE V. PYZ BUKSH OHOWDRY, 

24 W.R. 403«1 C. 202. [Appr.^ 3 C. 393; D., 

3 0. 271. 21 C. 236 ; i?., 13 M. 287, 9 B. 76, 
1 C.L.J. 248.] 


Res Jud/cata—continued. 

- 7. — Matters in Issue — continued, 

(6i)—Act Xof 1877, s. 13. Expl. II-Ros 
juiicita,—Ejectment .—In a suit for arrears of 
rent ejectmeot, and defendant pleaded that bis 
tenure was istemrari and so be was not liable 
to be ejected. The Judge found that the isfew- 
rari character of the tenure was not established, 
and gave a decree for the rent claimed and for 
eje^tmentof the defendanton failure of payment 
within fifteen days from the date of the decree. 
The defendant saved hu tenure by paying off 
tbe arrears. In a subsequent suit by the same 
plaintiff against the sama defendant for ejeot- 
ment, the defendant cannot urge chat his tenure 
is both transferable and istemrari. DINOMOYI 
DEBIA CHOWDHRAIN V. ANUNGO MOYI, 4 
C.L R 399. [11 B.L.R. 159, F.] 

(651—Civ. Pro. Code, s. 13, Expl. 11—Rea 
judicata -Matter which should h ive been made 
a ground of defence in previous suitSubject' 
matter, xf must be identical—Rent suif —Ex 
parte decree—PUaof payment not raised—Claim 
of set off in subsequent rent suit .—lu a suit for 
rent, the defendant claimed a set eff for a cer¬ 
tain sum which, be said, he had paid on account 
of previous arrears of rent, bub (or which no 
credit bad been given by the plaintiffs in a suit 
for the rent of that period. That suit had been 
heard ex parte and decreed in the plaintiff’s 
favour. Heli, that the plea ot payment now 
raised should have been m'ide a ground of 
defence in the previous suit, and the defendant 
was precluded from claiming a set off in regard 
to it by Eipl. II of s- 13 of the Civ. Pro. Code, 
fl C.W.N, 565:=24C. 711, I C.L J 248, Cons.; 
20 A. 110, P.; 6 C.W.N. 889-^24 A. 249, R.) 
Semble, per Ryves, J. —The Privy Gounoil in 6 
C.W.N. 889 = 24 A. 249 has by impHoition over¬ 
ruled the decision in 1 C.W.N. 665 = 24 0. 711. 
Jamadar Singh v. Serazuddin ahamad 
Ohowdhury, 12 C.W.N. 862 = 8 C.L.J. 82» 
38 C. 979. 

(60)-Cio. Pro. Code, 1882. s. 13. Expl. U. 
—Suit for enhancement — Com.osnsafton /or 
iynvrovements accrued due previous to prior suit 
for enhancement defendants, not competent ie 
plead non-payment of. —In this oise, the lower 
Courts had held that the defendants were at 
liberty to pie td in answer to the present suit 
for enhancement of rent the fact that the 
plaintiffs, the landlords, had not paid compen¬ 
sation for improvements made prior to the 
institution of a former suit for enbanoement 
between the same parties, decided on 2nd March 
1872. Held that the defendants might and 
ought to have pleaded in defending the former 
suit that they had not been compensated lor 
improvemeuos as required by ss, 37 and 33 ol 
the Tenancy Act, and since they had omitted 
to raise such a plea in answer to the previous 
demand, Expl. II, s. 13 0iv. Pro. Code, applied, 
precluding them from relying on tbe same 
matter of defence again, KeSXR SINQH v. 
Jaw.and Singh, 142 P.R. 1884. (96 P.R. 
1981. Cited) [«.. 76 P.R. 1897, 55 P R. 1907 
= 66P.L.R. 1908, 12 O.C. 347*4 Ind. Cas. 
763.] 
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Res Judicata—continued. 

-7.—Matters in Issue—coiitinjied, 

(67) Res judicata— Suit for malikana. —A 
subsequent suit for malikana (which substan¬ 
tially raises the question of the proprietary right 
to the estate* would, where the question of 
proprietary right has been decided in a previous 
suit, be barred as res judicata. GOPINATH 
CHOBEY V. Bhugwat Pershad, 10 C. 697. 
[R., U.B.R. 11897-1901), Vol. 11. 535.] 

(68) — Res judicata — Parties — Remand- 
Question oj iitlii —Lauds held under a joie tenure 
were sold in execution of a decree for rent ob¬ 
tained by the landlord, and they were purchased 
by one J who was put in possession in 1839. 
Another suit, which was pending between the 

' tenants and their mortgagee, in which a 
question arose whether those jote lands were 
included in the mortgage, was decided in favour 
of the mortgagee in 1841. To this suit J was 
no party, but was in possession of the lauds. 
Subsequently, by an order in 1845, the mort¬ 
gagee succeeded in getting possession of the 
same lands. In 1866, the representatives of J, 
who were not bound by the decision in 1841, 
sued to recover possession of the jote lands. 
The Privy Council remanded the case in order 
that the issue whether the land was parcel of 
the jote or not might be tried. Held that this 
order of remand was conclusive and that the 
question of the title of the representatives of J 
to the jote lands could not be re-opened. 
JUGGODUMBA DASEE V. TARAKANT BaNRR- 
JEE, 6 eX.R. 121, P.C. 

(69) —Arrears of rent^ suit for —Res judicata 

Civ. Pro. Code, s. li—Interest—Rent Act, 

Oudh, s. 141— Discretion of Court in award¬ 
ing interest — Breach of contract — Contract 
Act, s. 73.—Id a di.‘<pute between G. B. who 
had obtained the saiiid of a taluka, and B. B. 
and U. P , with reference to the taluk i, a raei- 
namah was executed on the 4th May 1864 
under which the taluka was divided between 
these three persons ; G. B. taking one-half, aod 
B. B. and U P. taking one-quarter each. Cer¬ 
tain villages were allotted to each of them, and 
three villages, namely, K, G, and H were held 
in common. The razmamah provided that 
B. B. and U. P. were to pay to G B- the 
government revenue until the assessment of the 
tegular settlement jama, to which G. B. was 
to add his half share of the jama\ that after 
the regular settlement the jama assessed on 
each village, whatever its amount, was to be 
paid by the party in possession above mention¬ 
ed, but that in respect to the villages held in 
common, B. B and U. P. were to pay half and 
G. B. the other half; and that U. P. and B. 
B. were to pay fo G. B., along with the instal¬ 
ment, Rs. 10 par cent on account of taluk- 
dari right on the Government revenue which 
might be assessed from time to time. The 
■Tillage G, one of the villages mentioned in the 
razinamah as held in common, was acquired 
under a mortgage. B. B. died in 1665, and 
was succeeded by his widow, on whose death 
U. P, obtained possession of B. B.'s share. 

G. VIII—86 


Res Judicata —continued. 

7. Matters in Issue— continued. 

After the death of B, B, the mortgage of the 

village G w-is redeemed and the village B was 

purchased with the consent of B. B’s widow. 
U. P. and the plaiotiQ, who had succeeded to 
the taluka on the death of his father, G. B. 
The plaintiff, as taiukdar or superior proprietor, 
brought a suit against the delendants, the sou 
and grandson of U. P., as under-proprietors, 
for arrears of rent fjr 1305 Faf.li in respect of 
the villages held by them. The main points 
in dispute were (1) whether the defendants 
were jointly liable to pay rent; (2) whether 
they were liable to pay the Rj. 10 per cent, 
mentioned in the razinamah in reipect of the 
village B ; (3) whether they were only liable in 
respect of half the (ioverninent revenue assess¬ 
ed on the villages K and H; a id (4) whether 

they were liable to pay interest on the arrears. 
Held, that the question ill, (2) and (3/ raised 
in this suit were res judicata, and that the de¬ 
fendants were precluded from re-opening them. 
A decision upon a particular matter in dispute 

18 conclusive so far as that dispute is concern¬ 
ed, although it proceeds upon points of law, 
but the decision as regards the points of law is 
not conclusive where a different matter is in 
dispute. Held further, that the defendants 
were liable to pay interest on rent which was 
not paid on the date fixed for the payment of 
revenue. The razinamah was proof of a con¬ 
tract between the parties under which rent was 
payable by the defendants to the plaintiff, and 
the breach of the contract rendered the defend¬ 
ants liable to pay interest for such breich. 
The Court below did not exercise its discretion 
unsoundly in awarding interest on arrears of 

rent at the rate recognised by s. 141, Oudh Rent 

Act. Ganesh Bakhsh Singh v. Hari Har 
bakbsh Singh, 3 O.C. 22 (B). 

\10)—Notice of ejectment — Landlord hound 
to lender amount due as compensation for im¬ 
provements—Punjab Tenancy Act, ss. 25, 37. 38 
— Suit to contest notice-Ground of non-pay¬ 
ment of co^/ie??safio)i to be urged—Subsequent 
suit for compensation—Res judicata—Aci Xof 
1877, s. 13, Ezpi, II.—Where compensation 
forimprovements is due to a tenant under ss. 37 
and 38 of the Punjab Tenancy Act, he is enti¬ 
tled under s. 37 to retain possession of the 
land until such compensation is paid to him by 
the landlord, and cannot, until then, be ejected 
from bis holding. The payment of compensa¬ 
tion being a condition precedent to the eject¬ 
ment of the tenant by notice, the landlord is 
bound to teoder the full amount due, before 
notice of ejectment is served upon the tenant and 
when the plaintiff sues under s. 25 to contest 
his liability to ejectment under the notice, he 
both may and ought to make the non-fulfil¬ 
ment of the condition precedent a ground for 
contesting his liability to ejectment under i)ie 
notice, and the Court is bound infnen a suit 
to make an absolute and unquabhed decree 
either that the plaintiff is not liable or that he 
is 80 liable and that bis suit is dismissed. Con¬ 
sequently, a tenant who, being in fact entitled 
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Res Judicata—continued, 

-7.—Matters in Issue— continued, 

to corcpeosation, sues under s. 25 of the Act 
aiid omits to contest his liability to ejectment 
up^u the ground that the compensation has 
not been paid, cannot, if his suit is dismissed, 
mairiiaiu a subsequent suit claiming the com- 
peIJ^ation due at the time of the service of the 
nonce ut ejectment. The right to compensa¬ 
tion at the time of the service of notice of eject¬ 
ment was a matter which might and ought to 
have bi-en made a ground of attack in the for¬ 
mer suit brought by the tenant under s. 25, 
and tberelore, under Expl. II to s. 13 of the 
Civ. Pro. Code, it must be deemed to have been 
directly and substantially in issue in the for¬ 
mer suit, and consequently the trial of the 
second suit would be barred under the provisions 
of 8 14. Kaka V. BhOLA, 96 P.R. 1881. (39 
P.R. 1971, 149 P.R. 1679. R.) [F., i8 P.R 
1883. 39 P.R. 1883 ; Appr., 142 P.R. 1984 ; R., 
Ill P.R. 1683. 136 P.R. 1883; D., 55 P.R. 
1907, 13 P.R. 1882.] 

(71) —Cit’. Pro. Code, 1882, 5. 13—Swif for 
declaration of agrimlturist's land being liable 
to attachment ana sale—Matter which might 
have been ground of objection in previous suit — 
Punjab Land Alienation Act, 1900, s, 16 (1).— 
A third person, alleging himself to be the mort¬ 
gagee of the share of an Arain Zemindar, 
resisted the attachment made thereof by a 
decree-holder in execution proceedings. The 
third person withdrew the objection founded on 
bis mortgage and put forward a conveyance, in 
consequence of which, the objcc.ion based on 
the sale deed was held to be sufficient to release 
the share (turn the decree holder’s attachment 
thereof. The la tor then sued to have it declared 
that the share was attachable and succeeded in 
both the courts. But when this decree-holder 
proceeded in execution, the sons of the third 
party successfully opposed the execution on the 
ground of their mortgage. The original decree 
holder next sued the third party’s sons for a 
declaration like the one he got in his second 
suit. Held that the sons of the third party 
mortgagee wt-re barred from putting forward the 
mortgage in this suit, as it was a matter which 
ought to have been made a ground of defence 
in the previous suit and as it must, iharefore, 
bo deemed to have been a matter substantially 
in i9»uv III such former suit ; held further, that 
8. 16. Punjab Land Alienation Act, does not 
prohioit an agriculturist’s land from being 
attached in execution proceedings ani that a 
decree-holder may ask for a declaration as to 
certain land being liable to attachment and for 
being d»'alt with under s 326. Civ. Pro Oode, 
1882. Badau'Din V. Bura Mal, 4 P.R. 1903. 
[Rel, on, 56 P.R. 1907.]. 

(72) —Suif/or possession— Right of pre-emp- 
fion n'H set up by defendant - Subsequent saif for 
pre-emption if maintainable —Res judicata.—In 
a former suit for possession of certain land by 
the purchaser thereof, the present plaintiff (as 
defendant) failed to set up bis rights of pre¬ 
emption and the suit was oonseqaently decreed. 


Res Judicata—continued, 

-7.—Matters in IsBue—confintted. 

Beld that a subsequent suit to enforce the right 
of pre-emption was barred by the principle of 
res judicata. ASGUR MAHOMED v. NUZBEMA 
Bibee, 14 W.R. 272. (R., 2 O.C. 9.] 

(73) — Ctv. Pro. Code, 1877, s. 13—Res judi¬ 
cata—Pre-emption, right of, as a ground of 
defence. — The appellant purchased certain pro¬ 
perty from the widow of one Chunni on the 
18th November 1674. and broughta suit against 
bis vendor for possession of such property. The 
respondeut, who represented himself to be the 
nephew of Chunni, and one Chedi Lai, tho 
daughter's son of Chunni, were made defend¬ 
ants 10 the suit. They contended that tho 
widow was not competent to alienate such pro- * 
perty. The respoi d.nt subsequently brought 
the present suit ugniust the appellant in which 
with reference to such sale, be claimed to 
enforce bis right of pre-emption in respect of 
such property. Held that the suit was barred 
by the provisions ot s. 13 of Act X of 1887 as 
the claim for pre-emption might and ought to 
have been made aground of defence in the for¬ 
mer suit, and must be deemed therefore to have 
been a matter directly and substantially in 
issue in such suit TIWARI GANDHARAP 
PITAM. A.W.N. 1881. 47. 

(74) —Res-judicata — Matters in issue — 
Defence not raised in previous suif—Civ. Pro* 
Code, s, 13. Expl. II — Pre-einpftou — 
Mahomedan Law—Sale in execution offeree -— 
Where the plaintiff, in a suit for pre-emption, 
had, in a former suit in which the present de¬ 
fendant had obtained a decree against her lor 
possession of the property now in question, omit¬ 
ted to assert her pro emptive right as ground 
of defence. Beld that the suit for pre-emption 
w^s barred by s. 13, . expl. II of the Oiv. 
Pro. Code. A sale in execution of a decree 
does not give rise to a right oi pre-emption 
under the Mahomedan Law. KaJ BibI v. 
SUKHI, A.W.N. 1889, 178. 

(75) — Right of pre-omption as ground of 
claim and of defence—Cii\ Pro. Code. I877i 
s. 13, Expl. 11—Whore the rigbtof pre-emption, 
though available as a defence, was not pleaded 
in a former suit, a subsequent suit between the 
same patties to enforce such right would be 
barred under s. 13 of the Civ. Pro. Code, Expl. 
II. NARAINDaTv. BHAIRO BUKSHPAIi, 3 A. 
189. (l A. 75, 1 A. 316, butdoubted. [Over- 
ruled, 26 A. 6l, F 8 =* A.W.N, 1903, 196; R.^ 
14 B. 31.] 

(76) —Civ. Pro. Code, 1882, s. 13 (“S. Hi 
new Codfli—Res judicata—Portnsr suit /or 
possession by purchaser resisted on ground of 
oivnership—Subsequent suit for pre-emption by 
former de/endonf barred. —A who purchased a 
certain property brought a suit against £ who 
was in possession thereof, and the suit was 
resisted by B on the ground that he was the 
owner of the property. The Oourti however^ 
made a decree in favour of A. Sabsequently, 
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Res Judicata —continued, 

-7.—Hatters in Issue— contimud, 

A brought a suit against B for pro-emption in 
respect' uf the same property. Beld, that the 
subsequent suit was barred under Ezpl. II to 
8. 13, Civ. Pro. Code, because B ought to have 
raised in the former suit the defence in the 
alternative that he had a right of pre-emption. 
PULANDER SINGH v. JWALLA SiNGH, 20 A. 
516 = A.W.N. 1898. 134. (U M.I.A. 50, 20G. 
79, I A 75, R.) [Overruled, 26 A. 61. F.B.; 
NotF., 1 A.L.J. 426 = 27 A, 78; i?..55 P.R. 1907 
= 65 PL.U. 1908 = 96 P.W.R. 1907.] 

(77) —Res judicata—Civ. Pro. Code, 18S2, 
s. 13— Question of title raised incidentally in 
Small Cause suit, how jar res judicata in subse- 
quent original suit. —In a suit for declaration 
of plaintiS’s right to carry an idol in proces¬ 
sion during certain festivals, the decision in a 
previous suit between the same parties on that 
question will operate as res judicata, where it 
appears that, although there is some variance 
between the details of the ceremonies set out at 
length in the plaint in the previous suit and in 
the present suit, the relief in respect of the 
right of procession is substantially the same. 
Per Kernan^ t/, —Where in a suit of a Small 
Cause nature a question of title is decided inci¬ 
dentally, the decision on that question does 
not operate as res judicata in a substquent 
original suit between tbe parties where the 
question of that title is in dispute, as there 
could be no second appeal in the former suit. 
{3 M. 192, F*.) Per Wilkinson, d.—Where in 
the previous suit the parties were the same, 
and they were litigating under the same title 
and the Court which tried tbe case had juris¬ 
diction finally to decide tbe question, the mere 
fact that the question was decided incidentally 
in the former suit would not bar the judgment 
in the previous suit from operating as res judi¬ 
cata, as the question of res judicata has no¬ 
thing to do with toe question of second appeal. 
SiNGARA CHARIAR v. KRISHNASAWMY, 1 

M.L.J. 313. (10 G. 173, F.) 

(78) —Res judicata—Denial of sonship in prior 
suit—Subsequent suit based on same title — 
Bar of suit, —Where, in a suit for a declaration 
of the plaintiflE’s right to certain properties on 
the ground of bis being the son of the deceased 
owner thereof, a person alleging himself to be 
the illegitimate sou of tbe .«aid owner interven¬ 
ed as a CO defendant and the Court held against 
tijn on the question of sonship, a subsequent 
suit by the same person for maintenance, on 
the ground that he was such illegitimate son 
was barred by the rule of res judicata, RAM 

SooKH V. Tara singh, 3 Agra 40. 

(79) — Civ. Pro Code, 1882, s. 13 (=s. 11, new 
Code)— Decree for partition not acted upen — 
Subsequent suit for thesame —Res judicata,^ow 
far applicable^ —When a decree deciariug a right 
to partition has not been given effect to by the 
patties proceeding to partition in accordance 
with it, it is competent for them, or any of 
them, if they still continue to be interested 
in the joint property, to bring another suit for 
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the declaration of their right to a partition in 
case their right to partition is called in question 
at a time when, by reason of limitation or 
otherwise, they cannot put into effect the decree 
first obtained. The former decree mav, how¬ 
ever, operate as res judicata as regards any 
claim or defence which was or might have been 
raised in the suit lu which it Wis passed. 
NaSRAT-ULLAH v. MUJJBULLAH, 13 A. 
309 = A.W, N. 1891. 117, [F., 10 C. W. N. 

839. 28 A. 627 = A. W. N. 1906,142 = 3 A. L. J. 
379 ; D., 3 Bom. L. R 94.] 

(80)— Suit for dower amounting to money 
claiyn-Claim to establish lien for dower on specific 
property—Distinct nature of causes of action — 
Res judicata.--Plaintiff, the widow of a Maho- 
medan, instituted this suit against his heirs for 
recovery of money being the amount of dower 
payable on the di‘'Solution of marriage to the 
plaintiff by her late hu^band. Tbe dissolution 
of the marriage bad occurred on the deith of the 
husband, and if the plaint merely amounted to 
a money claim, it was clearly barred by limita¬ 
tion. The High Court was of opinion that tbe 
claim for the money amount of dower and a 
claim to establish a lien on specific property in 
respect of such amount constitute distinct causes 
of action ; but even assuming that the plaint in 
the present case sought enforcement of a right 
of lien on the property of the husband, the 
decree in ejectment that had been obtained by 
the heirs, the present defendants, was an 
absolute decree of right in them as against the 
present plaintiff ; and it was given in a suit in 
which she might or ought, if she ever relied upon 
it, to have raised as a defence the very right of 
lien now sought to be set up as a substantive 
claim on her part but never did so. Consequ¬ 
ently, as between the parties, the right of lien 
was res judicata. HUSSAMUT Wafeah v 
MUSSAMUT SAHEEBa. 8 irtf.R 307. [F. 14 
W.R 272 ; R., 3 B.L.H. 175, 12 C.W.N. 292 = 

7 G.L.J. 504 ; D., 19 W.R. 2i9.] 

(81)— Civ. Pro. Code, s. 13—Res judicata.— 
Agreement to sell.^The plaintiff agreed to sell 
to tbe defendant a house in consideration of a 
payment of Rs. 41, and also of the transfer of a 
plot of land to build a shop to be held rent-free 
by the plaintiff as long as the business was 
carried on ; the plaintiff lefusiog to perform his 
part of the contract was sued for possession of 
the bou^e on payment ofRs. 41 and in it he 
stated as his defence that tbe agreement was 
not binding on him ; but did not plead that the 
consideration of the sale was not Rs. 41, but 
Rs. 41 and possession of the plot of land. The 
suit was decreed against the present plainiiff He 
thereupoQ sued to enforce the agreemen tas 
regards the plot of land. Held, that he was 
barred by the operation of the rule of res 
judicata as in the previous suit, no such defence 
was setup. BADiii v. Gadri Dial, A.W.N. 
1881, 18. 

Matter in issue—Sale-deed being ficti¬ 
cious .—Where a house and land were sold by 
one sale-deed, the finding in the first suit in 
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respect of the house that the s«lo-deed is void 
is concludive in the subsequent suit iu respect 
of the land, the material issue, vt 2 ., whether 
the sale deed coovsyed a tiila or was fictitious 
being ideuucai iu both suits though the suojeut- 
matier wasdiSerent. ZaFAUYAH KHAN v. 
Fateh Ram, 100 P.R. 1898, F B. [R , 79 P. 
R. 1905 : Bel. on, 55 P R. 1907.] 

{S‘6) —Code of Civil Procedure (1909), s. 11, 
Res judicata— Fortner sutl — Two suits institut¬ 
ed on same day’-Same qtieslion raised-' Abate¬ 
ment of one appeal —Effect of. —Two suits were 
instituted by the same plaintifi ou the same 
day in the same Court fur the same reliefs, one 
against A alone and the other against A and S, 
raising the same questions and were decided by 
•ne judgment, but separate decrees >vere passed 
on the same day allowing the pUiutifi *s cUim. 
In the case in which there were two defendants 
only 8 preferred an appeal, and in the case in 
which A alone was the defendant an appeal 
was also preferred, but, during the pendency of 
the first appeal and before the decision of the 
latter, the appellant 8. having died and the 
appeal having abated, tbe decision of the Court 
became final. Held that the decree in the case 
against B and A having become final, before 
the decision of the appeal preferred by A, it 
•perated as res judicata for tbe purpose of the 
•thercase. ANANT DAS v. UDAIBHAN PAR- 
QAS. 11 A.L.J. 214 = 19 Ind Cas. 76 = 39 A. 
187. (33 A. Sl.P.B., F.) 

(84)— Oaths Act—Adjudication on oath in 
previous suit — Binding tn subsequent suif. —An 
adjudication by a Court on an oath made by 
•ne of the parties to the suit would make tbe 
matter or issue oovered oy the adjudication res 
judicata iu a subsequent litigation between the 
•ame parties, though the subject matter of the 
suit is different. SanYasi BARITYA v. 
ARTASWARO, 13 M.L.T 26l = M.W.N. 1913. 
220 = 24 M.L.J. 321 = 36 M. 287=^18 Ind. Cae. 
839. 

{85)-’Finding between co-defendants—Act V 
of 1908, s. H.— Held^ that neco-siry findings 
•n an issue regarding consideration in a pre¬ 
vious suit by reversioners against a widow’s 
alienees, to which widow was also a ptrjy as a 
defendant, are res judicata as between the 
alienees and the widow, iu a subsequent suit 
by the alienees against the widow for possession 
of the land sold. (140 P.R. 1890, F ; 25 B. 74, 
11 B. 216, 31 0.95, 11 M 205. R.) Held, 
also, that ownership does not pass independent¬ 
ly of the payment of consideration, if there is 
proof of intention to that efieot, DhannA 

Singh V. Mussammat Budhi, 157 P W.R 
1912 = 188 P L.R. 1912 = 103 P R. 1912=16 
Ind. Gas. 80. (56 P.R. 1911. F.) 

(86)—Pro. Code, 1859, ss, 2, 139— Issues 
framed on pleadings—Findings on some issues — 
Effect, —If, in a suit in which a number of 
issues aro framed on tbe pleadings, the findings 
on some of the i>»8ueB are enough to dispose of 
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the suit, the Court is not bound to refrain from 
determining ihe.otber issues, nor can its adjudi¬ 
cation on them be treated as a nullity. And 
its findings on suoh issues will be res judicata 
and caunoi> be reopened in a subsequent suit 
between tbe same parties or their representa¬ 
tives. MAN SINGH V. NARAYAN DaS, 1 A. 
480 [R., 7 A. 6U6, F.B. = A.W.N. 1885, 89, 

17 A. 174.] 

(87) — Decision on question of law in previous 
suit—Same subject-matter in issue in subsegu- 
ent suit. —Defendant executed a bond to plaintiff 
promising tupay tue ainouui due under adectee 
in certain instalments. He did so without 
obtaining the permission of the Court under 
s. 257 A of the Civil Procedure Code. There¬ 
after, a suit was brought on the bond for two 
instalments and it was dismissed on the ground, 
that the bond was invalid because it contra-' 
veued the provisions of s. 257 A of the Civ. 
Pro. Code. Sometime after, a second suit 
was brought, on the basis of the same bond, 
for some more instalments. The defence was 
that the judgment operated as res ;udtcafd, 
on the question of tbe validity of the bond. 
Held, the second suit was barred by the rule of 
res ;udicafa, even though tbe decision iu the 
first suit might be erroneous, the validity of 
same bond being in issue between the parties 
iu both suits and tbe other conditions, as regards 
res judicata, having been satisfied in the oase. 
It is not every decision of a question of law bet¬ 
ween the parties, which is binding upon them 
iu a subsequent suit, but a previous decision 
of a question of law, wbioh afieots tbe subject' 
matter of tbe subsequent suit or creates a legal 
relation between the parties or defines the 
status of either of them, is as binding upon them 
as a previous decision of a question of fact, if the 
other requirements of tbe rule of res yudicafa 
are sati^fiei. M. MohaMMAD BaHaDUR v. 

Ram Pershad, 8 O.C. 37. 15 M. 304, D\ss,\ 
22 B. 669, 10 C. 1087, 15 0. 756, P.0,, 15 M, 
403, 11 M. 393, 15 A. 327, 1 O.W.N. 687, 28 C.' 
218. R.l [R., 10 0 0. 145.] 

(88) — Knoivledge of party —“AfiyAf Ciaim 
to be b 2 rrtd must be uiifAin knowledge of parson 
during first sutR—The plaintiff first brought 
a suit ks beir of her father, claiming that au 
account should be taken of the partnership 
between her father and tbe defendants. The 
suit was dismissed as barred by limitation 
under art, lOG of the Limitation Act. Sbe 
then brought another suit against the same 
defendants claiming as heir of her father and 
mother, and alleging that on her fathers 
death, the mother was admitted into the 
partnership ; and she prayed for an account 
of both the partnerships:—H<fd, (1) that so 
far as tho partnership with the father was 
concerned. tho claim was barred as res judicata 
by the duoistou in the previous suit: (2) that 
the olaim relating to the partnership between 
her mother and the defendants cannot be 
rejected as rtfs judicata unless it was shown 
that during the previous suit she was aware o! 
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the oUim. The svord “might’’ ia explana¬ 
tion II to s. 13 of the Giv. Fro Code, 1882, 
pre-supposes that the person defending or 
attacking in the former suit bad knowledge 
of the matter at the time of that suit and 
could have made it a grounl of defence or 
attack therein. ManIKBAI v. VirchaND. 9 
Bom. L.R- 1020. [F , U.B R- 1910, 4th Qr., 
p. 66; R., 9 A.L.J. 111.] 

(89) — S- 13, Civ. Pro, Code, 1882 - Res 
judicata— Explanation 2—MighL and ought.— 
The defendant brought a suit for .aettlemeut 
of accounts against the plaintiQ and obtained 
a decree. The piaintiS thereupon brought this 
suit for recovery of a sum of money, on the 
ground that the defendant had received it on 
his behalf in the years for which the defendant 
had brought the previous suit. Reid that the 
plea might and ought to h-we been raised in 
the previous suit and the present suit was 
barred by the rule of res judicata, JAGAN 
Nath V Balkishan, 4 A.L.J. 675 = A.W.N. 
1907, 275.; 

(90) — Civ, Pro. Code, 1877, s. 13— ''Matter 
in issue ''— " SuOject-matter" of suit. —In s. 13 
of the Civ. Pro Code, it is the “matter in 
issue,” nob the “ subject matter ” of the suit, 
that forms the essential test of res judicata. 
Therefore, where, in two suits for two different 
instalments due upon the same bond for money, 
the question whether interest on such instal¬ 
ments was due from the date of bond or from 
the date of default was in issue between the 
parties and was decided in the first suit, such 
decision would be res judicata in the second 

suit. Pahlwan Singh v. risal Singh, 4 

A. 53 = A,W.N. 1881, 110. [F., 13 B. 25. 15 

M. 494; Appl, 23 A. 5; R., U.B.R. 1892- 
1896. Vol. II. 214, 24 A- 112 ; D., 14 B. 206.] 

(91) —Ciu. Pro. Code, s. 13 —Re^ judicata— 
Matter directly and substantially ui issue .— 
Meaning of the term “ suit —In a suit for the 
recovery of four bonds, on the ground, that all 
of them had been satisfied, the decision m a 
previous suit on two of them, in which the 
defence, that all the four bad been discharged 
was found against, is res judicata only in 
respect of the two bonds therein sued on, and 
not in respect of the other two, which were not 
directly and substantially in issue in that suit, 
as the only issue to be decided therein was, 
whether the two bonds in suit had been satisfied 
or not. [H., 28 B. 338.] The word “suit ” in 

B. 13. Civ. Pro. Code, must be understood to 
mean such a matter as might have formed the 
subject of a separate suit independently of the 
special provisions of the Civ. Pro, Code, such as 
8. 45, which, enables the plaintiff to unite 
several causes of action in one and the same , 
suit. {Mahmood, J.) SheoRA.I RAI v. KaS- 
HINATH, 7 A 247, F.B. = A.W.N. 1885. 15. 
[R.. 8 A. 324, 12 C.P.L.R. 91.] 

(92) —Civ. Pro. Code. 1882, s. 13 ( = Civ. Pro. 
Cede, 1908, s. Uj^Defence not allowed to be 
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taken in prior suit—Bar in a subsequent suit — 
Estoppel — Where, in a former suit the defeiil- 
ant was not allowed to deny th-i plamtiff’s 
title, but it was not found that the plaintiff 
bad any title, held that, in the present suit. 
DO question of estoppel arises, and that the 
defence on title wa.-i not barred. Bhadr v 
RA.IAYYA V. Machabathuni Lakshmi 
Devamma, 7 M.L.T 107 = 5 Ind Cas. 815. 

(93) Res judicata— in prior suit, 

not material to the daerte therein.— Whote a 
decree dismissing a suit is not based upon 
a finding adverse to ihe defendant therein, 
but in spice of it, such finding would not bind 
the parties in a subsequent suit. NUNDO 
Lall BHUTTACHARJEE V Bidhoo Mookhy 
DEBEE, 13 C. 17. (6 C. 319 impliedly 

overruled by 110. 301 =12 I.A. 23. {Rel. 
on, 18 C. 647 ; R., 18 B. 597, 7 C.P.L.R 

17 A. 174=*A.W.N. 1895, 47. 24 G. 900.25 
B. 115, 9 C.W.N. 60. 5 C.L.J. 611 = 36 C- 193.] 

(94) —Res judicata—Civ. Pro. Code, s. 13 — 

Joint trial of two issues.—Where two suits are 
tried togetbe**, the decision of an issue in one 
of them, which is not appealed against, cannot 
be regarded as les judicata, so far as that issue 
is concerned, in an appeal from the decision in 
the other suit, and s. 13. Civ. Pro. Code, does 
not apply. ABDUL MaGID v. JEW NARAIN 
MaHTO, 16 C. 233. [P., 23 P.R. 1897. 31 P 

R. 1898. 29 M 333=16 M-L.J. 63, P.B., 4 
C L.J. 149 = 10 C.W.N. 934 = 33 0. ilOl; Cited 
85 P R. 1905 = 151 P.L.R. 1905, E.B.; £>.,5 

O.C. 384 ; Diss., A.W.N. 1908, 211 = 4 M.L.T 
172.] 

(95) — Defendants having had no right of 
appeal in first suit—Matter in issue not being 
same in the first suit and the second suit.-— 
First suit was brought by plaintiff for re¬ 
covery of certain mortgaged property on the 
allegation that the mortgage had been dis¬ 
charged by payment partly to the mortgagees 
and partly to the defendants in the present suit. 
Present defendants were made supplemental 
defendants to the former suit after sebtlemeut 
of issues. The decree was to the effect that the 
present defendants bad no interest in the pro¬ 
perty and that payment made to them was of 
no avail. The decree further directed posses- 
810 D to be given to the plaintiff on his paying 
to the original defendants, the sum which he 
alleged to have paid to the present defendants. 
The present defendants were accordingly ex¬ 
empted from liability in the first suit. Hence 
the present suit to recover, from the present 
defendants, the amount alleged to have been 
paid to them. The plaintiff pleaded that the 
decree in the first suit operated as res judicata 
against the present defendants and that he 
(plaintiffi was entitled to a decree without go¬ 
ing into the merits. Held, the former decree 
did not operate as res judicata against the pre¬ 
sent defendants. The defendants were exempt¬ 
ed from liability in the former suit and they 
had, therefore, no right of appeal. It would, 
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under such circumstances, be inequitable to 
hold that they weie concluded by the decree. 
Further, the matter in issue in this suit had 
not been gone into between the present dcfend- 
ar>t« and tbe plaintifi in the previous suit. 
MALHI KUNWAR V. IMAM UD DIN, 27 A, 59 

= lA.L.J.a63. (12C. 580, F.) 

l96) —Civ. Pro. Code, ss. 13, 43—Omis¬ 
sion by 'plaintiff to raise contentions as defendant 
in prior suit, effect of. —Where tbe plaintiS 
in a suit was defendant in a previous suit 
which bad been brought against him by the 
father of the present defendant, tbe fact that 
be bad omi* ted to make certain averments and 
to raise contentions thereon, as defendant in 
the previous suit, would not debar him from 
making those averments as plaintiS in the 
latter suit, where the averments in question 
were not of a nature material to his defence 
in the former suit. MUTTUVADUGANATHA 
TEVAR V. PERIASAMI. 16 M. 11 = 2 M.L.J. 
269. 

(97) — Finding of lower Court on an issue 
which is not dealt within appeal, whether. —Tbe 
finding of a lower Court, on an issue which is 
not dealt with in the Court of appeal, is no more 
res yudtcafa than if tbe finding were reversed. 
JlWANMAD WD. THAROMAL v. RADHOMAL 
TharoMAL, 1 S.L.R. 171. (G B. 110, R.) 

(98) —Civ. Pro. Code, 1882, s. 13, expl. II 
—Res judicata—Pari)/ not interested — Appli- 
cabxlity of expl. II tc s. 13.—A judgment in a 
suit in which a person not interested in its 
subject-matter is made a dofeodunt, is not 
res judicata in a subsequent suit between him 
and the plaintiH in the prior suit. When a 
party to a suit could not have raised the 
matter on which the present plaint is fniiudod 
as a ground of defence in the former suit to 
which he was also a party for the simple reason 
that it would have been no defence at all to 
that suit so far as his interests were concerned 
(which were nil) in the properties for the re¬ 
covery of which that suit was brought, it is clear 
under expl. II that the “matter” of the pre¬ 
sent suit could not be doomed to have been “ a 
matter directly and substantially in iasuo in 
such suit ” between the parties to the suit. 
GOVINDASAMI TURVAN V. GOPALASAMI 

SIVAJIMOHITHEI, 14 M.L.J. 281. (12 1.A.23. 

F.) 

(99) —7s.siie nof decided—S. 13, Civ. Pro. 
Code (1882)(= s. 11,Presenf Code). —Where a cer¬ 
tain matter was not really dealt with and decided 
in a previous suit, although an issue was raised 
in regard to that matter, a subsequent suit in¬ 
volving the same matter would not bo barred as 
res judicata by reason of the previous suit. 

Umesh Chunder Dey v. Shuaressur 
OHUNDER, 5 C.W N. 304. 

(100) —i46s0nce oj issue.—The decision in a 
previous suit that certain alienations wore not 
binding on the plaintiff will not constitute the 
question, e.^., whether such alienations were 
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bogus transactions, res judicata in a subsequent 
suit between plaintifi and the alienee, A mere 
assertion by the plaintiff in tbe former suit that 
the transfers were nominal cannot, in the 
absence of an issue on that point, be treated as 
evidence on that question. RAYI KRISHNAYYA 
V. GANGA BAI, M.W.N. 1912, 380 = 16 Ind. 
Cas. 397. 

(101) — suit—Question not raised.— 
Where tbe question at issue in the subsequent 
suit did not arise in the former suit, it could 
not be held to be res judicata. Ranjha MaL 
V. Bhadan Singh, 16 P.R. 1897. 

(102) —Res judicata—Deewion on collateral 
/acts.—When a Court of competent jurisdiction, 
in deciding upon a particular subject, thinks it 
necessary to go into collateral facts for the 
purpose of that decision, the opinion of that 
Court on those collateral facts is not oonoia- 
sively binding in a subsequent suic which 
relates to a different subject-matter- MODHOO 

Ram Dey Boydonath Doss, 9 W.R. 592. 

[i?.. 15 W.R. 424.] 

(103) —issue nof essmtial to decision — Deter- 
mination of issue whether can be deemed fiwxi— 
Res judicata.—In a previous case tbe present 
plaintiff, by his mother as next friend sued the 
present defendants for rent in kind alleging 
that they were tenants of his father H. On 
appeal the Judicial Assistant found that the 
plaintifi wus the son of H, but. instead of pro¬ 
ceeding to decide the suit on the merits, dis* 
missed the appeal on tbe ground that the 
plaintifi should first sue for possession of the 
land and then for mesne-profits or should sue 
for both together. Tbe present suit for posses¬ 
sion of the land was then brought by the 
plaintifi through his mother as next friend. 
The defendants, as before, denied that he was 
the son of H, but both the Courts below held 
that tbe previous decision made the question 
res/udicafa in the plaintiff’s favour and decreed 
the plaintiff’s claim. On second appeal, the 
Cbiet Court was of opinion that the Judicial 
Assistant, in the previous case, had merely 
decided that the suit would nob lie as framed, 
that, therefore, no conclusion come to by him 
upon any question of fact arising in the case 
which w.»s not essential to that decision, could 
bo regarded as a final decision of that question 
between tbo parties and that, consequently the 
previous deoision. as to plaiutifi being tbe son 
of H. did not rcnler the s^me question res 
judicata in favour of tbo plaintifi in the present 

suit. Gama v. Amera. 29 P.R. 1884. [Rm 
151 F.R. 1889,146 B.R. 1890. 41 P.R. 1899, 60 
P.R. 1899.] 

(104) —Afaffer in issue — Decision of unneces¬ 
sary issues—Appeal in one of fwo stlite regard¬ 
ing same sw6;ecf.—Whore a plaintiff brought her 
own suit in which the question of her right 
necessarily and directly arose, she could not be 
held to have acquiesced in the same issue being 
treated as a material one in another suiti in 



1373 


THE ALL INDIA DIGEST. 


J^es Judicats -oatinuei. 

-7.—Matters io Issue— continued. 

the same Court, in which she was impleaded 
only as a member of the family, the two suits 
being tried together. Decision in a former suit 
of a question not essential to the decision of a 
case could not be regarded as a fi lal decision of 
that question between the parties. Tne deci¬ 
sion of an issue in one of two suits tried together 
and decided bv the same judgment, which is 
not appealed against, ctnnot operate as res- 
judicata, so far as the same issue is concerned 
in the appeal preferred against the decision in 
the other suit. MALIK RAHIM BakSH v. 
Mt. FAKHAR-UN-NISSA, 31 P.R. 1898. (16 G 

233, F.\ 6 C. 319. 11 A. US, D.) [fi., 85 P.R. 

1905= 151 P.L.R. 1905. 57 P.R. 1907.] 

(105) —Obiter dicta— Eevidence. —Apresump- 
tion made in a former case, being only a dictum 
in a matter immaterial to the decision of the 
suit, cannot be proof of the thing presumed. 

Huro Doss Dosteedar v. Sreemutty 
HurO Pria, 21 W.R. 30. 

(106) — Unexecuted decree for redemption — 

Fresh suitfor redemption —Res judicata— Civ. 
Pro. Code Mri VIII o/ 1859), s. 2.—Where a 
mortgagor who obtained a decree for redemp¬ 
tion conditional on payment of the mortgage 
amount into Court within 15 days, took no 
steps to redeem the property, and brought a 
second suit fnr redenantion some six years after 
the decree in the 6rst suit, held that the 
decision in the previous suit did not bar the 
second suit. Shibbu MUL v. Paira SinGH, 
86 P.R. 1877. [F.. 93P.R. 1879, P.B , 14 P.R 

1881, 93 P.R 1908 = 164 P.L.R. 1908 = 134 
P.W.R. 1908. F.B.; R.. 78 P.R, 1873,132 P.R. 

1882, 20 P.R. 1887, 100 P R. 1905 = 16 P L. 
R. 1906, 100 P.R. 1909 = 152 P L.R. 1909 ; 
Doubted P.R. 1907 = 169 P.L R. 1908.] 

(107) — Suit by mortgagee against mortgagor ^ 
Decree for possession- Subsequent suit for redemp- 
iion—Suit for redemption. In 1869,the mortga- 
geethepresent defendant,had sued the mortgagor 
and some others to set aside their obstruction 
to the mortgaged property and for coiOrmation 
of his possession, and obtained a decree. It 
was pleaded that that decree was a bar to the 
present suit for redemption brought by the 
mortgagor- Held that the decree for possession 
obtained by the mortgagee could not preclude 
the mortgagor from suing for redemption. The 
previous suit and the decree were directed to 
the relief of possession only, and no opportunity 
was given to the mortgagor to pay off the debt. 
The relationship arising out of the mortgage 
was not the matter submitted to the adjudica¬ 
tion of the Court in the previous suit and the 
contract of mortgage did not become merged in 
the decree. NaraSINHA ManOHAR v. BHA- 
GVANTRAV, 14 B. 327. [Appr., 20 A. 506= A. 
W.N. 1S98, 139.] 

{lOS)—Mortgage — Decree for redemption — 
Second suit for redemvtion^Civ- Pro. Code, ss. 
13, 244.—A decree for redemption of a mortgage 
which remained unexecuted for three years, is 
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no bar to a fresh suit for redemption. Karu- 
THASAMI V. JAGANATHA, 8 M. 478. (6 W. 1 !9, 

Appr.. 7 B. 476. Diss.) [Overruled, 26 M. 300 
P B., F. 15 M. 366- R., 13 B. 567, 16 B. 

243, 19 M. 40. F.B., 21 M. 18, 21 A. 251.3 0 C. 
371,P.B.,34A. 44.F B. = A,W.N. 1901,19i 100 
P.R, 1905 = 16 P L.R 1906, 93 P.R. 1903. F B 
= 164 P.L.R. 1903 = 133 P.W.R. 1908.] 


{110)“S5. 13. 258. Civ. Pro Code, 1882—Res 
judicata —in issue in thefimt and second 
proceeding differeiii—Partvoyment -Limitation 
Act (XV of 1877). s. 20—Part payment should 
appear tn the hand-writing of 'the judgment- 
debtor-Burden of proof^Decree-holder should 
prove part.payment to be. in the hand writing of 
the judgment-debtor. decree-bolders ob¬ 
tained two decrees on foot of two mortgages. 
They applied for execution of one of the 
decrees, which had apparently become time- 
barred, alleging that the judgment-debtor had 
paid the proceeds of certain timber in part 
payment of the decree. Payment was not 


{109)-Ss. 13 &43, Civ. Pro. Code. 1882- 
Redemption of kanom —Prior suit to redeem — 
Subsequent suit based on the kanom andon title 
not barred .—This suit was brought to redeem 
certain itepos of lands, demised under fi^kanom 
by the plaintiff’s ancestor and the plaintiff set 
up also his claims to the lands based on his title 
to them as a distinct cause of action. A previous 
suit, by him, to redeem four out of the six 
items mortgaged under the Arunow and another 
suit in respect of the other two items had both 
been di.smissed. The lower appellate Court 
decided that the present suit is barred byss, 13 
and 43, that it was barred by s. 13 because, so far 
as the present defendants were concerned, this 
suit was merely a repetition of the first of the 
previous suits and it was barred by s. 43 for the 
reason that, in the latter of the said suits, based 
on ihekanom now sued on. whereas plaintiff 
could have claimed redemption of all the six 
items of land he sought to redeem only two 
omitting the other four. Held, reversing that 
decision, that the former suits by the plaintiff 
were not based on his title but on the kanoms 
only. In the present suit, however, the plaintiff 
based his claim also on his title-a ground of a 
claim entirely separate and distinct from the 
claims upon which those suits had been based. 
Also, the causes of action in the former suits 
based on the kanom only had arisen ex con¬ 
tractu and such suits, therefore, could be no bar 
to the present suit, whore there is also the claim 
on title, against the defendant as trespasser 
founded on tort. Neither s 13 nor 43. therefore,’ 
can operate as a bar to the present suit. Estop¬ 
pel by judgment cannot operate where the 
subsequent suit includes a ground of relief nei- 
ther arising out of, nor dependent on, any right 
or title set up in the former suit. Parambath 
MANAKKAL V. PUTHE^IGATTIL MOOS^MU 
28 M. 406. 127 M. 760. F; 22 M. 259, Dm.- 3 
M.H.C. 320. 7 M.H C. 160, R. and Appr.) 
[Appr., 2 N.L.R. 94 ] ^ 
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prcvfd and the Application was rejected. 
Then the decree-holders made an application to 
execute the other decree. Here also they made 
an allegation that a part payment had been 
made out of the sale proceeds of the timber. 
Held, that the plea as to part payment by sale 
of the timber was not barred by res judicata. 
bv reason of its having been adjudicated upon 
when the application for execution of the 
former decree was disposed of. Held, further, 
that a part payment of a decree could be re¬ 
cognised. although the same had not been certi¬ 
fied to the Court under s. 258. f’iv. Pro.Code, 
n88'2}. (‘2G A. 36, fi.) For the purposes of 
s. 20 of the Limitation Act, 1877, the part pay¬ 
ment must be in the hand-writing of the 
judgment-debtors. It must be proved to be so 
by the decree-holder. OUDH Behari PanDE 
V. 1\I4HAHIU SAHI. 2 Ind. Cas. 524 = 6 A.L.J. 
836 = 31 A. 590. 

(Ill)-Cu'. Pro. Code,s. IS, ExpL II—Res 
judicata—6’wccesstne purchase of the same land 
at two execution sales—Suit to set aside one such 
sale’- Purchaser's defence—Whether he is bound 
to set up title acquired at the other sale — 
Ground of defence v hich "ought" to have been 
taken. —A purchased village S in execution of 
a decree obtained by him againstC in the Small 
Cause Court. Subsequently A through B 
instituted a mortgage suit against C and in 
execution of the decree obtained therein pur¬ 
chased some lands in the same village S. C 
instituted two suits, one to sot aside the sale in 
execution of the Small Cause Court decree and 
the other to set aside the decree and sale in the 
mortgage suit. The latter suit was dismissed 
for default but the former succeeded. In this 
suit, A did not set up as a ground of his defence 
the title obtained by him at the mortgage sale. 
He/d—that A was not bound to do so, and a 
suit by A to recover the lands in village S pur¬ 
chased at the mortgage sale is not res judicata 
under Expl. II of s. 13 of the Civ. Pro. Code. 
Per Brett, J —Expl. II of s. 13 of the Civ. Pro, 
Code refers to the title litigated in the former 
suit as distinguished from relief claimed. When 
several independent grounds of action are avail¬ 
able, a party is not bound to unite them all in 
one suit though bo is bound to bring before the 
Court all grounds of attack available to him 
with reference to the title which is made the 
ground of action. This rule equally applies to 
the converse case of a defendant when pleading 
in his defence. MOHAIUU TEWARI v. 

PUBHHOO Nath Chowhey, 12 C.W.N. 292 
= 7 C.L.J.604. (12 I. A. nC. 26 M. 760, Rel. on.) 
[R., 12 O.G. 354.] 

{112)—Ss. 13, 43. Civ, Pro. Code, 1882. Res 
judicata—Matter which ought to have been made 
ground of defence or attack, meaning of — Litiga’ 
ting under the same One B obtained a 

decree for sale on bismortgago. The mortgaged 
property was sold, but was found insufficient 
to pay the amount due under the decree. B 
died in the meantime* The name of his widow 
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P was brought on the record as legal represent¬ 
ative of B and as guardiin of the plaintiff who 
was alleged to be her adopted son. On her 
application an order for execution against 
other property of the judgment debtor was 
made In accordance with this the equity of 
redemption in 10 annas of the village in suit 
was put up for sale and purobased by P. P 
died about 18 years ago. In 1904, plaintiff 
brought a suit for redemption of the mortgage. 
The suit was dismissed on the ground that the 
alleged adoption had not been proved. The 
plaintiff then brought the present suit for the 
same relief on the grounds, first, that the 
purchase by P was for and on behalf of 
the plaintiff, secondly, as one of the heirs 
of P irrespective of adoption, and, thirdly. 
an heir of B. In the latter two cases based on 
relationship the plaintiff was entitled to 
redeem one moiety of the estate on his own 
account and the other moiety for his co- 
owner. All these three titlos were available 
to plaintiff when he brought bis first suit. 
Held, that the present claim for redemption as 
co'owner with another was inconsistent with 
the former claim to full ownership as an adopt¬ 
ed son, and their combination would have led 
to confusion and embarrassment, and there¬ 
fore the present claim as a co-owner was not 
one which ought to have keen joined in the 
former suit. Held further, that a plaintiff sought, 
except under very special circumstances, to join 
all grounds on which he can claim the same 
relief against the same defendants; such grounds 
may be cumulative, each entitling him to the 
relief claimed, or may bo urged in the alterna¬ 
tive. He, however, ought not to be compelled 
to add a ground which ho could nob urge with¬ 
out the addition of some other party as a co- 
plaintiff or as an Additional defendant. DATA 
SHANKAR V. GANQA SAHAI, 12 O.C. 347=4 
Ind. Cas. 763. 

(113)—Ctv. Pro. Cede, 1882, s. 13. Expl. II 
—“ Matter ivhich might nnd to have been 

made ground of attack or defence in former 
suit ."—Under a bond, dated iSth May 1870. 
T mortgaged nine villages to the defendants’ 
ancestor M. who. on 4th May 1874, obtained a 
decree for sale of all the villages. In 1875, 
he purchased in execution of this decree 
seven out of the nine villages, leaving 
two villages named P and K unsold. In the 
meantime, on 5th January 1871, T had, by 
another bond, hypothecated the same nine 
villages to the present plaintiff. Plaintiff sued 
on this bond in 1870, impleading M also as 
defendant. But the village P was not made 
the subject of this suit, so far at least as M’s 
interest in it was concerned. The plaintiff 
obtained a decree on 13th August 1879, Subse¬ 
quently, the defendants (the representatives o! 
M) filed a suit against the plaintiff in rospeot 
of two of the villages J and L, asserting their 
rights therein by virtue of the previous mortgage 
to and purchase by M. But the suit was die- 
tnissod on the ground that this question ought 
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to have been raised in the suit of 1879 (Civ. 
Pro. Code. 1882, a. 13, Expl. II), the defend¬ 
ants’ ancestor M having already obtained pos- 
aessioQ, and therefore being bound to defend that 
possession. In bis present suit against the 
defendants for the village P, plaintiS sought to 
apply the same rule of res judicata against the 
defendants. But this contention was held rightly 
to have been overruled by the lower Courts, for, 
at the time of the former suit of 1879 M, the 
ancestor of the defendants, had not obtained 
possession of the village P. He only held a 
decree, in execution of which he might, if he 
chose, take proceedings against that village, on 
the basis of his decreed lien of 1370. In other 
words, he was no more than a decree-holder, 
with a charge on P prior to that of the plaintiff. 
There was no necessary rivalry between his 
rights and the plaintiff’s pretensions regarding 
P in that case, and the plaintiff did not therefore 
raise any case against M which he was bound to 
defend or might have defended. JAMUNA 

Kuar v. Baldeo S^HA. A.W.N. 1885, 263. > 

1 

(114)— Civ. Pro. Code, s, 13—Res judicata— 
Matter directly and substantially in issue —Dt/- 
ferent causes of action — Custom-^Hindu Law — 
Succession—Daughters — Collaterals — Sarsut 
Brahmans of Gopalpura Village, Amritsar Dis- 
trict-^Mortgage with possession—- Duty of mort¬ 
gagee to keep account of reyits and profits—In 
ierest. —A person suing for possession of laud as 
mortgagee is not required to put forward in 
the suit his claim, to succeed to the property a? 
a reversioner, and his omission to do so does 
not prejudice his right in any way, as s. 13 of 
the Civ. Pro, Code is not applicable to such 
cases. Held, that the parties to the suit, 
Sarsut Brahmans of Gopalpura Village of 
Amritsar District, though owned land for gene¬ 
rations, were governed by Hindu Law, and not 
by custom, and that daughter’s sons excluded 
near collaterals according to Hindu Law. In 
a suit for redemption, the Chief Court held that 
interest and profits realised by the mortgagee 
balanced each other, where the mortgagee had 
failed to keep accounts of the profits realized 
from the mortgaged property. AMIN GHAND 

V. Tirath Ram, 93 P.L.R. 1908. 

{115)—Former suit—Issues raised but not 
decided —Res judicata.— Where a reversioner 
sued the mortgagor and mortgagee for a decla¬ 
ration that the mortgage- deed should not 
affect his rights, a subsequent suit for po»ses- 
sioQ by the mortgagee against the mortgagor 
is not barred. ThaKUE DaSv. MUST. ManNA. 
77 P.R. 1894. (11 B. 216, Appr.) [R-> 97 P. 
R. 1910 = 142 P.W.R. 1910.] 

(116)—Maffer directly and substantially in 
issue—Cause of action— Landlord and tenant. 
—Where there is no finding as to the relation¬ 
ship of landlord and tenant in the former smt, 
but the plaint, together with the plaintiff a 
statement at the close of the case, disclosed a 
case cognizable by the Revenue Court, the 
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subsequent suit which is not based on any alle-: 
gation of tenancy between parties but is merely^ 
for the recovery of land on the strength of 
plaintiff’s title as owner, is not the same as- 
the former suit and is not barred. RAM SiNGH 
V JOWALA Singh, 53 P.R. 1896. icons., 92 
P.R. 1902, P.B. = 16 P.L.R. 1903 ; R., 44 P. 
R. 1908, 45 P.R. 1907.] 

(117) —Res judicata— for possession of 
share of jote—Purchaser of portion of tenancy 
mdde defendant—Whether bound to plead under 
tenancy. —In a previous suit lor recovery of 
possession of a certaio share in a jote, the de¬ 
fendant was made a party on the ground that 
he had purchased a porcion of the tenancy in 
suit. In that suit the plaintiff was declared to 
be entitled to rent, and her prayer for khas 
possession was dismissed on the ground that the 
defendant was entitled to actual possession as 
an under-tenant under the vendor of the plaint¬ 
iff. In a subsequent suit for recovery of pos¬ 
session : Held, that the defendant is not pre¬ 
cluded from pleading bis under-tenancy by the 
rule of res judicata^ as he was not bound , to 
put forward as a ground of defence, in the pre¬ 
vious suit, any under-tenancy which he might 
have. PAZAR PRAMANIK v. URMAN BIBEE. 
9 Ind. Gas. 585. 

( 118 ) —Ciy. Pro. Code, Act X c/ 1877, s. 13, 
expl. 11.—Issue—Estoppel —Res judicata.—In 
a former suit, the present plaintjff sued the 
present defendants for damages for carrying 
away some crops which were standing on the 
land, the subject of the present suit, and he 
put his claim in two ways (1) he claimed the 
land and the crops on it as being the transferee, 
of the jote itself, and (2) whether he was trans¬ 
feree of the land or not, he claimed to have 
purchased the cro])s. The defendants pleaded 
in that suit that the tenure was not transfer¬ 
able, But that defence turned out to be imma¬ 
terial, because, without going into the question 
of the plaintiff’s title to the jote, the Court 
decided in his favour on the ground that he had 
purchased the crops. Now the present suit 
was brought by the same plaintiff against the 
same defendants for the recovery of possession 
of the jote on the ground that he was a trans¬ 
feree from the original jotedar. The defendants 
again contended that the tenure was not trans¬ 
ferable. Held, that the defendants were not 
estoppedunders. 13, exp. Uof the Code; because 
the question of the transferability of the jois 
was immaterial in the first suit and had not in 
fact been determined. CHURN Manjee v 
ISHANGHUNDER Dhur, 9 C.L R. 474. 

(119) -Civ. Pro. Code, 1882. a. 13—Res judi¬ 
cata— Issues heard and finally decided by a 
Court in a previoiLs suit. —In a suit to eject the 
defendants, from land claimed by the plaintiffs^ 
who were the iiccadars, as majhes land, that is¬ 
land ordinarily cultivated by the landlord him¬ 
self or by the ticcadars, the defendant pleaded 
that he had a tight of occupancy in that land 
as a raiyat, and could not be turned out of it» 
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lower Court held that this matter was res 
fudicato, aod the defendant was no longer en¬ 
titled to be heard in respect of it, upon the 
ground that, in a previous suit brought by the 
plaintiffs to eject the defendant, the same 
objection was taken and the Munsif decided it 
in favour of the pl iintiff, but dismissed the 
plaintiff 3 suit, because they bad not given the 

defendant a proper notice to quit HeW, that 
Ibe defendant was not barred from raising the 
Mmeplea in this suit, inasmuch as the decree 
in the previous suit was not ffnally decided and 
as there could be no appeal against the decision 
on that point, because the decree in that suit 
was in favour of the party against whom the 
finding wis recorded. THAKUR >.r\GANDEOv. 

thakur Mahadeo Singh, i 8 C. 647. ffl.. is 

174 = A.VV.N. 

^ C.W.N. GO, 

5C.L.J. 611 = 

*6 C. 193; F., 9 C.L.J. 493. | 

(120)—Decision in previous suit, ros judicata 
as losame question in future litigation-Identity 
of question affected by difference in subject of 
bt^gahon.—lu this suit by an inamdar of a 
village against a khot in respect of certain cul¬ 
tivated lands therein, a judgment in a previous 
iuit inter paries deciding that the inamdar had 
proprietary rights in forests and waste lands, 
was held not to operate as res judicata barring 
the defcnd.iDt from pleading his own proprie- 
tary title so far as regards the cultivated lands 
the subject-matter of the subsequent suit. An 
adjudication or a material element of an adiu- 
dication between two parties is generally res 
judicata between them as to the same question 
arising in a future litigation. The identity of 
Ihe question however, may bo affected by a 
difference of the corpus or object of the litiga- 
lion. and also by a difference of tho alleged 
mfringement of the right (causa petendi),\s 
well a, of tho right (;us) alleged by tho plaintiffs 
or of the persona or the character in which they 
lake part m the litigation. The difference o'f 

tho cultiviited lands, constituted such a dis¬ 
tinction that tho decision in the prior case 
would not necessarily bind them in the subso- 
quent suit. Mono araji v. Narayan 

DHONDRHAT PlTltE, 11 B. 355. 

(121 & 122)-Kes judicata-7s.wnof(iccidrdin 
previGussuic Suit for arrears of rent.•• A and B 

were co-sharers in a certain talook to tho extent 

?Lq respectively. B died in 

1869, and in lR/‘2. A who used to collect tho 
rents on behalf of B, brought a suit against ono 
of the ryots for tho rent of tho U anna?. An 
ifiBue having been raised a.s to tho extent of A’s 
Jharo. omit.ing that of B. it was decided to bo 
V annas only and he got a decree accordingly 
In a subsequent suit by A's widow against the 
88ino tenant for tho rent duo for tho 11 annas 
fibarc, /iWd tba^t the decision in tho former suit 
did not debar her from showing that she was 
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entitled to the rent due on account of B's 4 
annas share. SHAMADANISSA Beebee v 
FBRRASOTOOLIiAH SiRDAR. 2 C.L.R, 23. ' 

(123) -Civ. Pro Code, Act XIV 0 / 1882 s ig 

— Matter incidentally inissue in previous suit 

--Bent Slat- Ifo rent found due^Land declar¬ 
ed liable to pay renf.-The primary issue in a 
rent suit is. whether the rent claimed for the 
particular period is due. Where, in a rent suit 
the suit was dismissed as no amount was found 
due by tbe defendant to tho pUintiff. a further 
declaration by the Court that the land was held 
subject to payment of rent, was only incident- 
a. and could not operate as res judicata in a 
subsequent suit infer partes for assessment of 
rent. HARIHAR PanDE v. CHOWDHURT 
Karamut UosseIN, 9 C.LJ. 493 = 4 Ind 
Cas. 175. (18 0. 647, 11 C. 301, P.C.. F.) 

(124) -Rcs judicata—Bona fides cf poUahs, 

Ibe bona fide of pottahs respecting which no 
issue was raised in former suits cannot be re¬ 
garded as res judicata. Kailas CHANDRA 

JL o Seal, 2 B.L.R.A.C. 93=10 

(125) —6'wir to obtain declaration of lakhiraj 

^J^ture of lands—Previous decree for r^nf, fiow 
far can operate as -The present suit by 

the plaintiff rcspondent fora declaration that 
certain Und was likhiraj, was held not to be 
barrea by reason of estoppel on account of » 
previous suit that had been brought by the 
appe hint for tho rent of the lands which were 
sought in the present suit to be declared to bo 
/a/c/izray ; m the lornier suit, the question whe¬ 
ther the laud was lakhiroj or not had not been 
put in issue and decided. And the rent-decree 
in that suit would stand good only so far as 
regards the rent to which it referred. DUK- 

heenah HOJIGN Roy Chowdhry v. Kas- 

UEENATH CHaTTERJEE, 6 \y.R., 37 . 

(126) ~ poinf j(()£ (iirgci/iy nii(j substantially in 
issue-Fifst suit to declare the land was exclu¬ 
sive property cf plaintiff and not shamilat- 
Second suit for possession on the ground dtfend- 
ants are nof khewardars.—HWd. that a point 
not directly and substantially in issue in the 

previous ca?o is not resjudicata in asubstquent 
suit relating to tho same property between the 
same parties, particularly when it was nei- 
ther put in issue nor decided in the former suit. 
On tho hrstoooision, the plaintiffs at the time 
of partition of shamilat land, sued for declara- 
tion that certain land wits their exclusive 
property and not sAamfiaf, and, tbereforOi 
was nob liable for partition. Three of the 
defendants had pleaded that the land was 
shamilat and as khavatdars they wore entitled 
to got Its share. It was then decided that the 
land wassfmmi/af and consequently theplaiat- 
iffs suit was dismissed, but the question 
whether the defendants wore khewatdars in the 
village was not touched. After partition, the 
same persons who were plaintiff i on the previ- 
ous ocoiston sued for recovering tho land allot¬ 
ted to aefeudanta, on the ground that they were 
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not kluwatdars and consequently they were 
cot entiiled to get a share therein. The ques¬ 
tion for decision now is whether defendants 
are hhtwatdars. Beld, that the present suit 
res judicata. Jan Khan v. AHMAD, 
24 P.W R. 1912 = 134 P.L R. 1912 = 13 Ind. 
Cas. 445- 

(127) —Vni of 1859, a. 2—Estoppel^ 
Suit to contest Revenue award. —A suit to have 
a declaration of right, and to set aside a ihak- 
bust proceeding in respect to certain lands, is 
not estopped by s. 2, Act VIII of 1859, by rea¬ 
son of a decision in a previous suit for the 
value of fruit growing on such lands, in which 
the question of title to the lands came colla* 
terally in issue. A suit by a plaintiff in posses¬ 
sion to contest a thakbust award and map made 
Under Reg. VJI of 1822, and IX of 1825 is 
barred, unless brought within three years, 
whether plaintiff is legally bound by it or 

not. Mahima Chandra Chuckerbutty v. 
Rajkumar Chuckerrutty, 1 B.L.R. A.C. 
1 = 10 W.R. 22. [E., 9 G.UR. 305.] 

(128) — Act VIII of 1859, s. 2—Res judicata 
—Point not in issue in former suit—First suit 
to set aside theeka— Second suit for possession. 
—A former suit brought by the present defend¬ 
ant to set aside a theeka of the property in suit 
granted by the present plaintiff as surburakhar 
and in which no issue raising the question of 
joint ownership now in dispute was framed is 
no bar to the present suit fora moiety of the 
property and also for mesne profits on the alle¬ 
gation that the property was purchased with 
joint funds. NanA v, MUSSUMAT JUMNA 
Babe, 2 Agra 192. 

(129) —Acf X of 1859, s. 23, cl. 6—Suit for 
possession after a suit for kabooleut—Estoppel 
—A suit for re-possession under cl. 6, s. 23, 
Act X of 1859, is not barred by a previous suit 
for a kabooleut in which the fair rate of rent 
was the substantial matter decided and the 
question of the right of occupancy was not the 
main point and was not legally adjudicated. 
KHODA BUKSH V. AKOOL GaZEB, 9 W.R. 599. 

{XZ0)—Eent, Enhancementof—Boldingt Share 
of — Bengal Tenancy Act (VIII of 1885j, ss. 3 
(9), 30—Res judicata—Decision in former suit 
must have been necessary to the determination 
of that suit—Parcel of land. —Where a decision 
has been passed on two grounds either of which 
is sufiBcienb to support the decree, the decision 
upon each of the grounds is conclusive between 
the parties. But where the decision of aground 
is not the basis of the decree, and the judgment 
is passed in spite of it, the decision of that 
ground does not operate as res judicata in a 
subsequent suit between the same patties. 
(18 0. 647. R ; 24 C. 900, D.) A parcel of 

land is land defined by metes and bounds, and 
consequently a share in a parcel of land cannot 
be deemed to be a parcel of land within the 
meaning of the definition of theterm holding. 
An undivided share of a howla does not come 
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within the definition of the term ‘ holding ’ in 
s. 3, cl, (9) of the Bengal Tenancy Act, and 
therefore does not fall within s. 30 of the said 

Act. Parbati V. Mathura. 16 C.L.J. 9=15 
Ind. Caa. 453 = 16 C W N. 877. (25 0.917 2 
C.W.N. 680, 2 C.L.J. 10. 3 C.L.R. 140, 8 C. 
W.N. 751, R.) 

(I3I) Civ. Pro. CodCt s. 13—Res judicata— 
Matter directly and substantially in issue—Ben¬ 
gal Tenancy Act (VIII 0 / 1885), s. 69, appli¬ 
cability of^Rent, deposit of—Bengal Tenancy 
Act {Vin of iSQb, sch. HI, art 2(a)—Onus— 
Notice, seivice of by post, presumption—Fact, 
gueslion oj—Order-shet:i, ex parte entry in, 
evidentiary value of—Joint Hindu family, 
members oft rent due to—Co-owners, suit by 
some of, maintainability of—Addition of parties 
after limitation perioa—Claim joint and in- 
divisible—Limitation Act {XV of 1877). s. 22— 
Abwabs Bata usual, Dustur, Hazzatnama, 
Sonari, Selami, Percentage, and Batta Com¬ 
pany.—The Court is not precluded under s. 13 
of the Civ. Pro. Code from trying an issue 
whether the rent of the holdio'g is payable 
entirely in cash or partly in cash and partly in 
kind, as it was not directly and substantially in 
issue in a previous litigation between the same 
parties, where the subataniial relief soughtwas 
a declaration that the appraisement made by the 
Collector under s. 69 of the Bengal Tenancy Act 
was invalid. S. 69 of tbe Bengal Tenancy Act is 
applicable upon the assumption that the"rent is 
taken by appraisement or division ; tbe only mat¬ 
ter in controversy between the parties is as to the 
quantity, value or division of the produce; the 
section ceases to be applicable when there is a 
bona fide dispute as to the character of the 
holding itself. (4 C.W.N. 239, F) If a tenant 
relies upon clause ('») of art. 2 of sch. Ill of 
the Bengal Tenancy Act, he must prove that 
there was an application which fulfilled the 
requirements of s. 61, sub-s. (2) of the Bengal 
Tenancy Act. and that a deposit was made 
under s. 61 after the arre^r had fallen due ; he 
must also show that notice under s. 63 'was 
served on the landlord and prove the date when 
tbe service was effected. There is no presump¬ 
tion that a letter, which was posted, was pro¬ 
perly addressed, and the presumption, that the 
letter reached the addressee, has no application 
till it is established that the letter was pro¬ 
perly addressed. (9 A. 366, R ). Before the 
presumption of cue service can be applied, it is 
necessary to prove that the notice was sent in 
a cover which was properly addressed. The 
presumption that a noiics sent by post was 
duly served is not a conclusive presumption of 
Uw ; it is merely a presumption of fact; and 
whether it arises in a particular case or 
not depends upon all the circumstances 
(3 Bom. L.R. 420, R.; 15 C. 631, D.) An 
ex parte entry in the order sheet is by no 
mearis conclusive evidence, if it is admissible 
in evidence at all, as against the landlord, who 
was not a patty to the proceedings for deposit 
under s. 61 of the Bengal Tenancy Act, When 
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rent is due to the member of a joint Hindu 
family, it is not open to the karta alone to 
maintain a suit for rent without joining the 
other members either as plaintifis or as defend¬ 
ants, except when the tenant has dealt with 
such karta as sole landlord (3 M. 234, F.\ 15 
M. Ill, 10 B. 32, 12 W.R. 478, 7 B. 217. 21 
B. 154, v'S B. 11, 32 I.A. 23 = 1 C.L.J. 584 = 
32 C. 2-t6 = 7 Bom. L.R. 1, E.) When the 
CO owner Undiords were not unwilling to join 
as co-plaiiir-iffs but did so with the utmost 
readiness as soon as objection was taken by the 
tenant delendants, they should have been 
joined as pUintiffs in the first instance and if 
they are br mght on the record after the expiry 
of the period of limitation, their claim is barred 
by limitation and the entire claim is barred as 
the claim was joint and indivisible (5 C.L.J. 
242. P.B., G C. 815 = 8 C L.R. 457. 29 A. 311 = 
4 A.L.J. 194. R : 26 C. 400. D.) The batta 
usual Dusiur, tiazzatnama, sonari chanda, 
salami and percentage are abtuabs. (IIC- 175, P. 
B., 17 C. 726 P.B., R.) If the tenancy was 
created before 1836, Batta Company is prima 
jacie not an abioab, but if the creation of the 
tenancy is of subsequent date, it is prima facie 

an abwab. Mm Tapurah Hoosein v. Gopi 
Narayan. 7 C.L.J. 231. (7 C.L.J. 202, R.) 

[P., 7 C.L.J. 262; R., 36 C. 726=10 C.L.J. 
189 = 1 Ind. Cas. 549; Expl., 9 C.L.J. 623 = 1 
Ind. Cas. 530.} 

{lS2)—Expl. II, s. 13, Civ, Pro. Code, 1882- 
Scope and application — Beni-suit—No objection 
re illegalcess inprior suit — S.li,Bengal Tena>icy 
Act (VIII of 1885).—Although, upon a literal 
interpretation of tho words of Expl. II, s. 13, 
Civ. Pro. Code, 1862, it might be contended 
that a point not raised and not decided in a 
previous litigation might still bo taken as con¬ 
clusive in a subsequent suit between tho par¬ 
ties, yet, upon a proper construction of the 
section, tho question ought not to and cannot 
be treated as res judicata unless there is a 
judicial determination, express or implied, on 
the matter not put directly in issue. A pre¬ 
vious rent-suit, wherein tho legality of a cer¬ 
tain cess was not questioned, does nob preclude 
the defendant from questioning its legality, in 
tho absence of a judicial doterminatiou of the 
point in tho former suit. WOOMESH CHANDRA 

Maitra V. Rarada Das Maitra, 28 C. 17. 
(24 0. 711, P ; 17 C. 726. R.) [P.. 107 P.R. 

1906 = 76 P.L.R. 1907; Appr., 1 C.L.J. 337 ; 
R., 65 P.R. 1907 = 96 P.W.R. 1907 = 65 P.L R. 
1908 ; D., 36 C. 979 = 8 C.L.J. 82 = 12 O.W.N. 
862.] 

(133)—S. 13, Civ. Pro. Code (1882)—S. 158, 
Act VIII of 1885 iBe7igal Tena^icy)—Dispute us 
to tenancy between landlord and tenant .—In a 
proceeding under s. 168 of tho Bengal Tenancy 
Act, an issue relating to a dispute as to the 
existence of tho relation of landlord and ten¬ 
ant between tho parties can only bo decided 
oollatorally) and does not arise between them 
in such a manner as to make tho decision upon 
it res judicata between tho parties in a sub- 
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sequent regular suit. PEARY MOHUN Mu- 
KERJI V. ALI SHEIKH, 20 C. 249. [R., 21 C. 

378, 30 C. 339.] 

(134) — U.P. Land Revenue Act {lllof 1901 , 
s. 185—Decision of the Deputy Commissioner 
as to the amount of rent and cesses payable by 
an under proprietor to a superior proprietor — 
Summary proceedings to recover rent, effect oj — 
Oudh Land Reve^iue Act (XVII of 1876), s. 158 
—Rural Police rate^Effect of Jieglecting to 
enforce right for some time^Want of inclusion 
in settlement amount. —The decision of a 
Deputy Commissioner in a proceading hold 
under s. 185 of the United Provinces Land 
Revenue Act or s. 163 of the Oadh Land 
Revenue Act, 1876, does nob render the ques¬ 
tion of the amount of rent and cesses payable 
by an under-proprietor to the superior pro¬ 
prietor res judicata. S. 185 of the United 
Provinces Land Revenue Act, like s, 158 of the 
Oudh Land Revenue Act of 1876, provides a 
summary remedy for the recovery of rent and 
other sums payable by tho under-proprietors. 
Such proceedings do not result in a decree and 
cannot have the force of res judicata. A 
superior proprietor cannot be deprived of his 
rights merely because for some years he had 
neglected to enforce them. A claim for rural 
Police rate cannot bo rejected on the ground 
that it was not included in the amount fixed 
as rent by tho Settlement Officer at the revision 
of Settlement, whore the Settlement was 
revised before the rural Police rate was impos¬ 
ed. Ra.ipal Singh v. Partab Bahadur 
Singh, 12 Ind. Cas 331. 

(135) —Ciu. Pro. Code, 1877, s. 12—Res judi¬ 
cata-Suif for co7\firmation of possession.— 
Where, after obtaining a decree for confirmation 
of possession of land and for the recovery of the 
value of the produce of one of the plots consti¬ 
tuting tho suit land, which was alleged to have 
been wrongfully carried away by the defend¬ 
ants, the same plaiutifi brought the present 
suit against the same defendants, again asking 
for confirmation of possession, alleging that, 
while the first suit was poudiog, the defendants 
dispossessed the plaiutifi, and also for the re¬ 
covery of tho produce which had been raised 
since the institution of tho prior suit, held that 
s. 12, Civ. Pro. Code, was no bar to the present 

suit. Bissessur Singh v. Gunput Singh, 
8C.L.R. 113. [R.. 11 A. 148,] 

(136)— Grant— Suitfor rnesneprofits Jirayati 
village—Law of limitation. —A suit brought by 
V against N in tho Court of the Agent at 
Vizigapatam to recover, with mesne profits 
and other incidents, a jirayati village alleged 
by V to form part of his samindari and to bo 
wrongfully hold by N by virtue of the execution 
of a decree of tho Commissioner of the Northern 
Gircars passed in 1844. N pleaded that he held 
on a permanent lease subject to a fixed quit- 
rent, that ho and his ancestors had held on that 
tenure since and previously to the permanent 
settlement, and that the quit-rent had been 
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received irom hica by V, The Agent dismissed 
the suit on the ground that the matter had 
become res judicata against V by a former 
decree of 1807- Beld that the matter of the 
present claim was not res judicata, because the 
question of the existence and validity of the al- 
legedgrant of which N relied was not determined 
in the previous decree ; that as N in his written 
statement relied on the right to hold the village 
in perpetutity under a grant made before the 
date of the permanent settlement, subject to a 
kattubadi or quit-reut payable to V, the amount 
of which N distinctly stited that V bad received 
from him since 1857, V’s claim to eject could 
not now be disposed of absolutely on the ground 
that it was barred by the Act of Limitation, 
and that, as the plaint prayed for the recovery 
of pos-^ession and proceeded on the ground, 
amongst others, of the invalidity of the grant 
relied on by N, the question as to the validity 
of the permiQ-rnt kattubadi tenure claimed by 
N was propsrly open for determination in the 
present suit. NaraYANA Raz BAHADUR, 
ZAMINDAR of K.URUPAM V. B. BATANJALI 

Shastri, 3 M.H.C 120. 


(137)— Cm. Pro Code, s- 13 - Suit for parti¬ 
tion by adopted soft.—An action was brought 
by the descendant of a person who claimed to 
be the adopted son ot one S against the son of 
S. to obtain a pirtuion of S’s property. It 
appeared that a previous suit was brought by 

this plaintiS against the defendant, and in it 
the plaintiff claimed parciiion of a particular 
potiion of the property left by S» The defence 
to this suit wai (1) that the suit could not 
succeed as the plaintiff so ignt pariition of only 
a portion of the estate left by Sj whereas ho 
should have brought the whole property into 
suit, (2) that the plaintiff’s ancestor was not 
the ad'ipted son of S. The first Court held that 
the suit was maintainable in its then form and 
decided upon the merits and g*ve a decree in 
favour of the plaintiff. The appellate Court 
held that the suit was not maintainable in its 
then form, because it were of opini'»n that the 
plaintiff was bound to sue for a partition of the 
whole estate and could not sue for partition of 
a portion only of it. Upon this ground alone 
the appellate Court dismissed the suit. It 
appeared that the appellate Court proceeded to 
record its opinion upon various other points in 
the suit. It was contended in the present 
(second) suit that the matter in disoute was 
res judicata by reason of the decision in the 
previous suit. Held that the decree in t e 
previous suit was the decree of the appellate 
Court and that the appellate Court should not 

be considered to have decided the question at 

all as it was not substantially in issue at that 
stage of the suit, and that therefore 
suit was not barred by 

Singh v. Piare Lal, A.W.n. iood, oti. 

(1381—Sait to set aside adoption and for 
declaration of titU-Previous su.t •«? 
favour of adoption-Effect.-G brought a suit to 
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set aside the adoption of H, to declare G’s title 
to certain lands and for possession, it appeared 
that previous to this suit, there bad been a 
suit by G’s son against G and R to obtain a 
moiety of the family property, in which it had 
been decided that R w-is the adopted son of G’s 
brother. Held that the decision in the prior 
suit did not operate as res judicata in the later 
suit. GOPALAYYAN V, Raghupathi ayyan, 
3 M.H.C. 217. (I M.H.C. 45, 2 M.H.C. 131, 
D.) IH. it F., 14 M.L.J. 404 = 28 M. 467, 
F.B.] 

(139) —Ciu. Pro- Code, 1882. s. 13, Expl. II, 
—Suit by widow and alleged adopted son in 
alternative—Defendant not bound to dispute 
validity oy adoption set up—EiJect of decision in 
favour of alleged adopted son .—Where a Hindu 
widow and bet alleged adopted son sued in the 
alieruative and one of them, in the circum¬ 
stances of the case, was bound to succeed, an 
adjudication in favour of both the plaintiffs 
did not bar a bubs«.quent suit by bbe defendant 
to set aside tbe alleged adoption, because in 
that suit there was no issue with reference to 
the question of adoption and the defendant was 
not bound to make it a ground of defence that 
no adoption bad taktu place. ADILAKSHMI 
V. Venkataramayya, 13 M.L J. 359. [Not 
F., 29 M. 390=16 M.L.J. 307 = 1 M L.T. 183.] 

(140) —Res judicata— under Act 
XXVII of i860 —Application for letters of 
administration—Suit to set aside order granting 
certificate — Will .—K died leaving a widow M 
as his heir. M also died leaving a Will in 
favour of B. One G applied under Act XXVII 
of i 860 for a cerc.ficaie to Coil* ct debts due to 
the estate of M, and B applied for letters of 
admiuistratiou with the Will annexed. The 
Judge granted certificate to G and refused the 
application of B Thereupon B sued for the 
establishment oi the Will and for setting aside 
the order granting the certificate to G. The 
Court held that, though the Will of M was 
genuine, the property which was disposed of by 
It to B was tbe property of her husband, and 
that in consequencj the Will passed nothing to 
him, and that, although the evidence as to G 
having been the heir of M’s husband, was 
doubtful, yet the Court could not say that he 
was not her heir. G now sued for the rents of 
those properties accruing for the period subse¬ 
quent to the death of M and contended that 
the decision in the previous suit brought by B 
operated as a bar to the hearing of the question 
of title. Held, that the principle of res judu 
cata did not apply. GOOROO CHURN SIRCAR 

V. bbija Nath Dhur, 24 W.R. 111. 

(141) - Finding in previous suit in respect of 
will—Opinion of Court ultra vires— Object of 
previous sun different —Judgment conclusive 
only as regards points then in issue^Will by 
Hindu — Formalities — Intention of testator, 
Ascertainment of — Mitakshara law — Son’s 
right to profits of ancestral estate .— It was 
contended that the finding in a previous suit 
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between tho parties with regard to the Will 
and petitions in question was ultra vires and 
could not be binding on the parties in the 
prc^ent appeal. The High Court held that 
tbe above contention was sound, observing 
ihjiC the real object of the previous suit was 
different /rom that of the present one and was 
not for a declaration on tbe present point, 
Vie., bow far the Will and the petitions were 
officious and operative and the appellant was 
therefore entitled to a fresh declaration with 
regard to the effect of the Will and of tbe 
petitioDR. The judgment in the previous suit 
should be deemed to have conclusively dealt 
only with the points then in issue ; and, as, 
in the present case, the Court bad to go further 
on to determine how far tho Will and petitions 
were officious and operative and how far they 
were not, the matter now legitimately before 
the Court was a different matter entitling the 
plaintiff to a specific decision thereon. In 
order to constitute a valid Will in India, no 
formalities have been laid down by law as 
Wing to be necessarily gone through, and all 
that is required for tho purpose is that the 
intention of the testator should be ascertained 
in whatever way it may be ascertained, 
Whether by word of mouth or in wriiin" 
clearly and unmistakeably. Under tho Mitak- 
slmra law, the son gets, from tbe moment of 
his birth, a vested right in ancestral property, 
and 18 entitled, equally with his father, as 
well to the profits of the ancestral property as 
to the property itself, from the moment of his 
birth or of his adoption (as in tho present 
case); and so. property which has been acquired 
out of the proceeds of ancestral property is to 
be deemed ancestral equally with that actually 
inherited from ancestors. SUDANUND MOHA- 
PATTUa v. SOORJOO MONEE DRnKE, 8 W.R. 


(142) —by reversioners—Act WlMof 18f 
s. 2—Declaratory order—Coyitinqent rights- 
suit by n veraioners against a childless wid( 

as being without title, where tho answer w 
that she had a title as next of km to 1 : 
brother, was held to be no bar, under s. 2. A 
vlll of 1859, to a suit by tho same plaintif 
after tho death of tho widow, to obtain possi 
aion of the same lands held bv defendant as t 
alleged adopted son of the widow. R.xiit 
a BHAYA GYAL V. LUCHMAN LA 

n o W N.®?r 7 .? 


Civ. Pro. Code. 
parte decree-Court of competeyit 
lurtsdtction—Fresh cause of action.—Held, 
that an tx parte decree may operate as res judi¬ 
cata when It becomes final by being executed, 
aodHhe time for objections to sot it aside has 
expired. It cannot he shown in a fresh suit 
that.the defendant had no notice of tho pre¬ 
vious claim when an application to sot aside 
the decree had been rejected. Held, also, that 
1 18 always allowable in a subsequent suit, in 
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which tho plea of res judicata is set up, to 
show that the former decision was passed by a 
Court without jurisdiction. The word ‘jutis- 
diotion’ as used in s. 13, Civ. Pro. Code 
means competency to entertain the suit with 
reference to its subject-matter and to the 
powers of the Court. Held, further, that a 
fresh suit, on a cause of action which has 
arisen since the decree was passed in the for¬ 
mer suit and which is not affected by it, is not 
barred. CHUNI LAL v. MuSST. AMIR BiBI 

P.L.R. 1900. p 431-39 P R. 1900. [R. 57 
P. R. 1907.] ’ 


for possession by right of inheritance—Defence 
Possession under deed of gif land for satisfaction 

of doioer-debt—Suit dismissed—Subsequent suit 

to recover the plaintiff's share on payment of 
dower-debt—Matter which might and ought to 
have been made a ground of attack in the for¬ 
mer suit.—A suit was brought by the plaintiffs, 
appellants, to recover their share, by right of 
inheritance, of the property of a deceased Maho- 
modan in the hand^ of his widow. The widow 
set up the defence that she was in possession of 
the property under a deed of gift from her hus¬ 
band and was also entitled to hold the same 
until her dower-debt, which remained uopaid 
was discharged. It was held in that suit that 
the deed of gift was not true, but she was entit- 
led to possession until payment of her dower- 
debt. The present suit was instituted by the 
plaintiffs to recover their share upon payment 
of the dower-dobt. Held, that the suit was not 
barred by tho provisions of s. 13 of tbe Code, 
as the cause of action in this suit was distinct 
from the cause of action in the former suit. 
Under tbe section, a plamtiff was only bound 
to make, as a ground of attack in tbe suit, a 
matter which not merely might, but ought to, 
have been made a ground of attack ZlANT- 
UN NissAv. Rajan, 27A 142 = A.W,N. 1904, 
191 = 1 A.L.J. 498. (A.W.N, 1886. 69, F.) 


(1451 - Unnecessary finding-Pro forma defend¬ 
ants—CourCs power to examine former deci¬ 
sion—Burden 0 /proo/. —A person died leaving 
sons and daughters. One of the sons sued 
to enforce an award and to have the deceased’s 
property awarded 10 himself and his brothers 
m accordance with it ; in the alternative, to 
partition tho property, if the award was not 
binding on any one, among the brothers, on 
uio ground that the daughters wore excluded 
0 ) custom; but that, if this was not proved, 
thou, to partition tho property among all the 
issues, male and female, of the deceased, 
according to Mahomedan Law. The daught- 

ers were impleaded in that suit, because they 

were alleged to have consented to the re¬ 
ference. But tbe lower Courts found that 
the daughters have been duped into consenting 
to the reference and were, therefore, not 
twund by tho award. Tho Courts also held 
that the daughters were excluded by a custom 
and. consequently, their consent to the 
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reference being immaterial, gave a decree in 
accordance with the award in favour of the 
brothers alone. Subsequently, some of the 
daughters sued for possession by partition of 
their shares in their father’s property under 
the Mahomedan Law. The defence pleaded 
that this suit was res judic'iia under the 
decree in the prior suit, on the ground that the 
Courts found that the daughters were excluded 
by custom. Held that there is no res pidicala. 
In the previous suit, all that the Court below 
had to do was to pass a decree against the 
male defendants in the terms of the award, 
on the finding that it bound them, and the 
decision on the question of status of the 
daughters with reference to Mahomedan Law 
or custom was ultra -yires, inasmuch as that 
issue did not arise and, therefore, the finding 
on the issue cannot be pleaded in bar of the 
present suit. When the question arises 
whether an issue was a necessary one, the 
finding on which is set up as a bar to a fresh 
trial of the same issue, the Court has power to 
examine the pleadings and the facts of tbe 
former case and tbe grounds of decision and 
to tee for itself whether the issue was a 
necessary one, or, in other words, whether 
the matter pleaded as res judicata was directly 
in issue before. Tbe fact that the Court in 
the former suit thought the issue to be a 
necessary one is not conclusive. The party 
setting up the plea of res judicata has to 
establish and to satisfy the Court trying tbe 
later suit that it is substantiated. RAJAB- 

UN-NissA V. Habib Bakhsh, 57 P R- 1907 = 
66 P.W.R. 1907. (157 P.R. 1889, F.B., 7 A. 
606, 92 P.R. 1895. R.) 


(146)— Widow suing for share of her husband s 
property and declaration that she was lawfully 
wedded wife-Denial of her marriage-Eejerence 
to arbitration—Decree 07i award-Subsegi^nt 
suit bbwidow —Res judicata— Belease—Civ. Pro> 
Code, 1882. s. 13.—One H, a Cuiobi Memon 
Mahomedan died intestate in 1879. leaving him 
surviving 2 widows (P and A) and other mem¬ 
bers of his family. F had a daughter In 

1879, a suit (No. 616 of 1879) which A fi ed 
against the executors of her father-in-law s i 
to recover certain money belonging o er 
husband was decreed in her favour and was 
afterwards referred to the Oommissioner or 
certain enquiries being made. In 1882, an 
her daughter M sued the other widow A, m 
No. 227 of 1882, to recover a certain share m 

the estate of H and also for a 
was tbe lawful wife and M. the law ul daugh¬ 
ter of H. The pha set up by the defendant in 
that suit was that P was only a mistress ke^t 
by H and as such entitled to do .J® 

property. By consent of parties, both 

were referred to arbitration and a p 

passed on the award. The decree gave P 
Rs. 55,000 in full satisfaction of ^1 , 

daughter’s claims on the estate of H joddecla 
A to be entitled to the remainder of the estate, 
fn 1882, A a euit (No. 198 of 1882) against 
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the executors of her father-in-law and obtained 
certain ornaments which she claimed as her 
stridhanam property. In October 1886, A re¬ 
married. Thereupon P instituted tbe present 
suit against her for a declaration that, accord¬ 
ing to the custom obtaining among Gntohi 
Memons, A had forfeited all rights to her hus¬ 
band’s estate, and that she (P) was solely 
entitled thereto, being the only surviving widow 
of H. The defendant contended (1) that the 
award and the decree passed in the two pre¬ 
vious suits was a bar to the presenc suit. ( 2 | 
that the plaintiff’s present claim to be the 
widow of H was res judicata^ because her prayer 
in the previous suit for a declaration that she 
was the lawful wife of H must he taken 
to have been refused, under s. 13, Civ. Pro. 
Code, the decree in the suit containing no such 
declaration, (3) that Rs. 55.000 having been 
awarded to the plaintiff in full satisfaction of 
all her claims against the estate of H by the 
decree in suit No. 227 of 1882, she was preclu¬ 
ded from bringing the present suit, and that 
her (defendant's) re marriage did not give the 
plaintiff any right to sue, and (4) that, under 
the decree in the previous suit, the plaintiff 
had released all her claims to the property in 
suit in favour of the defendant. Held il) that 
the former suit (No. 227 cf 1882) was no hair 
to the present suit under s. 13, Civ. Pro. 
Code. Although P litigated in the former 
suit as widow of H the matters substantially 
in issue in tbe two suits were quite distinct. 
In the former, P claimed her share in the estate 
of H as one of his lawful heirs entitled to suc¬ 
ceed to him on bis death- In the present suit 
her claim was based on a subsequent event by 
reason of which she contended that the defend¬ 
ant’s (A’s) share was, by custom and law, 
forfeited and revetted to the estate of H; (2) 
that the status of plaintiff as widow of H wa« 
not res judicata. In suit No. 227 of 1882, the 
declaration which had not been made, that 
she was the lawful wife of H, not having bee* 
sought for by the plaintiff by way of specifi* 
relief, but simply as the ground for the real and 
substantial relief, to obtain which the suit wm 
instituted, viz., the payment by tbe defendant 
of plaintiff’s share in the estate of H. 8. 13, 
Expl. Ill, Civ. Pro. Code, 1882, was not intend¬ 
ed to apply to such a case. With referenoa 
to the contention that the award and decree ia 
the previous suit constituted a valid and binding 
release or final settlement of all olsims what¬ 
soever, whether present or future, which tba 
plaintiff might have on tbe estate of H, held 
that, when the award and decree were properly 
construed and read with reference to tha 
character in which the parties were litigating 
as widows of H, claiming to succeed to his pro¬ 
perty on his decease; there was no such clear 
intention shown to include in the settlement 
effected by them a future contingent claim ol 
tbe special nature now put forward, as to pr»- 
vent tbe plaintiff from setting it up in tbe 
present suit. PaTMABAI v. AISHA Bai, 13 
242. [B., 25 B. 116.} 
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non-liability not raised in prior 
sutt-^Bar of plea in subsequent suit in Court 
noc having furisdictimt to entertain same.— 
Where in a suit for interest due under a bond a 
defendant; did not raise the objection that he 
was not liable under the bond, in a later suit 
on the same bond for principal and interest due 
subsequently, in a Court not having jurisdic¬ 
tion to entertain it, the defendant was not 
debarred from setting up the plea of non-liabi- 

llty. BaDI BaBI 8AHIBAL v. SauI PILLAI, 
2 M.L.J. 235, 

(lldj-^Res judicata— Finding on collateral 
♦sswes Limitation. —In a suit for possession of 
certain lands, it was considered necessary to 
find the boundary between two villages one of 
which belonged to the plaintiff and the other 
to the defendant, and a decree was passed iu 
favour of the defendant on the ground that the 
^it lands fell within the defendant’s village. 
In a subsequent suit between the same parties 
for possession of some other lands, the defend- 
ant contended that the suit lands fell further 
towards his village than the lands in the former 
suit, and that consequentlv the present suit 
was barred by res judicata. Bela that the 
decision in the former suit was conclusive only 
with regard to the particular land then iii 
dispute ; and although the Judge may. for his 
own purposes and as one of the means of arriv¬ 
ing at a decision in that suit, have thought 

proper to ascertain the boundary line between 

the two villages, that does not make his decisi¬ 
on conclusive as regards the boundary lino or 
as regards any other lands than the lands then 
m suit. The merging of an issue of limitation 
in an issue as to possession is not an error in 

‘■'fUSST Ra.IHUNSEE 
Kooer, 2S W.R. 393. [li.. 12 C.W.N. 739 = 

317 = 14 C L.J. 578 = 

10 Ind. Cas. 376.1 


(149J Contract for salt of land and execution 
Oj sale-deed—Suit for specific performance of 
contract—Decree—Sale-deed executed by Court 

Ciu. i ro. Code, s. Subsequent suit for 

possession Res judicata— Cxv. Pro. Code. 1882, 
a- 13, Expl. II and s. 43.—The defendant con¬ 
tracted to sell his land to the plaintiff and re¬ 
ceived the purchase-money. The plaiutiff, who 
Wfw given possession of the laud, having boon 
subsequently dispossessed, sued the defendant 
for specific performance of the contract, and 
had^he sale deed executed in bis favour by 

defendant under 
9. 262, Civ. Pro. Code. He thereupon brought 
the present suit for possession on the strength 
gUbo sale-deed. The defence set up was that 
the suit was barred under the provisions of 

^QQo’ Code, 

lod2 Held that the present suit was not bar¬ 
red by 9. 43, which was not applicable to the 
present case beoauso the alleged cause of action 
in the present suit was not the breach of the 
contract but a new and distinct one arising 
from the deed of sa|e itself, which the defend¬ 
ant had contraotod to pass. Nor was the suit 


Res Judicata— contiunedm i ■ \ 
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-7.- Mattera in laaoe—confinuad. 

barred under Expl. II to s. 13, because the 
object of that explanation would seem to be to 
compel the plaintiff to rely on all the grounds 
which were open to him in support of the 
claim made by bis plaint which in the first 
suit was confined to obtaining a regular deed 
of sale. Nathu vatad Pandu v. BudhU 
valad BHIKA, 18B. 537. [Diss., 22 M. 24=3 
8 1\I.L.J. 147; F., 4N.L.R. 14; Cons., 37 0. 57 
= 14 C.W N. 627 = 5 Ind. Gas. 205 ; Appr., 8 
Ind.Gag. 9; Appi.. 5Ind. Gag. 439 = 13 O.C, 19.] 

ilbO)—Water kept out of fishery—Obstruction 
—Damages—Fresh swif—Res judicata,- Where 
the plaintiff’s damages occurred at a time when 
the defendant, notwithstanding the decision in 
a previous suit, thought fit to maintain the 
obstruction whereby water was kept out of the 
plaintiff s fishery, and whereby he was preclud* 
ed from receiving the profits of such fishery, 
held, that there was nothing to prevent the 
plaintiff from recovering further damages by a 
fresh suit LALL MOHUN BaNERJEE v. 
KADUMIUNEEDossee. 24 W.R. 471. 

(151) Principal and agent —Preeioris suit 
against Government as representing prinrtpal 
dismissed Subse^wenf suif against agent and 
principal Res judicata,—A lent money to B as 
agent of G. Government having confiscated O'e 
property. A sued Government for this debt, but 
the suit was dismissed. He then sued B and 
C. It was admitted by the plaintiff that B 
was only the agent of C, but the plaintiff 
stated that he looked to B alone for payment 
as he had no hope of getting the money from 
0. Held that the suit must he dismissed as 
against A who was admittedly an agent, and 
that, as against C, the suit was not barred by the 
dismissal of the previous suit. For, the issue 
in the previous suit was as to the liability of 
Government as having confiscated his pro¬ 
perty ; it had no reference to C’s own liability; 
whereas, in the present suit, the issue was as to 
the liability of B or 0. The plaintiff's state¬ 
ment that ho looked to B alone for tbo pfty* 
mont of tbo money cannot, in the face of his 
admission that B acted as agent of C, have 
tbo effect of exonerating 0, against whom, 
tboroforo, the suit had to proceed. MAHOMED 
Mohkam v. Ra:\izanee, 10 P.R, 1868. 

(162)--PMnjn6 Lnws Act (IV o/ 1872), deci¬ 
sion in insolvency proceedings under, subsequent 
proceedings under Civ. Pro. Code, s, 344 «oi 
precluded by —Res judicata.— In this case, the 
Judge of the Small i auso Court invested with 
powers under s. 360 of AotXlV of 1882 lofused 
to grant a discharge under the Code as insol¬ 
vents to the judgment-debtors, the present 
appellants. The refusal was based .solely on the 
ground that in a previous proceeding under the 
Insolvency section of the Punjab Laws Act (IV 
of 1872) an order of discharge had been refused 
to the same insolvents (the same creditors alee 
being their opponents), and that the ground ol 
refusal being fraudulent entries in the aooounte 
concealment of assets, and recklessness in 
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-7.—Matters in Issue— continued* 


accumulatiDg debts, which were also specific 
grounds of refusal under s. 351 of the Code, 
the matter was res judicata. Beldy that the 
matter in issue was not res judicata, since in¬ 
solvency proceedings under the special provisi¬ 
ons of the Punjab Laws Act do not amount to 
a “ suit ” as the term is used in s. 13, Civ. Pro. 

Code. Chiranji Mal v. Creditors, 145 P.R. 
1884. [Overruled, 75 F.'R. 1905 = 193 P.L.R. 
1905 ; Appr., 6'2 P.R. 1886.]' 

(153)— Same issues.—On the 12th July 1861, 
a decree based on mortgage was passed for 
Rs. 7,080 against K. In execution proceed¬ 
ings, the Court added to the decree a direction 
to pay interest ever the decretal amount, on 
the 22nd October 1866 ; but this direction was 
set aside in appeal on the 15th September 1869. 
In the meanwhile, on the 2'2nd December 1868, 
K’s widow M passed a sale-deed in favour of 
the decree holder. The consideration of the 
sale-deed was made up of three parts : (1) 
Rs. 7,080 due under the decree ; (2) interest on 
that sum subsequent to the date of the decree ; 
and (3) a fresh cash advance of Rs. 7,260* On 
the 23rd December 1869, the reversioner brought 
a suit against the decree-holder and others 
claiming a right of pre emption in the property 
sold. The suit was dismissed on the ground 
that no right of pre-emptioo was proved. M 
died on the 31st May 1891. At her death the 
estate passed to the reversioner, who brought a 
suit on the 2lst February 1399 to recover the 
property. Two defences were raised to the suit. 
(1) sale in question was justified by necessity, 
and (2) the suit was barred by Expl. II 
to s. 13 of the Civ. Pro. Code: Held, (1) 
that the defence of necessity existed in respect 
only of the first item of consideration but not 
with respect to the other two. Held, i2) that 
the suit was not barred by s, 13 of the Civ. 
Pro. Code. What was in question in the 
former suit was the right of pre-emption, in 
respect of what he bad power to convey and did 
convey, that is his widow's interest, and the 
introduction of any question as to the eSect of 
the conveyance upon tbe reversion would have 
been incongruous to the matter of tbe suit. 

Deputy commissioner of Khebi v. 
Khanjan Singh, 9 Bom. L.R. 591=5 C.L.J. 
344 = 11 C.W.N- 474 = 4 A.Ii.J* 232 —2 M L.l. 
145 = 17 M.L.J. 233 = 20 A. 331 = 10 O.C. 117- 

34 i.A 72. 


(154) —Suit by reversioners to set aside aliena¬ 
tion^ Subsequent suit to enforce pre-emption in 
respect of same property — pistinci causes o/ 
action—Separate sui^s—Res judicata Cw. r 
Code, ss. 13. 42 and 43 .-ODe M sold he 
house in suit to the defendant and plai 

brought a suit against her and fthpv 

have the sale cancelled on the ground tbat they 
were reversionary heirs of her late husband and 

entitled as such lo succeed to the ^ . 

death, and ih.t ihe sale was made without 

necessity. It was held that the 
necessity and the suit was accordingly dismis¬ 
sed Subsequently. M having died, the present 

0. vm—88 


Res Judicata —Goniinued, 

-7.—Matters in Ibsuq— continued. 

suit was brought by the plaintiffs against the 
purchaser to obtain possession oi the house in 
virtue of their right of pre-emption : Upon the 
facts above stated tbe question arose whether 
the suit was barred either under s. 13, Civ. 
Pro. Cede, or under s. 43, Civ. Pro. Code, 
Held that tbe suit was not barred under either 
of tbe sections ; the matter directly and sub¬ 
stantially in issue in the present suit, that is, 
the plaintiffs’right of pre-emption in respect 
of the house in dispute was cleirly not in issue 
in the former suit, either expiessly or with 
reference to Expl, II, s. 13. Civ. Pro. Code, 
constructively, and s. 13, therefore, could not 
bar the suit. On the quesfion which arose 
with respect to s. 43, it was held that, in the 
first suit, the plaintiffs sought relief for the in¬ 
fringement of their reversionary right vie., to 
have the sale set aside as against them. In 
the second case, they sought, by enforcing 
their right of pre-emption, to obtain possession 
of the house. Two different cases were thus 
set up by the plaintiffs in the two suits and 
tbe subject-matter and scope of each were 
different. The plaintiffs in the first case 
cannot therefore be said to have omitted to sue 
in respect of any portion of the claim which 
they were entitled to make in respect of the 
cause of action in that suit; nor must tbe claim 
in tbe present suit be necessarily regarded as a 
portion of the claim wbich they were entitled 
to make in r8‘5pecc of the cause of action sued 
upon in the first suit. KHAIRATI v. AKKO, 

108 P.R. 1882. [R.,47 P.R. lb8G, 55 P.R. 
1907=65 P.L.R. 1908.] 

(155) -Ciu. Pro. Code {Act Xof 1877), ss 12, 
13 - Kes judicata —Suit for restitution of con- 
jugal rights—Issue as to liquidation of dower, 
determination of by district Court—Bar of 
second trial of same issue in another Court.^ 
A Mahomedan h/iviug instituted a suit for res¬ 
titution of conjugal rights in a District Court 
against bis wife, tbe latter sued him for pay¬ 
ment of dower in the Small Cause Court. The 
question about tbe liquidation of dower being 
in issue in both suits, the Small Cause suit was 
postponed till tbe disposal of tbe suit in the 
District Court. The latter Court subsequently 
decided that the dower had been paid. Held 
that the issue regarding the payment of dower 
could not be tried by the Small Cause Court, 
as its trial there was stayed by consent of par¬ 
ties pending decision of tbe same is^ue in the 
District Court, whose decision was, under s. 13 
of tbe Civ. Pro. Code, a bar to the second trial 
of the same issue in the Small Cause Court, 
MUSSAMMAT GAITIARA BEGAM V. MUSSITA 
Begh, 118 P. R. 1880. 

(156) -Res judicata— Adoption—Act VIII of 
1859, s. 2.—Where, in a former suit between 
the present plaintiff and the defendant, the 
question as to the validity of tbe adoption of 
tbe latter had been substantially tried, a subse¬ 
quent suit for setting aside the alleged adop¬ 
tion was held to be barred by res judicata 
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7. Hatters In Issae — concluded. 

under s. 2, Act VIII of 1859. KristO Beharee 

Roy V. Bunwaree Loll Roy, 19 W.R. 

o2. 

(157)—Ciu Pro. Code, (Act X of 1877), a. 13, 
^xpl, y— Res judicata —Stld that s. 13, Expl. 
V. of the Civ. Pro. Code (Act X of 1877), barred 
a suit by certain proprietors in a Thulla for 
po^eepsion of land, where a former suit by other 
proprietors in the Thulla litigating for all, of 
which the plaintiffs in the second suit bad 
notice, had been dismissed, the point at issue 

Kam V. Bahal Singh, 
111 P. R. 1882, 38 P. R. 

1897» J 

See Hindu Law—Inheritance, w. R. 

1864, 20. 

See Right of Occupancy—Miscella¬ 
neous, 6 P. R. 1892. 

-8.—Parties. 

See Parties to Suit—Adding Parties 
to Suits. 


iD—Plea of, maintainability o/ -To main¬ 
tain the plea of res judicata it must appear from 
inspeotioQ of the record that the person whose 
interest it is sought to bind was in some way a 
party to the f-uit. A mere intention on the 

part of one of the parties that it should be for 

bis benefit is not enough to support the plea. 

uhaudri Ahmed Bakhsh v. Seth Raghu- 
^^AYAL, 7 Bom. L, R. 912 = 2 C L J. 
413 P.C =13 M. L J. 407 = 10 O W N. 115 


Res Judicata — continued. 

-8.—Parties— continued. 

which they sue; and it is not open to any of the 
parties to show for whose benefit the suit was 
carried on. e.g., for the defendant to show that 
he was the plaintiff. BHAWABAL SINQ v 

Maharaja Rajbndra Pr&tab Sahoy 
Bahadur. 5 B.L.R 321^13 W.R. 157. [p, e 

N.L R. 177 ; D., 17 W.R. 454, 12 0. 166.] ’ 

(4) —Ctu. Pro. Code, s. 13.—A matter may 
be res judicata in a subsequent suit, although 
the parties in that suit between whom the 
matter was decided were arrayed as co defend- 
ants in the former suit and not as plaintiff and 
defendant, if the matter in the second suit 
formed the subject of active controversy bet¬ 
ween the co-defendants in the former suit. 
The question of res judicata cannot be decided 
by the judgment in the former case without the 
decree, Madhevi v. Kelu, 15 M. 264, [E. 
22 A. .386, 29 M. 515; R., 24 A. 112, U.B.r! 
1907, 2nd Quarter. Oiv. Pro. Code. p. 5 : D.. 
18 A. 65.] 

(5) — Estoppel. — There must be mutuality 

in order to create the identity of parties 
necessary to sustain the plea of res judicata, 
and without mutuality there can be no estoppel. 
Gnanambal V. Parvati, 16 H. 477*2 M.L. 
J. 212. [R., 6 0.L.J. 621.] 

(6) Civ, Pro. Code, s 13. —When there is 
no identity of the substantial issue in the later 
suit with that in the former and the parties to 
them are not the same, the first does not ope¬ 
rate as res judicata to bar the seoond suit, 

Raman v. Nanu, 5 M. 9. 


(2)--C»t). Pto. Code, 1882. s. 13—Res judical 
— Under whom they or any of them claim 
^amng of - Privity-Landlord and tenant- 
Estoppel. For the purpO'ses of res judicata, th 
ground of pnvity is pr..pcrty and not porsom 
relation. (8 A 324. R.) Though the word 
under whom they or any of them claim ” i 
s. 18 are wide, there seems to be no difficult 
an the way of restricting them, so as to bind th 
party to the subsequent suit by the decision i 
the former suit, only in respect of interest 
represented by the party to the former suit a 
the time of suit. Other interests, with whiol 
be had parted before the suit and which ho ha( 
ceased to represent, could not properly be th 
subject of adjudication in the suit. As regard 

the interests represented, however, it. does no 

matter whether they vested in the privy bolor 
or after tbo former suit. Quaere Whether 
tenant may be represented by his landlord i 
so far as his holding subordinate. Conduct t 
create an estoppel must hs found to have misle< 
the plain tJ0. SESHAPPA YA v. VeNKATRA 
MANa: Upadya, 8 Ind. Gaa. 732 = 20 M L J 
782 = 33 M. 489. 


(3)—Benami suifs—Concfusiueiiess of decrees. 
—A decree of Court, until it is set aside, is. as 
between the parties to it, conclusive both as to 
the rights of those parties and tho character in 


(7)—Cjv. Pro. Code. Act VIII of 1859. m. S 

and 7, whether applicable to suits under Acf X 

of 1859.—The principles of ss. 2 and 7 of Act 
VIII of 1859, being based on the most equita¬ 
ble considerations, should be applied to suit 
under Act X of 1859, although those sections 
are neither incorporated in that Act nor are 
specially made applicable to suits under that 
Act. PURBHOO TewAREE V. RAMJBAWUN 

Patuck, 1 N.W.P. 119. 

Same parties .'*—Tbe deoision of a 
matter directly and substantially in issue in 
a suit is res judicata in a subsequent suit bet¬ 
ween parties who, though they were nominally 
on tho same array of parties in the first suit, 
were really opposed to each other with respect 
to suoh matter. SHADAL KhAN v. AMIN UL- 

lah Khan, 4 A. 92 = A.W.N. 1881, 137. (6 0. 
171, Concurred in) [P., 2 O.P.L.R. 62; D,, 
8 A • 91 • ^ 

(9) —Civ. Pro. Code, s. 13—Suif against itoo 
persons — One of whoin was exonerated and rt 
decree passed against the other —Su&srquanf suit 
against the exonerated defendant — Bar urtdar 
s, 13. Where ill a previous suit the defendant was 
exonerated, and the petition as against him was 
dismissed with costs, and i deoree for tho full 
amount was given against the other defendant, 
It was held that this was a dismissal of jthe 
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-8,—Parties—coniint4€(i. 

olaim against the exonerated defendant under 
8.13. THIRUVENGADASAWilY NAIDU V. BALA- 
GURUNATHA CHETTY, 4 M L.T. 413. (‘23 B. 

235, 32 B. 296, D.) 

(10)—Res judicata between co-defendants — 
Issue affecting defendant necessary to be decided 
for giving relief to the'plaintiff ^ Civ. Pro. Code 
{Act V of 1908), s. 11.—Where it is necessary 
to determine a certain issue, for the purpose of 
granting relief to the plaintiff, and the Court, 
as a mitter of fact, decides that issue, and the 
decision affects the defendants inter se, the 
decision will operate as res judicata between 
the co-defendants. GOLAB SiNGH v. NET 

Singh, 10 lod. Cas. 324. 

ai)-Ciu. Pro. Code {Act V of 1903), s 11— 
’RQsjadio&tiibetweenL'o-delendants. -Where it is 
necessary to adjudicate between co-defendauts 
the question of the title of one of the defend¬ 
ants in order to give relief to the plaintiff, 
the adjudication would be res judicata between 
the defendants as well as between the plaintiff 
and the defendant. PuRSHOTAMA NanD 
Gir V. Lakhpatti, 7 Ind. Cas. 67 = 8 M.L.J. 
244. (22 A. 386, 18 A. 65. F ) 

(12) —Res juiicata between co-defendants — 
Conflict of interest. —Where there is a conflict 
of interests between defendants inter se, an 
adjudication of rights may be res judicata bet¬ 
ween them as w^U as between the plaintiff 
and defendants. NEHAL SINGH v, I'HANDA 
SINGH. 140 P.R. 1890 (11 B. 216, F.) [B., 79 
P. R. 1905, 57 P.R. 1907, 97 P R. 1910 = 142 
P.W.R. 1910.] 

(13) -Civ. Pro. Code, s. 13. Expl. V—Res 
judicata between codefeyidants. —When an 
adjudication is necessary to give the appro- 
priate relief to the plaintiff in the prior suit, 
the adjudication is res judicata even as bet¬ 
ween co-defondants, when the right asserted 
by the plaintiff and decided in the previous suit 
was one so asserted and decided as common to 
himself and others LATCHANNA v. SARA- 

YAYYA, 18 M, 164. [NotF., 28 M. 457 P.B.= 
14 M.L.J. 404 ; R., 9 M.L.J. 60 ; D., 16 C.P.L 
R. 161.] 

(li)—Rights of parties, ascertainment of, from 
pleadings and judgment — D'fendants inter se, 
questions between, when binding and conclusive 
—Constructive res judicata.—To determine the 
question of res judicata, it is essential to as¬ 
certain what were the rights in dispute between 
the parties and wbat were alleged between 
them, and this must bo done, not merely from 
the decree, but also from the pleadings and 
judgment (I O.L.J. 337 and 31 C. 95, R.) 
Where an adjudication between defendants is 
necessary to give the appropriate relief to the 

plaintiff, there must be an adjudication ; and 

in such case, the adjudication will be res judi¬ 
cata between the defendants, as well as betwwn 
•the plaintiff and the defendants ; but, for this, 
there must be a conflict of interest amongst 
the defendants, and the judgment must define 


Res Judicata — continued. 

—8.—Parties— continued, 

the real rights and obligations of the defendants 
inverse (30 0. 95, 22 A. 386, 25 B. 74. 26 M. 
337, R.) Quaere: Whether the doctrine of 
constructive res judicata is applicable where 
the subject matters of the two suits are differ¬ 
ent? (1 C.LJ. 337. R.) GDRDEO SINGH 
V. Chandrikah Singh, and Chand- 
RiKAH Singh v. Rash Bheary Singh, 
5 G L.J. 611 = 36 C. 163 = 1 lod. Gas. 913. 

10 O.L.J. 91 = 1 Ind. Oas. 677. 11 O.L.J. 
461. 6 M.L T. 313; R.. 7 O.L.J. 152. 6 O.L.J. 
320. F,B. = 11 G.W.N. 1011 = 35 0. 61, 6 O-L. 
J. 612= 12 C.W.N. 107, 5 O-L.J. 653, 6 O.L J. 
46, 3 M.L T. 395 = 31 M. 439 = 18 M.L J. 306, 

11 O.L.J. 226 = 140. W N 617 = 5 Ind Cas. 165; 
D., 6C.L J. 547 = 12 C.W.N. 590, 35 0- 837 = 

12 G.W.N. 849 = 7 G L.J. 492.] 

(15)— When a finding in a suit is res judicata 
between co-defendams.—The plaintiffs sued to 
recover certain property from the defendants. 
In a previous suit both the present plaintiffs 
and the defendanL’s grandfather B, were arrayed 
as co-defendants; and B pleaded therein that 
the present plaintiSs were trespassers. Issue 
was joined on the question of the present 
plaintiffs* title and it was decided in favour of 
the present plaintiffs. The decision of the 
issue was essential for giving relief to the plaint¬ 
iffs in the previous suit. In these circum¬ 
stances, held, the finding as to plaintiffs* title 
in that suit is res judicata and cannot be dis¬ 
puted now. ramaswamy Reddy V. abboy 
Chetty, 2 M-W.N. 1911. 306 = 11 lod. Gas. 
17 = 11 M.L T. 71. (23 M. 457, D.) 

{16) —Adjudication between two persons in a 
former suit, whether res judicata in a subsequent 
suit between one of them and the successor in 
tide of the other. — An adjudication, in a former 
suit, between two co-defendants, that one of 
them acquired a title by adverse possession, is 
resjudicatat in a subsequent suit betweeu^one 
of them and the .«uccessorin title of the other. 
KANDIYIL CHIRYA CHANDU V. THE Zamorin 
OF Calicut. 29 M. 515. (15 M. 264. 22 M. 

323. F-, 18 M. 374, D.) [F.,n M.L.J. 260 

= 30 M. 447 = 2 M.L.T. 363, 17 M.L.J. 22, 
No.e : R.. 7 M.L.T. 89.J 

(17) -Civ. Pro Code, 1882, s. 13—Res judi¬ 
cata between co-dejendants—Burden of proof 
that property in the hands of widow is part of 
her husband's estate.—Where an adjudication 
between the defendants is nece?:sary to give 
the appropriate relief to the plaintiff, there 
must be such an adjudication, and in such a 
ca-^e the adjudication will be res judicata bet¬ 
ween the defendants as well as between ’the 
plaintiff and the defendants- There ma^^t be a 
conflict of interest amongst the defenna its.'aQd 
the judgment must define the real rights and 
obligations of the defendants inter s-. (11 B. 

216, F.; 18 A. 165, 11 M. 204, 26 M- 337, 28 
M. 457, 29 M. 515, 30 M. 447, R.) He who 
claims property through some other person, 
must show the property to have been vested in 
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that person. NARASIUMA AMMAL v. SrINI- 

VASA Raghava Iyengar and others. 7 
M L T. 89 = 33 M. 112 = 5 lad. Cas. 760. (26 
I.A.i226. R.) 

• judicata— Decision of matter bet- 

ivetn co defendants necessary to give relief to 
plixntifj—Effect of such decision on subsequent 
suit. —A Hindu son instituted a suit tor parti- 
ti m against bis father and the alienee cf the 
family property from the father. The plaintiff 
obtained a decree for his share in the property, 
It being held that the sale effected by his father 
was purely nominal and that the property did 
not pass. Subsequently, on the death of his 
father, plaintiff instituted a suit as his father’s 
heir to get possession of the other half of the 
property on the ground that the sale-deed 
executed by his father did not pass the proper¬ 
ty. Jleld that as between the plaintiff's father 
and the defendant it w is held that the sale was 
a nullity and as the adjudication wis necess-iry 
in order to give the appropriate relief to the 
plaintiff in the prior suit the matter had be¬ 
come res judicata between the plaintiff and 
defendant, and ihat plaintiff was therefore 
entitled to a decree as prayed for. NAG asami 
V. Sundararajan. 2 M.L.J. 203. 

(19)— /Is between defendants — Mortgage^ 
Sub-mortgage. —A decree in favour of a plaintiff 
in a suit cannot be taken to have doiid^d the 
rights inter se between the defendants, unless 
for the purpose of giving relief to the plaintiff 
it was iiocossary to adjudicate and the Court 
by that dcTnodid adjudicate upon th » rights 
as between the defendants. \Vhere there is 
such an adjudication it becomes binding upon 
the defendants and constitutes i*fs judicata in a 
subsequent suit between them. Where a 
mortgagee and his sub-mortgagee are defend¬ 
ants in a suit for redemption of the origi¬ 
nal mortgage by the original mortgagor and 
a decree is passed to redeem the mortgage, 
the relationship cxisiiog be.weou the mort¬ 
gagee and his sub-mortgagee comes to an 
end ; and a subsequent suit for redemption of 
the sub-mortgage is barred. BalW.ANTRAOv 

Nauayanshet. 5 Bom L.R.97, 

(■20)—S 11, Civ Pro. Code, 1908 —Co-de/end- 
ants — Mot tgagor and prior mortgagee. —In a 
puisne mortgagee’s suit on his mortgage, the 
prior mortgagee was made a party defendant 

mortgagee questioned the 
validity of the prior mortgage on the ground 
that no consideration has passed. The mort¬ 
gagor kept silence Tae Court hold that the 
prior mortgage was a good mortgage and was 
for consideration. Subsequently the prior 
mortgagee brought a suit on his mortgage, 
making the subsequent mortgagee as well as 
the mortgagor parties to the suit. The mort¬ 
gagor pleaded that it was without consideration: 
lleldf that it was not open to tho mortgagor in 
the second suit to question tho validity of tho 
prior mortgage. JAI NarAIN v. Mitthu LAL 
6 lad. Cas. 375. 


ffes oontinued. 
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[W—Estoppel by judgment—for fore¬ 
closure —Prior suit between parties in respect of 
same matter—Finality of prior decision. —Where 
in a former suit the parties were the same, and 
appeared m the sama capacity, and the same 
point was in issue, the judgment on such point 
IS conclusive on those pirties. It is not neces¬ 
sary that the form of action should be the 
same in each case. Suit for foreclosure. The 
present second and third defendants were the 
plaintiffs in toe former action respeoting one 
of the two houses comprised m the present suit, 
and the present plaintiff was a defendant the 
same mortgage was set up as in the present 
cise; the present plaintiff had claimed as 
mortgagee under that instrument; and the 
Court gave judgment to the effect that the 
documont in question was notgenuioc. In the 
present case, nine other bouses wore in liti¬ 
gation. but under preoisely the same claim of 
right set up in respect of tho self-same mort¬ 
gage. Held that tho present plaintiff was 
estopped by reason of thj former judgment 
from having the present suit heard and deter¬ 
mined. Tbe addition of the mortgagor who 
made no defence in the present suit, did not 
make any difference. MOHIDIN v. MUHAMMAD 
IHRAHIM. 1 M.H C. 245. [F..5 C. 832, 6 0. 715 
= 9 C.L.R. 216.] 

(22) — Joint Hindu fimily — Myrtgage by 
father — Portclomre dwree a( 7 ainsf father bind¬ 
ing son's iniere'it also. —Where a Hindu father, 
who w undivided in interest from his son, 
exoouted a mortgage of the joint family pro¬ 
perty. which mortgigo was written by the son 
for his father, held that a foreolosure decree 
in a suit on tho mortgage against the father 
alone was binding on tno s ju’s interests, also in 
tbe property, although he was not made a 
party to that suit. MAYARAM SEVARAM v. 

Jayvantuao Fandurang, 5 B. 683, Note (2). 
[R., 5 B. 085, 7 B. 467. 9 B. 193 ; D„ 10 B. 
21 .] 

(23) — Estoppel —/ncjnsisfenf positions, Uti- 
gantsif shyuli be permitted to take up—Mortgage 
by Hindu widow, suit on, for fore-closure^ 
Reversioner jovied as tratis/eree, dismissed from 
suit on setting up title adverse to widow — 
Decree for foreclosure against widow—Suit by 
decreedioldertoeject reversioner —4fii>erse 

Tip m dc/tmee —6'nif decreed—Death of widow, 
suit by reversioner after, to recover, if lies.— 
Whore a Hindu widow, B, who had executed a 
mortgage, was sued for foreclosure by the mort¬ 
gagee, who also joined in that suit A. alleg¬ 
ing him to bo the transferee of the equity of 
redemption, but A, having in his written state;* 
ment repudiated the mortgagor's ti lo in the 
property and set up exclusive title in himself, 
was dismissed from tho suit, and the mortgagee 
got a foreolosure decree against B, but, having 
been resisted when taking possession by A, 
sued A in ejectment, and A again denied tbe 
mortgagor’s litlo and set up his own title 
adversely to hers, and it was held in that suit 
that the mortgagor B was the sole exolusife 
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owner of the property and that A had no title 
in it: Held, in a suit by A, brought after the 
death of B, to recover possession, on the allega¬ 
tion that he was the reversionary heir of a pre¬ 
deceased sou of B. to whom B had succeeded 
as mother, that the suit was barred by res 
judicdta. That A could not be allowed to take 
up inconsistent positions. BHAGARATHI DAS 
V. BALESHUR BAGERTI, 17 C.W.N. 877. 

(24)—Civ. Pro. Code (1882), s- 13, expl II 
{ = s. 11, expl, IV, neio Code)—Res judicata— 
Mortgage—Prior mortgage not pleaded in suit 
on subsequent mortgage. —It is not necessary 
for the application of s. 13, when expl. II ap¬ 
plies, that the matter in question should have 
been heard and finally decided in the previous 
suit. (16 C. 692, P.C., 20 C. 79. 24 C. 711. 
Ibid, 616, R.)—In a suit by a subsequent mort¬ 
gagee, the defendant who held three prior 
mortgages, omitted to rely on one of them. A 
suit, by the prior mortgagee, based on the mort¬ 
gage omitted to be pleaded in the first suit, 
was held barred under expl. II to s. 13, 
Civ. Pro. Code. SRI GOPALv. PIRTHI SINGH. 

20 A. 110,F.B. = A.W.N. 1897. 216. [A^rmed, 
24 A. 429. P.G. ; F., 31 C. 428 : Cons., 1 C.L. 
J. 337; R..26M. 760, 1 C.L.J. 248, U.B.R. 
1906, 3rd Qr.. O.P C., 46,10 O.C- 145. 35 C. 
979, 8 C L J. 82 = 12 C W.N. 862.] 


(25)—Prior and subsequent mortgages—Prior 
mortgagee made party to a suit on subsequent 
mortgage—Prior mortgage not set up—Pat ties 
Prior mortgagee not a necessary party. A prior 
mortgagee is not a necessary party to a suit 
wherein a puisne mortgagee seeks to sell the 
property subject to the prior mortgage. 
Where, however, the prior mortgagee is im¬ 
pleaded (though as a mortgagor of other pro¬ 
perties) in the suit of the puisne incurubrancer, 
and is aware of the fact that the latter is 
seeking to sell the property without the burden 
of the prior mortgage upon it, and omits in 
that suit to set up his encumbrance, held, that 
a suit on foot of the prior encumbrance is barred 
by the rule of res judicata. GAJADHAR 

V. Bhagwanta, 10 A.L.J. 244 = 34 A. 399- 

16 Ind. Cas. 8. 


(26)—Civ. Pro. Code, s. 13, expl. II—Res 
judicata — Mortgage.—In a suit upon a noort- 
gage, the plaintifi made the appellants 
case defendants, because they set up a tit e o 
a portion of the mortgaged property js Pur¬ 
chasers, and on no other ground. The e en 
ants did not defend the suit. Subsequently, 
when the auction-purchaser in execution o e 
mortgage decree took possession, ^PP® 
objected and instituted a suit. 
suit was barred by s. 13, expl. H o ® * 

Pro. Code. GOPINATH V. BALED bAHAl, 

A.V.N. 1883, 40. 


(27)-Benamidar, suit for redemption by- 
smissal of suit — Second suit by beneficiary 
V. Pro. Code, s. IS'-The plaintifi-te^dent 
5Ught a suit for redemption of certain lana 
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on the ground that the land belonging to him 
had been mortgaged by his sister, whom be 
bad left in charge of it, to the defendant’s 
ancestor about twenty years ago. In a previ¬ 
ous suit for redemption brought by the sister 
against the defendant’s ancestor, the suit was 
dismissed on the ground that the transaction 
amounted to a sale and not a mortgage. It was 
also found in that suit that the sister had no 
personal interest in the land and bad instituted 
the suit henamee for plaintifi. Held, that the 
present suit was barred by res judicata as the 
plaintiff was bound by the decree in the former 
suit. NGWE Gyi V. SHWE BO. 3 L.B.R. 18. 
(3 A. 812, 18 A. 69, 15 M. 267, 22 B. 672, 
1899 P.J.L.B, 512. Cited.) 

(28) —Civ. Pro. Code, s, 13—Benamidar.— 

When a benamidar brings a suit with the 
knowledge of the true owner, for the possession 
of properly purchased in his name, and the suit 
is dismissed, a subsequent suit by the true 
owner for the same purpose is barred under 
s. 13 of the Code of Civil Procedure. SHANGARA 
V. KRISHNAN, 15 M. 267 = 2 M L.J. 93. [R., 

18 A. 69, 22 B. 672, 13 C.P.L-R. 33, 21 A. 
380. 4 C.W.N. 283, 3 L.B.R. 18, 30 M. 245 = 
17M.L.J. 174, 10 O.C. 263.] 

(29) — Summons to appear—No appearance 
— Bindingness of decision. —A party who has 
been summoned before the Judge and has not 
appeared is bound by such decision.— Per 
Pontifex, J. NOBODEEP CHUNDER CHOW- 
DHRY V. BROJENDRO LaLL ROY, 7 C. 406 = 9 
C.L R. 117. [Doubted, 12 0. 33.] 

(30)— Principal -Agent-Contract.—A person, 
who chooses to treat a transaction as creating 
a contract of one description, sues upon it and 
fails, cannot be permitted to sue a second time 
upon it as creating a contract of a different 
description producing a different kind of liabili¬ 
ty. Accordingly, a previous suit where the 
plaintiff elected to sue the defendants as princi¬ 
pals, was held to bar another suit on the same 
contract where the same defendants were 
charged as responsible agents under a usage of 
trade. DEVRAV KRISHNA V. HALAMBHAI, 
1 B. 87. (2 C.W.N. 31, P.C. = 9M I.A. 539, F.) 
[D., 8 B. 175,] 

(31) — Judgment based upon award of arbitra¬ 

tors “ Question dealt with by such award raised 
in subsequent suit .—A question dealt with in an 
arbitration award, in accordance with which a 
judgment had been passed, is res judicata in a 
subsequent suit between the same parties. 
WAZEEB MAHTON V. CHUNI SINGH, 7 C. 727 
= 9 C L.R. 377, [F., 21 B, 465.] 

(32) —Civ. Pro. Code, s. 13—Res judicata. 
—A purchaser at a Court sale represents the 
judgment-creditor in so far as he bad a right 
to bring to sale the right, title and interest of 
the judgment-debtor iu the property sold. 
Where, therefore, a plea of res judicata could 
be successfully raised in a subsequent suit, if a 
judgment-creditor were a party to it, it would 
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likewise be available if the purchaser were a 
party instead. KrishnabhUPATI Devu v. 
VIKRAMA Devu, 18 M. 13. (19 I.A. 203.) 

[D., 1 N.L.R. 160.] 

(33) ^^bsence of title in vendor — Decision 
in iy}-ev\ous litigation against third parties, 
etject of, as res judicata between vendor and 
vendee. —When, in a previous suit for possession 
instituted by the vendor and vendee jointly 
against third parties in possession, it wasfjund 
that the vendor had no title, such decision as 
to his want of title would bo res judicata in a 
subsequent mit by the vendee for recovery of 
the purchase money paid up and for damages. 
Krisunan Nambiar V. Kann\n. 21 M. 8. 

(34) —Res judicata— Suit by some partners 
for di-solniion of partnership—Opposition by 
other partners—Order of reference by consent — 
Subsequent suit by defendant partners for da- 
mages—Miinlainability —Some members of a 
partnership business instituled a suit for disso¬ 
lution, on the plea that the partnership was for 
a term and dissolvable at their option. The 
other partners oppo.std the suit and contended 
that they were enliiled to damages at least for 
loss of profiis Rut. when the suit came on 
for setllement of issues, the defendants did not 
ask for an issue as to whether the plaintiffs 
were entitled to a decree for dissolution, and 
consented for an order of reference to chambers 
in order that the accounts of the pirtncrship 
might be taken. Thereafter the defend ints in¬ 
stituted the present suit for damages for loss of 
profits. Held that the order of reference 
amounted loan adjudication that^on the terms 
of the partnership agrocment and in the event 
which had happened, the then pUintiff.s woro 
entitled to a decree for dissolution. It also 
amounted to an adjudication on the question 
of the right of tho plaintifL in the present suit 
todamagisf r the iinexpircd portion of the 
term of the pirtncrship. Consequently, the 
present claim for damages was res judicata. 

Nagasamy aiyar V. Ramaiyar, 12 M. L J 
415. 

(35)—Swif by Official Assignee on behalf of 
insolvent's cred\tors — Fraui of defendant, 
brother of ins'dv nt—Limitation Act (XV of 
1877), s. 18-'Ciw Pfo. Code, 1832, ss- 13, 43 — 
Person made party for p7irposf>.<: of inspection 
and discovery only, whither subject to res judi¬ 
cata — Several jo nt wrong doeis^ judgment 
obtained against one, abtr to action against 
f/zeof/iers.—This Wiis a suit brought on behalf 
of the creditors of an inst)Ivent, by the OfTioial 

Assignee against the bro'her of the insolvent. 
The Offrual As.-ignee alh g-d that the insolvent^ 
before bis adjudiCHlion. hid arranged various 
fraudulent schemes with his brothers andotbors 
“ for tbo purpose of concealing his property and 
defrauding his creditor..^. The fraud of the 
brother, the present defendant, was, the 
plaintiff alleged, only recently discovered. 
The main legal defences riised to tbo various 
claims were: —That tho claims woro barred by 


Res Judicata —continued. 

■ 8.—Parties—coufinu^d. 

limitation under the Limitation Act XV of 
1877, under s. 13 of the Civ. Pro. Code, 1882, 
the matters having been in issue and finally 
decided between the same parties in a former 
suit, under s 43 of the Civ. Pro. Code, the 
plaintifis having omitted to claim these moneye 
in the former suit in which the present defend¬ 
ant was a party, and that the two brothers 
were joint wrong-doers, and that the judgment 
against one was a bar to a suit against tho other. 
On the question of the bar by limitation," 
held that though, ordinarily, such a suit would 
be barred in three years from the dale when 
the Oflioial Assignee becime entitled to sue 
for the moneys due to the insolvent, there was, 
in this case, as alleged by the Official Assig¬ 
nee, evidence of fraud enough on the defend¬ 
ant’s part to bring the case under s. 18 of the 
Limitation Act; the next two points turning 
on ss. 13 and 43 of tho Oiv. Pro. Code, depend¬ 
ed on the question whether the admission of 
the present defendint on tho record of the pre¬ 
vious cise as party for purposes of discovery 
made him a party for all purposes. Tbo defend¬ 
ant was previously on the record only for a 
special purpose. Ho was merely a nominal 
defendant No relief was asked from him, nor 
any decree pissed against him. Ho was not a 
party to the former suit in such a way as to 
bring tho present suit within the application 
of tho said so''tion3. On this point, it was held 
to b? settled law that a judgment recovered 
against any one of several joint-debtors merges 
the remedy for the j>int-ctebt, and is a bar to 
an action against a co-debtor upon the joint 
liability, and. sirnii irly, in a matter of tort- 
foasanco, a judgment against one of several 
wrong-doers is a bir to an action on the same 
matter against tho others. Where judgment 
has been recovered agiinst one wrong-doer, the 
other cannot bo subsequently sue! for the 
same matter, even if the judgment in the first 
action remains unsatisfied. RahmubhOT 
Hubibbhoy V. G. A. Turner. 14 B. 408. 
[Confirmed, 17 B. 342; R., 22 A. 307=*A.W. 
N. l‘JO0, 73; D., 6 Bom. L.R. G97.] 

(381-Ctw. Pro. Code, 1877, s. 13—" Sam# 
parties.** —An issue decided in a suit by a 
minor, by bis next friend, in which tho minor 
is only a nominal pirty and the next friend the 
real litigating oarty, would be res judicata in 
a subsequent suit by tho next friend himself 
against the s uno defendant. KHUB CH \ND v. 

Narain Singh. 3 A. 812=:A.W.N. 1831, 79. 

[R.. 20 0. 418.j 

(37)—ParfM?s to suit—Defendant improperly 
impleaded as a minor —No objection raised by 
defendant during suit—Su'isfqHent sitd /or d#- 
c/arufjou that dtcree was not binding on defend^ 
ant Estoppel. —A certain defendant was ini- 
ploidod in a suit as a minor under tho guardian¬ 
ship of his mother, who was his oertificated 
guardian. Ho and his mother, jointly defended 
the suit, and, at no period, did the defendant 
raise tho objootion that ho was not a miDor 
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when the suit was instituted. A decree was 
passed in favour of the plaintifi and no appeal 
was preferred either by the defendant or his 
guardian ad litem. Held, that it was not com¬ 
petent to the defendant to sue subsequently, to 
have the decree declared not binding upon him, 
upon the ground that he was, in fact, of full age 
when it was instituted and that bis mother had 
betrayed his iuter« scs. GANGA RaM v. Mihin 
Lal, A.W.N. 1906. 73 = 3 A L.J. 187 = 28 A. 
416. (20 A. 90. A.W.N. 1905. 229. D.) 

(38)— Mother a-ppearing ns guardian in for¬ 
mer suit ^ Minor, subsequent suit by res judi¬ 
cata.— Where, in a former suit, the plainiifi’s 
mother, appearing as bis guardian, conducted 
the defence, and ihe question in the present 
suit bad been decided m the former suit, held, 
that the matter was res judicata, the Court 
presuming that the plaintifi’s mother had the 
permission of the Court to appear and repre¬ 
sent the minor’s interest in the former suit. 
BONOMALEE KESH V. HUNGSHESSUB ROY, 

17 W.R. 492, 

{39}'—Sait for possession to Oudh taluhdori — 
Representation of estate bg widoxo of talukdnr — 
Res judicata Parties to such pi tor suit — Mana¬ 
ger under Act XXIV of 1870 {U P-)—An order 
by the Privy Oouncil. regarding the succession 
to an Oudh talukdari, in a prior suit against 
the widow of the last talukdar, djtermining 
the right to succeed as upon intestacy (a will 
by such talukdar authorising the widow to 
appoint a successor having been found to have 
been revoked), was, where a person (who had 
been appointed by the widow to succeed to the 
•estate) claiming the estate in a later suit, con¬ 
tended that he would not be bound by such 
order on account of bis minority at the time 
of the institution of the first suit, held, to bind 
such person on the ground that, the widow, 
holding an estate at least as large as that of a 
Hindu widow in busbaud’a property, was the 
full representative of the estate in such first 
suit, the appointment mide by her being such 
as would operate only on her death. (9 M-I.A. 
604, F ). It was held that, although the mana¬ 
ger of the estate, appointed under the Oudh 
Talukdirs’ Relief Act (XXIV of 1870). bad 
not been made a party to the suit, the omission 
would not affect the validity of the decree be¬ 
tween the parries under s. 25 of the Act. PER- 
tabnarain Singh v. trilokinath Singh, 
11 C. 186 = 11 I. A. 197, P.C =4 Sar. 567. [Pel. 
on, 10 C.W.N. 955 = 330. lOOl ; D., 107 P.R- 
1906 = 76 P L.R. 1907 ; R., 29 P.R. 1895. 9 
O.C. 339, 6 C.L.J. 490.J 

(40)—Possessor^ suit — Whale question of 
plaintiff's title decided — Conclusivtness o/deci¬ 
sion—Res judicata.—Where the whole question 
of plaintiff’s tiile was raistd and decidoi in a 
former suit, held, that that decision was con¬ 
clusive between the parties as to every portion 
of the land held under that title. NUND 
KISHORE V. HUREE PRRSHAD MUNDUL, 13 
W.R. 64. [R., 5 C. 832 = 6 0 L.R. 305. 6 0. 

406=7 C.L.R. 251, 9 C.L.R. 2i6=6 C. 715.3 
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m)—Suit for property—Rights as between 
contesting defendant and non-contesting inter- 
venors.—The interveners, in a suit for property, 
who were allowed to put in their claim to a 
portion thereof but did not press it. could not 
institute fresh proceedings in respect of it 
against the contesting defendant, who lost 
both in the suit and on app-al. the decree in 
such suit being conclusive a- b=‘r.ween them. 

Sheo Churn Singh v. Fakh-ha Doobay, 6 C. 
91 = 7 C L.R 69. (I H. 312 = 5 l.A, 61, D.) 
[Pfinciple applied, 9 C.L.R. 3G5]. 

(42) — S. 13, Civ. Pro. Code — Same question 
directly and substantially in issue in foimer 
suit—Parties in subsequent suit same as in 
prev-ous suit, or (heir lepresenialives—Binding 
nature of decree in previous suit. —A talukdar 
executed a deed of gifc, iu favour of bis grand¬ 
son by his first son. of nearly the whole of the 
talukdari estate. Differences arose, afterwards, 
between the talukdar and bis grandson. The 
talukdar brought a suit for a declaration that, 
notwithstanding the deed of gift, the estate 
and the power to dispose of it by will, were 
vested in him. This suit was compromised. 
Sometime after, Rajah Rampal Singh, the 
grandson above referred to, conveyed by a 
registered deed certain villages in the estate 
to his wife. The talukdar and his second son 
filed a suit asking for the cancellation of the 
abvve deed and to displace the possession of the 
grantee. It was then held that, by virtue of 
the previous decree, Rajih Rampal Singh, 
above referred to, had oi>ly a life interest in 
the tHlukdari property, the subj-»ct of the 
previous suit. A little later on, in execution 
of a decree against R^j^b Rvmpal Singh, a 
talukdari village was sold. Thereupon, another 
grandson of the taiukJar, by his second son, 
brought a suit agiinst the purchaser at Court- 
sale, the deiree-holder and Rijah Rampal 
Singh for a oeciaraticn that, as immediate 
reversioner, by virtue of the first decree, he 
was entitled to the absolute estate in the 
meueah sold after the death of Rajah Rampal 
Singh. The pliintiffs contended that they 
were claiming under the provisions of s. 13, 
Civ. Pro. Code, inasmuch as the previous suit 
had decided that the R ij th was entitled only 
to a life interest. Hald, thit the plaintiff’s 
father was a party to the second suit and the 
question directly and substantially iu issue 
was whether he hid a contingent or vested 
interest under the compromise decree first 
passed. It was (hen held that the plaintiff’s 
father had a vested interest in the properties in 
dispute and Rajah Rampal Singh only a life 
interest with remainder to the plaintiff, Heldf 
consequently, the plaintiff was entitled to a 
decree by the rule of res judicata. RAJAH 

RAiiPAL Singh v. ram Ghulam Singh, 

1 C L J. 46 = 27 A 37 = 2 A.L.J. 237. P.C.=32 
I A. 17 = 8 Sar. 727. [R.. 6 G L.J. 621j. 

(43) — Karnavan — Member of a tarwad — 
expl. V, s. 13, Civ. Pro. Code — S. 30, Civ, 

Pro. Code .— A member of a Malabar tarwad 
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claims under the karnavan. and is, as such, 
bound by a decree against the karnavan of the 
tarwau. [Anpr., 20 M. 129, F.B.; Cons., 10 
M. 79 ; D., 5 M. 201, 6 M. 121.] Expl. (vl of 
s. 13. Civ. Pro. Code, is not limited in its 
language to a suit under s. 30. VaranAKOT 
V. VARANAKOT. 2 M. 328. [D.. 6 M- I2l.] 

( 44 ) — Oecree against karnavan — Res judi¬ 

cata.—When a suit is instituted by the re¬ 
presentative of the estate and on behalf of the 
tarwad, the junior members are constructively 
parties to the suit, unless fraud is shown, and 
they are bound by the decree passed in the suit. 
SUBRAMANYAN v. GOPALA, 10 M. 223. [R., 

15 M. 19, 20 M. 129, P.B.] 

(45) — Civ. Pro. Code, 1882,.?. 13, expl. V— 
Bona fide litigation by karnavan tn representa¬ 
tive capaci/jy—Gross negligence in conduct of 
case — l^on^production of yiecessary documents^ 
No fraud or collusion—Operation of decision as 
res judicata on junior members.—\\hQro a. suit 
feona /ide litigated by the karnavan of a Malabar 
tarwad in hi.s rcpre'<* ntative capacity was 
conducted bv him in a careless and negligent 
manner and necessary documents were not 
produced by him. the decision in the suit was 
binding on the junior members of the tarwad, 
inasmuch as there was no fraud or collusion on 
the part of the karnavan in the conduct of the 
suit. The fact that the Judge? who tried the 
subsequent suit by the junior members in 
respect of the same matter attached great 
importance to the documents which were not 
filed in the former suit, did not prevent the 
operation of the rule of res judicata. Madha- 
VAYA V. Kerala Varma, 13 M.L.J. 68. 

(16)— Deci'=iio7i in suit between judgment-debtor 
and other 7nembers of his family to which judg¬ 
ment-creditor luas party is res judicata in subse¬ 
quent suit between other members of the fatnily 
<ind judgment-creditor—Right of junior members 
of alyasantana family to sue for a declaralioyi 
that judgment-debtor did 7iot re}:resent the 
family .—An ex parte decree was obtained 
against the yajaman of an alyasantana family. 
The yajaman sued the other members of his 
family for a declaration that the family pro¬ 
perty was liable for tho payment of the above 
decree debt The judgment-creditor was made 
party to tho suit, which, however, was dis¬ 
missed. Tho judgmont creditor, thereupon, 
attached certain immoveable property of tho 
family in execution of his ex parte decree ; but 
the other members of tho family instituted a 
suit against the judgment-creditor and tho 
judgment-debtor for a declaration that tho 
attached property is not liable to bo sold. 
Held that tho decision in the prior suit was 
res judicata in the subsequent suit. Tho judg¬ 
ment-creditor had a right to appeal against the 
dismissal of the prior suit (7 M. 149, 28 M 
457, 29 M. 615, 9 O.VV.N. 534. R.) and oven 
if ho had no right to appeal, that cannot have 
any effect upon the question of res judicata. 
It is open to the family to show that the 
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judgment-debtor did not represent the family, 
when the debt was incurred. YusUP SAHIB 
V. DURGI, 17M.L J. 260 = 2 M.L.T, 368=80 
M. 447. [R., 17 M.L.J, 291, 7 M L.T. 89, 9 M. 
L.T. 39 = 8 Ind. Gas. 337.] 

(47) —Sttif by or against manager of joint, 
Hindu family—Effect of decree in such sttif on 
other members of family, —The manager of a 
joint Hindu family can both sue and be sued 
in his representative capacity, and a decision 
fairly obtained against him is binding on the 
other members of the family and operates as 
res judicata in a subsequent suit. EindhA- 
CHAii RAI V. Gaya Rai, 17 Ind. Gas- 290. 

(9 A.L.J. 819 = 34 A. 549 = 15 Ind. Oas. 126, 

9 A.LJ. 844 = 34 A. 572= 15 Ind. Oas. 138, 

E.) 

(48) — Hmdu Law — Hindu father with ances¬ 
tral estate - Suit by father as representative of 
the estate — Subsequent suit by son with saww 
%ssue raised again — Dtcision in previous sutj 
hovj far final —Res judicata— Act VIII of 1859, 
s. 2. — Although, according totboMitaksbaralaw, 

i the son takes by birth, an interest in the ances- 
I tral estate, yet, until a partition has been 
effected the father po.ssosses largo powers over 
the ancestral estate which ho may exorcise for 
lawful purposes in the interests of the family 
independently of his son. Ho fully represents 
i the ancestral estate, or rather the joint family 
; of which he is the head, in its relations to that 
estate, in litigation to which he is party res¬ 
pecting the estate, and tho subordinate, asso¬ 
ciated members of the family as well as himself 
are bound by the result of such litigation. The , 
I decision in such a suit brought against the 
: father and defended by him in the interests of 
j the family, would be binding upon the sons 
: although the suit may not have been brought 
I against him as representing the family. Oon- 
j seqiiently, when in any case the question arises 
whether a decision obtained in a former suit 
regarding tho ancestral estate to which the 
father was alone a party, does or does not bind 
I tho son who, though living, was not a party to 
it, the point to bo considered is whether in such 
i former suit the father represented the estate. 

! If he did, the decision is, and if not, it is not, 
binding upon the son. ARJUN MULL v. 

j Jhunda Mull, 403 P.R. 1879. [R., 141 P.R. 

. 1908.] 

(49) —Joinf Hindu family — against 

\ Hindu father—Effect—Son not to 

I subsequent suit on same cause of action.—In a 
I joint Hindu family, suits instituted by a father 
' for ancestral property or relating to joint family 
I business are instituted by him as a manager 
I reprosooting his whole family, and not in his 
I individual capacity as a more member. So 
, when a Hindu father brings a partition suit for 
the division of the ancestral property belonging 
I to a joint family, the judgment passed against 
him in suoh a suit is binding on his son and 
bars the son from bringing a subsequent suit 
for the same purpose, on the plea that he was 
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not a party to the prior suit. RAMAN Mal v. 
Hem RAJ, 441 P.R. 1908 = 189 P.W.R. 1908. 
(103 P.R. 1879, 68 P.R. 1903, 68 P.R. 1905, R.; 
10 A. 411, 5 B. 685, 14 M.LA. 367, D.) 

(50)— Civ. Pro. Code (1859), s. Joint Hindu 
family—Decree against manager binds other 
members of family, —A decree against the 
managing member of a joint Hindu family 
may operate as res judicata as against the other 
members, although they were no parties there¬ 
to. Where a joint Hindu family consisted of 
an uncle and his two nephews, with the uncle 
as the managing member, and a decree was 
obtained in a suit against the managing 
member in respect of a certain land of the 
joint family, held that a subsequent suit 
by the nephews against the decree-holder 
and the managing member for the recovery of 
that land was barred by res judicata, especially 
where the nephews bad assisted their uncle in 
defending the former suit and no collusion was 
proved between the parties therein, NaRAYAN 
Cop Habbu v. Pandurang GANU, 5 B. 685. 
[F., 10 B. 21; R., 6 B. 703, 7 B. 467. 9 B. 

198, 141 P.R. 1908 ; D., 10 A. 411.] 

(51)— Joint Hindu family—Suit by or against 
one member—Decree binds other members.— 
Where the interest of a joint Hindu family is 
at issue and one member of that family has 
prosecuted a suit or has defended a suit, and a 
decree has been made therein, such decree may 
afterwards be considered as binding upon all 
the members of the family* their interest being 
taten to have been suflBciently represented by 
the party in the original suit. JOGENpRO 

Deb Roy Kut. v. funindro deb Roy Kut, 
5 B. 687, Note 1. [R., 5 B. 685.] 

{52)—Dismissal of Hindu daughter's claim as 
heiress — Effect—Res judicata.—The dismissal 
of a Hindu daughter’s claim as heiress to a 
share in a certain property, will bind the rever¬ 
sioner (in this case her son) after her. HaRI 
Nath Chatterjee v. Mother Mohun 
Gowsami, 21 C. 8, P. C. =20 I.A. 183 = 6 Sar. 
334. (9 M.LA. 539, F.) fF., 20 A. 341 = A. 

W.N. 1898, 65, 28 A. 241 = 2 A.L.J, 843 = 
A.W.N. 1905, 270 ; B.. 9 C.P.L.R. 59. 23 
C. 636, 6C.L.J. 462, 6 C.L.-J. 490, 6 C.L.J. 
621; Diss., 5 Bom. L.R. 885 ; D., 10 O.C. 
159.] 

{53i—Hindu widow—Suit by reversioners— 
Daughters bound by decision —Res judicata. A 
finding in a previous contested suit brought 
against the widow by the reversioners would e 
binding on the daughters in a subseqi^nt suit 
between them and the reversioners. BULCHA 

V. Bhawani Prasad, A.W.N. 1881, 106. 

{5A)—Hindu Law—Suit against widow-Re- 
presentation of estate Suit by reverstoner- 

Civ. Pro. Code, s. 13—Res judicata — Admission 
hy widow subsequent to decree^ effect of, 
stoner.—Where a suit by an aUeged 
son against the alleged adoptive mother, in 

C. VIII—89 
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which the latter denied the adoption, was dis¬ 
missed under s. 158, Civ. Pro. Code, owing to 
the plaintiff not adducing any evidence, he 
was estopped by the decree in the suit, from 
setting up the adoption, in a suit by a rever¬ 
sioner for the recovery of the estate. And the 
right of the reversioner could nob be affected 
by an agreement subsequent to the decree in 
the first suit, in which the widow admitted the 
adoption. ARUNACHADA v. PanCHANADAM, 
8M. 348. [R., 9 C.P.L.R. 59.] 

(55) —Res judicata— Hindu widow — Rever^ 
sioner .—A Hindu widow succeeding to her hus¬ 
band’s estate as heir, represents the estate 
fully ; and reversioners, claiming to succeed 
after her, are bound by decrees relating to her 
husband’s estate, obtained against her with¬ 
out fraud or collusion. Nand KumAR v. 
RADHA KUARI, 1 A. 282. [Appl., A.W.N. 

1881, 106; R., 8 A. 365 = A.W.N. 1886, 129, 
29 P.R. 1895, 107 P.R. 1906.] 

(56) — Suit by reversioner impeaching aliena- 
tion by widow—Compromise by reversioner in 
good faith — Whether such reversioner*s son can 
subsequently sue to set aside alienation .—Where 
a widow alienated certain property, and the 
whole of the reversioners then having any 
apparent rights sued and entered into a com¬ 
promise in bona fides, they and their successors 
in title are clearly bound by their action ; such 
action can only be attacked, by a more remote 
or subsequent reversioner, on the ground of 
mala fides. The principle that, in respect of 
ancestral land, succession is a right derived from 
the common ancestor who first acquired the 
land, is not one which interferes with the 
ordinary application of the principles of res 
judicata^ limitation and the like. It is im¬ 
material whether the compromise did or did 
not have the effect of improving the widow’s 
estate, as regards the property left to her under 
the compromise. The reversioner’s sons are 
bound by the compromise, whatever its effect 
might be. Devi Dial V. Utam Devi, 37 P R. 
1907 = 120 P.L.R 1907. (15 P.R. 1903, 97 P.R. 
1906, Appr.) 

( 57 ) —Ciw. Pro. Code, 1882, s. IZ—Binding 
nature of previous judgment.— a suit for 
partition was brought by a person against his 
father, and a creditor was also added as a party 
and the son prayed in the suit for a declaration 
as against the creditor that that debt was not 
binding on his share of the properties, and this 
matter was eventually decided against him, in 
a subsequent suit brought by the creditor 
against both the father and the son, held that 
the son was concluded by the decision in the 
former suit as to the amount of the debt due 
to the creditor. KRISHNASWAMI ATANGAR v. 
SRINIVASA AIYANGAR, 11 M.L.J. 7. 

{5^)—Hindu idol or deity — Civ. Pro. Code, 

1882, s. 13—Res judicata— Suit by one shebait, 
binding nature of, on succeeding shebait.—The 
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decision in a suit brought by one shebait is bind* 
ing on a succeeding shebait. TULASIDAS 
MaHANTA V. BEJOY KISHORE SHOME, 6 C. 

W.N. 178. 

(59) —Civ Pro. Code, s l3, expl. 5—Res 

]Mdic^i!i—Mahomedans^Pnrtition— Ex parte 
defendant. —In a previous suit by certain mem¬ 
bers of a Muhammadan family for their share, 
one of the defendants contended that one of the 
properties was his own, but this plea was de¬ 
cided against him. In a subsequent suit by 
the mortgagee of one of the defendants in the 
previous suit (who had remained ex parte) to 
recover his share of that property, the subject 
of the mortgage, in which both the above de¬ 
fendants were impleaded, the same plea was 
raised by the same contesting defendant. Held, 
with reference to expl. V of s. 13. Civ. Pro. 
Code, that it was res judicata, as the interests 
of the plaintiffs and the ex parte defendant in 
the previous suit were identicaland that, 
therefore, the title of the contesting defendant 
must be held to have been actively contested 
between him and the ex parte defendant under 
whom the plaintiff claimed. CHANDU v. 
KUNHAMED, 14 M. 324 = 1 M.L.J. 529. {Over- 
ruled, 28 M. 457 = 14 M L.J. 404; F., 15 M. 
264; Appr., 18 M. 164 = 4 M.L.J. 282; R., 21 
M. 373.] 

(60) —Ctv. Pro. Code, 1882, s. 13. expl. II 
{ = s. 11. expl. IV, new Code)~^Mahomedan 
Law—Previous suit for partition among heirs— 
Subsequent suit for dower debt -Res judicata as 
between co-defetidants.— This was a suit by 
two daughters of a deceased Mahoinedan for 
a largo share of the estate of their deceased 
father cn account of their deceased mother’s 
dower. In a previous suit by some other 
daughters, the plaintiffs in the second suit, be¬ 
ing defendants, did not sot up the title of dower. 
It was held that the claim to dower was res 
judicata in the subsequent suit by virtue of 
expi. II to 9. 13, Civ. Pro. Code, not only 
against tbo plaintiffs to the former suit, but 
also as against the other defendants to that 

suit DOST Muhammad Khan V. said be- 
OAM. 20 A. 81 = A.W.N. 1897, 199. [R., 4 0. 
G. 108, 8G.L.J. 300. 12 O.C. 347 ; D., I A.L. 
J, 394. 55 P.R. 1907=96 P.W.R. 1907 = 65 P. 
L.H. 1908; 11 O.C. 69.] 

(61) — Civ. Pro. Code, s. 13 — bp 

Karnam for mirasi land—Dismissal of previous 
suit by his father—Res judicata.—Where, on 
a suit by a Karnam for recovering certain inirnsi 
lands of his office, it appeared that a previous 
suit brought by his father, for the purpose, had 
been dismissed, the suit was held to bo barred 
by res judicata, since the previous suit must be 
taken to have been brought by the father in the 
interest of all the future successors consequent 
on the jural relation between the office and the 
land VENKAYYA v. SuraMMA, 12 M. 239. 
[R., 12 C.W-N. 739, 9 C.L.J. 597.] 

(62) _Res judicata—Pro forma defendant— 

Civ. Pro, Code,s. 13.—Tho plaintiff in a suit 
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for certain property cannot be barred by the de¬ 
cision in the former suit for the same property 
by the plaintiff’s tenant (a third party), merely 
because ho was joined as a defendant therein. 

3 C. 146, P.B., not in point. BrOJO BEHARI 
Mittbr V. Kedar Nath mozumdar, 12 C. 
980. F.B. [F., 13 C. 352. F.B.. 6 C.P.L.R. 87, 

1 A.L.J. 363 = 27 A. 59 = A.W.N. 1904. 162; 
Appl, 25 B.74 ; Diss., 15 M. 264; R., 23 0. 
693, 5 G.W.N. 421, U.B.R. 1907, Civ. Pro, 
Code, 5.] 

(63) —Res judicata— Rent suii—lntervenor.— 
In a suit by pUiutiS for arrears of rent against 
one set of tenants, defendant iutervooedt claim¬ 
ing a moiety of the whole estate. His claim 
was dismissed in the lower Courts and the case 
came up on special appeal. Meanwhile, plaint¬ 
iff brought suits against another sot of tenants 
on the same estate, in which defendant again 
intervened on tbo same grouud as before. Held 
that the decision in the former set of cases, 
unless and until set aside in special appeal, was 
binding on the intervenor, even though the 
estate was of such value that the Court which 
passed tho decrees in the rent suits would not 
have jurisdiction to try the title which was in 

dispute. PRAN Nath Sandyal v. Ram 
COOMAR SANDYAL, 2 C L.R. 33. [F.,9 C.L.R. 
216.] 

(64) —Acf VIII of 1859, s. 2-Qiwsiiort [o/ 
title—Suit prior to Act X of 1859.—Where a 
rent-suit was instituted and beard in a Civil 
Court before Act X of 1859 came into force, 
and an issue as to title between plaintiff and an 
intervenor was raised and decided, held that a 
subsequent suit by plaintiff for possession was 
barred by s. 2. Act VIH of 1859. CHOWDHARI 

Nilkanth Prasad Singh v. dignarayan 
Singh, 1 B L.R. A C. 30 = 101W.R.75. (8 W. 
R. 175, D.) [R., 13 W.R. 129.] 

(65) — Ss. 13. 662, 578 and 584— Civ.Pro.Code, 
1882—Res judicata—t/ud( 7 in«nf not operating as 
res judicata— Value asevidewe—Second appeal— 
Evidence, disregard of Finding of fact — Ac( VIII 
of 1885 (RflUf/di Tdnanej/). s. 149—Oniw —Suit 
jorrents in deposit - Question of title .— Where an 
order of remand by tho lower appellate Court 
was not strictly in accordance with the pro¬ 
visions of s. 562 of the Code, held, that this 
amounted to an irregularity, such as was cov¬ 
ered by the provisions of s. 578, of the Code. 
(5 G.W.N. 509 = 28 0. 324, F.; 14 0. 537, 170. 
829, 8 O.W.N. 248. R.) Where, in a second 
appeal, the question was whether certain lands 
appertained to plaintiff's tenure. Held, that a 
finding of tbo lower appellate Court thereon, 
which amounted merely to an expression of 
opinion, could not bo accepted as a finding 
displacing tho finding of the first Court, and, 
further, that the lower appellate Court had 
erred in law in disregarding certain evidence 
without giving sufficient reasons for rejecting 
it. Where a suit was brought under the pro¬ 
visions of s. 149, ol. (3) of tho Bengal Tenancy 
Act, and tho plaintiff made out a very strong 
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case in support of his title to the rents in de¬ 
posit. Held, ihac the onus was then shifted on 
the defendant, and that piaintid was entitled 
to succeed, although he was not in a position 
to prove realisation of rents from the tenant, 
the plaintid's case being that the defendant 
had been preventing her from realising them. 
Although the matter relating to the title of the 
plaintiS was not res judicata against the de¬ 
fendant, still the matter having been in issue in 
asuit, in which the defendant was a party, and 
that suit having been decided in favour of 
the plaintifi, and, in accordance with the de¬ 
cree passed in that suit, a conveyance having 
been executed in favour of the plaintifi’s pre- 
decessor-in title. Held, that this constituted a 
strong case in favour of the plaintifi’s title and 
possession, which it lay heavily on the defend¬ 
ant to displace. Trailokya Mohini Dasi 
V. Kali prosanna Ghose, 11 c.W N. 380. 
iR., 7 G.L.J, 40 Note.] 

(66) — Suit to declare that certain property is 
ijmalee — Dismissal—Subsequent suit for parti¬ 
tion —Res judicata.—VYhere a claim to have 
certain property declared ijmalee has been dis¬ 
missed, a subsequent suit for partition against 
a defendant who was a party to the former 
suit as well as against defendant not in posses¬ 
sion, is barred on the principle of res judicata. 

Shaikh besharatoollah v. Shaikh ajoo, 

14 W.R. 193. 

(67) — Previous suit—Decision as to liability 
of rent — Question as to proper measuring rod in 
subsequent suit not barred. —This was a suit for 
abatement of rent on the plea of decrease of 
area to the extent of certain beeghas. Defend¬ 
ant pleaded that, in a suit for arrears of rent 
decided in the 5 ear 1861, the area bad been 
found by local enquiry and measurement not 
to be diminished by the amount stated by the 
plaintifi. The lower appellate Court, on defen¬ 
dant’s appeal, /le/d that the case was res judi¬ 
cata by the previous rent suit and that the 
plaintifi’s present suit was therefore barred. The 
contention ofthe plaintifi on special appeal that 
the matter was not res judicata was accepted 
by the High Court on the ground that the rent 
suit did not directly decide what was now in 
direct issue—namely, whether 20 or 18 inches 
went to the cubit of the local standard of mea¬ 
surement; and further, the question relating to 
the area was as regards the area at the time of 
the present suit, and not as to what it was be¬ 
fore the suit. SREEMUNT MUNDAL v. Mebe 
ATHUB ALI, 6 W.R. Act X, Rul. 93. 

(68) ~Fjrm of suit—Parties to suit—Effect of 
decision against intervenor in a rent suit .— 
When once it is made clear that the self-same 
right and title was substantially in issue in 
two suits, the precise form in which the suits 
are brought, or the fact that the plaintiff in the 
one suit was the defendant in the other, be¬ 
comes immaterial, and the second suit would 
•be barred by the judgment in the first suit. 
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(15B.D.R. 238.P.B. = 24 W.R. 154,P.) [P.. 6 
C. 715 = 9 C.L.R. 216, 9 G. 120; D., 12 C. 580, 

5 C.W.N. 234,] If, in a rent-suit, a third 
party intervenes and a question of title is rais¬ 
ed as between him and the plaintiff, upon 
which the whole case depends, he (inter¬ 
venor) must be bound by the decision ot that 
question, and cannot raise it again in any sub¬ 
sequent suit, whether as plaintiff or as defend¬ 
ant. Gobindchunder koondoov. Taruck 
Chunder Bose. 3 C. 145 = 1 C.L R. 35, F.B. 
[P., 3 C. 705 ; R., 5 C. 832 = 6 C.L.R. 318, 

6 G. 406 = 7 C.L.R. 251, 12 C.L.R. 38.] 

(69) —Res judicata—Pariiao^ among tenants 
—Suit by one for possessio?t of certain plots — 
Second suit for declaration that the decree is 

and void.—The parties were joint tenants 
of certain occupancy holding. Disputes arose 
between them, which were referred to arbitra¬ 
tion. The arbitrators partitioned the tenure. 
In 1906 the present defendants brought a suit 
in the Civil Court for possession of the plots now 
in dispute, alleging that they belonged to them. 
The plaintiffs claimed some of them exclusively 
for themselves. The present defendants obtain¬ 
ed a decree. The plaintiffs thereupon brought 
this suit for a declaration of their right, on the 
ground that the former decree was null and 
void, the Court having no jurisdiction to enter¬ 
tain that suit. Held, that the former suit was 
not a suit for partition, and the Civil Court had 
jurisdiction to entertain it. The same question 
could not be raised in the present suit. Per 
Stanley, C.J. —Joint tenants can agree them¬ 
selves to occupy and cultivate distinct parts 
of the joint holding, provided their so doing 
in no way prejudices the land-holder. Under 
such an agreement, the tenants continue to 
be liable to the landlord for the entire rent, 
and the agreement between them is not a 
partition which is enforceable as between them 
and the landlord. A partition, to bind the 
landlord, must be a partition with his consent. 

Raghunath Kalwar v. Baladeen Kal- 
WAR, 7 A.L.J. 918 = 7 Ind. Gas. 398. 

(70) — Litigating under different title—Suit 
not barred .— Where a plaintiff litigates not 
under the same title as in the former suit, the 
suit will not be barred. AHMAD KhaN v. 
MUSST, BHAGBHARI, 142 P.R. 1892. 

(71) —Res judicata between co-defendants. _ 

Where the parties to the present suit were ill- 
advised to ask to be made defendants in a pre¬ 
vious suit and were accordingly added as par¬ 
ties buc were not allowed to give any evidence 
therein, held, that the previous suit would not 
be binding upon them in the present case, as 
they were not allowed to adduce any evidence 
therein. AIN ALI v. JUGGUT ChUNDER Roy 
CHOWDHRY, 25 W.R. 416. 

(72) —Res judicata — Judgment obtained 
against a dead man cannot operate as res judi¬ 
cata in a subsequent suit. —If a judgment be im- 

[ properly obtained so that it never ought to have 
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been signed, there can be no doubt, when set 
aside, it ought to be treated as never having 
existed. Where, therefore, a judgment was 
obtained against a dead mao and subsequently 
another suit was brough(> against his represen¬ 
tatives. it was held that the former judgment 
must be treated as never having existed, and 
that it could not operate as res judicata. 
Where causes of action are difierent the principle 
of res judicata does not apply. Haji Noor 
Mahomed v. Macleod, 9 Bom. L.R. 274. 

(73) —S. 11, Civ. Pro. Code, 1903— Represen¬ 
tative character ,—Even though a person claims 
under, in the sense of deriving title from, 
another who was a party to a former suit in 
respect of the same subject-matter, yet if such 
another person did not fill that character be¬ 
fore or at the time when the first person claim¬ 
ing derived his title from such another per¬ 
son, the first person claiming is not claiming 
as a party to that suit within the meaning of 
the section and is not concluded by the deci¬ 
sion in such former suit. SHAM SUNDER v. 
BHAIRON PerSHAD, 31 P.R. 1894. (8 A. 324. 

R.) 

(74) — S. 13, Civ. Pro. Code, 1882 f = s. 11, 
new Code)—Parties —The principle of res judi¬ 
cata has no application in a dispute between 
parties, all of whom claim under the person in 
whose favour the decision in the previous suit 
was given. ASGHAR RE/A KHAN v. MaHO- 
MED MEHDI HOSSEIN KHAN, 30 C. 956, P.C. 
-30 I.A. 71=7 C.W.N. 482 = 8 Sar.439. 

(75) — Decision must be necessary for disposal 
of suit .—Questions decided in a suit between a 
plaintiff on the one hand, and a group of de¬ 
fendants on the other hand, are not to bo con¬ 
sidered as res judicata unless the determina¬ 
tion of such questions was absolutely necessary 
for the determination of the plaintifi’s own 
rights in the suit. ANTAO v. ArdESHIR, 1 
Bom. L.R. 303. 

(76) — Judgment not inter partes or in rom.— 
Held, that a judgment, which is not inter 
partes to a suit or in rem, does not make the 
question decided by it res judicata in a subse¬ 
quent suit. But such judgment or the whole 
record in the previous suit is admissible as evi¬ 
dence that a right had in the previous litiga¬ 
tion been sot up unsuccessfully by one of the 
parties to the subsequent suit. AMAR SINGH 
V. Shankar SiNOH, 105 P.W.R. 1912 = 142 
P.L.R, 1912 = 14 Ind. Cas. 66. (12 A. 1. F,B.. 
24 3. 591 = 2 Bom L.R. 386,31 B. 143 = 9 
Horn* L.R. 65, R.) 

(77) —Res judicata— not inter- 
partes.—A judgment in a previous suit to 
whioh the present defendant is not a party 
cannot operate as res judicata upon the ques¬ 
tion of title in the present suit. GOOL KhAN 
V. TETAR GOALA, 4 C.W.N. 63. 

(78) — Party to swif— Necessary party—No¬ 
minal party.—X judgment in a previous suit 
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does not operate as res judicata against a per¬ 
son who was merely a nominal party to the 
previous suit and who was under no obligation 
to make any defence in that suit. The test 
which distinguishes a necessary party from a 
nominal one is that there must be a conflict of 
interests among the defendants and the judg¬ 
ment must define the real rights and obliga¬ 
tions of the defendants inter se. BALAMBHAT 
V. Narayanrhat, 2 Bom. L.R. 511 = 25 B. 
74. [R.. 5C.L J. 611, 36 C. 193.] 

(79) —VIII of 1859. s. 2—Res judicata— 
Parties to suits. —The question in this case 
was whether the present suit was barred by a 
decree made in a former suit which was dis¬ 
missed. The plaintifis in the prior suit were 
four in number. Two of them along with> 
another were the plaintiffs in the present suit. 
Held, that the former suit could not be said to 
have been between the same parties or to have 
been brought by parties under whom the plain¬ 
tiffs in the present case claimed. The present 
suit was therefore not barred by s. 2 of Act 
VIIT of 1859. OOMESH CHUNDER ROY V. 

Nobin Chunder Mojoomdar. 10 W R. 
457. 

(80) —ATominaf or pro forfaaa defeyidants— 
Applicability to. —Where the plaintiffs in the 
subsequent suit have been merely pro forma 
defendants in the former suit, the suit is not 
barred by reason of the former suit. (Per 
Plowden, C.J,, and Rivas, J. Benton, J., Diss,) 
Per Benton, J, —Pro forma defendants and 
other defendants stand on the same basis and 
if a pro forma dofondant docs not show that he 
is substantially interested in the matter, the 
decree will bind him. ZAMAN ALI v. MANJI, 
60 P.R. 1894. (19 0. 159, R.) 

(81) - Res judicata—Ciu. Pro. Code, 1882, 
s. 13, expl. II.—This was a claim by certain 
proprietors in a village, for a share of land 
recovered by suit by the defendants, other 
proprietors of the village on the death of an 
occupancy tenant, from persons who alleg¬ 
ed themselves to bo the tenant’s representa¬ 
tives. U was urged in defence that the 
plaintiffs did not join the defendants in mak¬ 
ing the original claim. When the defendants 
impleaded them as pro forma defendants they 
did not defend the suit but asserted their right 
to share in any land which might be recovered 
from the original defendants; some of the 
plaintiffs even gave evidence for the defendants 
in the previous case. The Divipioual Judge 
dismissed the suit on the ground that the 
decree in the previous suit was a bar to the 
claim. Held, that the judgment of the 
Divisional Court was wrong. There was no 
conflict of interests between the parties to the 
present suit, infer se and expl. II of s. 13, 
Civ. Pro. Code, was not applicable. SAHBI 
SINGH V. Sheu Singh, P.L.R. 1900. p. 409« 
70 P.R. 1900. 
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(82) — Esto-pvel as between co-defendants^ in a 
suit—Objection by respondent, under s. 348, Act 
VIII of 1859- — IG is open to a respondent to take 
any objection under s. 348, Act VIII of 1859. 
A decision in a former suit'canoot operate as an 
estoppel as between co-defendants in that suit 
or parlies claiming under them. MUDHOO 
MOKEE DABEE V. GUNGA GOVIND MUNDLB, 
W.R. 1864. 299. 

(83) — Decision as belioeen co-defendants — 
Estoppel. — The decision of a Court as between 
co-defendants is not necessarily an estoppel in 
a subsequent suit to try their title. RAM 
CHAND SAMARDHAR V. Kala Chand 
CHUCKERBUT.TY, 1 W.R. 287. 

(84) —Res judicata— Questionin issue between 

plaintiff and defendant decided in iortner suit 
in which both parties were co-defendants .— The 
fact that a question in issue between plaintiff 
and defendant was formerly decided in a suit 
in which plaintiS and defendant were arrayed 
together on the same side as co-defendants does 
not, except under very exceptional circum¬ 
stances, constitute that question res judicata, 
BISHONATH SiNGH V. BiSHESHAR SiNGH, A. 
W.N. 1891,34. [F., 16 A. 464 ; R.. 26 A. 

386.] 

(85) —Ciu. Pro. Code, s, 13— Adjudication as 

between co-de/endanfs—Res judicata. — When¬ 
ever an adjudication between the defendants 
is necessary to give the appropriate relief to 
the plainbifl, there must be such an adjudica¬ 
tion, and, in such a case, the adjudication 
will be res judicata between the defendants 
as well as between the plaintiff and defendants. 
But, for this eSect to arise, there must be a 
conflict of interests amongst thedefendants and 
a judgment defining the real rights and obliga¬ 
tions of the defendants inter se. Without such 
necessity, the judgment will not be res judicata 
between the defendants, in any subsequent suit 
between them ; in other words, if the relief 
given to the plaintifi does not require or involve 
a decision of any matter in contest between 
co-defendants, such co-defendants will not. be 
bound as between themselves by any proceeding 
which may be necessary only to the decree the 
plaintiff obtains. AHMAD ALI v. NAJABAT 
KHAT, 18 A. 65 = A.W.N. 1895. 156. (11 B. 

216, F.) [F., 31 C. 95 = 8 C.W.N. 30, U B R. 

1907, 2nd Qr., C.P.C. 5 ; Appr., 25 B. 74; R., 
22 B. 245, 2 O.C. 303, 22 A. 38G.] 

(86) — Civ. Pro, Code, 1882, s. 13 ( = s. 11, 
new Code )— Res judicata, as between defendants. 
—Where an adjudication between defendants 
is necessary to give the appropriate relief to 
the plaintiff, the adjudication will be as 
judicata between the defendants as well res 
between the plaintiff and defendants. But, 
for this effect to arise, there must be a conflict 
of interests between the defendants, and a 
judgment defining the real rights and obligations 
of the defendants inter se. Without necessity, 
a judgment will not be res judicata amongst 
defendants, nor will it be res judicata amongst 
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them by mere inference from the fact that they 
have been collectively defeated in resisting a 
claim to a share made against them as a group, 

Chajju V. Umrao Singh, 22 A. 386 = A.W.N. 
1900. 120. (11 B. 216. 18 A. 65, A.W.N. 1891, 
34, 15 M. 264, R.) [F.. 36 C. 193 = 5 C.L J. 

611, U.B.R. 1907, 2nd Qr., Civ. Pro. Code, 
p, 5 ; R.. 16 C.P.L.R. 42.] 

(87) — S. 13, Civ. Pro. Code, 1832 ( = s. 11, 
new Code)—Res judicata between co-defendants 
—Construction of “ Between the same parties.'’* 
—S 13, Civ. Pro, Code, 1882, does not preclude 
the decision upon any issue from operating as 
res judicata, merely because the issue is raised 
as between co-defendants, if the matter involv¬ 
ed was directiv and substantially in issue in a 
former suit, aod the other necessary conditions 
aresatisfied. (3 C. 551, 11 B. 216, 18 A. 65, 
29C.707 R.) [R..36C.193 = 5C.L.J. 611,5 C. 
L.J. 653, 13 C.W.N 217 = 9 C.L J. 16 = 5 M. 
L.T. 274 ] The words “ between the patties ” 
qualify not only the words “ former suit,” but 
the whole expression “ in issue in former suit.” 
Magniram V. Mehdi Hossein Khan, 31 C. 
95 = 8 C.W.N. 30. 

(88) —Res judicata— ’Finding as between co¬ 

defendants, —A finding between co-defendants 
unnecessary for the determination of the suit or 
the rights of the parties involved in tbe suit, 
cannot operate as res judicata between them. 
BAPU V. BhaVANI. 22 B. 243. [R., 5 Bom. 

L.R. 97.] 

(89) —Res judicata—Co-de/endanfs— Civ. Pro. 
Code, 1877, s. 13.—Where two persons are 
arrayed in a suit on the same side as co-defend¬ 
ants, there can be no adjudication in such suit 
which can bind them conclusively in regard to 
rights inter se. S. 13, Civ. Pro. Code, distinctly 
requires that the former suit must have been 
“between the same parties;’’ and the word 
“ between ” in that section, must bo understood 
to mean that the parties to be concluded by the 
former decision must have been arraved on 
opposite sides in tbe suit in which the decision 
was passed SiTAD PRASAD v. BANSIDHAB, 
A.W,N. 1882, 168. (12 W.R. 524, 4 A. 92, R.) 

(90) —S. 13, Civ. Pro. Code, 1882—Res judi¬ 
cata between dd/endanfs.--Where an adjudication 
between the defendants is necessary to give the 
appropriate relief to tbe plaintiff, there must be 
such an adjudication, and, in such a case, the 
adjudication will be res judicata between the 
defendants as well as between the plaintiff and 
the defendants. But, for this effect to arise, 
there must be a conflict of interests amongst the 
defendants and a judgment defining the real 
rights and obligations of the defendants inter se. 
Without necessity, the judgment will not be 
res judicata. NGA THET Tha v. Ml Kyb Gyi, 
U.B.R. 1907, Civil Procedure. 5. (11 6. 216, 
F.; 18 A. 65, 15 M. 264, 22 A. 386, 25 B. 74, 

8 C.W.N. 30, 26 M. 337, 12 C. 580, R.) 

(91) —Res judicata as between co-defendants, 
—The contention in this suit was that there 
had been a previous adjudication against tbe 
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plaintiffs and the defendant jointly in favour of 
a third person who was decreed a share of the 
property in dispute as a joint family estate, and 
that such adjudication constituted res pidicaia 
iif'iinst the present parties, the then co-defend¬ 
ants, on the point that the property was joint 
estate. But it was held that, for the previous 
judgment to have such effect, the adjudication 
therein as between the defendants must be 
shown to have been necessary for the grant of 
the appropriate relief to the plaintiS in that 
case. Without such necessity, which was not 
proved in this case, the judgment will not be 
res jxidicata among the then defendants, nor 
will it be res judicata against them by mere 
inference from the fact that they have col¬ 
lectively been defeated in resisting a claim to a 
share made against them as a group. Rama- 
CHANDRA NA.RAVAN v. NARAYAN MAHADEV, 

11 B. 216. [F., 140 P.U. 1890, 1 Bom. L.R. 

303, 1C C.P L.R. 42. 31 C. 95 = 8 C.W.N. 30, 
U.B.R. 1907, 2nd Quarter. C.P.C., 5. 33 M. 
112 = 20 M.L.J. 309 = 7 M.L.T. 89 = 5 Ind. 
Cas. 700; Appr,, 5 Bom.L.R 97; R., 12 A. 500 
= A.W.N.1890. 128, 2 M.L.J. 203 18, A. 
C5 = A.W.N. 1895, 150, 22 B. 245, 20 A. 81 = 
A.W.N. 1897, 109, 1 O.C. 216, 25 B. 74. 22 A. 
380, 30 B. 250 = 6 Bom. L.R. 995,79 P.R. 
1905 = 102 P.L.R. 1905. 97 P.R. 1910 = 142 
P.W.R. 1910.] 

(92)— Plaxnti^ and defendant previously de¬ 
fendants in a suit — Finding on isswe in that 
suit—Issue 071 that fad open to adjudication — 
Res judicata— Co-defendants — Issue, —An issue 
on a fact is open to determination as between 
the present plaintiff and defendant, although 
a finding on that fact has been arrived at in a 
former suit in which both of them were defend* 
ants. KhELUT ChuNDER GHOSE v. KISHEN 
GoiilNDDEB, 16 W.R. 128. 

(931—S. 13, Ctt). Pro. Code, Act XIV of 1882 
( = s. 11, present Code) —Res judicata between 
co-defendants. —In a suit for declaration of title 
to a certain property, when the Court makes a 
declaration in favour of the plaintiff as to a 
certain share of the property and a declaration 
as to certain other shares in favour of some of 
the defendants {viz., defendants 4 to G)» the 
latter declaration is not binding on the other 
defendants. The declaration which the defend¬ 
ants Nos. 4 to 0 have obtained is superfluous 
and cannot injure the other defendants. RAJ 
NARaiN V. KHOliDAUl Rai. 5 C W.N. 724. 

(94)—Ciy. Pro. Code (Act XIV of 1892), 
s. 13 Res judicata—Co-defenrfanfs— Suit for 
partiiio7i—Pleadings~Plea of self-acquisition 
not raised—Plea raised in a subseguerit suit — 
Datofplea.—k previous suit for partition of 
the plaint properties was dismissed without any 
reference to the question whether they wore 
first defendant's self-acquisitions. In that suit 
the present first and second defendants were co¬ 
defendants. First defendant raised that plea 
for the first time in the present suit: Held, 
that the former suit did not operate as res 
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judicata and did not bar the plea being raised 
in the present suit. PaLLA MARUTHI v. 
8AGIRRAJU Bangabaju, 6 Ind. Gas. 889 = B 
M.L.T. 220. 

(95) — Plea of co-defendants in former suit— 
Whether binding as between them subsequent 
suit. —Where there was no active controversy 
between the defendants in a former suit, either 
as to the factuyn or as to the validity of a deed 
of gift, and the gift was sot up by both of them, 
jointly with the object of defeating the suit of 
the then plaintifi, one of them would not be 
precluded in a subsequent suit from disputing 
the validity of the gift- RamanujA AYYAN- 
GAR v. Narayana Ayyangar, 18 M. 374. 
[P.. 25 B. 74 ; D., 29 M. 515.] 

(96) —Ciu.Pro. Code, 1882, s. 13-Res judicata— 
Matter in issue between plaintiff nnd defendants 
and 7iot bettoeen co defendants—Effect on right 
behveen defendants inter se.—In a suit on a 
mortgage, a decree was passed in favour of the 
mortgageo subject to the incumbrances of some 
of the defendants. The rights of the defendants 
inter se were not gone into. In execution of a 
decree passed in favour of one of the incum¬ 
brancers, the mortgaged property was sold. 
The present plaintiff, who was another incum¬ 
brancer, sued for a declaration that the above 
said sale was not valid, and for possessicn of 
the property, on the ground that he had priority 
over the other incumbrancer. The defendant 
contended that the claim was res judicata by 
reason of the decision first named above. Held 
that though, in the first suit, the question 
whether each of the defendants had mortgages 
upon the property was a matter in issue 
between the plaintiff and the respective defend¬ 
ants, there was no such issue between the 
defendants themselves. The question of priority 
was not gone into. Consequently, there was 
notes jtidicam between the oo-defendants so as 
to bar the present suit, MUHAMMAD KUNl 
ROWTHAN v. VI8WANATHAIYAR, 26 M- 337 
= 12 M L.J. 471. [R., 36 0. 193 = 5 0.L.J.6 IL 
U.B.R. 1907, 2nd Qr., Civ. Pro. Code, p. 5) 

(97)—4ssi(7nor whether represents assignee— 
Parties clauning U7ider—S. 11. Civ. Pro. Code, 
1908. —The phrase “ parties under whom they 
or any of them claim” contemplates a title not 
in existence at the date of the prior suit. A 
person who has assigned away his interests in 
certain property cannot represent his assignee 
in a suit relating to that property instituted 
after the assignmnot. A decision, in respeot 
of property assigned, passed in a suit filed . 
subsequently to the assignment, to which suit 
the assignee was no party, will not bind such 
assignee. MADU v. UMAR DiN. 26 P.R.*1893, 

(98 & 99)—Ciw. Pro. Code, s. 13, expl, V— 
Previous bona fide litigation in respect of righi 
claimed in common ioith others — Plea in tar to 
suit not taken in first Court, whether can be 
taken for first time in special appeal .—In this 
case, plaintiffs sued one H, R D hia son-in-law 
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and others, defendants, for a right of way alleg¬ 
ed to have been closed by the defendants, and 
the lower Courts decreed the claim against the 
defendants. On appeal, it was urged that the 
plaintifi’s claim was barred by expl. V of 
8. 13 of Act X of 1877 by reason of a previous 
decision in a suit brought by R D as plaintiff 
against one A N, defendant. PlainiiS then 
did not profess to sue on behalf of any person 
but himself, or to sue in any representative 
capacity. The decree therein was based upon 
the ground that, in the deed of sale by A N 
to R D of the land on which the latter was 
building, there was no reservation by the seller 
of any portion of the ground for a road, or, of 
any right of way, it being in substance the 
defendant’s plea that there had been such a 
reservation. Under the circumstances, the 
decision was held to be no bar to the suit by 
operation of expl. V. s. 13 of the new Code. 
In order that a previous decision should be a 
bar under that section to the trial of a subse¬ 
quent suit, it is, among other things, necessary 
that the former suit should have been between 
the same parties or between parties under whom 
they or any of them claim, litigating under the 
same title ; and, in the previous suit between 
R D and A N, it could not be held that they 
were persons litigating bona fide in respect to a 
right claimed in common for themselves and 
others, so as the previous decision should be a 
bar to a trial of the present suit in which the 
plaintiff desired relief chiefly against H as the 
true owner of the land over which the right of 
way was claimed. It was also doubted in 
this case whether the plea can be takeu up on 
special appeal, seeing that the bar was not 
pleaded in the'-first. Court by any defendant 
and the case had the rofore been tried out on 
the merits. HarGOBIND v. JOTHRAM, 59 
P.R. 1879. 

(100) — Civ. Pro. Code, ss. 13. 283 — Res 
judicata — Execution of decree — Objection to 
attachment — Suit to establish right of judg¬ 
ment-creditors — Subsequent suit by one o/ 
judgment-debtors to recover possession as against 
objector.—In the proceedings necessary to 
establish the validity of the claim to property 
attached or an objection to an attachment, 
under s. 278 of the Civ. Pro, Code, the judg¬ 
ment-creditor does not represent the judg¬ 
ment-debtor, so as to render a subsequent 
claim to the property attached a matter of 
res judicata as between the judgment-debtor 
and the objector. The doctrine of res judicata 
does not apply in India as between persons who 
were co defendants in the former suit. LaLDA 
v. MANNU, A.W.N. 1890, 177. (3 A. 233, F.) 

^01) —Suits on bond—First suit against one 
of several obligors personally—Subsequent suit 
to enforce joint liability of all executanis-'Res 
judicata.—S. 2 of Act VIH of 1859 does not 
bar the institution of a second suit to enforce 
a joint liability under a bond against the 
several obligors thereof, where, in the prior 
puit, the plaintiff had proceeded only against 
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one of such obligors. In the first suit, the 
non-payment by one of the obligors under the 
bond was the cause of action, and he was the 
sole defendant therein, whereas, in the subse¬ 
quent suit, the non-payment by all of the 
persons so liable was the cause of action and 
all such persons were made defendants. 

Ramanath Roy Chowdry v. Chundbr 
Sekhur Mohapattur. 4 W.R. 50. 

(102) —Prior decision as to inclusion of de¬ 
mand in settlement of accounts—Denial as to 
execution of a document in subsequent suit— 
Estoppel .—Plainiiff sued to recover certain gold 
and silver jewels which his father had pledged 
to the defeiidunl’s father. The plaintiff alleged 
the existence of an account stated between his 
father and the father of the defendant and 
signed by the latter. The defendant denied 
the account stated and further alleged that the 
jewels had been returned. Prior to the present 
suit, the defendant bad instituted two suits 
against the plaintiff for moneys alleged to have 
been due on certain documents from the father 
of the plaintiff to the father of the defendant. 
Id each case, the present plaintiff (as defendant) 
pleaded that the demands had been included in 
a settlement of accounts and set out the parti¬ 
culars of a document alleged to have been 
executed by the plaintiff’s father. Both the 
suits were dismissed for the reason that being 
included in the settlement, the demands sued 
upon no longer existed as causes of action. In 
the present suit, the Civil Judge considered 
that the defendant was estopped by the decree 
in the prior suits from disputing the document 
embodying the account stated. He further 
held that the document was of the same effect 
as a deed, and declared that the defendant was 
debarred from disputing any particular recital 
therein. Finally, the Civil Judge discredited 
the defendant’s evidence as to the return of the 
jewels and gave a decree for the plaintiff. The 
defendant preferred an appeal to the High 
Court. Held that the defendant was not pre¬ 
cluded by estoppel by decree or by estoppel by 
deed from advancing the plea set up by him. 
The precise issue in the prior suits was not 
whether the preseut doounaent was true, but 
whether the then plaintiff’s demand was 
included in an account stated. Consequently, 
there was no estoppel by decree. The present 
document evidencing the account stated was 
not conclusive evidence of a debt due and it 
was clearly open to the defendant to prove that 
the debt was not due. Held also that as «the 
plea of the defendant as to the return of the 
jewels was not proved, the plaintiff was entitled 
to a decree in his favour. Under the law of 
British India administered in the mofussil, 
there is no distinction between specialties and 
other documents. The effect of res judicata 
discussed. TlRUMALA RAUSHAIBv. PINGALA 

Sankara Rau, 1 M.H.C. 312. 

(103) — Relief—Practice and Procedure .—A 
sued B as his agent and trustee in possession of 
certain lands, complaining inter alia that R 


1423 


THE ALL INDIA DIGEST. 


1424 


Res Judicata -continued, 

-8.—Parties — contimied. 

bad been dealing with the lands as if he were 
the owner and had hypothecated the sanoe to C. 
In this suit, though B and C both were defend¬ 
ants, A 8 prayer was simply confined to reco¬ 
very of possession. B and C pleaded that B 
was. the owner of the lands. The hypotheca¬ 
tion bond provided that if at the end of one 
year from its date the debt was not paid, C was 
to be at liberty to enforce his charge. No 
issue was raised as to the hypothecation b''od j 
and the Court holding that B was agent, gave 
A an unfettered decree for possession. B alone 
preferred an appeal. In the meanwhile the 
year of the hypothecation bond expired, and C 
sued A and B to recover the debt and enforce 
bis charge. The lower Courts held that the 
second suit was barred under expl. II to s. 13 
of the Civ. Pro. Code: — Held, that the 
second suit was not barred, since C was not 
necessary party to the former suit, and though 
he was made a party no relief was sought against 
him. Ramdas V. VaZIRSAHEB, 3 Bom. L R. 
179 = 25 B. 589. 

(104) Act VIII of 1859, s. 2—Res judicata— 
Trustees—Parties.—Where the plaintiffs in a 
former suit wereH, R, L. and K, and the plaint¬ 
iffs in the present suit O, R, and L, it was 
held that the former suit was nob between the 
same parties as the latter, or brought by parties 
under whom the present plaintiffs claimed, and 
therefore, that the present suit was not barred 
by 8. 2, Act VIII of 1859, whether some of the 
parties were trustees for the others or nob. 

Umes Chandra Roy v. Naiun Ch.\ndra 
Mazumdar, 5 B.L R. 327 Note. 

106)—Public processions—IHght to take an 
tdol in—Decision in former suit against so 7 ne 
mejubers of the same commwiity—Prohibition to 

take out processions—No res judicata.—In 1828 

certain members of the V community brought 
a suit and obtained a decree against the T 
community, prohibiting them to worship an 
idol in public and to take it out in procession 
ill the streets of tbo village. The streets wore 
subsequently vested in the Local Board. Some 
members of the V community now brought 
this suit for an injunction prohibiting the T 
community from worshipping or taking out the 
idol in procession in the streets. Held, the 
streets being publio streets, the T community, 
as members nf the public, had a right to take 
out their idol in processions. Held further, 
that the suit of 1828 was not a representative 
suit binding property or designed or framed 
for the purpose of binding for all time the T 
community. It was a suit against the wrong 
doers in their individual capacity and the 
decision on that suit did not operate as res 
judicata to the decision of that issue in this 

suit. Sadagopa Ohariar V. a. Rama Rao 
4A.L.J. 333. P.C. = 11 C W.N 585 = 5 C L.J. 
866 = 17 M.LJ. 240 = 9 Born. L.R. 663 = 2 
M.L.T. 204 = 30 M. 185 = 34 I.A. 93. [R.. 32 

M. 478 = 19 M.L.J. 617 = 1 Ind. Cas. 716. 32 
M. 527 = 6 M.L.T. 295, 8 Ind. Cas. 175.] 
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{lOG)—Civ. Pro. Code, 1882, s, 13—Suit in 
representative character — Claim to office in 
temple—Decision in favour of one sect —Subse¬ 
quent suit by trustees of a shrine —Res judicata 
—Trustees not actually impleaded in the prior 
suit—Decision in execution proceedings in prior 
suit —Whether operates as res judicata in the 
subsequent suit -“In 1896 the members of T sect 
of a community sued the members of V sect, to 
have it declared that the right to Adhyapakam 
Office in a temple as well as in all the shrines 
attached thereto vested in the members of T 
sect The plaintiffs and defendants in that suit 
represented respectively all the members of the 
rival communities under s. 30 of the Code of 
Civil Procedure. The plaintiffs were given the 
decree prayed for and. in the execution proceed¬ 
ings which followed that decree, it was held 
that a certain shrine was attached to the big 
temple. In the present suit, the members of 
V sect sued for a declaration to the Adyapakam 
Office in the shrine in dispute, and averred 
that this particular shrine was not attached to 
the big temple, the right to the office in which 
was adjudicated upon in the former suit. They 
also maintained that the decision in the previous 
suit as to the right to the office in the big temple 
as well as in the shrines attached thereto was 
not binding upon them, inasmuch as they were 
the trustees of the shrine in question and were 
suing in that capacity : Held, (1) that, in the 
absence of fraud or collusion, the decision in 
the prior suit, in which the rights of both sec¬ 
tions of the entire communii.y wore adjudicated 
upon, operated as res judicata, and that the, 
circumstance of the subsequent suit having 
been brought by plaintiffs as trustees of the 
shrine in question did not affect the opera¬ 
tion of the law (27 M, 243, R.) (2l that the 

decision in the execution proceedings in the 
prior suit that the shrine in question ^^as 
attached to the big temple was not res judicata, 
because the present plaintiffs wore not implead¬ 
ed actually as defendants in the previous suit. 
SRINIVASA AIYANGAR v. ARAYAR SRINIVASA 
AIYENGAR. 6 lud. Cas. 229 = 8 M.L.T. 33 = 20 
M.L.J. 546 = 33 H. 483. 

(107) —Res judicata— Dismissal of a preuiotis 
suif to which defendant was noparty, effect of .— 
The plaintiff, alleging himself to be the duly 
appointed head of a mutt, sued to have it de¬ 
clared that a Court-sale of certain properties 
in execution of a decree passed against his 
predecessor was invalid as against his right as 
the present bead. He had previously sued 
to obtain a declaration of his right to the Dhar’ 
makattaship, another claimant to that oSioe 
being joined as defendant, and the present 
defendant not being a party. The dismissal of 
such previous suit was held not to bar the pre¬ 
sent suit as res judicata. RamalingAM v. 
THIRUGNANA SAMANDHA. 12 M. 312. 

(108) —Limifafion— Adverse possession—Ros 
judicata.—A took and held possession of laud 
adversely to B, and afterwards lot it in patoi 
to 0; B brought a suit for possession against A 
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and, baying obtained a decree, attempted to 
execute it by turning C out of possession. 
Between the date on which A originally took 
adverse possession of the land and the date on 
which B attempted to turn C out of possession, 
more than 12 years had elapsed. Held that 
B’s claim against G was barred by limitation 
and that C was not bound by the decree obtain¬ 
ed by B against A, not having been made a 
party to the salt. MOHENDRO NaTH MUKER- 
JEA V. NAFUR CHUNDER PAL CHOWDHRY, 

i;C.L.R. 531. 

(109)— Partnership debt — Dissoluticn—Divi- 
sion of assets and liabilities—Subsequent decree 
agamst firm—Suit by one parbier against ano¬ 
ther —Res judicata.—The parties to the suit 
were at one time partners in a trading firm, 
who, by a private arrangement between them- 
selvest dissolved the partnership, and divided 
the assets and liabilities. A creditor of the 
firm sued all the partners and obtained a 
decree in spite of the plaintiS’s plea that the 
particular debt sued for appertained to the de¬ 
fendant’s share of the liabilities. The decree- 
holder in execution sold the joint property in 
satisfaction of his claim and the plaintiS then 
sued to recover from his partner his share of 
that property. Held that this suit was not 
barred by res judicata. MadhoO PERSHAD v. 
LALLJEESHAHOO, 9 W.R. 557. 

{110)^Partnership debt-^Liability of partner 
for debts incurred during partnership. —A. and B 
were partners. C supplied the firm with some 
goods, and brought a suit to recover their value 
from both A and B. A confessed judgment; 
but B pleaded non-liability on the ground that, 
in a suit between himself and A for settlement 
of partnership accounts, his liability was hxed 
at a certain amount, and that, as to the balance, 
he had been released and be is not therefore 
liable to pay the suit debt. Held, that as C 
was not a party to the partnership suit in which 
the liability of B was fixed at a certain amount, 
he was not bound by the decision and B remain¬ 
ed therefore liable for the outstanding debts, 
unless he had caused his release from liability 
to be publicly notified before the goods were sup¬ 
plied by G. ROOLDOO MUDIi v. JOWAHIR, 
SO P.R. 1868. 

(Ill)—Swif by real owner against certified 
purchaser for declaration of title dismissed as 
barred by s. 3l7, Civ. Pro. Code—Subsequent 
suit by certified purchaser against real owner 
for profits—Suit not barred by rule of. — k. 
judgment-debtor purchased, in execution of a 
decree against himself, lauds belonging to 
him in the name of a third person and remain¬ 
ed in possession. Sometime after, he brought 
a suit against the certified purchaser for a decla¬ 
ration of his rights as the real purchaser. The 
suit was dismissed as barred by the provisions 
ofs. 317, Civ. Pro. Code. Subsequently, the 
certified purchaser brought a suit for rent and 
profits against the judgment-debtor. Held, 
this suit was not barred by the rule of res 

C.sVIII—90 
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judicata, for the previous suit did not go into 
the merits of the cage or consider rights of the 
parties. Hence the defendant could set up his 
beneficial ownership as a defence. Ghazi-UD- 
DIN v.Bishen Dayag, 2 A.L.J. 111 = A.W.N, 
1905, 39 = 27 A. 443. 

(112)— Civ. Pro. Code [Act V of 1908j, s. 11 
— Auction sale — Suit for possession — Res 
judicata.—J and his two minor sons purchased 
a certain property at an auction sale K. subse¬ 
quently brought a suit against J alone for 
possession of a portion of the property and 
obtained a decree. D, one of the.-sons of J, 
later on brought the present suit against K to 
recover possessiou of the property on the basis 
of the sale certificate : Held, that the suit was 
not barred by res judicata. DAO Dyae v. 
Kali Charan, 14 Ind. Cas. 745. 

{IIZ)—Purchaser at a sale for arrears to/ 
revenue—Hot representative in interest of de¬ 
faulting proprietor — Claim under paramount 
title. —An auction-purchaser at a sale for arrears 
of revenue does not derive his title through the 
defaulting proprietor; but he claims under [a 
paramount title. So a decree in a suit against 
the defaulting proprietor to which neither the 
auction-purchaser nor his predecessor in title 
was a party cannot operate as res judicata 
against the purchaser. GADADHAR BoSEy. 
Radha Charan Poddar, 34 C. 868. (8 W.R. 
222, 12 G. 82, F. ; 2 W.R. 191, 14 W.R. 283, 
Dm.) 

(114) — Res judicata — Auction-purchaser 
whether a successor in interest of defaulter. —An 
auction-purchaser of an entire estate for arrears 
of revenue cannot be considered to be the 
successor in interest of the defaulting proprietor 
so as to be bound by a judgment in a suit to 
which the defaulting proprietor was a party. 

Kanta Proshad Hajari v. abdul Jamir 
Sadaqar, 8 C.W.N. 676. [R.. 9 O.W.N, 

383.] 

{116)—Previous suit for custody of defendant 
as plaintiff's wife—Finding that marriage not 
proved—Subsequent suit by another for custody 
of same defendant as his wife—Wife not estopped 
by previous finding — judicata.—B sued J 
the defendant, for the custody of J as his wife. 
That suit was dismissed on the ground that 
the marriage was not proved. Subsequently 
another person L brought the present suit 
against J and others to obtain custodv of J as 
his wife. Denying that she was married to 
L, J alleged that she was B’s wife at the time 
of the marriage alleged by the plaintiff. Held 
that the finding, in the former case against the 
marriage between J and B did not estop J from 
pleading, in the case brought by L, that, in 
point of fact, she was married to B at the time 
she was alleged to have gone through a form of 
marriage with L. Also L was not a party to 
the former suit by B and, therefore, as the 
parties to the present suit could not be said to 
have been the same as in the former suit, they 
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were not boand by the decision in that case. 
Mussummut Jiwani V. Lall Singh, 9 P.R. 
1879. 

(IIG)—VIII of 1859, s. 2-Suit by 
member of family—Siut by Receiver for whole 
family. —A suit by a Receiver suing in the name 
of a whole family to recover the whole property, 
could not be barrel by a previous decision dis¬ 
allowing the claim of a member of the family 
to a share in the property, as the issue in that 
suit was not technically the same as in the 
subsequent one. JUGUNNATH PERSHADDuTT 
V. 0. S. HOGG. 12 W.R. 117. [O., 34 C. 305 = 
5 C.L.J, 270 ] 

(117) — Malabar tarwad — Personal decree 
against individual members—Suit to enforce 
liability on tarwad.—A previous decree for rent 
against individual members of a tarwad docs 
not bar a subsequent suit to enforce the liability 
against the tarwad. GOVINDA v. MANA 
VIKRAMA, 14 M. 284. 

(118) — Binding nature of a decree against 

karnavan on the other members of the tarwad.— 
The proposition that, in the absence of fraud 
or collusion, a decree against the head of an 
illam or tarwad is binding against the junior 
members, is not warranted by law. The ques¬ 
tion whether one person is bound or not by a 
decree against another is one of procedure (2 
M. 328, F.) [Appr.. 15 M. 333; R., 11 M. 157, 
10 M. 9, 20 ;M, 129 ] Every member of the 
farwid is int-rested in the j'lint property and 
ought to be m ido a party or have notice under 
s. 30. [App., 15 33d.] Expl. 5 of s. 13, 

Civ. Pro. Code, does not refer to 6ona fide 
defences, but to 6ona fide claims. VasUDEVA 
V. Nauayana, 8 M. 121. (6 C, 31, ilppr.) [R., 
20 M. 129. 24 B. 77, 16 C.P.L.R. 161.] 

(119) — Malabar Law^Karnavan, negligence 

of — Suit by anandravans.—The anandravans 
of a Malabar tarwad, may recover or retain 
possession of tarwad lands, either by the ex* 
press consent or sufferance of their karnavan. 
When fraud or breach of duty on the part of 
the karnavan is shown, his act must be treated 
as a fraud upon his power, and if the karnavan's 
conduct ina suit is negligent, if not fraudulent, 
the de cision against him in that suit docs not 
bind t he anandravans. THEN.TU v. CHIMMU, 
7 M. 413. [R., 10 M. 322, 20 M. 129.] 

(120) — Civ. Pro. Code, 1882, s. 13, expl. 
(5) (=s. 11, expl. (Cl, neu) Code) — Joint Hindu 
family—against iioo members—Second 
suit against third member. —A person is said 
to olaim under another when he derives his 
title through that other by assignment or 
otherwise. A Hindu son. in a joint family, 
becomes entitled, by reason of his birth and 
in his own right, to a right which he can 
enforce against his father. He does not olaim 
under bis father within the meaning of the 
section. Accordingly, a decree obtained 
against the father and a son was held not to 
ho res judicata in A suit against another son 
belonging to the joint family, on tho same 
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cause of action, where they neither had been 
sued nor defended the action as representa^ 
lives of the family. RAM NabAIN v. BISHE* 
SHAR PRASAD. 10 A. 411 = A.W.N. 1888. 
149. (5 B. 685, D.) 29 A. 1 = 3 A.L J. 

644 = A.W.N. 1906, 242 ; R., 27 A- 37; D., 141 
P.R. 1908.] 

(121) — Civ. pro. Code, 1882, s. 13 — Ros- 

judioata —Previous suit by member of undivided 
family dismissed—Subsequent suit by another 
member—No bar .— The plaintiff sued for 
maintenance of possssuon in respect of certain 
lands in respect of which he alleged that the 
defendant had disturbed au.l interfered with 
his proprietary enjoyment of them. At the 
time of suit, he had a brother and an uncle 
and it was found that be, his brother and 
his uncle formed a joint Hindu family. The 
plaintiff was a minor and brought the suit 
through his mother as guardian. It appeared 
that bis brother and uncle had previously 
filed a similar suit against the same defend¬ 
ants in respect of the same lands and their 
claim to the lands was dismissed. Held that 
the present suit was not barred by the rule 
of res judicata by reason of the dismissal of 
the previous suit, which was res inter alias 
acta, that, as the plaintiff bad not been made 
by a duly constituted guarlian a party to 
that suit, the decree passed therein could 
not bind him and that Expianation^V of s. 18, 
Civ. Pro. Code, did not apply to such a case, 
where each undivided member of a joint 
Hindu family had bis own joint proprietary 
interest along with the rest in the whole of 
tho joint family property. RAMANAND v. 
KOLESHAR, A.W.N. 1887, 217. [F., 10 A. 

411.] 

(122) —Suif on t&rar betweenbrothers—Decree 
against one brother—Subseguent suit by the son 
of the brother, not barred as res judicata by prior 
suit under ikrar .— Five brothers executed an 
ikrar among them according to which certain 
talooks were to remain in tho possession and 
under the management of one of them. The 
brother so appointed having refused to give the- 
othors their shares of the profits of the talooks, 
they sued and obtained decrees against him. 
separately for the amount due by him to each 
of them* Subsequently the son of the manag* 
ing brother sued one of tho other brothers for 
tho sums which his father had been compelled 
to pay, alleging that it was the defendant that 
was in possession The lower Courts found in 
defendant’s favour, holding that the suit was 
barred under s. 2 of Act VIII of 1859. Accept* 
ing the appellant’s contention, the High Court 
held that the suit was not barred. The previ¬ 
ous suits were decided against the plaintiff's 
father under the ikrar between him and his 
brothers, whereas the present suit was by the 
plaintiff, who was the son of one of the brothers 
on the allegation that, though his father had 
been made liable under the ikrar, still, as hia 
father was not in possession of the property hv 
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virtue ot it, and as that possession was wrong¬ 
fully held by the defendant who appropriated 
the rents and profits, he was entitled to bring 
an action against the defendant for illegally 
detaining that for which he had been made liable 
to others. KHETTRONATH DEY v. GOSSAIN 

DOSS Dey, 7 W.R. 188. 

(123)—S. 13, explanation (u), Civ. Pro. Code, 
1882 —"Right to relief claimed in common "— 
S, 26—“ Right to any relUf claimed " in pre¬ 
vious suitesseiilial to bar a claim as res judicata. 
—Plaintiff alleged that defendants Nos. 2 to 5 
(brothers) were reversioners to the estate of the 
deceased uncle, M and himself, claiming as 
mortgagee and auction-purchaser of the share 
of the fifth defendant in the said estate, insti¬ 
tuted this suit lor partition and recovery of 
possession of the share from the hands of one 
S, the first defendant, who denied that the fifth 
defendant was a reversioner and set up his own 
title as the adopted son of the said M deceased. 
A previous suit had been brought by the then 
plaintiff (present defendants Nos. 2, 3 and 4) as 
reversioners, along with their brother (present 
fifth defendant) to the estate of said M, who was 
the divided brother of their father. The then 
plaintiff’s brother (present filth defendant) was 
impleaded as a defendant in the previous suit, 
on hib refusal to join his brothers as a co-plaint¬ 
iff and be remained ex in that suit. He, 

thus, figured then as a co-defendant along with 
the pre.seQC first defendant, S, from whom it 
was sought to recover the entire estate of M in¬ 
clusive of the fifth defendant’s share S bad, 
then, set up the plea of adoption now put for¬ 
ward by him and the alleged adoption was 
declared invalid and that suit finally resulted in 
a decree in favour of the plaintiffs except as to 
the share of the present fifth defendant, their 
brother. In the present suit, accordingly, 
plaintiff contended that the first defendant, S, 
was estopped by the decision in the previous suit 
from again relying on the above adoption. In 
second appeal, the question referred for decision 
to the Full Bench was whether the present 
claim of S was res judicata. Held, the fifth 
defendant, under whom the plaintiff claims, 
was not interested in, nor did he derive any 
benefit from, the relief sought by the plaintiffs 
in the previous suit. He could net, under that 
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not barred by any decision in the previous 
suit and the first defendant’s claim therefore, 
cannot be held to be barred by res judicata 
under said s. 13. explanation V of the Code, 
SOMASUNDARA MUDALI v. KULANDAIVELU 
PlLbAl, 28 M. 457 = 14 M-L J. 404. (14 M. 324, 
Overruled; 18 M. 164, Not F.) [Di>s., 102 P. 

R. 1907 = 78 P.W.R. 1907 ; Expl, 30 M. 447 = 
17 M.L.J. 260 = 2 M.L J. 368; R., 57P.R. 1907 
= 66 P.W.R 1907, 7 M.L.T. 89.] 

—Hindu, will. —A Hindu owner died 
leaving two nephew.s as his heirs according to 
Hindu law. One M, took possession of the 
estate alleging herself to be entitled to the same 
under a will made by the deceased. One of 
the nephews brought a suit against M, to 
obtain possession of one moiety of the estate, 
making bis brother, who appeared to have re¬ 
fused to join as a co-plaintiff, a defendant in 
the suit. The Court dismissed the suit, find¬ 
ing the will to be genuine. Subsequently the 
other nephew brought the present suit for his 
share as the heir of the deceased. Held, that 
the suit was not barred by the findings of tbe 
I Court in the previous suit of his brother, as the 
' plaintiff was not a party to the suit, as he 
could not in any manner have availed himself 
of a decree in that suit to enforce a claim to 
his share. Nobin CH.ANDRA Mazumdarv. 
MUKDA SUNDARI Debi. 7 B L.R. 38 = 15.W. 
R. 309. [R.,21M. 373, 28 M. 457 = 14 M.L. 

I J. 404.] 

(125) — Aci VIIT 0 / 1859, s. 2—Res judicata 
—Adoption pleaded against widow and again 
as against collaterals — Privity. —In a suit by a 
Hindu widow, the defendant pleaded that he 
had been adopted by her deceased husband, 
bub this plea was found against. In a suit 
brought by the collateral heirs of the deceased 
against him, the defendant again raised the- 
plea of adoption. The plaintiffs contended 
that the finding in tho former suit being con¬ 
clusive. tbe plea was res judicata. Held that, 
there being no privity in estate between the 
plaintiffs and the widow (as they could not be 
said to claim by, under, or through her), the 
judgment in tbe former suit could not be treat¬ 
ed as conclusive between the present parties. 

Fatteh Singh v. Hakim Singh. 82 P.R. 
1874. 


decree, enforce any rights of his own. (3 M.H. 112Q)—Plaintiff no party to the previous case 
C. 217, 7 B.L.R. Ap, 38,13 C, 352, R. <£‘ F.) -—Decision in the previous case obtained against 

Further, with reference to tbe shares of the the widow, how tar binding on the plaintiff — 

plaintiffs in that suit, it must be said that their Adopted son — Misjoinder .—In 1393, R and B, 

brother impleaded by them as a defendant in fathers of the present defendants. J and G, 

that suit had no “ right to any relief claimed’’ alleging themselves to be the nearest rever- 

within the meaning of s. 26 of the Code and j sionary heirs of one R. S., instituted two suits 
could not have been made a co-plaintiff therein. for a declaration that R. S. had died intestate 

The previous plaintiffs, therefore, could not be and that his widow had only the estate of a 

held to have “ litigated in respect of a right Hindu widow in his property. Their cause of 

claimed in common ” for themselves and their action was that the widow had propounded a 

brother, the present plaintiff’s vendor and the will alleged to have been executed by her 

latter was not a “person interested in such husband in 1890 whereby, if genuine, they 

right’’within the meaning of explanation V to were excluded from all chance of inheriting 

s. 13 of the Code. The fifth defendant and the property. The widow abandoned that will, 

the plaintiff, his vendee and representative, are but set up a will of 1876 in pursuance 
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which she had adopted the present plaintifT- 
appellaot. The present defendants refused 
to make him a party to the suit. It was 
decided in that case that the will propounded 
by the widow was not proved and that the 
adoption, although true in fact, was invalid in 
Uw The plaintifT then brought this suit 
claiming the entire property left by R. S. as 
his adopted son and impleading all persons in 
possession of the property as defendants. The 
defendants pleaded the previous decision as res , 
judicata on the question of plaintifi’sadoption. i 
They also pleaded misjoinder of parties and 
causes of action. Held, that the previous deci¬ 
sion was not res judicata. The widow did not 
conduct the previous suit for the benefit of the 
plaintiff inasmuch as she set up au agreement 
with the plaintiff’s father that he should not bo 
entitled to possession of the e.stato till her death, | 
and pleaded to theefTect that she had full pro- j 
prietary rights even after the adoption. It was I 
clear that in the previous suit although she did 
all in her power to make out title for the present 
plaintifT which would exclude the defendants, 
she was determined to make it clear that she 
had lost nothing by the adoption. Therefore, 
under these circumstances, it could not be 
assumed as a matter of law that she had defend- | 
ed the suit as guardian of the present plaintiff | 
and the judgment passed in the previous suit, 
as to the adoption, was not binding on the 
plaintiff. Held, further, that there was no 
misjoinder. The plaintiff’s right to sue for the 
whole estate in one suit was not affected by the 
passing of the estate into the hands of other 
trespassers, and the plaintilT was not bound to 
trace the property to the dilTcront defendants; 
it was .sufficient for him to show a complete 
cause of action after the adoption and then say 
that the defendants were in possession of the 
property. RaDHA KISHEN v. JAMUNA Pau- 
SHAD, 9 O C. 339. ['S2 l.A. 229, 3 M. LA, 229, 
IG C. 40, 7 M.H.C. 260. 24 C. 831, 25 M. 736. 
27 M. 94. 9 iM.LA. 539, 11 C. 186, 6 O.C. 379, 

7 M H.C. 290, 29 C. 871. 23 B. 266. 16 A, 
270, 6 C.W.N. 585, R.) 

(127) — Suit for possession against widow — 
S.2, Civ. Pro. Code, 1859.—Where, in a former 
suit by a person again.st his brother’s widow, 
for possession as heir of his deceased brother, 
it was decided, among other things, that the 
widow took only a life-intorcst in certain pro¬ 
perties, held, in a subsequent suit by his son as 
reversioner against the same defendant for hav¬ 
ing certain alienations made by her declared 
invalid, that the decision in the former suit, 
as to the nature of the interest the defendant 
took in her husband's property, was not res 
judicata, as the plaintiff did not claim as heir 
of bis father, the plaintiff in the former suit, 
but as the heir and reversioner of his uncle, the 
dece.ased husband of the defendant. RUDR 

Narain Singh v. Rup Kuah, i A. 734. 

(128) — Hindu widow — Rcuersioncr’s sutf 
after widow's death, —The failure of a Hindu 


widow, in a suit by her to recover her husband’s 
estate in the bands of a stranger, will not bar a 
suit by a reversioner, on the widow’s death, to 
recover the same property unless and until it 
is shown that the first decree was obtained 
after a fair trial of the right so as to bind not 
only the widow but also the reversioners. 
BRAMMOYE DASSEE V. KRISTO MOHUN 
MOOKERJEE, 2 C 222. [D-, 11 B. 19; R., 

5 Bom. L.R. 885.J 

1129)— Suit though concerning absolute es¬ 
tate determined on ground personal to a Hindu 
widow—Decree in such a case not binding on 
reversioner. —When a suit, though concerning 
the absolute estate, is determined upon a 
ground personal to the widow— e.g., in a suit 
brought by her to recover possession of im¬ 
moveable property appertaining to her hus¬ 
band’s estate is dismissed on the ground of its 
having been alienated by her in favour of the 
defendant, in the absence ot legal necessity 
being shown—the decree in such a case ought 
not to bind the reversioner. Braja LAL SEN 
V. jiran Krishna Roy, 26 c, 285. 

30 C. 550, P.C.; B., 36 C. 753.] 

(130) —Res judicata—Hindu widoio--Deed of 
gift—Parties to suit—Cause of oefton.—In 
1862, plaintiff brought a suit against a Hindu 
widow nnd other defendants, in which he 
stated that certain properties, X, Y and Z, 
belonging to him, had been given to the widow 
for her life, for maintenance ; and that she had 
alienated X and Y to the other defendants. 
The plaintiff prayed that the deed of gift might 
bo delivered up to be cancelled ; that possession 
of X might bo given to him; and that any 
alienation of Y might be restrained. No fur- 

I ther mention was made of Z ; no relief was 
I asked respecting it, nor any assertion made 
that the widow bad improperly dealt with it, or 
that the defendants wore in any way connected 
with it; and the suit was dismissed as regards 
Z. After the widow’s death, plaintiff again 
sued, for possession of Z, parties who claimed 
under the defendants in the previous suit 
against the widow. Held, reversing the deci¬ 
sion of the High Court of Judicature at Madras, 
that the second suit was not barred as on a 
cause of action which was res judicata, A suit 
for recovery of possession of immoveable pro¬ 
perty, is not barred by virtue of a previous 
suit, under s. 2, Act VIII of 1859, where the 
relief sought was to restrain defendants .from 
committing waste. THE Z.AMINDAR OF 
PlTTAl'URAM V. THE PROPRIETORS OF THE 
Mutta op KOLANKA. 2 M. 23, P.C.==3 C.L. 
R. 265 = 3 Sar. 850 = 5 l.A. 206. 

(131) — Decree agaimf remote reversiontfr— 
Subsequent suit by hirn as next reversioner on 
the presumptive heir predeceasing female holder. 
—The decree, in a suit by a Hindu widow and 
her son, who was the then presumptive heir to 
the property in suit, against a remoter rever¬ 
sioner, would not operate as res judicatOt in a 
subsequent suit for possession by such remoter 
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reversioner as next reversionary heir on such 
widow’s son predeceasing her. RAMCHUNDER 
PODDAR V. HARI DASSEN, 9 C. 463. 

(132) — Widow heiress-at-law of her deceased 
husband, not representing husband's estate, in 
the presence of the will left by him—Effect of 
decision obtained against widow. —Where a 
widow, though the heiress*at*law of a deceased 
husband does not represent the estate of the 
husband in a suit (for instance, where the lat¬ 
ter has left a will appointing an executor), a 
decision obtained against her (the widow) will 
not operate as res judicata against the rever¬ 
sioners. chukken Lal Roy v. Lolit 
MOHUN ROY. 20 C. 906. (9 M.I.A. 539, D.) 

(133) —Ciu. Pro- Code, 1882, s. 13, Expl. V— 
T. P, Act (IV of 1882), s. 85— Mortgage — Suit 
for redemption—Suit to redeem by alleged kar- 
navan oj Malabar Tarwad—Subsequent suit 
for redemption by junior members—Bar of suit— 
Res judicata — Karnavan disputing title of 
junior members. —The Karnavan of a Malabar 
Tarwi' I • 1 ! ' for redemption and obtained a 
decree. Iia ignorance of his suit and before he 
had obtained the decree, the junior members 
filed another suit for the redemption of the 
same property with the permission of the Court 
under s. 30, Civ. Pro. Code. In the first suit, 
however, the karnavan did not implead the 
plaintiffs in the latter suit and even disputed 
their title as members of his tarwad. Held, 
that the second suit was not barred by reason 
ol res judicata, and that Expl. 5 to s. 13 of Act 
XIV of 1882 did not apply. Marattil 
MOOSA V. Nampotan Kandyil, 8 Ind. Cas. 
129 = 8 M.L.T. 445. 

(134) —Civ. Pro. Code {ActXlV C./1882), s. 13 
—Joint Hindu family—Suit by one member 
for redemption—Second suit by other members.—^ 
The RODS in a joint Hindu family governed by 
the Mitakshara become, by birth and in their 
own right, entitled to the family property. 
They can enforce this right against their father 
and do not claim under him within the mean¬ 
ing of s. 13, Civ. Pro. Code. A person is said 
to claim under another, when he derives his 
title through that other, by assignment or 
otherwise- (10 A. 411, i?.) Hence, where, in a 
previous suit for redemption brought by the 
father, the sons were not arrayed as parties, a 
second suit, by the sons, for the redemption of 
their shares in the property, would not be 
barred. SUNDER Lal v. CHHITAR MaD, 3 
A.L.J. 644 = A.W.N. 1906, 242 = 29 A. 1. [R., 
29 A. 215 = A,W.N. 1907, 25 ; Discuss., 7 A. L. 
J. 945.] 

(135) —Ciu. Pro. Code, (Act V O/1908), s. 11 
—Res judicata— First suit by subsequent mort¬ 
gagee —Prayer for redemption of prior mortgage 
— No relief granted—Prior mortgagee party— 
Second suit by prior mortgagee—Not barred .— 
Certain property was mortgaged to G in 1890 
and again to R in 1897. In 1897 R brought a 
suit on hia mortgage admitting the prior 
mortgage and ofiering to redeem it. G did not 
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appear. A decree was passed in favour of R. 
but no mention was made of G’s mortgage in 
the decree. The property was sold and pur¬ 
chased by J. The represeutatives of G then 
brought this suit for sale upon the mortgage of 
1890. Held that the claim of the prior mortgagee 
having been admitted in the suit of the 
subsequent mortgagee, there was no occasion 
for him to appear and prove his claim and the 
suit is therefore not barred by the rule of res 
judicata. AJODHIA Pande v. INAYAT Ullah, 
11 A.L.J. 37 = 35 A. 111 = 18 Ind. Cas. 21. (29 
M. 84, (1912) M.W.N. p. 41. F. ; 24 A. 429, 
30 M. 353, 31 A. 428, D.) 

(136)—Res judicata— Civ. Pro. Code, Act 
VIII of 1859, s. 2, and Act XIV of 1882, s. 13, 
Explanation V—Foreclosure proceedings under 
Regulation XVII of 1806— Suit for redemption 
after expiry of year of grace.—The land in suit 
was mortgaged by the father of the plaintiff to 
the defendants. Proceedings for foreclosure 
were taken in 1865, before Regulation XVII of 
1806, was brought into force in the Punjab 
which was done in 1872. Kale Khan, a bro¬ 
ther of the plaintiff, sued for the redemption 
of the mortgage after the year of grace had 
expired. On appeal, the Chief Court decided 
(21 P.R. 1870) that the suit was not maintain¬ 
able in face of the foreclosure proceedings, but 
the mortgagee must bring a suit to complete 
bis title, and that in that suit the plaintiff 
Kale Khan would be able to raise any objection 
to the foreclosure proceedings or any defence on 
the merits, which could be raised during the 
year of grace. In that suit, objection was 
taken for the defence that Kale Kban was only 
one of the four sons of the mortgagor and the 
others were not made parties. Kale Khan 
submitted that he would put in a Mukhtiar- 
nama for his brother, the present plaintiff, or 
produce him in person, and stated that the 
suit was brought on behalf of the other sharers 
also and with their consent, but it appeared 
the present plaintiff never appeared in Court, 
and that no formal notice was ever served on 
him. Later on, the present plaintiff with 
others sued for a declaratory decree that the 
mortgage still subsisted, but the suit was dis¬ 
missed and the Court remarked that if the 
plaintiff was not bound by the former decision 
(21 P.R. 1870), he could bring a suit for re¬ 
demption. The present plaintiff brought a suit 
for redemption. Held, that the suit was not 
barred by the doctrine of res judicata as laid 
dovm in s. 2, Civ. Pro. Code, Act VIII of 1859, 
which governed the case, on the ground that 
the present plaintiff was not a party to the first 
suit and he had no notice of it. Held, further, 
that the suit for redemption by the present 
plaintiff was maintainable ; the Court observed 
that the foreclosure proceedings being merely 
minieterial and carrying no final judicial sanc¬ 
tion, it is open to a mortgagor to bring a suit 
for redemption after expiry of the year of grace, 
and that he would be entitled to a decree, if ho 
proved his claim on the merits, and that the: 
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foreclosure notice was for any reason not good 
or conclu-ive against him or for other sufficient 
cau.-^e. GURDITTA MAL v, SANDHI KHAN, 

P.L R. 1900, p. 241 = 27 P.R. 1900.(75 P.R. 

J883, R.) 

fl37 )—Suit jor possession—Previous mortgage, 
suits to which plaintiff not a partu—Suit not 
barred. —In a suit by the plaiutif! to recover 
from the defendants bis share iii a bouse in 
tbeir possession, it was found that in a previous 
suit on a mortgage created on the house two 
years previously, plaiatiQhad not appeared and 
joined to assert his claim, nor was made a 
party. Held that this alone would not prevent 
the plaintiff from having his claim to the house 
re-investigated now, though his reticence then 
may be a piece of evidence against bis right. 
Sadhu Ram v. Hoshnak, 6 P R. 1866. 

(138) —Decision against one heir—Effect on 
other heirs—Hes Judgment—Stran¬ 

gers.—Independent title. —Decisions against one 
heir are not final or binding against other heirs. 
It IS impossible in this country to admit the 
proposition that decisions against one person 
are in any way conclusive or binding against 
other persons who do not derive their title from 
such person and who come into Court upon an 
independent title or independent rights of tbeir 
own. AIJDOOL GUFFOOR KITAN ChOWDHRY 
v. GhoLAM Nu.IUF, 16 W.K. 298. 

(130) —Mahomedan loidoioin possession in lieu 
of dower—Mortgage by widow—Suit by heir for 
possession — Roi judicata. — A Mahomedan 
widow in possession of her deceased husband’s 
property in lieu of her dower, made a mortgage 
of it. The plaintiff brought a suit for his share 
of the propertv as heir of the deceased on pay¬ 
ment of his share of the dower debt, and for 
caucellation of the mortgage-deed. The suit 
was di-^missed on the ground that the pUIntifT 
was not entitled to possession until he paid 
the whole dower, as well as his share of the 
mortgage-debt which was found to bo valid. 
The plaintiff now sued for possession of his 
share on payment of the whole dower and of 
his share of the mortgage debt. The suit 
having been dismissed by the lower appellate 
Court as being barred by res judicata, held by 
the High Court that this decision was wrong. 
The present suit proceeded entirely upon the 
basis of tho decroo passed in the previous .suit, 
and it was upon tho basis of tho conditions of 
that decree that tho plaintiff brought tho 
present suit. IMAM Bakhsh v. Chando, A. 
W N. 1886, 69. 

(140) —Parties claiming under—Negligence of 
guardian—** Gross negligence,'* what. —Where 
there are valid grounds for appeal, the omission 
by tho mother who was tho guardian ad litem 
of a minor to appeal was gross negligence. 
Every case must bo judged by its own facts. 
Whore there is such gross negligence, tho minor 
is not bound by the decree. The Court has 
power to go into previous proceedings and find 
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out whether the guardian was guilty of laohes 
or fraud. AHMAD ALI SHAH v. AMIR SHAH, 
33 P.R. 1898. 

(141) —S. 2, Act VIII 0 / 1859—Res judicata— 
What constitutes, minority. —Before s. 2, Act 
VIII of 1859, can be pleaded in bar of a suit, it 
is necessary to show that the cause of action is 
the same as that which was heard and deter¬ 
mined in a previous suit between the same par¬ 
ties or those claiming through them. The 
plaintiff in this suit was a minor when previous 
proceedings were taken, and he was not repre¬ 
sented by a guardian ad litem. Though the 
proceedings were nominally either by or against 
him in conjunction with his father, he was 
never properly before the Courts so as to be 
enabled to exercise jurisdiction over bis property 
or rights. The interests of his father are not 
the same as his ; and a natural guardian is not 
ipso facto a guardian ad litem of bis infant. A 
decree passed against the infant and bis father 
in such a suit could not therefore bind the 
infant, and ho was not debarred from setting it 
aside when he attained his majority. Kaur 
Sfin V. Mussamut Samiro, 66 P. R. 1873. 

(142) — claiming under — Guardian 
and minor. A minor cannot, in the absence of 
any proper representation, be held bound by a 
suit, the very nature of which be is incapacitat¬ 
ed by his non age from comprehending or taking 
part in, unless duly represented. GURDIT 
SINGH v. MussT. Chando, 38 P.R. 1897. 

(143) —Ciu. Pro. Code, 1882, s. 13—Res judi¬ 
cata—Minor defendant—Neglect of guardianad 
litem.—The plaintiff sued the defendant under 
the guardianship ad /ifemof his mother. No order 
constituting her as such was passed by the Court. 
She filed a written statement but did notenter 
appearaucc afterwards and tho case was decreed 
ex parte. An appeal by a person said to be a 
relation of the defendant was rejeotod. Held, 
that the minor defendant was not bound by the 
decree passed against him, for, ho was not pro¬ 
perly represented in tho previous suit. MAN- 
GALv. BUTA, 4 P.L.R. 1901. (22 C. 8 and 
35 P.R. 1893, h\) 

(144) — Reg. XXVI of 1793, s 3—Proprwfcrs 
ot estates paying revenue—Age of majority—^ct 
VIII of 1859, s. 2—Common cause of acton a>Mi 
material issues. —It was urged by tho special 
appellant in this case that plaintifis were not 
proprietors under s 3, Reg. XXVI of 1793, 
because they did not hold estates permanently 
settled paying revenue to Government and that, 
therefore. 18 years wore not required to com¬ 
plete their majority. But tho High Court con¬ 
curred with tho lower appellate Court in hold¬ 
ing that s. 3, Rog, XXVI of 1793, doQS not 
couteinplate any thing more than payment of 
revenue direct to Government without refer¬ 
ence to whether tho settlement of the estate 
was temporary or permanent. Tho other plea 
raised in this appeal, vie., that the case was 
govoruod by s. 2 of Act VIII of 1859, i.tf., that 
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it had been already decided and was consequ¬ 
ently res was also held by the High 

Court to be untenable because, neither the 
subject-matter nor the cause of action in the 
two suits were identical, nor had the parties to 
the former suit actually contested any thing in 
that case which could be legally considered to 
be the same as the subject of contest in the 
present case. HURO MONEE Debia v. 
Tumeezoodeen OHOWDHRY, 7 W.R. 181. 

(145) —Res judicata— Reservation of mterve- 
Mor’5 rir//if —Obiter dictum.—In a former suit 
against a party and his vendee, in which an 
intervenor was made a defendant, plaintiffs 
obtained a decree with a reservation of the 
intervenor’c rightc, but there was no distinct 
finding as to what those rights were, and no 
decree wa'? made regarding them Reid that, 
the reservation bung a mere obiter dictum, the 
decree was not res judicata in the present suit 
by a purchaser from the intervenor against the 
said vendee. BUKSH ALI v. NiTTYANUND 
Doss, 5 W.R. 227. 

(146) —Vltl 0 / 1859, s. 2 —Res judicata 
—Defendant onUj an intervenor in previous suit 
—Purchaser wrongfully k'pi out of possession 
Title. —Where the defendant appeared in the 
former suit as an intervenor. and was made a 
party and plaintiff’s claim was dismissed as 
against him, s. 2, Act VIII of 1859, does not 
bar a subsequent suit by the same plaintiff 
against the same defendant to recover pos¬ 
session on the ground of purchase from the 
admitted owners, the causes of action in the 
two suits being different. The mere fact that, 
inconsequence of the wrongful act of the ven¬ 
dors, the purchaser cannot obtain possession of 
the property, does not in any way affect his 
title to it. MUSSAMUT TuKHEA v. DEO 

Narain Singh, 24 W.R. 248. 

(147) —Res judicata— Act VIII of 1859, s. 2 — 

Suit against surety. —Where plaintiff has ob¬ 
tained a decree for rent in a suit in which 
defendant’s surety from whom a bond had been 
taken was made a nominal defendant: Held 
that his present suit against the surety is not 
barred by s. 2, Act VIII of 1859, being on a 
bond never previously before a Court. Ramtanu 
ACHARJI v. KOMAL LOCHAN ROY. 3 B.L.R. 
App. 37 = 11 W.R. 407- [F., 9 C. 383=12 

C.L.R. 577.] 

(14S)— Jurisdiction — Collector — Estoppel — 
Question referred not arising in case. —The 
Revenue Courts have no jurisdiction to try a 
suit for rent whan the issue is not merely 
whether the defendant, by reason of his own 
possession or that of his agent, e.g y (one who 
holds for him benami)y is in the position of 
tenant, and as such liable for the rent, but 
whether, by reason of his having a beneficial 
or equitable interest of some sort in the tenure, 
he is in equity liable to be charged with the 
rent. It was not the intention of the Legisla¬ 
ture by Act X of 1859 to empower the Collector 
to try questions relating to rent depending 
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upon equitable rights or liabilities arising 
from circumstances other than those of the 
relationship of landlord and tenant. If a 
Zemindar sues an agent for rent due from an 
estate, this is no bar to the Zemindar after¬ 
wards suing the principal for rent subsequent¬ 
ly accrued due. But he cannot in the same 
suit sue both the principal and the agent : he 
must elect which of them he will proceed 
against. PROSONOCOOMAR PAUL CHOW- 
DHRY v. KYLASH ChUNPER P^UL CHOW- 
DHRY, B.L R. Sup. Yol 759 = 8 W.R. 428 = 2 
Ind. Jur. N.S. 327. [F., 9 W.R. 71. J1 W.R. 

120, 11 W.R. 406. 18 W.R. 8. 18 W.R. 35, 

9 C. 383 ; R., 11 B.L.R. App. 31 uotc = 13 W.R. 
390, 20 C. 116; D., 5 B.L.R. 234-= 14 W.R. 

12. 16 W.R. 82.] 

(149) — Civ. Pro. Code {Act X of 1S77), s, 13— 
Res judicata— hessor and lessee -E/. *neni suit 
by lessee. —After the dismissal of a for eject¬ 
ment brought by B's lessee against the defend¬ 
ant. a second suit for ejectment was brought 
in respect of the same property by a person 
who obtained title to the property on the death 
of B. Held that the principle of res judicata 
did not apply, as a lessor cannot, within the 
meaning of s. 13 of the Civ. I^ro. Code, be 
considered a party claiming under his own 
lessee. RamBROHMO ChuCKERBUTTI v- 
Bunsi Kurmokar, 11 C.L.R. 122. 

(150) —Ss. 101. 102. VIII of 1885 [Bengal 
Tenancy\ — Decision by Revenue officer under 
Ch. X, Bengal Tenancy Act — Subsiquent civil 
suit beitoeen same parlies concerning title to land. 
— Res judicata. — A decision by a Revenue 
Officer under Ch. X, Act VIII of 1885, as to 
which of two persons claiming to be tenant 
ought to be recorded as such, held, not to op¬ 
erate as res judicata, in a subsequent suit in a 
Civil Court between the same parties with re¬ 
spect to the title to the land. PANDIT Sard.AR 
V Meajan MirdHA. 21 C. 373. (21 C. 38, R. ; 
17 C. 721, D.) [F., 8 C.W.N. 741.] 

(151) — Bengal Tenancy Act (VIII of 1886), 
s. 106.—The plaintiffs initiated proceedings 
under s. 106 of the Bengal Tenancy Act against 
landlord and defendants Nos. 2 to 9 who claimed 
to be rival tenants of the land, to have their 
names recorded as tenants in the settlement 
proceedings The Settlement Officer held that 
the plaintiffs were the tenants- The landlord 
did not appeal. In the appeal by the other de¬ 
fendants, Nos. 2 to 9, to the Special Judge 
making the plaintiffs and the landlord respond¬ 
ents, the Judge reversed the decision and hold 
that defendants Nos- 2 to 9 were the tenants, 
and their names were ordered to be registered. 
Held, that the decision of the Special Judge 
was a decision between the plaintiffs and de¬ 
fendants Nos. 2 to 9, but not a decision be¬ 
tween the plaintiffs and the landlord so as to 
operate as res judicata in a subsequent suit 
brought by plaintiffs to have their rights de¬ 
clared as tenants of the land. MOHUNT JAGAN- 
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NATH RAMANUJ DAS v. CHANDRA KUMAR 
BOSE, 5 C.W.N. 421. (21 C. 378, 12 C. 580, B. 
(i Appr.) 

(152) — Ijaradars — Occupancy ryots—Eject 
vient — Suit by zamindar for rcni—Res judi- 
CRita.—Certain persons holding an ijara from 
the zemindar sued to eject the ryots act¬ 
ually in possession of the lands in the zamin- 
dari. It was decided that the ryots bad acquir¬ 
ed a right of occupancy, and the plea that they 
were holding the lands rent-free was disallowed. 
In a subsequent suit by the zamindar to recover 
rent from the tenants, held that the former 
suit was binding on the parties, and had estab¬ 
lished the relationship of landlord and tenant 
between the zamindar and the tenants, em¬ 
powering the former to collect rent from the 
latter. SUROOr SiRDAR v. MAHARA.IAH 
BeerChunder MANIKHYA, 2S W.R. 370. 

(153) —Swif against one sharer by mistake — 

Release of the other sharer's share from attach¬ 
ment — Second suit against both sharers.-^ 
Where one only of two co-sharers of joint pro¬ 
perty, which had been pledged for a debt by 
such sharer, was sued, through ignorance of 
the position of affairs, and the other co-sharer 
was able, in consequence, to got her share 
of the property released from attachment in 
execution-proceedings, held a second suit by 
the judgment-creditor against both sharers, for 
the purpose of making the released share also 
liable for the debt, would not bo barred as res 
judicata. NOHIN CHANDRA ROY v. MagAN- 
TARA DASSYA, 10 C. 924. [i?’., 16 449 ; R„ 

■23 C. 302, 22 A. 307.] 

(154) — Decision between ryot ajid co sharers^ 
Dispute between co-sharers — Evidence. A deci¬ 
sion between a ryot and a body of co-sharers is 
no evidence as between the several co-sharers 
inter se. NOBIN CHUNDER DOSS v. NIMCHAND 
DOSS, 17 W.R. 191. 

(155) — Civ, Pro. Corfe, s, 13, expl. 5 (o/1877> 
— Co-sharers. —Expl. 5 to s. 13 of the Civ. Pro. 
Code would not make a judgment against a co- 
sharor, obtained in a suit to wbioh another co¬ 
sharer was no party, binding against other in 
respect of common rights enjoyed by both in 
common property. Tho explanation would 
not also apply to a judgment under the repealed 
Code of 1869.' HAZIR GAZI v. SONAMONEE 
DASSEE, 6 C. 31 = 6 C L.R. 8t6.-i [Appr., 6 M. 
121; n., 16 C.P.L.R. 161. 6 A.L.J.527.] 

(156) — Civ. Pro, Code, 18^2, s. 13, Exp. II— 
Res judicata— Civ. Pro. Code, $. 244, cl. (c).— 
G. A. (plaintiff) and A.B. were co-sharors in a 
village. In July 1880, A.B. madcagift of cer¬ 
tain lands in the village to W (defendant). The 
latter sued tho former for a declaration of her 
title to the lands. On the 2l8t October 1881, 
a decree was passed in her favour on the basis 
of a compromise, for certain other lands in tho 
village in lieu of those originally given to her. 
After the death of A.B in November 1884, W 
brought a suit against her heirs and G.A. for 
possession of the land speoihod in tho deoroo 
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of the 21st October, 1861, and certain other 
lands specified in the deed of gift and on the 
10th March, 1891, obtained a decree for posses¬ 
sion of the lands specified in the decree of the 
21st October, 1881. la that suit, G.A raised 
the question whether any rights which he 
might acquire under a partition between 
himself and the heirs of A.B, would be aSected 
by any decree which W might obtain. The 
question was not tried. Before the suit last- 
mentioned was brought, the heirs of A.B. had 
applied for partition of the village as against G. 

A ; and, under the partition, a portion of the 
lands specified in the decree of the 21st Octo¬ 
ber, 1881, was allotted to G A of which he 
obtained possession in 1891 ; W., in execution 
of her decree, dated the 10th March, 1891, 
obtained possession of this land, G.A.'s objeo- 
tions having been dismissed In February, 
1896, G.A. instituted a suit against W. and the 
heirs of A.B. for possession of the lands allotted 
to him under partition. Held, that the ques¬ 
tion as to G.A.’s title to the lands was not res 
judicata under s. 13. expl. II, Civ. Pro. Code. 
Beld that as the decree dated the 10th March 
1891, was not passed against G A.. he must bo 
deemed to have been released from the opera¬ 
tions of that decree, and that he, therefore, 
ceased to have any interest or concern in the 
suit, and that when W. applied for the execu¬ 
tion of that decree, G.A. was not a party to 
the suit in which the decree was passed, within 
the meaning of s. 244, ol. (c), Civ. Pro. Code. 
Held, therefore, that the suit was not barred 
by the provisions of s. 244, Civ. Pro. Code. 
Held, that W. held the lands, awarded by the 
decree dated the 10th March 1891, subject to 
such rights as A.B.’s co sharer G.A., might ac¬ 
quire in them on partition of the village. Bold, 
therefore, that when tho lands in dispute were 
allotted to G.A. under tho partition. W. ceased 
to have any interest in them. WiLAETI v.. 

Gulam Ali Khan, 2 O C. 51. [R , 9 O.C. 66.] 

(157)—fssue as to tenure of village—Suit by 
0)16 against rest of village com>nunify—Detormi- 
nation of issue whether res judicata as amongst 
defendants —Jurisdiefion of CivilCourts-^Villags 
lands, pariitioyi of—Suit claimiyig proprietary 
rights based on possession ,—When a common 
question, such as the tenure of a village com¬ 
munity arises between tho members of a 
community, and one of such members sues the 
rest, the determination of such common ques¬ 
tion will not bind all the defendants as res 
judicata so as to bar tho question being raised 
among themselves in a subsequent suit, unless 
they have been distinctly at issue on the point 
in the suit and acting as opposite parties, and 
the order made is one affecting tho rights ol the 
defendants among themselves. (D., 27 P. R* 
1883, 57 P.R. 1907. 121 P.R. 1880.) A suit 
by a member of a village community Court 
which raised the question whether in the parti¬ 
tion of a village, ancestral shares or possession 
should bo the measure of right, is one ol a 
nature whose cognisanoe by the Civil Court was 
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not barred by s. 65, cl. 3 of the Punjab Land 
Revenue Act XXXIII of 1671. GHISa v, 
RANJIT, 121 P R. 18S0, F.B. [Appr., 99 P.R. 

1905 = 46 P.L.R. 1906.] 

(158)—Res judicata— Previous suit noibetween 
same parties—No bar. —A was recorded proprie¬ 
tor of certain land and B brought a suit to recover 
it from him and obtained judgment. It was 
found afterwards that C was recorded as pro¬ 
prietor. In a subsequent suit by C against B it 
was contended that as the claim had already 
been adjudicated upon, no fresh suit would lie. 
Held that the order in the previous suit was 
based on a mi:*conception. It was therefore 
reversed as well as the order in the subsequent 
suit, and the case remanded for re-trial. 
LEHNA V. HUMEBRA, 97 P.R. 1866. 

Decree anoulling illegal sale not—Secre¬ 
tary of S'^ato not a necessary respondent — See 

Ben. act XI of 1859, ss. 3, 8, 33, 25 C. 833, 
P.G. = 25 I. A. 151 = 2 G.VV.N. 513. 

Claim based on title for possession of im¬ 
moveable property—Right of Benamidar to sue 
in his own name -Res judicata — See BENAMI 
Transaction-—General, 18 A. 69*A.W.N. 
1895. 160. 

See Civ. Pro. Code, 1908, s. 60, a.w.n. 
1883, 9. 

See Declaratory Decree, suit for— 

REVERSIONERS, 8 A. 365 = A.W.N. 1886, 
129 

Hindu Law—Property held by widow as life- 
tenant—Decree against widow not binding on 
reversioner if collusive—Right of daughter as 
reversioner on alienation by widow— See DEC¬ 
LARATORY Decree. Suit for-Revebsion- 
ERS, 8 A. 429 = A.W.N, 1886, 153. 

See Hindu Law—Joint Family, a.W.N. 
1993, 168. 

Hindu Law—Estate in possession of widow 
—Decree in suit by some of the reversioners 
contesting alienation by widow, if res judicata 
against other reversioners —See HINDU LAW, 

Reversioners, 22 a. 3S2 = a.w.n. 1900, 118 . 

Between co-defendants —HINDU DAW— 
Widow, 5 A.L.J. 367 = A.W.N. 1908, 173 = 30 
A. 394. 

Decree for rent—Relationship of landlord and 
tenant— Hes judicata — See LANDLORD AND 
TENANT—General, 10 Ind. Gas. 363. 

Civ. Pro. Code, s. Res judicata —Under 

whom they or any of them claim—Mortgagee 
not representative of mortgagor —S, 13 of the 
<3iv. Pro. Code, must be interpreted as if, after 
the words “under whom they or any of them 
claim,” the words, “by a title arising subse¬ 
quently to the commencement of the former 
suit ” were inserted —MORTGAGE—GENE¬ 
RAL, 8 A. 321 = A.W.N. 1886, 101. 

Suit for redemption instituted by the head 
of a joint family dismissed—Subsequent suit 
lor redemption by other members whether 
barred by rule of—See MORTGAGE—REDEMP¬ 
TION, 8 O.G. 233. B. 

0. YIII—91 


Res Judicata—continued. . 

-8.—Parties—concfwded. 

Decree against Kamavan—Suit by Anandra- 
van—Res judicata—See PARTIES TO SUIT— 
ADDING PARTIES TO SUITS, lO M. 322. 

Partition suit—Parties in subsequent suit 
arranged on same side in previous litigation— 
Effect—PARTITION—GENERAL, 7 A.L.J. 
451 = 6 Ind. Gas, 692 = 32 A. 469. 

Suit by mirasidars against co mirasidars for 
partition—Former decree declaring impartibi- 
lity of lands of village, binding na'ure of —See 
PARTITION—Right to Partition, 4 M.H. 
C. 285. 

5ee Possession—Suits for Possession, 

7 O.G. 122. 

4 

-9.—Relief not granted. 

{V)—Former 6uit—Relief sozeght and refused 
— Second suit. —A second suit, does not lie for 
relief sought and refused in the former suit the 
decree wherein stands unreversed- Sardar 
WASAWA Singh v. amir, 79P.R. 1887. 

(2) — Decision on erroneous view of law —Res 
judicata.—A decision is no iesB & res judicata, 
because it may have been founded on an errone¬ 
ous view of the law, or a view of the law which 
a Pull Bench has subsequently disapproved. 
GOWRI KOER v. AUDH KOER, 10 C. 1087. 
IF., 1 C.W.N. 687, 28 C. 318, 14 C.P.L R. 109; 
R., 2 O.G. 261. 5 0.0. 181, 8 O.G. 37. 44 P.R. 
1908; D., 1 C.L.J. 176 = 9 C.W.N. 466 = 32 C. 
749.] 

(3) — Civ. Pro. Code, 1859, ss. 2, 7— Otnissiorp 
to suit for portion of claim. —The omission to 
sue for portion of a claim is fatal to a subse¬ 
quent suit for the portion omitted. NB.—In 
this case leave was granted to the plaintiffs to 
apply to the Court below for a review of the 
decree passed in the former suit. Vyasrav 
BaLAJIv. SUBHAJI NARAYAN, 5 B.H.C.A.C. 
173. 

(4) —Civ. Pro. Code, 18S2, s. 158—DismM- 
sal of suit under this section, effect of—Gift of 
land out of holding to absentee relation — 
Whether shamilat included—Intention of parlies 
—Status of full proprietor, —The dismissal of a 
suit under s. 158 of the old Civ, Pro. Code, 
operates as res judicata in respect of the right 
of the plaintiff to recover by any subsequent 
suit the property sued for in the first suit. 
The ancestors of the plaintiffs and defendants 
originally owned a joint holding in equal shared. 
The plaintiff’s branch, however, remained 
absentees for a long time. Their suit to recover 
their half share of the bolding and of shamilat 
was dismissed in 1891^ In 1897. defendants 
voluntarily gifted about 29 beghas to the plaint¬ 
iffs out of the original holding. This area 
constituted about l/5ch share of the whole hold¬ 
ing. On a subsequent partition of the shamilat 
land, the area falling to.the share of the holding 
was allotted to defendants without giving plaint¬ 
iffs any share. Plaintiffs thereupon sued for 

possession of one-hAlf.share of the sAamifatarea 
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-9.—Relief not granted—continued. 

;%l]otted to defendants. Held (1), that plaiotiSs 
were not entitled to one-balf share, as tbeir 
suit for the shaviilat was dismissed in 1891; 
(2) that, in consideriog whether the gift to 
plaintiSs in 1897 included the corresponding 
share of shamilat, what the Court bad to look 
to was the intention of the parties, and as the 
mutation proceedings showed that plaintifis 
were restored to the position of full proprietors 
is respect of l/5th share in the holding, they 
were ent tied to l/dth share in the shamilai 
allotted to the holding. MUHAMMAD v. 

mussammat Imam Khatun, 23 P.L.R- 1912 
-37 P.W.R. 1912. (113 P.R. 1902. 34 P.L R. 
1902, D.) 

(5) —Suit to enforce a document—Decision re¬ 
lating to the document in a former suit between 
the ’parties. —Where the suit was brought to 
enforce a document, which was held in a 
former suit to have no efiectual binding power 
over the estate in question and not to afleot it 
in any way as between the parties, held that 
the suit was barred by the rule of res jiulicata. 

DuRGA Prasad Lahiri Chowdhuui v. 
Srimati Sashibala Debi, M.W.N 1912, 73, 
P.C.=^9 A.L J. 165=^15 G.L J. 180 = 14 Bom. 
L R. 177 = 16 C.W.N. 603 = 14 Ind. Cas. 
463. 

(6) — Appeal—Judgment conclusive -Pendency 
of appeal~“Stay of execution—Review. —A judg¬ 
ment of a Court of competent jurisdiction 
upon the .same cause of action is conclusive 
between the same parties in a subsequent suit 
brought in another Court, notwithstanding the 
poudcDcy of an appeal against it; but if the 
Judge passes a decree in the subsequent suit 
for the plaintiff, be may, upon applicatioui stay 
the execution of it, until the appeal is decided, 
and if the decree in the former suit should be 
reversed, he may entertain an application for 
tho roview of his own decision in the sub¬ 
sequent suit- Bulkiram NATHURAM V. 
THE GUZEBAT MERCANTILE ASSOCIATION, 

Limited, 4 B.H C.A. C, 81, 

(7) —Suif for possession—Proper tssria left 
untried—Fresh suit — Special appeaf.—In a 
suit to recover lands to which the plaintiff is 
entitlod, if the Court gives him a decree for 
such lands without trying the proper issue, 
the proper course for the defendant is to appeal 
specially to tho High Court and not to bring a 
fresh suit for tho determination of the issue 
which was loft untried in tho former suit. 

jugqessur nundke v. Chunder GOBIND 
StNGH, 9 W.R 524. 

(8) —Civ. Pro. Codecs. IS-Suit for main¬ 
tenance — Prayer for future maintenance^ res 
judicata—Where a person entitled to main¬ 
tenance not contended with asking for a decla¬ 
ratory decree has asked for a decree relating to 
future maintenance, bo cannot thereafter bring 
A separate suit to recover arrears of luainten- 
anoo even though the former decree omitted to 
speoify aoy fiz^ date for tho annual payment 


Res Juc/ica/A—continued. 

- 9. —Relief not granted— continued. 

of such maintenance. VENKANNA v. AlTAMMA^ 
12 M. 183. (7 M.80. D.) [F., 22 M. 175; R.. 4 

M.L.T. 330.] 

{9)—Expl. 3. s. 13. Act XIV of 1882, Civ. 
Pro. Code—Prior suit for possession and mesne 
profits —Ex parte decree for possession only— 
Subseqent suit for same mesne profits and for 
mesne profits for a subsequent period* —The de* 
cree in a prior suit for recovery of possession and 
for mesne profits prior to the institution of the 
suit awarded possession, but was silent as regards 
mesne prohts. Whereupon the plaiotifi brought 
a subsequent suit wherein he claimed both 
mesne profits prior to the institution of the 
first suit and also mesne profits for a period 
subsequent to that suit, held, that the claim for 
mesne profits prior to the institution of the 
firstsuit was barred. (17 C. 968, D ) [R., 21 A, 
425 = A.W.N. 1899. 153. 25 B. 115; D., 5 O.L J. 
192 = 34 C. 223]. There is neither reason not 
authority for saying that Expl. 3, s. 13, is meant 
only to bar so much of the claim as is expressly 
dealt with in the judgment but is not referred 
to expre.ssly in the decree. If any matter is 
expressly dealt with in the judgment, the 
principle of res judicata would apply to it, not¬ 
withstanding that tho decree does not refer to it 
expressly. If the object of Expl. 3 was merely 
to prohibit tho trial in a second suit of an 
issue already tried and determined in a former 
suit notwithstanding the absonoe of any allu¬ 
sion in the deoree to the matter so dealt with, 
Expl. 3 might as well have not been given* 

JnuN Das Osital v. durga Pershad- 

ADHIKARI, 21 C. 252. [R., 21 A. 426 = A.W.N. 
1899, 168 ; 25 B. 116 ; D.. 5 C.L.J. 192=34 0. 
223]. 

(10) —(^uesfion advisedly left undecided »n 
prior suit.—Whore, in a prior suit, the CourtSi 
finding themselves unable to come to a deoision, 
by reason of errors of form in the frame of thq 
suit, refrained from deciding the main point 
in the oase and loft it to the plaintiff to bring 
a fresh suit properly framed, such question, 
having been advisedly left undeoided in the 
former suit, could not be said to have beeh 
heard and finalljf decided within the meaning 
of s. 13 of the Civ. Pro- Code, and would not be 
re^ judicata. RAM CHARAN BUHARDAR ▼. 

Reazuddin, 10 C. 856. [R., 14 B. 81 ; 3 0.0. 
273 ; D., 25 B. 116.J 

(11) S. 13. Expl. 3, Act XIV 0/1882 (Civ. Pro. 
Code) —Tormififliion of swif by the plaintiff 
being allowed to xoithdraw if without leave to 
bring a fresh one, effect of —Expl- 3 of s. 13, Oiv. 
Pro. Code, contemplates a decree being passed, 
which does not expressly grant the relief claim¬ 
ed. Where a suit terminated, by the plaintiff 
being permitted to withdraw it without leave to 
bring a fresh one, held, that it did not bar a 
subsequent suit in which the same matter was 
in issue. KAMINI KaNT ROY v. RAH NATH 
CHUKKERBUTTY, 21 0. 265. 
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-9.—Relief not grsLnted^conlinued, 

(12) — Act VIII of 1859, s. 97. proceeding strik¬ 

ing off suit not a withdrawal under—Suit struck 
off without determination cannot bar subsequent 
suit as res judicata.—The previous decision 
which the defendant in this suit set up as estop¬ 
ping the plaintiff from proceeding with the pre¬ 
sent suit was not a decision in favour of the 
other party, but one merely recording that, as 
the process of the Court could not reach one of 
the defendants, the Court, for that reason, put 
au end to the suit. The defendant could there¬ 
fore not avail himself of such judgment by way 
of a plea of tes judicata^ since there was no 
determination in favour of one party or the 
other. It was sought to treat the case as one 
of withdrawal under s. 97 of Act VIII of 1859, 
but, as plaintiS in that suit never withdrew 
from the suit either with or without the leave of 
the Court, s. 97 was held to have no applica¬ 
tion. LucKHEE Ram Doss v. Joy Sunkur 
GOOHO, 7 W.R. 236. [J2., 6 B. 482.} 

(13) — Matter decided by lower Court, not 
dealt with by appellate Court, —When the deci¬ 
sion of a lower Court is appealed to a superior 
tribunal, and that tribunal for any reason does 
not think fit to decide the matter it is left an 
open question, and the matter will not be res 
jtidicata in a subsequent suit, Chunder GOO* 
MAR MITTER V. Sib Sundari Dassee. 8 C. 
631 = 11 C.L.R 22 [R., 5 C-L.J. 653 ; D., 4 N. 
L.R. 98.] 

(14) —-Speciflf appeal rejected—Findings of 
lower Court — E^ect. —In a special appeal, the 
general affirmation of a judgment below can 
only be on the points raised by the special ap¬ 
pellant. By rejecting a special appeal, it does 
not follow that the High Court necessarily 
affirms all the other findings of fact or of law 
which the lower appellate Court may have in¬ 
cidentally come to. Shaikh ahmed Hossein 
T. MUSSAMUT BANDEE. 13 W.R. 91, 

(15) —Res judicata— Question raised but not 
decided in previous suit — Title—Leave to bring 
fresh suit. —In a suit between A and B, a ques¬ 
tion of title was raised and decided in B’s favour 
in the Court of first instance, but, on appeal, 
the Judge refused to go into it. saying that B 
might bring a fresh suit. Held that a subse¬ 
quent suit by B raising the same question was 
not barred as res judicata. EmamOODBEN 
SOWDAGHUB V. SHAIK PUTTEH ALI, 3 C.L,R. 
M7. (12 W. R. 43, P.C., D.) [R.. 3 O. C. 273, 
2 O.G. 303.] 

(16) — Pro. Code, 1882, s. 108—Ex parte 
decree, dismissal of application to set aside— 
Suit to set decree aside on ground of fraud, main- 
tainability of.—An application made by the 
present plaintiff under s. 108 of the Civ. Pro. 
Code, to set aside an ex parte decree obtained 
against him by the defendant was dismis¬ 
sed on the ground of limitation. He there¬ 
upon brought the present suit fora declaration 
that the ex parte decree and the proceedings 
relating to it were null and void as having been 
obtained by the exercise of fraud* The decree 


Res Judicata—continned 

-9—Relief not granted— continued 

of the Court of first instance dismissing the 
suit as not maintainable was set aside by the 
lower appellate Court, and the High Court 
agreed with the latter for the reason that the 
application under s. lOS, Civ. Pro. Code, 1882, 
has never been beard on the merits and that 
the special grounds for the present suit were 
never considered by the Court. DWARKA 

Prasad v. Lachhoman Das, 21 A. 389= 
A.W.N. 1899. 67- [R.. A.W N. 1902, 187.] 

(17)—Suif on mortgage against Hindu widows 
and reversioners—Description of property. —In 
a suit by tbe father of the appellant on a 
mortgage against a Hindu widow, the mort¬ 
gagor, in which tbe plaintiffs in the present 
suit joined as defendants on tbe ground that 
they were the reversionary heirs of the mort¬ 
gagor’s deceased husband, the mortgaged pro¬ 
perty was described simply as “ Mouzah 
Bhatta,” But in the schedule to the plaint, 
the property was described as “ Mouzah Bhatta 
W5fi with that is, “Mouzah Bhatta 

Kurim and Mouzah Mokundpore Bhatta.” 
The prese::t plaintiffs, the reversionary heirs of 
the mortgagor’s deceased husband, sued the 
appellant for adjudication of tbeir right to, and 
possession of, eight annas out of the entire 
sixteen annas of Mouza Mokundpore Bhatta 
and the appellant contended that the present 
suit was res judicata. Held that in the first 
suit tbe Court was called upon to adjudicate 
upon the property as described in the body of 
tbe plaint, and not as described in tbe sche¬ 
dule annexed thereto, and that the question 
in the present suit was not therefore res judi¬ 
cata. Het Narain Singh v. Ram Pershad 
Singh, 7 C.L.R. 404, P.C. 

{\Q)—Arbitration — Refusal to file awards 
Validity of award — Decision as fo—The refusal 
of an application to file an award is not a deci¬ 
sion as to the validity of the award, MOHAM¬ 
MED NAWAZ Khan v alam Khan, 70 P.R. 
1891, P C. = 18 I.A. 73 = 18 C. 414 = 6 Sar. 26. 

(19)—Civ. Pro. Code, 1882, s, 13, ExpL HI 
( = 3 11 Expl. V, new Code)—“ Relief claimed,'' 
meaning o/—Res judicata—Swif for possession of 
land and for part and juture mesne profits —De¬ 
cree silent as to future mesne profits--Subsequent 
suit for same not barred,—The words “ relief 
claimed” in Expl. Ill to s. 13, Civ. Pro. Code 
apply only to something which forms part [ot 
the “claim” strictly so called, i.e., something 
which the plaintiff may claim as of right, 
something included in his cause of action, * and 
which, if he establishes his cause of action,’ 
the Court has no discretion to refuse. The 
words do not include something which the 
plaintiff cannot in the suit claim as of right 
but can only claim in the sense of appeal to the 
discretion of the Court, and which the Court 
may refues in tbe exercise of its disoretion on 
grounds of general expediency or otherwise, 
even if the cause of action is fully established. 
Where, therefore, in a suit brought for the 
possession of land, the plaintiff claimed past 
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-9.—Relief not gv&nted--concluded. 

and future mesne pro6ts, the mere omission 
of the Court to adjudicate as to the claim for 
the future mesoe profits, will nob, by reason of 
Expl. in of s. 13, Civ. Pro. Code, bar a subse¬ 
quent suit for the future mesne profits accru¬ 
ing duo after the institution of the former 
suit, because under 8. 211, Civ. Pro. Code, it 
is purely in the discretion of the Court to grant 
or refuse such profits. RAM Dayal v. MADAN 
MOHAN T.AD. 21 A. 425, F.B.-A.W.N. 1899. 
153. (17 C. 96R. 21 C. 252. 4 B L R. 113. 19 B. 
532, 4 M. 308: R . 14M. 328; Disc , A.W.N. 1884 
159 Overruled) [E., 32 C. 128; R., 2 N-L.R. 
91- D., 25 B. 115. 34 C ;223 = 5C L.J. 192, 30 
A. 2i5 = 5 A.L.J. 192 = A.W.N. 1903. 96.] 

{ 20 )—Ss. 13, 211.244, Civ. Pro. Code, 1882, 
—Recovery of possession of immoveable property 
and mesne profits, suit for—Decree—Mesne 
profits subsequent to date, of suit, suit for. — 
211 is nob imperative or obligatory; it is merely 
discretionary. Under s. 211 of the Code of 
1882, the Court, in a suit for the recovery of 
possession of immoveable property and mesne 
profits, can award mesne profits cither up to 
the date of the institution of the suit or up to 
the date of delivery of possession. Where a 
decree, in a suit for land and mesne profits, is 
silent as to mesne profits between the date of 
the institution of suit, and delivery of posses¬ 
sion, a separate suit will lie for such subsequent 
mesne profits. Such a suit is not barred by 
ss. 13 and 244, Civ. Pro Code. MON MOHUN 
SIRKAR V. THE SECRETARY OF STATE FOR 

India in Council. 17 C. 968. (2 I. a. 219, 8 
0 178. 10 W.R. 486.13 W.R. 15. P.B., 1 B.L. 
R. A.C., R.) fP., 19 B. 632,21 A. 425 = A. 
W.N 1899, 153. 32 C. 118. Cited. 29 P.R. 
1902 = 83 P.L.R. 1902; R., 19 0. 615. 25 B 
115. 15 M.LJ. 462.5 A.L.J 192 = A.W.N, 
1908, 96 = 30 A. 225 ; Diss., 24 B. 149 ; D., 21 0. 
252, 6 C.L.J. 192 = 34 C. 223.] 

(21)—S. 13. Exp. HI, Civ. Pro. Code, 1892, 
Claim for mesne profits, omission to grant—A 
subsequent suit for mesne profits for a period 
subsequent tofirst suit. —Where a claim for 
mosno profits for a certain period and for those 
subsequent to date of suit was asked for in the 
first suit between the parties and the Court 
omitted to grant the .subsequent profits and 
the decree was silent as to it, a second suit for 
mesne profits for a period subsequent to the 
institution of the first suit cannot be said to bo 
barred by the rule of res judicata contained in 
this section. G. S. Hays v. Padmanand 
Singh. 32 C 118. (17 G. 968. 21 A. 425. 19 B. 
532, 14 M. 328. F.) [F., 2 N.L.R. 91.] 

-10.—Rea judicata io execution proceed¬ 
ings. 

See Civ. Pro. Code, 1903. s. 47, 

See Civ. Pro, Code. 1903, o. XXL 
See Execution of Decree. 

See Right of Suit—Execution of 
Decree. 


Res ./i/J/ca/a—continued. 

-10.—Res judicata in execution proceed¬ 
ings continued, 

(1) — CotiSifUcfioH of decree — Erroneems 
orders. —Although a decree does not in terms 
give a certain relief, yet, if it is construed in 
orders passed upon it as having given that 
relief, it is not competent to the (lourt, on a 
subsequent application, to treat those orders as 
erroneous and put another construction on the 
decree. VENKATA NARASIMHA NAIDU V. 

Papamma. 19 M. 54 = 5 M.L.J. 228. [P .,26 
M. 289, 24 M. 633= 11 M.L.J. 4.32 ; D. 17 
M.L.J. 423. 48 P.R. Iu00= P.L.R. 1900. 
p. 418.] 

(2) —Res judicata—Dismissal 0 / suif or execu¬ 
tion application on ments and on other ground 
—Bar of subsequent suit or application as re¬ 
gards same right.—The dismissal of a suit or of 
an application in execution proceedings will 
operate as res judicata when such dismissal is 
consequent upon an adjudic ition of the right 
litigated between the parties. The fact that 
the dismissal of the applioation or suit was con¬ 
sequent not only upon the adjudioatiou of the 
right litigated but also upon another ground, 
cannot entitle the parties to re-open the ques¬ 
tion of right thus adjudicated upon. VENKATA- 
PPIAH V. Jaqannadha Rao, 12 M.L.J. 24. 

(3) — Execution of decree —Anpficafions for exe¬ 

cution of declaratory decree erroneously granted 
after notice—Subsequent application, whether 
can be objected to. —A decree declared that de¬ 
fendant was bound to pay plaintifia certain sum 
per annum. Several applioations weremado by 
plaiutif! for execution ot the decree. All the 
applications were granted after notice to the 
defendant. On a subsequent application for 
execution, defendant objected that the dcoree 
was not capable of execution. Held that the 
previous orders had determined, whether right¬ 
ly or wrongly, that the decree was executable. 
As the judgment-dobtor bad notice of tbeapplw 
cation on which those orders were passed, he 
was bound bv thorn. SUBRARAMIER v. NAG- 
AMMAL. 24 M. 683. (19 M, 54. 8 I.A. 123, 8 C. 
51 F.) [H., 27 P.L.R. 1905.] 

(4) — Application of principle 0 /, fo execution 
proceedings. —Although the use of the expres¬ 
sion Res judicata ** in the oaso of execution 
proceedings is net strictly correct, orders in 
execution proceedings are governed by prinoi- 
plos analogous to tho^o of res judicata and are 
binding, if not appealed against, in subsequent 
proceedings cn the samo suit. Their binding 
force depends, not upon s. 13, Civ. Pro. Code, 
but upon general principles of law. IRRABAM 
Bamralav. Imam Din, U B R. 1907, Civ. 
Procedure. 1 = 14 Bur. L.R, 39. (3 A. 141, 
173,6 A. 269, 8 C. 61, 11 I.A. 181, U.B.R.. 
1897—1901, Vol. II, '252. R.) 

(5) —S. 13. Civ. Pro. Code, 1882 ( = s. 11, Ciu. 
Pro- Code, 1908)—Res judicata tn rxccufion— 
Execution of decrees. —Tho plaintiffs obtained 
a money docrco against T and D personally and 
as legal repco^ontatives of thoir brother S. lu 
execution, plaintiffs sought to attaoh and sell 
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-10,—Res judicata in execution proceed¬ 
ings— coyiUnued. 

certain lands of S, and though the defendants 
were served with notices, they failed to appear, 
and the Court, considering suo moiu that the 
Dekban Agriculturisis Relief Act did not apply, 
ordered the sale of S’s lands. T and D did not 
appeal within the lime alloweu but hied a suit 
for a declaration ibat S’s lauds were not liable 
to sale by reason of s. 22 of ihe Dekban Agricul¬ 
turists Relief Act. Held that the order to sell 
S’s lands was final and cannot be sec aside, 
and the present suit, was res judicata by reason 

thereof. Wahdumal Dharamdas v. Tharo, 
3 S.L.R. 133 = 4 Ind. Cas. 478. (a C. 51, 6 D. 

64, 19 M 54, 21 A. 148, F.) 

(6) —Ciu. Pro. Code, s. 13, Expl. 11—Applica¬ 
bility of the rule of res judicata to proceedings in 
execution. —Where a person, on his own appli¬ 
cation, was joined as a respondent in an appeal, 
but failed to take any steps by way of detence, 
on the suit having been remanded for re-trial 
on the merits, wbereHS, if be bad chosen to do 
so, be could have filed a written statement rais¬ 
ing any defence which be bad or ihooghc be 
bad, it was held nob to be open to him to raise, 
on the plaintifi proceeding to execute the decree, 
such objections as be could have previously 
raised by way of defence in tbesuit itself, The 
case would fall within the principle of ezpl, II 
of s. 13 of the Civ. Pro. Code. Although s. 13 
may not in terms apply, by reason of the 
matter not having been decided in another 
suit, still principle of law underlying s. 13 
has to be applied to proceedings in execution 
of decrees. KiSHAN S\HAI v. ALADAD, 14 
A. 64 = A.W N. 1891,221. i6 A. 269, P.C , F.) 

[D., 19B. 821.J 

(7) — Execution of decree — Orders passed in 

the same application — Finality. —Orders, passed 
in the same application for execution between 
the same parties, are final so far as that appli¬ 
cation is concerned. Where, therefore, a Dis¬ 
trict Judge, on appeal, disallowed all the ob¬ 
jections raised by the judgment-debtor to the 
execution of a decree, and such order of the 
District Judge was not appealed against, his 
successor in office could not, on an appeal aris¬ 
ing out of subsequent order of the lower Court 
in the same proceedings, reopen the question 
already decided by his predecessor and direct 
the disposal afresh of all the objections origin¬ 
ally urged by the judgment-debtor. Hallabh 
SHANKAR V. NaRAIN SINGH, 3 A. 173. [R., 

U.B.R. 1907, Civ. Pro. Code, 1 = 14 Bur. L.R. 
36.] 

Execution of decree —Res judicata.—An 
unappealed, and hence final, order, deciding 
that an execution application has been barred 
by limitation, will operate as a bar to execu¬ 
tion upon a subsequent application for execu¬ 
tion of the same decree. Qucere. —Whether 
the principle of judicafa, aa enunciated in 
s. 13, Civ. Pro. Code, applies in all its gener¬ 
ality to proceedings after decree ? Bandey 

Karim v. romesh chunder Bundopa- 
LIirA, 9 C. 65. [R., 14 B. 206.] 


I Res Judicata — crntinued. 

-10.—Res judicata in execution proceed¬ 
ings— continued. 

(91 —Decision of Court in execution, nature of. 

— The decision of a Court in execution is res 
judicata between the parties. Where the very 
same contentions were raised, in a former 
application bo execute the decree in question, 

' before the Suburdinaie Jedge, and wereover- 
' ruled, and the order was that the decree be ex¬ 
ecuted, held, that as there was no appeal pre¬ 
ferred against that order, it became conclusive. 
FLTTEH NARAIN CHOWDHRY V. CHANDRA 
NARAIN CHOWDHRAIN, 20 C. 551. l8 C. 61, 
R.) (R.. U.B R. 1907, l.st Qr.. Civ. Pro. 

Code, p. 1 = 14 Bur. L.R. 35.] 

(lO)— Execution proceedings. — The legality 
of previous proceedings cannot be questioned 
in subsequent proceeaings. Where a previous 
applicatiun lor executiou was made before a 
Court having juribdicticn to entertain it, and 
its decision was never reversed, /reZatbat such 
order could not be impeached in a subsequent 
applicaoiou as not having been made in accord¬ 
ance with law. SHUJAAT ALI v. AJUDHIA 
Prasad, A.W.N. 1882. 151 

(ID — Res judicata— Execution proceedings, 
•—Where the question raised in the present 
execuiioo proceedings was heard and adjudi¬ 
cated upon in previous execution proceedings, 
and no appeal was preferred from the decision 
thtn passed, held that the same matter could 
not be raised in the present execution proceed¬ 
ings. Sheo Sahai v. NAJAF khan, A.W.N. 
1882, 12S. 

(12) — Decree —Order rejecting objection to 
execution not appealed against — Re-opening ques¬ 
tion. —A person who has not appealed Irom 
an order rejecting her objection and directing 
execution of the decree to proceed, is not 
entitled to re-open a question already decided, 
and with reference to wuich she allowed her 
right of appeal to pass away. RaneB 
Emamun V. Ranee Moradun, 5 W.R. Mis, 
14. 

(13) — Order to sell properties in certain order 

— Subsequent application not to sell property in 
that oraer —Rcs judicata.—Where, upon an 
objection to an application for execution of a 
decree, au order was made directing that the 
properties afiected by the decree should be sold 
in a certain order: Held, that the same ques¬ 
tion could not be re-opened upon a subsequent 
application for execution to the same decree. 
Murdidhar V. GOMA, 5 Ind. Cas. 210 = 7 A. 
L.J. 401 (A.W.N. 1891, 33. F.: 4 A.L.J.400. 
A.W.N. 1907, 163, A.W.N. 1897, 29, R.) 

(14) — Execution of decree —Res judicata— 
Civ. Pro. Code, s. 244.—The principle of res 
judicata is applicable to execution proceedings 
in the same manner as to suits. Hence, where, 
upon an objection to an application for execu¬ 
tion of a decree, an order was made under 
s. 244 of the Civ. Pro. Code, directing that the 
villages affected by the decree should be sold in 
a certain order, and that order remained 
unappealed, thereby becoming final, held, that 
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-lO.-^Res judicata in execution proceed* 

logs— conunuedt 

the same question could not be re-opened upon 
a subsequent application for execution of the 
same decree, but that execution must proceed 
upon the basis of the order referred to above. 

Nageshar Prasad Singh v Sri Niwas 
PaNDE.^A.W.N. 1891, 33. 

(16)—Res judicata— Mahomedan Law — Effect 
of wife's conversion to Christianity—Her re¬ 
conversion to Muhammadanism—Execution of 
decree—Meaning of dissolution of marriage — 
Civ. Pro. Code, 1909, s. 11- —Where execu¬ 
tion of a decree for custody of wife was refused 
on the ground that her conversion to Christianity 
dissolved the marriage, and the decree-holder 
again applied for execution, contending that bis 
marital rights were revived by her re-conversion 
to Muhammadanism, and that the term used in 
the original text of Mahomedan Law in case of 
apostacy means suspension or separation and 
not dissolution : Held, that the decision in the 
previous litigation bars the subsequent applica¬ 
tion for execution and the new contention. In 
applying the rule of res judicata, words of the 
former judgment are to beused in their ordinary 
sense: Such words as " the marriage is die 
solved” can only have one meaning in English 
viz., that the marriage tie has ceased to exist. 
iMAMUD DINv. NUR DlN, 39 P.W.R. 1910 = 

6 Ind, Cas 665 = 77 P.L R. 1910. (85 P.R. 

1906, F.-, 132 P.R. 84, R.) 

(16)—Ss. 13 and ‘244— Civ. Fro, Code, 1882, 
—Decree against administrator—Executioii of 
decree against administrator — Sale by admini- 
strator with sanctioti of Cowrf under s. 257 A — 
Such decree and sale binding on successor^ 
Fraud or collusion — Procedure in creditor's suif 
against administrator — Court Fees Act (VII of 
1870), s. 7, cl. V.—Defendant brought a suit 
against the former administrator of a deceased 
person’s estate in respect of adebt due from the 
estate and obtained a decree. In execution of 
the decree, the administrator executed a sale- 
deed conveying a portion of the deceased's estate 
in satisfaction of the judgment-debt, with the 
sanction of the Court under s. 257 A. The 
successor of such administrator brought the 
present suit in a First Class Subordinate Judge's 
Court, to sot aside thedecree obtained by defend¬ 
ant against the former administrator, as also 
the sale in pursuance of such decree in exoou* 
tion, alleging that they were not binding on 
her. and that the only remedy of the defendant 
was to apply for rateable distribution under 
8. 282 of the Indian Succession Act and not to 
apply for execution. It was found that neither 

the deoree nor the sale was vitiated bv fraud or 

% 

collusion. Held, (1) that the position of 
an executor or administrator of a deceased 
person’s estate is analagous to that of the She- 
bait of an idol; the administrators form a 
continuing representation of the estate and 
that, therefore, a deoree had against such re¬ 
presentative would bind his successor, in the 
absence of fraud and collusion. (2 I. A. 145, P.C* 
= 23 W.R. 263 = 14 B.L.R. 450, Appl.) (2) that 
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-10.—Res judicata in execution proceed- 

ingi—continued, 

though the proper way for executing the decree 
might have been to apply tor rateable distribu¬ 
tion, still,as the decree was, asa matter of fact, 
executed and the sale deed was obtained in ex¬ 
ecution, such execution and sale thereunder ao- 
quired the force of res judicata under ss. 244 and 
13 of the Civ. Pro. Code, in the absence of fraud 
and collusion, which did not exist in this case. 
Case in which it was pointed out that Mofussil 
Courts ought to treat a suit, by the creditor of 
a deceased person’s estate against an adminis¬ 
trator representing the estate, as an adminis¬ 
tration-suit and ask the plaintiS to amend the 
plaint on that basis. If the plaintiff is not 
willing to amend the plaint, and if the claim 
is proved, the Court ought to pass a deoree 
simply declaring tbo existence of the debt and 
of the right of the pUintifi to obtain satisfaction 
thereof in due course of administration, so that 
one creditor may not have an undue advantage 
over another. A preliminary objection was 
taken, that no appeal lay to the High Court, 
on the ground that the claim was valued at 
Rs. 640 for the purpose of computation of Court- 
fees and that the suit being one for a declara¬ 
tion and consequential relief, was not excepted 
from the operation of s. 9 of the Suits Valua¬ 
tion Act| and that, although possession was 
sought for, that relief was prayed for as conse- 
quoutial to the principal relief of declaration 
and the setting aside of the sale. Held, that 
tbo suit fell within the scope of s. 7 of the Court 
Fees Act, and that the real value of the property 
being mere than Rs- 5.000, an appeal did lie 
to the High Court. Bai Meuer BAI v. MA- 
GEN Chand. 29 B. 96 = 6 Bora. L.R. 853. 
[Expl., 32 B. 391 = 10 Bom. L.R. 519 ; 31 

B, 73, 8 Bom. L.R. 885.] 

(17)— Execution of decree—Principle of res 
judicata as applied to execution proceedings— 
Succession certificate Act (VII of 1989), s- 4. 
The principle of res judicata applies to prevent 
parties raising a second time iu the same suit, 
or in the same execution proceedings, an issue, 
which, in that suitor in the execution proce^- 
iugs in the suit, had been previously doterrain- 
od. The principle of res judicafa does not de¬ 
pend for its application upon the question 
whether the decision which is to be used as an 
estoppel was a right decision or a wrong deci¬ 
sion in law or on facts. A defendant respond- 
eut cannot avoid the application of the princi¬ 
ple of res judicafa by saying that ha did not 
appear at the trial of the suit, and a plaintiff, 
who has got an ex parte decree, on proof of his 
title or on failure of the defendant to prove a 
defence, the onus of proving Which was on him, 
cannot be deprived of the lull benefit of the 
deoree which be has obtained by the fact that 
the defendant did not appear in Court to pro¬ 
tect his own interest. BEHARI LaL v. MAJID 
ALI, 24 A. 138 = A.W.N. 1897, 29, (6 A. 969, 
R.) [R.. 6 O.C. 251; F.. 76 P.R. 1905=»193 

P.L.R, 1905; D„ 90 P.R. 1902 = 20 P.L.R. 
1903.] 
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ings—con^inticci. 

(18) — Civ. Pro. Code, S6. 13, 158 —Applica¬ 

tion for execution struck ojj for non-payment of 
talbaoa—Subse^nent application for execution 
not barred. —Where an application for the ex¬ 
ecution of a decree is struck ofi the file on an 
adverse decision on law or on the merits, the 
order, if not set aside on review or appeal, will 
operate as res judicata. Bat where the appli- 
catioD is struck off, merely because talbana has 
not been paid, or because some other step is 
not taken, the order d'es not bar a further 
application. BlJAl SINGH v. HaiyaT BEGAM, 
A.W.N, 1889. 163. [D., 12 A. 392, E.B. ; 

Cons. 15 A. 49.] 

(19) —Ss. 13, 278, 283, C;y. Pro. Code, 1882 
—Execution of decree —R-es judicata— Attach- 
ment,objection against —Fresh suit. —The plaint¬ 
iffs obtained a decree on the 19tb December, 

1899, against A. G., adopted sou of H.S., and 
another against H. S. on the 29th June, 1900. 
On 2l3t May, 1900, before the second decree 
was passed, H. S. mortgaged his house to 
R D. ; H.S. died in October or Movember, 

1900. leaving A.G., his heir and representative. 
On the decree-holder’s attaching the house in 
execution of the second decree, the mortgagee 
objected, aud his prior rights as mortgagee 
were recognised and his objection allowed on 
6th February, 1902. In these proceedings, the 
prohibitory order directing the judgment-debtor 
A.G. to refrain from transferring the house 
recited that the order was issued as the first 
decree had not been satisfied and the mortgagee 
in objection stated that the hou^e had been 
attached in execution of the first decree. The 
order allowing objection recited that “decree- 
holders obtained their decree on 29th June, 
1900.” No suit was filed to set aside the order 
passed on the 5th February. 1902. The decree- 
holders applied for execution Of the first decree 
and again attached the house. The mortgagee 
again filed an objection which was allowed 
on tbe 13bh November, 1906. On the 6th 
August, 1907, the decree-holders filed a decla¬ 
ratory suit attacking the mortgage. Held, 
that, since the order of tbe 5th February, 
1902, was still in force against the plaintiffs- 
decree-holders, the suit must bo dismissed. 
That the order was res judicata as regards the 
second decree, and it was equally valid and 
binding as regards the first one. RAM Das v. 
MUli Chand, 89 P.L.R. 1909 = 122 P.W.R. 
1909 = 4 Ind. Caa. 970. 

(20j—5.13, Civ.Pro.Code,1682--Judgmentd€bt- 
declared insolvent^Application for execution of 
decree, dismissal of, for loant of jurisdiction — 
jjismissal order not appealed against Fresh 
application for execution —Res judicata.-—An 
application for execution of a decree was reject¬ 
ed by the executing Court (Court of a Dis¬ 
trict Munsiff) on the ground of want of juris¬ 
diction inasmuch as the judgment-debtor had 
been declared to be an insolvent by the District 
Judge. No appeal was preferred a amst this 
tdec and it became final. There wa j > second 
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-10-—Res judicata in execution proceed¬ 
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application for executiou, presented to the same 
Court., of the same decree agaiust the same 
judgment-debtor. Held, that, in the face of 
the final decision, by the ^lunsiff, that his Court 
bad no power to entertain such an application, 
a further application to the same Court to 
execute tbe same decree against the same 
judgment-debtor was barred by the provisions 
of s. 13 of the Code. NabI MuraMMAD v. 
JwALA Prasad, 27A.148= A.W.N 1904, 197 = 

I A.L.J. 572. [Appr., 3 S.L.R. 133.] 

(21) — Execufio7i of decree —Res judicata— 
Liability of judgment debtor to pay interest on 
decretal debt not contested until after several 
applications for execution had been made .— 
Where certain judgment-debtors allowed several 
applications for execution of tbe decree against 
them to be made, in which tbe decree-holders 
treated the decree as bearing interest, and 
orders were passed by the executing Court in 
accordance with those applications. Held, 
that the judgment-debtors could not, on a sub¬ 
sequent application for execution being made, 
object that no interest was payable under the 
decree. GHUDAM MuhAMMAD KHAN v. NA- 
RAIN Dass. A.W.N., 1901, 32. (13 A. 564, 8 C. 
51, R.; A.W.N, 1898, 164, D.) 

(22) —Res Determination of rate of 

interest in execution proceedings—Rate of in- 

\ ierest not to be questioned in subsequent proceed¬ 
ings —Where, after notice to the judgment- 
debtor, the rate of interest payable on the decree 
amount was fixed in tbe course of execution- 
proceodibgs, the rata so fixed could not he 
questioned by the judgment-debtor in subse¬ 
quent proceedings. ADAYAKKAMUAIi v. 

arunachada Chbtty, 12 M.L.J, 97. 

(23) —Ciu. Pro. Code, 1882, s. 13, Expl. Ill 
—Decree ordering possession and mesne profits 
—Execution application for both reliefs — Omis¬ 
sion to grant one relief whether bar to subsequent 
apvlication in respect of it. —A decree was pass¬ 
ed for possession of land and mesne profits, 
The decree-holder applied for execution in res¬ 
pect of both the reliefs. The Court ordered 
delivery of possession and made no reference to 
the other relief prayed for. Subsequently, the 
decree-holder applied for realization of mesne 
profits. Held, that tbe decree granting the 
mesne profits was still in force and effect. 
Plaintiff was entitled to execute it so long as 
it was kept alive. The decree could not be 
superseded by tbe mere omission of tbe Court 
executing it to pass orders on a claim made 
under it. NITYANANDA GantAYET v. 

Gajapati Vasudeva DEVU, 24 M. 681 = 

II M.L.J. 313. [R.,92 P-R. 1902 = 16 P.L. 

R. 1903.] 

(24) — Civ. Pro. Code, 1882, ss. 13, 108, 244, 
255— Execution of decree—Mesne profits, assess¬ 
ment of—Mesne profits, decree for—Not proceed¬ 
ing in execution —Res judicata— What remedy 
open to defendant,—^According to the direction 
contained in a decree,mesne profits were assess- 
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-10.—Res jadicata io execution proceed 

togs— continued, 

0 J in tbe execution department, and an ex parte 
final decree was made. The defendant then 
came in and applied in terms of 8.244, Civ. Pro. 
Code (ldB2)» alleging fraud on the part of the 
decree-holder, and asking that the enquiries 
into mesne prcfica may be re-opened. Held, 
that tbe final decree ascertaining mesne profits 
is res judicata between tbe parties until it is 
set aside, that, although the mesne profits 
were assessed by the executing Court, that pro¬ 
cedure WHS not one in execution of any decree, 
lor it resulted in a final decree being passed in 
continuation of tbe original suit, and that tbe 
remedy open to the defendant was by way of 
appeal from tbe ex parte decree, or by an 
application for review, or under s. 108 of tbe 

Code. Sarat Chandra Roy Chowdhury v. 
Mahomed Khalil Mondol. 5 Ind Cas. 387 
= 11 C.L.J. 501. 

(25) Ss. 13,248, 273, Civ. Pro. Code, 1882— 
Mortgage decree, execution of—Atiachnient before 
execution by a decree-holder against the mortgagee 
—Attaching creditor, how should execute it — 
Mortgagee, substituted in place of — Irregularity, 
not ajfecting the jurisdiction of theCourt.. Acquies¬ 
cence of the judgment-debtor, if cures il ^Omission 
to prefer objection, if creates the bar of res 
judicata.—A mortgage decree is not a decree for 
money within the meaning of s. 273 of the Civ. 
Pro. (Jode. The proper procedure for a decreo- 
botder attaching a mortgage decree is to ask for a 
sale of it, and, if ho succeeds in being the 
purchaser, to apply for execution as purchaser 
of the interest of tbe mortgagee decreo-bolder. 
(16 B. 522, 6 C.W.N. 5, F.) Where a bolder 
of a decree against a mortgagee attached tbe 
mortgage-decree before its execution, got him¬ 
self substituted in place of the mortgagee 
decree-holder,executed the mortgage decree, and 
sold the property in execution, and the sale was 
confirmed, and where the judgment-debtor did 
not object to the substitubion« or to the execu* 
tion of tbe decree by the substituted decree- 
holder, but allowed the execution to proceed, 
and pleaded payment to the substituted decree- 
holder. Held, that although there was an 
irregularity in the procedure, it, was cured by 
the long acquiescence of the judgment-debtor 
and the judgment-debtor is eetopped by his own 
conduct from upsetting the whole procedure. 
(2 T. A. 219, 31 C. 822, in principle.) That 
the judgment-debtor is also barred by the law 
of res judicata from putting forward his present 
plea, viz., that tbe substitution could not bo 
made and that the decree could not be executed 
by the substituted decroa-holdor in the way ho 
did it, which he ought to have taken as a 
ground of his defence when notice under s 248 
was issued on him to show cause why the decree 
should not be executed. (8 I. A. 123, 2J.) That 
the substitution of the decree-holder was 
merely an irregularity and not an illegality 
which did not affect the jurisdiction of the 
Oourt. JOGRNDRA NATH BHATTACHARYA V. 
HIR-NAYAKUMAR MUHURI,2 C.L.J. 498. 
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(26) —Sale of mortgaged property in execution 
of decree—Objection to execution of decree taken 
after part of mortgaged property sold under 
decree—Order absolute—Mortgage—Act IV of 
1882, ss. 88 and 89.—In March 1899, the 
respondent obtiined, against the appellant, a 
decree for sale of oerinin mortgaged property 
under s. 88, Act IV of 1882. The mortgaged 
property consisted of three villages, 0 and 

in the Fyzabad district and N in tbe Bara- 
banki district. On the 6tU May 1889, after 
tbe expiry of the period fixed for payment, the 
respondent applied to the District Judge of 
Lucknow for the execution of tbe deoree by 
the sale of N. and for tbe transfer of the 
decree to Fyzabad in view to the sale of the 
two villages in that district. On the 20bb 
March, 1890. N was sold under the order of the 
District Judge of Lucknow in execution of the 
decree. The two villages in the Fyzabad dis¬ 
trict were attached by the District Judge 
with a view to sale in execution of the decree* 
The two villages were thrice proclaimed for 
sale. On the 3ist January.1891, theappellant 
prayed that the sir land be exempted from 
sale. On the 6th June, 1891. ho prayed for the 
postponement of the then impending sale. 
Proceedings in execution were staved io August 
1892, pending tbe disposal of suits brought by 
the appellant’s brothers in connection with 
the attached villages. After tbe disposal of 
those suits, the respondent, on the 9bh January, 
1895, prayed that tbe prcceedingsin execution 
be revived and continued and the attached 
villages be sold. On the JOth April,1895, the 
appellant presented a petition objecting to 
the proposed sale on the ground that tbe deoree 
was not capable of execution, as the res¬ 
pondent had failed to apply for and obtain an 
order absolute for sale under s. 89, Act IV of 
1832. The objection having been disallowed 
by the District Judge, the appellant preferred 
an appeal against the order of the District 
Judge. Held that, on the principle of res 
judicata, the appellant was precluded from 
objecting to the sale ou a ground which he 
might have raised but did not raise against th^ 
order which was made by the District Judge 
of Lucknow for tbe sale of one of the mort¬ 
gaged villages and against tbe orders which 
were subsequently made by the District Judge 
of Fyzibad for the sale of the remaining two 
mortgrtged villages between 1890 and 1893. 
INAYAT-UL-RAHMAN V. SADIK HUSAlN, 5 

O.C. 251 (B). 

* 

(27) —Hindu Law—Execution of decree— 
Res judicata—Oit>. Pro. Code, 1882, s. 244—G* 
S., the head of a joint Hindu family, made a 
mortgage of some of the joint family property. 
The mortgagee brought a suit on tho mortgage 
and obtained a decree against G. S., without 
making certain members of the joint family 
parties to tbe suit* After the death of G. S.t 
the decree-holder made these members partiel 
to certain execution proceedings. These membete 
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of the joint family subsequently brought a suit 
to have it declared that their shares in the joint 
family property were not liable to sale in exe¬ 
cution of the decree on the mortgage made by 
G. S. Hrli that the suit wouJJ not lie. If 
the plairuid's had raised no objections in the 
execution proceedings, their suit was barred by 
the principle of res judicata, while, if they had 
and their objections had been disallowed, their 
remedy was by appeal against the order dis¬ 
allowing their objections. LOCHAN SiNGH v. 
SANT CHANDER MUKEBJI, A W.N. 1899, 24, 
[Diss., 21 A. 356 ; D., 21 A. 277.] 

(28) —Res judicata— Execution — Order. —A, 
B and C were the proprietors of an estate, and 
they partitioned it under a butwarra by which 
A and B got one share and G the other. In 
1847, A mortgaged his share toB. In 1851, a 
boundary dispute arose between the proprietors 
the result of which was that C surrendered 51.^ 
beegabs. B, the mortgagee of A, took posses¬ 
sion of the beegahs so surrendered under an 
ekrarnama executed by A in order to secure 
the costs of B in the dispute. In 1874, A sued 
to recover possession of a moiety of the lands 
held jointly by him with B, alleging that his 
debts had been paid off by the usufruct while 
it had been held by B. A obtained a decree 
for possession and xoassilat, no specific mention 
of the 514 beegahs being made in the decree. 
In execution of the decree, B objected that he 
had been charged with wassilai of these 51^ 
beegahs which really formed no part of the 
decree. The objection was disallowed. In 
1878, B sued to recover possession of the 
moiety of 51^ beegahs taken by A under bis 
decree. Reid that this matter, having been 
decided under s. 11 of Act XXlII of 1801 
between tbe parties in execution of the 
decree obtained by A, could not be made the 
subject of a suit. KALI MUNDUL v. KEOAR 

Nath Chuckeri jtty, 6 C.L.R. 215. 

(29) — Ss. 13 and 287, Civ. Pro. Code, 1882 — 
Res judicata— Properly described as a per¬ 
manent tenancy in decree—Execution of decree 
—Sale of occupancy holding—Objection not 
raised in suit—Right oj executing Court to 
question the saleability of property—Particulars 
of sale proclamation — Execution-Court, duty of. 
—The appellants, decree-holders, obtained a 
consent decree for payment of a certain sum 
of money and, in default, for the sale of certain 
properties. In execution of the decree, certain 
properties in the decree described as held by 
the respondent, judgment-debtor, on a per¬ 
manent tenure, were put up for sale. The 
respondent objected to the sale on the ground 
that the properties were his occupancy holdings 
and were not saleable. The question was 
whether the Court executing tbe decree could 
entertain the objection as to the saleability of 
the property or whether it ought to have been 
raised in the original suit. Held, that the 

X seating Court could not entertain the objec- 
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tion and that the judgment-debtor ought to 
have raised that question in ihe suit and, he 
having failed to do so, the matter became 
res judicata. (A.W.N. 1892, 5, F.) Per 

Burk tt, J. — li tbe execution Court should 
have reason to believe that the properly, which 
was ordered to be sold, was an occupat.ey hold¬ 
ing, it should enter that fact in cl. f/) of the 
proclamation as a warning to an intending 
purchaser that he might take nothing by his 
purchase. BASDEO PRASAD v. JUTHAN RAM, 
A.W.N. 1905. 138 = 2 A.L.J. 401, F.B. =27 A. 
634. 

{‘60)— Limitation Act, 1877, art. 179— Exe¬ 
cution of decree—Omission to plead bar of limita¬ 
tion — Objection to subsiqutiit app»lication —Res 
judicata.— In execution of a decree, an applica¬ 
tion was made more than three years after the 
prior application for execution. Execution 
was ordered after notice to tbe judgment-debtor. 
In a subsequent application for execution, it 
was conlendfed that the above application could 
not save limitation, inasmuch as it was pre¬ 
sented more than three years after the previous 
application. Held that it was not open to the 
judgment-debtor to raise the objection that the 
said application was barred, the matter being 
res judicata. LakSHMANAN CheTTI v. KUT- 
TAYAN CHETTI, 24 M. 669. [F., 31 C. 822 = 
8 C.W.N. 672, A W.N. 1905, 237 ; R., 24 A. 
282, 47 P.R. 1906 = 86 P.L R. 1907.] 

(31)— Execution of decrees—Act X of 1877, 
s, 13- Operation cf res judicata, in proceedings 
in execution — '*Suit" n s. 13, meaning of. — 
When, upon a time-barred execution appli¬ 
cation. a Court makes an order lor execution, 
that order amounts to an adjudication by a 
competent Court that tbe application is not 
time barred and, although such adjudication 
may be erroneous, it is nevertheless res 
judicata, aucl unless the judgment-debtor 
appeals and obtains a reversal of the order, the 
order remains valid aud binding, and it is not 
competent to any Court to re open the question 
in a subsequent proceeding. So also, the same 
effect muiC bo given to a decision that an 
application is time barred, for, if a decision be 
valid aud biiidiug, although it may be errone¬ 
ous, when it io given in favour of one party, it 
cannot be the less so, when it is in favour of the 
other party. A judgment-creditor, whose decree 
had been declared by a subordinate, but compe¬ 
tent Court, to be time-barred, and who had 
acquiesced in such decision, or bad failed to 
get it reversed in appeal, ought not to be 
allowed to go again to the subordinate Court 
with another application for execution, and 
ask that Court to determine that the previous 
decision, though perhaps confirmed by the 
High Court or the Privy Council, was erroneous 
and of DO effect. A judgment-debtor who 
has once obtained a decision from a competent 
Court declaring the judgment against him to 
be dead, is certainly entitled to expect that, so 
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long as that decision remains unreversed, he 
will not be further haras^ied by aoplications for 
execution, [R.. 14 B. 206. 18 M. 482, 19 B. 
675, 17 C.P.L.R. 178. 47 P.R. 1906 = 86 

P.L.R. 1907, 14 C W.N. 114 = 3 Ind. Cas- 47.] 

S. 2 of Act X of 1877, as amended by Act XII 
of 1879. declares that an order under s. 244 is 
a decree; and the term “ decree ” is defined to 
mciii "*the formal adjudication upon any right 
claimed or defence set up in a Civil Court, 
when such adjudication, so far as regards the 
Court expresi^iug it, decides the 5uif or appeal. 
From this, it might be inferred that every 
proceeding which terminates in a decree (and a 
proceeding in execution is such a proceeding) is 
a suit within the meaning and intention of the 
Code. The rule of tes judicata, therefore, 
applies in the rase of execution proceedings. 
Manjunath BADUAHHKT V. Venkatksh 
GOVIND Sbanbhog. 6 B. 54. [F.. 6 B. 586 ; 
R..22 M. 256, 26 B. 109 = 3 Bom. L R. 
565.) 

i32)~Civ. Pro. Code, 1982, s.373 ( = O. XXIII, 
r. 1)— Execution of decree—Application of prin¬ 
ciple of res judicata.—If a judgment-debtor 
having had an opportunity, when a previous 
application for execution was pending, to take 
objection thereto on the ground of its being 
barred under s. 373, Civ. Pro. Code, failed to 
do so, he cannot be allowed, in a later appli- 
oation for execution of the same decree, to take 
such objection, on the principle of not going 
behind a proceeding in execution which has 
already been takon to be valid. SHEK SlNOH 
Y, Daya RAM. 13 A. S64 = A.W.N. 1891,164. 
(6 A. 269. 8 0. 61. 15 l.A 171, A.W.N, 1890, 9. 
B.) [R., 16 A. 390, A W.N 1901, 32.] 

(33) —Res judicata—FxecMfion procff'diuos,— 
When a Court, upon an application, has decid¬ 
ed that the^ execution of a decree is barred by 
limitation, and that order has become final in 
consequence of no appeal having been preferred | 
thereupon, such order will, upon a subsequent 
application made for execution of the same 
decree, operate as a bar to execution. (6 C. 203 
= 7 C.L.R. 61, 3 A. 141, 4 l.A. 127, 8 C. 51 = 
8I.A.123, R.) N,D. —In this ease, the Court 
left open the question wbotbor tbo principle of 
res jiidicafa as enunciated in .s. 13 of the Civ. 
Pro. Code, applies in all its generality to pro¬ 
ceedings after decree. KAZEE BUNUEY KA¬ 
RIM V. ROMESH CHUNDER BUNDOrADHIA, 

11 C.L.R. 143 = 9 C. 63. 

(34) — Execution of decree — Limitation .— 
Res judicata —Whore an order for the exe¬ 
cution of a decree is made by a competent 
Court, having jurisdiction to decide whether 
such execution is barred by limitation or 
not, such order although erroneous, must, 
if unreversod, be treated as valid And it 
does not make any difference that the execu¬ 
tion of the deoreo may have been actually bar¬ 
red at the date of the application for execution. 


Res Judicata —continued. 

-10.—Res judicata in execution proceed- 

logs— continued. 

Where, therefore, of receipt oi notice under 
s. 248. Civ. Pro. Code, the judgment-debtors 
filed objections, but on the day fixed for hear¬ 
ing them, did not appear, and those objeotions 
were dismissed for default, held that they were 
estopped from pleading in a subsequent appH- 
I cation for the execution of the decree, that the 
former application was barred by limitation at 
the time it was made ; and this notwitbstand* 
ing that the former application was afterwards 
• struck off for non-payment of process-fees. 

Sheoha .1 Singh v Kameshar Nath, 24 
A. 282=A.W.N. 1902. 63. do A. 198, A.W. 
N. 1899. 90. D.; 8 l.A. 123, 24 M. 669, 
28 C. 122, 15 A. 84. A.W. N. 1897, 29, R.) 
[F.. 31 C. 822= 8 C. W. N. 672, A. W, N. 
1905. 237. A,W.N. 1906. 70 = 3 A. L. J. 198; 
R.. 27 P L.R. 1905, 47 P.R. 1906 = 86 P. L. 
R. 1907 ; D., 10 C.W.N. 209 = 3 C.L J. 240.] 

(35) — Executiori of decree — Res judicata— 
Ciu. Pro. Code, 1877, ss. 13, 647.—The law of 

I res judicata does not apply in proceedings in 
execution nf deoreo. {The Delhi and Londmi 
Barik v. Orchard, 3 C. 47, P-O. = 4 l.A. 127, 
referred to by Oldfield, J.j. Where, therefore, 
the question was raised on an application for 
I execution of a decree, whether the deoreo 
awarded mesne profits, and was deoided in the 
negative, the decision was not final, and could 
be reopened in a subsequent application to 
execute the same decree. RUP KUARl v. RAM 
KuipAL SHUKUL. 3 A. 141, F.B. [Revetsed.Q 
A.269.P.C.; Cons., 6 B. 54; R.,9C 65, U.B.R. 
1907. C. P. C., 1 = 14 Bur. L. R. 35.] 

(36) — Execution proceeding — Attachment of 
allowance —Erroneous decision in a point of faw, 
if can haiie the force of res judicata — Cause of 
action-Civ. Pro. Code (1903|, ss. 11 and KX).-;- 
Whero a decision lays down what the law is 
and is found to be erroneous, it cannot have 
the force of res judicata in a subsequent pro¬ 
ceeding for a different relief (11 0. L. J* 
461. 13 C.L.J. 119, F.) But if it is a deci¬ 
sion that is contrary to law, when that 
expression is used in the wide sense attri¬ 
buted to it, for example, in s. lOO of the 
Civ. Pro. Code, it may or may not have the 
force of a res judicata. A decision cannot alter 
the law of the land. BaIJ NATH GOENKA v. 
PUDMANUND SiNGH, 16 C.W.N. 621 = 14 Ind, 
Cas. 124 = 16 C.L.J. 154 = 39 C. 848. (1 C.W.N, 
687, 28 C. 318, R.) 

(37) —Ejccuf ion proceeding — Order permitting 
withdrawal of exocufion UDon condifion—Con- 
difimi illegal and not 6earin<7 on any issue 
raised between parlies — Subsequent applicalion 
for execution—Right of decree-holder to dis¬ 
regard condifion,—Where a decree-holder, 
having put up certain properties of the 
judgment-debtor to sale in exeoution of hia 
decree, bid Rs. 600 for it, but failed to deposit 
the earnest money and then applied to with¬ 
draw the execution; and the Court, being of 
opinion that this was a dodge to avoid paying 
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the earnest money, allowed the application, 
but subject to the condition that the same 
properties should be put up for sale, first at 
the next application for execution and the 
decree-holder must bid Rs. 600 for it: Held^ 
that the Court had no power to make such an 
order and it was not binding on the decree- 
holder so as to preclude him from proceeding 
to execute the decree against the other proper¬ 
ties of the judgment-debtor. The order did not 
operate as res judicata, JNANUDA SUNDARI 
CHOWDHURANI V. NOKULESSWAR ROY 
CHOWDHURY, 11 C.W.N.236. (8 I.A. 128 = 8 

0.51. D.) 

(38) — Execution proceedings, orders passed in 
•^Orders not appealed against—Thetr binding 
nature —Res judicata— Decree '-Application for 
execution — WUhdrawil — Effect — Subs.gutnl 
application for ixaculion —Res judicata.—Orders 
in execution proceedings are, if not appealed 
from, binding on the parties to the suit in all 
subsequent proceedings in that suit on princi¬ 
ples analogous to those of res judicata strictly 
so called. It is, therefore necessary to consti¬ 
tute a bar, that there must be a hearing and a 
final decision. \_Appl., 32 B. 296 = 10 Bom. 
L.R. 374.] Where an application for execu¬ 
tion of a decree is withdrawn by the decree- 
holder it must be treated as if it was not made 
at all and all matters m dispute therein were 
unheard and undecided. There could, there¬ 
fore, be no res judicata in a subsequent appli¬ 
cation for exeouiion in respect of such matters. 
HARI GANESH V. YaMUNABAI, 23 B. 35. 
{Appl, 32 B. 296 = 10 Bom. L.R. 374.] 

(39) ^Purchase pending attachment^With- 
dratoalof attachment, effect of* The plaintifi 
•having,preferred a claim to certain property un¬ 
der attachment, it appeared that his title had 
accrued subsequently to the attachment, and 
his title, therefore, was declared lo be void. 
Subsequently, the decree having been satisfied 
by payment and the attachment withdrawn, 
more than a year from the date of the claim 
being so declared void, the plaintiff sued to 
obtain possession on the title originally put 
forward. Held that the declaration that the 
plaiutiS’s claim was void could only be taken 
to mean that it was invalid against the claim 
of the attaching creditor, and that, on the with¬ 
drawal of tbe attachment, any right which the 
plaintifi might have acquired became valid. 

UuBSH chunder Roy v. Raj Bullubh 
Sen 8 G. 279 = 10 C.L.R. 204. [R*, 13 B. 72, 
11 P.R. 1906 = 4 P.L.R. 1906 ; D., 29 M. 225 = 

16 M.L.J. 136.] 

(40)—CiTJ. Pro. Code, s. 15 S—Execution pro¬ 
ceedings—Dismissal of application for execution 

—Act VI0/ 1892, s. 4—By s. 4 of Act VI of 
1892 nothing in Chap. VII or XIII of the Civ. 
Pro. Code, applies to execution proceedingE. 
S 158 being thus inapplicable to such proceed- 
inga, the dismissal of a petition for execution 
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for default does not bar a fresh application. 
TIRTHASAMI v. ANNAPPAYYA. 18 M. 131. (15 
A. 84, 18 B. 429 and 4 l.A. 127, F.) 

(41) —Res judicata— Order disalloioing objec^ 
tion —5. 13, Civ. Pro, Code—Legal repre¬ 
sentative made a parly—Objection of party 
disallowed, —Where an objection of a party in 
execution-proceedings is disallowed without any 
adjudication of the question raised by him, it 
cannot operate as res judicata. Defendant in 
the present suit obtained a decree against the 
brother of the present plaintifi, and, in 
execution, bought certain property in theijMme 
of a tdird person. In seeking to obtain pos¬ 
session, she was obstructed by the present 
plaintifi's brother who alleged that the person 
in whose name defendant alleged she had 
purchased the property was his benamidar. 
Defendant thereupon Drought a suit against 
plaintifi's brother to have it established that 
she was tbe real purchaser. He put in his 
defence and issues were settled ; but be died 
before the trial and so the present plaintiff was 
brought on the record as his brother’s repre¬ 
sentative ; the present defendant ultimately 
got a decree. But, in execution of such decree, 
tbe present plaintifiobjected that he was entitled 
to a half share in some, and to tbe whole of 
some other properties, and that his deceased 
brother, in execution of tbe decree against 
whom defendant had purchased, had no right 
thereto. This objection being overruled, in 
execution, on the ground of the plaintifi's not 
having put it forward in the original suit in 
which he was brought on record as representative 
of his brother, plaintifi brought the present 
suit. Held, the plaintifi having contested the 
original suit in his representative capacity, was 
not bound to put forward the objection now 
put forward, nor did the order in execution 
disallowing his objection operate as res judicata 
80 as to bar the present suit. GOURMONI 

Dabee V. Jegut Chandra audhikari, 17 
C. 57. (3 0. 47, Eel on ; 6 C. 777. F.) [AppL, 
17 C. 711.] 

(42) —Execution of decree — Res judicata — 
Order not warranted by any issue raised before 
executing Court. —X Court executing a decree 
had before it the question, whether or not a 
sale in execution of that decree should be con¬ 
firmed owing to the decree-holders, who were 
also auction-purchasers, not having filed a 
receipt, which they were ordered by the Court 
to file. The Court refused to confirm the 
auction-sale owing to the absence of the re¬ 
ceipt, but at tbe same time directed that the 
decree-holders should not have power further to 
execute their decree. Subsequently, however, 
the executing Court passed an order to tbe 
efiect that **the auction-sale which has been 
cancelled will be cancelled as before, and, if tbe 
decree-holders apply again, the property will 
again be put up.” The decree-holders made a 
further application for sale; but to this u w<ij 
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objected by the judgment-debtor that the 
Court s previous order that the decree-holders 
could not further execute their decree operated 
aw res judicata. Held, that the order thus 
relied on was superfluous and not warranted 
by ;iiiy issue then before the Court, aud did not 
op.irate as res judicata as to the right of the 
decree holders to execute their decree. NAT- 

THU R.am V. Muhammad ali khan, A.W.N. 

1693, 119. 

Attachment — Dismissal of execution 
peiiiim — Pteliminary issue,— An attach¬ 
ment made afoer notice to the judgment-debtor 
is not discharged by the mere fact of the ap¬ 
plication f rexecuiion being subsequently dis¬ 
missed for default of prosecution. A de¬ 
termination of one of the questions of law 
which may have to be decided before execution 
can be granted, is not an order in execution 
and c.annot op<'rato as res /udicata unless it has 
been foil nved up by an order in execution. Nor 
need such a Oeternnnation, in the absence of 
an order following it, bo appealed against. 
Where an execution petition is withdrawn after 
the determination of one of the preliminary 
questions arising in the case, such determina¬ 
tion IS no more than the expression of the 
Judge's opinion and is of no effect for any pur¬ 
pose. VKNKATAGIKI IYEU V. Sadagota- 
CHAttiAK. liM.L J.359. (D., ‘28 M 355^15 
M.L.J. 2 (7 ] 

(44) -S.s,l:^, 43. G47-(Ciu. Pro. Code, 1882) 
— Hxecuiion proceedings— Judgmont debtor's 
o^iecuon — Certainpropertynot included inobjec¬ 
tion by mi'itnke — Secoyid obiectioyi. whether 
barred. A judgment-debtor objected to an 
attachment of certain property, but by mistake 
omitted to mention in his objootion certain 
houfcs, in respect of which ho Gled another ob¬ 
jection before sale: Held that rho judgment- 
debtor could make the second objection and that 
s. 13 or 43, Civ. Pro. Code, was no bar to such 
objection. Ihld, further, that the objection 
by the judgmoiit-dobtor is a proceeding, taken 
ID cori>equenco of and as incidental to an appli¬ 
cation lor execution by the decree-holder. 

Lai.aHar Pahsadv.SethRadha Kuishan. 

2 Ind. Gas. 103. 

(45) —CtiJ Pro. Code, 1882, s. 13—Res 
judicata—7t’jetufion proceediyxgs — Order passed 
after Ttniice uyider s. 248, Civ. Pro. Code—No 
res judicata when such notice is silent as to 
relief prayed for, —When it is endeavoured to 
obtain execution of something not granted by 
the decree, mere notice to the defendant, that 
further oxecution is to be applied for will not bo 
suflioient to make the order res judicata against 
him. And where the application is not for the 
execution of something which has boen directed 
to bo done by any decree or order, so as ipso 
facto to carry information as to what the claim 
made and the relief prayed for are, notice to the 
judgment-debtor without inserting the speoifio 
prayers will not render the order made upon 
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such application res judicata. CHOCK ALINGAU 
V. THE MADURA MEENATCHI SUNDARBS- 
WARER Devasthanam, 5 M.L T. 293, (30 
M. 253, Appr,) 

(46) — Act VlII of 1859, s. 2—Rss judicata— 
Suits based oyi d\ljereyit causes of action — Several 
properties held under one title—Cause ojaction 
un uisposses-sion— Decree for rent, effect of, on 
title to land—Rejection of claim in execution— 
Suit by claimant against third pardiS—Causeof 
action—himitatioyi. — The dismissal of a suit 
for possession of lands based on an alleged act 
of dispossession does not operata as a bar, uuder 
s. 2, Act VIII of 1859, to a differdiit suit by the 
same parson to recover other lands, based on a 
difiorent act of dispossession, though the title 
set forth by the plaintiti in booh toe suits is 
identical. The title vipou which a particular 
property is claimed does not constitute the 
cau.se of action. Where several properties are 
held by a person undecone and the same title, 
a cau>o of action does not a 5crao to him with 
reference to them all. simply because be has 
been dispossessed of one ot them on a particular 
date. A decree for arrears of rent against ryots 
does not atloct the title to ibo property itself, 
the operation of such decree being restricted to 
the particular rent which it purports to cover. 
So a suit to establish the plaintifl's title to cer¬ 
tain lands was bold not birred under cl. 5, 
s. 1, Act XIV of 1859, by reason of its having 
been brought more than one year from the date 
of a rent-decree obtained by a third patty 
agaiust the ryots. Where the rejactioo of a 
claim in an execution case was not followed by 
the sale of the properties attscho 1. a suit by the 
claimant in respect of the same properties, 
against a person other than the o'cree-holder, 
brought,for quite a difloreut purpoao and upon 
quite a diflerent cause of action, was held not 
barred by reason oi its having been brought more 
than one year from the date of the order rejecting 
the claim. BOO\RUSSOOLEE v. THE NOWAB 

Nazim of Bengal, 11 W.R. 382. 

(47) —Decision in nu execufiou cn«a—Res 
judicata——S. 67, T.P. 1882. 
—If, in an exojution c\se, a decision that a 
judginont-oreditor cannot sell certain properties 
without bringing a separate suit is arrived at, 
such decision does not preclude him from 
attaching them in execution. Where a person 
who has obtained a doorco for money with a 
charge on certain property attempted to bring 
the property to sale in execution, held, he oould 
attach the property, but that if he wished to 
bring it to sale, ho must bring a suit for sale on 
the charge under a, 67. T P. Act. GOUBI 

SuNKKR Panday v. abhoyeswari Dabbb, 
26 C. 262. (22 C. 859. ExpL ; 22 0. 813, R.) 

[D., 7 0.0, 314.] 

(48) —t/oin( deeree holdtrs—‘Pa}t‘ 
ment (o one of them—Pinal decision —Rea judU 
oata— Appeal, —Where an order reoogniBing the 
payment of a certain sum due on a decree to 
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one of the holders of that decree, was made be¬ 
hind the backs of the other joint decree-holders, 
such order would not bind them. The other 
joint decree-holders would be entitled to agitate 
the question in a eubseqaeut execution petition 
and would be entitled to appeal against any 
adverseorder that m’ght be passed against them. 

MoTi Lad v, Ibrahim Khan, A.W.N. 1883, 
19. 

(49) —Ciy. Pro- Code, s. 13—Omission to 

raise a grouhd of d fence in suit - No bar to 
raise the same in execution proceedings. —It is 
competent to a party to set. up in execution pro¬ 
ceedings a claim which might have been set up 
by him in the suit itself, hut which he had 
omitted to raise by way of defence in the suit. 
Though the plea might have been set up as a 
ground of defence in the suit. yet. where it was 
not one that ought to have been then c.iised by 
the party, his omission to have raised the plea 
in the suit itself would not bar him, under s. 18 
of the Code of Civil Procedure, from setting 
up such claim anevv in the proceedings in exe¬ 
cution. ATCHAYYA v. BANGARAYYA, 16 M. 
117. [2?.. 19 A. 517.] 

(50) —Proceedings to set aside auction-sale — 
Subsequent suit for recovery of property. —The 
fact that the minor-plaintiS, through bis 
guardian, bad actively intervened in a proceed¬ 
ing to set aside, on the ground of irregularity, 
an auction-sale of joint property beiooging to 
himself and his lather in execution of a decree 
against the father, would not preclude him from 
suing to recover possession of the property on 
the ground that it could not be sold for tbe 
satisfaction of such debts of the father as were 
nob binding on the son. THE COLLECTOR OF 

Monghyr V. Hurdai Nakain Shahai, 5 C. 
423 = S G.L.R. 112 on appeal 2 1 A. 26. 

(51) — Sale deed relating to two plots of fund — 
Deed as regards one plot held valid in execution 
proceedings—Suit relating to other plot — Valid¬ 
ity of sale deed whether res judicita—Decision 
by executing Court, how far creates estoppel by 
res judicata. — In this case, plaintiff claimed 
certain land under a deed of sale, and both the 
lower Courts, holding the deed colourable, 
rejected the claim. In certain execution 
proceedings in another suit, plaintiff bad inter¬ 
vened as claimant of the land then attached. 
That land he claimed by virtue of the very deed 
of sale now relied upon by him, in the present 
suit brought for the purpose of establishing his 
title to a different land covered by the sale deed. 
The above claim of the plaintiff in execution 
was allowed and, no suit having been brought 
within a year to dispute his right, that order 
became conclusive in favour of his right to the 
laud then in litigation. The defendant in the 
present suit again pleaded that the sale was a 
colourable transaction and it was held that the 
order against him in tbe previous claim pro¬ 
ceedings brought by the plaintiff could notr 
operate as res judicata so as to bar him from 
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again contesting the validity of the sale deed. 
Although, between the p^.rties. the orders to 
.which s. 283 of the Civ. Pro. Code, refers, are, 
subject to tbe result of a suit, if any, couclusive, 
yet, such conclusiveness would obotiu only as 
regards the particular property in dispute. 
Also, if the previous dec1^lon had been a rinal 
decision in a suit as distinguished from an 
execution proceeding, it would have created an 
estopoel by res indirata. Dink\r BalLAL 
Chakradev v. Hari Shriuiiar APTE, 14 
B. 206 [R., 25 B. 202, 11 O.C. 220, 12 C.W. 

N. 739 = 9 C.L.J. 597 = 6 M.L T. 363.] 

(52) — Dismissal of claim, in execution ^moceed- 

ingS: to declaration of forgery of a deed, no bar 
to regular suit. —Tue dismissal of a claim, in 
execution proceedings, by the judgment-debtor, 
alleging rhat the sale d-^ed. under which a 
portion of the decree was sought to be executed, 
was a forgery, is no bar to a regular suit to 
h^ve it declared that it was a forgery. P'AKH.A- 
ROODDEEN MaHOMED AHSAN v. POGOSE, 
4 C. 209 = 2 C.L.R, 573. (20 W.R. 305 = 2 C. 

327 = 4 I.A. 66, referred to.) 

(53) — Decree declaring plainti^'s hereditary 
deputy vatandarship—Execution for arrears of 
aliowance^AttacUment of income from defend¬ 
ant's vatan. removal of, on Collector's certificate 
under $. 10 of Bombay Vatandars' Act (ill of 
1374)-Second application for attachment, not 
barred by res judicata—Decree capable of execu¬ 
tion apart from Collector's certificate.—Tlhe 
judgment of the District Court in this case 
dealt only with the plaintiff’s right as a heredi¬ 
tary deputy vatandar, of whicQ he sought a 
declaration, and pronounced in favour of it, 
while it rejected his claim for certain arrears of 
allowances. Though plaintiff was receiving 
m(»aies for about ten years under the decree up 
to 1875, he did not get himself registered as a 
deputy vatandar under Bombay Act. HI of 1874. 
An attachment by the plaintiff of the income 
of the defendant’s heredi-ary vatandarship was 
raised by the Court on the Collector issuing a 
certificate for the removal of the attachment 
under s. 10 of the Vatandars’ Act, HI of 1874. 
Plaintiff’s subsequent application to the Collec¬ 
tor for cancellation of the certificate was also 
rejected. A fresh application for attachment 
filed in 1981 was rejected by the lower Courts, 
the Collector’s certificate remaining uncancel¬ 
led operating as a bar ; but the High Court 
held that the decree was one capable of exocu- 
tiou. The Collector’s certificate under s. 10 of 
the Vatandars’ Act, HI of 1874, was exhausted 
in operating on the execution which it stopped, 
and the Court below should have dealt with 
the case apart from that certificate. GOPAL 
HANMANT DESHKA V. KONDO Kashinath, 

9 B. 328. 

(54) — Execution application — Rejection.— 
ejection of an appliettiou for the execution of 
a decree is not an adjudication within the rulg 
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Res Judicata—cont'muedi. 

-10. —Res judicata ic execution proceed¬ 
ings—conJinweci. 

of res judicata. HUUROSOONDARY DASSEE 
V. JUGOBUNDHOO DUTT, 6 C. 203 = 7 C.L.R. 
61. 13 0. 47 = 4 I.A. 127, i?’.) [R.. 9 0.65, 

15 A. 84, F.B. ; Not F,. 14 C.W.N. 114 = 3 Ind. 
Gas. 47 ] See, also, -Teetoshur DhurN 
Deb V. FoosEE Singh, 1 Hay, £15. 

(55j— Execution of decree— Res judioata-- 
Objections to execution dismissed for default of 
appearance—Subsequent application lor execu- 
lion. —The dismissal of a petition of objections 
to an application for execution of a decree for 
default of appearance, neither party having 
appeared on the day 6xed for bearing, will not 
operate as res iudicata so as to bar the hearing 
of similar objections to a subsequent applica¬ 
tion to execute the same decree. SHAFAAT 

begamv. hurmat Sultan Begam, A.W.N. 
1895, 15. 

(56) - Execution proceedings—Prior applica^ 
lion claiming interest not awarded by decree— 
Failure to object toclaim^Objection in subsequent 
proceedings—Notice on prior application silent 
on claim for interest. —It is open to a judgment- 
debtor to put forward his objection to a claim 
for interest not awarded by tbe decree, when 
the sale proclamation comes up for settlement, 
and it cannot be held that, merely because such 
objection might have been raised and an ad¬ 
judication had at an earlier execution pro¬ 
ceedings, the executing Court must, by its 
previous order to attach tbe property, bo held 
to have decided to accept the claim of the 
judgment-creditor for interest not given by the 
decree (15M.L.J. 7, F.) especially so, when 
the notice of prior execution did not at all 
mention the claim for interest, such prior order 
is, therefore, no bar by res Judicata to the 
judgment-debtor subsequently raising the ob¬ 
jection to tbe claim for interest. VlYATHAN 
8RIDEVI V. Neelakanta Pattar. 17 M.L.J, 
311. 

(57) —S. 2, Civ. Pro. Code^ 1859 — Court 
executing decree—Declaration by such Court as 
to legitimacy—Subsequent suit as to illegitimacy 
if barred. —An application for the execution of 
a decree, where the applicant was not upon the 
record when judgment was given nor when the 
decree was made, but subsequently to both, 
will not by itself make the applicant a party 
to tbe suit, and a decision by such Court on an 
issue as to such applicant’s legitimacy will not 
be res judicata by a competent Court in a 
competent proceeding and will not, since it is 
made without jurisdiction, form a bar under 
8. 2, Civ. Pro, Code, 1859, to a regular suit 
later on, in which the said applicant’s 
legitimacy is again put in issue. ABIDUN- 
NISA KHATOON v. AMIRUNNISSA KHATOON, 
2C. S27 P C. = 4 I.A. 66 = 1 Ind. Jur. 172 = 3 
Sar. 677 {on appeal from 20 W.R. 305». [F., 3 
C. 871, 4 0. 209, 17 M. 399, 19 B. 328; R . 14 
B. 206, 15 O.P.L.R. 69, 10 O.L J. 396 = 3 Ind. 
Oas. 324=14 C.W.N. 752; Cons., 17 0. 711, 
F.B.: D., 18 M. 13.] 


Res Judicata —continued. 

-10.—Res judicata in execution ppoeeed- 

inga — continued. 

(53)— Personal decree with a decree for sale— 
Application for personal decree dismissed— 
Execution of original decree against person.— 
Where a combined decree under ss. 88 and 90 o! 
the Transfer of Property Act has been passed, it 
is not necessary to apply for a personal decree, 
after the sals of tbe hypothecated property. If 
such an application is made, any order passed 
on that is without jurisdiction and cannot 
supersede tbe decree as originally made and 
cannot operate as a bar to the decree being 
executed. SADHO SINGH v. MAHARAJA 
PARBHU Narain SINGH, 3 A.L.J. 606 = A.W. 
N. 1906, 251=29 A. 12- 

(59)— Execution of decree—Order for sale of 
mortgaged property in execution of simple money 
decree —06/>ction 6.1/ judgment-debtor—Ohfection 
overruled — Appeal —Res judicata—.4cf IV of 
1882, ss. 67, 99.—An ex parte order for sale of 
mortgaged property in execution of a simple 
money decree held by the mortgagees against 
tbe mortgagor, no suit for sale upon the mort¬ 
gage having been brought, could not be taken 
as barring an appeal by tbe judgment-debtor 
from an order of the Court which passed tbe 
decree directing the Collector (who had allowed 
the judgment-debtor’s objection to execution) 
to proceed with the sale. HyDER SHER KHAN 
v. Har KISHEN, A.W.N. 1894, 16. 

(60 &61) -Ltmifafion Act, XV of 1877, seh. II, 
art. 179, cl. (6)— Maintenance decree — Appli¬ 
cation for execution — Prior applications held 
barred—Effect. —A decree directed payment of 
maintenance annually on a specified date. It 
was passed in 1870 when Act XIV of 1859 
was in force. There was an application for 
execution in 1873, which was within three 
years from date of the decree. The next 
application was not made till 1891. Tbe 
Limitation Act then in force was XV of 
1877. That application waa disnaissed as being 
time-barred. The present application was 
made in 1891. The lower Courts held that the 
question of limitation was res judicata by the 
previous deoision and that the application was 
barred by lapse of time. Held, that the 
sent claim was not res judicata, aa the relief 
now claimed was distinct from that previously 
claimed. The prior applioatious were for 
money payable for different distinct periods* 
The former decisions could only afieot the 
relief then claimed. Hefdalso, that the present 
application was not barred by limitatiou* 

Kupru ammal V. Baminatha axyar , IS 

H. 482. 

(62)—Barred decree—Order for execufion by 
competent Court—Validity of, —Though the 
execution of a deoree may have been barred at 
the time of the application, an order for exeou* 
tion, if regularly made by a competent Court 
having jurisdiction to try the question, is valid 
it unreversed. MUNQUL PKRSHAD DIOHIT v, 

OiRiJA Kant Lahiri. 8 C, 51, P.C.=»11 C.L. 
R. 113=8 I.A, 123=1 Sar. 219. [A*., A.W»N. 



1469 


THE ALL INDIA DIGEST. 


1470 
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-10.—Res judicata in execution ppoceed- 

ings continued. 

1882, 151. 7 A. 282, 19 M. 54, 24 M. 669. 24 

M. 683=* 11 M L.J. 432, 47 P.R. 1906 ; AppL, 
6 B. 586, 8 A. 492 = A.W.N. 1886, 156. 13 A. 
564, 3 Bom. L.R. 416. 24 A- 282 ; R , 6 B. 54, 
9 0 65.6 A. 263=* 11 I.A. 37. P.G., 7B 341, 9 

B. 328. 11 C. 376, 13 G. 257, 11 B. 537, 14 B. 
206, 15 B. 28, 15 B. 242, 13 M. 347, 20 0. 551, 

16 A. 84. F.B., 16 A. 443, 89 P.R. 1894, 23 C. 
374, 25 C. 789. 27 C. 210, 4 0.0. 333. A.W N, 
1901, 32, 90 P.R. 1902, 31 C. 822, 1 0 L J. 500, 
2 G.L.J. 499, S G.L.J. 240 = 10 C.W.N. 209, 
4 G.L.J. 573 = 34 G. 13, 14 G.W.N. 114, 
47 P.R. 1906 = 86 P.L.R. 1907; D., 7 B, 
316, 10 A. 51. 22 B. 83. 28 G. 122, 5 C.W. 

N. 80. 6 0,0. 44, 2 G.L.J. 384 = 9 G.W.N. 
956, 11 G.WN. 236, 17 M.L.J. 201 = 2 M. 
L.T. 167 = 30 M. 255. 35 0.1060 = 8 G.L.J. 
193 = 12 C.W.N. 216, N. ; Rel., 14 Bur. L.R. 
35 = U.B.R. 1907, 1st Qr., Civ. Pro. Code, 1, 
2 G.L.J. 584.] 

(63) — Tn execution proceedings^Maintenance 
decree — (Jonstruction—Limitation Act, $ch. II, 
art. 179, cl, 6.—Where a decree directs the 
defendants to pay maintenance at a certain 
rate per annum from the dale of the plaint, 
IBth July, 1876, it was held that the proper 
construction of the decree was that payment 
should be made on the 18th July, 1877, and 
every subsequent year on the corresponding 
date ; and so the decree was one which **direct- 
ed payment to be made on a certain date 
within the meaning of cl 6 of art. 179 of the 
Limitation Act. (12 B. 65, 14 M. 366, R.). In 
a petition for the execution of a maintenance 
decree, an erroneous decision on a point of law 
does not operate as res judicata, so as to bar a 
subsequent application to recover arrears of 
maintenance accrued due after the first appli¬ 
cation. AITAUMA V. NaRAYANA BHATTAR, 

17 M.L.J. 402 = 30 M. 504. [F., 18 M.L.J. 

548 = 4 M.L.T. 233-] 

(64) —DismissaZ of judgment-debtor's objection 
on a former occasion without investigation, effect 
of .—The dismissal of an objection by the judg¬ 
ment-debtor to the execution of a decree on the 
ground of limitation cannot rightly be held to 
operate as a bar to its being urged when the 
decree-holder applies for execution again, when 
the previous objection was struck ofi without 
any judicial determination. HiRA Lal BOSS 

V. DwiJA Gharan Bose, 3 C.L.J. 240 = 10 C. 

W. N.209. (A.W.N. 1398, 96, 28 G. 122, 6 
A. 269 = 11 LA. 37, R.; 8 C. 51 = 8 LA. 123, 
P.C., 24 A. 282, D.) IF., 3 Ind. Gas. 47 ; R., 
35 C. 1060=8 G.L.J. 193 = 12 G.W N. 216; D., 

1 Ind. Gas. 284.] 

(65) ^Execution — Order in previous proceed¬ 
ing not to be questioned at later stage —Res judi¬ 
cata —General principles ^Doctrine not applica¬ 
ble when previoUrS order made without notice to 
judgment-debtor—Application for delivery of 
possession of property purchased at execution 
sale—Limitation .—The doctrine that a deci¬ 
sion at any stage of execution proceedings can¬ 
not be questioned at a later stage of the pro 


Res Judicata —continued. 

-10,—Res judicata in execution proceed- 

\ng%—concluded. 

ceedings is based, not upon the ground that it 
is res judicata, but upon general principles of 
law, for if it were not binding, there would be 
! no end of litigation. (8 C. 51, P.C., 11 C.L.R. 
113, 8 I.A. 123, 6 A. 269, 11 LA. 37. 7 A. 102, 
Rel. on.) But that principle is inapplicable to 
a cise whore the previous order was made 
without notice to the judgment-debtor and 
without knowledge on his part that execution 
proceedings were pending against him. In such 
a case, that order does not operate as a bar to 
the determination of the objection of limita¬ 
tion urged by him against the previous applica¬ 
tion for execution. An application for delivery 
of possession ought to be made within three 
years of the confirmation of the sale. Maszem 
Hossein MONDAL V. Sarat Kubiari Debi 
5 Ind. Caa. 89. (8 B. 267, F) 

( 66 ) —Res judicata— Execution proceedings — 
Dismissal of application for execution for default 
—Plea of limitation,— principle of res judi¬ 
cata does nob apply to execution proceedings, 
unless the objection of the judgment-debtor ori 
the previous occasion was disallowed on the 
merits. (8 G. 51 P.C.. D.\ 15 A. 198. R,; H 

C. 301, F.) When the execution application 
is dismissed for default and an objection by the 
defendant that the application was barred by 
limitation is also rejected the defendant can 
raise the objection on a fresh application. 

bhoeanath Dass V. Prapulla Nath 

Kundu GHOWDHRY. 28 C. 122 = 5 C.W N 80 
(8 G. 51, P.C., D.\ 11 G. 301, P.G.. F.l 15 k. 
198, R.) [F., 8 C.W N. 672 = 31 C. 822 • R 

3 C.L J. 240 = 10 C.W.N. 209, 14 C.W.N 114 • 

D. , 24 A. 282 = A.W.N. 1902, 63.] 

(67) —Res judicata—aci VIII of 1859. s. 2 
—Limitation.—kn order, rejecting a bona fide 
application for the execution of a decree, on the 
ground that the period allowed by law for exe¬ 
cution has expired, is not an adjudication with¬ 
in the rule of res judicata or within s. 2 of Act 
VIII of 1859. Delhi and London Bank 
V. Orchard. 7 P.R. 1878. P C =3 C. 47=4 
I A. 127 = 3 Sap. 721. [F. 6 C. 203; Re/ on 
17 C. 57; R. 3 A. 141, F.B., 6 B, 54 . 9 c‘ 
65, 15 A. 84. 18 B. 429, 10 Bom. L. R 374 
= 32 B. 296, 14 G.W.N. 114 = 3 Ind. Gas. 

47 .] 

Execution of decree — Res judicata—Ree 
U.P. ACT XII OF 1881, s. 9. A.W N. 1892, 

5. * 

If applies when previous execution appli¬ 
cation different—See Ex PARTE Deceee 15 
G.W.N 370, P.C. = 8 A-L.J. 332 = 9 M.L.T 
380 = 13 C-L.J. 351 = 13 Bom. L.R. 367. 

-11.—Hiscellaneous. 

il)—Maintenance suit— Arrears of mainten¬ 
ance.— the cause of action is the same 
and the plaintiff has had an opportunity in the 
former suit of recovering that which he seeks 
to recover in the second, the former recovery is 
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-11.—Miscellaneous— contintied, 

a bar to the latter action. To constitute such 
former recovery a bar. however, it must bo 
shown that the plaintiff had an opportunity 
of recovering and but for his own fault might 
have recovered in the former suit that which 
he seeks to recover in the second action. BHI- 
KM5HAIV. Bai Bhuri, 5 Bom. L.R. 396 = 27 
B. 418. 

(2) —Previous proceedings shout i be on record. 
—To give effect to a plea of res judicata based 
upon the ground that the questions in issue in 
a suit were formally in issue in probate pro¬ 
ceedings, it is necessary that the probate pro¬ 
ceedings should bo in evidence. A judgment 
in the probate proceedings showing what the 
Judge understood to be the questions for deci¬ 
sion, is not enough to make out the plea. The 
Court cannot give effect to the plea of m judi¬ 
cata unless ir. oan say for itself that the matters 
now in issue were in issue in the probate pro¬ 
ceedings. MlItZA KUKil\TUbAIN V. NAWAR 
NUZHAT-UD-DOWLA. 7 Bom L R. 876 = 9 C. 
W.N. 938 = 1 C.L.J 394. P C. = 2 A.L J. 758 = 
15 M.L.J. 336 = 33C. 116 = 32 I.A. 244 = 8 Sar. 
239. 

(3) — Civ. Pro. Code, s. 13— Res judicata — 
Appealable cases.--In appealable cases, a decision 
to be res judicata must have been given in a 
previous suit which the parlies, according to the 
ordinary procedure, were entitled to take, as to 
fact and law, ultimately to the same (or corres¬ 
ponding) appolUtc tribunal to which the subse¬ 
quent litigation, wherein the decision is relied 
on as conclusive, could ho carried. VlTHILINGA 
PADAYACHI v. VITHIMNGA MUDALl, 15 M. 
111. [Diss., 25 C. 571. 28 C. 78 = 5 C.W.N. 
493; It , 17 M 168, 17 M. 273. 18 M. 189, 2 

O. C. 261. 51 P.R 1904. 29 M. 195, P.B. = 16 
M.L.J. 41 = 1 M.L.T. 25, 57 P.R 1907 = 66 

P. W.R. 1907.] 

( 4 ) —Rqs Judgment ambiguous .— 

In 1830, three persons A, B and C sold a laluqa 
to D, reserving to themselves a certain portion, 
subject to this condition that they wore to pay 
no rent for this portion resorvod, nor tho 
Government revenue, which was to bo paid by 
the vendee. Tho conditions of tho sale deed 
were subsequently confirmed by an ikrarn.vina 
of 1831. ' Plaintiff, a purchaser of a part of tho 
reserved portion, deriving title from the original 
vendors, sought to establish that tho agr»)c- 
ment between tho original vendors and vender 
was binding upon tho defendant who derived 
title from tho original venlee and that he was 
bound to iodomnify him, the plaintiff, for 
the payment of Government revenue in respect 
of such portion of tho reserved property as he 
possessed. Tho plaintiff did not put in the 
original deed and ikrarnama ; ho put in a dooroo 
of 1853 in a suit between tho same parties in 
estate relating in a groat degree to tho same 
subjiot-matter, and relied upon it as an estoppel. 
The decree in favour of tho original vendors 
was “lor possession of tho land, exempt from 
the payment of revonuo and tvasilat to tho 
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• 

amount claimed by them.” Held that the 
plaintiff failed to prove his case, as it did not 
appear definitely on the face of the decree, 

(a) whether it was adjudged that the claim to be 
indemnified for the payment of Government 
revenue related to tho then impendiog settle¬ 
ment or to tho next settlement or to any sub¬ 
sequent settlement, and (6) whether the efiect 
of the judgment was simply to render the 
defendant therein, liable to indemnify the 
pUintiSs in respect of the reserved rent or 
whether the contract of indemnity was to be 
tsiken to run with the land. Hbra Lal v. 
Gonesh PHitSAD, 11 C L R. 109, P.G = 91.A. 

64 = 4 A. 406 = 4 Sar. 342. 

(5)— Several persons claiming easeynent or other 
right by one common title -Pasturage 
Civ. Pro, Code, s, 13 , expl. 5.—Expl. 5 to a. 13 of 
the Civ. Pro. Code only apolies to cases where 
several difforenb persons ulaim an easement or 
oi.hcr right by one common title, as for in¬ 
stance. where the inhabitants of a village claim 
by custom a right of pasturage over the same 
tract of land or to tike water from the same 
spring or well. Tho explanation has no 
application to the case of a prescriptive 
right, claimed by a person individually 
in respect of his own house and premises 
and depending upon the length of time 
be had used the right, which such person and 
other inhabitants of the neighbourhood did not 
claim under one common title. KaLISHUN- 
KUR DOSS V. GOPAL CHUNDER DUTT, 6 C. 
49 = 6 C.L R. 543. 

(6l— Right common to plaintiff and others 
—(Jiu. Pro. Ood«, s. 13, expl. 5.—The decision 
in a suit respecting a right common to the 
plaintiff along with others, will not bo res 
judicata, in a subsequent suit in which the 
plaintifi along with others, not plaintiffs in the 
first suit, claims the same right, against the 
dcfend.iuts in the first suit along with olhors, 
newly added as defend tuts, oxooDb as between 
the parties to tho first suit. THANAKOTI v. 
Muniapiva, 8 M. 496. IR., 23 M. 28, 33 0. 
905 = 10 C.W.N. 867 ; D., 6 C-W.N. 178. 16 

C.P.L.R. IGl.] 

(7) —Res julicata—Decisions in pruuioiis rent 
suit — When res judicata — Ciu. Pro, Code 
(Act XIV of 1882), s. 13.—A dooision in a rent 
suit is res judicata as regards the years in suit 
and tho area admitted, but it does not operate 
as res judicata for all future time. But al¬ 
though the derision in a previous rent suit does 
not as a rule operate as res judicata, yet, in estab¬ 
lishment of a formal contraot, whether writ¬ 
ten or oral, between tho parties finding by a 
rent Court that tho rate of rent is as fixed by 
such oontraot, does operate as res judicata, 
SUIMAUAIN STNGH V. SUNDARABATI KUMARl, 
6 Ind. Gas. 860 (lOL.J. 243; 2 Ind. Gas. 
11, 6 Ind. Gas. 860, P.) 

(8) —Res judioata—AfaferinJ irregularity — 
S. 11 of Act V O/190S-S. 70 (a) and (h) of 
Act XVIII of 1884| as aruauddd by Act XXV of 
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1989.— Heldy that, throwing out a case upon 
a mistaken view of the rule of res judicata is 
even a good ground of revision, under s. 70 
(a) of Act XVIIt of 1834, as amended by Act 
XXV of 1899. also, that an issue is 

not res jatiicafa. if ( i) it has not been finally 
heard and decided ; (6) the parties were not 
the s^me—co-defendants do not fall within 
the category of “same parties,’* and fc) it 
was immaterial for the decision of the re- 
vious case RamAN v. ChaRAN SIMQH 42 
P.W.R. 1910. 

(9) — Civ. Pro, Code, s. 13—Swifs in City 
Civil Court and Higk Court between same 
parties and relating to same matter—Suit in 
City Civil Court first instituted and adjourned 
with consent of parties to await disposal of suit 
tn High Court —Res julicata.—Plaintiff insti¬ 
tuted a suit in the City Civil Court to restrain 
the defendants from opening certain windows. 
Subsequently the defendants filed a suit in 
the High Cjurt to restrain the plaintiff from 
interfering with their right to light and air 
through their windows. In both the suits, 
the acquisition of a prescriptive right to 
certain lights was the common issue to be 
determined The suit in the City Civil 
Court was adjourned from time to time with 
the consent of boih sides to await the disposal 
of the suit in the High Court. After the 
High Court had delivered judgment, the suit 
came on for hearing in the City Civil Court. 
The plaintiff contended that as his suit was 
of prior date the decree of the High Court did 
not operate as res judicata. Held that the 
suit was res judicata, as the doctrine of res 
judicata, so far as it relates to prohibiting 
the re-trial of an issue, refers not to the date 
of the commencement of the litigation but 
to the time when the Judge is called 
upon to decide the issue. GURURAJAMMAH 

V. Venkatakrishn.amma Chetti, 24 M. 
350. (U A. 143. Appr. it F) [i? . 13 M.L.J, 

134; 29 M. 3H = 16 M L.J. 6d, P.B., 33 0. 
1101 = 10 C W.N. 934 = 4 O.L.J. 149, A.W.N. 
1908, 211.] 

(10) — High Court — Jurisdiction—Small Cause 
Court—B.es judicata.—The High Court cannot 
compel a Court of Small Causes to re hear a 
suit dismissed by that Court on the ground of 
the same Chuse of action having been already 
heard and determined by a O^urt of competent 
jurisdiction BROMO ROOP GOSSAIN v. ANUND 
MOYEE DEBIA, 7 W.R. 316. 

(11) —Ex parte decree—Application for setting 
aside rejected- Ho appeal preferred—Fresh suit 
for setting aside ex pane decree —Res judicata— 
Civ. Pro. Code,1359, s. 119.—In August, 1877, 
when Act VIII of 1859 was in force, an ex parte 
decree was passed against plaintiff. He applied 
to have it set aside, but his application was re¬ 
fused and be did not carry the matter farther. 
He then brought the present suit, which was 
virtually to set apide the decree of 1877* Held, 
that the present suit of the plaintiffr which was 

0. Vin—93 
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virtually to set aside the decree of 1977, on the 
identical grounds which, had he appealed, he 
would have urged as his defence in the former 
suit, could not be maintained. AHMAD Ali v 
Mumtaz ali, A-W.N. 1882, 4, 

{12}—Administrator, suit by—Decree—Satis¬ 
faction—Sanction of the Court—Indian Succes¬ 
sion Act [X of 1865). s. 282.—The defendant 
brought a suit in 1888 against the then admi¬ 
nistrator of the deceased’s estate, and obtained 
a decree. In satisfaction of the decree, the ad¬ 
ministrator executed a sale-deed of some pro¬ 
perty belonging to the deceased with the sanc¬ 
tion of the Court obtained under s. 257-A of 
the Code of Civ. Pro. The management 
of the estate then passed into the bands of an¬ 
other administratrix, who brought a suit in 1901 
to set aside the decree and sale thereunder : — 
Held, (l) that the decree obtained and the 
execution had against the former administra¬ 
tor in whom the aggregate of rights and obliga¬ 
tions of the deceased were vested as the legal 
representative of the estate were binding upon 
his successor as long as that decree and sale 
consequent upon it were not the result of fraud 
or collusion ; (2) in answer to the contention 
that the only execution of the decree allowed 
by Jaw was that authorised by s. 282 of the In¬ 
dian Succession Act, 1865, that whatever might 
have been the proper way of executing such 
a decree as a matter of fact, it was executed 
rightly or wrongly under s. 257-A of the Civ. 
Pro. Code: according to ss. 244 and 13 
of the Code such execution bound the parties 
to the decree and all persons claiming under 
them ; and the question was therefore res judi- 
cata. Bai Meherb.ai v. MAGANCHAND 6 
Bora. L.R. 853 = 29 B. 96. [ExpL, 32 B. 381 
= 10 Bom. L.R. 519; R., 31 B. 73 = 8 Bom. 
L.R. 885, 11 Bom. L.R. 250.] 

(13) —Award— Reference to arbitration out o1 
Court—Application to fde the award—Decree in 
terms of the award - Suit to set aside the decree. 
A reference to arbitration without the inter- 
vention of the Court resulted in an award, in 
accordance with which a decree was passed. A 
suit was then brought to obtain a declaration 
that the decree was invalid. The grounds on 
which the plaintiff based his claim were 
grounds which had previously been substan¬ 
tially raised and determined in the proceedines 
taken under s. 525 of the Civ. Pro. Code 
on the application to the file the award 
Held, (1) that the order that the award bo 
filed should be regarded as a decree. (2) that 
the points which the plaintiff relied on 
were matters which were directly and substan¬ 
tially in issue in a former suit and so could 
not be tried in this suit, under s. 13 of the 
Civ. Pro. (^de. MAGANLAL v. LALCHAND. 

9 Bom. L.R. 259. [R., 9 Bom. L.R. 885.] 

(14) Practice of first examining defendant 
as a witness disapproved — Civ, Pro. Code 
as. 13, 179 and 180 —Indian Evidence Act (I o/ 
1872, as. 21, 92, 137 and 133—Pro-note — Did- 
bilxty wnder %t of a pkrson not a parly ioi(— 


1475 


TH£ ALL IKDIA DIOEBT. 476 


Res Judicala^coat'mued, 

-11. —Misoellaneous— continued. 

PrarJi/tfi — Examination of witnesses -Interest 
on amount decreed and costs allowed—Judge 
prohibited from receiving private communication 
from a party to suit. —The pUintiS sued D. 1, 
the husband, and D. ‘2. the wife, for recovery 
of t.ho imounb duo on a pro-note and cheque 
alleged i ^ have been signed respectively by 
I). 1 anil -T, the brother of t). 2 in payment of 
o^^rtiin acotunts due to him on building agree¬ 
ment. H Mre the in'^tituMon of the present 
suit, plamfifi filed a suit on the whole account 
in which 'h ; amount of both these documents 
were inciudod. That suit was dismis-ted on 
the ground that the plaintifi, having taken 
from D. 1. a pro-note in settlement of the 
account had no longer a cause of action on the 
account itself. Defendant 1 denied execution 
of the pro-note sued on, alleging that his 
signature was forged. The plaintiff, on the 
contrary, alleged the documents to be perfectly 
genuine, and. as regards the pro note executed 
by D. 1, sought to make D. 2 also liable on the 
allegation that it w.as signed for D 2 by her 
husband D. 1, as her duly authorized agent, 
D.2 denied the allegation. Held, ( 1 ) that the 
dismissal either rightly or wrongly of previous 
suit on tho whole account which included the 
amount of tho cheque now sued on operated 
tks res judi'.^ta under s. 13, Civ. Pro. Code, 
and that this account, part of the claim 
which is based on tho cheque should fail. 
(2) That tho evidence did not disclose that there 
was any such authority given by D. 2 to D. I 
to sign tho pro-note as alleged by plaintiff. 
Obiter. —It is extremely doubtful whether any 
evidence would be admissible to show that D 1, 
signed n<>t only as a principal but also as an 
agent of a principal not named in the pro-note. 
Both under Egglisb Law, and Indian Law (see 
s. 9<{ of tho Indian Evidooco Act), such evidence 
wouH bo inadmissible. 13) That the circum¬ 
stantial evidence proved that tho pro note 
alleged to have been signed by D. 1 was 
in fact so signed and genuine. Practice .— 
(4) That it is not only illegal, but improper 
and unfair for Courts to permit tho defend¬ 
ant, at tho very outset of tho ease, to bo 
put in the witness box nominally as plaintiff’s 
witness to be cross examined in the presence 
and hearing of the plaintiff, before the plaintiff 
is oven oalh>d upon to go into the box and tell 
his own story. This practice generally preva¬ 
lent, as it is in tho Courts of this province, is 
muoh to bo deprecated. It is certainly in aooord 
with justice and equity that a party who has 
to defend a suit should hear what his opponent 
has to say before he is called upon for an ans¬ 
wer, and it is only under exooptional oiroum- 
sianoes that the opponent should be called at 
all as witness of the party who may bo then 
putting bis case before the Court. (5) That it 
is improper for a Judge to receive from any 
party to a suit, private oommunioation in writ¬ 
ing as to the special grounds of requiring pro¬ 
duction of certain documents, which oom¬ 
munioation is kept concealed from the opposite 

aide. (6) That the following statement of 
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Defendant 2*9 counsel does not amount to a 
confessioQ of juigment- ** If the pro-note is 
established and receipt of consMeration is prov¬ 
ed Mrs. Max Mink does not wish to protract 
matters by disclaiming liability.” In this 
case, interest at the rata given in the pro-note 
sued upon was allowed on the amount decreed 
and costs from the date of institution of the 
suit to the date of the decree and further inter¬ 
est at 6 per cent, per annum on this amount 
till piyment. MAX MINK v. SHANKAR DaSS, 
116 P.W.R. 1908. 

(151— Agreement to undertake expense of liti¬ 
gation in consideration of receiving a share of 
land in dispute—Suit for cancellation of agree¬ 
ment -Canceli'ition refused by Court — Subse¬ 
quent suif by plaintiffs for enforcement of the 
agreement —Res ju iioata— question of law 
and fact—Civ. Pro. Code, s. 13.—An agreement 
was entered into between the plaintiffs and the 
defendants by which the plaintiffs were appoint¬ 
ed the agents of the defendants to institute an 
appeal on behalf of tho defendants at the expense 
of tho plaintiffs themselves, the defendants 
promising to convoy to tho plaintiffs half the 
lands in dispute. The defendants succeeded in 
the appeal, and then sued for the oancellation 
of tho agreement on the ground that it was not 
supported by consideration. Tbo suit was 
decided against the defendants. The plaintiffs 
afterwards brought the present suit for the 
enforcemont of the agreomont. Held, that the 
judgment in tbo previous suit, being a decision 
on a mixed question of liw and fact, was a bar 
to the present suit. Observations as to how far 
a decision on a qae«tion of law can operate as 
res judicata. Muazam Shah v. ALAM KHAN, 

I 44 P.R. 1908. (22 B. 669, 14 M. 812, 28 C. 
323, 5 M. 304. 11 M. 393, 28 M. 517, 32 C. 
749, 10 0. 10S7. lO.W.N. 637. 26 M. 104, 15 
A. 327, 55 P.R. 1896. 92 P.R. 1902, P.B., 28 
0. 318, R.) 

(16)—Ciu. Pro. Code iAdt XIV of 1882), s. 13 
— Suit instituted before Munsiff—Compromise- 
decree on appeal before District Judge — Appli¬ 
cation for review to have compromise- set 
aside—Decision if bars fresh suit before Subordi¬ 
nate Judge —Ground for setting aside compromise 
—Decree nof raised in — Fresh on 

such ground, %f lies—Procedure for selling aside 
decree—Rule issued by the High Court—Dis¬ 
charge — Effect. —Plaintiffs had instituted three 
suits again-^t the defendants in the Court of 
tbo Munsiff. Pending appeals preferred before 
tbo District Judge against tho decrees of the 
Munsiff, a compromise was filed and decrees 
made thereon. The plaintiffs then applied for 
review of the decrees alleging that their pleader 
had no authority to agree to the compromise. 
The District Judge rejected the application on 
the ground that the pleader had the requisite 
authority. The plaintiffs obtained rules from 
tho High Court against this order but they 
were discharged. Plaintiffs now instituted a 
fresh suit in the Court of the Subordinate 
Judge praying that the oomptomise and the 
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decreo made thereon be set aside on the ground 
that the pleader had no authority to compro¬ 
mise and that the terms of the compromise 
went outside the subject-matter of the suit. 
Held, that, in order to have the compromise- 
decree sot aside, it was open to the plaintiffs to 
proceed either by way of suit or by an applica¬ 
tion for review, the latter being the more 
regular mode of procedure. (10 C. 612, F.) That 
the effect of the discharge of the rules issued by 
the High Court was to leave the order of the 
District Judge undisturbed ; that the question 
regarding the pleader’s authority to compro¬ 
mise was directly and substantially in issue in 
the proceeding for review and was heard and 
finally decided by the Court of the District 
Judge, which was a Court of jurisdiction com¬ 
petent to try the present suit. This suit in 
consequence is barred by the rule^ of res judi¬ 
cata. (25 C. 571, 23 0. 78, Bel. on ) An inde¬ 
pendent suit would not lie moroly because a 
ground is alleged for setting aside the decree 
which* was not taken in the application for 
review. The plaintiffs having elected to pro¬ 
ceed by way of review, ought to have raised 
upon their application all the grounds upon 
which they relied for setting aside the dreree. 

Ram^GopaIj Mazomdar v. Prasanna Ku¬ 
mar Sanial. 10 C.W.N. 529 = 2 C.L.J. 508. 

(17 )—Partition suit—Decree in a previous 
suit operate as res judicata in a subsequent suit. 
—In a partition suit the present plaintiff and 
defendants were defendants and had come to 
an amicable understanding among themselves 
and bad agreed to divide the house in dispute 
equally between the plaintiff and the defend¬ 
ants. In accordance with that understanding 
a decree bad been passed, on the 17th April 
1889, directing that, on payment of Court fees, 
the plaintiff should recover the share assigned 
to him. Plaintiff did not pay the Court-fees 
and take possession of the house. In 1898 he 
brought the present suit to recover po.ssession 
of half of the bouse on the strength of the old 
decree. Held, that the old decree operated as 
res judicata ilod the suit was barred. It was 
not open to the plaintiff, after his neglect for 
so many years and after he had lost his right 
to execute his decree, to bring a second suit for 
recovering possession of the house assigned to 
him. SONI v. MUNSHI. 3 Bora. L.R. 94. [D., 

C.W.N. 839.] 

{IQi^Limitation, Erroneous decision on .—An 
erroneous decision on a question of limitation 
cannot be treated as invalid, unless it be set 
aside in a way provided by law. GUNESSAR 

Singh v. Gonesh dass. 2S C.789. (S c. 5i. 
P.C., Bel.on ) [Affirmed, 33 C. 1178 = 10 C. 
W.N. 969 = 4 C.L.J. 177 = 3 A.L.J. 698 = 8 
Bom, L.R. 719 = 16 M.L.J. 365.] 

(19 )—Right to honours in temple—Damages 
for invasion of right-—Res judicata—In a suit 
by U against A to establish his right to receive 
oeitain honours in a temple as appertaining to 
his offioe of Officiating priest of the temple, 
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and to recover damages for the invasion of hife 
right,^ where it appeared that in a former suit 
by U’s predecessor against A, the claim to sit 

at the right side of the idol at festivals bad 
been admitted but the right to receive a cake 
on the same occasion had been disallowed, held 
that U’s claim so far as it sought to establish 
his right, was res judicata. A. SRINIVASA 
DIKSHATULU V. ANANTHA CHARLU. 4 M H. 
G. 349. 

(20)—Ciu. Pro. Code {Act VIII of 1859), s. 2 
— Bur of subsequent suit, res judicata — 

o/ 1861, s.ll.—Suit by theoresent plaint- 
i)f, as the disciple of a deceased priest, to re¬ 
cover from the defendant pop.sessioa of the 
property allotted to the deceased under a com¬ 
promise decree in a prior suit between him 
and the present defendant, and the claim was 
held to be liable to objection on the two fol¬ 
lowing grounds, Vic., (1) the plaintiff’s right 
to sue for the estate in the character of the 
disciple of the deceased priest had been deter¬ 
mined by a decree in a suit brought by him 
against the Nazir of the District Court who had 
been placed in management of the propertv un¬ 
der the provision of s. 9 of Reg, VII of 1827, 
and who then represented the then undetermin¬ 
ed owner ; (2) the property now sued for had 
been specifically awarded to the plaintiff’s 
predecessor as against the present defendant 
by the said compromise decree between them. 
If the decree were not time-barred, the deceased 
or his legal representative could obtain posses¬ 
sion of the suit property by means of execution 
proceedings on the decree, and the mere fact 
of such decree having become time-barred 
could not confer on the legal heir or represen- 
tative any right to .swe again for the estate or 
any part thereof. The present suit, therefore 
was barred alike by s. 2 of Act VIII of 1859 
aud s. Ilof Act XXIII of 1861. SHIVALIN- 
GAYA v. NaGALINGAYA, 4 B. 247 [R., 25 B. 
116 .] 

(211— Possession, suit ;or.~ In 1895 G 
brought a suit against T claiming to be con¬ 
firmed in possession of certain property ia 
virtue of his being a surviving co parcener and 
asking for an injunction resbrainiog. T from 
obstructing him in the enjoyment of that pro¬ 
perty. This suit was dismissed, the Court hold¬ 
ing chat there was no co-parcenary. The same- 
plamtiff being dispossessed of the property in 
the interim, brought a second suit for restitu¬ 
tion of possession on the ground that he was- 
the nearest reversioner. Held, that the claim 
m the second suit was constructively in issue 
m the first and was th«re/ore res judicata. 

TIKKAPPA, 2 Bom i. R. 872 

rr I? J ‘‘43; R.. 31 

M. 385, 11 Bom. L.R. 921; Not F., 26 M, 760 * 

F., 6 Bom. L.R. 694.] ’ 

{22)~Profits, suit for—Past profits—Findina 
in the former suitSum not fized—Second suit 
for the profits.—yfheiQ a claim for past profits 
13 made in a former suit and inquired into and 
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fehe finding recorded that there was a bataoce 
due to the plaiutifi but no particular sum is 
fixed by the decree, no second suit for the past 
profits can be maintained by reason of the bar 
created by s. 13, Explanation III, Civ. Pro. 
Code. KaCHU V. LAKSHMANSING, 2 Bom. 
L.R 78J=25B 113. [D..5 C.L.J. 192; R.. 34 
0. 223, 9 Bom. L.R. 1164.] 

(23)—Ciu. Pro. Code^ s. 13, Expln. 2— Agra 
Tenaticv Act III of 1901). ss. 164 and 165— Suit 
for profits—Mode of collection. —A suit for profits 
by one co sharer against another was dismissed 
in 1905 by the Assistant Collector as barred by 
the rule of res juiicata. This decision was 
reversed by the District Judge who remanded 
the case under s. 562, Civ. Pro. Code. The 
decision of the District Judge was affirmed on 
app al by the High Court. In second appeal, 
after remand, the plea of res judicata was 
again put forward, based upon certain deci¬ 
sions of the High Court, barring a second appeal 
in case of remand, under s. 662, Civ. Pro. Code, 
under the Tenancy Act, and also based upon 
two other decisions between the same parties, 
which bad not been set up on tbe previous 
occasion. Held^ that the decision of the District 
Judge became final and its effect was not nulli¬ 
fied by the decisions subsequently passed as to 
the right of appeal. As to the other decisions, 
they, not havirjg been relied upon before the 
District Judge as a ground of defence, could 
not bo now set up under expln. 2 of s. 13, Civ. 
Pro. Code. The app>llant not only might but 
ought to have relied upon those decisions in the 
previous litigation. In a suit under s. 164 of 
the Tenancy Act, only the actual collection**, 
made by the defendant, are to bo taken into 
account, in determining the amount of profits 
duo. In a suit like tbe present, a plaintif! Is 
not entitled to have profits calculated on what 
might have been collected or on the rates paid 
by tenants in other khewaies^ for lands of 
the same kir>d. This constitutes the distinction 
between a suit of this and ono under s. 165, 
Tenancy Act. ABDUL RASHID v. ABDUL 

Latif, 5 A.L J. H7 = A.W.N. 1908. 68. 

(21)—Res judicata—Suif for rent, —The judg¬ 
ment in a suit for arrears of rent, deciding 
against the tenant, who, while admitting his 
liability to pay the amount claimed, contended 
that, it was the rent due for a larger area than 
that specified in the plaint, would bar a sub.sc- 
quent suit by tho tenant to have it declared 
that tbe same amount comprised tho rent duo 
on all the lands held hy him under the landlord. 

BussuN Lall snooKUL V. Chunder Doss. 
4 C 686 =4 C L.R., F B. [D., 21 0. 236, R., 1 
C.L.J. 248, 67 P.R. 1907=66 P.W.R. 1907.] 

(26) —Rent sti'xi—Judge trying the question 
and giving judgment on the question "what is 
yearly rent"—Kes judicata,—Where, in a rent- 
suit, the Judge tries tbe question and gives 
judgment on the question, ** what is the yearly 
lent, " Hnd makes that the foundation of his 
judgment,' khaC becomes res judicata between 
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the parties. (19 0.656, F.) Obifer.—Even if 
the judgment of the High Court in the prior 
suit did not operate as res judicata^ in tbe prior 
suit, still it was some evidence of the rate of 
rent of the previous year.— Per Norris, J. BAK- 
SHI V. NIZAMUDDI, 20 C. 509. IP,, 1 C.W.N. 
1-20. 4C.W.N. 161. 6C.W.N. 599.] 

(26) — First suif for rent for one year — Abate¬ 
ment of rent claimed to a smaller extent and de¬ 
cided —Second suif for abatement of rent to a 
larger extent in the future barred — Patni lease.— 
The plaiDtii! brought this suit for the purpose of 
obtaining an abatement of her rent for the 
future for tbe lands of which tbe defendant bad 
given ber a patni lease and she claimed in this 
subsequent suit the precise measure of abate¬ 
ment. Rs. 155, which she bad claimed in a 
former suit brought against ber by the present 
defendant. Held that, as the principle of the 
entire question of what ought to be the per¬ 
manent abatement of rent bad been substan¬ 
tially determined in such previous suit, the 
question of abatement of rent determined in the 
former suit botwosn the parties was resjudieata 
as it decided the point not only for one year 
but for all future years. NOBA DOORGA 
DOSSEE V. POYZBUX CHOWDHRY, 1 C- 202 = 

24 W R 403. (15 B.L.R. 25 and 23 W.R. 292, 
F.) [Appr., 3 0. 383; R.. 13 M, 287, 9 B. 76,‘ 

1 C.L.J. 218 ; D..3G. 271. 21 C. 236.] 

(27) - Snif/or renf— Rate of payable rent— 
Failure of plaintiff to prove rate claimed — De¬ 
cree fora lesser sum. on admission by defendant 
— Roa judicata.— On failure of tho plaintiff, in 
a suit for rent, to prove the rate of rent claimed 
in the plaint, a decree for rent passed at tho rate 
admitted by tho defendants, which was less 
than that olaimel, m ly or may not operate as 
res judicata. Whether tho decree in that suit 
operated as res 7 tidicafa and determined con- 
olusively tho rale of rent payable for the year in 

qucAtion in a subsequent suit for arrears of rent, 
at the rate claimed in the prior suit, can be 
determined by seeing whether the effect of the 
previous decision was that tho plaintiff should 
recover from tho defendants, the sum admitted 
by them to bo duo or that the sum admitted 
by them to be duo was tho proper amount of 
rent payable for the land in suit for tho year or 
years in question. If it was to the latter effect, 

, tho decision in the prior suit will operate as rsJ 
judicata, on the question of the rate of rent 
paviible by tho defendants. HURRY BEH.ARI 
BH AGAT V. PANGUN AHIU, 19 C. 656. (7 C. 

298, 11 C.L.R. 483, R.) 20 0. 505. 4 0. 

W.N. 43. 4 C.W.N, 161; Appr., 6 0.W.N,689;, 
R., 1 C.L.J. 248 ] 

123)— Contest for title—Qhatwal andunder~ 
tenure — Decision Bifidingness on 
holder —Res judicata—Ciw. Pro. Code, 1877*- 
s. 13. —Where a decree, awarding to one of the 
parties money deposited in a Treasury by a 
third party, as tbe oompeusation for land taken 
by the latter for railway purposes, was based, 
upon tho right to tho land as between a ghat*, 
wal and his under-tonure holders', the deored' 
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.deciding that the ander-tenure holder had been 
in poFisession by the mere suderance of the 
ghatwnl, the question of title having been 
directly and substantially in issue between the 
parties, held, the contest of title was conclusive 
between them under s. 13 of the Civ. Pro. Code, 
so as to bar the under-tenure holder, in a sub¬ 
sequent suit by the ghatwal to resume the 
under-tenure as determinable at will, from con¬ 
testing that the under-tenure was permanent. 

Bamchunder Singh v. Madho Kumari, 
12 C. 484 = 12 I. A. 188, P.G. = 4 Sar. 666. (On 
Appeal from9 C. 411.) [i2., 20M. 269 ; D,, 11 
C.W.N. 525 = 34 0. 466.] 

(29) — Rent suit—Suit for title-^Res judicata, 
—The mete fact of the former suit, in which 
the question of title is determined, being a 
rent suit, does not prevent that determination 
from operating as res judicata in a sub.-equent 
suit brought for the establishment of title. 

Radha Madhub HOLDAR v. Monohur 
Mukerji, 15 C. 756, P c. = 15 I. A. 97 = 5 Sar. 
211. [F., 25 0. 136 ; D., 24 C. 569. G O.W N. 
66;B.,l8B. 597, 17 A. 174 = A.W.N. 1895, 
47, 2 N.L.R. 94, 8 0.0. 37. 10 C.W.N. 820, 26 
A. 447 = A.W.N. 1904. 61, P.B.] 

(30) —Res-judicata, constructive—Th^k map, 

admissibility of—Possession^ legal termination 
ofy when physical control is doubtful or inter¬ 
rupted. —A putnidar brought a suit for assess¬ 
ment of rent in the Munsiff’s Court on tbe 
ground that the tenant bad encroached upon 
the adjoining lands of bis landlord. The de¬ 
fence was that tbe lands in dispute were 
outside tbe ganti and comprised, within liis 
taluk. It was held that tbe disputed lands 
were within the ganti. A suit was then brought 
on the enhancement decree in tbe Subordinate 
-Judge’s Court for the recovery of rent. That 
suit was decreed ex parte and tbe decree was 
enforced in execution. HKld, a suit brought 
in the Court of the Subordinate Judge, by the 
representative of the tenant, for recovery of the 
land, on the ground of its being included in the 
taluq, was barred by tbe principle of construc¬ 
tive res judicata. (31 C. 79, P.) also, 

that the plaintiff could not be allowed to get 
rid of tbe decree passed twenty-four years be¬ 
fore, and place himself in a position of advan¬ 
tage which be could not occupy, if he made a 
direct attempt to assail that decree. (29 C. 
518 = 29 I.A. 104 = 6 C.W.N. 617, App.) An 
entry in a thak map that it was prepared in the 
presence of ihe representauves of certain parties 
is admissible in evidence, (7 C.W.N. 849, P.; 
18 0 224= 17 I.A. 145, D.) As soon as a per¬ 
son is entitled to possession and enters in the 
assertion of that possession, or which is exactly 
the same thing, any other person enters by 
command of that lawful owner, so entitled to 
posse!4sioQ, the law immediately vests the 
actual possession in the person who so enters. 
BIDHUMUKHI DASI V. JITBNDRA NATH ROY, 

IOC L.J. 527=4 Ind. Caa 442. 

(31) — Mortgage decree— Execution of decree — 
Jtes judicata—Cw. Pro. Code, 1882, s. 13—In 
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execution of* a decree upon a mortgage by 8 and 
A, which was passed against tbe legal representa¬ 
tives of 8 and one only of the legal representa¬ 
tives of A, part of the mortgaged property was 
sold to H, while, as to tbe remainder, a compro¬ 
mise was effected, whereby it was saved from 
sale by H paying the decree-holders Rs. 474. H 
subsequently obtained possession of the whole 
of the mortgaged property ; and two suits were 
brought against him by the' other legal repre¬ 
sentatives of A, for possession of their shares 
and the ejectment of H therefrom. H defend¬ 
ed these suits on tbe ground that he stood in 
the shoes of S and occupied tbe position of one 
joint mortgagor, who bad sati&hel tbe otber^s 
debt by payment of Rs. 474, and that, unless 
and until the plaintiffs should pay their pro¬ 
portion of that amount, he was entitled to 
retain possession of the whole of the property 
mortgaged. These suits were dismissed in the 
lower Courts, but the High Court on appeal 
decreed them, merely observing that they were 
governed by the decision of the Pull Bench in 
Jafri Begam v. Amir Muhammad Khan. i7 A. 
822). H then sued those plainnffs fjr Rs. 275 
as tbe contribution which be alleged to be 
due by them in respect of the sum of Rs. 474. 
Held that the High Court in its former decision 
must be tnken to have held that tbe pUintiJSs 
in thit case were entitled to an unqualified 
and unconditional decree for ejectment, and that 
the present claim was res judicata by reason of 
that decision. MAZHAR ALI KH-4N v. HADI 
EhAn, A.W.N. 1889, 4. 

(32) —Swif to enforce mortgage—Parties to 
siiifs—S 13, Civ. Pro. Code.—In 1883, the 
plaintifi commenced an action against his 
mortgagors on a bond dated 21st July, 1H71, and 
obtained a decree. In 1888, the defendant 
brought a suit against the same mortgagors to 
enforce the mortgage of the 18tb August, 1876 ; 
and obtained a decree for payment against the 
mortgagors. To this suit, the mortgagors and 
tbe plaintifi were made parlies. Tbe plaintiff 
held another mortgage over the same property 
under a deed, dated 7th February, 1874. In 
1893, the plaintifi brought an action, to enforce 
the bond of 7th February lb74. against the 
mortgagors and the defendant. The defendant 
contended that in the suit of 1888 the plaintiff 
did not set up the bond of 7th February 1874, 
and that therefore the action was barred by 
s. 13 of the Civ. Pro. Code. Held, that the 
suit was barred as being res judicata. SRI 
GOPAIi v. PIRTHI SINGH. 14 Bom. L R. 827 
= 24 A. 429. P.C.=6 C.W.N. 889 = 29 I. A. 118 
= 8 Sar. 293. 

(.33)—Oiv. Pro. Code, 1877. s. 13—Res judi¬ 
cata— Mortgage. —One of the hairs to the estate* 
of tbe deceased Mabomedan mortgaged such 
estate to B. Subsequently another beir to the 
same estate sued tbe mortgagor for her share of 
the property, claiming by right of inheritance, 
and obtained a decree. Then her sister, also 
an heir, sued both the mortgagor and the mort-^ 
gagee for possession of her share, and obtained a 
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decree against the mortgagor, but, as agaiost the 
mortgigea, hor suit was dismissed. Both the 
.si.-ters t'lea sold their shares to the plaiatiSwho 
brought the present suit against the mortgagee 
lor posse^stOQ. Held that the question of the 
defendant's right to the pos'^e^sion of such 
shares as mortgagee was res judicata. MATA- 

mN V. s.vDiK Husain. a.w.N. ia82. 14. 

(34)— on a mortgage—Prior mortgagee 
ad'iei as party but remaining ex parte— No 
issue about prior mortgage—Decree not reserving 
rights of prior mortgagte—Sabsequent suit by 
prior mortgagee on his mortgage barred —Cti;. 
Pro, Code, s, i3. —Where in a suit on a mort* 
gage, the mortgagor brought to the notice of 
the Court through bis written statement the 
existence of a prior mortgage, and the prior 
mortgagee was made a party but he remvined 
ex parte, and no issue was raised about the 
prior mortgage and the Court passed the usual 
decree for a lie without reserving the rights of 
the prior mortgagee, a subsequent suit by the 
prior mortgagee on his mortgage was held to 
be barred by Explanation 2 to s. 13, Civ. Pro, 
Code, as ho could and ought to have raised the 
question of bis prior mortgage in the former 
suit. KRfSHN.^MACHAlUAlt j v. SESHADRI 
AIYANOAU. 11 M L.J. 333. 

’(•35t— Mortgage suit—Redemption -Decree^ of 
reiemptiOfi—Mrsne profits-Separate suit. —In 
virtue of a redemption decree, tho mortgagor 
paid the amount of the decree and took posses¬ 
sion of the property in 1893. This decree was 
•mended in appeal, by substituting a largo 
amount of redemption money but no provision 
was made for tho mesno profits from tho date 
when the possession was transferred to tho 
date of the payment of tho additional amount. 
To recover those mesne profits, the mortgagee 
brought a fresh suit. Held, that tho claim 
was judicata as the question was one which 
arose directly out of the mortgage transaction 
which was the subject-matter of the litgation 
in the former suit; and was one that could and 
ought to have been advanced in it. VINAYAK v. 
DATTATRAYA. i Bom. L.R 492 = 26 B. 661. 

L.R. 97, A.W.N. 1907,281 = 4 
A.L.J. 763 = 30 A. 36, 30 A. 225 = A.W.N. 
1908. 96 = 5 A.L.J. 192.J 

(36;— 0 / the equity of redtmption by 
first mortgagee—Salo of mortgaged property in 
execution of decree obtained by second mortgagee 
—Purchase by decree holder— Suit by first 
mortgagee for declaration of invalidity of auction 
sale, dismissal of —Suit for redemption by second 
mortgagee decreed —Suit for jy'fssession by second 
mortgagee—Plea by first mortgagee as purchaser 
of equity of redemption, to redeem second 
mortgage, validity of—8. 13, C.P.C.—Tho 
appellant, first mortgagee, obtained a dooreo for 
sale o£ the property upon hia mortgage. The 
respondent then became the second mortgagee 
of the flame property. In consideration of his 
decretal amount, the first mortgagee purchased 
the mortgaged property from the judgment- 
debtor aod'Obtained possesaion of the property. 
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In a suit brought upon his mortgage, the 
respondent ootained a decree for sale of the 
property, notwithstanding the plea of his prior 
mortgage set up by the appelUnt. In execution 
of the respondent’s decree, the property was 
sold and purchtsed by the respondent himself. 
The appelUnt, though a party to the respond¬ 
ent’s suit was not made a party to any proceed¬ 
ings in execution nor to the order absolute for 
sale. Then rbe appellant brought a suit for a 
declaration of the invalidity of the auction-sale, 
which was dismissed. Recognizing the position 
of the appelUnt as prior mortgagee, the res¬ 
pondent brought a suit for redemption of the 
appellant’s mortgage and obtained a decree 
in hifl favour. In execution of the above 
decree, tho respondent obtained formal delivery 
of possession. As his application for mutation 
of names was opposed by the appellant, the 
respondent brought the present suit for 
recovery of possession of tbe disputed property. 
Tho contentions of the appelUnt were that, 
as his purchase was subsequent to the respond¬ 
ent’s mortgage, he. as purchaser ol tbe equity 
of redemption, was entitled to redeem that 
mortgage ; that, as he was not made a party to 
the proceedings, which ended in tho order 
absolute for sale and actual sale of the property, 
his right of redemption still subsists; that 
th-? Court below ought to have afforded him 
an opportunity to redeem the respondent’s 
mortgage and that tbe decree for possession 
should have been made conditional upon his 
not rodcoming that mortgage. Held, that 
tho appellant was precluded from raising this 
contention and was not entitled to redeem. 
Ho Plight and ought to have raised this plea 
in tbo previous litigations and, having failed 
to do so, ho was haired by s. 13, Expl. 
II, Civ. Pro. Code, from setting up a title to 
redeem. The effect of his omission to set up, 
in tbo previous suits, tho defence which he 
now raised, was that it must be taken that 
tho Court had refused in the previous litiga¬ 
tions ro recognise tho right, which he now 
cUimod. Chet Ram v. Baru Mal, A.W.N, 
1903, 107 = 2 A L.J. 278. (24 A. 44, F.B.. 
Nxpl.) 

% 

(37)—Cii> Pro. Code, ss. 13. lOO—Swif dismis¬ 
sed in defendants absence on plainiiff*s failure 
to adduce evidence — Freshsuit, if barred.—S. 13, 
Civ. F^ro. Code, is no bar to frrsh suit, when 
tho previous suit is dismissed in tho defendant’s 
absence on tbo failure of plaintiff to adduce 
evidence. DOMA RAM v RaGHU NATH PAN- 
niT. 10 C.W.N. 40. (13 A. 63. R.) 

(3S) —Failure to include present claim in previ- 
OMS sutf— Ground of title same — Defendant 
different—Properties comprised different— Res 
judicata — Civ. Pro. Code, 1882, s. 43.—Where, 
in a previous suit, tho plaintiff has failed to 
include tbo present claim, ho would not bo 
barred from maintaining the present suit by 
s. 43, Oiv. Pro. Code, where, though the 
ground of title on which tbe two suits are 
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founded is one, tbe defendants ace different 
persons and the properiies comprised in the two 
suits are also different. DaMPANABOYINA 
GANGI V. ADDABA RAMASWAMI, 25 M. 736 = 
12M.L.J. 103.[R.,26M.686, P.B..13M L J.479 
= 27M. 94, 6 O C. 379. L P.R. 1905=83?. 

L. R. 1905, 9 O.C, 339, 31 M. 252= 18 M.L J. 
238.] 

(39) — Plea of res judicata, not taken notice of, 
the decree or order on which it rested not having 
been produced —Where in one of the appeals, 
a plea of judicata vi&s taken on the ground 
that a ruling by the Juage in one application 
for execution ought to be held conclusive against 
the judgment-debtor in every other application 
for execution of the same decree, htld, that 
tbe plea required no further notice, because 
the decree or order upon which it rested had 
not been produced. BISAWBHAR NatH v, 
NAWAB IMDAD ALI KHAN, 18 C. 216, P.C. = 17 
l.A. 181 = 3 Sar. 619. 

(40) —Ciu. pro. Code, 1882, s. 13 ( = s. 11, 
new Code)—Judgment of British Court—Suit 
on, in Native territory—Cession of Urntory to 
British Government pending suit — Act XVII of 
1886, s. 8. — While a suit founded on a 
judgment of a Bntisb Oour. was pending in 
the Court of Jhansi (Mative State), tbe town 
was ceded to the British Government; held, 
with reference to s. 8 of Act XVLI of 1886, 
that tbe suit might be continued in tbe British 
Court of Jhansi after the cession, and that s. 13 
of the Code was no bar. SaLONI v. PIaH Lal, 
10 A 617 = A.W.N. 1888,183. 

(41) -Ctv. Pro- Code, s. 13 — Finding in 
previous judgment immateriai to decision of 
case. —D. B. and S. G. sued for ejectment of 

M. P. from a certain house claiming title there¬ 
to under a deed ol gift from one B. K. the 
mother of D. B,, who was alleged to be the 
widow of a separated Hindu to wtiom the bouse 
had b- louged. Prior to this suit M. P. had 
brought a suit against B. K., D. B. and S. G. 
alleging that the house in question was the 
property of a joint Hindu family of which he 
was a member and praying for a declaration of 
his right to a one-sixth share therein. That 
suit was dismissed on the ground tbat the pro¬ 
perly was not joint, as asserted, but the Court of 
first instance recorded a finding tbat *'the gift 
by a woman in respect of immoveable property 
even in favour of tbe next heirs must be held to 
be invalid, a woman having no such authority.” 
In the .subsequent suit this finding was relied 
upon by the defendant as constituting res 
judicata m his favour Held that the finding in 
question did not operate as res judicata. MadHO 

Prasad v. Dabyai bibi, A.W.N. 1893,108. 

(42) —Swif bv some reversioners—Substguent 
suit by other reversioners. —Where an action was 
instituted by two of the reversioners fora 
declaratory decree and for an injunction forbid¬ 
ding alienation of the moveable and immove¬ 
able property of (he deceased, which was then 
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in the oossession of his widow, such a suit can 
only bar those two reversioners and cannot 
exclude the other reversioners from obiaiumg 
a declaratory decree in another suit, which^will 
have tbe effect of protecting the reversionary 
interests of themselves and of thtir lineal 
descendants. Chand KOER v. PaetaB 
SINGH. 16 C. 98 = 15 l.A. 156, P.C. = 5Sar, 
243. [R., 27 M. 588, 1 P.R. 1905 = 83 P.L R. 

1905, 58 P.R. 1905 = 59 P.L R. 1905. 8 O.C. 
124 ] 

(43) —TVifi — Revocation—S. l3, Civ. Pro. 
Code, 1882 ( = s. 11, present Code) Res judicata 
not mode ouf — Case where a decree obtained 
against the defendant tbat tbe will was revoked, 
was held not to be res juaicata in a suit against 
him brought by other plaintiffs, but was held 
to be admissible as evidence against him. BHI- 
TTO KUNWAR V. Khesho Pershad Misser, 

1 C W N. 265, P C. = 19 A. 277 = 24 I A. 10=7 
Sar 131. [Appr., 25 A. 546 ; Apvl , 24 B. 591 ; 
R., 25 C. 522, F.B,, 4 C'.W.N, 63. 5 Bom. L. 
R. 2.30. 9 C.W.N. 402, 9 C.L.J. 697 = 12 C.W. 

N. 739.] 

(44) — Res judicata— Questiontried by Probate 
Court—Subsequent suit— Maintainability of suit 
—Declaration of revrsionary interest — Specific 
Relief Act (1 of 1877), s 42.—Where, in a con¬ 
tested application for probate the Court ^of 
Probate has held th-it a certain person was not 
the next reversioner of the deceased, and such 
finding has been affirmed on appeal, no suit by 
the said person t'l have it declarea that he was 
such reversioner would lie. Tbe previous judg¬ 
ment would bar the subsequent suit. Where 
the real object of the suit was not merely to 
get a declaration but also to protect the present 
interest of the plaintiff, the suit would not be 
barred under s. 42 of the Specific Relief Act. 

Ramnandan Pershad v. sheoparsan 
Singh, 11 C h.J. 623 = 6 Ind Cas 301 (6 C 

W.N. 912. F.) in., 12 C.L.J. 185=14 C.W 
N. 924 = 7 Ind Cas. 126.] 

(45) —Res judicata as to point of law — No 
bar when the subject-matter of second suit i$ d%f‘ 
ferent—Trustee under a will — Co-trustee, vali¬ 
dity of the appointment of, by existing bustee .— 
One G.N. had been appointed as trustee under 
the will of A. G.N. died and his son and heir, 
K, succeeded him as trustee. S. the plaintiff res¬ 
pondent, was appointed by K as a co-truster 
with him. In the present suit. S sought to en¬ 
force his rights as co-trustee entitling him to 
act jointly with the defendant-appellant, K. in 
respect of charities and trusts created by the 
above will. The question had to be decided whe¬ 
ther the appointment of S as co trustee made 
by K was valid in law. It was urged ,on behalf , 
of the plaintiff-respondent tbat the question of 
the validity of the appointment was res yndicata 

by reason of a previous suit brought by the plaint¬ 
iff against the first defendant and another foe 
the purpose of setting aside certain fraudulent 
alienations of trust-property,, ainoe- it had beea 
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rai ed and decided in plaintiff’s favour in that 
euic. Beld, the contention of the respondent 
an to res judicata was not sustainable, as the 
prior decision was one of a question of law and 
an adjudication upon a point of law, though 
binding upon the parties, in any future suit. 
quoad tbe same object-matter, is not conclusive 
even between tbe same parties when tbe sub¬ 
ject-matter of the second suit is diSerent. i5 M. 
304, 11 M. 393, 22 B. 669, 26 B. 26. R. and 
F.) 'As to the above question of the competency 
of K to appoint S as his co-trustee, held. s. 73 
of the Trusts Act does not extend to trusts, 
such as that created under the will of A in the 
present case, and, in the absence of a power to 
appoint trustee, under the will creating tbe 
trust or by virtue of some statutory provision, 
the existing trustee has no power to appoint 
any person as trustee either in his own place 
or to act jointly with him. The appointment 
by K was, therefore, not valid in law and could 
not confer on S any right to act as trustee. 
GOPU KOLANDAVELU CHBTTY V. T. SAMI 

Royer, 15 M L.J 466 = 28 M. 137 [R., 30 M. 
461 = 17 M L.J. 250, 41 P.R. 1908.] 

(46) —Civ. Pro. Code (18B2). ss. 13. 43( = s.ll, 
O.II, r. 2, Civ. Pro. Code. 1908)—Res judi¬ 
cata— Relinqu’.shment^Spectfic performance of 
contract—Suit for jyossession— Defendant's name 
struck out in first —Plaintiff had obtained 
a decree for speciffo performance of a contract 
of sale against defendants 3 to 7, and subse¬ 
quently brought the present suit for possession 
against them, and the principal defendants in 
whose favour the former had executed a 
conveyance, although made parties, in the 
former suit, were at the request of the plaintiff 
subsequently removed from the category of 
defendants, held that the olaim against both 
oets of defendants did not arise out of tbe same 
sause of action, tbo cause of action of the first 
suit being the refusal of defendants 3 to 7 to 
execute a deed of sale and the cause of action 
against the principal defendants in the second 
suit being tbe resistance to the plaintiff taking 
possession of the property conveyed to him, and 
the second suit was not barred by es. 13 and 43, 
Oiv. Pro. tjnde. It was not neces-arv under 
8 . 27 of tbe Sp cifio Relief Act to bring the pre¬ 
vious suit :ig linst both the sets of defendants. 
ABDUL Majid v. Boida Nath Lhur, 6 C. 
W.N. 314. 

(47) —Civ. Pro, Code, 1882, s. 13— Explana¬ 
tion F—Roa judicata— Decret of a foreign Court 
—Bond executed iu Rfifis/t India—Subsequent 
acknowledgment tn a foreign territory—Decree 
in the foreign Court — Judgme^ii by consent how 
far an estoppel — Partnership—Partner's power 
to change the joint liability of his co-partner 
into a joint and several liabiiity — Estoppel .— 
The plaintiff lent, on the 6th July 1895, a 
sum of mon ^y to a partnership composed of 
defendants, some of whom resided in the 
Baroda (a Native State) territories and some 
in British India Tbe money were borrowed 
in Ahmedabad (British territory), and the 
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khata was signed there on behalf of the partner¬ 
ship by defendant No. I (a British subject). 
On the 25th April 1896, defendant No. 1, 
passed to plaintiff in Barola an agreement 
reciting the above transaction and aoknowledg- 
ing the debt of Rs. 13.400. The agreement 
gave the plaintiff the p^wer of taking the 
money from the Qrm’s deposit of Rs. 33,732 
lying in tbe Baroda treasury; and it also 
acknowledged the joint as well as the several 
liability of all the partners. On the 1st 
September, 1896. plaintiff and defendant No. I, 
being in Baroda, referred the matter in 
dispute to arbitration, and on tbe day follow¬ 
ing (ojk out on tbe award a consent decree 
from tbe Baroda Civil Court. In execution of 
this decree the plaintiff got, on the 6th Decern 
ber 1896, throuRh the Baroda Court, Rs. 7,000 
from the deposit in tbe Baroda treasury. 
Plaintiff then brought a suit iu the Court of 
tbe First Class Sub Judge at Ahmedabad to 
recover the tialance Rs. 6,909-4-0 with interest 
from all the defendants. Tbe First Class Sub- 
Judge dismissed the suit and held that the 
suit against defendant No. 1 was res judicata. 
because the khata was merged in the agreement 
of the 25th April 1896 and the said agreement 
was merged in the decree of the Baroda Court 
and that tbe remaining defendants were liable 
for tbe debt jointly but not jointly and 
severally :— Held. (1) that the remaining de¬ 
fendants were liable to be sued because defend¬ 
ant No. 1 had no authority without the 
consent of his partners to change tbe joint 
liability of each partner, which was the ordi¬ 
nary incident of tbo partnership, into a joint 
and several liability: (2) that the principle 
of res judicata did not operate as a bar 
to tbo present suit, because tbe Baroda 
Court had no jurisdiction over tbe present 
defendants, who wore British subjects and 
resided in tbo British territory ; (3) that 
tbe defendants could not rely ou s. 13. 
Explanation V, Civ Pro. Code, 1 1882, 
because that referred to bona /Ide claims and 
not to bona fide defences. A judgment by 
consent raises an estoppel just in the same way 
as a judgment after the Court has exercised a 
judir'ial discretion in tbe matter. LaKSH- 
MISHANKER v. ViSHNURAM. 1 Bom. L.R. 831 
= 24 B. 77. [R .22 A. 307.] 

— Instalment-bond—Bond payable bp in- 
sfnfwfnfs— Fraud — Defence — Limitation. — The 
defendant signed on the 4tb June 1893 a Rusu 
acknowledging Rs. 11,534-15-0 to be duo by 
him to tbo plaintiff’s firm. On the I9t>h Juue 
1894. be paid Rs. 400 cash and a Hnndi for 
Rs. 6(X) and for tbe balance Rs- 10,634-15-0 
passed an instalment b >nd payable by yearly 
instalment of Rs. 1.000 each. Tbe^ Huudi 
having been dishonoured, the plaintiff's firm 
brought suit No. 249 of 1895 to recover the 
amount of the Hundi from the defendant.. The 
latter pleaded want of consideration And]*im- 
peaohed the correotness of the aooounts. f) The 
Court appointed a Commissioner to examine 
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the plaintifi’s accounts : and the Commissioner 
reported that the debt due was Rs. 3.016*3-0 
and not Rs. 11,534-15 0 as stated in the Ruzu. 
Upon this the Court without going into other 
question raised by the defeacst decreed the 
claim. In 1897, the first two instalments under 
the bond having becomedue, the firm sued the 
defendant (Suit No. 105 of 1897) to recover 
Rs. 2,000. The defendant admitted the claim, 
and the suit ended in a consent decree. The 
defendant then instituted Suit No. 412 of 1898 
against the firm for cancelJation of ihe instal¬ 
ment bond, alleging that it was obtained by 
misrepresentation and fraud, and was void in 
law and passed in respect of wagering transac- 
tioijs and nothing was due under it. 
The litigation went up to the High Court, 
which without giving any decision on the 
merits, dismissed the suit as time-barred. 
In 1902, the plaintifi sued to recover 3rd, 4tb 
aud 5th instalments under the bond. The 
defendant pleaded that the bond and prior 
Ruzu were obtained from him by fraud and 
misrepresentation and that the debt due was 
one arising from wagering contract unenforce¬ 
able by law. The Subordinate Judge held that 
the defendant was barred by the decrees in 
Suits Nos, 249 of 1895 and 105 of 1897 from 
raising any of bis contentions, and passed a 
decree in plaintiff’s favour. On appeal, the 
District Judge held that the defendant was 
barred by res judicata from pleading that the 
bond was voidable for fraud or from pleading 
that the bond was void by reason of its consi¬ 
deration being a wagering debt. On appeal to 
the High Court:— Held, by Aston, J., that 
unless it be established that the pleas which 
the defendant bad raised in the present suit 
and had not been allowed to prove, would, if 
proved in the Hundi Suit No. 249 of 1895, 
have reduced the amount actually due by him 
in June 1893 to less than Rs. 600 plus the 
Rs. 400 paid in cash, the decision in the Hundi 
suit coul'i not oparate as res judicata in respect 
of the said pleas, for the matter which might 
and ought to be made a ground of defence in 
the Hundi suit must be a ground of defence to 
“ the claim actually made in the said former 
suit; (2) that the plea that the consideration 
for the instalment bond partly failed because 
of the reasons set up in the pleas aforesaid, 
would have been irrelevant in Suit 195 of 1897. 
unless by setting up these pleas and proving 
them the claim in that latter suit for Rs. 2,000 
would have been reduced Held, by Scott, J , 
that before the present suit was brought the 
issue as to consideration had not been raised ex¬ 
cept with reference to th<* Hundi and bad been 
heard and determined in Suit No. 249 of 1895 
with reference to that document alone. The 
defendant was, therefore, not barred by res judi¬ 
cata from pleading in this suit that the bond 
was DO longer supported by consideration; 
(2) that the lower Court was wrong in holding 
that the defendant was barred by s. 13 of the 
Div. Prq. Qode from raising the ..questions of 

C. vni—94 
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fraud or wager as vitiating the bond as a secu¬ 
rity for the payment of the remaining instal¬ 
ments. The issue in Suit No. 249 of 1895 was 
a sufficient issue for the disposal of the case on 
the Hundi and in that suit the defendant’s 
liability under the Hundi was the only matter 
in issue; in Suit No. 105 of 1897, there was no 
hearing and disposal of any matter in issue : the 
provisions of s. 13 did not, therefore, apply ;{3) 
that the fact that the defendant was, owing to 
the bar of limitation only, denied the specific 
relief of cancellation claimed in Suit No. 412 
of 1898, could not prevent him from raising 
defences on the meriis as a defendant in this 
suit. MINADAD V. KHARSETJI ; KHARSET.n 

v. Minalal, 8 Bom. L,R. 296 = 30 3. 395. 

(49)— Civ. Pro. Code, 1832, ss. 13 and 344 — 
Res juAicatct — Insolvency proceedings. — An 
application under s. 344 of the Civ. Pro. Code, 
is not a “ suit ” within the meaning of s. 13 of 
the Civ. Pro. Code. (145 P R. 1H84. F.) The 

rejection of such an application is not a bar to 
a subsequent application on arrest at the in¬ 
stance of the decree-holder who previously 
caused applicant’s arrest or at the instance of 
another decree-bolder. RAM LAL v. Labhu, 
122 P.L.R. 1903. 

(50)— Partner ship”-Debt--Assignment. —M and 
A were partners in a trade,in respect of which a 
debt was due to H. After A died, the debt was 
settled between H on the one side and M and 
A’s widow, as guardian of his minor sons, .on 
the other. Both M ard A’s widow passed bonds 
to H, each for a moiAty of the debt H obtain¬ 
ed a decree against M on his bond, which was 
satisfied, and he then sued A’s heirs. The 
Court allowed the widow's objection that she 
was not competent to give a bond binding her 
sons personally, and of its own accord made M 
a defendant and passed a decree against M and 
A’s estate. H assigned this dfcree to R, who 
applied for execution against M. The present 
suit was brought by M, against H and R to 
restrain R from executing the decree, alleging 
that, during the pendency of the above suit, 
H agreed with him that he would not get a 
decree against him. and, in the event of its Ibe- 
ing passed against him, he would not execute 
it The plaintiff also claimed damages from 
H. The lower Court rejected the plaint, on the 
ground that the question in issue in the suit 
as between M and R was res judicoia. by reason 
of the decree in the previous suit, and that 
there was no cause of action for damages against 
H. Held, that the suit was not res juiicafa. 
MUKUND HARSHET V. HARIDAS KHEMJI, 

17 B. 23. (11 B. 708, D.) 

(51)— Civ. Pro. Code s, 13 — Res judicata— 
Effect of expiry of limitation—Extinguishment 
of right. — In 1862, R purchased certain land in 
execution of a decree against D. In 1875, A 
applied for foreclosure of a mortgage by condi¬ 
tional sale to him of the land by D, dated the 
29th June 1861. The mortgage was accordingly 
foreclosed. In 1877- R sued A to have the 
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mortgage set aside on the ground that it was 
a fraudulent and oollasive traoeaotion. The 
suit was dismissed on tbe ground that it was 
barred by limitation. In 18S0, A brought the 
present suit against R for possession of tbe 
land by virtue of tbe mortgage and foreclosure 
proceeiings R pleaded that the mortgage was 
a fraudulent and collusive transaction. Held 
tb it this contention of R was not res judicata. 
Hi-tplea of fraud and collusion was not judicially 
disposed of in tbe suit by him in 1877, as 
required by s. 13of thoGiv. Pro. Code. Though 
R's claim to have the mortgage*dee 1 cancelled 
was dismissed as beyond time, yet, he continu¬ 
ed in possession. The determination of the 
period allowed only extinguishes the claimant’s 
(R’s) right, but does not create a right to tbe 
property for the opposite side (A). Hence, 
when the opposing side on any grounds contests 
with the party in possession, then it is necessary 
that the obj«^ccions raise d against the claimant 
be disposed of, DlLSUKH RAI v. TIKA RAM, 

A.W.N. 1883, 100. 

(52) — D fjerent pre-emption suits regarding 

sale of same property — Appeal in one suU —Rea 
judicata.—Whore, with regard to the sale of 
certain property, three suits for pre-emption 
were instituted all questioning the amount of 
the price, and they Wire dispose 1 of by one 
judgment awarding to tbe different sots of 
plaintiffs separate shares in the property on 
payment of proportionate amoun's of the sale 
consideration which was put at a much lower 
figure thin that claimed by the vendees, and 
the vendees preferred an appeal against the de¬ 
cree in one of tbe suits, held, that the decrees 
not appealc J against did not operate as res 
j'udicaia on the question of the sale considera* 
tion, Jhaman V. KUNWAU, 1 A.L. 

466. 

(53) —Cib. Pro. Code, Act XIV of 1882, s. 13 

Pight of pre-emption not s^t up in previous 

siiit for redemption—If bar to suit for pre-emp- 
fion.—Tbe failure of a mortgagee to set up his 
right of pre-empti( n in a suit by the purchaser 
from the mortgagor for redemption, is no bar 
under s. 13 of the Giv, Pro. Code, to lha trial 
of the mortgigoe’s sub.sequont claim for pre¬ 
emption in respect of the sale by the mortgagor. 
RAMOHAND V DUUOA PRASAD. 28 A. 61, F.B. 
=»A.WN. 1903, 196. (1 A 75, I A. 3l6, 3 A. 
189, 20 A 516, Overruled; 11 M I.a 50, 12 A. 
234, R.) [R., 27 A. 78 = A.WN. 1904,165 = 

1 A.L.J. 426. 55 P R. 1907 = 96 P.W.R. 1907 = 
66 P.L.R. 1908, 133 P.R 1907, P.b =84 P. 
W.R. 1907 = 88 P.L R. 1908.] 

(64) —Suit for re lemplion—Decree declaring 
right to redeem not executed, effect of. —A suit 
by a mortgagor, to redeem the mortgage is not 
barred by virtue of a previous decree, which 
declared the mortgagor’s right to redeem, on 
paying a certain amount. The previous de- 
oree.^should be regarded as a deolaratory decree. 
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SAMI V. SOMASUNDRAM. 6 M. 119. [Overrtt^ 
ed, 25 M. 300; Diss., 19 A. 202; P.. 16 M. 366, 
24 A. 44 = A.W.N. 1901, 194 ; Appl, 8 M. 478, 
R.. 16 B. 243, 19 M. 40, 21 M. 18. 43 P.R. 
1907 = 101 P.W.R. 1907 = 169 P.L.R 1908.93, 
P.R. 1908, P.B. = 164 P.L.R. 1908 = 133 P.W. 
R, 1908.] 

I55j— Mortgagor's suit for possession of mort¬ 
gaged property against trespasser after dismiS' 
sal of similar suit by morigagte in default^ 
Waste land, presumption as to possession of.^ 
The mortgagee of a village let some waste land 
to A to have it reclaimed and brought under 
oulcivaiiod. The defendants interfered with 
A and the mortgagee brought a suit for pusses- 
siou iu which the mortgagor was impleaded as 
a defendant. Thosui.was dismissed on the 
mortgagee failing to put iu au appearance. 
Subsequently the mortgagor brought a suit for 
possession of tbe waste land against the defend¬ 
ants. Held, that tne decision in the former 
suit did not render tbe question rec judicata. 
Held, funher, that tbe mortgagor being in 
rent-collecting possession of the village, mast 
be presumed, in the absence of any eviJenoe to 
the contrary, to bs in possession of tbe waste 
land therein- Sheik Muhammad ALAM V. 
Raghbir Singh, 9 0 C. 33. (8 O.C. i77, F.) 

(66)— Civ. Pro. Code, 1892,ss.l3(JSi:p. Ill, 48 
- Dismissal of former suit for sale of land as on 
mortgage - Subsequent suif to recover land as no 
usufructuary mortgage from defendants in 
wrongful possession. —A former suit by the 
plaintiff-! to roo over money alleged to bo due 
under a mortgage, by sale of tbe land, was 
dismissed on tbe ground that tbe alleged mort¬ 
gage was a purely usufructuary mortgage which 
contained no covenant to pay. Iu the pre¬ 
sent suit tbe same plaintiffri claimed as mort¬ 
gagees, aud alleged that tbe defeudants (who 
were also delendaius in the former suit) though 
they were lei into possession as tenants, were 
setiiug up a title in themselves and refused to 
surrender the land, and prayed for a decree 
for possession of the land and mesne profits. 
Held, that the suit was not barred either by 
8. 43 or by 8, 13, Expl. II. of the Civ. Pro. 
Code, the rights in dispute in the two suits 
being different. VkERANA PiLLAl v. MUTHU' 
KUMAR A ASARY, 27 M. 102. (21 M. 91, Com,; 
26 M. 760, Appr.) [P., 2 N.L.R. 94. 29 M. 
163, FB.= l6 M.L.J. 48 ; Appr., 15 M.L-J. 
374 ; R , 55 P.R. 1907 = 96 P.W.R. 1907=65 
P.L.R 1908, 31 M. 385.] 

(57)— Ciw. Pro. Code, 1877. s. 13-Res judi¬ 
cata—circuwwfancrs,—The mortgagor of 
certain property who, according to the terms 
of the mortgage, was bound to pay interest 
annually, sold the mortgaged property to A, 
The properly was purchaj-ed in auction by Bin 
execution of a decree against A ; the balance of 
tbe proceeds of the execution sale, after satis¬ 
faction of the decree, amounting to Bs. 2,864, 
was appropriated by A. Subsequently, the 
mortgagees sued his mortgagor, as well as A- 
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and B, for the annual interest due to him under 
his mortgage, wherein it was held that A was 
primarily liaolo to satisfy the claim because he 
had appropriated the surplus proceeds of the exe¬ 
cution sale, and the mortgaged property in the 
hands of B was only liable in case A failed to 
satisfy the claim. A paid several instalments 
of interest, and paid in Court subseqoeniiy 
the balance in his hands out of the Rs. 2,364, 
which was at once drawn by the mortgagee. 
In 1680, the mortgagee brought the present 
suit for the principal amount against A and B. 
Beld that the property in the hands of B was 
liable and that the previous judgment did not 
operate as res judtcaia, as the position of the 
parties assumed an entuely diSerent character 
when the first defeudanc paid in Court the sur¬ 
plus proceeds of the execution sale. Ratan 
Rai V. Hanuman das, A.W.N 1831, 139. 

(58) — Release of same property from attach¬ 
ment under diffeient decrees—Suits to set aside 
the orders—Act VlII of 1859 (old Cio. Pro. 
Code), ss. 2 and 7— Mortgage during injructuous 
attachment—Subsequent attachment artd sale— 
Effect .—A suit to bring certain property, re¬ 
leased from attachment on a claim, to execu¬ 
tion sale, will not bar a secoud suit to bring to 
sale the &ame property, released from attich- 
ment in execution of an entirely different oec- 
ree under a different order, there being, in no 
other respect than that the property to be sold 
is the same, any identity between the suits. 
It is not also incumbent upon the plaintiff to 
include both claims in one suit under s. 7 of 
the old Civ. Pro, Code of 1859. Principle laid 
down in 2 G- J52 beld not applicable, [i^., 14 
B. 31.] Where property bad been attached 
prior to a mortgage, under an ex parte decree 
which was set aside, the attachment being 
withdrawn, and the property was purchased 
under a subsequent attachment under a subse¬ 
quent dtcree, Che purchaser caoDot set up his 
purchase as against the earlier mortgage. 

radhanath Kundu V. Land Mortgage 
Bank op India, Ltd., 6 C. 559-8 C.L.R. 10. 

(59) — Regulaf suit for attached property — 

Dismissal of suit not upon merits —Second suit, 
right o/.—Where a regular suit for estaoli^h- 
ment of right to attached property was dis¬ 
missed, not upon merits, but for non-pa) ment 
of costs of service of summons upon the de'enJ- 
ant’s representative, after the death of the 
defendant, a subsequent suit for the same 
relief would be maintainable, as the order of 
dismissal is one made under s. 97, Civ. Pro. 
Code, and is no bar to a fresh suit BESSESSUB 
BHUGUT V. MURLISaHU. 9C. 163 = 11 C.L.R. 
409. [R., 1 G.W.N. 24 ; D., 10 M. 272.] 

(60) — Claim to property attached by platnuff 
—Suit to establish right—Judgment-debtor not 
represented in suit —Dismissal of suit — Judg~ 
mentdebtor's suit to recover property, not barred 
—Civ, Pro. Code, 1882, ss. 13. 278, 283.~A 
suit by a judgment-creditor for a declaration 
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that the property in question was liable to be 
attached as the property of his judgment-debtor 
the present plaintiff, was dismi-^sed, the judg¬ 
ment-creditor not having appeared. In the 
present suit brought by the said judgment- 
debtor to recover possession of the propeny, ihe 
defendant contended that the dismissal of the 
previous suit operated as res judicata, barring 
the present suit under s. 13 of the Civ. Pro. 
Code. Held that the previous decree in the 
judgment-creditor’s suit did not operate as 
res judicata, there being no evidence to show 
that the judgment-creditor, m the previous 
suit, represented the present plaintiff so that 
he might be regarded as a party to that suit. 
Shivapa V. Dod Nagaya. 11 B. 114. [F., 

15 C. 674 ; R., 13 M. 366, 16 b. 700, 17 B. 
629, 22 B. 875, 25 M. 721 = 12 M.L.J. 411 ; D., 
22 B. 610.] 

(61)—S. 13. Civ. Pro. Code, 1882-Res 
judicata— Estoppel—Evidence Act, s. 1J6.—G, 
having been defeated on a claim petition 
arising out of an attachment made by the pre¬ 
sent plaintiff, sued in 1900 the present plaintiff 
to establish title to the property attached. The 
su't was dismissed on a finaiug that the 
conveyance on which he founded the title, a 
sale by ibe owner, was frauauient and not 
intendeJ to convey any interest. The plaintiff 
now sued alleging that, after the dismissal of 
G’s suit, he brought the attached property 
to sale and purchased it himself and obtained 
possession, out was dispossessed by the first 
defendant, who set up a mulgani tenure under 
G. Held, on tbe question whether the first 
defendant was bound by the decision m tbe suit 
of 1900. that tbe defence was not barred. It is 
not to be supposed that the Civ. Pro. Code, 
contemplates the adjudication oetween the 
parties to a suit of interests or other rights 
which are not theirs and are not represented 
by them. Consequently though the words 

under whom they or any of them claim” 
in s. 13 are wide, there stems no difficulty- 
in the way of restricting them so as to bind 
the party to the saosequent suit by the 
decision in the former suit only in respect of 
interests represented by tbe party to the former 
suit at the time of tbe suit. The test is 
whether the interest is represented and if it 
be possible that the party represents in the 
suit an interest already vested in some one 
else, that person will be a privy. In a mulgani 
tenure, where the lessor alienated his interests 
to possession in perpetuity and reserved to 
himself only a right to receive a rent, he can¬ 
not be said to have represented the interest 
of the mulganidar in a suit between himself and 
the plaintiff. With reference to the question 
whether the defendant was estopped in a differ¬ 
ent way, the facts were these. In tbe former 
suit, the first defendant was a witness for G and 
he did not then or before the execution sale 
bring bis mulgani interest into Court. It was 
held that this conduct, to create an estoppel. 
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must be found to have misled the plaintifi. 

Seshappaya V. Vbnkataramah Upadya, 

5 M.L.T. 37. (8 A. 324, 22 G. 36i, 4 C. 692, 

B.i 

(62) —Ctu. Pro. Code (Act XIV of 1882), s. 13 
~Hes judicata— Order returning -plaint for 
pre^eniaLion to proper Court—Punjab Tenancy 
Act (XVI of 1887), s. 77, (3i. {k)Suit for 
possession by lanalord against transferee from 
occupancy tenant and trespasser. —The land in 
suit was held by one H.S.. an occupancy tenant 
under a. 6 of the Punjab Tenancy Act. On his 
death, it was inherited by his widow, who got 
her brother. J.R., entered as occupancy tenant 
of one-half, while the other half continued to be 
recorded in her owu name, and remained in her 
possession. On her death, her half was mutat- ‘ 
ed in the proprietors’ names, but J. R. j 
held possession of the whole. The proprietors 
brought a suit for his disposses'^ion in the I 
Court of the District J udge, but as J.R., was 
recorded occupancy tenant of one-half, the 
plaint was returned, and the pUintids, acting 
on the suggestion of the District Judge, sued | 
in the Revenue Court for a declaration that J.R. 
was not such a tenant under s. 77 (3) (d) of the 
Punjab Tenancy Act and obtained a decree. 
They obtained possession also through the same 
Court, though there was no decree for ic; but, 
on review, possession was restored to J R. The 
plaintiffs then brought in the Civil Court me 
present suit far possession of the whole, reciting 
all the above facts. J K. picidod inter aiia 
that the Civil Court had no jurisdiction, and 
the suit was dismissed on the ground of resjtuli* 
cata under tho previous order of the District 
Judge. Held, by Chatterji, Johnston and Ratti- 
gan, «/</., that the question of jurisdiction was 
not res‘judi'.ata, and that the oUim in respect 
of ODC'balf of the land, viz,, that held by the 
widow of H.S. at the time of her death, which 
was mutated in plaintiff's names was cognizible 
by tho Civil C met. Per ChxUerji and Johnston, 

—Tho claim regarding tho half recorded in 
J.R.’s name cm Id oe tried in the Ro venue Court, 
and tho Civil Court bad no jurisdiction to enter¬ 
tain it. Per Itaittqan, J. —Tho whole claim 
was cognizable by the Civil Court. MULA v. 
Gandu, 16 PL R. 1903. B’ B. = 92 P.R 1902. 
[R., 57 P.R. 1907. 44 P.R. 1908, 45 P.R. 
1907.] 

(63) Tenant's suit ag iinst proorietor for poS' 
session—Decision in previous suit by proprietor 
against tenant onground of invalid mortgage, 
whether re.s judicita — (7/ianf/torjijed alienation 
by occupancy tenant by way of mortgage — For¬ 
feiture.—Tbe proprietor of certain Und had 
previously sued bath bis tenant and the tenant’s 
mortgagee for possession of the land on tho 
ground that the mortgage was illegal under 
the provisions of s. 34 of tho Tonarioy Act, no 
offer having bjen made to him. The tenant 
disputed having made a mortgage at all, but 
the Court, holding that a mortgage had been 
made, passed a decree for possession in favour 
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of the proprietor. The present suit was brought 
by the occupancy tenant against the pro¬ 
prietor for possession of his holdiog, but this 
suit was dismissed by the ffrst Court oa the 
ground that the farmer proceedings were a bar 
to io. Held that, at the time when the former 
suit was instituted, the tenant had no title to 
possession though be had obtiined it at the 
time of the institution of the present suit, the 
tenant's title to recover possession having 
occurred only after the former suit had been 
decided and in consequence of the deoision. 
Held also that that there is nothing in the law 
which renders tbe interest of an occupancy 
tenant liable to forfeiture merely by reason of 
an unauthorised alienation by way of mort¬ 
gage. HirtA v. Jia,34 P.R. 1884. 

{6i)—Former suit io redeem land—Defence 
of irredeemable Adimayavana tenure—Defence 
disallowed—Subsequent suit to recover Adima- 
yavana allowance—Adimayavana explained— 
Presumption of perpetual grant of allowance 
charged on land—Remand to the lower Court 
when to be made —i>’. 562, Ctu. Pro. Code.— 
Defendant had, in a previous suit, sued plain¬ 
tiff to redeem certain lands held by plaintiff on 
Kanom, and tho plaintiff, as defoodint in that 
suit, pleaded that he had an irredeemable Adi- 
mayavana tenure in the lands. His contention 
was disallowed in second appeal, and a decree 
for redemption passed in favour of the defendant 
(tho plaintiff in the previous suit). Defendant 
having redeemed the land, plaintiff brought the 
present suit to recover Adimai/aya«a allow¬ 
ance. On the qusstioQ whether the present suit 
is not res judicata, the High Court held that 
i the deoision in tho previous suit, disallowing the 
plea of perpetual tenure, would not be a bar to 
the present suit to recover the (.4dim'r)^auana) 
allowance- The word Adimaj/aua ia implies an 
allowance given for service. Adimaj/ayana as 
well as Anubhavam, when used with reference 
to tenure of land, will prima facie import an 
irredeemable tenure ; but it may oe used with 
reforoQCO to a specified money or grain rent 
charged on land, and, in that case, it will not 
imply any tenure in favour oi the grantee. 
But if the amount of tho grant is not specified, 
j and if tho terms indicate that only a fixed rent 
' IS reserved for the grantor, and the rest of 
i produce is given as AnnbAauim or yatiana then 
I it may well be th it the Court will treat it as 
crei'.ing an irredeeiuiblo tenure, so as to 
secure to the grantee th*) benefits intended for 
him by the grant, (29 M. 501, Expl. F.\ 
27 M. 202. R.) The fact that an allowance 
has been enjoyed lor many yotrs and has bean 
received during all that tims out of certain 
lands with the acquiosoence of sucoassivo 
owners, will justify the conclusion that there 
was a valid grvnt of perpetual allowance 
charged on such lands. Where an issue is an 
integral and vital part of the plainiifl's suit, 
and not a mere preliminary issue within the 
mainiogof s. 662 of the Civ. Pro. Code, an 
appellate Court ought not to remand the suit 
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to the lower Court but should call upon the 
lower Court to return ladings on such other 
issues in the case as are necessary and decide 
the case itself. MaNA VIKBAMA v. KARNAVAN 
Gopalan NAIB, 30 M. 203. 

(66)— Rent-suit—Question of title being raised 
in prior suit—Subsequent suit for title. —The 
decision of a question of title to land incidentally 
raised in a suit for rent does not operate as res 
judicata in a subsequent suit for declaration of 
title to, and for possession of the same land. 

Srihari banerjee V. Khitish Chandra 
Rai BAHADOOR, 24 C.569 = 1C.W.N 509. (11 

C. 301, F.\ 15 C. 756. D.) [R., 10 C.W.N. 820; 

D. , 25 C. 136, 32 C. 891 = 1 C.L.J. 371=9 C.W. 

N. 728.] ^ 

(66) —S^4i/s against promisors—Joint and 
joint and stveral liability, difference between — 
iSwiC for rent—Registered talukdars and pur¬ 
chaser of yatni. —Where the obligation between 
promisors is joint and several, a decree obtained 
against one of them without satisfaction is no bar 
to a suit agsinst another, though it would be 
otherwise if the obligation were single and 
undivided. (10 B L.R. 200. 3 0. 352. R.) [i?-, 
21 A. 301, 22 A. 307, 25 M, 736, 27 M. 243 = 
14 M.L.J. 84.] The relationship between the 
registered talukdars of a patni and the pur¬ 
chaser of a share therein from them resembles 
that of and several contractors, so that a 
decree (or arrears of rent against the former 
would not bar a subsequent suit against the 
latter if the prior decree is not satisfied with 
respect to the rent of that share. DHUNPUT 
SINGH V. SHAM SOONDER MlTTEB, 5 C. 291 
= 4 G.L.R. 501. 

(67) —Ss. 13 and 662, Civ. Pro. Code, 1882— 
Suit in Rent Court for ejectment of defendant 
as tenant—Tenant's setting up ownership and 
dismissal of suit—Second suit in Civil Court for 
ejectment of defendant as trespasser—Former 
decision no res judicata— order, lega¬ 
lity of —Entire suit not disposed of on prelimi¬ 
nary poitif. —Plaintiffs applied to a Rent Court 
to eject defendant alleging that he was their 
tenant. The Collector decided that the de¬ 
fendant was either the owner or a rent-free- 
tenant of many years’ standing. Plaintiffs, 
thereupon, made an application to the Assistant 
Collector to have rent assessed on two plots. 
This application was refused on the ground 
that the defendant was in adverse possession of 
those plots. Plaintiff, now, sued in a Civil 
Court to eject defendant from the two plots 
mentioned above as well as from two other 
plots. The suit was dismissed on the ground 
ol res judicata. Plaintiff appealed. The lower 
appellate Court held that the suit was barred 
by res judicata as regards the first two plots, 
and as regards the other two plots, remanded 
th 0 *suit. HeZd, (1) that the order of remand 
was illegal. S- 562 authorizes a remand, only 
when the entire suit, and not merely a portion 

f it, has been disposed of by the Court below 
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on a preliminary point. Applying that rule,, 
the remand order was illegal (II A. 488, Appl.) 
(2) the suit was not barred by res judicata so 
far as the first two plots were concerned ; the 
present suit being one forejectment of defendant 
as a trespasser, the Rent Court which decided 
the first suit was not competent to decide the 
second suit, which was ore in ejectment. 

Mahesh Prasad v. Ranjor Singh, 27 A. 
163= A.W.N. 1904. 202 = 1 A L J. 503. (16 A. 

189, D ) 

(68) — Rent suit-Suit for the claim of rent 

for a particular yeor—Second suit for another 
year, on the ground of custom. —The plaintiff 
brought a suit against the defendant in 1898, 
inter alia, for rent in respect of betel-nuts for 
the year 1897-99. In his plaint be alleged that 
the defendants were liable to pay thal to him 
and be gave the value of the fruits and grain 
due to him as thal for the year 1897-98. He 
did not, however, then specifically allege that 
according to practice he was entitled to rent 
for every year. The suit was decided in his 
favour. In 1899, the plaintiff brought a second 
suit against the defendants to recover thal for 
1898-99. The defendants objected to the suit 
as res judicata. Held, that the second suit 
was not barred as res judicata, because the first 
suit merely decided that thal was payable in 
respect of betel nuts for the year 1897-98 as 
alleged and claimed in the plaint and not ac¬ 
cording to practice. ViSHNU V. RAMLING, 3 
Bom. L.R. 450 = 26 B. 25. [f?'., 28 M. 617 = 

15 M.L.J, 466,] 

(69) —Res judicata— Civ. Pro. Code, 1882, 
s 13 ( = s. 11, vresent Code)—Rent suit—Bengal 
Tenancy Act, VIIl of 1885, s. 51— Presumption 
— Weight of presumption. — A decision in a 
previous rent suit as to the amount of rent 
payable for certain years does not operate as 
res judicata in a suit for the rent of subst quent 
years, although it gives rise to the presumption 
under s. 51 of the Beng-il Tenancy Act that the 
rent for subsequent years remains the same, 
(19 C. 656, 21 G. 236, 4 C.W.N. 43, R.) [F., 

5 C.L.J. 92 : R , 1 C.L.J. 243, 2 Ind. Caa. 11.] 
Tbe weight to be attach-'d to the presumption 
thus raised must depend on the conditions 
under which that decision was arrived at, that 
is to say. whether it was after an adjudication 
of the question of the amount of rent or rate of 
rent or not. MAHARANI BENI PERSHAD 

KoERi V. RAJ Kumar Chowbey. 6 C.W.N. 
589. 

(70) —Res judicata — Landlord and tenant 
— Distress—Property distrained lost by fire— 
Suit by tenant — Subsequent suit by landlord.— 
The landlord distrained his tenants’ crops for 
arrears of rent due to him fora certain fasli, 
whereupon the tenant instituted the suit to 
contest the claim of the landlord. When the 
suit was instituted, the crops which had been, 
distrained had ceased to exist. The Assistant 
Collector, instead of dismissing tbe suit on the 
ground that the subject-matter of the distraint 
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had ceased to exist, held in addition that the 
arrears of rent were nob due Held that the 
present suit by the landlord for the same/as2i 
as in the previous suit was nob barred as res 
judxcnta. R\DHA PUASAD SfNGH v. ANNO 
PanDEY, A.W.N. 1882, 30 

(71) —Right to bring suit for enhancement or 
abatement, how far affected bi/ decision in previ¬ 
ous similar suit.—There is no provision in the 
Rent Law to the effeot that suits for oubance- 
ment or abatement shall not bo brought within 
a certain period after the determination of a 
similar suit on the same grounds ; nor is there 
any provision in the Act throwing upon a plaint¬ 
iff, in such a suit, the burden of proof as to a 
change of circumstancas since the passing of 
the decision in the previous simiUrJ suit, 
OHBDA V, NUNHOO BEQ. 2 N.W.P. 318.' 

(72) — Mut'ition proceedings — Persons not 
parties —Res judicata.—Orlcring dakhil kharij 
does not constituie the matter res judicata, 
much less as a4ain-.t parsons nob pirbies to the 
mutation proceedings. HEBRA SINQH 'v. 
JAGEERBeg, 3 P.R. 1868. 

(73) —Res judicata — Civil Procedure Code, 
1882, s. 13, Exolanation I.—This was a claim 
by certain propr.otors in a village, for a share 
of land recavored by suit by the defendants, 
other proprietors of the village oq the death of 
an occupancy tniant, from persons who alleged 
themselves to be the tenant's representatives. 
It was urged iri defence that the plaintiffs did 
not join the defendants in making the original 
claim when tho defendants imploided them as 
pro forma defendants they did not defend the 
suit but assorted their right to share in any 
land which might bo recovered from the 
original defendants; some of the plaintifls 

• even gave evidence for the defendants in 
the previous case The Divisional Judge 
dismissed the suit on the ground that the 
decree in the previous suit was a bar to the 
present claim. Held, that the judgment of the 
Divisional Court was wrong. There was no 
conflict of interests between the parties to the 
present suit, inter se, and explanation II of 
s> 13, Civ. Pro. Colo, was not applicable. 

Bhaib Singh v. sher Singh. P.L.R. 1900, 
p. 409 = 70 P.R.;i900. 

(74)—Ctv. Pro. Code (4cf V o/ 1908), s. 11 
^Res Judicata— by Court not hav^ 
ing jufisdi'^Aion to pass it—Evidence Act il of 
1872), ss. 40, 4i —Jurisdic'ion — Burden of 
proof—Agra Tenancy Act (II of 190SI. s. 32 
—Division of holding made with the consent 
of landlord —Not illegal-Suit to enforce an 
agreement to divide a holding-Not mamfatn- 
able.—Per Tudball, J, —If a decree is made 
in a suit of such a nature that no Civil 
or Revenue Court could entertain it, it would 
be null and void, and no decision therein can 
operate as res judicata between the parties. 
If a party to a suit raises a plea that a certain 
decision does not operate as res judicata on 
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account of its having been delivered by a Court 
incompetent to deliver it, the burden is on him 
to prove that the deoree was passed without 
jurisdiction. Partition of a holding made by 
the co-sharers thereof with the sanction of the 
landlord is not an illegal act, and, if onoe 
made, could be maintained in a suit brought 
in a Civil Court for possession in case of dis¬ 
possession by either party, and it cannot be 
said that a decree for possession in such a suit 
would be one made without jurisdiction. Per 
Piggott, J. —A suit to enforce an agreement, 
under which a cerUin occupancy holding had 
been divided, is not maintainable in any Court, 
by reason of the provisions of s. 32 of the 
Tenancy Act. 1901. (A.W.N. 1906, 274, 3 

A.L.J. 735. 31 A. 348. 6 A.L J. 343, 1 Ind. 
Cas. 694, R.) If an objection is raised to a 
suit that it is barred by g. 32 of the Agra 
Tenancy Act, 1901, and an issue is raised on 
the point and decided against the defendant, 
it is not open to the defendant to subsequently 
treat the decision as a nullity, and plead, under 
s. 44 of the Indian Evidence Act, in a sub¬ 
sequent proceeding, that it was passed without 
jurisdiction. BaLADEEN KALWAR v. RAGHU- 
NATH KALWAR, 6 Ind. Gag. 98. (12 M. 223, 
21 B. 205, 26 A. 522. R.) 

(75) —Res judio/ita — D<»cisioa by Revenue 
Court in a suit for resumption —Second suif for 
declaration of title —throng admission in plaint 
that certain persons tvere parties to a previous lUv- 
gationnot binding upon plaintiffs. Held, that, 
in a matter which fell within Chapter X of the 
Tenancy Act, the decision of a Revenue Court 
was no bar to a suit subsequently brought in a 
Civil Court on title, the provisions of ss. 199 
and 201 of the Tenancy Aot having no applica¬ 
tion to a suit against a muafidar. — Held, also, 
that, where there was nothing on the record of 
a previous suit to show that certain pemons 
were parties to that suit either directly or by 
legal implication, a luisstatoment in the plaint, 
in a suit subsequently brought by those persons, 
that they were parties to the previous suit, was 
not binding on them. BACHCHI LAIi v. 

Muhammad Mujidullah Khan, 6 A.L.J. 
527 = 2 Ind. Cas. 587. 

(76) -4c/ XIX of 1873 {N.W.P, Land Ra- 
venue), ss. 112. 113 and 134—Parfi/ion-Jmpar- 
fect^partition —Res judicata, —The failure of one 
of the parties to an “imperfect partition'* to 
raise a possible objection to the title of one of 
the other parties to the partition cannot have 
the effect of res judicata in a subsequent civil 

^ suit between tbe parties, as would be the ease 
where there had been a “ perfect partition” and 
a deoisiou of the Court of Revenue under s. 113 
of Aot XIX of 1873. AISHA BEGAM v, 

ABDULLAH KH.AN, A.W.N. 4899, 190. (18 A. 

59. R.) 

(77) —Preuious sut/ for par/t/ion rejected on the 
ground of /imi/o/ton —Second sutf for par/i/ion 
by defendants .—In 1876, defendants 6 and 9 sued 
plaintifib along with others, lor their share in a 
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Res Ji/d/ca/a—continued, 

—-11.—Miscellaneoufi— continued, 

part of family estate. The Subordinate Judge dis¬ 
missed the claim on the ground that the property 
was impartible. On appeal, the District Judge 
held that the property was not partible in the 
sense that it could not be divided by metes and 
bounds, but that under an arrangement that 
had been arrived at by the parties previously 
defendants 6—9 were entitled to enjoy the 
property by rotation during certain years. The 
High Court on second appeal, held that the 
suit was barred by limitation. Tn 1901, plaint¬ 
iffs brought a suit against the members of the 
family including defendants 6—9 for their 
share in the lands belonging to the family. The 
Subordinate Judge awarded the plaintiffs’ 
claim : but the District Judge dismissed it on 
the ground that it was barred by res judicata. 
Held, reversing the decree and remanding the 
case for decision on merits, that though the 
High Court’s finding on the question of limita¬ 
tion in. tbe first litigation proceeded on the 
ground of an agreement between the parties to : 
enjoy the property by turns, yet whether that j 
made the property impartible in the sense i 
that the defendants in that suit could not ask 
for a partition by metes and bounds was a 
question which was not and could not be 
decided by tbe High Court so as to bind tbe 
defendants therein, since the finding that the 
plaintiffs in that litigation had lost their right 
to the property was enough to dispose of tbe 
case. Mahadeo V. VasudeO, 3 Bom- L.R. 
73T. 

(78)— Suit for 'partition —Razinama decree 
— Civ. Pro. Code. s. 13—Res judicata.— A suit 
for partition of certain land having been with¬ 
drawn against the defendant entitled to a share, 
a razinamnh decree was passed which, in effect, 
was only a declaratory decree. After the death 
of the decree-holder, his heir brought a suit for 
partition against all the persons entitled to 
shares in the land including the defendant 
against whom tbe former suit was withdrawn. 
The decree in tbe former suit, being only a 
declaratory decree, does not operate as res 
judicata to bar the suit by the heir. BEEMA- 
BAI v. YAMUNABAI. 13 M. 313. 

(79l—Res judicata— Watercourse—First suit 
as to use of water — Second suit as to right to 
throw up embankment—Verdict — Effect. —A 
deoision in a former case in which a mere 
question as to the use of the water in a water¬ 
course arose, does not operate as res judicata 
in a subsequent suit in which the subject- 
matter is whether the defendants have a right 
to throw up an embankment and obstruct the 
water-way. The effect of verdicts, whether 
upon the parties or privies, most altogether 
depend on the question whether the same 
point was actually in issue in the two suits. 
MuNMOHUN Singh v. amritnath Chow- 
DBEE, W.R. 1864, 167. 

(80)—Res judicata—Ca«5e of action — Ri^kt 
of way. —In a suit lor removal of an obstruction 


Res Judicata —concluded. 

-11.—Miscellaneous—cotic/Mded. 

to a right of way, the plea of res judicata 
which was raised in defence was held not sus¬ 
tainable, as the previou.s suit was dismissed on 
the ground that tbe road was a public one, and 
therefore no individual had a right to bring a 
suit with regard to it, and as the question of 
obstruction which was alleged to be the cause of 
action for that suit was nr>t heard and decided. 

Nureem Mundle v. Boramdy Sirdar, 25 
W R. 208. 

(81)— Injunction restraining use of door as 
way—Subsequent suit for closing door — Civ. 
Pro. Code {Act XIV of 1882). s. 13—Res- 
judicata.—The plaintiffs in a previous suit 
against the defendants obtained a decree to 
the following effect;—“A decree be and here¬ 
by is given that the plaintiffs are entitled to 
an injunction restraining defendants using 
the new doors as a way to tbe plaintiff.’s lane 
and also restraining the defendants from 
using tbe four parnalns A.B.f'-D, shown in 
plan in the judgment, for any purposes except 
rain water. It is further ordered that, if 
after this, they continue using any parnala, 
for escape of water from the privy, tbe plain¬ 
tiffs can claim to have such pnrnala closed.” 
The plaintiffs subsequently brought a fresh suit 
against the defendartt for closing the door and 
one of tbe parnn/ns, and a decree was passed in 
their favour. It was contended for the defend¬ 
ant that the suit was not maintainable. Held 
th.it tbe suit was not barred bv any rule of 
law, and that the questions in dispute must be 
regarded as resM ussAMMAT JANNO 
V. Rafik Khan, 49 P.l.r. j903=12 PR 
1903. 

• % 

Resolation 

Privileges attaching to a Government—5ee 
ACT^OF STATE, 6 Bom. L.R. 131. 

Respondent. 

See Parties to suit. 

(1)— Who should be made respondent ?—The 
party against whom some relief is claimed 
should alone be made respondent and it is need¬ 
less to join other parties as respondents if 
against them no further re1i«^f is sought. A. 

Casperszv. kishort Lal Roy Chowdhry! 

23C. 922, P.C. = 1 C.W.N. 12 = 7 Sar. 31. 

% 

Suit for dissolution of marriage—Respondent, 
if competent witness— See ACT IV OP 1869' 

9. 52, 3 B.L.R, App. 6. 

See Civ. Pro Code, 19C8, O. XXII, r. 4, 11 
C. 694. 

Getting a decree against a co-reRDoodent— 
See CIV, Pro. Code, 1908, O. XLI, r. 20. 4 
A.L.J. 772 = A.W.N. 1908,4 = 3 M.L.T. 176- 
80 A. 48. 

Appeal — Withdrawal — Cross-objections — 
Application by, for extension of time to appeal 

—See Limitation ACT, 1908, ss, 4. 5, re B. 
249. 
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Respondent -conclxtded. 

See Privy CoDNcn#, Practice of—Costs, 

9 B.L.R. 460 = 14M.I.A. 209. 

In appeals to Privy Council, whether entitled 
to notice of transmission of records from High 
Court— See Privy Council, Practice of— 
Re-hearing. i9 a. 209=24 I.A. 49. P.G. 

What is a proper service of notice on— Set 
SUMMONS, 3 Bom. L.R. 757 = 30 B. 623. 

Respondent, Death of. 

See ABATEMENT OF APPEAL. 

(1(—Ciu. Pro Code, 1877, ss. 362, 368, 582, 
587— Appeal bp decree-holder — Death of one of 
several respimdenls during appeal—Legal repre- 
sentaiives not brought on record—Abatement of 
appeal. —Where one of two raspondeats (judg¬ 
ment-debtors) died in the course of au appeal 
and the decree-holder (appellant) made no 
application under the provisions of the Code 
to bring the legal representatives of the deceased 
respondent on record, held that, by the com¬ 
bined operations of ss. 587 and 582 of the Civ. 
Pro. Code, the provisions of Ch. XXI of the Code 
extended to the present appeal and that the 
proper section applicable under the circumstan¬ 
ces was 6. 368 and not s. 362, and that accord¬ 
ingly the appeal abated under the last clause 
of 8. 303 as amended by Act XII of 1879. 
SheoGopal V. Bishen Singh. 30 P R. 1880. 
[R., ns P.R. 1382, 165 P.R. 1992, 133 P. R. 
1864.] 

Restitution. 

See Civ. Pro. Code, 1908, s. 144. 

See Restitution OF rights by motion. 

(1)— Heslitu'ion as between parties to proceed¬ 
ing, principle of, —The Court, in making restitu¬ 
tion as between parties to a proceeding, is bound 
to restore the parties, so far as they can bo 
restored, to the position tboy were in at the 
time when the Court, by its erroneous action, 
had displaced them from it. ParASURAMA 
AYYAU V. SESHIER, 27 M. 504. (10 A. 166, 27 
M. 90, R.) 

'-Restitution—Assignment of decree before 
appeal filed—Assignee executing decree—Decree 
reversed--Assignee nop'irty —Restitution against 
asskjnee. "The judgment debtor’s right of 
appeal is in no way affected by any intermedi* 
ate assignment of the first Court’s decree. 
Sven though the assignee is not brought on 
record, it is not open to him to question the 
decree that may be passed by tbe appellate 
tribunal. The doctrine of lis pendens applies 
to such intermediate assignment, even though 
it was made before the appeal was filed, and 
tbe judgment-debtor bad knowledge of the 
assignment before be lodged bis appeal. The 
judgment-debtor, from whom the assignee of a 
money-decree has realised tbe decretal amount 
in execution, is entitled to recover it back from 
him when the decree is afterwards reversed in 
tbe appeal, even thpugh he was not brought on 
the record in' appeal. Where a petitioner 
pursues a certain course to which the other side 


Reititation—corUinued. * 

successfully objected and then takes to some- 
other course, the other side cannot then be 
beard to say that the procedure to which he 
himself successfully objected was the proper 
procedure. Money obtained under an invalid 
procedure of Court must be treated as money 
bad and received to the use of the person from 
whom it was received. The doctrine of resti¬ 
tution is based upon this principle. BaredDI 

GOVINDAPPA V. Bandi Hanumanthappa 
23M.LJ. 913 = H.W.N 1912, 1152 = 17 lad. 
Gas. 420. 

{S)—Resiitution—Decree in favour of trustee 
reversed—Trustee*s personal liability. — Plaintifl 
sued as manager of a temple and got a decree. 
On payment being made to him in pursuance o! 
the decree, he handed over the proceeds to the 
temple committee. On appeal, the decree was 
reversed and an order for restitution was made. 
An application was made for execution of the 
order by bis arrest. Held that the manager 
could not be arrested by way of execution of the 
restitution order. VENKATASAMI PlLLAI v, 
Kuppayee AmmAL, 14 M.L J. 377. 

Revenue sale set aside— See Mad. AOT II 
OF 1864, 3. 40, 14 M.L. J. 433. 

Ex parte decree set aside on appeal and suit 
remanded—Right of successful appellant to—- 
See Civ. Pro. Code, 1908, s. 2, 0. XLT, 

r. 23. ss. 144 (1). 104, O. XLIII, r. 1, 3 O.L.J. 
181. 

Plxecution of decree—Effect of reversal on 
appeal—Separate suit, maintainability of— See 
Civ. Pro. Code, 1908, ss. 47, 144 (l), 35 0. 
265. 

Right to—Under 8. 583, Oiv. Pro. Code, when 
applicant, being originally deprived of bis pro« 
petty in an appeal before the High Court, is 
given the property on review—Sea OlV. PRO. 
CODE. 1903, sa. 4 47. 144 (1), A.W.N. 1906,171 
3 A.L.J. 556= 28 A. 655. 

Of mesne profits on restoration of possession 
to judgment-debtor lost in oonsequenoe of a 
Court-sale wbioh was subsequently set aside 
— Maintainability of application for, under 

s. 693, Civ. Pro. Code—See CiV. PRO. CODE, 
1908. 3. 47. 0. XXI, r. 92, ss. 144 (1). 104. 
O. XLIII, r. 1, 8 0.0. 254. 

• « 

Application for—Of money realized in excess 
in execution—Subsequent amendment of decree 
—Limitation applicable to application for res¬ 
titution—See OlV. Pro. CODE, 1908, 0. XX, 
r. 6, 83.152, 47, A.W.N. 1905. 63 = 2 A.LJ. 169 
= 27 A. 485. 

f 

I 

Of possession of property by Court under 
order of Appellate Court setting aside dismissal 
of objection to sale—See CiV. PRO, GODBv 
1908, 0. XXI, r. 90. ss. 144 (1), 141, 9 0.0, 
101 . 

First lessee, giving up possession of land (0 
subsequent lessee on receipt of oompensaiion, 
—Such lessee becoming afterwards entitled 19 
restitution of land by a decree of Ooort^B^i 
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Restitution — concluded* 

of saoh lessee to postpone applying for restitu¬ 
tion until mesne profits became sufficient to 
wipe oS compeasatioQ m^ney—See CiV. PRO. 
Code. 190S, O. XLI. r. 4. is M.L J. 39, 

Execution in excess of decree—Power of 
Court to order—In execution* proceedings—Re¬ 
gular suit, necessity for —See EXECUTION OF 

DECREE —Application for execution and 
POWERS OF Court. 9 C.W.N. 38i = 2 CL.J. 
537. 

Appealability of order in execution determin¬ 
ing; rate ^f interest on—See EXECUTION OF 

Decree—Miscellaneous, lo M L J. 247 

= 28 M. 355. 

Reversal of decree —Right of restitution can 
be enforced in execution and no“. by ssparate 
suit—See f^IMITATION ACT, 1908, arts. 179, 

182. lOM.L.T. 568. 

* 

Possession under decree since reversed—Res¬ 
titution of property wiih mesne profits, order 
for—See MBSNE PROFITS—SUITS FOR MESNE 
PROFITS AND ASSESSMENT IN EXECUTION, 
14 G 484. 

Reversal or modification of decree —Of ‘pay¬ 
ment raaie under decree-Execution—Fresh 
suit—See REVERSAL OP DECREE. 7 A. 432 = 
A.W.N. 1885, 67. 

Restitution of Conjugal rights. 

See ACT IV OP 1869, SS. 32. 33. 

See CUSTODY OF WIPE. 

See HINDU LAW—Husband and Wife. 

See Hindu law—restitution of Cot^- 
JUG AL Rights. 

See Mahomedan law—Divorce. 

See Mahomedan law—dower. 

See Mahomedan law—Husband and 
'Wipe. 

See Mahomedan law—Marriage. 

See SEPARATION DEED. 

(1) —Eesiitul^n of conjugal rights^ Suit for^ 
Child'Wife^Custom —Where it is the custom 
that a child-wife should remain away from her 
husband until a oertaio event occurs, a Court 
of Justice must not order her to go and live with i 
her husband until the happening of the con¬ 
tingency, although the marriage is valid. SUN- 
TOSH Ram Doss V. gbra Pattuck, 23 W.R. 
22, [B., 25 W.R. 386, 28 C. 37.] 

(2) — Suit for restitution of conjugal rights — 
Incapability for sexual intercourse, how far a \ 
legal defence—Proof of legal plea essential for 
CourVs refusing decree. —In a suit brought by 
the husband for restitution of conjugal rights, 
a plea by the wife that sexual intei’C''urse with 
her is impossible owing to her incurable disease 
or physical mal-formation, is not in itself a 
good defence. It would be wrong to allow one 
of the patties to withdriw from the performance 
of the duties and obligations binding on that j 
party on a ground which gives such party no 

C. VIII—95 


Restitution of conjugal vig\\t%^continued. 

just cause of complaint and of which the oth-ir 
party does not complain. In such a suit by. 
the husband, the Judge cannot in his discretiorr 
refuse a decree for other causes than those which 
in law justify a wife from refusing to return to 
live with her husband, and he cannot abstain 
from passing a decree in fav)arof a plaintiff’s 
spou«e, merely because he considers that it 
would not be for the benefit of either side that 
the decree should be granted. In this case, the 
lower Appellate Court had found that there was 
no cruelty, but that the suit was brought by 
t the husband as a counter-move to defeat the 
claim of the wife for separate maintenance and 
a considerable time after the wife had ceased' 
to live in his house and because, when the wife 
left the husband’s house last, she left it crying; 
and wrongly thinking that it had discretion to 
refuse a decree for the above reasons, dismissed 
the plaintiff’s claim. The High Court, however. 

1 was of opinion that the above circumstances 
' were not in themselves sufficient in law to 
I justify the Court in refusing to pass a decree for 
the plaintiff. PURSHOTAM DaS v. Bai Mani. 
21 B. 610. 

(3) —Hindu Law -Suit for restitution of 
conjugal rights^Leprosy.^^o a suit instituted 
by a Hindu husband to compel his wife to go 
and live with him in his house as his wife, the 
fact that he is, at the time of such suit, suffering 
from a loathsome disease, such as leprosy and 
syphilis, is a good defence. Bai PREMKUVAR 
V. Bhika Kallianji. 5 B.H C.A.C., 209. 
[B.. 16 B.269, 25 B.644. F.B,=*:3 Bom. L.R. 
371.] 

Restitution of conjugal rights — Custom — 
Chins — Husband suffering from ieprosy.—Ac¬ 
cording to the custom among the Chins, a hus¬ 
band is not entitled to a decree for restitution of 
conjugal rights, if he is suffering from leprosy 
and has not been cured. PA PAR v. Nga PO 
11 Ind. Gas. 783. 

(5) — Reitilution of conjugal rights. Suit for — 
Circumstances under which decree for restitu¬ 
tion should not be granted. —In a suit foe 
restitution of conjugal rights brought by the 
husband, the plaintiff’s claim ought not to be 
decreed when it appears that there is imminent 
danger of the wife being subjected to bodily 
violence, if compelled to return to her husband. 
Begum v. Khuda Bakhsh. A W.N 1892 
77. 

(6) —Strained relations between husband and 
wife—Apprehension of breach of peace—Decree 
not to be passed. —It is very incorrect for a 
Court in India to pass a decree for the custody 
of a woman’s person, when the relations between 
the parties are of such a condition that it is 
obvious that a breach of the peace is likely to 
occur. MuSSAMMAT KARM JaN v. ABDUL 
JABBAR, 166 P.L.R. 1913 = 19 Ind. Cas. 475* 
121 P.W.R. 1913. 

{7)—Marriage not consummated—Breach of' 
contract of marriage by wife ~ Husband entitled 
only to damages^ not custody of wife .— Plaintiff 
married a girl of seven years of age. The 
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RestitutiotTof conjugal rights—continued. 

marriage was never consummated. But the 
girl refused to live with the plaintiff and was 
at the time of suit cohabiting with another 
man Under such circumstances, it was held 
that the plaintiff was entitled only to damages 
under the Punjab Civil Code, Chap. VI, para. 
12. but not to custody of his wife. jEVVUNv. 
SUNDHEE. 3 P.R. 1870. [£).. 86 P.R. 1877. 
79 P.R. 1880 ] 

— Law—Restitution of conjugal 

rights. S nt for — Gnielty — Condonation — Sepa¬ 
ration^ —Though a suit for restitution of con¬ 
jugal rights is maintainable in law by a Hindu, 
the same state of circumstances which would 
justify such a suit, or which would be an ans¬ 
wer to such a suit in the case of a Euro¬ 
pean, may not be equally so iu the case of a 
Hindu [R., 13 A. l2G, 34 C. 971 = 9 C. W. 
N. 510=1 C.L.J. 283.] After a condonation, 
by the wife, of cruelty on the part of her bus- 
band. a much smaller measure of ofience would 
be sufficieut to neutralise the condonation, than 
would have justified the wife, in the first 
mstanco, in separating from her husband, 
though the act or acts constituting the ofienco 
must be of such a nature as to give the wife 
just reason to apprehend a renewal by the 
husband of his former course of couduct and a 
consequent danger to her personal safety. In 
this case, it was held that, where the wife had 
condoned her husband’s cruelty and was living 
with him iu reconciliation in her mother's 
house, a slap on the cheek by the husband was 
not sufficient to entitle her to resist a suit for 
restitution of conjugal rights and to sue for 
maintenance. Case in which the High Court, 
under the peculiar circumstances of the case, 
imposed a condition on the husband, seeking 
restitution, to the eflectthat bo should secure a 
home to the dcfondant-wlfo. untainted by the 
prescoco of any persons of bad character, Jo- 
GENDUO NUNDINEE DOSSEE V. HUltUY DOSS 
GHOSE, S C. 500 = 5 C L R. 65. 28 C. 

37 ;R., 10 B. 301, 28 C. 751= 6 C W N. 673; 
D . 31 P R. 1908 = 70 P.W.R. 1908= 162 P.L R. 
1908 jSeen/soMOONSHEE BU/.LOOR RUHEEM 

v. Shumsoonnissa Begum v. jooanath 
Bose V. Shumsoonnissa Beoum, il M.I.A. 
531 and PaiOI v. SHKONARAIN, 8 A. 78. 

(9)— Husbajid and wife — Fiindu — Mutual 
separaiioyi—Restitution of conjugal right ,—A 
Hindu husband and wife had been married, 
while the litter was a girl of about 13 years 
of ago; she bad cohabited with him for a few 
months, but was ill-treated »inil expelled by 
him in consequonco of his having formed an 
illicit connection with his brother’s widow, 
whom bo bad made an inmate of his house and 
had three children by her and was still keeping 
her as bis mistress. The wife, over since her 
expulsion by her husband, had boon living 
with her father, and the husband had not 
contributed to her support. It further appear¬ 
ed that the dispute had been considered by a 
Punchait which adjudged a separation of tho 
married couple. Tbirtoon years later, the 
husband sued to enforce restitution of conjugal 


Restitution of conjugal rights-^onlintted. 

rights. The learned Judges declined to make a 
decree in favour of the husband, having regard 
to the circumstances existing at the datd^ of the 
suit. MoOIiA V. NUNDT, 4 N.W.P. 109. [R.^ 

4 B. 645, 9 C.W.N. 510 = 1 O.L J. 283; D., 

13 A. 126, 17 M. 235. P.B.] 

(10) — Agreement at marriage not to take away 
wife from her parent's house—Whether opposed 
to public policy, —Suit by a husband for the ous- 
lody of his wife L. The wife pleaded an agree- 
ment executed by plaintiff on his marriage, 
binding himself never to take his wife away 
from her parent’s bouse or town under penalty 
of freeing his wife from the marriage tie Beld 
that such contracts were opposed to publio 
policy, and that, as the girl was the lawful 
wife of the plaintiff, she was bound to live 
with him. MUSSUMMAT LAHORAN, SHEIKH 
NAHHI BAKSH and MUSSUMMAT YAKINAN T, 

Madar Baksh, 20 P.R. 1878. [Doubted, 5 
P.R. 1891; B., 16 P.R. 1900 = P.L.R. 1900, 
p. 193.1 

(11) —Separation deed —Rt sftf ufion of husband 
and wife—Agreement to live separate—Agreement 
operates as a bar — Eftndus. —An agreement be¬ 
tween husband and wife to live separate, bars a 
subsequent suit for restitution of conjugal 
rights PURSHOTAM v. BAI JaDI, 2 BoiUr 
L.R. 72. 

(12) —Suif for restitution of conjugal rights^- 
Right to declaration of Jiullity of tnfirriage.—It 
is competent to the Court, in a suit for restitu¬ 
tion of conjugal rights, to make a declaration 
of nullity of marriage, if the respondent shows 
himself entitled thereto. iPer Onrth, C.J. 
and Wilson, J ), LOPEZ v. LOPEZ, 12 0, 
70B. F.B. [ft.. 17 M. 235, F.B.] 

(13) — Restitution of conjugal rights—RegUct 
to perform usual ceremonies — Husband's rights, 
—Whf're a husband neglected to perform the 
customary ceremonies, before oohabitatiou as 
man aud wife, till the wife attained the age of 
19, but m-iiried a second time, whereupon the 
first wife, aocording to tho custom obtaining in 
her community, married another man : Held, 
that the husband was not entitled to a decree 
iu a suit for restitution of conjugal rights 
against his first wife. BOOLCHAND KOILTA V. 
Janokee, 25 W R. 386. [ft.. 17 B. 400.] 

14)—Hindu wife married during infaney~^ 
Marriage 7iot consummated —Suif for reslitu* 
tton of conjugal rights nol mamtaviable by 
band—Hmdu Law—Later practice in Indian 
Courts. —The practice of allowing suits for the 
restitution of conjug.al rights has no founda¬ 
tion in Hindu Law, under which such a suit 
would not be cogniziable by a Civil Court. 
According, however, to tho later practice of the 
Courts in India, introduced from the practice 
in England, when a married couple, after co¬ 
habitation, separate and live apart, either of 
them can bring a suit against the other for 
the restitution of ooujugal rights. The parties 
to the present suit wont through the religious 
ooromouy of marriage when the defendant, the 
I wife of the plaintiff, was a child of eleven years- 
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Restitution of conjugal rights—continueci. 

of age. Eleven years after such marriage, when 
the defendant had become a woman of twenty* 
two, plaintiff instituted this suit agaiost her 
prayiog for an order of the Court compelling 
her to go to his bouse, that be may complete 
his coQtract with her by consummating the 
marriage. The Court wa'^ of opinion that it 
was a misnomer to call the suit one for restitu¬ 
tion of conjugal rights, and that neither the law 
nor the practice of the Courts either justified 
the Court’s making the order sought for by the 
plaintiff, or even justified the plaintiff in main¬ 
taining the present suit. DadAJI BHIKAJI v. 

Rukhmabax, 9 B 529 [R«z;ersed. 10 B. 301; 
NotF., 13 A. 1‘26. A.W.N. 1891, 18.] 

(15) — Restitution of conjugal rights—Hindu 
girl ynarried auring minority — F[er denial or a 
refusal to consummate marriage. —Restitution 
of conjugal right.s should not be decreed, and 
freedom of choice should ordinarily be allowed 
where a Hindu girl married during her minori¬ 
ty denies the factum of, and refuse-? to consum¬ 
mate the marriage. MUSSAMiTAT KALAWATI 

V. Bukhan, 187 P W.R 1912=*219 P.L.R. 
1912. 

(16) — Hindu haw —Restitution of conjugal 
rights—Minor wife — Decree, if minor art, out- 
caste^ only O't restoration to caste and position 
as wife—Suit for restitution of conjugal rights 
— Validity ana legality of marriage — Presump¬ 
tion—Actual celebration of marriage—Absence 
of consent of particular person — Effect, —A suit 
for restitution of conjugal rights is maintain¬ 
able. (11 M.I.A. 551, 6 W.R. 105, 8 W R. 467, 

9 W.R. 65-2, 20 W.R. 50. 92, 23 W.R. 179, 5 
C. 500, 1 B. 164, 10 B. 301, 16 B, 714, 23 B. 
307, 8 A. 78, 13 A. 126, K.) Such a suit lies, 
even though the wife IS a minor, provided she 
is of sufficient age to perform her conjugal 
duties. (11 M.I.A. 551,23 W.R. 22, 178, 23 
B. 307, 13 A. 126, 22.) When a decree in a suit 
of this nature is passed directing the wife to 
return to her husband, what the law contem¬ 
plates is that she should return to her position 
as a wife in the household. If the minor 
wife living with her relatives, has by her adul¬ 
terous conduct lost caste, a decree for restitu¬ 
tion of conjugal rights would be passed, only 
when the husband arranges for the restoration 
of the wife to caste and to her position as bis 
wife. (11 M.I.A. 551, 5 C, 500, 8 A. 78, 22.) 
[F., 28 0. 751=5 C.W.N. 673 ; 22., 82 P. R. 
1903 = 147 P.W.R. 1908.] Where, in a suit , 
for restitution of conjugal rights, the validity 
aud legality of the marriage is one of the most 
essential points in issue, the Court is not en¬ 
titled to presume, from the mere finding that 
the marriage was celebrated, that all the rites 
and ceremonies necessary to constitute a legal 
aud valid marriage were performed* (12 W.R. 
41, P.C., 9 M. 466, 22.; 12 C. 140, D.) A marri¬ 
age having actually and properly been cele¬ 
brated, the absence of the consent of the person 
whose consent ought to have been obtained, 
would not make it illegal or void. SURJYAMONI 

Dasi V. Kali Kanta Dab, 28 C. 37=5 C.W. 
N. 195. 
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Reatltation of oonjagal rights 

{ID—Suit for return of minor wife—Order 
to send back wife—Form of decree, —In a suit 
for the return of plaintiff’s minor wife and 
certain jewellery from the illegal possession or 
keeping of defendant, the utmost that the 
Court can rightly do, if there is an occasion 
for an order of the kind, is to enjoin the defend¬ 
ant to abstain from putting any obstruction 
in the way of the wife returning to her husband. 
The Court has no authority to'order the defend¬ 
ant CO send back the plaintiff's minor wife 
and her jewels. Lall NATH MISSER v 
SHEOBURN PanDY. 20 W.R. 92. [22 28 C* 

37.] 


(18) — Suit for restitution of conjugal rights _ 

Form of decree.—In a suit for restitution of 
conjugal rights, there is nothing illegal in a 
decree directing the wife to return to her hus¬ 
band. Kuroona moyee Debee v Gunga 
DhuR SURMAH, 20 W.R. so. [/?.. 28 C. 37.] 

(19) - Suit for restitution of conjugal rights— 
Form of decree.—The proper form of decree to 
be passed, in a suit for restitution of oonjugal 
rights against a wife, and several others alleged 
to be detaining her from her husband, was one 
enjoining the wife to return to her husband, 
and the other persons to abstain from prevent¬ 
ing her return. JAFFREE KHANUM v. IMDAD 
HossEIN. 2 N.W.P. 314. 


(20)-Custody of wife, decree for—Form of 

decree — Wife's disobedience to such decree _A 

decree, in favour of the husband in a suit for 
the custody of his wife, cannot order that the 
girl should be baoded over to her husband 
bodily; and disobedience of the wife to the 
decree makes her liable to imprisonment. 
ALLAH BUKSH v. ALLAH BAKSH 15 P R 
1876. [22.. 35 P.R 1894.] 






Form of decree—Act VllI of 1859, s. 200—Con 
struction.—In a suit for restitution of conjuga 
rights, a decree th-it the case be deoreec 
awarding the plaintiff to taka the defendant ai 
his married wife ” is in a form which has beer 
declared to be erroneous. (6 W.R. 105, 8 W R 
467, 11 M.I.A. 551, 22.) Where, in such a 

suit, the decree contiins an order to the wife tc 
return to her husband’s protection, such an 
order is not an order “ for the performance of a 
particular act ” within the meaning of s. 200 
of Act VIII of 1859, and the decree is not en¬ 
forceable by the mode pointed out in the said 
section. GATHA RAM MISTREB v. MOOHITA 
KOCHIN ATTEAH DOMOONEB. 14 B L R 2qR 
= 23 W.R. 179. iDiss., 1 B. 164 ; Appl. 28 0. 
37 = 5 C.W.N. 195 ; D., 10 B. 301, 8 A 149 = 
A.W.N. 1886, 53.] 


m)Suit for restitution of conjugal rights— 
Decree, form o/.—The following is the form of a 
decreein asuitfor restitution of conjugal riehta • 
“ That the defendant, the wife, do within a 
certain time (fixed) from the receipt of this 
order, return to cohabitation with her hus¬ 
band and live with him as claimed. That the 
other defendants be ordered to abstain from 
harbouring the wife or otherwise interfering 
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Restitation of conjugal tighis^continued, 
with the rights of the plaintiff aa her husband. 

Pakhandu V. Eisheshar. a W.N. 1882, 
243. 

(231— Suit bp husband to recover wife —fie/tt- 
sal to return to husband—Form of decree —How 
enforced tn execution. —Where a husband seeks 
to recover the custody of his wife, the proper 
A' forui of decree, when the marriage is proved, is 
that “ the wife must return to her husband 
and live with him.” Where, however, the wife 
was unwilling to return even when the Court 
was satisfied that he would treat her well, the 
proper nr ler is to enforce obedience by imprison¬ 
ing her in the Civil Jail, and not to direct the 
police to transfer the custody of the wife to the 
husband. MUSSUMAUTGOOLABEE V. GOOR- 
MOOKH SINGH,? P.R. 1868. 

(24) — Restitution of conjugal rights—Descrip’ 

lion of decree to be passed. —Appellant urged 
that the lower appellate Court was wrong in 
having given a decree to the respondent for the 
recovery of the person of his wife, and the 
High Court, modified the decree as follows : — 
“ That the plaintiff is entitled to his conjugal 
rights, and that his lawful wife be ordered to 
return to his protection.” KOOBUR Khan- 
SAMA V. Jan Khansama. 8 W.R. 467. (6 

W.R. 105. F.) [Cons.. 23 W.R. 179; R..d 
B.H.O. 290. 28 C. 37.] 

(25) — Decree in restitution suit—Separate 
house and maintenance to wife — Court's power 
to order. —In decreeing a suit for restitution of 
conjugal rights in favour of husband, the 
Court cannot impose on him the duty of pro¬ 
viding his wife with a separate house and sepa¬ 
rate maintenance. CHIMIANLAL v. BAI NA¬ 
RMADA, 4 Bom. L.R. 820. 

(26 & 27)— Conditions for grant of restitution 
— Conditional decree. —It is not competent to 
a Court, in passing a decree for restitution of 
conjugal rights^ to impose certain conditions 
under which the restitution can be had. MO- 
TriiAL V. Bai OHANCHAIi, 4 Bom. L.R. 107, 

(28) — Suit for restitution of conjugal rights 
—Form of decree—Enforcement of decree —Civ. 
Pro. Code, 1859, s. 200,—A decree for restitu¬ 
tion of conjugal rights should be passed in the 
terms, that the husband is entitled to conjugal 
rights, that bis wife do return to live with 
him and that her parents do not interfere in 
any manner to prevent her so doing. A de¬ 
cree for the restitution of conjugal rights may 
be enforced under s. 200 of Act VIII of 1859. 
Ram TAhul v. Madho, 2 Agra 111. 

(29) —Restitutxon of conjugal rights — Form 
of decree — Enforcement of decree — Civ, Pro> 
Code. Act VIII of 1869, s. 200.—In a suit for 
restitution of conjugal rights, the proper form 
of decree is a direction to the wife to return to 
oohabitation, which direction on disobedience 
by her may be enforced as provided in s. 200, 
Aot VIII of 1859. MUSSUMAT ImAMUN v. 
Mahomed Majeed-ool-lah, 3 Agra 88. 

(30) — Suit for restitution of conjugal rights 
-^Form of decree — Exeoutum .— A wife cannot 


Restitutioo of conjugal rightc^onfint4ed. 

bo delivered in execution as a chattel; but in a 
suit for restitution of conjugal rights, it may 
be ordered that the wife do return to her hus¬ 
band, with which decretal order if she fail to 
comply, she may be dealt with under the pro¬ 
visions of the Civ, Pro, Code, relating to at¬ 
tachment for non-performance of acts decreed. 
MUSSUMAT TOOFEAH V. ilUSSOUDA, 2 Agra 
337. 

(31)— Suit for restitution of conjugal rights 
—Form of decree. —In a suit for restitution of 
conjugal rights, the decree should simply de¬ 
clare that the plaintiff is entitled to the restitu¬ 
tion and that the defendant (wife! be directed 
to go to her husband’s house. To declare that 
the husband should get possession of the person 
of his wife is erroneous in form. PURZUND 
lIossEiN v. Jane Bibee, 4 C. 588. (6 W.R. 
105, F ) [R., 23 B- 307.} 

{32)—Decree for performance of a particular 
act —Executionof decree —Ciu. Pro. Code (1859), 
s. 200-—When a decree directs the performance 
of, or abstinence from, a certain act, there must 
be clear evidence of disobedience by the person 
so directed, before the decree can be executed 
against him. When, in a decree for restitution 
of conjugal rights, the plaintiff's mother in¬ 
law, who had been impleaded as a defendant, 
was directed to refrain from preventing the 
plaintiff’s wife from returning to him. held, in 
an execution petition for attaching the property 
of the mother-in law, that her action in permit¬ 
ting her daughter, who was of age, to reside in 
her homo after decree did not constitute such 
interference, on her part, with the return other 
daughter, as would justify execution against 
her, AJNASI KUAR v. SURAJ PRASAD, 1 A, 

SOI. 

(33)—5wif for resfifufion of conjugal rights— 
Enforcement of decree —Policy of law —Plea of 
hufband's cruelly—Criterion of cruelty justify¬ 
ing wife. —A suit for the restitution of conjugal 
rights is within the jurisdiction of Civil Courts, 
and a decree ordering suoh restitution is capa¬ 
ble of being enforced under s. 200 of Civ. Pro. 
Code, 1859. (11 M.I.A. 551. 9 B.H.C. 290, P.) 
The polioy of entertaining and enforcing such 
claims may be open to question, but so long as 
their jurisdiction is not barred by legislation, 
the Courts have no discretion in the matter. 
[F.. 13 A. 126, 26 B. 269; R., 10 B. 801, U.B. 
R. 1897-1901, Vol, II. 488.] Where a Hindu 
husband sues for restitution of conjugal rights, 
the criterion of cruelty justifying the wife’s 
refusal to return to her husband is, whether 
there is actual or reasonable apprehension of 
violence of suoh a character as to endanger her 
personal health or safety. Mere pain to men¬ 
tal feelings, e g., an unfounded imputation upon 
a wife’s chastity, however wantonly caused or 
keenly felt, is not, by itself, sufficient to con- 
stituio legal cruelty under the Hindu Law any 
more than under English Law, YAMUNABAI 

V. Narayan Morbshvar Pbndsb, 1 B. 184. 

[R.. U.B.R. 1897—1901, Vol. 11,104, 4Bom. 
L.R. 107, 9 C:W.N. 510*1 O.L.J. 283-34 
I 0. 971.] 
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Restitution of conjugal rights—oontinuecl, 

(34) — Suit for^Decree declaring wife's rights 
to future maintenance and residence—Effect of 
— Whether relief can be claimed in execution 
"proceedings, —In a suit for the restitution of 
conjugal rights a decree was passed in terms of 
an award between the parties. It declared the 
right of the husband to the restitution, and 
ordered the wife to return to him and live with 
him. It further declared that the husband 
should return certain ornaments, to her, and 
it also made provision as to her future main- 
tenauce and residence. Reid, that the provi¬ 
sions as to maintenance and residence were 
merely declaratory ; and no relief could be 
granted to her in execution proceedings. 

Musamat LACHMIBAI V. Kaniamal asuda- 
MAL AND Kaniamal asudamal v. Musa- 
mat LACHMIBAI, 1 S L.R. 184. 

(35) —Restitution of conjugal rights—Decree 
—Execution ~Cxv. Fro. Code, s 200. —The 
question in this case w.is whether a Civil Court 
has power to commit a wife to prison on her 
refusal to obey me decree of such Court that 
she must live with her husband. Held that 
s. 200 of Act Vlll of 1859 laid down the law by 
which such order could be enforced. If the 
Court was not assured of the good treatment 
of the wife it would not restore her to the 
husoand, but being tssurei of that faci, it could 
give an order to the effect, imprisonment in 
execution of a decree under Act VIII of 1859 
for restitution of conjugal rights had been 
authorised by many previous decisions of Chief 
Court, and was in harmony with the opinion 
indicated in judgments of the Privy Council 
and of the High Court, N.W.P. MUSST, 

Begum khatun v. abdul ki. 2 P.R. 1871. 
(8 W.R.P c. 3. R.) 

(36) — Decree for restitution of conjugal rights 

in Civil Courts—Effect of on previous order for 
maintenance obtained against husband n 
Criminal Court. —An order of a Civil Court for 
restitution of conjugal rights supersedes any 
previous order of a M tgisirate for m iintenance, 
if the Wife should persist in refusing to live 
with her husoand. In re BULAKIDaS. 23 B, 
484. [F., 27 A. 483=A.W.N l905, 54 = 2 A. 

L.J. 160 ; Appl, U.B.R. 1910. 34.] 

(37) — Restitution of conjugal rights — Plaint‘ 

iff's want of bona Evasion of Magisterial 

order for maintenance — Whether sufficient to 
refuse restitution — Ill-treatment —Recent ill- 
feeling, ground in bar of right .—Where, in a 
suit by a husband for restitution of conjugal 
rights, it appears that he is entitled to restitu¬ 
tion, the Court ought not to refuse to grant him 
a decree, merely because he instituted the suit 
to evade a magisterial order for maintenance 
against him. Where, in such a suit, the wife 
pleads cruelty or ill-treatment by the husband, 
plaintifl will be barred of his right only on proof 
of recent ill-treatment. The Court will not be 
justified in refusing restitution to tbe husband 
on the ground of his ill-treatment years ago, 
which had latterly been compounded. PEDA- 
PATI DUBGAYYA V. PEDAPATI MANIKYAM, 

16 Ind. Oaa. 808. 


Restitution of conjugal rights— continued. 

(38) — Not allowed where parties are of differ¬ 
ent castes. —A marriage between a Rajput an.l a 
Brabman girl is not allowed by Hindu Law: 

I hence, one of the parties to such a marriage 
cannot sue the other for restitution of conjugal 

right. Bai Lakshmi v. Kaliansing, 2 Bom. 
L.R. 128. 

(39) — Restitution of conjugal rights—Hindu 
convert to Christianity— Convert's right to cus¬ 
tody of children. —A husband who becomes a 
Christian will not be permitted to claim the 
person of a wife who remaius a Hindu. If, in a 
suit for resiitution of conjugal rights brought 
by a husbauu, the wife pleads that the husban^ 
by change of religion, has plactd himself in such 
a position thatshe cannot live with him without 
doing extreme violence to her religious opinions 
and the social feelings in which she has been 
brought up, and in the enjoyment of which 
she has oeeu married, the plea would be a* 
good plea, [fi., 8 M. 169 ] Tbe inherent right 
of a father to the custody of his children is a 
right recognized by the Engli.-h as well as the 
Hindu law. Of this right, the father is not 
deprived by becoming a convert to Christianity, 
though he may have become “ potio,” degraded, 
according to the dictates of the Hindu law. 
MUCHOO v. ARZOON SaHOO, 5 W.R. 238. 
(R., 25 B. 551 = 3 Bom. L R. 89 ] 

% 

(40) — Excommunication from caste. —In a 
suit by the husband, who is excommunicated 
from his caste, for the restnurion of conjugal 
rights against his wile, it is open to the latter 
to require that he should get himself re¬ 
admitted into ibb Caste, to which ihe parties 
belonged at the time of marriage, before she 
is compelled by the Court lo go aud live with 
him as his wife. Bai Jina v Jin\ KaLIA, 

9 Bom. L.R. 451 = 31 B. 366. 

(41) —Suit for restitution of conjugal rights 
—Defence of exclusion from caste ana cruelty, 

— Exclusion of a person from caste, by .only a 
portion of the members of tbe caste, cannot be 
held in equity to operate as an exclusion from 
caste by the entire brotherhood, and would 
not give the wife of the person so excluded a 
good ground for resisting his claim for restitu¬ 
tion of conjugal rights. Qucete. — Whether 
exclusion by the entice I rothernood would be 
a valid defence to such a claim? A husband 
does not lose bis right lo the custody of^his 
wife on the ground of cruelty, where it is 
merely shown that he and his wife had 
occasional quarrels, and that be had now and 
then struck her, and there is no proof of any 
actual violence of such a character as .to 
endanger tbe personal health or safety of his 
wife, nor any reasonable appcebensiono of it. 
Mussummat KAKO V. Lachmi NARAIN, 

18 P.R. 1877. 

(42) —Restitution of conjugal rights—Parsi 
Marriage and Divorce Act (XV of 1866), ss. 36, 
40—Civ. Pro. Code, s. 200.—A decree for 
restitution of conjugal rights, under the Parsi 
Marriage and Divorce Act, is enforceable only 
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RestitatiOQ of conjugal rights— continued. 

in the maoner provided in 8. 36 of that Act. 
Such provision is in substitution of, and not 
in addition to, the ordinary remedies provided 
by s. 200 of Act VIII of 1589. ARDE8AR 

Jahangir Framji v. Avabai, 9 B.H.C. 
290. [F.. 1 B. 164,] 

(43) —Suit for re<ititution of conjugal rights 
byP'irsi husband—Separate living of wtfe.agree- 
ment in respect of—Farsi Marriage and Divorce 
Act {XY of 1Q65), s, 36.—In a suit by a Parsi 
husband for restitution of conjugal rights against 
bis wife, it is competent to the defendant under 
6. 36 of the Parsi Marriage and Divorce Act 
(XV of 1865). to plead in bar of the suit a pre- 
▼ious contract by which the plaintiff had 
agreed to allow the defendant to live separate. 
KAWAS.7I V. Sirinbai, 23 B. 279. [H , 2 
Bom. L.R 845 ] 

(44) — Among Parsis^Delegates. —The ques¬ 
tion—what constitutes a lawful ground among 
the community of the Parsis for the refusal of 
the husband to live with his wife or vice versa — 
is one the determination of which lies within 
the cognizance of the delegaiee. To justify a 
refusal for the restitution of conjugal rights, 
the causes must be grave and weighty and such 
as to show a moral impossibility that the duties 
of married life cm be discharged. HiRABAI v. 

Dhanjibhai, 2 Bom. L.R. 845. 

(45) — Mahnmedan law — Dower, non-payment 
of. —After consummation of marriage, the 
non-payment of dower, even though proved, 
cannot be ploadcvd in defence of an action for 
restitution of conjugal rights. Bai HANRA v. 
Abdalla, 7 Bom. L.R. 684=^30 B. 122, 

{i6)~-Mahomedan law — 5uif by wife to 
recover her property in husband's hands — 
Admission by husbaiid of receipt of property— 
Plea of purchase set up by ^lustand—Onus on 
husband to prove bona fides — Mahomedan 
woman, bona fide purchase of irnmoveable pro¬ 
perty from. bp stranger—Suit to set aside convey¬ 
ance — Onus on plaint ff — Holding of lands 
benami, Court not to moke every presumption 
against apparent owner — Act VIII of 1859, s. 7 
—* Relinquish or omit to sue,* meaning of^ 
Construction of statute-Test of distinct causes 
of action in suits ^Mahomedan husband, com- 
petency ol, to sue wife, for conjugal rights — 
Suit to be df termined according to Mahoifiedan 
law —Reg lY of 1793, s. 15—Defence of legal 
cruelty - Court's order in suit for restitution, 
enforceable only by imprisonment or attachmtnt 
— Act VIII of 1859, s. 200. This was a suit by 
a Mahomedan woman against her husband, 
after having loft his proteutioo, for recovering 
the value of certain company’s papers and other 
personal estate, alleging that the above securi¬ 
ties came to her hands whilst she was an 
inmate of bis zenana, that they got into the 
possession of the husband and were detained 
by him. Her case was that the securities were 
entrusted to him for a particular purpose, ui;., 
that of receiving the interest on them for her, 
and that, though they may have been indorsed, 


RestUation of conjugal rights—confinued. 

she never meant to transfer the property in 
them. The husband’s case was that be purchas¬ 
ed them from her on several occasions, and 
that, on their indorsement and delivery, be paid 
her the full value for them. With respect to 
the burden of proof, the judgment of the Courts 
below proceeded on the principle that, although 
the wife may have failed to establish affirma¬ 
tively the precise case alleged by her, her 
husband, having admitted the receipt of the 
securities from her, was bound to show some¬ 
thing more than mere indorsement and delivery; 
that the relation of the parties being-what it 
was, it lay upon him to prove that the 
transactions which be set up were bona fide 
sales and purchases, and that he actually 
gave full value for what he received from 
her. Their Lordships of the Judicial Com¬ 
mittee expressed that the above pr nciple was a 
sound one and was in accordance with the long 
established practice of the Courts in India. 
Their L^^rdships, therefore, decided that the 
wife was entitled to the protection which, 
according to the authorities, the law gives to a 
purdahnasheen, and that the burden of proving 
the reality and 6ona fides of the purchases 
pleaded ^y her husband wss properly thrown 
on him, and that the husband having failed to 
discharge this burden, there was no ground for 
disturbing the ooucurrent judgments of the 
Courts below. [R., 4 A 462, 8 A. 267, 12 M, 
380 ; D., 15 W.R. 329 ] In this case, it ap¬ 
peared that some immoveable properties of the 
wife bad been oonvey.d by her to a petson 
who purchased them 6ona fide. It was the 
wife that came into Court seeking to be relieved 
from the effect of her own conveyances, the 
execution of which she did not dispute, against 
one who, if not an absolute stranger, stood in 
no fiduciary relation to her, and it was, there¬ 
fore, hold to bo upon her to establish her right 
to that relief. The habit of bolding lands 
5rnnmi is inveteraio in India ; but that does 
not justify the Courts in making every pre¬ 
sumption against apparent ownership. [R , 
18 W R. 132. 9 G.W.N 89. 6 0 L.J. 472.] The 
words in s. 7 of Act VIII of 1859, namely, ‘ if a 
plaintiff relinquish or omit to sue for any por¬ 
tion of bis claims,’ iuolude accidental or in* 
voluntary omissions as well as acts of deliberate 
relinquishment, and where the words of Uw 
are clear and positive, they cannot be control¬ 
led by any oonsidoration of tho motives of the 
party to whom it is to bo applied, nor limited 
by what the Judges who apply it may suppose 
to have boui tho reasons for enacting it. The 
correct te.at in all oases of this kind is, whether 
the claim in tho now suit is, in fact, founded 
on a cause of action distinct from that which 
was the foundation of the former suit. [Appl-t 
15 W.R 403 ; F., 2 C.L J. 490 ; R.,9 W.R. 1 
P.B.=»B.L.R. Sup 774. F.B.. 12 W.R. 79. 
3N.W.P, 27. 8 B.H.C, 205, 20 W.R. 450, 1. 
A. 643, 2 M 852, 6 C. 142. 8 C. 483, F B.. 8 C. 
819, 8 M 520. 14 B. 81, 19 O. 372, 17 B. 678. 
20 B. 469, 21 M. 163 = 8 M.L J 92. 23 B. 697. 
25 M- 736=12 M L.J. 103, 29 .0. 540. 26 M. 
760.] On authority as well as prinoij^e, it is 
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BeBtitntion of coojagal rights— continued, 

Oompetenb to a Massalmaa husband to oinsti- 
tute a suit in the Civil Courts of India for a 
deolaration of his right to the possession of 
his wife, and for a sentence that she return to 
cohabitation, and such a suit must be deter¬ 
mined according to the principles of the 
Mahomedan law. Their Lordships expressed 
that, if cruelty in a decree rendering it unsafe 
for the wife to return to her husband’s domi¬ 
nion were established, the Court might refuse 
to send her back. The Mahomedan law, on 
the question of what is legal cruelty between 
husband and wife, is not matortally different 
from the English law and, according to both, 
there must be actual violence of such a charac 
ter as to endanger personal health or safety or 
there must be a reasonable apprehension of it. 
ti?.. 7 B.H.C. V22, 9 B.H.C. 290, 23 W.R. 178. 
23 W.R. 179, IB 164, 14 C. 276, 10 B. 301, 8 

A. 149 F.B., 17 0,670, 17 A. 126,28 0. 37, 
28 C. 751 = 5 C.W.N. 673, 25 B. 644 F.B., 4 
Bom L.R. 820, 34 0.971 = 9 C.W N. 6l0 = l 

G. L.J. 283, 7 Bom. L.R. 602, 29 A. 222 = 4 A. 
L J. 60= A,W.N. (1907J 27. 31 B. 366 = 9 Bora. 
L R. 451.] In this case, their Lordships 
expressed their doubt whether, in such a case, 
under the new Act of procedure, regulating the 
Civil Courts of India, in the event of disobedi¬ 
ence on the part of the wife to obey the order of 
the Court, he might be given over bodily into 
her husband’s hands. They stated that the 
disobedience of such an order directing the wife 
to return to cohabitation would fall within 

B. 200 of the Code, so as to be enforcible only by 
imprisionment or attachment of property or 
both. MOONSHEE BUZLOOR RUHEEM v. 

Shumsoonnissa BEEGUM, 8 W.R PC. 3= 
11 U l.A. 5S1 = 2 Sucher 39 = 2 Sar. 299. 

'f (47)— Mihomedanl^LaW'^eConjugal rights, 
suit for restitution oj—Prompt dower, necessity 
for payment or tender of. — Beld that where 
Bome of the dower must, in the absence of 
specification, be taken to be prompt, a suit by 
the husband (or restitution of conjugal rights 
will not lie until so much of the dower as is 
prompt has oeen paid or tendered. ABDUL 
KARIM KHAN V. MUSAUMAT CHHOTI, A.W. 

H. 1906. 136=3 A.L.J. 432. (2 A. 831, F.) 

(48)— Mahomedan law—Separation deed— 
Mahomedans. —According to the Mahomedan 
Law, it is not competent to patties contracting 
marriage to enter into a separation deed by 
which the husband consented that his wife 
might live with her parents : and in a suit for 
restitution of conjugal rights by the husband 
against his wife, who also pleaded non-payment 
of her prompt dower in bar of the suit, he 
would be entitled to a decree for restitution 
conditional on payment of the dower. ABDUL 
V. HUSENBI, 6 Bona. L.R. 728. 

{49)~^Mahomedan law — Suit to recover 
custody of wife—Prompt dower. Payment of — 
Condition precedent. —According to the Maho- 
medan law, a husband cannot compel his wife 
to return to him before he pays her the prompt 
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dower that has been fixed, or which she is en¬ 
titled to have in accordance with the averago 
rate of dower granted to the females of bet 
father’s family, when there has been no stipu¬ 
lation that the payment of the whole dower 
shall be postponed and there is no reason for 
believing there was such a stipulation, MOU- 
LADAD khan V. Wazir shah. 45 P.R. 1876. 
[Overruled, 164 P.R. 1889. F.B.; Di55., 5P.R. 
1891, 14 P.R. 1891 ; Doubted, 141 P.R. 1884.} 

(50) — Mahomedan law—Suit for restitution 

of conjugal rights—Adultery of husband, whe¬ 
ther valid defence. —A suit by a Mahomedan 
for restitution of conjugal rights was resisted 
on the ground that be was debarred from claiming 
conjugal rights by reason of bis admitted adul¬ 
tery with common prostitutes. Held that the 
fact of sexual intercourse by the plaintifi with 
prostitutes during the absence of his wife, she 
having persistently for years refused to live 
with him, was not so gross a violation of the 
marriage contract as to disentitle him from 
claiming rights which otherwise he could en¬ 
force. MuSSUMMATFAHIMULNISSA V. MAHO¬ 
MED HUSSAIN, 41 P.R. 1878. (11 M.I.A. 

551, B.) 

(51) — Restitution of conjugal rights — Mar^ 
riage of Muhammadan minor-girl by doubtful 
guardian—Husband taking second wife when 
the girl was about to attain her puberty — 
Effect of her repudiating marriage—Court not 
to help such a husband to take custody of his 
wife. — Beld, that it is hard enough for a minor 
girl to be married without her own inclination 
being consulted. Moreover for her to find, just 
about the time of her attaining puberty, that 
her husband takes second wife, seems to be 
adding insult to injury and it is nnt a matter 
of surprise if she elopes and takes her abode 
with another man. In such a case the discre¬ 
tionary power of the Court should be exercised 
not to help the husband in taking custody of 
his wife, especially when it is doubtful that 
the girl has been given in marriage by a person 
competent, according to her personal law, to 
do so. Held, on review that, under such cir¬ 
cumstances, it is a step of very doubtful policy 
to allow costs against her husband, and the 
parties should be left to bear tbeir own costs 
throughout. MUSSUMMAT SahIB Jan v 
Ghulam Haidar, ill P.W.R. I9i2 = 19 1nd. 
Cas. 560. 

Muhammadan Law^ Shia— Husband 
and wife—Restitution of conjugal rights^ swtf 
for—Cruelly as defence—Jurxsaiction of Civil 
Court—Legal cruelty, criterion of—Husband 
charging wife with murder and prostitution .— 
The Civil Courts of India have succeeded to the 
duties which under the Muhammadan Law 
were discharged by the Kazi or at his instance 
by the umpires, and hence the Courts have the 
same jurisdiction. Cruelty on the part of a 
husband is a good and valid defence to a suit 
by him for restitution of conjugal rights, even 
where the parties are Muhammadan Shins. (11 
M.I.A. 651, 8 W.R. P.G. 3, R.) Mie plea ot 
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crutdt; would be allowed only in a case where 
the evidence establishes legal cruelty such as is 
demanded by the English Law in a suit for 
judicial separation. There must be actual vio- 
leucd of such a character as to endanger personal 
health or safety, or there must be a reasonable 
apprehension of it. (IL M l.A. 551, 8 W.R, 

3. P.C., 2 A.L.J. 608, 10 B. 301, Rel. on.) A 
bu>band transferred some of his wife’s property 
during her minority to his brothers. On attain¬ 
ing majority, the wife obtained a decree for 
possession of the property against her husband 
and hie brothers. In execution of ber decree for 
costs, she got a warrant of arrest issued against 
her husband. The brothers of her husband raided 
her house and beat her. The husband was living 
with his brothers : and ho and his brothers were 
heirs to bis wife. The husband in a letter 
charged his wife with the murder of her child 
and for prostitution- In a suit by the husband 
for restitution of conjugal rights with bis wife ; 
Held, that tbero was ground for apprehension 
of danger to the health and safety of the wife; 
(2) that the object of the husband was not to 
resume happy connubial gelations but to get bis 
wife in his power with no friendly motive to 
her : (3) that tbe facts established legal cruelty 
on the part of the husband, and, consequently, 
bis suit for restitution of conjugal rights must I 
• bo dismissed. JAFRA HUSAIN v. UUSAN ARA 

Beoam. 13Ind. Cas 609 = 18O.C. 159. (3 W.R. 
93, 29 A. 222, 4 A.L.J. 60. A.W.N. 1907, 27 
A.W.N. 1892, 77, Bel.on\ 13 A. 126.21 B. 610, 
10 B. 301, D.) 

(53|~5Mif /or resUlution of conjugal rights — 
Dower—Mahoviedan law, — By Mahomedan 
law a husband cannot compel bis wife to return 
to him until bo pays her the prompt dowor 
6xcd at the time of marriage. MUSSUMAT 

Zero v. Jiwan Khan. 35 P R. 1873. {Over¬ 
ruled. 164 P.R. 1889 : Diss . 5 P.R. 1891, 14 P. 
R. 1891 : R., 45 P R. 1876. 118 P.R. 1880. 141 
P.R. 1884, 119 P.R. 1885.] 

(54) — Right to possession of wife^Muham- 
t>iadan Laxo. —Upon principle as well as auiho- 
rity, there can be no doubt that a Mussalman 
husband may maintain a suit in a Civil Court 
for a declaration of his right to tbe possession 
of his wife, and for a decree that the should 
return to cohabitation. Such a suit must be 
determined according to the principles of 
the Muhammadan Law. ABDUL KADIR v. 
SALIMA, 8 A. 149. F.B. = A.W.N. 1886. 53, 

(55) — Mahomedan Law— Marriage—Suit for 
restitution of conjugal rights—Stipulation as to 
residence—Wife's plea that exigible portion of 
douicr luas not paid.—In a suit for restitution 
of conjugal rights brought by a Mahomedan 
husband* the question, whether astipulation, 
entered into by him at the time of the marri¬ 
age with his wife to reside with her in her 
father’s house, could in any ease a0ord an 
answer to a suit for restitution of conjugal 
rights, was considered, but not decided, the 
wife’s plea being rejeoted on the ground of 
want o! ^^ni^eQOSs ,in tbe stipulation itself. 


Restitution of conjugal rights—eonfmued. I 

[R., L.B.R. 1893-1900, 655, 5 O.W.N. 673 = 28 
C- 751, 1 L.B.R. 351.] Where, in a suit for 
restitution of conjugal rights by a Mahomedan 
husband, his wife pleaded that he had not 
paid tbe exigible portion of tbe dower due,> 
held, upon the authorities, that the non-pay- 
meut of prompt dower was not a sufficient plea 
in bar of such a suit, the marriago having 
been consummated. HAMIDUNNBSSA BlBl v. 
ZoHiRuDDiN Sheik, 17 C. 670. (8A. 149. 
Appr ) [F., 30 B. 122 = 7 Bom. L.R. 684; 

Diss., 7 Bom. L R. 602.] 

(56j— Mahomedan Law —Suif for restitution 
of conjugal rights —Cause of acfiou— Payment 
of dower. —Under Mahomedan law, even alter 
consummation with consent, a wife may refuse 
herself to ber husband until her dower (prompts 
has been paid, and so no cause of aotipo coulu 
accrue to the husband for the restitution of 
conjugal rights until the dower wa.s paid. 
SHEIKH ABDOOL SHUKKOAR v. MUSSUMAT 
Raheem OON-NISSA, 6 N.W.P 94. [Overruled 
8 A. 149, F.B. = A.W.N. 18«6,53;F., I A. 483, 

2 A. 931 : R., 141 P.R. 1884.] 

(57)— Husband and wife —MaAotnm^don Law, 
—A Mabommeiaii v^ifu cannot resist a suit for 
restitution of conjugal rights on tbe ground 
that her dower has not been paid. ABDOOLA 
v. AH Wa, 1 L.B R. 145. (8 A. 149, 11 M. 

327, F.) 

(58i—Suif for restitution — Limifafion Act 
(1877). art. 35—Madras def III o/ 1873, s. l6— 
Agreement for present ayid future separation'^ 
Legality — English and Indian law — Public 
policy. —In this case a suit was brought, after 
a demand and refusal, for restitution of eon ju¬ 
gal rights, in 1903, and that was compromised 
in 1004. By tbe compromise the parties agreed 
to live together "according to the custom of 
tho world” The agreement further provided 
"If on any d^y subsequent to this and for any 
rcisou whatever you (tho wife) should not like 
to live with me, but want to go away from me* 

1 agree to give you Rs. 350," The parliesnevef 
lived together after tho agreement. The 
husband brought the present suit for restitu¬ 
tion in 1907. Held, that, though art, 36i 
Limitation Aot, 1877, would bar a suit for res¬ 
titution if tbero has boon a demand and relusal 
more than 2years before suit (28 M. 436, 26 B* 
644, 34 0. 79, R ) it is impossible to contend, 
after the above agreement, that the previous 
demand and refusal furnish the starting point 
for the running of time, and that, unless there 
is a fresh demand and refusal, time cannot run 
against the present claim for restitution. 
Courts should be strict in applying art, 35, 
according to the letter. Moreover it does not 
find a place in tbe new Limitation Aot. The 
parties in this case being Hindus and Brah¬ 
mins. the law to bo applied in determining 
their marital obligations is the Hindu law. See 
s. 16 of Madras Act HI of 1873 It may be 
doubted whether, under that law, any agree¬ 
ment between husband and wife to live apart 
from each other is valid* It may well bp 
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deemed to be forbidden by the Hindu law. (28 
C. 751, R.) Even apart from the Hindu law, 
the agreement must be regarded as opposed to 
public policy and therefore not enforceable. (7 
Bom. L.R. 602, R.) Even under the English 
law, an agreement providing for future separa¬ 
tion IS invalid, though an agreement for a 
present separation is enforceable. KRISHNA 
Iyer V. Balammal, 8 M.L.T. 314 = 6 lad. 
Gas. 412. 

(59) —Limitation Act (1908), ss. 28, 29— 
Limitation Act (XV of 1877/, ss, 2. 28. sch. II, 
artt 35—Srtit for restitution of conjugal rights 
brought after expiry ot limitation provided by 
the Act of 1877. — A right to restitution of con¬ 
jugal rights is not one which is eztioguished 
under s. 28 of the Limitation Acts of 1877 or 
1908. The result of expiry of the period of 
limitation in respect of such right under the 
Limitation Act, i977. is that the remedy only 
is barred and. as the portion of ?, 2 of the same 
Act which enacts “that nothing herein contain¬ 
ed shall revive any right to sue barred under 
that Act ” not having been re-produced in the 
Ijimitation Act of 1908, a suit for restitution of 
conjugal rights when Act of 1908 was in force 
was maintainable, although it was hied after 
the expiry of limitation period provided by 
art. 35, sch. H, Limitation Act (1877). 
AYESHA V. FaIAZ HUSAIN, 9 A L.J. 784 = 34 
A, 412 = 16 Ind. Gas. 124. 

(60) —Limitation Suits for restitution of con¬ 
jugal rights. —A suit oy a wife for the restitu- 
tion of her conjugal rights is barred by lapse 
of time when restitution has been demanded 
by her and refused by the husband, being of 
fall mind, more than two years prior to the 
commencement of the suit. DHANJIBHOY v. 
HirABAI, 3 Boin. L.R. 371 = 23 B. 644. 

(61) —Husband deserting and abandoning his 

loi/e—Lapse of time—Husband not entitled to 
claim custody of wiie .—Where it is clearly 
established that a Hindu husband for years 
past grossly failed to fulfil the obligations of 
giving his wile a home and of supporting her 
and her child, held, in the face of such desertion 
and abandonment, that the husband is not en¬ 
titled lo come forward and assert his rights as 
her husband and that a Court is not bound to 
decree a claim by such husband for custody of 
his wife. DHANI v. NARAIN SINGH, 82 P. 
R. 1908 = 147 P.W R. 1908 = 8 P.L.R. 1909=4 
lad. Cas. 650 (78 P R. 1893, 95 P.R. 1898, 

28 G. 37, 751, 29 A. 222, 11 M.I.A. 651, relied 
on ; 25 B. 641, 28 M. 436. 34 G. 79, R.; 60 P. 
R. 1879, F.B., D.) 

(62) —Husband and wife—Suit for restitution 
of conjugal rights—Suit filed loith great delay 
—Neglect to maintain wife for a number of 
years ,—the wife leaves her husband’s 
protection and lives with her parents for a long 
period (15 years), without the husband caring 
to bring her back or contributing to her main¬ 
tenance or demanding her company, the hus¬ 
band is not entitled to a decree for restitution 
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of conjugal rights. MUSSAMMAT JIWANI v, 
MangaL SINGH. 125 P.L.R, 1909 = 126 P.W. 
R. 1909 = 4 Ind. Gas. 974. (6 P.R. 1885, 95’P. 

R. 1898, R.): 


(QZ) — Marriage, decree for consummation of, 
jurisdiction of Chief Court to ^a-ss.—Where a 
married woman has attained majority and her 
marriage has been solemnized but not consum¬ 


mated, the Chief Court has jurisdiction to decree 
consummation. ChouQUTTA v. Rajun, 13 

P.R. 1869. 


(64)— Right of suit—Jurisdiction of Civil 
Courts—Suit for restitution of conjugal rights — 
Suit not maintainable by husband for recovering 
possession of wife—Decree declaratory of con¬ 
jugal rights, mode of enfoicement of. —A suit 
will lie in the Civil Courts by a husband against 
bis wi'e for restitution of conjugal rights. 
This suit was brought by a husband against 
his wife and certain others, the parties being 
Hindus, to obtain bis conjugal rights. On 
special appeal the two Judges differed on the 
point of law as to what precisely should be the 
relief to be granted to the husband : one of 
them being of opinion that bodiiy possession 
of the wife may and ought to be delivered to 
the husband, and the other holding that the 
decree could be a merely declaratory one, to be 
enforced in case of disobedience by attachment. 
The third Judge to whom the case was referred 
for opinion concurred with the latter, holding 
that no suit could be maintained by the 
husband for recoveiing posse.ssion of the person 
of his wife ; but a husband can maintain a suit 
in ibe nature of a suit for the restitution of 
conjugal rights, for a declaration that he is 
entitled to his marital rights, and for an order 
that tbe wife do returu to him and live with 
him. Such an order is an order " for the per¬ 
formance of a particular act” within the 
meaning of e. 200 of Act VIII of 1859, and 
if the wife refuses to obey it, the decree may 
be enforced, as that section provides, by the 
imprisonment of the wife or by attachment of 
her property, or by both imprisonment and 
attachment. CHOTUN BEBEE v. Ameeb 

Chund, 6 W R. 105=1 Ind. Jur. N S. 317 

[F., 2 Agra 111, 8 W.R. 467. 9 W.R, 552. 17 
W.R. 13, 23 W.R. 179, 4 C. 588 ; R., 8 W R 
23, 9 B.H.C 290, 1 B. 164. 28 C. 37.] 


(65)— Decree for recovery of person of wife — 
Restitution of conjugal rights—Jurisdiction .— 
Civil Courts cannot pass a decree for the 
recovery of the person of the wife, the pro¬ 
per order iu all such oases being an order for 
tbe restitution of conjugal rights. Meearam 
NUDIAL V. THANOOBAM Bamun, 9 W.R. 352. 
[ft , 5 C.W.N. 195 = 28 C. 37.J 


(66i —Hindus — Suit for restitution of conju¬ 
gal rights, if maintainable ~ No distinction 
oetween ‘ restitution and institution* of conjugal 
rights—Such suits, not discredited by Legisla~ 
lure—Discretion of Court, exercise of ^Question 
of delicacy, how far to be considered by Courts, 
—The Civil Courts ia India have, since a long 
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time, been entertainiog suits for the institu* 
tion or restitutiou of conjugal rights, iu the 
case of natives, whether Hindus or Mahomed- 
ans ; and this junsiiction is a well-established 
one. it may however be remarked that 
although no text may bo found in the Hindu 
Law books which provides for the King order¬ 
ing a husband or wi(e to return, there is also 
no text to be found forbidding or depre¬ 
cating compulsion. The duties appertain¬ 
ing to the relationship of husband and wife 
have always been the subject of caste discipline, 
and therefore, wiih the establishment of a 
systematic aimiinsiration of justice, the Civil 
Courts would probably and almost necessarily 
assume to themselves the jurisdiction over con¬ 
jugal rights as determined by Hindu Law, and 
enforce them according to their own modes of 
procedure. [R., 13 A. 126, ‘23 B. 307, 2S C. 
37 = 6 C.W N 195, 28 C. 751 = 5 C W N. 673-] 

The gist of an action for restitution of conju¬ 
gal rights IS that married persons are bound to 
live together, and that one or other has with¬ 
drawn himself or hersi If without lawful causO' 
Consummation being unnecessary by Hindu 
Law as it is in the ease of English Law, to 
complete the marriage, it necessarily follows 
that, whether the withdrawal or ‘suoeiractiou’ 
as Blackstcn ' terms it, be before or after consum¬ 
mation, there has been a violition of conjugal 
duty which entitles the injured party to the 
relief prayed for. It may be that, owing to 
the practice of infant marriage in this country, 
there may ho a custom for the infant wife 
after the celebration of the marriage, to 
return to her own house until she arrives at 
puberty, and in view of the above custom the 
Court would not order the wife to join her 
husband until she was of mature age. But 
this has nothing to do with the general legal 
right, and in any case, wlicre the girl has 
long past the ago of puberty. [R , 18 B. 
327 ] It cannot ho said that suits for restitu¬ 
tion of conjugal rights stand discredited in this 
oountry. On the ci ntrary, notwithstanding 
the express wish of Markby J., as expressed 
in 1875 in 14 B.L.K. *298 to regard the 
decree for resiituiion of conjugal rights as a 
mere decUratiori of rights, the Civ. Pro. Code, 
1882, so far from treating the suit as a 
discredited one, or giving effect to Jufitice 
Markbif's views, provides in express terms by 
a. 2G0 for the onforoeraent of such a decree by 
imprisonment or attachment of property or by 
both. The Cour s in India would bo exercising a 
wrong discre ion if. in such suits it takes into 
consideration 1 bat the inf ant wife has bad no 
voice in the choice of her husband or has never 
adopted her guardian’s choice, and refuses to 
grant relief to the husband on this ground. If 
it does so, it would be virtually disregarding 
the precepts of Hindu Law, which treats the 
marriage of daughters as a religious duty im¬ 
posed on par nts and guardians, and looking 
at the matter from the purely English point of 
view, which sees in marriage nothing but a 
contract to which the husband and wife must 
be consenting parties. [A., 21 B. 23, 21 B. 
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610.] As to the objection that for the Court 
to compel a Hindu wife against her will to 
join her husband tor the purpose of consumma- 
tion, would be more than ordinarily revolting 
to delicate feelings, it was held that the Civil 
Courts having assumed jurisdiction, cannot 
draw fine distinctions between a woman who 
has never lived with her husband and is averse 
to joining him and one who has lived with 
him and perhaps acquired a physical or moral 
loathing for him and objects to returning. It 
may be admissible that the law should not 
adopt stringent measures to compel the perform¬ 
ance of conjugal duties ; but as long as the 
law remains as it is, Civil Courts cannot with 
due regard to consistency and uniformity of 
practice (except perhaps under the most special 
oiroumstances) recognise any plea of justifica¬ 
tion other than a martial ofieoce by the com¬ 
plaining party. DadAJI BHIKAJI v RUKMA- 
BAI. 10 B. 301. (U.B.R. 1904, 4th Quarter, 
Buddhist Law—Marriage, 5, 31 P.R. 1908 = 76 
P.W.R. 1908= 152 P.L.R. 1908. A.) 

(67)— Suit tor restitution of conjugal rights^ 
Wife not within juris iiction —Cause of action. — 
The plaintiff and defendant were husband and 
wife. The former sued the latter for restitution 
of conjugal rights in Court T. within whose 
jurisdiction the plaintiff resided but not the 
defendant. Tbc defendant contended that the 
Court T bad no jurisdiction to entertain the 
suit. Held, that the Court bad jurisdiction 
to entertain the claim. The cause of action 
in a suit by a husband for restitution of con¬ 
jugal righis arises from the duty of the wife to 
reside with her husband, unless he has been 
guilty of some matrimonial offence whiob 
justifies her, in the eye of the law, in living apart 
from him. As the oause of action consists 
in the wife absenting herself from her bus- 
band’s house without bis consent, it must be 
deemed to arise at his house only. LALI- 
TAGAIl KESHARGAR v. BAI SURAJ, 18 B. 316. 

(6S) —Suif for restitutioyi of conjugal righis— 
Jurisdietton, no money value can be attached 
for—Privy Council, apoeal to —-Icfion of parfisa 
concerning valuation of suit -A suit for resti¬ 
tution of conjugal rights and possession of a wife 
is not one to which any special money value 
can be attached for the purposes of jurisdiction. 

(13 C. 232. F.) [A., 31 0. 849 = 8 C.W N. 705 ; 
D., 28 A. 546 = 3 ALJ. 266=A.W.N. 1906. 
99. 34 C. 352 = 5 C.L.J. 400=11 C.W.N. 468 ] 
The action of tho parlies oannot affect the 
question of jurisdiction. In a suit for restitu¬ 
tion of conjugal rights, no appeal lies to the 
Privy Council, as of right, although the suit 
was valued above Rs. 10,000 and the valuation 
was relied on by the defendant. MOWLA 
NBWAZ V. SAJIDUNNISSA BIBI, 18 C 378. 

(69)— Suit for resfifufion of conjugal rights — 
Appeal frotn decree of Recorder of Rangoon — 
Burma Courts Act (XVII of 1876), s. 49.— 
The proviso in s. 49 of the Burma Courts Act 
amounts to an express deolaration that it is a 
oondition precedent to the right of appeal from 
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the Recorder’s Court that the suit shall be 
one, which has an amount or value capable of 
being estimated in money, and that that 
amount or value shall fall within certain speci¬ 
fied limits ; so that an appeal from a suit for 
the lestitution of conjugal rights, which is in¬ 
capable of being valued, will not lie frona a de¬ 
cision of Che Recorder. {F , 18 C. 378 ; D., 
-SG.L.J. 400==11 C.W.N. 458 = 34 0. 362; i?., 
31 C. 849 = 8 G W.N. 705, 3 A.L.J. 266, F.B. 
= 28 A. 545 = A.W.N. 1906, 99.] Where the 
suit is one not capable of being valued, the 
affidavit put in by a party, in which he professes 
to place a pecuniary value on the society of his 
wife, against whom he claims restitution, can¬ 
not alter the real nature and character of the 
suit. Golam Rahman v. Fatima Bibi. 13 
G. 232. 

European British subjects resident in Native 
State, suit for divorce arising between, within 
jurisdiction of High Court, Bombay—Petition 
in Xudia against wife—Indian Divorce Act, IV 
of 1869 -Suit for restitution of conjugal rights 
instituted in England by wife— See ACT IV 
OF 1869, s. 2, 10 B. 422. 

Suit for—Valuation of suit—Appeal —Juris¬ 
diction—ACT XII OF 1887, S8. 20, 21, 11 
C.W.N. 458 = 5 C.L.J. 400 = 34 C. 352. 

See BUDDHIST LAW—Divorce. U.B.R. 
1897-1901, Vol. H, 37. 

See Buddhist Law —Husb.\nd and Wife, 
U.B.R 1872—1892. 391. 

Ill-treatment and desertion — See BUD¬ 
DHIST Law-MarbIAGE. U.B.R. 1904, 4thQr., 
Buddhist Law, p. 5. 

Suit for, whether lies.—BUDDHIST LAW, 
Marriage, U.B R. 1909, 1st Quarter, Bud¬ 
dhist Law. 

Decree for—Detention of wife in prison — 
Discretion of Court - See CiV. PRO. CODE, 
1908, O. XXI, r. 33 (1) and l2), 10 lod. Gas. 
177, 

Suit loc—Court-fee — Appeal— See COURT 
Fees act, 1870. art. 17 (vi), 8 A.L.J. 889. 

See^HiNDU Law—Marriage, 17 W.R. 522. 

Suit by a Parsee wife against her husband 
for—See JURISDICTION — ECCLESIASTICAL 

Jurisdiction, 4 w.R.P.C. 9i=6 M.i.a. 343. 

See LIMITATION ACT, 1877, s. 23. arts. 3i, 
35, 120.13 A. 126 = A.W.N. 1891, 18. 

Cause of action—Limitation-See LIMITA¬ 
TION ACT, 1877, s. 23, sch. II. arts. 34, 35, 
16 B. 714. 

See LIMITATION ACT, 1877, art. 35. 28 G. 
37 = 5 C.W.N. 195. 

See LIMITATION ACT. 1908. s. 23. 16 B. 715, 
Kote=P.J. 1883. 124. 

Apostacy—Effect upon marriage—Maintain- 
.ability of suit for— See MahOMEDAN LAW— 
Marriage, 7 a.l j. 956=7 ind. Oas. 342 . 


See Suits VALUATION ACT, 1887. ss. 8,9. 12, 
3A.L.J. 266, F.B. = A.W.N. 1906. 99 = 28 A. 
545, F.B. 

Suit for— Valuation — Jurisdiction — See 
SUITS VALUATION ACT, 1887. ss. 11,21, 11 
Bom. L-R. 1352 = 4 Ind. Cas. 836. 

Suit for— Jurisdiction— See VALUATION 
OF Suits, 6 ind. Gas. 636=14 C.W.N. 929 

Restitution of rights by motion. 

See CIV. Pro. Code, 1908, s. 144. 

See Restitution. 

(1) ^Execution of decree—Assignment of decree 

for costs —Cos^s realised by assignee—Decree 
reversed in appeal —Costs cannot be recovered 
by way of execution — Civ. Pro. Code. 1882, 
S. 583,—Certain appellants in the High Court 
obtained from that Court a decree dismissing 
the plaintiffs-respondents’ suit with costs. That 
decree for costs was assigned by the decree- 
holders, and the as-ignee took out of Court in 
execution thereof the money which bad been 
paid in satisfaction ot it by the judgment- 
debtors. Subsequently, that decree WdS reversed 
by the Privy Council, and the plaintiffs 
obtained a decree in their favour with costs in 
all the Courts. The aforesaid assignee was not 
included as a party to the appeal to the Privy 
Council although the appellants therein had 
notice of the assignment. Held that the plain¬ 
tiffs could nob, merely by virtue of and in 
execution of the order of the Privy Council, 
obtain restitution from the assigr>ee of the 
amount of costs paid as above stated. (19 A. 
136, R.) [R.,24 A. 298; D . 28 A. 337 = 3 A.L.J. 
110 = A.W.N. 1906, 43 ] S. 583, Civ. Pro. 

Code, does not apply to a case such as the one 
mentioned in para (1). The section only applies 
to parties to the proceedings in the suit and in 
the appeal and does not apply to assignees of 
interests of the parties to the suit when those 
assignees have not been made parties to the 
suit or the appeal. SaDIG HUSAIN v, LALTA 
Prasad, 20 A. 139 = A.W.N. 1897, 222, [F., 

5 C.W.N. 426.] 

(2) -Ctv. Pro Code, 1882, s. 583 \Cf.s. 144 
(1), new Code)^Reversal of decree of lower 
Court—Refund of monet,—7n^eres^ —Where a 
decree is reversed on appeal and the successful 
applicantis entitled under s. 583. Civ Pro.Code, 
to recover any sum. which, before the decree of 
the Appellate Court he had been obliged to pay 
in execution of the decree of the lower Court, he 
is also entitled to receive interest on the sum 
80 recoverable. PhuL Chand v. SHANKAR 
SARUP, 20 A. 430 = A.W.N 1898 100 (7 A. 
432. 8 A. 262, 18 A. 262, 9 M. 506. A.W.N. 1888, 
287, P.; A.W.N. 1897, 76, Diss.) [Appr.,21 
A. 1.] 

(3) —Decree reversed on appeal—Restoration 
of benefit obtained under original decree Civ. 
Pro. Code, s. 593 —Rfght to mesne proofs and 
interest. —The respondent had obtained a decree 
cancelling the lease granted to the appellant’s 
assignor and directing him to give up possession 


1627 


THE ATiL. INDIA DIGEST. 


1628 


Restitution of rights by motion— concltided, 

of the leased land to the respondent and pay 
her certain sums for mesne profits, etc. She 
executed the decree and obtained possession and 
reilisei the moneys awarded thereby. On such 
decree having been set aside subsequently on 
appeal, the present appellant sought for restitu* 
tion under s. oBd of the Civ. Pro. Code, and he 
was held entitled to be put in that position 
which he would have occupied if the decree had 
never been passed and executed. He was, 
therefore, allowed the mesne profits which he 
would have received between the date, when he 
Whs ejected in execuiion of the decree and the 
date of the expiration of the lease. HarDAT 
V. IZZAT-UN-NISSA. 21 A. 1 = AW.N 1898, 
153. [20 A. 430, Appr,] 

Restoration of appeal. 

Appeal dismissed for default—Application to 
restore the appeal also dismissed for default — 
Second application for the same purpose — 
Appeal—Review—6’ee CiV. PRO. CODE, 1908, 
ss. 115, 14J, 104, O. XLiII, r. 1, 7 P.L.R. 1900. 

See CIV. PRO. CODE, 1908, 0. XU. rr. 17, 
19, 8. 105, 24 A. 464 = A.W.N. 1902, 136. 

Application for, dismissed for default—See 
ClV. PRO. CODE, 1908, 0. XU, r. 19. A.W.N. 
1898, 155. 

Application to restore appeal dismissed for 
default—Evidence of sufficient cause for resto¬ 
ration—P ractice and Procedure 20 
A. 266-A.W.N. 1898, 34. 

See Practice and Procedure. 2 M I a 

181, 2 M.l.A. 441. 

See Privy Council, Practice of—Dis¬ 
missal OF appeal for want of prosecu¬ 
tion, 7 M.l.A. 16=* 11 Moo. P.C. 805==lSar. 
590. 


Reatoration of suit. 

See CiV. Pro. CODE, 1908, O. XVII, rr. 1 
2. 2 G W.N. 490. 

See Gw. PRO. CODE. 1908. 0. IX. r. 9. C 

XVII, r. 3. s. 104. 0 XLIII, r. 1. A.W.N 
1893, 44. 

See Notice, i8 b. 69. 

See Suit. 14 G.W.N. 658 = 6 lad. Gas. 13. 
See Withdrawal of Suit, 2 Agra 158. 

Restraint of legal prooeedinge. 

See Contract—Illegal Contracts. 

for.~ An agreement th 
object of which is to stifle a prosecution, e.g. 

to compound an off-mce which cannot by lav 
be compound' d, is against public policy an( 
cannot be recognised in any way by a Court o 

law. Dalsukhram V. De Bretton, 6 Bom 

L.R, 73 = 28 B. 326. 

Restraint of trade. 

See CoNTRAcr -Illegal Contracts. 

See Oontbaot Act, 1872, s. 23. 


Restraint of irade— concluded, 

(1)— Contract Ad, s, ^7—Contract inrestraM 
of trade—Cancellation of—Cause of action, —C’ 
wife when unmarried entered into a contraot 
with the defendant to superintend themillinetr 
and dress-making part of his business, remain¬ 
ing in bis service for three years. When twe 
years of this period bad elapsed, a marriage 
having been arranged between the two plaintiffs, 
the defendant allowed her to cancel this agree¬ 
ment on her entering into a new one by which 
she bound herself to refrain from entering into 
any business as a milliner or dress-maker on 
her own account or with any person or persons 
for a period of three years, in the Punjab, and 
she also agreed to pay a sum of Rs 10,000 as 
penalty in the event of breaking this portion of 
her agreement. Plaiutifis sued to have the 
contract cancelled. The defendaut, admitting 
that the above contract, so far as it purported 
to bo a general underbaking, on the part of the 
plaintiff not to trade in the Punjab, in her line- 
of business, was void under the Contraot Act, 
contended that with regard to the defendant 
having freed her from liability in respect other 
agreement to serve him for three years, it was- 
a contraot to pay him Rs. 10,000 on the occur¬ 
rence of a lawful act on the part of C*s wife, 
vie,, the setting up of a trade by her as a 
milliner. He further contended that the pre^ 
sent suit would not lie, no cau^e of action 
having arisen. HeM*that under s. 27 of the 
Contract Act, the contract was void because it 
was in restraint of tra-ii*, as it allowed the plain¬ 
tiff to set up in trade only on condition of paying. 
Rs. 10,000. Held also that though it was true 
that the defendant absolved the plaintiff from 
one year's service according to her covenant, 
and that he bad not been shown to have held 
out any threats of attempting to enforce this 
agreement, yet the position of the plaintiff was 
such that to discover whether, without incur- 
ling dangerous liabilities, she could establish a 
millinery business or attempt to do so, was of 
the first necessity to her. And where, in suoh 
a case as this, an instrument ought not to be 
used or enforced, it was against conscience for. 
the party holding it to reiain it, since he could 
only retain it for some sinister purpose. Held 
therefore that a suit would lie for the canoella-^ 
tion of the agreement. COOKE AND WIFE v. 

Russell, 29 P.R. 1874. 

Reetraint on alienation. 

(1) — Restraint on alienation—Policy of the' 
law,—The policy of law as to restraints on 
alienation considered with reference to the 
provisions of the Transfer of Property Act, 

Vyankatraya V. Shivrambhat, 7 B. 266. 

(2) — Validity of coudifton as /o-Vbid and 
tttoperaftve condition*'Sale inirxeenfion of decree 
of such interest. ~ Held that, where a decree of 
a Settlement Court W4s based on a compromise 
which contained restrictions as to alienation, ^ 
such conditions were void and inoperative.' 
Held further that, where snoh a decree stood 
in favour of the judgment-debtor, his right was- 
transferable and oould be attached and sold in» 


1529 


THE ALL INDIA DIGEST. 


1530 


Keatraint on alienation— 

execution of decree against him. GAYA DIN 

Singh v. Syed Mumtaz Husain, lO O.C. 
136. (4 O.C. 163, i?’.) 

See Hindu Law—alienation, 4 B.L.R. 
0.0. 265, Note. 

See Hindu Law— Will, 24 C. 406. 

Will—Gift of rent and profits—Disposition 
of cnrous —and partition—Construction— See 
HINDU Law—WILL, 7 M.L.J. 184. 

See Mahomedan Law—Gift, 6 M.H.C. 
356. 

Restraint on anticipation. 

Decree passed against separate property of 
married woman—Attachment—Income of pro¬ 
perty subject to restraint— See ACT lit OF 
1874, s. 8, 17 M.L.J. 363=^2 M.L.T. 322 = 30 
M. 378. 

Resulting trust. 

See Trust. 

(1)— Resulting trust. —Resulting trust is not 
a mere expectancy or continsoncy under s. 266 
ik) of the Civ. Pro. Code, 1882. Resulting trust 
in favour of a person passes on his insolvency 
to the Official Assignee and becomes vested in 
him. ANTao v. ARDESHiR, 1 Bom. L.R, 303, 

See CIV. Pro. CODE, 1908, O. XXI, r. 16, 
2 C.P.L.R. 45. 

See Limitation act, 1908, s. lo. 8 C. 788 
= 11 C.L.R. 370. 

Statute of frauds, applicability of. in the 
castf-of Parsis, under Will, necessity of taking 
probate—See PARSIS, 6 B. 363. 

Resumption. 

See RESUMPTION, RIGHT OF. 

Resumption, Bengal Land Revenue. 

See BEN. ACT VII OF 1862. 

Resumption, Right of. 

1. —General. 

2. —Effect of Resumption. 

3. —Practice and Procedure. 

4. —miscellaneous. 

See Ben. Reg. XIX op 1793, 

-1—General. 

{l)^Resumption of land by zemindar—Evid¬ 
ence of title — Liocal inquiry. —In a suit by a 
zemindar to resume and assess lakheraj land, 
the plaintiff must give some evidence of his 
title to the property in dispute before the Court 
can order any local enquiry. BABOO RajkIS- 
SEN MOOKERJEE V. BABOO JOYKISSEN 

MOOKERJEE, W.R. 1864, Act X, Rul. 119. 

{7^)—Resumption by Zemindar—Purchase at 
subsequent sale in execution by Zemindar-’Judg¬ 
ment in previous resumption suit, inadmissible in 
evidence against auction purchase^. Plaintiff 
sued for lands a« originally belonging to a lak¬ 
heraj holding of his ancestor, which had been 
resumed by the zemindar who, as holder of a 
decree, caused a sale of the lands as the lak¬ 
heraj of his debtor, at which sale defendant 


Resumption, Right of —continued. 

-1.—General—confinwed. 

became the purchaser. Tbe first Court dismiss¬ 
ed tbesuiton the ground that plaintiff’s pos¬ 
session was not proved, but the lower appellate 
Court gave the plaintiff a decree, finding, upon 
the strength of a copy of the judgments in tbe 
previous resumption suit, that plaintiff’s title 
was proved, and, upon other evidence, that 
plaintiff’s possession was shown. Tbe defend¬ 
ant appealed specially, contending that, as she 
was an auction-purchaser, and no party to the 
Zemindar’s resumption suit, the judgmen t in 
that suit could be no evidence against her, and 
that the plaintiff had obtained a decree from 
the lower appellate Court without any evidence 
of his title at all. Held that tbe lower appel¬ 
late Court should have found plaintiff’s title 
proved on legal evidence before a decree was 
pronounced in his favour. The resumption 
judgment might be binding as against the 
decree-holder, who was the same person as the 
zemindar ; but it could bo no evidence of 
plaintiff’s title as against an auction-purchaser, 
.who was no party to the resumption suit. 

Moha Moya Dossbe v. Joodishtir Deb 
10 W.R. 112. 

(3) — Suit for^Plea of service in lieu of land— 
Burden of proof. —Where, m a suit for resump¬ 
tion of certain lands, tbe defendant:^ pleaded 
that the grant was burdened with service, held, 
the burden of proving such service, or tbe grant 
burdened with such service, lay on the defend¬ 
ants, and that theenjoymenb of the land for 40 
years will not shift the burden of proof. VlS- 
UESWARA NISSENKA BAHADUR v. GORLA 

Budaradu. 8 M L T. 82 = 7 Ind. Cas. 401. 

{7 M. 268, 14 M. 365, 26 M. 403, R ) 

(4) — Land settled by Government—Resump¬ 
tion—Purchase of such land—Title—Opinion of 
Revenue Offi>cer. —Where a person purchases an 
estate settled by Government after resumption, 
his title thereto must depend upon the resump¬ 
tion-decree, any opinion of the Deputy Collec¬ 
tor to the contrary notwithstanding. Shib 

Ram Doss v. sudanund Surmah, 17 W. R. 

557. 

(5) —Wajib-ul-arz -Recngnition of right to 
resume — Previous grant—Re-grant to muafee- 
dars.—Where it is admitted that the right of 
the rent-free holder had existed for many years 
before the date of the waiib ul arz, the mere 
recognition of the defendant’s right to resume, 
contained in that document, does not amount 
to a re-grant to the muafeedarszo as to give to 
the p'aintiff a new starting point from which 
bis right to resume should date- Dayum 
KHAN v. TUNSOOKH RAI, 2 Agra 189. 

(6) —Lakhiraj land not resumable by defend¬ 
ant To-lukdar, Competency of zemindar to 
resume. —In this suit for resumption, the defend¬ 
ant pleaded that the lands claimed were within 
his Shikmee taluq and consequently, the plain¬ 
tiff had no right to resume them. The High 
Court found that tbe defendant derived his 
tenures from the zemindar represented by the 
plaintiff and that he paid' the rent to the 
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Resumption, Right o/-*ooQtiaued. 

-1. —General— continued, 

pUiotif!, A3 Shikmeedar, therefore, defendanfc 
held reot-paying lands from the plaintiff and 
paid rent to him. As a dependant taluqdar, 
however, be was not entitled to resume any 
iakheraj larul within the limits of hts depend¬ 
ant tenure; but the fact of bis holding such 
tenure could not deprive the zemindar of his 
ri^'ht to resume the land if the defendant who 
held both as shikms.’dar and lakhirajdar failed 
to make out his title as lakhirajdar. JuGDN- 
NATH GOSSAIN V. Mr. J.G.N. POGOSE, 4 
W.R. 42. 

(7) — Riqht to resume Iakheraj lands—Limi- 
faCion.—In rcsp^*co of a suit to resume land and 
dispossess the lakkerajdar, if the time for insti¬ 
tuting the suit is run out in the lifetime of the 
fath>*r, the right to sue is lost to the heir. 
NOHI BUKSH V. MUSSAMUT AMATULLA, 

W.R. 18b4, Act X, Rul. 132. 

(8) —XI of 1859, ss. 11. 13. 5^—Heg. II 
o/ 1885, s. 'd—LUmtation —Lakbiraj— Adverse 
possession. —Where a grant of a lakhitnj was 
made subsequently to the 1st December, 1790, 
the cause of action founded on the proprietor’s 
right to di.spossess the grantee under s. 10, 
Reg. XIX of 1793 arose immediately after the 
passing of that law, and no suit could be main¬ 
tained upon it after the 1st May, 1853, (».«.) CO 
years after the d ^te when it first arose. KA- 
SHINATH KOOWAR v. BANKUBEHABI OHOW- 

DHRY, 3 B L.R.A.C. 446 = 12W.R. 440. 

(9) — Reg- XIX of 1793, s. 10—Suif for re¬ 
sumption of InkhcrA]—Exemption from limita¬ 
tion —Onusou pliintiff to prove creation ef lakhi* 
raj subsequent to 1790. —This suit was commenc¬ 
ed in December 18G1. plaintiff alleging that 
he was a dur-putnidar, that there was a certain 
quantity of land, part of his mal lauds, held by 
the defend iut u nder the false pretence that it 
was Iakheraj. The defendant pleaded that the 
suit was barred by limitation, and the question 
had to bo decided whether or not it was so 
barred, assuming that thegrantwassubsequent 
to the IsG December 1790. and it was held 
that if the suit was one falling within s. 10, 
Reg XIX of 1793, such suit for resuming an 
invalid Iakheraj subsequent to 1st December 
1790, would bo exempt from limitation. In 
such a case, it is the plaintiff that must prove 
that the case is one falling within s, 10 of Reg. 
XIX of 1793 so as to show that it is excluded 
from the law of limitation by the words “ and 
no length of possessions shill be hereafter con¬ 
sidered to give validity to any such grant.” etc. 
Plaintiff must prove his allegation that the 
land which is hold by the defendant and which 
ho claims to bo Iakheraj, part of the mu/ 
land of the plaintiff. If ho prove that (act and 
show that it was assessed to tbo public revonuo 
at the time of the decennial settlomont, it may 
bo presumed that the right under which the 
defendant claims to hold as Iakheraj oommeno- 
od subsequently to the let Decomber 1790, 
unless the defendant gives satisfactory evidence 
to the contrary. The lower Courts were wrong 


Resumption, Right oZ-^ontinued. ' 
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in having held that the onus was upon the 
defendant and the case was therefore remanded 
to be tried by the first Court with reference to 
the above opinion of the High Court. 80NA- 
TON GHOSE V. MOULLVIE ABDOL TURRUC 
2 W.R. 203 [F., 2 W.R. 303; R., 2W.H 

302, 3 W.R. ActX, Rul. 148. 9 W.R. 181 24 
W.R. 447, 25 W.R. 209 ; D., 4 W.R. 53.] 

(10) —Rej;. XIX of 1793. s W—Reg. XLIV of 
1793,s,8—Land granted by zemindar 'Wentfree'^ 
for public purpose - Rent — Revenue, —A zemin¬ 
dar by H sunnud iu 1850 (after reoiting that 
there was no water in talook A, and that, the 
rivor being at a distance, great inconvenience 
was felt for want of water, in Gonsequence of 
which desertions took place in the village) grant¬ 
ed to B, 22 bigis of land rent-free, stipulating 
that B should dig a tank ou the land, and con¬ 
tinue to distribuio water. In a suit to annul 
tbo grant, on the ground that it was valid 
under s. 10, Reg. XlX of 1793, /le/d by the 
majority of the Court idissfintienle Levinge, J.), 
that grants of land made by zemindars free of 
rent are void under the provisions of that 
enactment. But further held by the majority 
of the Court (disseufienfious Trevor. J. dnd Loeh^ 
J,) that the grant in question was valid, 
tbo reservation of a right to the use of the 
water by the tenants of the zemindaree being a 
benefit of service in the nature of rent reserved 
to tbo zemindar ; and that the grant was there¬ 
fore either not one of those intended to be dealt 
with by s. 10, Reg. XIX of 1793, or was one 
which the zemindar was empowered to m-ike by 
Regulation XLIV of 1793. PlZIRUDDIN V. 
MADHUSUDAN PAL GHOWDHRY, B L.R Sap. 
Yol..73 = 2 W.R. F B.. 15. [Appr, 25W.R. 
246 ; Expl., B L.R. Sup. Vol. 774 = 9 W.R. 1 ; 
D., 3 W.R. 177 ] 

(11) — Religious endowment — Manager — 
Right of r<»sumpfion— Invalid lakhiraj land.— 
The manager of a roligious endowment appoint-* 
ed simply to look after the service of an idol 
and to expend certain allowinces derived from 
the rents of certain villages upon it has no 
power or authority to sue for resumption of 
invalid lakhiraj land. NOIllNCHUNDER ROY 

Chowdhry V. Pearbe iCHANUM, 3 W.R. 
143, 

(12) —Rasurnpfion of Iakheraj land^Tahtg- 
dars. —Taluqdars have no legal right to sue for 
resumption of aroas containing more than 100 
bighas of land. GOPAL ChuNDER ROY v. 
OODHUB CHUNDER MULLICK, W.R. 1861, 
186 . 

(13) —Lakhoraj lands, extent of right of Qovem^ 
ment to resume, as agent for aeinindar— Burden 
of proving land being mal when so claimed. — 
Plaintiff, a lakherajdar, sued for the reversal 
of an order of resumption passed by the Board 
of. Revenue. It appeared that the Revenue 
Authorities had renounced any right of Govern¬ 
ment to resume as the paramount power, and 
were only aoting as private agents of the 
zemindar, and oould thus do no more than the 


1533 


THE ALL IHDU DIGEST. 


1534 


Resumption, Right of —continued. 

-1.—General —continue (i. 

zemindar, i.e., claim to resume lands under^ 
but not above, 100 beeghas, io extent, whereas 
the area in suit was admittedly more than 100 
beeghas. The defendant, the zemindar, conteud 
ed on appeal that the lower Court had thrown 
the buraen of proof on him wrongly. But the 
High Court was of opinion that tbe burden was 
rightly put by the lower Court on the defendant. 
Piaintifi sued for declaration of right to certain 
land a9 rent-free. He filed a sunnad of a date 
before the Company’s accession, which was 
admitted by defendant. He was found to have 
possession of ihe area. 5.032 beeghas. for decla¬ 
ration of title to which he sued, and this was 
not disproved. The defendant’s pie* was that 
the sunnad. though good for 310 beeghas. was 
good for no more, and that the rest of the land 
belonged to his zemindaree; and this it was 
clearly for the defendant to prove. Ram 
LOCHUN SIRKAE v. DEENONATH PAUL, 2 W. 
R. 279. 

—Resumption of lakheraj-lands, suit for 
— Onus of proof. —In a suit for resumption of 
lakheraj lands, although the documents on 
which the defendant bases bis title may bo 
found to be forgeries, it is for the plaintiff (if 
he is not estopped by the terms of his patta 
from resuming the lakheraj) to show that the 
lands held by the defendant are rent-paying 
lands, and that, if the defendant bolds them as 
lakheraj, he does so on a grant of da^e subse¬ 
quent to his patta. KED.ARNATH MOOKER- 
.JEE V. UNODa DEBIA, 1 W.R. 25, 

(15) — Resumption of lakheraj lands, —When 
land in extent beyond 100 beeghas is admit¬ 
tedly held by a lahherajdar, tbe presumption 
is that it is held under one grant, and that it 
is resumable by Government, and not by the 
Zemindar. In order, therefore, to rebut the 
presumptioQ, it is necessary for a zemindar 
suing to resume under these circumstances to 

' show that the land, though beyond 100 beeg¬ 
has in extent, is held under different sunnads. 

Rajah jogendronarain Roy v. Hurry 
Doss Roy, W.R. 1864, 145. 

(16) -Lakheraj land —Bights of zemindar— 
Resumption and assessment. —A zemindar is 
not entitled to the resumption and assessment 
of invalid lakheraj lands of more than 100 
beeghas and covered by one sunnad, when the 
power to resume is one vested in the zemindar 
by law. BEER CHUNDER JOOBRAJ v. 
UmAKANT SEIN BAHADOOR, W.R. 1864, 232. 

Resumption of lakheraj lands by 
zemindar — S. 30, Reg. II, 1819.—A zemindar’s 
right to resume lands in excess of 100 beeghas 
(as invalid lakheraj under s. 30, Reg. II, 1819) 
can bo declared to be barred only when it is 
shown that the lands are held under a sunnad 
in excess of 100 beeghas, or under different 
sunnads. each in excess of 100 beeghas. MAHO¬ 
MED MUNSOOR V. UMBICA CHURN ROY, W.R. 
1864. 132. 

ns)^Resumption of lakheraj land—Under 
Reg, XIX of 1793 .—Under Reg. XIX of 1793, a 
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zemindar can sue for resuming invalid lakheraj 
lands exceeding 100 beeghas held under several 
sunnads, if any one of them singly is not for 
more than 100 beeghas. MRS Barbara amE- 
ENA JOHN ELIAS v. MoONSHhEB MAHOMED 

Peezeer, W R. 1864, 2.7, 

(19) —iSwif/or resumption—Question of vali- 
dity or xnvalidity of Inkhi-t-j - Quantity of 
land not subject of rfocision. — i-'iaintiff, a ze¬ 
mindar, having obtained a de -rte for resump¬ 
tion of certain lands against the defendant, a 
lahherajdar, now sued for a kabuleuc for the 
rent of those lauds. Tbe def.ndani’s answer 
was that tbe extent of tbe Unos had been 
wrongly stated by tbe plaintiff ; that she held 
less land than that for which the plaintiff de¬ 
manded rent. The lower Court refused to en¬ 
quire into the plea of the defendant, because, 
in the lesumption suit, she had raised no ob¬ 
jection relating to the quanrit.y of land in her 
possession. Held on secor d appeal, that the 
lower Courts were clearly in error. They 
should have tried the is<ue as to what quantity 
of lands defendant held, and given a decree for 
tbe plaintiff to that extent of lands only. 

Murriam bebee V. Bf.er Thunder Joo- 
BORAJ Gossameb, 2 W.R. Act X. Rul. 35. 

(20) — Suit for resumptvm Evidence of pos¬ 
session during period onh fexo years short of 
1790— presumption tn favour of lakheraj hold- 
ing prior to such period. — Where the defendant, 
in a suit for resumpiion, gives evidence of pos¬ 
session for a period only few years short of 1790, 
it is competent to the Court lo infer from 
collateral facts and other evidence a possession 
prior to that period. Since such presumption 
when well-founded consiitute good evidence, 
the lower Court was right in having taken it 
that the defendant had proved th^t he had held 
the lands as lakheraj from a period prior to 
1790, so that the plaintiff’s sui^’ was clearly 
barred, as be was not an auction purchaser 
within twelve years from the date of suit. 

Heera Monee Debea V. Lokenath 
MUNDUL, 2 W.R. 133. [^ppr., 5W.R. 191.] 

(21) -R#*p. II 0 /1819, s30-^f;f X of 1859, 
s. 28— Lakheraj—Resumption — Revenue and 
Civil Courts—Jurisdiction —The plaintiff, the 
purchaser of a putnee lease, sought to obtain 
a declaration of his right by setting aside 
an alleged rent-free tenure in certain lands 
held rent-free from the time of a former talook- 
dar, alleging that he had called for the defend¬ 
ant’s documents : and, as the defendants re¬ 
fused to produce them, tbe plaintiff instituted 
in this suit before the Collecfor under Reg. Hof 
1819. The defendant pleaded a lakheraj title 
from before 1790. The sui^ was referred to the 
Civil Court under Bengal Act VIT of 1862, and 
the plaintiff obtained a decree. On appeal by 
the defendant. — Held that, prior to the pass¬ 
ing of Reg. II of I8i9, under their ordinary 
jurisdiction, the Civil Courts were competent 
to entertain regular suits by zemindars for 
declaration of their right to resume revenue 
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illegally alienated eubsequently to 1700, and foe 
possession of the land rent-free under grants 
of titlps wbioh had r,heir origin sub^^equenMy 
Co 1790. Held by Trevor. J., Seton-Karr, J., 
and Olover, J., that such suits were unaffected 
by the passing of Reg. II of IftlO. s. 30, which 
relatod only to resumption of lakheraj exist¬ 
ing prior to 1790 Norman, C. J., Phear, 
J., and Jackson, J., dissentinq, held that, since [ 
the passing of Reg. II of 1819. regular suits for 
the resumption of all tenures held rent-fr^'e, in 
which the defendant alleged a valid rent-free | 
grant, have bpen instituted and down to the 
passing of Bengal Act VII of 1862, might have 
been maintained or referred to the Collector 
under g. 30 of that Regulation. Held by a 
majority of the Court, {dissentientibiis Trevor, 
J., Seton-Karr. J., and Glover, J.) that the 
jur isdiction of the Civil Court to try this cause 
was not affecfed by s. ‘28 of Act X of 1859. 
SONATON OHOSt5 v MOUBVI ABDUFj FaRAR, 

B.L R. Sup. Yol. 109=2 W R. 91. [F., 2 W. 
R. ‘258. 7 W.R 470; Appr., 8 B.L.R. 56G, 
P.0. = 14 M.l.A. 152-=20 W.R 459: Appl, 
16 W.R 173 ; R., B L.R. Sup. Vol. 162. 4 W. 
R. 53. B L R. Sup,Vol. 774=9 W R. 1, F.B., 

8 B.L.R App. 85. Note = 15 W.R. 474. 8 B L. 
R. App. 87, Note = 15 W.R. 440. 24 W.R. 447, 
8C. 230, 16 C. 449; D., 34 C. 223 = 5 C.L J. 
192.] I 

(22) — Release of small extent of land by Gov¬ 
ernment to benefit cultivator, no bar to resump- | 
tion by proprietor as invalid lakheraj —The 
mere fact of Government releasing land under 
50 beeghas in extent, as a boon to the 
cultivator, is not per se a bar against the I 
zemindar seeking to resume it as invalid i 

lakheraj. ;Mrs. B. 0 Rlias v. Brohmo i 
Moyeb Burmonee. 2 W.R. 42. 

I 

(23) -Swif amoyiq lakherajdars-Right of , 
resumption. —One 1 ikheraj lar cannot maintain i 
a suit for rosumptir^n agunst another and force , 
the defendant to prove bis tinlo. Kaem KHAN i 

V. Mussamut bihee Saheb.v.jan, 7 W.R. I 
362. 

(24) —X of 1862. sch. B, s. 11. cl. (d)— 
Lakheraj-funds— Suit for resumption — Stamp — 

Revenue " meaning of—Rent to Zamindar .— I 
A suit for tbo resumption of lands claimed to ! 
be held as lakheraj falls under cl. (d) of s. 11 of 
sch. B of Act X of 1862, under which clause ^ 
the suit should bo valued at eighteen times the | 
aggregate annual rents payable by the ryots. 
The word ** revenue ” in cl. fd). s. 11, gch. B. 
Act X of 1862, must he read as meaning 
revenue or rent to Government, or to a zemin¬ 
dar, or to any other person. GOPER MOHUN 

Mojoomdar V. J. B. Mackintosh, 9 W.R. 
395. 

(25) — Reg. I of 1793 s. 8, cl. 4— Qhatwalle 
lands whether liable to resumption .— The ques¬ 
tion for decision in this case was touching 
the validity of a claim made by the East India 
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Company to regume, for the purposes of Reve¬ 
nue assessment, certain beeghas of land form¬ 
ing part of the zemindary of the Rajah of 
Khurruckpore. The lands sought to be resumed 
were of ghatwalee tenure, and the main ques¬ 
tion therefore was, whether lands of that 
description were liable to be resumed as under 
Reg. T of 1793, s. 8, ol. 4, relating to tbaunah 
or police establishments. Special commis¬ 
sioners appointed for the purpose passed a 6nal 
judgment in favour of Government, resting 
their decision on the grounds that the lands 
were in reality lands granted for the police esta¬ 
blishments and were to be considered and treat¬ 
ed as provided for in cl. 4, s. 8. Reg. I of 1793. 
From the above decision the p'-esent appeal 
was brought to the Privy Council, and their 
Lordships advised that the decision comolained 
of ought to be reverse 1. The lands iu question 
were not lands properly coming under cl. 4, 
s. 8 of Regulation I of 1793 ; they were a part 
of the zemindarv of Khurruckpore and were 
included in the settlement for that zeminda'^y 
and covered by the jumma a-sessed upon it. 
With respect to the costs of the proceedings, 
their Lordships directed that the respondents 
should be ordered to re-pay to the appellant 
all the costs that they had received from him 
under orders of J i Iges below, and shouM also 
be ordered to pay to him all his own costs ol 
the proceedings including those of the appeal 
to the Privy Council. The claim of the Govern¬ 
ment had been wrongly persisted in by them 
after the several decisions against them by 
their own officers acting as Judges; further, 
the decree in their favour had been finally 
obtained upon grounds different from those on 
which it was originally sought, aud the ap¬ 
pellant had been exposed to a long and most 
expensive litigation. RAJA LEL.ANUND SINGH 

v. The Government of Bengal, 4 W.R. 

P C 77 = 6 M l A. 101. [F.. 9C 187 = 9 I.A. 

104; R . 6 W.R. 199, 13 B L.R. 124. 20 * 
W.R. 154, 3 C. 251, 8 C. 620 = 11 O.L.R. 295. 

10 0. 677. 9 B. 199. 5 Bom. L.R. 983. 12 0. 
W.N. 178, 34 0.753 = 5 C.LJ. 583=12 0.W. 
N. 193.] 

(261—Resumption by Government of a jaidad 
fetiure-Suif by represenfatiws of qrantfe^Juris- 
dtetion of Municipal Courts-‘Arms and ammu- 
ntfion, claim to .—Maharajah Soindia granted a 
Jaghire to a Begum S on a Jaidad tenure, 
a grant of a certain district and the reve¬ 
nues thereof, on oonditioQ of the grantee keep¬ 
ing up a military force to bo employed in the 
service of Scindia. whenever called upon. The 
whole administration of the Jaghire iooluding 
the exercise of Civil and Criminal jurisdiction 
therein vested iu the grantee, who exercised a 
sort of delegated Sovereign authority, On 
Sciudia's authority being ceded to the East 
India Company, the grantee of the Jaidad ten¬ 
ure entered into a treaty v^itb the Company, 
under which she was to hold the tenure under 
the Company during her life-time. As long as 
she was alive, British law and jurisdiction were 
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excluded from her dominioos. After her death, 
the Regulation Law was introduced therein 
by order of the Governor-General, under Act 
XVII of 1836. Since the death of the Begum, 
the Government, acting in the Political Depart¬ 
ment resumed the Jaghire and seized the arms 
and ammunition of the Begum. The represent¬ 
atives in interest of the Begum claimed in 
this suit the Jaghire and to hold the same free 
from the payment of any revenue to Govern¬ 
ment. They also claimed, in another suit, the 
arms and ammunition seized by the Govern¬ 
ment. The defence was that the suits were not 
maintainable in the Civil Courts on the ground 
that the resumption and seizure were acts of 
state. Deld, the resumption was not an act of 
state, because it was not the seizure by arbi¬ 
trary power, of territories, which up to that 
time, had belonged to another Sovereign State. 
On the contrary it was the resumption of lands 
previously held under the Government under a 
particular tenure, upon the alleged determin¬ 
ation of that tenure; the possession being taken 
under colour of a legal title, which was a title 
in the Sovereign Power, to resume and retain, 
or to assess to the public revenue all lands 
previously held rent free. If by continuance 
of the tenure or other causes a right be claimed 
in derogation of this title of the Government, 
that claim, like any other arising between the 
Government and its subjects, would primii/acie 
be cognizible by the Municipal Courts of India. 
(IM.I.A. 476, D) Hefd, upon the evidence, 
that the plaintiffs failed to establish their title 
to claim the Lnds in this suit. It appearing 
in evidence that the Begum had purchased the 
arms and ammunition and there appearing 
nothing to disprove her title thereto, a decree 
was given in favour of the plaiutiffs for the 
value thereof with interest. FORESTER v. THE 
SECRETARY OF STATE, 12 B.L.R. 120, P.C. 
=^18 W.R. 349 = 1.A. Sup. Yol. 10 = 3 Sar. 1 
= 1 P.R. 1872. [R.. 6 Bom. L R. 131 ; D., 12 
B.L.R. 167. P.C. = 18 W R. 389.] 

(27) — Mokurruree tenure—Death of grantee-^ 
Resumption. —There is nothing in the nature 
of a mokurruri tenure granted in perpetuity 
which renders it capable of resumption, if there 
be no known heir of the last holder, MIRZA 
HlMMUT BAHADOOR V. BANEE SOONBET 
KOOER, IS W.R. 549. 

(28) — Resumption of Numuk Sayer Mehals. 
— Resumption, by Government, of Numuk 
Sayer Mehals (Saltpetre duty estates) upheld ; 
the sunnuds of the Subadar of Bahar. the 
ruling power previous to the Company s acces¬ 
sion to the Dewanny, purporting to grant this 
Government revenue as mocurrary istimrary 
at a permanent fixed rent, being declared for¬ 
geries. Qwfsre.—Whether the Numuk Sayer 
mehals, being a Sayer right, was not wholly 
abolished by Ben. Reg. XXVII of 1793, and 
the Bengal Government, in their Sovereign 
character, had not an absolute right to resume? 

Government op bbngaii v. Nawab 
JAPUR HOSSEIN, 3 M.I.A. 467=1 Bar. 472. 

0. vni—97 
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{29)—Jaghir — Resumption — Ali-enation by 
grantee. —A Zamindar cannot seek to resume a 
jaghir on the ground of its alienation by the 
grantee so long as there are heirs male of the 
grantee in existence. The transfer by the 
Jagirdar did not interfere with the exercise of 
the Zemindar’s right of resumption when there 
would be no heirs male of the grantee in 
existence. He would be entitled to recover 
possession notwithstanding this alienation if at 
some future time itsbould so happen that there 
were no heirs male of the original grantee. 

Ra.ta Rameswar Nath Singh v. Haralab 

SINGH, 1 B.L.R.A.C. 170. [i?., 1 O.L.J. 

557.] 

(^0)—Khamar lands—Claim to possession of 
lands as khamar lands, dismissaZ q/—^cfion for 
resumption-Necessity of proof of alleged grant 
with ifs time and terms. —The prayer in this 
plaint was to declare that the village in question 
was a portion of themn? lands of the plaintiff’s 
zemindaree ; and that the lakhiraj title set up 
by the defendant may be set aside and posses¬ 
sion awarded to the plaintiff- The lower Court 
dismissed the case of the plaintiff on the ground 
that he had failed to establish that he or his 
ancestors ever held possession of the village for 
the last 60 years from the year 1803, when the 
claim of bis ancestors to obtain certain rents of 
the village brought against the husband.of the 
defeniant was dismissed for want of proof. 
The plaintiff was bound to prove that the 
village had been given for maintenance of the 
husband of the defendant as alleged by him 
and was such as he had a right to resume after 
his death. Plaintiff was not authorised to ask 
for the resumption of any maintenance grant 
whatsoever, without showing its nature and 
conditions and the relationship of the party to 
whom it may be said to have been originally 
granted. MAHARAJAH NEELMONEY SINGH 
DEO’BAHADOOR V. Rajcoomaree THAKO- 
RANEE, 2 W.R. 171. 

(31) — Purchase of Nuzzool land from Govern¬ 
ment—No condition as to resumption — Resump- 
tion by Government whether legal. —Appellant 
purchased from Government a piece of Nuzzool 
land to erect shops on »t, but did so only on a 
part, leaving the other part vacant, with a 
trench on it. This portion was resumed by 
Government and sold on the ground that the 
trench was likely to become a nuisance. 
Appellant thereupon sued for the recovery of 
the sale proceeds from Government. Reid, 
that he was entitled to recover, there being no 
stipulation entitling Government to resume in 
certain events, and no proof of abandonment 
by appellant to entitle them to do so. PlAR 

Singh v. the Government, e P.R. 1868. 

(32) — Resumption by istemrardar in Ajmere 
of suh-ialuk — Custom not established. —An 
alleged custom, eatitling a Patwi Rajput 
Chief an istemrardar of an ancient and im¬ 
partible taluk in Ajmere, to resume a sub¬ 
taluk, which was granted generations back, on 
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tbe ground ol the last bolder having died issue¬ 
less and without adopting, was held not estab¬ 
lished. RAO Bahadur Singh v. Jowaheb 
Kuab.IOC. 887, P.C. = lt I.A. 73-4 Sar. 340. 

(33) -Grants /or tanks — Validity — Resump- 
lion-'Grant of road—Public purpose —Assess- 
went. ■ (rrants for tanks are invalid and are 
resumebie bv tbe zemindar. Rent cannot be 
assess* d on land granted for a road which is 
used annually for the Ruth Jattra (which is a 
public purpose). HURBEENARATN GOSSAIN 
V. SHUMliOONATH MUNDUL, 1 W.R. 6. 

(34) — Claim of Government to julkur of a 
navigable river not forming portion of settled 
estate — Reg. 11 of 1819— Resumption. —Reg. II 
of 1619 is not the Regulation under which Gov¬ 
ernment must proceed when claiming julkurs 
of navigable rivers not forming portions of 
settled estates. All such cases are cognizable 
only in the ordinary Court and the Government 
must go into the Court as an ordinary litigant; 
first, because of the total absence of tbe words 
"julkurs” in any of the Resumption Regula¬ 
tions, either before or after Regulation II of 
1819; and secondly, by reason of the difierenoe 
in the nature of the claims between one to take 
possession of julkurs and one to resume lands. 

The Collector of Maldah v. Syud 

SUDUROODEEN, 1 W.R. 116. fR.. 2 B. 19.J 

(35) — Suit for resumption^Plaint’-Amend- 
ment— Refusal — Subsequent application to 
amend — Remand. —A suit was brought under 
s. 30 of Reg. II of 1819 to resume certain 
lands held rent-free, on the allegation that 
they were part and parcel of tbe plaintiff's 
permanently settled estate illegally alienated 
and held by the defendant as lakhiraj since tbe 
Permanent Settlement. Tbe plaintiff was 
offered by tbe Court time and opportunity to 
amend his plaint and supplement his evidence* 
He refused to do the latter supposing that he 
bad sufficient evidence to sustain his ease, and 
elected to go to trial on tbe record as it stood. 
The Court found that the plaintiff failed to 
give any proof that the lands in dispute were 
at any time part of his permanently settled 
estate. Now, he wanted to have the case 
remanded in order to produce further evidence. 
Held^ that this is mere trifling with the Court 
and cannot be permitted and that the appeal 
should not be remanded. NOBBO LALL KHAN 

V. Maharanee Odheeranee Naraineb 
Koomaree. 3 W.R. 8. 

See ACT XXIII OF 1871, 2 B, 346, 

Grant of permanent gunti-tenure—By Gov¬ 
ernment and temporary settlement with heirs 
of former proprietor—Effect on right of lessee 
under grant—Parties — See Ben. Act VIII 
OP 1879, 8. 10. 30 0. 811, P.0. = 7 C.W.N.601. 

Settlement officer not entitled to resume and 
assess lands held as lakhiraj —See BEN. ACT 
VIII OP 1886, 20 0. 577. 
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See PoN. ACT XXVII OF 1868, s. 6 (4 
7 P.R. 1887. 

Grove land—See U, P. ACT XVII OF 1876, 

2 O C. 73. 

Grant by way of endowment to religious 
institution liable to— See U. P. ACT XVII OF 
1876 , 88 . 52 , 53 , 2 O.C. 295. 

Grant, resumption of—Grant held rent-free 
under judicial decision— See U. P. ACT XVII 
OF 1876, S3. 52, 53 and 55, cl. (a), 4 0.0. 252. 

See U. P. ACT Xll OF 1881. ss. 30, 96 (c), 

7 A. 191-A.W.N, 1884, 331. 

Grant by Government to compensate for—Of 
rent-free land—Pension—Liability to attach¬ 
ment—See Attachment — Subjects of 

ATTACHMENT, 8 C.W-N. 665. 

Of lakhiraj land—See BURDEN OF PROOF 

—Landlord and tenant, 8 0. 290=10 0. 

L.R. 41, 

See Burden of proof—Landlord and 

tenant, W.R. 1664, 8, 9 W.R. 454. 

Resumption of land, in cantonment— See 
Cantonment, 7 Bom. L.R, 735=30 B. 137. 

Effect of—Chowkidari Chakran lands— See 

Chowkidari Ohakran Lands, 9 C.W.N 
571 = 1 G.L.J. 303. 

Lands held under amaram tenure—Stoppage 
of performance of military service—Reasonable 
notice necessary before resumption of lands— 

See Ejectment. Suit fob, 23 M. 262. 

Title—Resumption obittas, evidentiary value 

of —See Evidence—Miscellaneous, 14 

0 . 120 . 

See GHATWALI tenure. 5 W.R. 292. 

See Grant —Grants for maintenance, 
22 W.R. 225. 

See Impartible zemindari, 5 0. 113=4 
C.L.R. 181, on appeal 8 0. 199 = 8 I,A, 243, 
P.O. 

Resumption of iuam— See INAM. 6 Bom. L* 
R. 364 = 28 B. 305. 

See INAMDAB, 1 B.H.O. 22, 

See JAGHIR, 2 P.R. 1892. Rev. 

See Jurisdiction op Revenue Courts, 
6 0.0. 883. 

Service tenure. Suit for—of—Landlord and 
tenant—Res judicata —Dispensing with service 
—Enhancement of rent— See LANDLORD AND 

Tenant—Tenant's liability for rent, 

14 M. 366. 

Landlord and tenant—Village in samindari 
entered as Jaghir in accounts of permanent 
settlement—Zamindar, if entitled to resume—■ 
See Landlord and tenant—Miscbllanb- 
ODS, 1 H.H.C. 855. 
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Grant of lands for service of private nature— 
Resumption of lands after dUcontinuance of 
service—Notice to quit in respect of certain 
lands—Sufficiency in respect of other lands —See 

Landlord and tenant -Miscellaneous, 
13M.L.J.209. 

Maintenance—Grant of lease—Limitation— 
Resumption of grant— See MAINTENANCE, 3 
C. 793.' 

See Maintenance, 5 C-113^4 C.L.R. isi, 
on appeal, 8 0. 199 = 8 I.A. 248. P.C. 

Of maintenance grant— See MAINTENANCE 
■GRANT, 3 G.L.J. 521. 

By Government of portion of lands mort* 
.gaged, and subsequent sale to mortgagor— 
Equity—Waiver—See MORTGAGE-SALE OF 
MORTGAGED PROPERTY, 5 G.L. R. 227. 

Gircumstances telling against right of per¬ 
manent occupancy— See PERMANENT TEN¬ 
URE. 8 M.L.T. 258 = 7 Ind. Gas. 202. 

See POSSESSION—Suits for possession, 
11 W.R. 227, P.G. 

Suit for possession by adjudication of right to 
settle—Of laud by Government—Jurisdiotion— 
Right of suit— See POSSESSION—SUITS FOR 
possession, 13 B.L.R. 118, P.B. = 21 W.R. 
327. 

Suit for unlawful—Suit for damages for un¬ 
lawful resumption by Government —See RIGHT 
OF SUIT—Miscellaneous, 1 ind. Jur. o.S. 
48. 

Mokbassa tenure—Right of mokhassadars to 
hold land irrespective of performance of services 
—Right of zamindar to dispense with services 
and resume land—Burden of proof in suit for 
ejectment—See SERVICE INAM, 26 M. 403. 

See SERVICE TENURE, 70 P.R. 1868. 

See Service tenure, 5 B.L.R. 529, P.C. 
= 14W.R.P.C. 28 = 13 M.I.A. 438. 

Of estate by Government—Political tenure— 
Mixed estate of saranjam and loam— See SER¬ 
VICE TENURE, 17 B. 431, P.C. =20 I.A. 50. 

Resumption of land—Notice— See SERVICE 
TENURE, 8 M. 72. 

See WITHDRAWAL OP SUIT. 3 W.R. Act 
X, Rul. 18. 

_ >2. —Effect of Resomption. 

(1 )—Landlord and tenant — BesumpCion — 
Bight to settlement — Transfer — Consent of 
Zamindar.—l/L and his four brothers held a 
tenure (alleged to be lakhiraj of ten bighas of 
land. The zamindar brought a suit for resump¬ 
tion ' of this land as part of his mal estate, and 
succeeded in getting three bighas declared liable 
to pay tent. After this decree was obtained, 
M and his brother sold the whole tenure of 10 
bighas as lakhiraj to the plaintiff and then took 
a lease of the land as ryots from the purchaser. 
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Subsequently, the zamindar took exeention of 
the deoree he had obtained for costs in the 
resumption case, and in execution attached and 
sold M and his brothers’ rights and interests m 
the three bighas of land which had been decla¬ 
red to be mal. These rights were bought by 
R and P. After this, the plaintiff sued M and 
bis heirs for rents. The defendants objected 
that part of the land, viz., the 3 bighas, bad 
been taken out of their possession^ by R and P, 
and they prayed the Court to make these parties 
defendants. This was done, as the plaintiff 
admitted their possession. R and P denied 
plaintiff’s right to any rent from them, that 
there was no relation of landlord and tenant 
between them, nor had they ever agreed to pay 
him rent, and that they paid rent to the 
zamindar, held that the utmost right that M. 
and his brothers had in these 3 bighas after the 
resumption suit was the right to settlement, 
and that this was a personal right which conid 
not have been transferred to a third party ex¬ 
cept with the ooDseot of the zamindar, and 
that, as DO relation of landlord and tenant 
existed between the parties, the exeentioa 
purchasers ought not to have been made defend- 
antsi and that they could not in this suit be 
made liable to pay rent to the plaintiff. Mo- 
HESH CHUNDER BHUTTACHARJEE V. ROMA- 
NATH DUTT, 20 W.R. 7. 

(2)— Besuviption decree, conclusive nature of 
—Administrative order of Settlement Officer, 
open to jurisdiction of Civil Court. —According 
to the rulings of the Sudder Court, a deoree fox 
resumption is final and conclusive in respect to 
a resumed mehal, so that a Civil Court shall 
not declare that to be free from assessment 
which a Besumption Court declares liable to as¬ 
sessment. The above law, however, is confined 
entirely to what is decreed in the actual decree 
by the Besumption Courts, and does not extend 
to wbat is subsequently administratively done 
by a Settlement Officer. The proper distinc¬ 
tion is that the decree of the Resumption Court 
as to the liability of the resumed mehal to be 
assessed with a (Government demand is final. 
But the subsequent dealing by the Settlement 
Officer, with alleged proprietary right and 
claims to land, not being land mentioned in 
the resumption decree, is not final, but open 
to the jurisdiction of the Civil Court. MAHO¬ 
MED Gazes Chowdhry v. Laul Bebeb 
10 W.R. 103. [i?*., 22 W.R. 48.] 

See ALLUVION—Land inundated and 
REFORMED, W.R. 1864, 273. 

Resumption of inam—Relation between in- 
amdar and tenants not affected—Right of in- 
amdar to eject tenants— See INAMDAB, 9 B. 
419. 

See Sale—Sale for arrears of reve¬ 
nue AND CESS -Purchasers, Rights and 
liabilities op, 5 W.R. 191. 
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Resumption, Right o/—continued, 

-3.—Practice and Procedure, 

(U— Reg. XIX of 1793, s. 9— Resxnnption- 
(iecree^Suit for rent—Right of suit—Reg. II 
of 1819.—A person who has obtained a decree 
in a resumption soit has no locus standi, as 
bolding lands, to bring suits for rent until he 
takes Steps under the provisions of s. 9, Reg. 
XIX of 1703, to have the revenue fixed by the 
Collector, and the defendant consents to pay 
the revenue required of him. The rule which 
should be followed in determining in what man¬ 
ner and under what regulation the assessment 
of resumed lakhiraj estates should be conducted 
is first to ascertain whether the existence of 
the lakhiraj prior to 1790 has been derided by 
the decree for resumption between the parties 
or not, It cannot be presumed that every case 
instituted under s. 30, Reg. II of 1819 dealt 
with an (state which was held lakhiraj prior to 
1790. The assessment must be conducted under 
3. 9, Reg. XIX of 1793. If the question has 
not been decided by the resumption decree, it 
is still an open question, and must bo decided 
before the assessmout is commenced. POGOSE 

v. Syud Ekram Hossein. 16 W.R. 483. 
[Appr., 24 W.R. 447.] 

(2) —Decision in resumption proceedings — 
Effect .—The fact of a revenue oflicer, in 
resumption proceedings, having released lands 
on the ground that they formed portions of a 
parent estate which had been assessed under 
the decennial settlement is no proof that such 
lands were at any time regarded as rent free. 

SHEIKH ToujOH Hossein V. JuDoo SINGH, 

23 W.R. 505. 

(3) — Resumption suit — Ex parte decree— 
Service of summons — Decree, effect of, on 
defendant not served .—Where, in a resumption 
suit, summons was issued after the death of one 
of the defendants and bis representatives were 
■ot made parties, and an ex-parte decree was 
passed, held that the decree was infruotuous as 
against such defendant, even through the 
summons was aflixed to the gate of his house. 
TJeld also that the decree was not binding on 
any defendant who was not served with sum¬ 
mons. MOHESH CHUNDER SEIN GUPTA v. 

Ohun Monee Dossee, 17 W.R. 357. 

W-Beg. II 0/1819, s. \5—Notice-Failure 
of parly to appear before resumption officer .— 
Whore the resumption-officer, as directed by 
s.15, Reg. II of 1819, supplied the plaintifi with 
adopy of bis reasons for considering the lands 
in question liable to resumption, and subse¬ 
quently, in the absoiice of the plaintiff, who 
failed to appear either in person, or by agent, 
declared the lands liable to assessment, held 
that, as the plaintiff was not present, it was 
not possible for the officer to give him the warn¬ 
ing montionod in s. 16, and the omission to 
give tho warning, under such circumstances 
would not render tho proceedings illegal. 

BuuoDA Kant Roy v. The Commissioners 
OV THE SOONDERBUNS, 13 W.R. 180. 

M6)~-Presumption of invalid lakhiraj, |sutf by 
Qovernmenl for,underReg.ll of 1819—/nfm'iJU- 
ionof Mcmindar .—la this suit forr presumption 


Resumption, Right o/—continued. 

-3.—Practice and Procedare— continued, 

of invalid lakheraj brought by the Government 
under Reg. II of 1819, the zemindar, apprehend¬ 
ing that his interest might be affected by the 
decision of the Collector declaring the lakhiraj 
lands to be more extensive than they really 
were, intervened by petition. It was held that, 
in any view of the case, he had an interest 
which justified him in so doing; for, even as^ 
Burning It to be true that the Collector’s report 
as to the extent of the land subject to reve¬ 
nue, was not binding on the zemindar, and 
that he had a remedy against such a pro¬ 
ceeding in another Court, still he had clearly 
an interest in averting an erroneous decree 
being made to bis prejudice, the creation 
of prima facie evidence prejudicial to him¬ 
self, and the necessity of resorting to the Civil 
Courts to remedy an evil already inflicted. 

T^Iohara.jah Moheshur Singh v. The 
Government of India. 3 W R.P.C. 45=7 
M.l.A, 283 = 1 Suther. 325 = 1 Sar. 645. 

(G )—Lakhiraj held before 1790 —Resumption 
— Limitation .—When a lakhiraj tenure is al¬ 
leged to have been held before 1790, the validity 
of the grant is not open to consideration, bufr 
only the existence of the tenure before 1790. 

Sagore Monee Dossee v. bipro Doss 
Dey. 1 W.R. 249. 

(7) —Posscssio^i under gcnuitie deeds —issess- 
menl — Resumption .—Possession by tho tenant 
under apparently genuine deeds would entitle 
him to resist assessment by tho zemindar, un¬ 
less tho zemindar i.s in a position to show that 
tho tenant has paid him rent. Otherwise, the 
zemindar must bring a regular suit to resume 
the lands. Matunqinee Debea v. MAHO¬ 
MED alias Booree Meah, W.R. 1864, Aot 
X, Rul. 29. 

(8) —Jurisrficfion—Mai estate —Swif for deefa- 
ration—Decree of Resumption Court .—A suit 
will not lie to have certain lauds declared as 
part of the plaintiff's mal of a formerly settled 
mal estate, which land has been declared 
by a resumption Court to be liable to assess^ 
jueni as a resumed rent-free tenure held on in¬ 
valid title, and brought after such resumption 
on tho rent roll as an e.-tato totally separate 
from plaintiff’s. BiSHONATH DUTT v. FOOD 
Chand BIRJOBASHEE, 5 W.R. 22. [ippf.. 29 
W.R. 48; D.,;i0 W.R. 103.] 

(9)—ResMmpfion—Fina/ifj/ of decree of Resump- 
/ion Court—Nfcessity for no/ice to parties not 
in possession—Decision of Resumption Court — 
Jurisdiction .—A decree of a Resumption Court 
as to the liability of a resumed mehal to be as¬ 
sessed with the Government demand is final. A 
person not in possession need not be given 
notice of resumption proceedings or be made a 
party thereto. A Civil Court has no jurisdiction 
to interfere with a decision of a Resumption 
Court as to the proprietary rights and claims 
to land mentioned in prooeedings before it.‘ 

ramohundeb Shaha V. The Collector 
OF MymENSINGH and PUBNA, 22 W.R. 48. ' 
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-3.—Practice and Procedure—coniinwed. 

(10) — Resumption of parent estate—Rights of 
howaldar within estoie. — The Reaumption 
of a parent estate does not nullify a howaladar’s 
existing rights, or deprive him of the benefit of 
the presumption under s. 16, Act X, 1859. 

Moothooranath Gungopadhya V. Shbe- 
TA Monee, 9 W.R. 394. 

(11) — Etmamee tenure — Subsequent settle- 
■ment, effect of. —No subsequent settlement of a 
mehal in which an undec-tenure (etmamee) was 
oreated before and was in existence at the time 
of the Decennial Settlement, could invalidate 
that tenure under the Revenue Law. Any re> 
sumption of lakhiraj lands has simply the effect 
of declaring that such lands are liable to be as¬ 
sessed to tlae revenue of the State, but it does 
not go the length of destroying any sub-tenure 
existing in it before resumption. ABDOOL ALI 
V. Ram Gutty, 12 W.R. 128. 

112)— Maafee land — Resuynption—Assessment 
—Ex-maafeedars in possession — Right to pro¬ 
ofs.—Where a maafee land after resumption 
has been assessed and left in the possession of 
the ex-maafeedars, they and not the lumterdars 
of the village would be the persons entitled to 
make the collections of profits, in the absence 
of any stipulation to the contrary. Dal 
CHUND v. MUSST, SEETA KOONWER, 2 
Agra 152. 

(13)— Lessees of Turruf and Nowabad lands, 
rights of, not affected by presumption and set¬ 
tlement by Government. —In this suit for a ka- 
buleut brought by the plaintiff, a purchaser of a 
Nowabad talook sold for arrears of rent, it was 
held that, if the defendants bad continued to 
pay rent to the parties from whom they got 
their lease so long as they continued to bold 
both the turruff and the Nowabad lands, the 
mere fact that Government resumed and sepa¬ 
rately settled the Nowabad lands with the Tut- 
rufdars, will not injure the rights of the defend¬ 
ants. the ryots, nor affect the presumption aris¬ 
ing from the payment of a uniform rate of rent 
for 20 years. All that the plaintiff, the pur¬ 
chaser could claim would only be that the de* 
fendants should give them kabuleuts for their 
proportion of the rent assigned on the Nowabad 
lands which they had hitherto paid to the Tur- 
rufdars. HURO DosS Raha v. TbaHEERAM 
Paul, 6 W.R. Act X. Rul. 15. 

{lA)~~Act XT of 1859, s. 37 — Sale for ar¬ 
rears of revenue—Bights of purchaser — Incum¬ 
brances — Resumption decree — Lakhirajdars — 
Dispossession— Permanent settlement —Cause of 
action—Revenue sale — Ownership, —A purcha- 
Bor at a sale for arrears of revenue claiming un¬ 
der paramount title under s. 37 of Act XI.of 
1859, acquires the estate free from any incum¬ 
brance which had accrued upon theestate from 
the laches of the former proprietors exactly in 
the same way as he would have acquired the 
estate free from any incumbrance created by a 
Bale, lease,, or mortgage by the former owner. 

lAppr,, 22 0.244; Rel on. 3 C.W.N. 13; JJ., 14 


Resumptioa, Right of — continued. 

-3.—Practice and Procedure—confinupd. 

A.L.J. 136.] The effect of a decree in a resump¬ 
tion suit is not to destroy the proprietary right 
of the lakhirajdars. That proprietary right 
would continue unless and until they should be 
dispossessed in due course of law. Tbe former 
proprietors obtaining a permanent settlement 
stand in a very different position from a person 
acquiring a new right by the settlement. A 
cause of aotion—a right of suit to recover 
possession—accrued to the former proprietors 
by their ouster before the date of the settle¬ 
ment. No new wrong is done to them, and no 
new right accrued to them in consequence of 
their obtaining a permanent settlement. In 
the absence of any proof to the contrary, the 
purchaser at a revenue sale must be assumed 
to be the owner. THAKOOR DASS ROY 
Chowdhry V. Nubeen KISHEN GHOSE, 15 
W.R. 552. 

(15)— Resumption of lands and fresh settle¬ 
ment by Government, whether can conclusively 
prove absence of charitable trust. ■ - It was contend¬ 
ed for tbe defendant in this case that, inasmuch 
as Government resumed the property in 1838 
and 1841, and made a fresh settlement with the 
plaintiff, no allusion being made in the settle¬ 
ment to the existence of any endowment, this 
showed that no endowment did, in fact, exist 
at the time, and that, by reason of the settle- 
mentwith him, be bad got tbe title to the land 
absolutely free from all trust. The High 
Court was, however, of opinion that the fact of 
tbe estate being declared not to be lakhiraj, 
i e. ,tbe resumption proceedings did not relate to 
any question of trust as regards the plaintiff 
and the endowment of which he was tbe shebait. 
The lands were held on a trust prior to the 
resumption proceedings and there wa^ nothing 
to show that they were not liable lo that 
trust. Tbe only question decided by thb 
Government officer in resuming tbe land was 
that those who claimed tbe land as lakhiraj 
had not been able to prove that tbe land was 
held under any such religious or ch'aritable trust 
as would debar Government from resuming it. 
RAJAH LEELANUND SINGH BAHADOOR v. 
ISHURE NUNDUNDUTT JH.A, 8 W.R, 316. 

(16'— Purchase of land from rent-free holder 
—Liability to pay rent or revenue— Ryot — 
Resumption by Government. —The plaintiff’s 
ancestor had purchased certainland from patties 
who were at the time rent-free holders of the 
mouzah in which the land was situated. Those 
partieson the resumption of the maafee tenure 
were admitted by the Government to a 
proprietary settlement of the mouzah. The 
sale made by them to the plaintiff’s ancestor 
being therefore neither invalid nor illegal, held 
that tbe resumption of the maafee tenure Of 
tbe mouzah by the Government, did not and 
could not affect the proprietary right which the 
plaintiff’s ancestor had previously acquired 6^ 
purchase in the land which had not been assessed 
with revenue by the Gevernment. This being 
so, the plaintiff was not liable to be oalled upon. 
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-3.—Practice and Procedure—con^intwd. 

to pay either rent or revenue, and could not be 
regarded as a mere ryot, ai»d the zemindar of the 
mouzah c aid have no right to treat him as 
fuch. SHKIKH AHMED V. GUNAISH PERSHAD, 
2 Agra 9. 

(17l —Jif sumption of land and new settlement 
’-Payment of tent by tenant — Rate. —In respect 
of lands resumed and newly assessed, the tenant 
must pay rent at the rate at which it had been 
assessed by the Settlement OflScer. And in 
such a case, the tenant has no right to a notice 
under Act X of 1859. WOOMANATH ROY 

Dhowdhry V. Debnath Roy Chowdhry. 
14 W.R. 471. [Commented on, 16 W.R, 153.] 

ilS)^Mort{fage —Lakhiraj land usufnictu- 
arily mortgaged — Resumption. —On the resump¬ 
tion by Government of property granted in 
Kurepesbgbee lease, if the mortgagee does not 
either call in his money or make a fresh pay¬ 
ment, the presumption arises that be assented 
to receive the profits minus the Government 
revenue as security. JOY Prokash NARAIN 

V. RADHA Kishen, W.R. 1864, 227. 

(19) —Lakbiraj— Resumption by Government 
— Under-tenant — His right not destroyed .— 
When a lakhirajdar has entered into a contract 
with a tenant, whether for a term or in perpe¬ 
tuity, both parties are, in strict law, bound to 
the conditions of the contract. Therefore, the 
mere resumption of the lakhirajdar'stouuto by 
Government, that is, the mere fact that that 
tenure has been rendered liable for the pay¬ 
ment of revenue, cannot of itself, as a matter 
of law, dissolve the contract entered into by 
the two parties. The under-tenant may deter¬ 
mine the tenancy if he thinks fit or he has a 
right to be maintained in his bolding if bo 
accepts to pay the Government revenue. FUR- 
lAL BANCO V. AZEEZUNNISSA BEEBEE. 3 

W. R. 72. LOofis.. 16 W.R. 35 = 8 B.L.R, 197.J 

(20) — Resumption and re-grant of Inam lands 
—No title to lands acquired by grantee — Attach¬ 
ment placed on village by Oovernment» limited 
U> exemption from assessment —In this case the 
plaintiff sought to recover possession of land 
described by him as ?Hirasi land belonging to 
the Waikar family, on the ground that, on the 
death of the original grantee of that family 
from the East India Oompaoy, the property 
was attached by the Government, but ulti¬ 
mately granted to the plaintiff. The plaintiff’s 
claim was dismissed on the ground that the 
effect of resumption under the above Act was 
to leave the right to the land in the possession 
of the loamdar untouched and the attachment 
placed by the Government on the village inam 
and saranjam property should, therefore, be 
BCgarded as limited only to the assessment, 
Held further that the District Judge was 
wrong in having held that th o prooeedings of 
Government in 1873 and 1876, by which the 
plaintiff was reoogniEed as the representative of 
the Waikar family, and the whole estate, saran- 
iam and inam was directed to be continued to 


Resumption, Right o/—coutinued. 

- 3. —Practice and Procedare— concluded, 

the plaintiff as such representative, were acts 
of State. The Waikars were merely subordi¬ 
nate though powerful saranjamdars and bad 
not the status of an independent Sovereign* 
Hari SADASHIV V. Shaie ajmudin, 11 B 
235. (R., 6 Bom. L.R. 131. 29 B. 480=7Bom. 
L.R. 497.] 

(21) — Resumption of saranjam lands by Gov¬ 
ernment. effect of—No distinction between Regu¬ 
lation and Non-regulation Provinces. —As in the 
case of inam lands, so also, in the case of 
saranjam lands, resumption by Government 
means only the disoontinuance of exemption 
from payment of public revenue, leaving the 
inamdar or saranjamdar., who is in occupation 
of the land, to retain possession so long as he 
pays the assessment imposed thereon, i,6„ hie 
occupancy rights are not affected. The rule 
applies primarily to Regulation Provinces, but 
it is the same also, unless the contrary is 
proved, in the case of Non-regulation Provinoes. 
GANPATRAV TRIMBAK PATWARDHAN V. 

Ganesh Baji Bhat, 10 B. 112. [R., 11 B. 
235, 29 B. 416 = 7 Bom. L.R. 439, 29 B. 480= 

7 Bom. L R. 497, 32 B. 432=10 Bom. L.Rr 
531, 34 B. 232 = 11 Bom. L.R. 1333.] 

(22) — Reg. X of 1793. s. 19—Zemindar suing 
for resumption when not limited to time .— A 
zomiudar seeking to resume invalid lakhiraj 
land under s. 19 of Regulation X of 1793 is not 
to be limited to time, provided that he could 
prove that, at some time subsequent to the 
Decennial Settlement, the land sought to be 
resumed was part of his mal estate and bad 
paid him rent. GOPAL OHUNDER 6HAHA T« 

Bhabo Tarinee DOSSEE, 7 W.R. 210. 

(23) — Suit for resumption—Costs.— One of the 
fundamental rules in respect of costs is that a 
party getting bis costs and asserting his rights 
to a portion of the property claimed by the 
plaintiff in a suit to which there are numerous 
defendants only gets bis costs on the value of 
the right asserted by and released to him. Bo, 
in a suit for resumption against several defend* 
ants, the plaintiff is liable to each defendant in 
costs only to the extent of the value of the 
interest enjoyed by him in the lands released 
to him, andnot upon the aggregate claim of 
the plaintiff. HURBBHUR MOOKERJEE v. 
ABDOOL Huq Kazee, 1 W.R. 97, [R.. 2 W. 
R. Mis. 45.] 

-4.—HUoellaneous. 

(1)— Illegal resumption by Government — 
bility to account. — The Government having 
seized certain ohur lands and dispossessed the 
proprietor in possession, and having entirely 
failed to establish any claim for assessment 
or resumption during tbo period of attaohmenk 
following the dispossession of the proprietor. 
Held that the Government must be regarded 
as a wrong-doer for the whole period, and mnek 
account to the proprietor for the ooUeotioni 
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made by its officers up to the time of the resti* 
tution. SURNOMOYEB v, COLLECTOR OP 

RunGPOR, W.R.P.B. 4 = MarBh 13, 1 Hay 
37. 

{2)~-Act X of 1859, 3. 28—Maafee land — 
Resumption proceedings—Mortgagee not a party. 
—Where a maafee land was resumed with the 
mortgagor’s consent and in the resumption 
proceedings under s. 28 of Aot X of 1859, the 
mortg-igee was not made a party, the bona fide 
character of the resumption proceedings may 
be questioned by the mortgagee or transferee 
from him. SBEIKH TOOLUN v. OOMAN 
ShunKER, 2 Agra 117. [R , 6 O G. 110.] 

(3) — Limitation — Lakhiraj. — Limitation 
bars a suit for resumption even of a question* 
able lakhiraj, of which the lakhirajdar's 
ancestors are proved to have been in possession 
before 1790- MUNEAH LALL Baboo v. 
MULKESSUR BANERJEE, 1 W.R. 297. 

(4) — Resumption —Lakhiraj— Limitation. —A 
party who is sued for recovery of possession of 
certain lands by others claiming to hold the 
same as resumed lakhiraj settled with them, if 
he succeeds in establishing his possession of 
the disputed lands for more than 12 years pre¬ 
vious to the suit, notwithstanding the decree 
of the Resumption Courts, is entitled to the 
benefit of limitation. RUNGLOLL SAHOO v. 
MUSST. Boneshun, 1 W.R. 109. 

{b)^Resumption of lakhiraj tenure—Act X of 
1859, 3. Invalid tenure-Surden of proof. — 
A suit for resumption of a lakhiraj tenure 
under s 28. Act X of 1869, will not lie upon 
the ground that the tenure is invalid, but 
merely upon the ground that the lakhiraj was 
granted after Isl December, 1790 ; and the onus 
probandi in such case is on the plaintifi. 

Maharanee indbrjebt Koonwar v, 
Choken Bahoo, W.R. P.B. 81. 

(6)— by zemindar for resumption — Alle- 
gation of junglebooree tenure —Onus on zemin^ 
dar .—Plaintiff sued as zemindar to cancel and 
resume an alleged hereditary junglebooree 
tenure. Although the defendant and his ances¬ 
tors had for many years been in possession of 
the lands without paying rents, the plaintiff 
asserted that they had held the lands only in 
lieu of wages and not under any hereditary 
rights. Plaintiff, however, failed to produce 
any evidence whatever beyond the admission 
that the lands were within his aemindary. and 
the High Court held that, according to the 
decisions, that was not sufficient to start his 
case, and the Courts below therefore were right 
in having rejected his claim. RADA KlSHEN 
SINGH V. BIBHAMBHUR BiNGH PUTTUR, 6 

W.R. 130. 

Retrial. 

See REMAN®. 

(D^Appeal—Loss of record—-Appeal deter¬ 
mined without record.—Where, in a pre-emp¬ 
tion suit, the record of the case was lost, and 


Retrial — concluded, 

the appeal by the pre-emp‘or, on the ground 
that tbs actual price of the property was less 
than the price entered in the sale deed,, waa 
decided by the lower appellate Court in the 
absence of the record, holding that the^price 
entered in the deed of sale must be taken to 
be the actual price of the property, but the 
record was found before the appeal was heard 
by the High Court, held that the objection to 
the lower appellate Court’s decision that it was 
not based on evidence should be allowed, and 
that the appeal should be r. i; od now that the 
records had been found. MaNGAL PRASAD v, 
KaLWanTA, A.W.N. 1881.26. 

(2) —Decision following ruling of High Court 
—Privy Council subsequently holding different 
view—Rehearing, —Where the decision of the 
lower Court was given implicitly following the 
judgment of the High Court in a similar case 
which bad come before that Court in appeal, 
and subsequently the Privy Council overruled 
the said decision of the High Court, the party 
is entitled to have his case reconsidered upon 
the Ruling arrived at by the Judicial Commit¬ 
tee. Banee PBRSHAD V. radha Pershad 
BINGH, 13 W.R. 143. 

(3) — Evidence taken at ex parte hearing, — 
Evidence taken in the absence of a defendant 
at an ex parte bearing cannot be used against 
him on a retrial. RAM BAKSH LaL v KISHORE 
Mohan SHAHA, 3 B.L.R. A C 273 = 12 W.R, 
130. 

(4) —Disposal of on preliminary point — Rever¬ 

sal of decree on appeal, and irregular remand of 
case under s. 562, Ctv. Pro. Coae, Itill —Power 
of succeeding Judge to retry preliminary point.^ 
Where, on appeal in a suit dismissed on a pre¬ 
liminary point, the District judge reverses the 
lower (Court's decision on (>ucb point, and 
remands the case under s. 562 (though 
irregularly) for the trial of a certain issue, it is 
not competent for bis successor, when the case 
comes up again in appeal, to retry and decide 
such preliminary point. SURAJ DIN v- CHAT- 
TAR, 3 A. 753 = A.W.N. 1881, 55. [R., 32 M. 

318 ; Appr., 14 A. 348.J 

Ez parte decree against defendant—Power of 
appellate Court on appeal from to remand— 
Suit for—Retrial—CiV. PRO. CODE, 1882, 
ss, 562, 564, 23 M. 445 = 10 M.L.J 61. 

See Damages — Measure and Assess¬ 
ment, 5 G. 283 = 4 C.L.R. 473. 

See Presidency small Cause Courts 
ACT, 1882, 88. 37, 38, 69, 20 M. 358 = 7 M.L. 
J. 140. 

See SMALL Cause Court, presidency 
Towns, Jurisdiction op—Practice and 
Procedure, 15 M. 179. 

RetPOspectiYity of Acta. 

See Statutes, Construction of. 

(1) —Retrospeedvity of Acts, rule as to,—A 
statutory prohibition could have no reference 
to transactions - which had been completed 
before the Act came into force. Lala HurbQ 
PROSHAD V. BASARUTH ALI, 25 C. 909. 
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Ketrospectiyhy of Acts— 

( 2 )—Rule as to .—Statutes are, prima facie, 
deemed to be prospective only; “Nova consti- 
tutio futuris formao imponere debet, non 
praeteritis.” DOOLUBDASS PetTAMBERDASS 
V. Ramlodl THACKOORSEYDASS, 5 M.l.A, 
109 = 7 Moo. P.C. 239 = Perry O.C- 232 = 1 
Sar. 403 

(3(— Construction of Statutes—Retrospective 
effect. is not in accordance with sound prin¬ 
ciple of interpreting Statutes tc give Statutes 
a retrospective effect. MahoMED ABDUS 

Samad v. Qurban Husain. 26 A. 119, P.C. = 
31 1 A. 30 = 8 C.W.N. 201 = 8 Sar. 593 = 6 
Boni.L.R. 238. [R., 31 A. 557 = 10 0. L. J. 
297 = 14 C.W.N. 69. 7 Bom. L.R. 618.1] 

(4 )—Law relating to procedure .—Changes of 
law relating to procedure have retrospective 
effect. BALAKISHNA PANDHARINATH v. 

Bapu Yesaji, 19 B. 204. 

(6)~Procedure~-‘Change of law—New Act to 
apply .—Where a new Act has come into force 
after the institution of a suit, that Act will 
apply to matters of procedure. 8 EVAI ROWTAN 

V. The Tahsildar of Periakulam, 6 M. 
L.J. 122. (3 M. 98. Rel. on.) 

( 6 ) — Legislation—Substantive rights—Proce' 

dure Pending suit. — It is a general rule that 
when the Legislature alters the rights of 
parties by taking away or conferring any right 
of aotion, its enactments, unless in express 
terms they apply to pending actions, do not 
affect them. But there is an exception to this 
rule, namely, where enactments merely affect 
procedure, but do not extend to rights of 
aotion. VEDAVALLI NARASIAH V. MANGAM- 
MA, 27 M. 538. 

Act conferring now right —See BEN. ACT 
VIII OF 1885. 3. 174. 14 C. 636, F.B. 

See Bom. Act V of 1886, 8 . 2, 21 B. 118. 

See Bom. Act VI of 1888, s. 31. d. 2 .17 B. 
289. 

See Mad. Act III of 1895, a. 21, H M.L.J. 
340. 

Sec Pun. Act I of 1900, 53 P.L.R. 1901 
= 39 P.R. 1901. 153 P.L.R. 1901 = 4 P.R. 
1902, 88 P.L.R. 1904 = 90 P.R. 1904. F.B.| 

ScfiU.P, ACT I OF 1860. 8 s. 13, J4, 22. 26 
A. 393, P.C. = 8 C.W N. 699 = 31 I.A. 132 = 1 

A. L.J, 384 = 7 0 G. 248. 

Act V of 1894, retrospective effect of —See 

Execution OF decrer-Effect of change 

OF LAW PENDING EXECUTION, 210. 940, F.B. 

See Limitation act, 1908, art. I 7 i, 6 

B. 26. 

See PROliATE AND ADMINISTRATION ACT, 
1881, 8 . 19. 3 C.W.N. 483. 

See Registration act, 1908, a. 17 .18 B. 
See Registration act, 1908, s. 50, 6 B. 

496. 

See Transfer op Property act, 1882, 
S8. Ill, 116, 20 B. 759. 


“Return,'’ Doctrine of. 

Mahomedan Law—Widow’s tight to “re¬ 
turn ’’ of deceased husband’s estate — Set 

Mahomedan Law—Inheritance, 11 c. 14 . 

Mahomedan Law —Widow’s rights—The 
doctrine of Return—Rights of Crown—See 

Mahomedan Law—Inheritance. 3 c. 702 

= 2 C.L.R. 46. 

Re-unloa. 

See HINDU LAW—INHERITANCE. 

See Hindu Law—Partition. 

Reuter. 

Mistake of, in transmitting message—Effect 

— See Sale—General, 8 M L T. 358=8 
Ind. Cas. 291. 

Revenue. 

See Jurisdiction of Revenue Courts. 

See Sale—Sale for arrears op reve¬ 
nue AND CESS. 

(\)— Government revenue and public cesses. 
—Revenue and the public cesses constitute a 
standing encumbrance and first charge upon 
the land subject to them. CHATRAPUT 

SINGH v. Grindra Chunder Roy. 6 C. 389 
= 7 C.L.R. 456. [Disc., 30 C. 778 = 8 C.W.N. 
357 ] 

(2)—Muafidar—^ssit^nee of Government re¬ 
venue— designed revenue not first charge—Rent 
—Act XIT of 1831 (N. W. P. Rent Acf). ss. 93 
(i). 171, ni—Act XIX of 1873 iN.W.P. Land 
Revenue Act), s. 16—Revenue, wbioh has 
been assigned by Government, is not a first 
charge on the land. It must be considered as 
rent only. A Mxiafidair or assignee of revenue, 
has neither the rights nor the powers of 
Government in respect of the mode of recovery 
of such revenue. He must adopt the proce¬ 
dure laid down in the rent Act for the recovery 
of rent. BiTHAL Das v. HARPHUL, 6 A. 
803 = A W.N. 1884, 176. [R., 23 A. 5 = A.W. 

N. 1900. 173.] 

(3>—.4ssipnnwnf of revenue for mainfenonce 
of mosque — Increase tn revenue — Effect. —The 
revenue payable by certain zemindars to the 
Government was released in favour of the 
muafidars ; the descendants of the person who 
founded a mosque agreed that they would pay 
anually to those eutusted with the manage¬ 
ment of the mosque, for its support, half the 
amount of revenue payable by the zamindars. 
At the recent settlement of the villages, the 
amount fixed as revenue was increased. Beld 
that the increase was merely for tho purpose of 
fixing a standard by which certain cesses were 
to be paid by tho zemindar, and the muafidars 
were not entitled to any increased revenue. 
The persons entrusted with the management of 
the mosque were therefore only entitled to the 
sum originally fixed. MUHAMMAD SadiK t. 

Zahur Husain, a. W.N. 1881, 63. 

(4)— Arrears of Revenue— Revenue, euil 
against co-shartr for arrears of — Renl 
(OwdAl, s. 108, cl. (16)— Aesessnienl of Revenue 
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Revenae^ con^inu«(2. 

wpon under-yroprieiary tenure — Settlement 
x>ffi,cery entries in khewat made by — Under-pro- 
prietor, liability of, to pay revenue — Estoppel — 
Land Revenue Act (Oudh). —The appellant, who 
was the lambardar of an eight annas share in a 
certain village, purchased a two annas share 
from the respondent's father by a deed dated 
July 20th 1875. The material portions of the 
deed were to the effect that vendor bad sold all 
his two annas share to the appellant with the 
exception of four plots of sir ‘ lagani fi bigha ek 
rupia,’ four plots of bagb-land 'bila lagau,’ and 
three plots of grazing ground *biia lagan’ that 
the purchaser was to enjoy proprietiry posses¬ 
sion over the whole two annas share genera¬ 
tion after generation, and the vendor was to 
pay the rent of the excepted lands year by 
year; that if the vendor wanted to sell or 
mortgage the excepted lands kept in his posses¬ 
sion, he has to sell or mortgage to the purchaser 
and not to any other person, but he retained 
power to make a gift or shankalap of them ; 
and that if he gave them to any person that 
person would be bound to pay the rent. Pot 
about twenty years the vendor and after him 
the respondent paid Rs. 6-10 0 rent to the 
appellant for the excepted plots at the rate of 
Re. 1 par bigha. The vilUge then came under 
settlement and the Settlement Officer formed 
the excepted plots ioto a sub-patti and assessed 
them at Rs. 18. The respondent objected to 
the assessment but unsuccessfully. He was 
shown in the kheioat^ prepared at the new 
settlement, as the proprietor of the plots in 
.question, and he attested the correctness 
thereof. The appellant brought a suit against 
the respondent under cl. tl6j of s. 108 of the 
Rent Act for recovery of arrears of revenue at 
the rate assessed by the Settlement Officer. The 
responJent contended that he was not a co- 
sharer of the appellant but an under-proprietor, 
who, by reason of the terms of the deed of 1875 
was not liable to pay rent at a higher rate than 
Rs. 5-10 per annnm. Held, that the respon¬ 
dent by his action in the Settlement Court was 
not estopped from denying that he was a co¬ 
sharer in the Mahal or tuat he w s liable to 
pay the revenue assessed upon the plots. HVZd, 
that a Settlement Officer, acting under the Oudh 
Land Revenue Act, cannot, by making entries 
in the Khewat or otherwise, convert a pro¬ 
prietary into an under proprietary right or 
vice versa. Held that, having regard to 
the provisions of the deed of sale, the 
parties intended that the veudor should retain 
a heritable and (except as provided in the 
deed) a transferable right of property in the 
plots for which he shonid pay rent; in other 
words he was to be an under-proprietor. Held, 
therefore, that the respondent was not a co- 
sharer of the appellant, and the suit as brought 
against him failed. JADUNANDAN PERSHAD 
V. BRIJ BHUKHAN, S 0. C 70. 

(6 )—Revised settlement on land with one per¬ 
son for himself and as trustee for another— 
Subsequent purchase of eemindari rights frorn 
Government, rights of old proprietors not affected 

0. VIII—98 


Revenue — continued. 

by—Purchase not covering corpus of property .— 
Plaintiff, a purchaser of the rights and interests 
of K, sued, in right of his purchase, for a share 
in a certain resumed property. After the first 
permanent Settlement made by the Revenue 
authorities with K and another, the defendant 
Z representing himself to be the heir of K and 
a purchaser from the other got the Collector to 
make a revised settlement with him. Held, 
agreeing with the Court of first instance, that 
the revised settlement did not destroy the rights 
of K in the property, The revised settlement 
though made with the defendant alone must be 
regarded as a settlement made for himself and 
as trustee for K. So K or any one represent¬ 
ing him bad a right to claim from the defend¬ 
ant whatever share or interest K was entitled 
to. The subsequent purchase of the rights of 
Government cannot confer on the defendant a 
right to ignore the previously existing rights of 
the owners. He purchased not the .corpus of 
the property but the right to receive the Govern¬ 
ment revenue assessed upon the property from 
the proprietors. MAHOMED NAZIR v. ZaHOOR- 
UL-HUQ. 2 W.R. 6. 

{6)—Act XIV of 1859, s. 1. els. 15. 16—Mehal 
—Butwara—Prti/menf on account of Govern¬ 
ment revenue—Cause of action — Limitation .— 
Plaintiff in 1842 purchased B’s share of an 
ijmale mehal while a butvjara was going on in 
the mehal, and the several sharers paid in what 
they thought due from themselves on account 
of Government revenue. In 1864, plaintiff 
asked for the suplus payment as per an acco¬ 
unt stated dated March, 1857, by which it had 
been ascertained that there stood a balance in 
his favour, The Collector refused the applica¬ 
tion, saying that the money was not in the 
treasury, having been drawn out by certain 
judgment-creditors of B. Plaintiffs then, in 
1867, sued to recover. Held, that cl. 16, s. 1, 
Act XIV of 1859, applied to the case, the plain¬ 
tiff’s cause of action accruing from the date of 
the adjustment of the accounts. Held also 
that the payments not being deposits, but 
pimply moneys paid over in a certain number 
of years to meet uncertain demands on account 
of Government revenue, the Collector could not 
be regarded as a “ depository ” in the sense of 
ol. 15, s. 1, Act XIV of 1859, but was in the 
position of a person receiving mouey on account 
subject to adjustment. GoiiIND CHANDRA v. 

THE Collector of Dacca, 3 B.L.R. App. 
57 = 14 W.R. 491. 

(7)—^cflX of ~Scope — Alluvion, —Act 

IX of 1847 applies only to a subject which was 
gained from the sea or from rivers by alluvion 
or dereliction, not to land seemingly gained 
from another proprietor by the mere changing 
of a river’s course. When the land s) possess¬ 
ed is found by a comparison of the new map 
with the old map to be in excess of what he 
had previously been possessed of as constitut¬ 
ing his zemindari, the Government is em¬ 
powered to make an addition to the Jama 
which is payable by him in respect on the 
zemindari. All orders that may be made 
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Revenne— eontinusd, 

by Government in this matter are, by the 
words of 8. 6. rendered final, that is* as 
regards the person whom they may directly 
afiect, namely, the zemindar. But they do 
not tr.ke away the right of the proprietor from 
whom the land was gained to seek by suit in a 
Civil Court to recover his property from the 
hands of those who are keeping it from him. 

Thr Collector op Moorshedabad v. 
Hoy Dhunput Singh Bahadoor, 15 B.L.R. 
49 = 23 W.R. 38. [iJ., 2 B. 19.] 

This circular lays down New Annual Re¬ 
turn (Table VI.) regarding demand and collec¬ 
tion of land revenue. Rev. Cir. No. 4, 12 W.R. 
Rev. Cir. p. 1. 

This circular directs Judges to inform Collec¬ 
tors whenever any Civil Court attaches and 
appoints a manager for landed property paying 
revenue to Government. Civ. Git No. 9, dated 
12th May 1970, 13 W.R. Civ. Cir. 15. 

This circular gives a direction for filling up 
Return No. 9 as to abatement of revenue. Rev* 
Cir. No. 5, 20 W.R. Rev. Cir. p. 1. 

This circular directs that all excess payments 
of revenue or rent are to be excluded from 
Return No. 31. Rev. Cir. No. 2, 20 W.R. Rev. 
Cir. p, 3. 

This circular deals with the amount of 
revenue written ofi as matter of right to be 
shown in Table IV, Return No. 10, separately 
from amount remitted as a matter of grace. 
Rev. Cir. No. 5. 20 W.R. Rev. Cir, p. 8. 

This circular makes an addition to cl. 1, 
8. 12, Ch. VIII. of Board Rules, regarding pay¬ 
ment of revenue of lands. Rev. Cir. No. 3, 

20 W.R. Rev. Cir. p. 9. 

This circular amends ols. 2 and 3, para. 2, 
s. 12 of Board Rules, regarding payment of land 
revenue. Rev. Cir. No. 5, 20 W.R. Rev. Cir. 
. 10 . 

This circular expunges Return No. 28 regard¬ 
ing land revenuoi and amalgamates it with an 
amended form of Return No. 41. Rev. Cir, No. 
G, 20 W.R. Rev. Cir, p. 10. 

This circular cancels s. 7, Oh. XVIU of 
Board Rules—Substituting new rules for them 
—Regarding annual Land Revenue Report. 
Rev. Cir. No. 7, 20 W.R Rev. Cir. p. 11, 

This letter circulates Financial Department 
and Bengal Office Resolutions regarding 
curtailment of expenditure in consequence of 
the then apprehended scarcity in Bengal, and 
the serious loss of rovenue consequent there¬ 
upon. Civ, Cir. Memo. No. 20, 20 W.R. Rules 
& Ora. of the H.C., p. 25. 

This circular directs that the value of revenue 
abated as oompensatioo for land taken for pub¬ 
lic purposes, has to be credited and entered in 
Table V. of Return No. 10 Rev. Cir. No. 2, 

21 W.R. Rev. Cir. p. 1. 

This circular prescribes the latest date for 
payment of revenue of small estates. Rev. Oir* 
No. 8, 24 W.R. Rev. Cir. p. 4. 


Revenue— continued. 

This circular prescribes the proper way to 
account for revenue received in one District for 
an estate transferred to another Distriot. Rev. 
Cir. No. 5, 24 W.R. Rev, Cir. p. ?• 

Sale of tree in respect of arrears of revenue^ 
Tree immoveable property—Procedure in sale of 
moveable and immoveable property— See ACT 
I OF 1868, 59 O.C. 228. 

Exemption from— See BOM. ACT II OP 1863^ 
s. 6, ol. 2, 1 Bom. L.R. 528. 

Remission by Government^Efieot on sups' 
rior and inferior proprietors— See 0. P. ACT XVI 
OF 1989, s. 49, IIO.P.L.R. 106. 

Assignment of Government revenue—Right? 
of assignee— See MAD. ACT II OP 1864. 7 M. 
258. 

Liability for revenue of all fields included in 
patta^Claim for release of one field on tender of 
proportionate kist, validity of— See MAD. ACT 
VIII OF 1865, ss. 2. 25, 37. 8 M- 130. 

Liability of mortgagee without possession of 
share in mahal for payment of—Person interest¬ 
ed in payment of money which another is bound 
by law to pay - Contract Act, s. 69 — See U.Pr 
ACT XVII OF 1876, s. 108, 4 O.C. 369. 

Superior proprietor—Contract for, with in¬ 
ferior proprietor—Etleot—Enhancement of — 
See U.P. ACT III OF 1901, ss. 76, 77. 6 A.L Jr 
733 = 3 Ind. Cas. 538. 

See CONTR ACT ACT. 1872. ss, 69, 70, 6 A. 67, 

Payment of Government revenue by person 
in wrongful possession of land—See CONTRACT 
ACT, 1872, ss. 69, 70. 7 A. 660=:A.W,N. 1886, 
176. 

One co-sbaror making payment of Govern' 
meat revenue for another— Charge—See GO- 

SHARERS—General, a.W.N. 1886, 269. 

Payment of arrears of—By one of the co- 
sharers—Effect — Charge on share of other 
co-sharers — Equity — See CO-SHARERS — 

General, 14 0. 809, P.B. 

Revenue matters—Mandamus—Jurisdiolion 
of High Court—S m HIGH COURT, JURISDIC¬ 
TION OF—Calcutta, ii B.L.R. 260. 

Hindu law—Hindu widow — Mortgage by 
Hindu widow—Legal necessity— Payment- of 
Government revenue -Nature of proof of neces¬ 
sity required—See HINDU LAW—WIDOW, A. 
W.N. 1893, 163. 

Grant of right to ooUcct—Ownership of tank, 
if also granted thereby—Sea iNAM, 6 M.L.Tr 
242 = 19 M.L.J. 470 = 32 M. 456 = 3 Ind. Oas. 
456. 

Sea Jurisdiction of Civil Courts, A. 
W.N. 1881, 69. 

Suit for redemption—Mortgaged land aold 
for arrears of — By Native Chief—‘Rights of 
purchaser against mortgagor and mortgagee*— 
Revenue Jusisdiotion Aot X of 1876—Bombay 
Land Revenue Code Aot V of 1879 —Sm JURIS* 

diction of Oivil Courts. 17 b. 68I. 
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ReveDQe— co7ieluded» 

Suits affecting — LiabiHty to pay public 
revenue—Acts of executive officers—See JURIS* 
DICTION OF Civil Courts, 2 M.H.C. 167. 

See LambardAR, A.W.N, 1888, 248. 

Hindu widow—Payable for estate of—Lam- 
bardar’s right to recover money paid for—Decree 
against assets of widow in the bands of her 
representative—See MONEY PAID FOR BENE¬ 
FIT OP ANOTHER, 18 A. 471 = A.W.N. 1896. 
154. 

Mortgagee compelled to pay Government 
revenue payable by mortgagor—Mortgagee’s 
remedies—See MORTGAGE—ACCOUNTS BET¬ 
WEEN MORTGAGOR AND MORTGAGEE, 20 
A. 401 = A.W.N. 1898, 90. 

Sale of property by executor for paying 
debts—Mortgage of same for paying Govern¬ 
ment revenue—Priority of title— See MORT¬ 
GAGE-MISCELLANEOUS, 8 C. 79 = 9C.L.R. 
173 = 10 C.L.R. 113, 

Mortgagee making payments to save mort¬ 
gaged property from being sold for arrears of— 
Lien—See MORTGAGE—MISCELLANEOUS. 31 

C. 975. 

See Ben. Reg. XIX of 1793, s. lO, B.L.K, 
Sup. Vol. 75 = 2 W.R. P.B. 15. 

Liability to pay Government revenue— See 
SALE—SALE IN EXECUTION OF DECREE- 
MISCELLANEOUS, 2 C. 141. F.B. 

Lambardar or co-sharer—Claim to set off for 
revenue paid— See SET-OFF, 1 A. 135, P.B. 

Suit for contribution by co-sharer wbo bad 
paid whole Government Revenue— See SMALL 
CAUSE COURT, MOFUSSIL, JURISDICTION 
OP—GENERAL, B.L.R. Sup. Vol. 675 = 2 Ind. 
Jur. N.S. 155 = 7 W.R. 377. 

See SPECIFIC Relief act. 1877, s. 42, 19 
M. 292. 

Acts for protecting revenue — Construction 
of clauses imposing penalty — Tests — See 
STATUTES, CONSTRUCTION OF, 16 C. 436. 

Transfer of proprietary right when vendor 
undertakes to pay land revenue—Recovery of 
sum due on account of land-revenue, suit for, 
by lambardars against co-ebarer—Covenants 
affirmative and restrictive—Covenants annex¬ 
ed to the ownership of the property sold by the 
vendor—See VENDOR AND PURCHASER— 
MISCELLANEOUS, 6 O.C. 184. 

Revenue Adminietration. 

This circular deals with the errata in Memo 
on Revenue Administration of Bengal, 20 W.R. 
Rev. CiP. p. 6. 

This circular deals with the errata in Memo, 
on Revenue Administration for Bengal, 20 W. 

R. Rev. Cir. p. 8. 


Revenue Agents. 

This circular warns officers to guard against 
Revenue Agents practising as Mookhtears 
without renewing their certificates in that 
capacity. Grim. Cir. Memo. No. 8, 22 W.R. 
Rules & Ords. of the H.C. p. 18. 

This oiroular prescribes a form for statement 
of Renewal of Revenue Agent’s Certificate Rev.. 
Cir. No. 5, 24 W.R. Rev. Cir. p. 3. 

This circular deals with oh. XII, Addendum. 
“Revenue Agents” Rev. Cir. No. 5. 25 W.R. 
Rev. Cir. 9. 

Admission of — Effect upon client —See 
LAMBARDAR AND CO-SHABER, 1 Ind. Cas. 
975 = 7 A.L.J, 90. 

Revenue Agents, Hukhtars and Pleaders. 

See ACT XX OF 1865. 

Revenue Arrears, Sales of land for. 

See ACT I OF 1846. 

Revenue Authorities* 

This circular cancels 0. 0. No. 5 of 1870 and 
No. 2 of 1875, and substitutes amended rule as 
to suits connected with estates in charge of the 
Revenue Authorities. Rev. Cir. No. 6, 24 W. 

R. Rev. Cir. p. 3. 

Suit to recover house-site in Burma—Neces¬ 
sity for reference to—Jurisdiction of Civil Court 
to recover house-site without such reference— 
See BUR. ACT IV OF 1898, ss. 11, 15 and 41. 
3 L.B.R. 50. 

Revenue Board. 

Power of Revenue Board—Commissioner— 
See SETTLEMENT— Miscellaneous, 3 B.L. 
R. App. 82. 

Certificate by Head-quarters Deputy Collec* 
tor that documents are exempt from duty— 
Reference by Revenue Board to High Court— 
See STAMP ACT, 1699, s. 57, 25 M. 752. 

Revenue Circulars. 

This circular prescribes certain alterations in 
the Test Table of Table III, Return No. 31, 
Rev. Cir. No. 2, 21 W.R. Rev. Cir. p, 3. 

This circular prescribes a new heading “Nomi¬ 
nal Remission” to be opened in Return No. 10, 
Rev. Cir. No. 3, 21 W.R. Rev. Cir. p. 6. 

This circular prescribes that the rate per acre 
of each denomination of soil is to be entered, in 
addition to the rate per beegha, in Abstract 
Statement No. 20, Rev. Cir. No. 1, 21 W. R, 
Rev. Cir. p. 7. 

This circular expunges part of Circular Order 
No. 3 of May 1872, regarding settlements, Rev, 
Oir, No. 3. 21 W.R. Rev. Cir. p. 7. 

This circular states how “ Sale Proceeds of 
Waste Papers” and certain other particulars^ 
are to be shown in Table V, of Return No. 10. 
Rev. Oir. No. 8, 21 W.B. Rev. Cir. p. 9 . 
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% 

This circular directs that Register No. XXVI 
should >how how, aud when, lauds the proper¬ 
ty of Goverumeut have been acquired. Rev, 
Cir. No. 6, 21 W.R. Rev. Cir. p. 13. 

This circular deals with alterations made in 
Return No. XXXV. Rev. Oir. No, 2, 22 W. 
R. Rev. Cip. 2. 

This circular requests District Officers to 
intimate to proprietors, &o., whenever their 
estate has been transferred from the towjih of 
one district to that of another. Rev, Cir. No. 3, 

22 W.R. Rev Cir. 10. 

This oircular draws attention to Fioaocial 
Department Resolutions of 5lh December 1873 
and 19th June 1874, which require Commis- 
sioneis to inspect periodically all revenue trea- 
suaies, and points out how those Circulars are 
to be carried out. Rev. Cir. No. 5, 22 W.R. 

Rev. Cip. 10. 

This circular makes an addition to Circular 
Order No 11 of November 1872. Rev. Cir. 
No. 7, 22 W.R. Rev. Cir. 13. 

This circular enjoins tLe preparation by Col¬ 
lectors of briefs of cases which are appealed to 
the High Court. Rev. Cir. No. 8. 23 W.R. 
Rev. Cir. p. 17. 

This circular publishes revised rules for the 
supply of copies of, and information respeotiog. 
Papers and Documents in Collectors’ Offices— 
Register No. 62 cancelled. Rev. Cir. No. 2. 

23 W.R. Rev. Cir. p. 18. 

This letter circulates slips of directions con¬ 
tained in Circular Order No. 3 of November 
1874. Rev. Cir. No. i, 23 W.R. Re«. Cir. p. 
29. ^ 

This oiroular requests looal officers to make 
themselves acquaiuted with the facts, in respect 
to the intervention of parties having rights 
between the zemindars and the cultivators, 
before recommending in future any remission 
of reveoue to Zemindars upon condition that 
the ryots should participate in it. Rev. Cir. 
No. 8. 23 W.R. Rev. Cir. p. 34. 

This oiroular states that revised forms of 
Return No. Xll, and Register No. 65 have 
been prescribed. Rev. Oir, No. 6. 23 W.R. 
Rev. Cir. p, 37. 

This circular presoribos certain alterations 
and additions to Return No. XXXI. Rev. 
Cir. No. 6. 23 W.R. Rev. Cir. p. 37. 

This oircular deals with various alterations 
in s. III, Ch. XIX, .page 266. Board's Rules, 
and cancellation of Circular No. 20 of 1871. 
Rev. Cir. No. 4. 23 W.R. Rev. Cir. p. 40. 

This circular altera heading of Return No. 

VI-B. Rev. Oir. No. 7, 24 W.R. Rev. Cir. 

P* 5. 

This oiroular draws attention to a Notifi- 
•cation as to the duty chargeable on the counter¬ 
part of an instrument. Rev. Oir. No. 6. 24 

W.R, Rev. Cir. p. 7. 


Revenue Ciroalars^concZuddd. 

This oiroular deals with the modification of 
Test Table. Rev. Git. No. 2, 24 W.R. Rev. 
Cir. p, 18. 

This circular deals with Indents for Forms. 
Rev. Cir. No. 4, 24 W.R. Rev. Cir, p. 18. 

This oircular deals with a Corrigendum. 
Rev. Cir. No, 8, 24 W.R. Rev. Cir. p. 2S. 

This circular deals with Dislriot Superin¬ 
tendent of Police—Excise duties. Rev. Cir. 
No. 6, 23 W.R. Rev. Cir. 7. 

This oiroular deals with return of surrendered 
rowannahs. Rev. Oir. No. 3, 23 W.R. Rev. 
Cir. 8. 

This oiroular states that Interportal steamers 
are exempted from Rule 6, s. V, Chapter V. 
Rev. Cir No. 2, 25 W.R, Rev. Cir. ll. 

This circular states that Return No. YIB is 
to be submitted in future to Legal Remem¬ 
brancer. Rev. Cir. No. 4, 23 W.R. Rev. Cir. 
11 . 

This circular states that Atraffee rowannahs, 
ohallans. and boat-notes are not to be sent to 
Board’s office. Rev. Oir. No. 1, 23 W.R. Rev. 
Cir. 12. 

This oircular prescribes certain revised rales 
relating to the “Fund for the Improvement 
of Government and certain temDorarily-settled 
estates. ’* Rev. Oir. No. 1, 23 W.R. Rev. Cir. 
15. 

This circular deals with the New Hydrometer 
Tables, Rev. Oir. No. 9, 23 W.R. Rev. Cir. 
23. 

According to this circular the limit of Tari 
possessed or sold is raised from 4 to 12 seers. 
Exception as regards Paohwai. Rev. Oir. 
No. 2,28 W.R. Rev, Cir. 24. 

This oiroular deals with Corrections in Return 
No. X. Rev. Cir. No. 1, 25 W.R. Rev, Cip. 29. 

Revenue CoinraisBioDer. 

Revenue Commissioner can hear appeal from 
an order passed by Collootor in execution pro¬ 
ceedings transferred to him under s. 320, Oiv. 
Pro. Code—See CiV. Pro. CODE, 1908, ss, 69, 
70, 71, 7 Bom. L.R. 682. 

Revenue Court. 

See Jurisdiction op Revenue Courts. 

See Res judicata — Competency op 
Court. 

See Sale—Sale for arrears of reve¬ 
nue and CESS. 

(1 )—Judgment of —Suit for declaration that 
judgment was not biyuiing on plaintiffs —No suit 
can lie to declare that the judgment of the 
Revenue Court was not binding on the plaintiff, 
who was a party to it. THIRUVBNGADAM 
PILLAI V. T. RAMANUJULU NAIDU, 8 M.Ii.T. 
S80»7lDd. Caa. 874. 
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ReveDue Court— concluded, 

(2) — Jurisdiction —KabuHat.—A suit by a 
tyofc to set aside the judgment of a Revenue 
Court passed in a suit by the zemindar against 
the ryot to obtain a kahuliaty cannot be 
maintained in a Civil Court. SONATAN ROY 

V. Ananda Kumar MooKejRJBE, 2 B.L R. 
App.:31 = ll W.R. 96. 

(3) — Revenue Courts—Open days — Plaint .— 
Revenue Courts hive no authority to specify 
certain days on which plaints shall not be 
received. Gobind Kumar ChOWDHRY v. 
HargopalNaG, 3 B.L.R. App 72 = 11 W.R. 
S37. 

(4) —Landlord and tenant—Act IV of 1840— 
Gl. 6, s. 23, Act'K. of 1859— Ejectinent—Juris¬ 
diction.—'Tlhe Civil Court has no jurisdiction, in 
cases of ejectment between landlord and tenant, 
although the ejectment might have taken place 
in pursuance of an order of a Magistrate under 
Act IV of 1840. Courts of Revenue only have 
jurisdiction to hear such cases, which must be 
brought under the provisions of cl. 6. s. 23 of 
Act X of 1859. MUTHOOR.ANAUTH KOOND V. 
SAMIRUDEE MOIiLAH, 1 W.R. 42. 

Regulation XVII of 1827—Within contem¬ 
plation of — Mamlatdars’ Court regarded as 
Revenue Court— See BOM. ACT XVI OF 1838, 
s. 1, cl. 2, 14 B. 372. 

Payment by tenant of naearna under threat 
of ejectment—Suit for compensation by tenant 
—Jurisdiction of—to entertan suit—See U. P. 
ACT XXII OF 1886, ss. 17. 108, (cl) 9. 8 0. C. 
200 . 

Jurisdiction of—Illegal ejectment by land¬ 
lord—Recovery of land by under-proprietor— 
See U. P. act XXII OF 1836, s. 108, cl. (10). 
8 O.C. 174. 

Decision of a, on question of title, has the 
same effect as the decision of a Civil Court as 
regards appeal—See U.P. ACT III OF 1901, 
ss. 199 and 200. 4 A L.J. 53 = A.W.N. 1907, 
6 = 29 A. 160. 


; Revenue free grant. 

(1)— Revenue-free grant—Sharers mentioned in 
recommendation, but not in order of Government 
— Civil Court — Jurisdiction. —The question in 
I whose favour Government intended to make a 
j revenue-free grant, where sharers are ment-ion- 
1 ed in the recommendation, bat not in the order 
j of Government, is one which cannot proper¬ 
ly be determined by a Civil Court but by Gov- 
I ernment alone. MUHAMMAD SHAH v. Pat- 
; TEH-ULDA-SHAH, 122 P.R. 1880. 

I 

Revenue Jurisdiction, Bombay. 

See Bom. Act X op I87C. 

^ See Bom. act XV OP 1880. 

* 

I Revenue Officer. 

See SETTLEMENT OFFICER. 

Preparation of record of rights under Beng. 
Act Vilf of 1885 —Power of— See BEN. ACT 
VIII OF 1885, s. 102, 21 C. 33, P.B. 

Power of—to make survey and prepare 
reoord-of-rights without order of Govern- 
j ment—See Ben. Act VIII of 1885, ss. 104 
to 108, 117, 118, 119. 145. 158. 189, 30 C. 

339 = 7 C.W.N. 33. 

I Forest officer not a Revenue officer—See 
I BOM. ACT V OF 1879, s. 3, 20 B. 803. 

Restriction .of summary jurisdiction in case 
of ejectment—See C P. ACT XVII OF 1889 
I s. 92, 16 C.P.L.R. 70. 

I 

i Nature of proceedings by a— See U.P. ACT 

i III OF 1901, ss. 4 19), 46, 13 O.C, 198. 

1 

Premature closing of Government channel 
by Revenue officer—Negligence and no malice— 
Loss to Government raiyat—Liability of 

Revenue officer—See DAMAGES—Damages 
SUITS FOR, 24 M. 36=10 M.L.J. 249. 

Forest officer not— See JURISDICTION OP 
Civil Courts, 20 B. 764. 

See Sanction to Prosecute, 22 B. 936. 


Suit for ejectment in—Question of title deci¬ 
ded by—Decision becoming final—Effect—See 

Civ. Pro. Code, i908, s. 11 , Expi. vi, 8 a.l. 

J. 341, P.B. 

Right of Hindu widow to claim partition in 
a—See HINDU LAW—WIDOW, 9 O.C. 53. 


RevcDue-paying Estate. 

Suit for partition of—In a Civil Court- 
Power to appoint Commissioner—Partition 
how effected —See PARTITION—SUITS FOR 

PARTITION—Jurisdiction of Civil Court 
IN, 23 C. 679. 


Vacation — See LIMITATION ACT, 1908, 
3 S. 4, 5. 9 P.W.R. 1908, Rev. 

Order of—Containing adjudication upon ques¬ 
tion of title—See PARTITION—MISCELLANE¬ 
OUS. 6 O.C. 372. 

See rent, SUIT FOR, 3 O.C. 65. 

See RES JUDICATA—Estoppel by judg¬ 
ment, 7 B.L.R. 673 = 15 W.R. P.O- 30. 

High Court’s powers of revision against orders 
at—See REVISION— GENERAL, 14 O.C. 38 = 

9 Ind. Gas. 747. 

Revenue Courts, Oudh, 

See U.P. act XVI OF 1866. 


Revenue-paying Estates, Partition of. 

See ACT XIX OF 1863. 

Revenue, paymentin kinds. 

(1) — Payment of Revenue in kind—Order 
insisting payment of Revenue in cash—Absence 
of order in the settlement.—In the absence of 
an order at the time of settlement, the pro¬ 
prietors cannot insist upon paying revenue in 
cash where they have always before settlement 
paid in kind. PUNDiT MOTEE Lal v 
UTTRA, 7 P.R. 1867, Rev. 

(2) — Payment of Revenue in grain unenforce¬ 
able loithout proprietor's consent—Order as to 
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Revenoe paymeot io kinds— concluded, 

payment of Revenue an administrative act open 
to retn3ion,’^A Jagirdar oannot enforoe pay* 
ment of his revenue in grain without the pro* 
prietor’s consent. Orders as to payment of 
revenue held to be administrative and open to 
revision. MULLIK PUTTEH 8HBR KHAN v. 
MULLIK 8HER BAHADOOR KHAN, 6 P.R. 
1868, Rev. 

Revenue Records. 

Official records — Evidentiary value— See 
Evidence—General, 22 M,L.J. 393. 

Wrong entry in—Suit for possession by par¬ 
tition of shamilat lands — See LIMITATION 
ACT, 1908, Art. 120, 151 P.L.R. 1906. 

Revenue Recovery. 

See ACT I OF 1890. 

Revenue Recovery, Madras. 

See Mad, Act II op 1864. 

Revenue Recovery, Madras (Amendment). 

See Mad. act III op 1884. 

Revenue Register. 

See Buddhist Law—Gift, L.B.R. 1872— 
1892, 44. 

Extracts,from—Proof of custom—Evidentiary 
value— See CUSTOM, 4 S.L.R. 88. 

Revenue Resumption, Bengal Land. 

See BEN. ACT VU OP 1862. 

Revenue Sale. 

See Sale—Sale for arrears of reven¬ 
ue and CESS. 

Revenue Salesi Bengal Land. 

See Ben. ACT XI of 1859, 

See Ben. act VII of 1868. 

Reversal of Decree. 

(1) — Reversal or modification of decree — 

Restitution of payment made tinder decree — 
Execution—Fresh suif— Ctu. Pro. Code, ss, 
244, 583.— The effect of an appellate Court's 
decree reversing or modifying an original decree 
is to direct restitution of any sum paid under 
the latter decree which is disallowed by the 
appellate decree, and the recovery of such sum 
is a question of exeoutioo, and oannot form the 
subjeot of a separate suit. And interest can be 
awarded in execution on the amount to be 
recovered. JaSWANT SINGH v. DIP SiNGH, 
7 A. 432 = A.W.N. 1888, 67. (L.R. 3 P.O. 465, 

R,; 7 A. 170. D.) [P., 16 M. 203; R.. 9 M. 606, 
111 P. R. 1892.i;18 A. 262, 20 A. 430.] 

(2) — Civ. Pro. Code, 1859, s. 350— Appellate 
Court—Error in valuation or claim -~^Appeal, 
—An error in the valuation of a claim is not 
an error, defect, or irregularity, which affects 
the merits of the case, and an appellate Court 


Reversal of Decree— concluded, 

is restrained under s. 350 from ordering the 
reversal of a decree on account of any such error 
which does not also affect the jurisdiction of 
the Court which originally tried the suit, 

Ramessur dyal Singh v. Raj Kishorb 
Singh, 13 W.R.325. 

Execution of decree—Reversal on appeal— 
Power of Court to award restitution—Jurisdic¬ 
tion of executing Court—Sea OlV, Pro* CODE, 
1908. 3. 144 (1), 13 B. 485. 

On appeal bv one defendant—Saa OlY. PRO. 
CODE, 1908, d XLI, r. 4, Marsh 281=2 Hay 
288. 

Right to recover the land sold and not sim¬ 
ply the sale proceeds—Saa EXECUTION OF 

Decree—Miscellaneous, 5 M, 106. 

Reversionary Interest. 

(1)— Interest of reversioner — Property, —A 
reversionary interest, although a contingent 
interest, is property, and can be sold in execu¬ 
tion of a decree. Gaur Hari Dutt v. Radha 
Gorind Shaha, 7 B.L.R. 343, Note=12 W.R. 
84. [Overruled, 7 B.L.R. 341.] 

Reversionary interest of grantor liable to 
attachment and sale—Saas ATTACHMENT— 
SUB-IECTSOP ATTACHMENT. 10 A. 462 = A, 
W.N. 1888. 200. 

Injury, to — Smoke nuisance, whether 
amounts to —See NUISANCE, 3 S.L.R. 30 = 1 
Ind. Cas. 958, 

Reversioner. 

See Declaratory decree, Suit for— 

REVERSIONERS. 

See Hindu Law—alienation. 

See Hindu Law—Reversioners. 

See Hindu Law—Widow. 

See Limitation act, 1908, Arts. 140— 
144. 

(1) — Alienation by life-tenanU not valid 
apatnat ravarsionar.—An alienation of property 
by a life-tenant is invalid as against one who 
is entitled as reversioner. TlRUMALATHAM- 

MAL V. Venkataramanaiyan, 2 M.H.C. 
378. 

(2) —Decision about reversionary rights — 
Effect —A decision in a suit by one claiming 
as reversioner against the widow and a person 
in whose favour a will was made by her, as to 
the reversionary right of the plaintiff, is bind* 
ing only on the parties to the suit and will not 
affect the inheritance after the death of the 
widow. JAIPALKUNWARv. INDAR BAHADUR 

SiNGH, 26 A. 238, P.C.=31 l.A. 67 = 8 G.W. 
N. 468 = 6 Bom. L.R. 498 = 14 M.L.J. 149°8 
Sar. 628. 

(3) —Decree against rspresentotiva for time 
bein^ of inheritance —Reversioner's ripAt to set 
aside decree—Fraud. —A mere reversioner or 
other person prospectively entitled is not 
ordinarily permitted to set aside decree against a 


1565 


THE ALL INDIA DIGEST. 


1566 


fteversioner— continued, 

the representative for the time being of the in¬ 
heritance, except on the ground of fraud. 

Yetchanen nambudri V. Siva Rama 
Patter, l H.L.J. 390. (9 M. 473, F.; 8 M. 

484. D.) 

(4) — Feversioner^s interest — Contingent —Spes 
successionis — Transfer — Value of interest — 
Felinquishment^Registraiion^-Registration Act 
(III of 1877). s. 17 (6).—The interest of a rever¬ 
sioner in an estate in the hands of a widow is 
not a mere spes successionis ;. it is at the ieast a 

contingent ” interest; for on the death of the 
widow it would fall to the reversioner by opera¬ 
tion of law. It is a tangible interest derived 
from the common ancestor and not to be de¬ 
feated except in the special case of a sale by 
the widow for necessity. Therefore, the rever¬ 
sioner’s interest can validly form the subject of 
a relinquishment. (SOB. 304 = 7 Bom. L.R. 
742, D.) The present value of a reversioner’s 
interest can be ascertained. (25 C. 778, i?.) A 
relinquishment of a reversioner’s interest of 
the value of Rs. 100 or upwards requires com¬ 
pulsory registration. KHAIRTI v. Matab, 
214 P.L.R. 1911 = lllnd.Ca8. 211 = 135 P.W.R. 
1911. 

( 5 ) —Bindu Law—Adoption by widow--Cus¬ 
tom—Reversionary heirs, consent of — Rever¬ 
sioner present at adoption — Estoppel. —It is not 
an indisputable proposition of law that where¬ 
ver the Mitakshara school of Hindu law pre« 
vails, a widow may validly adopt if she obtains 
the consent of her husband’s kinsmen as a sub¬ 
stitute for her husband’s authority ; and an 
adoption by a widow, if otherwise invalid, is 
not validated if made with the consent of the 
reversionary heirs. Among the Hindus of the 
Azirwal caste (resident in Delhi) there is no 
valid and binding custom by which a widow 
can validly adopt by her sole act in the absence 
of authority from the husband ; and the mere 
presence of a reversionary heir at the adoption 
of a boy by a widow, will not estop him from 
afterwards claiming the property after the death 
of the widow. KlDAR NATH v. BANARSI DaS, 
62 P.R. 1880. [Appr., 198 P.R, 1882.] 

See ABANDONMENT OF TENURE, 43 P.R. 

1901. 

Appeal by alienee of Hindu widow—Suit 
by reversioner— See Crv. PRO. OODE, 1908, 
O. XLT, r. 4, Marsh 113 = 1 Hay 339. 

Nature and extent of reversioner’s interest in 
ancestral property—Whether his interest affect- 
.ed by full owner’s crime or absconding— See 

Grim, Pro. Code, 1893, ss. 87 and 88. 19 P. 
W.R. 1908, P.B. = 18 P.R. 1908 = 156 P.L.R. 

1908. 

Right of, to claim standing crops on death of 
■tenant for life—See CROPS, 14 G. P.L.R. 89. 

Declaratory suit by, when a female intervenes 

_ See Customs — Punjab—Alienation, 3 

Ind. Cas. 284. 

Compromise by next reversioner—Remote re¬ 
versioner bound by compromise— See CUSTOMS 

—Punjab—Alienation, P.L.R. 1900, p. 536. 


R evepsioaer— continued. 

See CUSTOMS—Punjab—Alienation, 6 i 
P.L.R. 1901. 

Right of a, to sue for share of another — 
See CUSTOMS —Punjab—INHERITANCE, 143 
P.W.R. 1910. 

Doctrine of equity in England “Applici bi- 
lity to India—EQUITY, 11 A. 57 = A.W.N. 
1888, 296. 

See Estoppel—STATEMENTS and Plead¬ 
ings, 1 N.W.P. 65. 

Right of setting aside alienation by a widow 
—See Hindu Law-ALIENATION. IBom. L. 
R. 201. 

Assent of, necessary to validate the alienation 
made by a widow—5ee HINDU Law—ALIENA¬ 
TION, 2 Bom L.R. 820 = 25 B. 129. 

Liability of, for trade debts incurred by 

Hindu widow—See Hindu Law—Debts, 
3 Bom. L.R. 738 = 26 B. 206. 

Claiming on the death of awidow, limitation 
applicable to—See HINDU LAW—WILL, 1 
Bom.L.R. 607 = 23 B. 725. 

Enfranchisement of land as personal inam 
in favour of Hindu widow—Title of reversion- 
era— See Inam, 25 M. 424 = 12 M.L.J. 89. 

See JURISDICTION — GENERAL, 98 P.R. 
1886. 

See Landlord and Tenant — Miscel¬ 
laneous, 15 C.P.L.R. 89. 

Suit to recover property—See LIMITATION 
ACT. 1908, art. 118, 1 Bom. L.R. 799 = 24 B. 
260. 

Right to set aside an adoption— See LIMITA¬ 
TION ACT. 1908, art. 118, 2 Bom. L.R. 495. 

Entitled to possession on the death of Hindu 
female, limitation applicable to— See LIMITA¬ 
TION ACT, 1908, art. 141, 2 Bom. L.R. 106. 

Will—Bequests to dharam void as indefinite 
—Claim by—To undisposed of property— See 
LIMITATION ACT, 1908, art. 141, 21 B. 646. 

Suit bv—For possession—See LIMITATION 
ACT. 1908. art. 141, 9 C. 934, P.B. = 13C.L. 
R. 372. 

See LIMITATION ACT. 1908. art. 141, 12 G. 
L.R. 548. 

Possession adverse to the female adverse to 

the—See Limitation act, 1908, arts. 141 
142, 144, 41 P.R. 1903. 

Declaratory suit to set aside alienation— 
Dismissal of suit—Appeal by some only of the 
plaintiffs—Declaration should be granted only 
on appellants’ right—Reversioners not joining 

appeal to be excluded—See Mahomedan Law 
—Legitimacy, 190 P.L.R. 1908. 

Rights of—To open and work mines—Rights 
of grantor or his lessee to work and appropriate 
the minerals during the oontinuauoe of the life 
estate—See Mines, 2 O.L.J. 20. 
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RevevBioner ^concluded, 

Suifc by—To declare invalidity of several alie¬ 
nations by widow — See MISJOINDER OF 
CAUSES OF ACTION, 7 B. 289J 

See Mortgage—Miscellaneous, 13 P. 

L.R. 1902. 

One of several reversioners taking possession 
rf whole property—Suit by other reversioners 
f r their shares after 12 years—Limitation— 

See Possession—adverse possession, 6 

Ind. Gas. 695. 

See RES Judicata—General, 20 C. 79. 
P.C.==19 I.A. 234. 

Decree against remote—Subsequent suit by 
him as next reversioner on the presumptive 
heir predeceasing female holder— See Rbs 
judicata—Parties, 9 C. 462. 

See Res judicata—Parties, l A. 282, 

82 P.R. 1874. 

Suit by some—Subsequent suit by other 
reversioners—Sfe-e RES JUDICATA—MISCEL¬ 
LANEOUS. 16 C. 93. 

Suit for possession under Will—Will found 
invalid—Suit for declaration of reversionary 
heirship —SPECIFIC RELIEF ACT, 1877, 
s. 42, Illustration (c), A.W.N. 1881. 93. 

Hindu reversioner’s contingent right — 
Assignment of such right—See TRANSFER OF 

Property act, 1882, s. 6 , 25 C. 778. 

Transfer of reversionary right—See TRANS¬ 
FER OF PROPERTY ACT, 1882. 8 . 6 , 9 Ind. 
Gas. 243. 

Reverter, Doctrine of. 

Doctrine of—See HINDU LAW — REVER¬ 
SIONERS, 5 Bom. L.R. 833. 

Review. 

1. —General. 

2. —Grounds for review. 

8 .—Jurisdiction to review. 

4. —Practice and procedure. 

5. —Review after time. 

6. —Review by Judge other than 

Judge in original case. 

7. —Review when lies. 

8. —What questions can be raised 

ON review. 

9. —Miscellaneous. 

See Civ, Pro. Code, 1908, s. 114. 

See Civ. Pro. Code, I908. 0. XLVII, 
rr. 1—9. 

See Practice and Procedure. 

-1.—General. 

( 1 )—Review of judgmeyxi—General principles, 
—The provisions of the law as to applications 
for review are one distinct matter. To rehear 
after the success of such applications is another 
matter. When a party applies for a review of 


—continued. 

-'1.—General—cortfinwed, 

judgment, it must be shown that there is good 
and sufficient cause for granting the review 
before he can be heard to argue that the deci¬ 
sion is erroneous. In so showing cause, no point 
can be reviewed which has been already dis¬ 
cussed and decided cn the original hearing 
of the appeal; no new point, not received 
at the hearing of the appeal, can be argued 
on the application for review. BHAWABAL 

SINGH V. Maharaja Rajendra Prataf 
SAHOY Bahadur, 5 B.L.R. 321 = 13 W.R. 157 . 

(2) — Civ. Pro. Code, 1882, ss. 623, 630 — 

Review of juigment. — It is lawful for a 
Judge or a Bench in admitting an application 
for review to define and limit the points on 
which the c^se shall be re heard. Admission of 
a review does not ipso facto ro-open the whole 
case. DHANRUP MUL v. SIRDAR HIBA 
SINGH. 158 P.R. 1889. (10 B.H.O. 360, Diss.j 

5 C. 89, 9 C. 209. 11 M.I.A, 487. R.) 

(3) — Review — Sufficient reason — Order under 
erroneously assumed circumsfances—Receiver, 
Appointment of— Subsequent rent decree obtained 
by owner—Application by Receiver—Court not 
restricted to grounds mentioned in application 
for review—Application may be granted in part 
—Decree when set aside should be wholly eel 
side—Civ. Pro. Code {Act V of 1908), O. XLVH, 
r. 1 —It is the plain duly of every Court to re¬ 
call an order when it is apprised that the order 
has been made under an erroneously assumed 
state of circumstances essentially different from 
the true state of things. (14 M.I.A. 40, 7 B.L. 
R. 186, 6C.W.N. 710, 6 O.L J. 662. 3 M.L, 
T. 41, Rel. on.) When a receiver is appointed 
to an estate, the estate vests in the Receiver 
and thereafter the Receiver is the only person 
competent to prosecute suits and to obtain 
decrees. Therefore, whore, after the appoint¬ 
ment of a Receiver, the owner obtained a decree 
for rent: Held, that the decree ought to be set 
aside on an application for review by the 
Receiver. (34 0. 305, 5 O.L.J. 270. 6 Ind. 
Gas. 270. 14 C.W.N. 653. R.) A Court, in 
dealing with an application for review of 
judgment, is not restricted to the ground 
mentioned in the application : the Court has 
wider powers and is oompotent to enlarge those 
grounds on oral application, if it is satisfied that 
there was a proper case on the merits for so 
doing and granting the review. (H M.I.A, 487. 
9 W.R 23. Rel. on.) An application for review 
of a judgment may be granted in part, (12 0» 
L.R. 64. 9 0. 209, 13 O.L R. 285, Rel o».) 
When a decree is set aside on the ground that 
it was made in favour of a person who at the 
time had no subsistiug title, the entire decree 
should bo set aside. BHUBANESHWARI KOER 

V. Ajodhya Singh, il Ind. Gas. 102«18 C.L. 
J. 339. 

(4) —Civ. Pro. Code, 1882, s, 628—Revieiv of 
judgment — Discretion of Court — Appfiealioiu 
for review not to 60 dealt toifh too technically,-^ 
Applications for review of judgment ate mattem 
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Review —coDtinued. 

-1. —General ^continued. 

to a great extent within the discretion of the 
Court to which the applicatinn is made, but 
such discretion, in case of the application being 
granted, is subject to appeal. In dealing with 
applications for review, Courts should not be 
too technical, but should look to tbe substance 
of tbe application rather than tbe form in which 
tbe application is made. CHIRANJI v. MOTI 
RAM;A.W.N 1898,33. (3 I,A 221 and 16 A. 

390, i?.l [Overruled, 20 A. 523, F.B.] 

(6 )—Review —Admission of application for 
review, Ot^jection taken to, in avpeal—Terms of 
the order admitting the review^ discretion of 
Court as to - Irregular procedure in hearing case 
in review -Power of appellate Court in dealing 

with—Code of Civil Procedure, ss. 623 and 626 
’—Court-tee. how calculated when appellant seeks 
to escape payment of a sum decreed against him 
and to recover a sum from respondent. —When 
the admission of an application for review of 
judgmpnt is not challenged onanyof tbe grounds 
stated in s. 626 of tbe Code of Civil Procedure, 
it cannot be challenged in appeal at all. A Judge, 
who hears the case in review, is not bound by 
the terms of the order admitting tbe review, 
whether the order was passed by himself or by 
another Judge, and, if the procedure adopted 
by him in hearing the case in review is irregular, 
it is the duty of the appellate Court on appeal 
to decide the case upon its merits. (H M.l.A. 
487, 12 C.L.R 64. lOB.H.C, 360, 9 C 209, F.) 
When an appellant in his memorandum of 
appeal seeks to e-cipe payment of a sum decreed 
against him and also to recover from the res¬ 
pondent a sum named therein, the Court-fee 
should be calculated on the sum decreed against 
him plus the sum sought to be recovered. 

Musammat Basanti V. Badri,? O.C. 34S. 

{Q)—Application for review—Duty of Court. 
—An application for review ought to be re¬ 
jected, if no matter is brought to notice which 
might not have been brought before the Court, 
when the appeal was heard. {Per Phear, J.) 
Tbe Court is bound to administer the law as it 
is. and to take notice of a Full Bench decision 
applicable to the case whether it is referred to 
or not by the pleaders. [Per Milter J.\ THE 
COLLECTOR OF TlPPERAH v MUSSAMAT 

Mafezunnissa Bibi. 5 B.L R. 341, Note. 
[Appr., 5 B L.R. 321.] 

— Vltl of 1871. s,ie>—Revieio—Act 
XXIII 0 / 1861 . s. 3 S.—Every Court has so far 
the power to revise its own decision as may be 
necessary for the purpose of making that deci¬ 
sion in terms which accord with tbe intention 
entertained at the time it was passed, e p.. to 
correct verbal errors, or orherwise to make the 
decree an accurate expression of the judgment 
intended. Bud an inferior Court of limited 
juriediotion does not possess tbe general power 
of revising its own decision. A District Judge 
has no power to review an order passed under 
8 73 Act VITI of 1871. In the matter of the 
vetition of HADJEE ABDULLA. 10 B L.R. 394 
= 19 W R. 303. [F.. 20 W.R. 284 ] 

C. VIII—99 
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(8) —Decree and judgment not at variance — 
Power to amend— Civ. Pro, Code, 1877, s. 206. 
— Where the judgment and the decree were in 
agreement with each other, no order under 
s. 206, Civ. Pro. Code, 1877, could be passed 
amending tbe decree. The proper course in 
such a case would be to apply for a review of 
judgment first, and then to have the decree 
brought, into conformity with the judgment. 

Tej Singh v. Dip Chand, A.W.N. 1882, 72. 

(9) — Amendment of decree — Alteration of 
decree—Order tor interest added to decree — Civ, 

Pro. Code, 1859, s- 377.—Where, after the 
decree of a Subordinate Judge was cot firmed 
on appeal, and an appeal to tbe Privy Council 
had been presented by the party, the decree 
was amended by adding interest to the decree- 
amount, held that the Subordinate Judge was 
right in treating the omission as a mistake 
which it was within his power to correct. [F., 
20 W.R. 11, 11 BLR. 363 ; R., 8 A. 519.] 
Merely adding to the decree an order that it 
was to bear interest from its date is not an act 
done bv way of review of judgment. ZUHOOR 
HOSSEIN v. MUSSUMAT SYEDUM, 11 W.R. 
141 = 11 B.L.R. 367, note. 

(10) -^c( VIII of 1859, ss. 376, 377, 378, 380 
— Final order—Construing Act. —An order 
rejecting or admitting a review is not final, but 
the Court may, in the exercise of its discretion, 
admit a second review even after a prior order 
rejecting it. Applications for review dismissed 
for mere default may be re-admitted like appeals 
dismissed for default, Seton-Karr. J., contra, 

Nasiruddin Khan v. Indronarayan Cho- 
WDHRY. BLR. Sup. Yol. 367 = 5 W R. 93. 
[F . W R. 1864, 91. 7 W.R. 464. 15 C. 432. 30 
C. 619 ; R., 6 W.R. Mis. 118, 1 C. 197 = 23 W. 
R. 433. 34 C 677 = 11 C.W.N. 803 = 6 C L J. 
8^;Expl.,2C 131. P.C. = 3 1.A. 221 = 26 W. 
R. 60. 26 B. 485.] 

(11) —Provisions of Civ. Pro- Code relating 
to reviews of judgment—Proceedings under 
Deng. Jc^ VII of 1868 and VII of 18b0 —Power 
to review. —Those portions of the Code of Civil 
Procedure which confer the power to review a 
judgment and regulate the exercise of such 
powers, have not been extended to proceedings 
under Bengal Acts 1968 and 1880. A Court has 
no inherent jurisdiction to review an order which, 
at tbe time it was made, was rightly made. 

Lala Prayag Lal V. Jai Narayan Singh, 
22 C. 419. (2 C.L J. 308, P.) [P.. 34 C. 677 

= 11 C.W.N. 803 = 6 C.L.J. 84 ; R., 30 C. 619, 
2 C.L.J. 306 ] 

( 121 - 0 / judgment—Duty of counsel.—The 

abandonment by a counsel of a ground of appeal 
cannot sub-^equently be admitted as reason for 
granting a review of judgment. It reviews were 
allowed on such grounds, the whole adminis¬ 
tration of justice throughout the country would 
be open to uncertainty, and one review might 
on these grounds be had after another. Hee- 
KAJEE BURJORJI V. NANABHOY, L. B. R 
(1872-1892;, 183. 
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(13)—Ciu. Pro. Code {Act XIV of 1832). 
s. 624 —Application for review, when deemed to 
be made —Application made to successor of Judge 
who delivered judgment. —Under s. 624 of the 
Giv. Pro. Code, the mere presentation of the 
petil ion praying for a review is not “ making an 
application for review” within the meaning of 
it on a reasonable interpretation of the section. 
The application is made when the petitioner 
m HG' the C >urt to bring its mind to bear upon 
the in Tits of the petition for review. And it is 
only when that is done for the first time in 
respect to the successor of the Judge who deli¬ 
vered the j'lHgmeot, the application is made to 
the «ucfessnr within them-aningof the section. 
AZIZUDDIN V. BaDARUDDIN. 134 P R. 1884. 
[li., y? P. R. 1835. 6 P.R. 1887, 7 P. R. 1894; 
P., 85 P. R. 1906.] 

(U)-Ctv. Pro. Code, 1882, S5. 624. 626. 627 
—'Application for review of judgment —“ Made'^ 
ins. 624. mea7iing o/.—The successor of the 
Judge who originally had the application for 
review of judgment before him has jurisdiction 
to dispose of it. Where a petition for review 
of judgment is pre.sonted to the Judge who 
passed the judgment complained of. and that 
Judge, instead of rejecting it at once as he 
might do under s. 626, Civ. Pro. Code, orders 
it to be entertained, and the o')Dosite parly to 
be called on to show cvu«o why 't should nob be 
allowed, the subject has bcon necessarily 
reconsidered by the Judge and he h i.s brought 
his mind to bear upon the merits of the 
application ; and the application for review may 
fairly and reasonably be held to have boui 
“ rnaie ” to the Judge who passed the original 
decision within the moaning of s. 624, Civ. 
Pro. Code, so that his suoces-sor in office has, 
under the circumstances, jurisdiction to dispose 
of the application for review, the omission of 
the minis'orial offi 'ors of the Court to carry 
out the Judge’s order and issue notice to the 
opposite party in no wav affecting ihat jurisdic¬ 
tion. DIWAN SINGH V JOW\HIR Mad. 97 P.R. 
1833. (IOC. 80, F \ i 278. Diss. : 7 M l.A. 
283. 134 P R. 1884, R ) [R., 6 P.R. 1887.] 

(151—^poHcgfiou for revieio of jndgmeixt — 
Meanwg of “ made** in s. 624.—An application 
has been in the sense in which the word 

is used in s 624, Oiv. Pro. Code, to the Judge 
who delivered the original judgment, if such 
Judge ha^ so applied his mind judicially to it 
as to have ordered notice to issue to the oppo- 
flife side to show cause against the application 
being granted TUDSI RAM v. Ram LAL, 97 
P.R. 1885. Note, (10 0. 80. 97 P.R. 1885, F.) 

(16 )—R vieio—Point once argued point 
previously argued cannot bo argued in review. 
G ANQAPEUS VD V. THK AORA AND MASTER- 
MAN’S HANK 8 B.L.R. 310, Note [.4ppr., 5 
B.L R. 321.] 

{n\—‘O'.'.ree—Proceedings to set asiU decree 
obt lin'd by fratii-R-’View—Snif. for declara¬ 
tion of right (0 set aside d'cree^Right of s uit, 
—Tao proper coucjo for a ptrty desiciog to set 
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aside a decree passed against him by a compe¬ 
tent Court, which he alleges to have been 
obtained by fraud, is to apply to the Court 
which passed the decree to review and alter it 
and not to bring a suit for declaration of his 
right by setting aside such decree. MBWA LAIi 
THAKUR v. BHUJHUNJHA. 13 B.L R App 11 
= 22 W.R. 213. [Dtss., 3 O.L J. 119; F„ lO C. 
612; Cons., 10 C.L.J. 420 = 13 O WN. 1197=** 

2 Ind. Cas. 129; R., 10 B. 338. 5 C.W.N. 559 
34 C. 83; D., 4 A.L.J. 392 = A.W.N. 1907. 112 
= 29 A. 418.] 

(18) —Ciw. Pro. Code {Act Xof 1877). s. 629, 
ground of objection under —Admission of review^ 
insuffi.cient cause for—Appellate Court.PoWerof^ 
to consider objection as ground of appeal- 
judgment on razinnmah—Fraud, allegation of 
—Application for review—Poioer of Court.—An 
objection that there was no sufficient cause for 
the admission of a revievv which has been grant¬ 
ed, is a ground of appeal which may be con- 
sidcred by an appellate Court when the final 
decree in the suit is under appeal, notwith¬ 
standing this ground of objection is not specifi¬ 
cally mentioned in s. 629 of the Civ. Pro. Code. 
A Court is competent to consider an application 
for review of judgment passed on a razinama 
alleged to have been obtainel by fraud, and it 
is not bound to refer the appl'c^nt to a regular 
suit to set aside the decree JOWAHIR SINGH 
V. Khan singh, 47 P R. 1880. 

(19) — Decree, if may be set aside as fraudulent^ 
on pror>f that it was bas-'d on perjured 

—Res julicata, bar of — R v ew of judgment 
upon newly discovered evidence showing previous 
evidence perjured, — A decree obtained in a suit 
cannot bo set aside in a subsequent action 
brought for that purpose, on mere proof that the 
previous decree was obtained by perjured 
evidence. If evidence not originally available 
comes to the knowledge of a litigant and he can 
show thereby that evidence on which a decree 
against him was obtained was perjured, hia 
remedy lies in seeking a review of judgment. 
But the rule of res judicata prevents him from 
reagit^ting the master on the same materials, 
or on materials which might have been laid 
before the Court in the first instanco. MUNSHI 
MOSUFUL HUQ V. SURRNDRA NATH RAY, 
16 C W.N. 1003 =18 Ind. Cas 893 (14 0 VV. 
N. 695, F.;3^G 936, 15 C.W N. lOlO, 29 M. 
179, Diss ; L R. 10 Ch. D. 327 11879) 3 Oh, App. 
203. 1867. 67 L.J.R.Q.B D 301 (1898), relied 
on; L R. lOQ.B.D. 295, (1882), L.R. 25 Q B. 
D 310. (1890^,9 D. 210, (1884) L.R. (1898), 
2 Q B. 36. R.) 

(20) — Review of judgment, condifion for 
grantmg. —.\ Judge admitting a review on the 
ground of discovery of new evidence must first 
satisfy him<olf on legal evidence that the appU- 
oant has brought himself within the seolioo, 
in other words, must insist on the fact of the 
applicant’s ignoranoo or inability being striotly 
proved. NUDARCHUND BHOOYA v. REEDOY 

Mundul 11 B L.R. 424 Notn = 17 W.R. 458. 
[F.. 18 W.R, 413, 18 W.R, 316.] 
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(21) — Reviexo—Discovery of new matter^ 

Strict proof of allegation — Appeal^Civ. Pro^ 
Code (Act XIV cf 1882). ss, 626. 629 — 

Grant or rejection of application for review — 
AppeaZ. —Applic-itioos for review on the ground 
of discovery of new evidence must be strictly 
proved. The order of the Judge rejecting such 
an applicat>ion is final ; but where such an 
application is granted, the order may be appeal¬ 
ed from, and the appellate Court must decide 
whether the allegitioo that the new evidence 
was not within the knowledge of the applicant, 
when the decree was passed, has been strictly 
proved, for otherwise the right of appeal in such 
a Case would hive no meaning. AHEO KHUND 
K^R V. MOHEN'DR\ LAL DEY, 6 Ind. CaB. 
320. (6 O.L J. 6. 31 B. 381, ii C.VV.N. 721, 4 
A.LJ 461. 2 M L.T. 435, 9 B.L.R. 671, ' 
17 M.L.J. 347, Rel.\ 12 B. 171, 22 C, 3, 22 C- 
984, 24 C, 878, D.) 

(22) — Review of judgment — Documentary evi¬ 
dence. Discovery of new and important—Evidence 
of doubtful character - Discovery of new'evidence, , 
when may be good ground for review of judg¬ 
ment — Ctv. Pro. Code, 1882, s. 623.—An appli¬ 
cation for a review of juigmeot cannot be 
granted merely on the ground of the discovery 
of new and important evidence, which could 
not be produced at the time when the decree 
was passed. The applicant has to show that, 
after Che esercise cf due diligence, such evideoce 
could not be produced at that time. The new 
and important documentary evidence contem¬ 
plated by s. 623, Civ. Pro. Code, 1882, is evi¬ 
dence which itself might have had efiect upon 
the judgment, had it been produced in the suit, 
and noo evidence, which it is very doubtful, 
would have had such eSect, and which requires 
to be supplemented by oral evidence before such 
doubt can p issibly be removed. BAKAR ALI 

Khan v. anjuaian ara Begam, 5 O.C. 59. 

(23) — Review, application for — Grounds.— 
It is not sufficient for an applicant for a review 
of judgment to prove that he was not aware of 
the existence of ad'cument filed by the other 
party, but he must also show that be diligently 
made enquiries to ascertain its existence and 
found that it was not available. SEETANATH 

Chose v. Shama Soonduree Dossia, 14 
W.R. 26. IF-. 16 W,R. 7.] 

^ 24 ) —Question of general importance—Grant 
of review — Practice.—Where a point sought to 
be raised in r-view had not been argued by 
either party, the Court may itself take up the 
point and give its opinion, where the question 
is not merely one between the parties, but is 
one of great general importance to the public. 

SuLLEMAN Hussain v. The New Oriental 
Bank corporation, Limited, 15 B. 267. 
(Cons., 16 H. 376.] 

(25'— Point sprung upon litigant in lower 
Court — Application for review.— Where a 
litigant asserts that a point has been sprung 
upon him in the lower appellate Court, his 
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proper course is to apply to that Court for a 
review, because, the whole matter might be 
set right by an application to that Court, and 
the ground alleged, if established, w>uld be a 
good ground for review. Ganga PERSHAD 
SAHD V. MAHARANI BIBI, 11 C 379. P C. = 12 
I A 47 = 4 Sap. 621. [R., 3 G.L.J. 545, 33 C. 

1323 = 10 C.W.N. 986,] 

(26) — Conflicting decisions—Review—Author¬ 
ity discovered since decision.—An application 
for a review of judgment will not be allowed 
on the ground that the decision of a Division 
Bench of a High Court is at variance with the 
decision of another Division Bench of the same 
High Court. It is no ground for re-opening 
a case which has been fully argued, that the 
diligence of a pleader has discovered since the 
decision, an authority in his favour. NOBEEN 
Kishbn MOOKERJBB V. Shib Pershad 
PaTTUCK, 9 W-R. 161. 

(27) — E^ect of review after filing of appeal. — 
In this o-ise, a High Court passed a jmgmcnt 
on the 20th April, 1870 ; an appeal was filed 
thereon in May following. In August of the 
same year, the original judgment was reviewed 
by the High Court, and the judgment on review 
was tran-mitted to the Judicial Committee 
along with the records of the appeal No 
appeal had been preferred against the judgment 
on review. Under the circumstances, the Privy 
Council rec-immended the confirmation of the 
original judgment withnuc prejudice to the 
judgment on review. TOONDUN SINGH v. 
POKHNARAIN SiNGH, 1 I. A. 342 = 3 Sar. 390 = 
22 W.R. 199. 

(28) — Civ. Pro. Code, Ac( VIII o/1859, s. 376 
—Review of judgment by lower Court after 
filing of special appeaZ.—Where a special appeal 
has been admitted against a judgment of the 
lower Court, the latter’s admission of a review 
of that judgment would be without jurisdic¬ 
tion. Lallmun V. manick Chund, 1 Agra 
133. 

(29) — Review of order [rejecting application 
to admit special appeal ).—The Court declined, 
in the absence of some satisfactory explanation, 
to entertain an application for a review of an 
order rejecting an application to admit a special 
appeal. In the mitter of the petition of Barmu- 
tollah, 10 B.L.R. 156, Note. 

(30i —Special appeals—New rules—Right to 
revvw—T^hQ new rules which regulate the 
admission of special appeals do not and cannot 
takeaway an unsuccessful applicant’s right to 
apply for a review. Such application may be 
made for the review of an order as well as of a 
decree. The application for review may be 
made without notice to the other side. JOT 
KOOMAR DUTTA JHA v, ESHAREE NUND 

DUTTA Jha 10 B.L.R. 155 = 18 W.R. 473. (17 
W.R. 484. F.) 

(31)—VIII of 1859. 35. 375, Review 
—AppeaZ.—If a review of judgment be applied 
for in proper time, and before an appeal has 
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been preferred, the Judge is not prevented from 
proceeding upon the application for review by 
the f-ubsequent presentation of appeal, and he 
has full power, and is bound to proceed with 
tbe application for review. Quaere: —Whether 
a review can be admitted by a lower Court 
after an appeal has been preferred ?. BHARAT 

Chandra Mazumdarv. Ramounga t>EN, 
BLR Sup. Vol 362 = 5 W.R. 69. [Rd. on, 
12C.W.N. 8ft5 = 8C.L.J. 2.Note;£xpL, 16 
W R. 112 ] 

iS'J) — Appeal—Pendency of application for 
review.—K a party presents an application for 
review of judgment within the ordinary period 
limited for appeiJing, the time occupied by the 
Court in disposing of such application will not 
be reckoned among tbe number of days limited 
for appealing, but will be added thereto, and a 
memorandum of appeal presented within suoh 
extend«d period will be received as put in 
within time. In the matter of the petition of 

Brojender Coomar Roy. B.L.R. Sup. Yol. 
728. F B. = 7 W R. 529. [i?’., 16 W R. 61. 22 

\V R. 7‘J ; R , H B. 260. 30 C, 155 = 6 C W.N. 
737. 3C L J. 545 = 33 C. 1323 = 10 C.W.N. 986; 
D., 15 W K. 152 ] 

f33)— Review—Order on review — Appeal ,— 
When a review is granted, the order on review 
is a fresh judgment and an appeal lies against 
such order. MassumaT Prem KOUR v. 
Punjab SINGH, 3 P.R. 1873. [R., 31 P.R, 

1875.] 

(34) — High Court — Revision — Order refusing 
to grai.t nvKW ~ Whether such order can be 
revised.—The IPgh Court has power to enter¬ 
tain a revision petition against an order refusing 
to grant a review. PerIA MADI v. THOMMAI 

Vesuvadia Fernandez. 2 M.W.N. 19ii = 
252 = 10 M L.T. 283 = 12 Ind. Cas. 172. (26 

A. 672, n.i 

(35) —Ciii. Pro, Code {Act X of 1877), s. 629 

—Second application for review^ admissibility 
of, when fresh grounds are adduced —Tho ob¬ 
ject of the last clau'O of a. 6*29, Civ. Pro. Code, 
which provides that “no application to review 
an ordi r passed on review or an application for 
review shall bo eiiicrtainod ’* is merely to pre¬ 
vent tho repetition of tho same grounds for re¬ 
view in subsequent applications which had 
already been once fully considered and disposed 
of; the prubibition in tho clause does not pre¬ 
vent tlie admission of a second review of the 
ong nal ord* r win n some fresh ground is 
advanced in support of such an application, 
which the applicant was not in a position to 
adduce in a former applioaiion. Jai GOPAL 
v. JOWAHIR. 107 P R 1883. (6 P.R. 1878, 

R.) [F., 67 P.R. 1892 ; 57 P.R. 1892.] 

(36) — of judgment—Frror in granting 
revnio- Fitsh fvwnice—Reversal of decree on 
iechri'cal ground— Ejror afftcting merits. —The 
Munsifi di.'misFcd a suit. Afterwards ho issued 
arulocMlIiig u^on tho defendant to show 
cause why a review of judgment should not bo 
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granted. The defendant showed cause, but 
his objections were overruled ; tbe review was 
granted, both plaintid and defendant adduced 
new evidence, and a decree was given for the 
plaintifi. On appeal, the Subordinate Judge 
reversed the decision on the ground relied upon 
by the defendant, viz , that the plaintiff had 
not established that, with due diligence, he 
could not have brought forward in the origiual 
trial the evidence upon which tbe application for 
review was passed. Held, on special appeal, that 
tbe fact of the defendant having adduced fresh 
evidence in the Court below did not debar him 
from objecting before the Subordinate Judge 
that the review was wrongly granted because 
the order admitting it was final. The lower 
Appellate Court was not justified in reversing 
a decision of the Court of first instance for a 
technical error, unless that error has affected the 
decision of the case on the merits. Pran 

Nath Bhadoory v. sree Kant Lahoree, 

2 C.L-R. 257. 

(^7)— Jurisdiction—Review of judgment 61 / 
Subordinate Court, pending at peal — Civ. Pro. 
Code, s 623— Application of — Merger, of lower 
Court's decree appellate decree — Held, that 
a Subordinate Court is competent to review its 
judgment, on an application put in before any 
appeal has been preferred, at any time after 
the appeal has been preferred, but before it is 
decided (aj. “ S. 623, Civ. Pro. Code, only 
applies to oases in which an appeal is pending 
when tho application for review is made.*’ <6) 
When once tho appellate Court has decided the 
appeal, the only decree in existence is that of 
the Appellate Court, and the Subordinate Court 
is not competent to review its own decree, 
which, having merged, no longer exists. JaGAN 
Nath v. Devi Das. 23 P R. 1904 (5 W.R. 

59. F.B., 12 C.L.R. 64. F. ; 7 W.R. 166, Cif. ; 
32 P.R. 1896, 59 P.R. 1900. D. ; 59 P.R. 1900, 
R.) 

(39)— Appeal against decree passed on review 
—Jurisdic/ion of Court, admitting revMW— 
Eevietv, appIicatioyifor—Civ. Pro. Code, 0. 47, 
rr. 1 (2) and 7.— Held, that a decree passed on 
an application for review of judgment is appeal¬ 
able on tho ground that tho Court whioh 
admitted the applioation for review had no 
jurisdiction to do so. U.TAGAR v. RAM SaHAI, 
14 O C. 108. (7 O C. 299, F. ; 27 M 602, R.) 

(39) —Rt'uifw of judgment—Application forre~ 
view fthd before filing of appeal, Jurisdic/ion of 
Court regarding — Procedure as regards appfico- 
fion for r**t;iew— Code of Ciiui Procedure, s. 623. 
—S. 623 of the Code cf Civil Procedure means 
that a person considering himself aggrieved by 
a decree or order cannot apply for a review of 
judgment, if either bo himself has appealed or 
any other person has appealed on a grouud 
common to the appellant himself or any other 
person has filed an appeal to which he has 
been made a respondent and in which he can, 
under s. 661 of the Code or otherwise, present 
to the appellate Court the oase on wliioh h» 
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wishes to apply for review. The respondent 
sued for possession of property detailed in a 
list attached to their plaint which consisted 
of two parts. The Subordinate Judge over¬ 
looked the second part of the list and passed a 
decree for possession of the property in the 
first pare only. The title to all the property 
in the list was the same. On June 15th, 1900, 
the respondent applied for a review of juds;- 
ment. On July 3rd. the appellant filed an 
appeal in the Court of the Judicial Commis¬ 
sioner. On April 25th, 1902, the appellant’s 
appeal was dismissed, and on April 30th, 1903, 
his application for leave to appeal to llis 
Majesty’s Council was dismissed. The Sub¬ 
ordinate Judge then took up the application 
for review and modified the decree so as to 
make it include the property in the second 
part of the respondent’s list, Held, that the 
order of the Subordinate Judge was made with 
jurisdiction and was right. As a matter of 
practice, however, if, after an application for 
review has been filed, an appeal is filed on a 
ground common to the appellant and the 
applicant or an appeal is filed in which the 
applicant can file objections under s. 561, Ctv. 
Pro. Code, the Court, to which the applica¬ 
tion is mads, should decline to proceed with 
the application, until the appeal has been 
heard, and, when the applicant has been made 
a respondent and can obtain the relief which he 
recjuires by means of objections under s. 561, 
it should require him to file such objection. 
Sarju PERSHAD V. Sheo Charan Lal. 7 
O.G. 299- 

(40)— Appeal after revieio—Grounds of ap¬ 
peal not confined to grounds urged on review — 
Mortgagee's right to plead title of inurtg.igor 
when latter does not appear to defend if.—One 
Tek Singh died leaving a widow. She gave his 
son in law, Charat Singh, possession of lands 
left by her husband. After the death of Charat 
Singh, Sujjao Singh had the lands entered in 
his name on the strength of bis adoption by 
Charat Singh. A part of the land w.is mort¬ 
gaged by Sujjan Singh for Rs. 1600. Samand 
Singh, a collateral of Tek Singh, brought a 
suit against Sujjan Singh and the mortgagees 
for the possession of land mortgaged claiming 
it as next heir after Cbarat Singh. Samand 
Singh having died during the pendency of the 
suit, his sons who were brought upon the re¬ 
cord as plaintiffs, obtained a decree in tbeir 
favour, which was passed ex parte as against 
Sujjan Singh. The appeal of the mortgagees 
was at first dismissed, but on review the Divi¬ 
sional Court made the decree for possession 
conditional on the payment to the mortgagees 
of Rs 700 by the plaintiff. Oo appeal to the 
Chief Court filed by the mort-gagees. it was 
contended, oo bphalf of the plaintiffs-respond- 
ents, that (1) Sujjan Singh not having appealed, 
it was not open to the appellants, mortgagees, 
to urge that the respondents are not entitled to 
possession on payment of the full amount of 
the mortgage-money, and (2) that appeal would 
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only lie on the grounds urged for review Held 
that fl) tbe mortgagees are entitled to sec up 
any defence whicU furthers their own caso, and 
to plead that, at the t.im^ the mortgage was 
made, Sujjan Singh’s title was go id, ami they 
can defend their title on that ground, whether 
Sujjan Singh for his own reasons fails co fight 
the case or not and that (2) grounds of upoetl 
cannot be confined to the grounds urg-d on 
review. MaNG\L SINGH v. GURDITTA. 10 P. 
L.R. 1900. 

(41)— Review — Revision—Order rejecting an 
application for review ot judgment—i'lnal—Ap¬ 
plication of n^w or old Code of Civil Procedure 
— S. 629 of old Code and r. 7 of O. XLVIl of 
new Code—S. 70(1) {a)of Pu*'iab Act, XVIIf o/ 
1884.— Held, that under s. 629 of Act XLV of 
1882, an order rejecting an application for re¬ 
view is final, which moans thatsu'h an order is 
neither subject to appeal nor revision. f26 A. 
572. 31 B. 331, R.) Held, also, that the use of 
tbe words “n't appealable” in r. 7 of 0. XLVIl 
of the new Code (which no doubt differ from the 
word, “final ” as used in s. 629 of the old 
Code) cannot help the petitioner, inasmuch as 
the application, presented before the rew Code 
came into force, is governed by tbe oH Code. 
SEWA DaT PERSHAD V. KARM CHAND, 33 
P.W.R. 1911 = 10 Ind. Cas. 725. 

f42'— Review—Order granting ~ No appeal 
against —0. XLTII. r. I \w), 0 XLVIl, rr. 4, 
7 (i), Civ. Pro. Code, 1908 —The Di.strict 
Munsif, following the Full Bench decision 
reported in 32 M. 1, decreed compensation for 
improvements according to the rates provided 
in the Marnpat. But, on an application by 
the defendants after the date of the decision in. 
34 M. 61, he granted a review of his judgment 
on the strength of that decision. Tbe plaintiffs 
appealed against the order gratiting review to 
the District Court which set aside the order. 
Held by the High Court, in revision, that no 
appeal lay against the Munsiff’s order granting 
review and that the Disinct Judge had no 
jurisdiction to entertain the appeal. (I I C.L. 
J. 161, Rel.) An order granting review can be 
appeiled against only on one of several grounds 
mentioned in 0. XLVIl, r. 7 (ii. Civ. Pro. 
C^de. 1908. THOLAN v. KUNHIKUTTY, 2i 
M L J. 93. 

(43) —S. 629, Civ, Pro. Code, 1832 ( = 0. 
XLVIl, rr. 7, 9, present Code)—Judgment, 
Rt'View of—Appeal from order granting review. 
— An appeal does not lie from an order granting 
a review of judgment, exceot in the cai^es set 
forth in s. 629, Civ. Pro. Code, 1882. MAHA- 

BiR Prasad v. Nathin thakur, 1 G.W.N. 
338. (12 B. 17l,R.) 

(44) — S. 629, Civ. Pro. Code, 1882— Order 
for review can be challenged, when ? —A opeal- — 
In general final appeal, an order for'■eview can¬ 
not be challenged save upon the groan Is stated 
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in s. GQQ, Civ. Pro. Code. BARODA CHURN 
GHORE V. GOBIND PROSAD TEWARY, 22 C. 
984. (22 C 3 and 12 B. 171. F.) [F., 24 C. 

878 : i? , 33 P R. 1902 = 24 P.L.R. 1902, 27 
M. 002 = 14 M L.J. 321.J 

(45)—Civ. Pro. Code. 1882, ss. 588, 629— 
Order granting review —*Vo second appeal. — 
S. 588 does not allow a second appeal against an 
order under n. 629, since suoh an order is not 
itself a decree. PAPAYYA v. CHBLAMAYYA, 
12 M. 123. (11 C, 290, F.) 

(40)— Civ. Pro. Code. 1882, s. 629— Application 
for review of judgment, order passed on--AppeaU 
—Where a lower appellate Court passes an order 
under s. 6‘29 ol the Civ. Pro. Code (18S2), in 
an appeal preferred, not against the order allow¬ 
ing a review, but against the original decretal 
order itself, which the Court of first instance 
amended on the application for review, such 
order is appoaUble.— Semble. —S. 629 of Civ. 
Pro. Code <1882) prima facie applies to the 
Court which has passed the original decree, but 
it would be properly deemed to apply, accord¬ 
ing to its spirit, to an order by the appellate 
Cnurt. BALANATHA V. BHIVA NATHA, 13 B. 
496. 

(47) —Review of judgment—Ejjeci of order on 

review — Appeal from original decree. — Where 
an application for review of judgment is grant¬ 
ed, and an order pa-sed thoroupoii. the original 
decree is superseded. Held, therefore, that, 
where the original dooreo was modified upon 
review by the Court which passed it and an ap¬ 
peal wa«. filed from the original decree, and not 
from the order uptm review, the appeal could 
not bo boird. inasmuch as the doerro underap- 
peal had coas-cd to exist. BUMBASr LAL v. 
SALIO Ram, 9 A. L. J 183 = 34 A 282= 14 
Ind Cas, 472. (A.W.N. 1890, 144 and 28 

A. 2-40, F.; 30 A. 479. D.) 

(48) — Order on review affirming previous 

jungment, not an order rejecting for 

review ^Appeal .—Plaintiff having obtained a 
decree in the Court of a Tahsildar. the defend¬ 
ant applied for revision. Tbe Court, after 
hearing the applicant, issued notice to the oppo¬ 
site party fixing a day for the re-hearing of the 
suit and after hearing the parties affirmed its 
prior judgment. It was held (Melvill, J., dis- 
senlina) that the fact that the Court, on the 
ground that the applicant had not produced now 
evidence, nffirmed its first judgment, and reject¬ 
ed the application, cannot constitute the ordor 
one merely rejecting the applioation as oontom- 
plated by s. 378 of Act VIII of 1859 After the 
admission of the review there must always bo a 
re hearing and a now judgment, whether the 
judgment bo in Accordance with or different 
from the original judgment, and from such 
judgment there would bean appeal. 83.378 
and 380 must be road together and construed to 
moan that, if tboCourt find upon the applioa¬ 
tion of a party that there is reasonable ground 
ior holding its prior judgment to be erroneous, 
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or for other good oaase, that a review is neces¬ 
sary, it shall grant the application ; but that the 
opposite party by service of notice must have 
the opportunity of being beard in support of the 
prior decree. When notice has beeni-ervedand 
the case comes on for re-bearing, the judgment 
of the Court, whether affirming, cancelling or 
modifying the former judgment, and whatever 
may be the form of words employed, is a new 
judgment, from which an appeal may be pre¬ 
ferred. SOWAYA V. PIR BAKSH, 31 P. R. 
1875. 

(49) — Arbitration — Award—Review of judg^ 
ment passed on award—Cxv. Pro. Code, ss. 522, 

Appeal, not revteiv, excluded by s. 522.— 
The wording of s. 522 of the new Civ. Pro. 
Code, 1877. is very different from that of the 
corresponding s. 325 of Act VIII of 1869, (or, 
whereas the latter section expressly declared 
that a judgment given accordii g to an award 
was to bo final, the new law merely excludes 
an appeal, a provision which by no means ex¬ 
cludes the admissibility of a review. Had the 
Legislature intended to prescribe any such 
exclusion, it may be naturally assumed that, 
in framing s. 623 and in making its terms 
applicable to decrees or orders from which no 
appeal was allowed by the Act, a provision to 
that effect would have been inserted. Constru¬ 
ing the section according to the language 
employed in it, its provisions are as applicable 
to decrees passed in accordance with awards as 
to any other decrees from which no appeal U 
allowed by the Code. EUTA v. GUNI DaS, 
111 P.R. 1881. 

(50) — Act XI of 1865, s. 21—Review—Smaif 
Cause Court — DtposU — Instalment. —A defend¬ 
ant in a Small Cause Court who applies for 
a review of judgment with the only object of 
obtaining an ordor for payment of the debt by 
instalments, need not deposit in Court the 
amount of decree. MULCH AND JETHASHA 

T. Kilka Vardhvan, 5 B H.C.A.C. 70. [R., 

2 N.L.R. 23.] 

{51)—Revieivof judgment—Small CausesCourt 
•'Provincial Small Causes Courts Act, s 21- Act 
VIII of 1859. s. 376.-8. 21 of the Small Causes 
Courts Act precludes a Small Causes Court 
from entertaining a review of its own judgment 
under s. 376 of Act VllI of 1859. REFERRED 
CASE NO. 11 OF 1873, 7 M H.C 225. 

(52) — Act XI of 1865. s. 21— Deposit of decree 
amownf —New frtai Revieto of judgment.-^ 
The provisions of s. 21 of Act XI of 1865, re¬ 
garding deposit upon application by a defend¬ 
ant for a now trial, do not extend to an 
application fjr review of the judgment of a 
Small Cause Court under s. 623 of the Civ. 
Pro. Code. PRESIDENT. Municipal Com¬ 
mittee, Delhi v. Sullur,60P.R. 1881. (29 
P.R. 1879, P.B.. R ) 

(53) —Review granfed after ninety doi/s— 
No sufficient cause for delay sAotva.—The 
Privy CouQoil quashed an order granting a 
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review and all subsequent proceedings taken 
thereunder, on the grounds that the review was 
applied for more than ninety days after the 
judgment, that the Judge granting the same 
had not shown that it was proved to his satis¬ 
faction that there was sufficient excuse for the 
delay in the presentation of the application, 
and that the granting of the review and all 
subsequent proceedings taken thereunder were 
erroneous and illegal. LUCHMAN SINGH v. 

Shumshere Singh, 21.a. 58 = i4 B.L.R. 
373 = 3 Sap. 437. 

(54)~Ii€view of judgment — Delay. —Where 
the presentation of a review petition is delayed, 
an order admitting the petition without stat¬ 
ing that the Judge was satisfied that there 
was good reason for the delay in presenting 
the petition, could not stand. NOLITA 

Mohan Roy chowdhry v. denonath 
MOOKERJEE, 11 B L.R. 427, Note. 

(65)— Appeal to Privy Council—Rule of 1838 
—Review of judgment* —An order rtjecting an 
application to review a judgment passed on 
appeal is not an order made on appeal, from 
which an appeal lies to the Privy Council, 
under s. 39 of the Charier of the High Court, 
When an application to review is rejected by 
the High Court, the six months allowed for 
appeal to the Privy Council run from the 
date of the judgment and not from that 
of the order rejecting the review. SOUDA- 
MINEE DOSSEE V. MaHARAJA DHEERAJ 

Mohotab Chand Bahadur. B.L.R. Sup. 
Yol. 585 = 6 W.R. Mia. 102. [F., 30 C. 679; 
Appr., 1 B.L.R. P.B. 1 = 10 W.R. F.B. 1 ; R-, 
6 0. 22 = 6 C.L R. 575.] 

(56)—VIII 0/ 1859, ss. 363, 377, 378— 
Review —Just and reasonable cause—Appeal 
Full Bench Rulings.—ha appeal lies from the 
order of a lower Court deciding what is just and 
reasonable cause for admitting an application 
for review alter the prescribed ^:eriod of 90days 
has elapsed; and an appellate Court has power 
to look at the reasonableness or sufficiency of 
the cause assigned for admitting such review. 
Ss. 377 and 378 of Act VIII of 1859 must be 
read separately; the words “whether for re¬ 
jecting the application or granting the review 
shall be final,” applying solely to the applica¬ 
tion under s. 378 and not to the application 
under s. 377; and the latter section relates 
only to the question of the time at which the 
Court is first asked to review its judgment. A 
new exposition of the law by the High Court is 
not a just and reasonable cause for not having 
applied for a review within the period of 90 
days ; but. when a review has been properly 
granted, the case should be governed by any 
new exposition of the law which may have been 
laid down since tbe dateof the original decision. 
SHAMACHURN CHUCKERBDTTYV. BINDABUN 

Chunder Roy, B.L R. Sup. Yol. 892 = 9 W, 
R 181. VAvpt^^ 10 W.R. 26. 2 B.Ij.R.A.C. 
184, Nota = 10 W.R. 178. 13 W.R. 120. 8 C. 
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700; R., 11 7V.R. 22, 56, 197, 430. 12 W.R. 94. 
12 W.R. 154, 8 B.H.C.A.C. 44, 17 W.R. 163. 
18 W.R. 286.] 

(57)— Appeal—Calculationof period allowed — 
Reasonable ground for enlarging time — Review. 
--A petition of appeal is presented in time, if pre¬ 
sented within the time limited for appealing, ex¬ 
clusive of the time during which the application 
for a review of judgment was pending. The 
petition of appeal should be presented im¬ 
mediately after the application for a review is 
rejected. NaBBO KiSSEN SINGH v KAMINEB 

Daseb. B.L R Sup. Yol 349 = 2 W.R Mis. 33 
= Bourke A.O.C. 38. [F., 15 W.R. 71; R., 33 

C. 1323 = 3 G.L.J. 545 = 10 C.W.N 986 ] 

{58)~-Explanation for delay in presentation 
of, insufficient when based on neiv allegations 
first made in special appeal. —Asa reason for 
the Court’s excusing the delay in the presenta¬ 
tion of ibe application for review, in this case, 
tbe applicant alleged that soon after the deci¬ 
sion to be reviewed, he was engaged in collect¬ 
ing instances of a special custom of adopting 
a daughter’s son amoi g the Brabmins of the 
country. Such a custom, however, was set up 
only as a new case on special appeal and had 
not been raised in the Courts biliw. Tbe 
High Court held, under the circumstances, 
that no sufficient reason bad teen assigned on 
behalf of the petitioner for excusing his delay, 
that there was no reason to suppose that the 
best case that could be made for tbe plamtifis 
had not b en made in tbe Courts bi-low, and 
that, unless upon very strong grounds and 
under very special circumstances, tbe Court 
would not generally peimit a party to setup, 
during special appeal, any new case not set up 
for him in the Court oi First Instance or of 
Primarv Appeal. GOPAL NABRAR SAFRAY 
V. Hanmant GANESH SAFBAY, 6 B. 107. 
[R., L.B.R, 1893-1900, 618.] 

(69)— Application to sue as pauper — Review — 
Limitation. —Where an ^application to sue as a 
pauper was rejtcied as barred by tbe Siaiute 
of Limitation, and an application for review of 
the order was granted, and tbe pauper plain¬ 
tiff’s suit was decreed, hyld, that the applica¬ 
tion for review not having been made within 
90 days cf the order to which it referred, and 
no just and reasonable cause having been 
shown for the delay, tbe application could not 
be entertained, and tbe Court’s decision in tbe 
suit was without jurisdiction,— Quccre'. —When 
a Court refuses to allow a plaintiff to sue as a 
pauper, can an application for re%i'W of that 
order be entertamfd? Mahomed GaZI 

Chowdhry v. Srimati Dullab Bibi, 5 B. 
L R. 318, Note = ll W R. 22. [Diss , 5 B.L. 
R 316= 13 W.R. 439; R., 18 W.R. 286; D., 5 
B.L-R. 316.] 

(60)— Appeal—Dismissal for default — Review. 
— Where an appeal was dismissed for default 
for non-appearance of the appellant, and no 
application to set aside the order was made 
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within 30 days, the order becime final, and 
was not open to review. POUJOO SlNGH v. 

Mehtab Singh, 100 P.R. 1867. [P,, 92 P.R. 
1808 .J 

(On— Jurisdiction—Appeals filed beyond time 
— Kxcwie for delay—Lower Court's discretion, 
—The High Court is competent to look into 
the grounds given by a Judge for admitting 
an appaal after the period limited by the Civ. 
Pro. Code. Held, re a dec sion of the full 
Bench in 9 W.R. 181, to the efleot that a new 
statement of the law by the High Court was 
not a sufficient excuse for the delay in apply¬ 
ing for a review of a judgment, that it is still 
less an excuse for delay in appealing against a 
judi?m-»nr,. MOWRI BEWA v. SURENDRA 

Nath Roy, 2 B L R.A C. 184. Note = i0 W R. 
178 [F , 10 B H C. 397, 8 C. 251 ; Appr., 51 
P.R. 1871; i?.. 13 W.R. 120. 6 B. 304, 23 B. 
613; £).. 2 B.L.K.A.C. 181.] 

(621— Civ. Pro Code (Act XIV of 1882), 
s. 623 ~Review — Rules of the fligh Court, Ap¬ 
pellate side—Decision on review application by a 
single Judge, when the judgment sought to be 
reviewed was pronounced by a Bench-Prayer 
in review not asked for by respondent by way of 
cross-appeal. — Where the respondent to an ap¬ 
peal applied for a review of the Appellate Court, 
in respect of matters about wnich he did not 
appeal or file a memorandum of objections 
against the do ;reo of the Court of first instance; 
Held, that, as the review asked for was a review 
of the judgment of the Court of Aopesl, con¬ 
firming tho decree of the Court of first instance, 
nothing that was done or left undone while the 
matter w^s in the Court of Appeal can prevent 
a party from applying for a review of «ho judg¬ 
ment of tho appellate Court, provided his appli¬ 
cation is in id 1 oti a iy of f,h i grounds mention¬ 
ed in the Co le. An application for review of a 
judgment passed by a Bench of two Judges 
of tho High Court can be heard and finally 
decided only by a Bench of Judges, and not by 
ft single member thereof, though it is compe¬ 
tent for the latter to direct the application for 
review, i e., to direct that the judgment be 
reviewed AU\YALI*URATH RANDU BUR^YIL 
KUNHI MaY\Nv KAUTILXT ( HERKILADEN 
Ahmvi) Kuril HAJI. 2 Ind. Caa. 204. 

(^•d )—Court fee Review, application for— 
Application vresented on nineii-ih day —Eighty- 
ninthday, holiday -Court Fees Act. s. 14, sch, I. 
arts. 4 and 5 —Limitation Act (1877). s. 5 — 
Oenernl Clauses Act (X of 1897). s. 10—Qmeral 
principle. —An applioation for review of judg¬ 
ment presented on tho ninotieih day, as tho 
previous day was Sunday, should be stamptod 
With a fee leviable on the plaint or memorandum 
of appeal. (9 C.L.R. 479. 9 M. 134. R ; 6 W.R. 
19. 12 W R 24, P B..4 B.L.R. 3i. P.B.. Expl.) 
To such oases under the Court Foes Act, s. 6 
of the Limitation Aet of 1877 has no applica¬ 
tion- S. 10 of the General Glauses Act being 
applicable only to Acts of the Governor Gene¬ 
ral iQ Council and Regulations made on or 
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after the 14th January, 1887. is inapplicable 
to such oases. The general principle that a 
party may be taken to have done an act within 
the prescribed time, if be has done it on the 
first day t he C’urt is open alter the expiry of 
the holidays within wbioh the proscribed time 
terminated, is inapplicable in vif*w of s. 14 of 
the Court Pees Act. SAYRRa Bibi v. Bhut- 
NATH HaLDAR, 115 C L J. 505-15 lad. Gas. 
453. 

(64)— Review of judgment - Court-fee. —The 
stamp fee on an application for review of judg¬ 
ment must be calculated on the amount which 
would be obtained, if the review were granted, 
and not necessarily on the whole value of the 

suit. Proceedings. 16th January. 1872, 

7 M H C. App. 1 [Hot F., 6 A.L J. 2l6 

= 31 A. 294 = 1 Ind. Cas. 209.] 

Petition for review—Siamp-presentation— 
See 14 W.R.H.C. Rules, p, 11. 

Unsuccessful wif-j not entitled to alimony 
pending appeal nor f <r periol in which she is 
seeking review of judgment —See ACT XV OP 
1865. a. 33. 17 B. 146. 

See Ben act I OF 1895, S3. 19, 32, 33, 30 
C 6l9 = 7 C.W.N. 433. 

Special Judge — Power of—SeeBOM, ACT, 
XVII OF 1879. 8. 63. 15 B. 650. 

Of first Court’s order—Contrary ccnclusion 
—Finding that ptrty to suit is agriculturist— 
Disi-riot Judge — Assistant Judge —See BOM. 
ACT XVll OF 1379, S3. 73, 74, 19 B. 113. 

See BOM. ACT XVI[ OF 1879, s. 74, 19 B. 
116, F B. 

Agency Rules, No. XXXI—Order of agent io 
execution — Decree—Appeal to H gh Court- 
See Mad. act XXIV OF 1839, 26 M 266. 

Sale for arre »rs of revenue — D smissal of 
applioation lo so^ aside sale - R-avn w oy Collec¬ 
tor of his own order M idras Revenue Recovery 
Aot —Sc6 Mad. act II OF 1864, 6 M L T. 177 
= 3 Ind. Cas. 461 = 33 M. 65=19 M.L.J. 725. 

See Pun. act XVIII OF 1334, s. 70 (1) (a) 
(6). 170 P.L.R. 1903. 

Second application for—Disacre*'raent of the 
Civil and tho Revenue C^ouns—S ffic'ent cause 
f'f dolav within L mitition Act, s. 5—See 
Pun. act XVI OF 1887, ss. 77 (.3i ik), 82, 9 P. 
R. 1905 (RiV.»=65 P.L.R 1906. 

Order granting review, whoa appeal iA pend¬ 
ing-See APPEAL—General, 27 M 602. 

Court acting as arbitrator by consent of pir- 
ties—Decree—Review -Rr*mand — Apoeal—See 
APPEAL—General, 9 ind. Caa. 296. 

Order on apolioation for—when appeal lies 

from —See APPEAL-Orders 12 B» 171. 

Order granting review of judgment, appeal 
from—See APPEAL—Orders, 22 0.3,24 0. 
878. 
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Appeal against an order admitting review— 
Maintainability of review —See APPEAL—OR¬ 
DERS, 12 O G. 151-2 Ind. Gas. 834. 

See appeal-Orders. 18 A. 44 = A.W.N. 
1895, 151. 

Sec APPEAL TO Privy Council-Prac¬ 
tice AND PROCEDURE, 2 B.L.R. A.G. 264 = 
11 W R. 145. 

Agreement to be bound bv Court’s decision 
on local inspection—Award — Review — See 
ARBITRATION-GENERAL, 38 G. 421. 

S»e CIV.PRO. GODE, 1859, ss. 119, 148, 153 , 
6 M.H.G. 262. 

Of judgnaent—Limitation —See OlV. PRO. 
Code, 1859. s. 377, 2 A. 237. 

Insolvency proceeding—Setting aside of 
ex parte order—See CIV. PRO. CODE, 18S2, 
S3. 103, 350. 623. 7 C.L.J. 268. 

SeeGiV. Pro.Gode, 1908, s, 47, 101 P.L.R. 
1901 = 63 P.R. 1901. 

Order passed on review of previous order in 
execution proceedings—Appeal —See CiV. PRO. 
Code, 1908, s. 47, 0. XLVII, rr. 7, 9. 6 Ind. 
Gas. 483. 

Power of lower Court to review its wrong 
order—Civ. Pro. Code. s. 622—Interference by 
the High Court—See CiV. PRO. CODE, 1903, 
s. 115. 31 M. 414 = 5 M.L.T. 221. 

See Civ. Pro. code, 1908. 8. 115, 17 B. 

514. 

Order rejecling application for—Revision- 

See Civ. Pro. code, 1908, s. 115, o XLI, 
rt, 7. 9, 26 A. 572. 

Order rpjecting application for—Revision- 
See CIV. PRO CODE. 1908, s. 115, O. XLVII, 
rr. 7. 9. 1 A.L.J. 298 = A.W.N. 1904, 130 = 26 

A. 572. 

The ground for amending a decree on review 
must be something which existed at the date of 
the decree—See ClV, PRO CODE. 1903, ss, 115, 
114, 0. XLVII, r. 1, 4 M.L.T. 86. 

See CIV. Pro CODE, 1903, 33. 115, 114, 
O. XLVII. rr. 1.7. 9, 21 A, 152 = A.W N. 1899,1. 

Appeal dismissed for default—Application to 

restore the appeal also dismi.<sed for default — 

Second application for the same purpose— 
Appeal— See CiV. PRO. CODE. 1908. ss. 115, 
141, 104. 0. XLIII. r. 1, 7 P.L.R. 1900. 

Court overlooking an important plea—Review 
—See Civ. Pro. Code, 1908, s. 15I, 26 P.L.R. 
1911 = 9 Ind. Cas. 645. 

See CiV. PRO. Code, 1908, 8. 152, 0. XX, 
r. 6, 22 M. 364. 

See Civ. PRO. CODE. 1908, 0. IX, rr. 2. 3. 
O. XV, r. 4, A.W.N. 1883, 171. 

C. VIII—100 
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Of judgment — Whether available, when 
other remedies open—See CiV. PRO. CODE, 
1908,0. IX, rr. 3, 4, s. 114. O. XLVII, rr. 1, 2, 
33 P.R. 1909 = 44 P.L.R. 1909 = 31 P.W.R. 
1909 = 1 Ind. Cas. 900. 

Application for—Of judgment without prior 
application to set aside dismissal order —See 
C’lV. PRO. CODE. 1903, O. IX, r. 8, S. 114, 
O. XLVII. r, 1, 26 C. 598. 

Application for—Of an ez parte order by the 
legal representatives of a deceased party, main¬ 
tainability of—See Civ. Pro. Code, 1908, 
O. IX, r. 13, s. 114. O. XLVII, rr. 1, 7 and 9, 
9 O.C. 35. 

See ClV. PRO. CODE, 1908, 0. IX, r. 13, 
O. XVII, r. 2. 35 C. 1023, 

Setting aside ex parte decree—Review of judg¬ 
ment—See CiV. Pro. CODE, 1908, 0. IX, r. 13, 
O. XLVII, r. 1, 12 Bom. L.R. 886 = 8 Ind, 
Cas, 616. 

See CIV Pro. CODE, 1908, 0. XV, r. 4. 
8.114, 0. XLVII, r. 1. A.W.N. 1887. 105. 

Application to restore appeal made after 
expiry of thirty days—Application treated as— 
See Civ. PRO. Code, 1908 . 0. XVII, r. 3, 
0 XLI. r. 19. s. 114, 0. XLVII. r. 1. 7 P.L. 
R. 1910 = 6 Ind. Cas. 482= 124 P.W.R. 1910. 

Omission to decree pvrtition—Correction of 
judgment--Review—See Olv. PRO. CODE, 1908, 
O, XX. r. 3. A.W.N. 1881, 57. 

Not necessary when wrong words inadvert¬ 
ently used in judgment in describing property 
in suit—Corrections may be made on applica¬ 
tion under s. 20i of Civ. Pro. Code—See CiV, 
PRO. CODE. 1903.0. XX. r. 3. O. XLVII, 

r. 1, 8. 114, 40 P.L.R. 1903 = 49 P.W.R. 1908. 

Review of judgment—Application to bring 
decree into conformity with judgment —See 
CIV. PRO CODE, 1908, 0. XX. r. 6. ss. 152, 
114, O. XLVII, r. 1, A.W.N. 1893, 123. 

Application for—on the ground of fraud of a 
decree against a minor on compromise by guar¬ 
dian, maintainability of —See CiV, PRO. CODE, 
1908, O. XXXII. r. 7, s. 114, 0. XLVII, rr. 1, 
2, 3 C.L.J. 119, 

See Civ. Pro. Code, 190S. O. XLI, r. 4, 

s. 114. O. XLVII, r. 1, 86 P.L.R, 1904 = 47 P. 
R. 1904. 

A Court has no jurisdiction for reviewing 
its own decree, after dismissal of appeal there- 

from-See Civ. Pro. Code, 1903,0. XLI, r. 

11, s. 114, O. XLVII, r. 1, 4 C.L.J. 566. 

Refusal of power of appellate Court—See 
CiV Pro. code, 1908, O. XLI, r. 27, 9 Bom L. 
R. 671 = 11 C.W.N. 721 = 6 C.L J. 5 = 4 A.L.J, 
461 = 313. 381. 

Order of appellate Court directing additional 
evidence to be taken before itself—Subsequent 
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-1.—General— continued, 

order sending back case to Munsifi for taking 
evidence—ClV. Pro. CODE, 1903,0. XLI, 
rr. 27, 28. s. 99, O. XLlll, r. 2, s. i08, O. XLVII, 
rr. V and 9. A.W.N. 1887, 146. 

Order granting review—Appeal when lies— 
Power to interfere with such order on revision— 
See Civ. Pro. Code, 1908, 0. XLIIl. r. l (n), 

O, XLVir, r. 7 (a) and (6), s 116 (c), 49 P.W. 
E. 1911. 

Of award—See CiV. Pro. CODE, 1908. sch. 
II. rr. 20, 21, 9 C. 675. 

Dismissal of suit—Neither party responsible 
for—Appeal and review, c^sts of—See COSTS 

—Special Cases. A.W.N. 1881, 9. 

By a Chamber Judge, of Taxing Master’s de- 
oisicn —iSee COSTS-TAXATION OP COSTS 9 
Bom. L.R 983 = 32 B. 262. 

Application for—Court-fees payable on— 
See COURT Fees Act, 1870, s. 7, sch. I. 
arts. 4, 5, 4 B. 26. 

See Court Fees act. s. 14 and sch* I 

arts. 4, 5, 9 C L R. 479. 

Application for review affecting only portion 

of decree — Court fee—See Court Fees ACT, 

1870, sch. I. 9. 5, arts. 4, 5, 6 A.L.J. 215 = 
31 A. 294 = 1 Ind. Cas. 209. 

Of judgment after 90 days—Necessity for full 
stamp—See COURT FEES ACT, 1870, soh. I. 
art. 4. 7 C.P L.R. ill. 

Of judgment, application for— See COURT 
Fees act, 1870. sch. I, arts. 4, 6. 2 0.0. 


Court Fees Act, 1870. soh. I, arts. 
4, 5.91 F.K. 1805. 


Review of judgmeot—Suit in forvia pauperis 
Non liability to Court-fee—See COURT FEES 
ACT, soh. I, arts. 4 and 5, 20 A. 410. 

5, A.W.N. ]^98. 212. 


Financial Commissioner’s power of roview- 
bis predecessor’s order— See CUSTOMS - 
PUNJAB-ADOPTION. 3P.W.R. 1908, Rev. 


romed> —See DECREE— 
15^C^2n™‘'^ AMENDMENT OF DECREE. 


See Decree— 
OF. 5 N.w.p. J34. 


Decree, 


CONSTRUCTION 


Right to ohallonga validity of decroo in —See 

Decree-Miscellaneous. 2 C.L J. 508. 

See Execution of decree—applica¬ 
tion FOR EXECUTION AND POWERS OP 
COURT, 15 B. 370= P J. 1890. 336. 


Decree admitted to bo fully satisfied 
Mistake— Review—See EXECUTION OF 
CREE-MISCELLANEOUS, 6 Ind. Gas. 148. 

See Execution of decree—Misoe 

LANEOUS, A.W.N. 1899. 17. 


Re\lew —continued. 

-1.—General—confinwed. 

Application for setting aside ex parte decree 

— Period of limitation expired — Right to 
obtain review of judgment—Review when can 

be asked for—See EX PARTE DECREE, 13 Ind. 
Cas. 318. 

Of judgment—Grounds for admission—Subse¬ 
quent ruling of High Court—See FULL BENCH 
RULINGS, 6 A. 292 = A.W.N. 1884. 89. 

Order of a District Judge under s. 7 of the 
Guardians and Wards Act. whether open to— 

See Guardian and Wards act, 1890 
8S 7. 47. 48. 143 P.R. 1906 = 12 P.W.R. 1907 
= 105 P.L.R. 1907. 

Petition for—Heard by four Judges of the 
Agra Suddec Court —All four Judges equally 
divided in opinion The same beard by the 
Chief Justice of N W.P.— See HIGH COURT, 
JURISDICTION OF—Calcutta, 15W.R.P.C. 
16 = 6 B.L.R. 263=13 M.l.A. 585. 

Of judgment—Mistaken admission on a point 
of law, when constitutes a ground for—See 

Hindu Law—Stridhanam, 6 N.L.R. 3= 

5 Ind. Cas. 426. 

Jurisdiction to try question of o'^mpetenoy of 
Court granting- Of judgment— See JURISDIC¬ 
TION OF CIVIL Courts. 5 0.G. 104. 

Judgment—Senior Judge of D-vision Bench 
rejecting review — Appeal — See LETTERS 

Patent, high Court, 1865—Calcutta, 
3. 16, 4 B.L.R.A.C. 10 = 12 W.R. 459. 

Difference of opinion between Judges in— 
Ground for appeal—See LETTERS J’ATENT, 
HIGH Court, i866-Calcutta, s. 16, lOC. 
108 = 13 C.L.K. 286. 

Refusal by a single Judge of High Court to 
review appeal judgment of Divisional Bench, 
whether appealanlt— See LETTERS PATENT, 
HIGH COURT, 1865—Calcutta, s. 15, 9 0. 
W.N. 502. 

See Letters Patent. High Court, 1865 
-Madras, s. 15, 9 M. 253. 

See Letters Patent, High Court, 1865 
—N.W.P., s. 27, n A. 17€ = a.W.N. 1889, 27. 

See Limitation act, 1908, s. 4. 4 B.L R. 
32. P.B. = 12 W.R. 21. . 

Whether presentation of an application for— 
Is a ' sufficient cause * for delay in presenting 
an appeal—See LIMITATION ACT, 1908, ss 4 

6 5. 3 C.L.J. 645 = 10 C.W.N. 986-33 0,1323. 

When application for, is bona Whether 
sufficient eau^^e for not appealing within time 

— Sre Limitation act, 1903, ss. 4, 6,10 C.L. 
J. 39 = 2 Ind Cas. 961. 

Appeal —Exclusion of time taken up with— 

See Limitation act. 1908. ss. 4.6.15 0.249. 

See Limitation act, 1908, sa* 4. 6, U M. 
81. 

See limitation Act, 1908, s. 5, 13 0. 69. , 
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i?ev/ew'—continued. 

-1,—General— contintied, 

Bejeotion of review application—Subsequent 
delay in filing petition for revision—Effect— 
See Limitation act, 1908, s. 5, 140 P.L.R. 
1911 = 10 Ind. Cas. 129. 

See Limitation act, 1908, s. 5, 183 P.R. 
1888. 

Time occupied by—Exclusion of— See LIMI¬ 
TATION ACT, 1908, s. 14, 30 C. 632 = 7 C.W.N. 
550. 

See LIMITATION ACT, 1908, arts. 181, 182, 
10 M. 66. 

Judgment not providing for costs of prepara¬ 
tion of decree in partition suit—Application to 
the Court for such costs, nature of—Applica¬ 
tion for amendment of d*cree, nature ot— See 

Limitation act, 1908, art. i82—General, 
10 G.L.J. 467= 3 Ind. Cas. 391. 

Jurisdiction of Court to—Its own order when 
an appeal can be laid—See LIMITATION ACT, 
1908, ART. 182—APPLICATION IN ACCORD¬ 
ANCE WITH LAW, 1 M.L.T. 113 = 28 M. 396. 

See Limitation act. 1908, art. 182 — 
Period from which limitation begins 

TO RUN, 6 W.R. Mis. 45,4 A. 157 = A.W.N. 
1881, 152. 

See Limitation Act. 1903, art. 182 — 
Step-in-aid of execution, 16 W.R. 266. 

See LIS PENDENS, 56 P.R. 1896. 

See Minor—Suits by and against 

MINORS. 19 B. 571. 

See Mortgage—Redemption, 5 C.W.N. 
83. 

See Partnership — Suits relating to 
partnership, 5 W.R. P.G. 76. 

Procedure when decree omits to provide for 
payment of Court-fee due lo Crown— See 
Pauper APPEALS, 13 A. 326 = A.W.N. 1891, 

97. 

Of judgment, wrongly so called — High 
Court, when would interfere — See PRACTICE 
AND PROCEDURE, A.W.N. 1881, 105. 

See PRACTICE PROCEDURE, 16 B. 

511. 

See PRIVY COUNCir., PRACTICE OF—CON¬ 
CURRENT JUDGMENTS ON FACTS, 6 B.L.R. 

648, P.G. = 15 W.R. P.G. 23. 

See Privy Council. Practice of-Spb- 

CIAL LEAVE TO APPEAL AND TO DEFEND 
APPEAL, 27 C. 333. P.C. = 27 I.A. 79 = 40. 
W.N. 203. 

Of judgment of Small Cause Court—See 

Provincial Small Cause Courts act, 
1865, 8. 21, 6 B L.R. 3S8. 

See Provincial Small Cause Courts 
AOT, 1865, s. 21, 6 B.L.R. 390‘N. 


/Review—continued, 

- 1, — General — concluded. 

Application for—8. 25, Act IX of 1887— 
Powers of High Court—See PROVINCIAL, 
Small Cause Courts act, 1887, s. 25. 
6 M.L.T. 73=19 M.L. J. 56 = 2 Ind. Cas. 
488. 

See RECEIVER, 21 B, 328. 

Review of order on review—Second review 
— Whether allowed— See ReS JUDICATA— 

General. 26 P.W.R. I9ii. 

Review of consent decree refused—Fresh 
suit, if lies— Res judicata—See RES JUDI¬ 
CATA—ADJUDICATIONS, 13 C.W.N. 1197 = 10 
C.L-J. 420 = 2 Ind. Cas. 129. 

Decree passed on compromise entered into 
by pleader—Application for review of compro¬ 
mise-decree on the ground that pleader bad no 
authority to compromise—Rejection of applica¬ 
tion— Fresh suit to set aside cmprcmise-decree, 
whether maintainable— See RES JUDICATA— 

Miscellaneous, lO C.W.N. 629 = 2 c.L.J, 
608. 

See Res Judicata—Relief not grant¬ 
ed, 4 B.H.C.A.G. 81. 

Point not raised in the lower Court even in 
an application for a review, whether can be 
raised in revision— See REVISION—GENERAL, 
8 M.L.T. 85. 

See Revision—General, 45 P.L.R. 1901 
= 54 P.R. 1901. 

District Judge can. under 3, 73, Village 
Courts Act, 1892, review Village Munsifi’s de¬ 
cree—See Sanction to prosecute, 6 a L. 
J. 796 = 6 M.L.T. 98 = 10 Cr. L.J. 437 = 3 Ind, 
Cas. 966. 

See SMALL Cause Court, Mofussil— 
Jurisdiction of—1‘ractice and proce¬ 
dure of. 13 M. 173, F.B,, 8 C. 287 = 10 C.L. 
R. 275. 

Order setting aside erder granting review 
Second appeal from— See SPECIAL OR SECOND 
APPEAL-APPEAL AGAINST ORDERS WHEN 
LIE AND WHEN NOT, 24 C. 319. 

Review petition allowed to be presented to 
the lower appellate Court when it is discovered 
on second appeal that there is fresh evidence— 
See SPECIAL OR SECOND APPEAL- PRACTICE 
AND PROCEDURE, 5 Bom. L.R. 615 = 28 B. 
4- 

See SPECIFIC Relief act, 1877, S. 9, 
4 M. 217. 

Review when lies—See SUCCESSION CERTI¬ 
FICATE ACT, 1860, S8. 5, 6, 1 A. 287. 

See SUPERINTENDENCE OF HiGH COURT, 

2 B.L.R.a C. 181 = 11 W.R. 56, 6 B.L.R. 
316 = 13 W.R, 439. 

For coats—Court-fees on value of whole suit, 
necessity for— See VALUATION OP SUITS, 
C.W.N. 292. 
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Revie w —continued. 

-2 —Grounds for Review. 

{D—General principles-Decree, setting aside 
of, can be only by application jor revitio or 
by sfiil — There are only two courses provided 
by the Civ. Pro. Code, for the wetting a^ide of 
a decree; and they are (1) a review under 
s. G«id, Civ. Pro. Code. 1882 ; or (2) a separate 
SUIT, under s. ll, Mirah R\himbhoy v. 
KBHMOOBHOY HaBIBHOY. 15 B. 694. [/?. 

19 B 571. 3 C.L.J. liy, 37 P.R. 1903, 13 c! 
W.N. U97-10 C.L.J. 420 = 2 Ind. Cis. 129.] 

(2) Review when can be granted — Old points 
and new points. —As to granting a review, all 
that 1 he Court has to consider is, whether it is 
necessary to correct any evident error, or is 
otherwise requisite for the ends of justice ; and 
a review miy be granted on pomes already 
discussed and decided at the original hearing of 
the case, as wail as on new points. KvLUoiri 
BHIWAJI V. VISHRAM MaHWAJI, 1 B. 543. 
(6B L.R. 126. F.) 

{3)—Review —Nature of the remedy.—U\e 
only whore a party is affected and bjund by the 
order reviewed against, and when he has a right 
to be heard in the matter, that he can Apply 
for review, but noi otherwise. SlHDAU HOY 

V. Rameswah Singh. 15 C. 166. 

A 

y 

(4) -Civ. Pro. Code, 1832, s. ^^--Review of 
judgment Any other suffieUnt reason.'" — 
This section gives a much m ire extended p^wor 
of review than that existing in England. The 
words * or for any other suffioient ^ol'^oQ ” 
moan that the reason must bo one sufficient to 
the Court or to the Judgo b •fore whom appiica- 
cation for review is made, sn-i are not limitel 
to the discovery of new and important matter or 
evidence, or the occurring of a mistake or error 
apparent on the record. Whether or not there 
is in such cases “any other sufficient reason ” 
may depend on a question of law. or upon a 
questii*n of fact, or upon a mixed question of 
law and (act. AMIK H\SSAN v. AHMAD Ali 
9 A, 36 (3 I. A. 221, R.) f/i .u B R. 1892 -ISys! 
Vol. 11. 153, 11 O.P.L.R. 41.] I 

(5)-Ciy. Pro. Code, s. 623—“ Any 

other sujfinent renso7i '*—Omission to give notice 
—Application forreview^Notice to show cause — 
Rmht to 6e;7in.—Where a notice of reference to 
a Full Bench was not given to the respondent, 
and, inconsequence, the respondent was absent 

at the bearing, a review of the Pull B nch was 
granted, on the ground that the absence of 
the respondent at the hoiring came within the 
words “anv other sufficient reason,’* in the 
section. Tbo pirty opposing an application 
for review of judgment U ts the right to begin, 
where a notice to show cause why tbo applici- 
tion should not be granted his been issued to 

him Ghansham Singh v. lal sinqh 9 

A. 61, F B. 

{^)-Review of judgment, on application made 
within 90 days—Appeal.—\ Court has the 
power, for any reasons that it may consider 
good and sufficient to grant a review ; and if 
the application is made within 90 days, the 


Review —continued. 

-2.—Grounds for Review—continued. 

Court’s estimate of those reasons cannot be 
interfered with by an appellate Court. The 
procedure does not change merely because 
there is a change (during the 90 days) of office 
incumbenis MUSSAMUT MOSTOORA v 
ABLAK Roy. ll W.R 197. (9 W.R. 181 F B * 
10 W.R. 42. D.J [R.. 8B.H.C.44.] ** 

(1)—Review of judgment—Time—Further 
investigation — Grounds—Time for o6faming 
copies.—An application for a review of judg. 
ment. if presented out of time, can be admitted 
only when there is special and sufficient cause 
for the delay. Nor can it be admitted merely 
for the purpose of having a further investigation 
in the absence of anything to show that the 
further evidence sought to be adduced, might 
not have been produced at the original trial. 
The time for obtaining copies of judgment 
ehouli Qot be allowed in applications for review. 
Jhubhoo S.AHOO V. Mussamut Jusoda 
Kooer. 17 W.R. 230. 

f8(—*4pp/*cnfio« for review of judgment— 
Want of jurisdiction not pleaded in lower 
Courts, whether could be admitted by Cnief 
Court as a good grouai for review. —This was 
a suit on the part of a reversioner to set aside a 
mortgage by a widovy. (n the lower Courts, 
DO plea of want of jurisdiction wis advanced 
by either partv, but after the plaintiff’s appeal 
to the Chief Court had been dismissed by a 
Judge in Chambers, the plaintiff, for the first 
tiioe, in an application for review of judgment, 
urged the ground that the first Court had no 
jurisliction to try the suit, Held, without 
deciding whether the plea advanced was correct 
or otherwise, that it was not one to be admitted 
at the stage of second appeal, especially having 
come as it did from the plaintiff, himself, 

maratib Kh an v. Musst. Moujo, 94 P.R. 
1882» 

whstt QVdHtdbls^^Fresh 
Act Vll of 1859, s. 365.—Where iho lower 
appellate Court admitted a review with the 
object of taking into oonsideration a material 
issue which it had omitted to consider at the 
trial : Held that, having admitted the review on 
grounds independent of fresh ovidouco, it was 
competent for the Court, under s. 355, Act VIII 
of 1359. to admit fresh evidonoi. if required, to 
enable it to pronounce a satisfactory j-idgment, 
or for any substaiuial cause. BiHARI LAL 

TR.AIEAKHOMAYIBARMANI, 

3B.LR. A C. 346 = 12 WR 323. (3 B.L.R. 

M.I.A. 345, 1 w R. 228, 
3(8, A.) [A., 12 W.R. 461, 11 0.139.] 

VIII of 1859, s. 376 
Dismissal of suit and special appeal — Disco- 
very of new evidence thereafter -Application for 
review of judgment-Court to which application 
0 be made.—Whero, after the dismissal of a 
suit for want of ovidooco and the confirmation 
thereof in special appeal, the wanting evidence 
was disoovored, the plaintiff could not apply to 

Court for a declaration that the Court 
of hrst instance was at liberty to take into 
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Review—continued, 

•^—2. —Grounds for Review—coniinued. 

consideration the fresh evidence. If, under 
s, 376 of Act VIII of 1859, the plaintifi was 
entitled to obtain a review of judgment, the 
proper Court to apply to was the Court in which 
the suit was brought. Ex parte BASHIYA- 
GARULU NaYaDU. 1 M.H C. 254. [F., 6 B. 

H.C.A.C. 68 ; Appr., 18 M. 480 ; R„ 9 W.R. 
301.] 

(11) —vni of 1859, ss. 376 & 378.—If an 
important document, filed with the plaint and 
afifcoting the merits of the case, is not taken 
issue upon and is ignored by the Judge, a 
review under Civ. Pro. Code, 1859, as. 376 and 
378 may be granted. MAHADEVA RAYAR v. 
BAPPANI, 1 M. 396. 

(12) — Application for review—New evidence 
— Admissibility. —Documents which were avail¬ 
able to a certain person and which he might 
with diligence, have obtained and filed at the 
time of trial, cannot be admitted in evidence 
on bis application for review of judgment. 

Brojendro Coomar Roy Chowdhry v. 
MR. J.P. WISE, 19 W.R. 130. 

(13) —Review—Grounds.—In applying for a 
review, it is not suflScient for the applicant to 
make an affidavit that he was not aware of 
the existence of a document filed by the other 
party ; the law requires that he also showed 
due diligence and made inquiries to ascertain 
its existence, and found that it was not avail¬ 
able. SITA NATH GHOSE V. SHAMA SUNDARI 
DasI. 8 BL.R. App. 37 Note=14 W.R. 28. 
[F.y 8 B.L.R. App. 34 = 16 W.R. 7.] 

(14) — Review—New evidence—Applicant to 
have no previous knowledge of existence. Where 
a review is applied for on the ground of the 
discovery of new evidence, the applicant must 
satisfy the Court that the evidence tendered 
was not within the knowledge of the applicant, 
or could not be adduced by him at the tirne 
when the decree was passed and that it is 
prima facie evidence in the case. RamDHAN 
Chuckerbutty v. jainarayan Panja. 8 B. 
L R. App. 36, Note = l2 W.R. 536. [F.. 8 B. 
L.R. App. 34=16 W.R. 7.] 

(15) — Proof that evidence was not before 
available. —'Beior 0 0 . review can be granted upon 
the ground of the discovery of new matter, it 
must bo stated in the petition and prov. d that 
the new matter was not within the applicant s 
knowledge, or could not be adduced at the time 
when the decree was passed. DWARAKANATH 

Chowdhry v. kishenlall Chow'dhry, 
Marsh 553 = 2 Hay 650. 

(16) — Nature of evidence—Civ. Pro. Code, 
1859. s. 376 —The new evidence referred to in 
8, 376, Act VIII of 1859, is evidence that would 

probably alter the decision of the Court. The 
affidavit on which an application for review is 
grounded must state what the new evidence to 
be relied on is : in such an affidavit, no reliance 
can ba placed on a statement of belief of good 
defence on the merits, but the facts to ne relied 


Review —continued. 

-2.—Grounds for Review— continued. 

on as such must be set out. DhunSOK 
Dass V. Hurry Baboo, Bourke 0. C. 115. 

(17)— Civ. Pro- Code, VIII o/1859, s. 376 
— Review—Evidence not available—Legality of 
admission of review — Special appeal — Rent 
suit for sum below hundred rupees—No odjzidi- 
cation — Ben. Act VlII of 1869, s. 102.— Suit 
for rent. —During the pendency of the suit, ibe 
plaintiff applied to the Court for a postpone¬ 
ment of the case, on the ground that the copy 
of certain Jumabundeo papers for which he 
had applied to the Collector had not been ob¬ 
tained. The Court, having refused the appli¬ 
cation, gave a modified decree. Plaintiff 
obtained a review of judgment after be got the 
copy and a decree was passed in full. The 
District Judge, on appeal, holding that the 
review had been wrongly admitted, inasmuch 
as the application for adjournment did not 
mention that the plaintiff was previously un¬ 
acquainted with the fact of the existence of 
such document, reversed the review decree and 
confirmed the original decree. Held that, 
under s. 376 of Act VIII of 1859 a party, who 
discovered new matter or evidence which was 
not within bis knowledge or could not be 
adduced by him at the time when such decree 
was passed, could apply for a review of judg¬ 
ment. In the present case^ the plaintiff did 
not apply on the ground of having discovered 
new matter or evidence which was not within 
his knowledge, but on tbeground that he knew 
of the existence of the new matter or evidence, 
that he applied for a copy of it, that the Col¬ 
lector did not furnish him with a copy in time 
to file it. Therefore, under s. 376 of the Code, 
the review was properly admitted. In the 
above case, a special appeal lay to the High 
Court, though the sum claimed was less than 
Bs. lOO, as the District Judge bad not come to 
any determination at all on the erroneous 
supposition that the review was improperly 
admitted. GOOR Dyad ROT v. DEKA NoON- 
YA, 22 W R. 446. 

118)—Ground other than error ofl'iw or dis¬ 
covery of 'new evidence.— Order under Registrar 
tinn Act, J871 — Under the Civ. Pro. Code of 
1859, it was competent for a Judge to entertain 
an application for review on grounds other than 

error of law or of discovery of new evidence. 

• 

N B. —In this case the Officer admitting the 
review was different from the one who passed the 
order sought to be revit wed. An order rejecting 
an application for registration, under s. 76 of Act 
VIII of 1871, was one in the nature of a “decree” 
so as to admit of a review. In the matter of 
the petition of HaDJEE ABDOOLDAH. 2 C. 131, 

P. C.=3 I A. 221 = 26 WR 50 = 3 Sar. 221. 
(Disc.. 6 0. 236 = 6 C.L.R. 549, 2 M. 10; Appr.^ 
10 M.L.J. 134; D , 15 C. 166 ; R., 9 A, 36.] 

(19)— Review of judgment—New document— 
Discretion. — A review of judgment on the 
strength of a new document not produced at the 
first bearing, can be allowed even though the 
applicant fails to satisfy the Court upon legal 
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Review —oontioued. 

- 2. — Grounds for Review— continued^ 

eviclenoe that tho existence of that document 
was not known to him then, especially when 
there were several other grounds for admitting 
snch review. HURO GoBfSD PAL v. HURO 
SOONDAUEE CHOWDHRAIN, 18 W.R. 316. 

(20) ^Permission to withdraw second appeal — 
Review on n>>w evidence discovered-Civ Pro. Code 
{Act X of 1R77), s G23—The last paragraph of 
s. G23 of the Civ. Pro, Code, indicates that it is 
the pendency of an appeal preferred by the party 
and nothing else, which stands in the way of his 
application for review. It is however just and 
reasonable and in accord inc? with prtctice that 
a party who has discovered fresh evidence, soon 
after he has presented his second appeal, should 
be allowed by tho II gh Court to withdrasv 
such appcil, so that he may apply for a review 
to the lower Court which alone could con'^ider 
his new evidence. PANDU v. DEV.Jf, 7 B 287. 
[Ti . .30 B. G25==8 Bom L.R. 842 ; D.. 18 M. 
480.] 

—Judgment of Chief Court on second 
appeal—Suhseguent discovery of new evidence 
by respondent -Application for review —Cit^. 
Pro. Code, Act X of 1877. s. 623 —Under s G23 
of Act X of 1877, a review can be granted of a 
judgment pissed upon a second appeal, on tho 
ground thit tho respondent has discovered new 
an^ important evidence since the decision of 
tho appeal, his inability to produce such evi¬ 
dence before not arising from any want of due 
diligence on his part. Neither the terms of 
8. G23 nor any provision in Ch. XLIt of the 
Code precluded tho Court from granting an 
applica’ion by a respondent for review of tho 
decree passed on second appeal bised on tho 
ground of discovery of new evidence. In tho 
case of respondent in second appeal, the ques¬ 
tion does not arise on his applioation for review 
of tho judgment passed by the Court of second 
appeal, which would arise if a similar applica¬ 
tion were mide by the appellant, viz», whether 
the grounds stated in tho application would be 
admissible as grounds of appeal undnr s. 5S4 
of the Code. Tho appellant who is dissatis¬ 
fied with the decree of tho lower appellate 
Court would only ask for tho interference of the 
Court of second appeal on those grounds ; ho 
can only urge them on the Court which passed 
the decree by applying to it for review of judg- 
msnt. A respondent who has got a decree in 
his favour, in tho lower appellate Court, could 
not apply to that Court for review of judgment 
as ho could not say that ho considers himself 
aggrieved by the deoree. If tho existence of 
the new and important evidence which would 
have supported the decree of tho lower appellate 
Court was unknown to the respondent at the 
hearing of the second appeal notwithstanding 
exorcise of due diligence by him, and has 
become known to him only after tho decree of 
the lower appellate Court has been reversed, tho 
decree by which ho is aggrieved is that passed 
by the second appellate Court, and his only 
moans of getting such evidonoo heard is to 
apply to that Court for review under s. 623. 


Review —oontinued* 

-2.—Grounds for Review—continued. 

Lala Mal V. GuLAM Muhammad. 145 p r 

1882, F B. 

(221—Ciu. Pro. Code, 1882. 623—Review 
—Discovery of fresh evidence—Power of Righ 
Court to review its judgment in second appeal.— 
Per Subramania Aiyar, J. —It is open to the 
High Court to entertain an application for review 

. il on the ground of discovery 
of fresh document iry evidence even if it were 
otherwise, where the order granting the|review is 
granted after notice to the other party, the order 
cannot be said to be ultra vires and is bindiog 
on the party against whom it is passed. -Per 
Davies. J. —Tho High Court cannot entertain 
an application for review of its judgment in 
second appeal on tho ground of discovery of new 
and important evidence GULAM Mahade y. 

Ramakrishna Mudaliar, 10 M L j 134, 

(23 )—Special Appeal—Discovery of new matter 

R view —Practice — Withdrawal of special 
app 'al - Revieio by lower Court. —The High 
Court, when aitiing in special appeal, has not 
ordinarily any power to determine questions of 
fact. Where the Court is askei, on reyiew of 
its decree made in special appeal, to set aside 
tli4t decree on tho discovery of new evidence, it 
could not make use of that new ovideooe, for 
the purpose of altering any of the findings on 
questions of fact by tbo District Court. Nor 
would the discovery of new evidence subse- 
quently tc the making of the deoree of the 
District Court be any ground of special appeal, 
although it might be a gO'*d ground for an 
applicition to tho District Court for a review 
of its deoree, provided no .special appeal shall 
have been admitted by tho High Court, Where 
tho new evidence, on which tho review is 
sought is evidence of facts which might nff ot 
tho jurisdiction of the Court in sp*icial app^al^ 
such a cise would be peculiar and possibly 
might constitute an exception to the general 
rule which wo have now laid down. Quare 
Whether tho Court ought, in such a case, to 
review the decision mido in a special appeal? 
Pleaders should bo careful to advise their clients 
not to prefer speci-il appeals where tbo proper 
remedy is an application to tho District Court 
for a review of its jadgnunt. When new 
evidence is discovered, the proper course for the 
appellant to adopt is to ask leave to withdraw 
his special appeal, and to apply to the lower 
Court for a review of its ju Igmont. NA VABHAI 
VALIjABGDXSS V. Nathauhai Haribhai 9 
B H C. 89. [F..9 B.H 0. 233. 7 B. 287 ; R.. 29 
B. 4=5 Bom. L.R. 615, 30 B. 625=8 Bom. 
L.R. 842.] 

(24)— Special appeal — Discovery of fresh 
evidence after admission —Proper procedure— 
Review. —Where fresh evidence is discovered 
since the admission of a special appeal, the proper 
course is to dismiss the spcciil appeal, in order 
to enable tho special appellant to apply for a 
review of the lower aoDoliato Conn’s julgment, 
Fanduranq SADASHIVv. MORO VaSUDEV, 

6 B.H C.A.C, 68. [Dws.. 9 B.H.O. 89.] 
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/?evyeiv—continued. 

-2. —Grounds for Review— continued, 

(25)— Cw. Pro, Code (4ctVII[ of 1859), s, 
Z'ib — Additional evidence, admission of,in appeal 
—Discretion of Court — Review. —Under s. 335. 
Act VIII of 1859, an appellant is not entitled to 
produce additional evidence, but tbe appellate 
Court may, if it thinks fit. admit it. The 
proper coa^^e for the appellant, where his appli¬ 
cation for the admission of addirional evidence 
is rejected, is not to prefer a special appeal to 
the Jud^e, but to apply to him for a review of 
his order. Ram LALL v. RUNG LalL, 17 
W.R. 47- 

(’26) —Admission of revieto —Grounds—Error 
—Additional evidence- — An error bj a Judge as 
to the subject of a certain dagh in a Government 
Halabadee chiita, is sufficient to justify him in 
entertaining a review. Held further that, at 
the time of review, the applicant may produce 
additional evidence which was not originallv 
neces^sary to prove his claim. GUNESH RAM 
SURMAH v. ROHINEB DOSSEE. 14 W.R 236. 

(27) — Review of judgment — Error on point of 
law, whether su^lcit'Ut ground.--ko error on a 
point of law is a sufficient ground for review of 
judgment. KOH PuH v. MOUNG TaY, 10 W. 
R.143. 

(28) —Second appeal^Review of judgment in 
second appeal—Error of law — E'roneous find¬ 
ing oj fact — Jurisdiction — Budahxst Law — 
Husband and wife—Husband or wife dealing 
singly with joint property - Presumption — k 
review in second appeal might be granted if 
there is an error of law on the face of the ju Ig- 
ment, or. where the decision of the Couru has 
proceeded upon a mistaken view of the law. 
^4 C 627, F.) A review should not be granted 
for the purpose of allowing the parties to re¬ 
argue the case upon the evidence upon the 
chance of throwing doubt over tbe decision 
already passed. (24 W R. 186, 25 W.R. 324, 
F.) A Court of second appeal has no jurisdic¬ 
tion to entertain a second appeal on the ground 
of an erroneous finding of fact, however, gross 
and inexcusable the error may seem to be, 
where there is no error or defect in the proce¬ 
dure. The finding of the first appHllate Court 
upon a question of fact is final, if thit Court 
had before it evidence proper for its considera¬ 
tion in support of the finding, (18 C. 23, F) 
Where the parties, a Buddhist husband and 
wife, begin by acting jointly with respect to 
the property owned jointly by both, it is a 
question of fact as to whether the wife or 
husband was a consenting party when deiling 
singly with the same property hereafter. In 
cases where they are still living together, the 
presumption would be that one was acting as 
agent for the other. The presump'ion is, there¬ 
fore, that the wife con'seuts to the acts of her 
husband as long as tbe marriage coniinues, 
but this presumobion may bo rebutted. R M 

. M.S. SOOBRAHMONIAN ( HETTY V MA HNIN 

Ye L B.R. 1893 -1900,568 ffi.. I L B.R. 11, 
3 L.B.B. 66, L.B.R. 1893—1900, 675; £>.. 2 
L.B.R. 324.] 


^evVew'—continued, 

-2,-—Grounds for Review—confinw^d, 

(29) — Act X of 1877. s. 623— Error in law in 
judgment whether svfiicient reason for review — 
Erroneous grant of review—Appellate Court if 
competent to reverse decree passed on rev ew — 
Error not affecting merits of case or jurisdiction 
of Court. —It cannot be laid down, as a matter 
of Uw, that an appliciti.m for review made 
upon the ground of error in law in the judg¬ 
ment to he reversed, is not based upon a suffi¬ 
cient reason for revi'^w within the meaning of 
s 623 of the Giv. Pro. Code, so as to justify a 
reve^^al of the final order passed upon review. 
Even if it be conceded ihat the proper pro¬ 
cedure in order to correct a positive error in 
law is by vvay of appeal rather than review, and 
that an order admitting a review for this pur¬ 
pose, is for the above reason erroneous, still as 
it is an error not aflecting the merits of the 
case or the junsdicti »n of the Court, it is 
outrary, to the express prohibition in s. 678 of 
the Code, for an appellate Court to reverse the 
decree subsequently passed merely on the 
ground that the application for review ought 
not to have bsen granted. HIRA v. MUSSAM- 

MAT Malo, 128 P.R. 1881. 

(30) -Ciu. Pro. Code, 1882, s- m^—Beview 
on ground of error m law—Maintainability .—^ 
The Court has jurisdiction to entertain an 
application for review of judgment on the 
ground that the judgment wis wrong in law. 

Muthusami PILLAI V. Srinivasier, 12 M. 
L.J. 194. 

(31) — R( view—Evident error or omission — 
Special appeal —0>ant of revieto —Ntw evidence 
—Mode of hearing. —If the Court to which an 
application f )C a review of judgment is made 
be of opinion that ih'^ review desired is neces¬ 
sary to correct an evident error or omission, or 
requisite for the ends of justice, aod if there be 
m itter before it upon wuich it may come to 
that opinion, an order admitting the applica¬ 
tion cannot be the subject of special appeal In 
the trial of a case after it has been re-opened 
by the admission of an application for review, 
the Court can admit evidence which has come 
to the knowledge or within the reach of the 
applic mt since the first hearing. It is not ne- 
cessirv that the new evidence f-o admitted must 
ba sufficient per se to show that the previous 
decision is wrong or such as to cause over¬ 
powering balance of evidence. The Court should 
consider the case with the new evidence in the 
same way as the Cise would have had to be 
coU'idered before, i.?., the case is to be heard 
an if it were being originally heard with the 
material then before the Court. SaHABJAN 
BiBEE V. SYUD SuFDAR ALI, 22 W R. 258. 

(32) -Judgment based on overruled decision 
— Sofiiiient ground for review —Where a deci¬ 
sion was based on a case reported in tbe I I..R. 
series but which had been overruled by a Pull 
Bench before tbe date of the decision, though 
it was reported subsequently, there was suffi¬ 
cient reason for a review of the jade merit, parti¬ 
cularly when the effect of the judgment was. 
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Review —continued. 

— 2.—Grounds for Review— continued, 

on a technical point,to go against what the lower 
Courts had found to be on the merits of the 
ca^e. KOOAR LALL v. RUKMA BaI, 11 C P. 
L R. 41. (9 A. 36. 14 G, 627, 7 M. 307, 10 M. 

357, F.) 

f3''il —Practice - Omission to try point urged — 
Mistake—Review — No special o^eaZ.—Where 
a Judge refuses to try a point which he ought 
to try and which was urged before him, that 
will be a very good ground for special appeal. 
But where thare is an omission to try any point 
from mistake, the non-decision on that point 
forms no good ground for special appeal. The 
proper course is to apply for review to the Judge, 
and if he refuses to admit a review, an applica¬ 
tion to the High Court may be m^de. J. P. WISE 

V. HURO LALLGIUEE GOSSAIN, 16 W.R. 130. 

(34) — Practice —Omission by Court to try point 
urged—Duty of pleader — Review. —When a 
point is urged before the Judge and the Judge 
has omitted to try it, it is the duty of the 
vakeel who urged that point before the Judge 
to go before him after the decision and to point 
out to him that he has omitted to decide the 
point. If necessary, an application for review 
may be filed. The Judge can then determine 
that point and pass orders upon it. HUSSUM 
ALI CHOWDURY V. Nassirooddeen, 16 

W. R. 134. 

(35) — Decision quite wrong in principle — 
Revietu of such decision. —A review can be asked 
of a decision which is absolutely wrong in 
principle. DUL\ SlNGH v. JOWAHIR SINGH, 
1 P.R. 1872, Rev. 

Review—Act VIII of 1859, s. 378 — 
Oral application for enlarging grounds for 
review, —Upon an application for review of 
judgment before the Suddor Court, the written 
grounds for review impugned the correctness of 
the decision of the Court below, on grounds 
that related solely to the immoveable estate, 
and not to the moveable estate also in question 
in the suit. Held that, notwithstanding the 
terms of a. 378 of Act Vlll of 1859, it was 
competent to the Judges, by whom the order 
allowing the applicaiion for review was made, 
to enlarge tho.=?o grounds, on an oral application, 
by including moveables, if satisfied that there 
was a proper case on the merits for so doing. 
Even if the Court below bad been wrong in its 
procedure, its miscarriage will not prevent the 
Judicial Committee from deciding the question 
touching (he disposition of tho movrable estate 
on its merits. The Judges of tho Sudder Court 
admitting an application for review were 
competent to make a qualified order, leaving in 
the Court which was to review the decision, a 
discretion as to tho extent to which the review 
should bo carried. BhuOW\NDEEN DOOREY 
V. Myna BAEE, 9 W.R P.C 23 = 11 M l.A, 487 
= 2Suther. 124 = 2 Sar. 327. [!<’.. 9 C. 209, 

12 O.L.K. 64; Rel.on, 11 Ind. Cas. lOi ] 

\--^37)—Ex parte decree —Tieuiew —JV^on-scruicc 
of summons proved by defendant .—Where tho 
defendant against whom an ez-parie dooree was 


continued. 

-2.—Grounds for Review—confinusd. 

passed appeared before the Court earlier than 
15 days after service of process for enforcing 
judgment, and swore that no summons bad been 
served on him in the case which led to the ex 
parte decree and that aUhough he had entered 
into a contract with the pUintifi to pay rents for 
the mehal, yet that the contract, had been broken 
by the plaintiff himself, held^ that good and 
sufficient reason bad been shown for the defend¬ 
ant’s previous non-appearance, and that there 
had been a failure of justice. Held, further, 
that as this evidence was given in the presence of 
the A/oo/r/ifears of both sides, and as the Court 
ordered that the case be entered in the register 
of reviews, there was a proper admission of a 
review in the case. ANUND MOYEE DOSSEB 
CHOWDHRAIN V. ANUND SOONDUR MOZOOM- 
DAR, 13 W.R. 237. 

(Z^) —Rent— Decree for rent on basis of decree 
for kabooleut —Subsequent reversal of latter 
decree—Remedy by reuiero.—On the basis of a 
decree for a kabooleut, certain rent suits were 
decreed in favourof the plaiutifi. Subsequently, 
the decree for k^tbooleut was reversed on ap¬ 
peal. Held, that the remedy open to the de¬ 
fendants was by way of review to the Court of 
first in'itance. MORAREE MOBAJUN v. MaHO- 
MED AKMOL. 22 W R. 161. 

(39) — Review, when 7ict grantable — Argu¬ 
ments and facts already placed before Court- 
Review—Orouyids for, — A review is not to be 
sought upon the arguments and faots already 
placed before ibo Court, and upon which judge¬ 
ment has been given, nor should it be allowed 
on a new point not taken at all at the first 
hearing, though full opportunity existed for 
doingso. JaNABALIv CHANDI CHARANDBY. 

5 B.L R. 334, Mote = ll W.R. 202. 

(40) —Sppcinf appeal - Judgment — Reinew— 
Grounds—New point—Patni, S tie of—Separate 
lots — Legality — Reg. Vlll of 1819.— It is not 
sufficient ground for a review of judgment 
passed on special appeal that tho point on 
which the Court’s judgment was based was not 
raised in the lower Courts, and, espeoially where 
the question was raised pointedly in special 
appeal and the respondent had plenty of time 
to meet the statement therein. Under Reg. 
Vlll of 1819, a putneo cannot bo sold in sepa¬ 
rate lots, oven though the sale is m^de on the 
same day. HERBERT COWELL v. MOHADBB 

MuNDUL, 17 W R. 182. [Appl, 20 W.R. 275.] 

(4U—/Icf VIU of 1859. s. ZIS-AppUcation 
for revieiv — Oround. —A Court cannot entertain 
an application for review on the ground that, 
if tho facta had been better or more fully placed 
before the Court, the conclusion would have 
been different. Nor is a subsequent deoision of 
a question of law by the Privy Couooil in 
another suit a ground on which a review oan be 
granted. JADUB RAM DEB v. RAM LOOHUN 
MUDDUCK, 19 W R. 189, 

Review—Discovery of new evidence- 
inquiry as to discovery ,—A Judge has no power 
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-2.—Ground for Review—continued. 

to review his judgment on the ground of dis¬ 
covery of new evidence of the existence of which 
the plaintiff was not previously aware, where 
it does not appear to have Leen any inquiry as 
to whether or not the plaintiff could and ought 
to have produced that evidence before. NUBO- 

KisHOR Biswas v. Jadub Chunder sircar, 
20 W.R. 426. 

(43) — Civ. Pro. Code, s. 623— Review of judg¬ 
ment ^Second appeal—Discovery of new and 
important evidence High Court on second 
appeal bad decided that a mortgage was void, 
on the ground that the mortgaged property 
was, on the date of its execution, subject to an 
attachment in execution of a decree. The 
plaintiff-appellant sought for a review of the 
judgment on the ground of the discovery of new 
and important documentary evidence showing 
that on the date of the mortgage the property 
was not subject to any attachment. Beld^ 
that the application could not be entertained, 
inasmuch as the ground relied upon could not 
be successfully relied on in the second appeal 
itself. RARU KUTTI V. Mamad. 18 M. 480. 
[F., 10 M.L.J. 134, 31 M. 415.] 

(44) — Judgment passed on special appeal — 

Discovery of material evidence since judgment 
passed — Review— JJnsustainability. —An appli¬ 
cation for review of a judgment passed on 
special appeal, upon the ground of the discovery 
of material evidence since the judgment was 
passed on special appeal, cannot be entertained, 
as the ground taken in the application for 
review could not be successfully relied upon In 
the special appeal itself. jACEAMMAti v. 
PAIiNEAPPA CHETTY, 5 M H C, 464. [F, 10 

M.L.J. 134 ; Appr., 9 B.H.C. 89 ; R., 18 M. 
480.] ^ 

^ (45)— Review of judgment-^Qrounds. —Where 
the object of an application for review was to 
tender as evidence fresh matter, but the petition 
was unverified and supported by no proof of 
the kind referred to in 3 B.L.R. App. 35 N. 
held, that the review could not bo granted- 

Khedut Chunder Ghose v. Prankisto 
Day, 11 B.L.R. 428, Note = 12 W.R, 411. 

{i6)~Act VIII of 1859, s. 376—Review- 
Discovery of new evidence — Proof. —AMuosiff’a 
order granting a review without proof that the 
new evidence tendered was not available before, 
was held to be illegal, as well as the decision 
of the lower appellate Court confirming that 
order, UMRAO THAKDRv. GAKUD MANDAL, 

8 B.L.R. App. 34 = 16 W R. 7. [F., 17 W.R. 

230, 17 W.R. 458 ; R., 18 W.R. 15.] 

(47)—Cit). Pro Code^ s. 378—Review—Fresh 
evidence .—A Judge ought not to admit a review 
for the purpose of receiving fresh evidence in 
the suit, except upon being satisfied by legal 
evidence that such fresh evidence was not 
known to the applicant, or could not have been 
obtained by him, at the time of the original 

c. Yin—101 
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trial. NAFFAB CHAND PAD CHOWDHBY v, 

D. Sandas, 8 B.L R. App 33 = 10 W.R. 432. 
[F., 12 W.R. 461. 16 W.R. 7 = 8 B.L.R. App. 
34 ;R.. 17 W.R. 458.] 

(48)— Act VIII of 1859, s. 676 —Special appeal 
—Discovery of fresh evidence —Review.—After 
the disposal of a special appeal by the High 
Court confirming the decision of the lower 
appellate Court, the appellant applied to the 
High Court for a review of the judgment passed 
in special appeal, on the ground of discovery 
of new evidence. Held, that that was not a 
sufficient ground for asking for a review of a 
special appeal, although that might be a good 
ground for asking the lower Court, which deals 
with the facts of the case, to admit a review of 
its judgment. PANCHANAN MOOKERJEE V. 

Radha Nath Mookerjee, 4 B.L.R. A.C. 
213. [F., 5M.H.C. 464, 18 M- 460. 4 Ind. 

Cas, 809 = 6 A.L.J, 979 = 32 A. 71 ; Appl.^ 9 
B.H.C. 89.] 

(i^)—Application for review—Discovery of 
new evidence—Proof oj such discovery since the 
first hearing—Review granted without such 
proof, appealable as contrary to law — Compe¬ 
tency of Judge to reverse decision of predecessor, 
only on palpable error committed by latter.— 
The law allows a Judge to review his own judg¬ 
ment or the judgment of his predecessor on 
any sufficient ground. Where the ground of 
the application for review is the discovery of 
new evidence, it is a condition precedent to the 
acceptance of that evidence that the applicant 
for review should satisfy the Court that the 
new evidence sought to be adduced was not 
within his knowledge, or could not be adduced 
by him at the time of first trial. Unless, 
therefore, at the time of granting the review, 
the Court is satisfied that the new evidence 
could not have been adduced at the first trial, 
such application could not be legally granted. 
Consequently, it is not competent to a Court, 
when the application is based on the discovery 
of new evidence, to dispense with proof that 
the new evidence was not within the knowledge 
or the reach of the applicant at the time of the 
first hearing ; and if a Court does re hear a case 
when an application has been granted without 
such proof, it is a valid ground of appeal, both 
regular and special, that the judgment arrived 
at upon the review has been arrived at contrary 
to law. Except on such clear and palpable 
error committed by his predecessor, no Judge 
is competent to reverse the decision of his 
predecessor on a matter of fact on the self¬ 
same evidence. Boy when any evidence is 
adduced as affording a ground for preferring 
an application for review and the Judge finds 
that the new evidence is not sufficient perse 
to show that the decision of his predecessor is 
wrong, on the matter of fact, or that the new 
evidence if thrown into the scale, would not 
create an over-powering balance of evidence on 
the side of the party on whose behalf the ap¬ 
plication is made, the Judge’s proper coarse 
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-2.—Ground for Review— continued. 

is to refuse the application. SHUMSHER AH 

Khan v. Hamchunoer Goopto, 2W.R. 
174 (F.. 16 W.R. 7; R.. 17 W.R. 458; D., 18 

W.R. 15 J 

^ (aO) —C-'iy. Pro. Code, s. 378 — Review — Fresh 
evidence. —A Judge ought not to admit the 
review for the purpo-e of r* coiving fref-h evidence 
in the suit exc pt upon being hatisfied by legal 
evidence that such fresh evidence propos«>d to 
be adduced was not known to the applicant or 
could not be obrained by him at the time of 
the original trial. NUFFUU CHAND PAUL 

Chowdiiryv. a.D Sandes. 10 W R. 432. 
[F.. 12 W.R. 461; R., 16 W.R. 7. 17 W.R 
458.] 

(51)— Review — Di<i(overy of new proof — 
Chowkeedafee and cen.^ws returns—Descriptions 
of boundaries — Evidentiary value of. — The 
mere discovery of new proof is not. in itself a 
ground for admitting a reviesv. Chowkeedaree 
and Census Re(nr>is and descriptions of boun¬ 
daries ill the deeds of strangers even if the 
property adj )ins are verv unsatisfictory, if not 
wholly worthless, as evid-nc>. MUSST. Rad* 
HEY KOONWRK V. A.TOODHYA PaNDEY, 3 
Agra 69. 

{b'2) - Evidence—Judgment inter partes, ad¬ 
missible but not conclusive —RcviVjp — 5prciaZ 
appeal —Eew evidence- R>vifW of judgment 
passed in special npjenl. — A judgment inter 
partes niiy be receivfd in favour of a stranger 
as again^Jt a party thereto, not as concluding 
such party but as ovidenco for wbat it is worth. 
The High Court cannot admit a review of a 
judgment passed in special appeal, merely on 
the ground that new tvdence to prove a fact 
has been discovered. BhyUUH NATH TOEB 
V. Kai.ly Chundfr Chowdhrv, 16 W.R. 
112. [F.,9 B.H C 8‘J. 18 M. 4S0.] 

(53) — Riv'eiv of judgment. Ground for—Error 
in law — Mistnk n vi-w of law. —If there is an 
error in law on the face of a ju ^gmont, or if it 
is shown that the decision of the Court had 
proceeded upon a mist«k-»n view of the law, that 
is a ground for review o^ judgment, if it is 
necessary for the ends of justice that the judg¬ 
ment should bo reviewed. In this case, 
however, a review was refused on the score of 
absence of danger cf miscarriage of justice, 
without seeing whether there was any error in 
law or not. SHaRUP CHANO MaLA v. Pat 
Dassee. 14C 627. [F, L.B.R. 1893-1900, 
668, 124 P R. 1906 = r 7 P.L.R. 1907 ; R., U- 
B.R. 1892—1896, Vol.II, 153. 11 C.P.L R. 41.] 

(54) — Review of judgment—Reason for apply- 
ing for review — Error ia fact or law —Grounds 
of appeal-Civ. Pro. Code, 1877. s. 623 —A 
review of judgment cannot bo granted on 
grounds which are virtually gounds for appeal¬ 
ing from the judgm'mt. SHEO RATAN v. 
LaPPU Kuar, 5 A. 14. 

{5b)—Institution of two suits in saws Court — 
Judge taking different v>ews in deciding them — 
Review—Civ* Pro, Code, 1832, s. 623 — Appeal, 
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—The fact that a Judge, in whose Court two 
suits were institutfd, in deciding one of them 
took a view of the facta contrary to that which 
be had previously tiikon in the other, is no 
ground of review, but the matter should be left 
for appetl. MAHAMAD ShAH KHAN v. 
Mahamad Yar Khan. A.W N.1885. 123, 

(56 — RiVi^'W Co' flicting decisions — Author¬ 
ity discovered since decision. —An application for 
a review of judgment will not he allowed on the 
ground lh:it the decision of a Division Benob of 
a High Court is at variance with the decision 
of another Division Beech of the same High 
Court It IS no ground for re-opeiiiuga oase 
which has been fully argued, that the diligence 
of a pleader ha«i discovered, sino' the decision, 
an authority in his favour. NOBEEN KISHEN 
MOOKER.JER V. SHIU PERSHAD PATTUCK. 

9 W.R. 161. 

ibl) —Conflicting decisions—Reference to Full 
Bench on revitw — An application for review 
will not be admitted in order that the oase 
may bo set to be argued before a Full Bench, 
on account of tboco'iflict of decisions of the 
High Court on questions of fact. FerQUSSON 

V. The Government. 9 W.R. 158. 

-^(58) — Precedents not cited at hearing—Such 
precedents no prownd. — Production of authority, 
not brought to Court's notice at hearing, is 
no ground for grant of review. BLLEM ▼. 

BASHEER. 1 C. 184 = 24 W.R. 382. [R . 6 0. 
236 = 6 C.L.R. 549]. See oho. ROY MEOH- 
RA.T V. BEEJOY GOHIND BURRAL, 1C. 197 = 

23 W.R. 438. 

(59) —Erroneous derision on immaterial poinf. 
—When an issue which decides ihe oase on the 
merits has been found in favour of either 
party, a review of judgment will not be grant¬ 
ed. merely because there has bion an erroneous 
decision on a point affecting an issue whiob, 
in consoquonco of tiudmg. has become 
iinmaienal. R.AKUli DosS v. SOORAJ MULL, 
Bourke 0 C. 131. 

(00) —c'ts# upon evidence 
—Doenmru/s, admissibility of — Order of reviev 
questionable tn special appeal —A review can 
be given only for certain pariioulnr reasons, 
and it cannot be given merely for the purpose 
of allowing the parlies to re argue the case 
upon the evidence, upon the chance of even- 
tuallv thriwing doubt on the soundness of the 
decision already passed. Whether certain 
dooninents already admitted as evidence were 
admissible as evidence or not, is not a point 
which can bo urged in review. An order grant¬ 
ing a review in a case whore there is no ground 
upon whiob a review o\n legally be granted, 
cannot bo considered as final, ani such an order 
may be questioned in special apneal. KOLEE- 
MOODDEBN MUNDUL V. HEERUN MUNDUL, 

24 W.R. 186. 

1—Review) of judgment—Pleader's neglect 
in condwef of appeal .—Reviews are not granted 
merely to supply defects on the part of j^eadera 
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Review —continued. 

—2-—Ground for Review—co?i^inwe<i. 

in their conduct of upoaah. If a remvndwas 
necessary in an appeal and the plaai*r ne^lact- 
ed his duGy to ask f ir ic, this neglect wouli be 
no reason whv the juigment should be review¬ 
ed. pft^suN^JO^^A^f-^ Dare v. judoomath 
Paul, 9 W.R 58). 

{Q2) — Revieio of j'l'i t'timf. ^Impfoper n^plect 
to examine wU‘ie.ss -0')ie:tiin 7tot raised in 
regular appeal — Vn o ijic io i that r.h^ evidence 
of a witness was not Ciken in the lower Court 
when the defend ints applied t*) htve him exa¬ 
mined. is no grou i i for a rev-ievv of ju Igment, 
if this objection was not rai-ed when the case 
was argued before the Court in regular aopeal. 
MUNSHAO BiBEfi) V. BABDO LUGHMEBPUT 

Singh, 9 W.R. 129. 

Registration, Plea of—Not urged at 
original hearing or in lower Courts — Review. — 
Where the plea that registration protected a 
tenure was not urged at the or^g ntl heari-jg or 
in both the low)r Courts, and it wss found that 
the title so registerei had be^n procured frau¬ 
dulently, held, that- such plet ould not be ad¬ 
mitted as a proper grouni for review. RaM 
CHUNDRR CHOWGHRY V. HURISrt Chunder 
GHOWDHRY. 19 W.R. 193. 

(6i)-^Review of first appellate Court's judg¬ 
ment—New defence set up—Defence if admissi¬ 
ble. —Where in the first Court the defend ints 
set up the plea of exchange which was found 
against them and decree for pc'ssession was 
given to the plaintiffs and on appeal the Judi¬ 
cial Assistant dismissed the aopeil the defend¬ 
ants still insisting upon their title by exchange, 
and, on a sub-sequent application for review by 
the defendants wherein i-hey s?t up an entirely 
new defence, the Julicial sssistant allowed the 
defendants’ new plea and dism ss-'d the plaint¬ 
iffs’ suit and this order was upheld by the 
Commissioner, the Chief Court reversed the 
ordersof the Judicial Assistant and the Commis¬ 
sioner and restored the decree of the fi-sb C )urt, 
holding that there was no sufficient ground for 
admitting the appli'afcion for review. GUNDA 

Singh v. Tab\, 28 P.R. 1880. 

(65) —VITI of 1859. S5. 376 and 378.—A 
review, on the sole ground of injus'ice having 
been done, ought not i-o be allowed under ss. 
376 and 378 of Act VIII of 1859, though the 
wordings used in the sections, viz , * other good 
and sufficient reasDn” (s. 376) and “otherwise 
requisite for the ends of justice” (s. 373) are 
general and confers a wide jurisdiction. If the 
review is asked for in reference to the conclu¬ 
sion of fact drawn from the evidence, it should 
not be granted simply upon the same evidence. 
RAMAN V. KARUN.ATHA THARAKAN, 2 M. 10. 
(2 C. 13l,X).s^.) 

(66) —ic^ X oM877, S9. 281, 233—C/aim to 
property attached in execution, order rejecting 
claim—Review of order excluded by s. 283.— 
The effect of the last sentence of s. 233 of the 
Civ. Pro. Code, 1877, was to exclude review of 
an order passed under ss. 230, 281, or 283 of Act 


Review —continued. 

-2.—Ground for Review— continued, 

X of 1877, the only remedy being by way of 
Slit. In reBANVVARi LiLL. 143 P.R. 1879. 

F.B.. 

✓ 

>y'{67)—R‘’vmu—Grant of review without Ugal 
reasons—Legality of judgment on review .— 
Where a revievv was admitted without sufficient 
legal reasons, the judgmeuc passed on review 
was passed without jurisdiction and could be set 
aside on app.?al. SyUD FUZZDL HOSSEIN v. 
ENAYET ALIKHAN. 22 W R, 268. 

(63) —Review—Act XXVET of 1B60—Refusal 
of certificate —Oi'ounds for review of order.— 
Where an apolication for grint of a certificate 
under Act XXV tl of 1869 wis refused on the 
ground that the applicant had not proved his 
relationshio to the deceased, a r^iView of the 
order coul 1 not be gc-^nted, unless the appli¬ 
cant proved that he was ignorant of the evi¬ 
dence v/hich he wanted to let in subsequently 
or showed that the evidence couM not be 
produced when the application was first heard. 
NISSA BIHEE V. ABDOOR RUHMAN, 18 W. R. 
413. 

(69) —Application to appeal in forma pauperis 
— Limitation — Reviezo—Pinal’ty of order. —An 
application to be permitted to file an appeal ia 
forma pauperis having been rejected, the peti¬ 
tioner appealed for a review of that order. 
Held that the order rejecting the application to 
be permittel to file an appeal in forma pauperis 
was final, but that the appellant mighn file an 
appeal on a full stamp. BH\a SlNGH v. 
GHUSEEl’A MOLL, 73 P.R. 1868. 

(70) —AH XI of 1865, s. 21— Re-trial — Review 
of judgment—Small Cause Courts.— By 8.21, 
Act XI of 1865, all decisions and orders of a 
Small Cause Court ace final except in the two 
instances stated therein ; and by s. 47 of the 
same Act, the provisions of the Civ. Pro. Code 
are only applicable to suits and proceedings of 
Small Cause Courts where no .«pecial provisioos 
exist in the Act, as is evident from the use of 
the words ‘‘ except as hereinafter provided ” in 
that section. And, as a special provision for a 
new trial has been made in s. 21 of tbe Act, 
the provisions of the Civ. Pro. Code, for review 
of judgment do not apply to Sma’I Cause 

Court-. Goolab Shah v. Lttchxian Dass 
70 P.R. 1867. {^Overruled, 29 P.R. 1879.] 

(71) — Small Cause Court — New trial — Re¬ 
view.—The decrees of Small Cause Courts are 
both final as regards appeal, and final as regards 
the Court passing them, save so far as applica¬ 
tions for new trials may be gr-'.nted. An ap¬ 
plication to vary a decree is not an applicatiom 
for a new trial, and a Smil! Cause Court can¬ 
not review in any other way an order previously 
made by it. RUTTAN SlNGH v. DAEMODY. 

4 P R. 1876. 

Grounds for—Erroneous decision as to jurrie^ 

diction—Discovery of important document_ 

Revision against order rejecting petition foe 
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-2.^Ground for Review 

review whan lies. See PROVINCIAIj SMALL 

Cause Courts act, 1887, s. ^5, sch. II, 
Art 29, 195 P.L.R. 1911. 

See RULE TO SHOW CAUSE. 3 B.H.C. A, 
C 49. 

Admission of unstamped document by first 
Court on payment of duty and penalty—Power 
of appellate Court to review—STAMP ACT. 
1879. ss. 3. 50, 12 C. G4. 

-3—Jurisdiction to Review. 

(1)—ikfo/ussif Courts — Review of judgment — 
Jurisdiction. —The inferior Courts in the Mo- 
fassil have no jurisdiction to review their own 
judgments except under the circumstances and 
with the limitations set forth in the Civ. Pro. 

Code. Burra Pakeer doss Beera v. 
PAKEER DOSS BEERA. 20 W.R. 180. 

^2)— Civ. Pro. Code, 1882, s, 626— Powers 
of Court on reviev). —The defendant was order¬ 
ed to pay Rs. 40 as costs. On his application 
lor review of the order as to costs he was direct¬ 
ed to pay over Rs. 100 additional to the plaint¬ 
iff. held, that, in the absence of an applica¬ 
tion for review by the plaintiff, the order of the 
Court was ultra vires. l^IUHAMMED ALI v. 
MU8AMMAT SARDAR BEGUM, 73 P L.R. 

1901. 

(3l— Review of judgment in favour of some 
parties onf//. —Review can be granted only as 
rogards parties applying or appearing. DOOROA 
PER8AUD GHOSE v. GREESH CHUNDER 
BOSE, 1 W.R. 222. [R., 6 O.L.J. 226; Cons., 
24 A. 383; D , 25 C. 155 = 1 C.W.N. 652.] 

(4) —Ciu. Pro. Code, Ch. XI— Seco7\d review 
of judgoitnt on application of same party —A 
Court has no jurisdiction to grant a second 
review of judgment on the application of the 
same party under the Civ. Pro. Code. VencA- 
MA BHETTY V. Pamoo Shetty, 5 M.H.C. 
S23. [R , 15 C. 432.] 

(5) — Review of judgment. Second application 
for admissibility. —A second application for 
review of judgment can bo admitted, although 
a first application has been rejected as being 
founded on insufficient grounds. PUKHEE- 
EOODDEEN V. KALACHAND SlUDAR, 1 W.R. 

287. 

(6) — Application for review of judgment, 
dismissal of, for default—Second application for 
review, maintainability of, —The second appeal 
in this case was preferred pn the grounds that 
the Principal Sudder Ameon was wrong in 
reviving the application for review which bad 
beon struck off for default, the Code of Pro¬ 
cedure nowhere providing for the oxeroiso of 
.auch power.by the Appellate Court, and that, 
if the Court below had no power to restore the 
application, the judgment pronounced by it 
was illegal, and must be reversed, and the 
decision of the former Principal Sudder Ameea 
restored. The High Court held that the order 
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-4. — Jurisdiction to Review — continued. 

subsequently admitting the petition of review 
was a just and proper one, inasmuch as the 
former Principal Sudder Ameen had committed 
a grave error in his judgment in stating that 
the petitioner had not filed certain material 
documents bearing on the merits of the case, 
whereas they were actually on the record. 
The order reviving the application for review 
was not contrary to law. There is no provision 
in the Code of Procedure for or against such a 
proceeding and the authorities support the 
position that ' under the law a second 
application for review can be admitted.** 

needoo Monee dossee v. SarodaMoneb 

DOSSEE, 2 W.R. 61. 

(7) —Second review of judgment^ not allowed 
by law—First review neither appealed against 
nor shown to be wrong, — A second review of 
the judgment sought for in this case was 
refused on the ground that such an application 
was not contemplated by the law itself or by 
the decisions. The previous order in this case 
in favour o( the judgment*debtor bad not been 
appealed against or shown to be in any way 
improper, incorrect, or illegal ; and, while it 
existed it could effectually bar the decree- 

holder. taranath Roy v. Rajbullub 
BhUNJE, 7 W.R. 464. 

(8) — Review, admission of, after iiyne—“Just 
and reasonable cause to be proved. —A party 
applying for a review beyond time must show, 
in order that the application may be heard, 
just and reasonable cause to the satisfaction of 
the Court for not having preferred such applU 
cation within the limited period of 90 days; 
and where a Court entertains an application (or 
review beyond time, though the applicant has 
not shown just and reasonable cause for the 
delay, the Court acts without jurisdiction and 
its order is null and void. MUSSUMMAT 

Patto V. Lashkau Khan, 101 P.R. 1876, 
F.B. fQ I.A. 58. P.) 

(9) — Suit dismissed for default—No appli¬ 

cation for restoration —S. 623. Ciu. Pro. Code, 
—Where a suit has been dismissed for default, 
and the party has allowed his right under s. 99, 
Civ. Pro. Code, to have his case restored, to be 
barred, the Court has no jurisdiction under 
s. 623 of the Code to reinstate the case. KOILOSH 
MONDOL V. NABADWIP CHANDRA KAR. 2 C. 
W.N. 318. [R.,33 P.R. 1909. 4 N.L.R, 166; 

D., 26 C. 593.] 

(10) —Reference on review—Act XXIII of I861t 
s. 28— Deposit of moveables — Suit foe recovery 
of moveables, or their value—Limitation Act, 
XIV of 1869, s. 1 , cl. 15. —The Chief Court may 
consider a referenoe made on review covered by 
s. 28 of Aot XXIII of 1861. In a suit against a 
depositary of moveables for the recovery of the 
moveables or their value. Held that« if the 
limitation for the suit be three years, the 
period must be reckoned from the date of de> 
mand and refusal. But it would seem that the- 
Reoeiver might be regarded as a depositary^ 
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-3.—Jurisdiction to Review— continued. 

and thicty years would be the limit to an action 
against a depositary. Gyan CHAND v. MO- 
HUMDA, 23 P R. 1872. 

(11) — Appeal from original decree —Dismissal 
/or default in depositing costs for paper-book ^ 
Application under Rules of Calcutta High 
Court — Cl. 15, Letters Patent - Limitation .— 
Per Petheram, G.J., Prinsep and OkosPt JJ-^ 
An application for re-admission of an appeal 
dismissed for default in putting in costs of 
preparation of paper-book is not an applicati >q 
for review of judgment. Under s. 627. Civ. Pro. 
Code, a single Judge of the High Court cannot 
dispose it of. When such an application is 
disposed of by a single Judge, it seems an 
appeal, under s. 15, Letters Patent, will lie 
therefrom. Per Prinsep and Ghose, 7/. —Such 
an application is not one, under s. 538, Civ. 
Pro. Code, but one under the Rules of the 
Calcutta High Court, and as such, is not 
governed bv art. 168, Act XV of 1877. RAM 
Hari Sahu V. MADAX Mohan Mitter, 
23 C. 339. [Overruledr2i C. 350 = 1 C.W.N, 
21 ; R., 9 Bom. L. R, 508 = 32 B. 1.] 

(12) — Decree of Subordinate Judge for costs — 
Confirmation by High Court — hinality —Suc¬ 
cessor of Subordinate Judge — New construction 
of decree by. —A decree of a Subordinate Judge 
in respect of costs, which is confirmed on appeal 
to the High Court, is final. Consequently, an 
Officiating Subordinate Judge is not competent 
to put an entirely new construction upon the 
decree after the decision of the case by his 
predecessor. BaBOO JUGGUR Nath SINGH v. 
APZUD Khan, 17 W.R. 130. 

(13) —ActVIIIo/ 1859, s. Applicability— 

Decree under Act X of 1859— Review — Appeal — 
Jurisdiction. —S. 206 of Act VIII of 1859 which 
prohibits settlements out of Court is not appli¬ 
cable to decrees passed under Act X of 1859. 
A Deputy Collector is not competent to review 
his order passed in execution of a decree. A 
Collector aots without jurisdiction in receiving 
an appeal from an order passed in execution. 

Rajah protab Chunder Singh v. Kanaye 
LAD Doss, 3 W.R. Act X, Rul. 7. 

(14) —Decisiou of Deputy Collector—Review 
of judgment—Decree against one of two defend¬ 
ants— Appeal to make other defendant liable — 
Review of judgment—Reversal of decree .—-A 
Deputy Collector is not competent to entertain 
an application for review of the judgment of 
his predecessor. Whore, io a suit against two 
defendants, the plaintiff, who has obtained a 
decree against one of them, appeals to the Judge 
to make the other defendant also jointly liable, 
the defendant against whom the decree was 
given may, in the meantime, apply for a review 
of judgment, and the decree also may be rever¬ 
sed. LALJEE MUH V. BABOO DHUNPUT 

Singh, S W.R. Act X, Rul. 94. 

(15) _ mgh Court Rules—Dismissal of ap¬ 
peal for default to deposit costs for preparation 

PQ,peT-book'“R^niedy—Ss. 658,-623, 626, Civ» 


^ev/ew—continued. 

- 3,—JurisdictroD to Review — continued. 

Pro. Code, 1882.—Under Civ. Pro. Code, there 
are only two ways known to the law by 
which a judgment and decree of a Divisional 
Bench of the High Court can be set aside in 
India. These twomethodsare described in ss. 68 
and 623 of the Code. The only mode of setting 
aside a decree of a Division Bench of the High 
Court dismissing an appeal for default in depo¬ 
siting costs of preparation of the Paper book 
under the rules of the High Court, is by an order 
under s, 626, Civ. Pro. Code, 1882. Fatimun- 
NISSA V. DEOKI PBRSHAD, 24 C 350, F.B. = 1 
C.W.N. 21. (23 C. 339, Overruled.) (R., 3 C. 
W.N. 24, 32 B. 1 = 9 Bom. L.R. 508.] 

(16) — Review after determination of special 
appeal—Clerical error — Jurisdiction—Re viewer 
to modify substance of judgment—Review to alter 
award of costs. —A lower appellate Court has 
jurisdiction to review its own judgment for the 
purpose of correcting a mere clerical error, even 
after afpecial appeal from its decision has been 
heard and decided. [F'-i 14 W R. 438, 8 A. 519 
= A.W.N. 1886,182;R.. 11 W.R. 511, 20 W.R. 
111.] Where the ground of review goes to the 
substance of the judgment {e.g., to alter as 
award of costs) and does not merely seek a recti¬ 
fication of the decree so as to make it to accord 
with the judgment, a lower appellate Court has 
no jurisdiction to grant a review of its ow» 
judgment after a special appeal from its decision 
has been heard and decided. OOMANUND ROT 

v. Maharajah Sottish Chunder Roy, 9 

W.R. 471. 

(17) — Review, sufficiency of grounds for — 
Discretion of Court— Finality of order admitting 
review— Application for re-hearing of case decid¬ 
ed ex pane 5e/or€ execution process—Plea net 
raised before lower appellate Court if permissible 
in special appeal —The question of the suffi¬ 
ciency of the grounds for admitting a review of 
judgment is one for the discretion of the Court 
admitting the application for review, and the 
order of the Court upon the point would be final 
under s. 13, Act VI of 1862 (B.C.) The defend¬ 
ants in this case having applied for a re¬ 
hearing of ,their case that had been decided 
ex parte, before any process for execution of the 
decree was carried out, it was held that they 
were within the time allowed by law for the 
purpose and that the Court bad not acted 
illegally in reviving the suit. Although, as a 
general rule, no plea can be allowed to be taken 
on special appeal which has not been taken 
before the lower appellate Court, yet, there are 
cases of exceptions in which such rule ought 
not to be enforced. LAD MOHUN Sein v. 
ANUND Chunder Chuckbrbutty, 4 W.R. 
Act X, Rul. 3. 

(16)—Ciu. Pro. Code, ss. 623, 624, 626— 
Review.—Where an application for review ot 
judgment has been presented to the Court 
under s. 623, Code of Civil Procedure, on 
grounds other than those mentioned in s. 624, 
and notice has been ordered to the other party 
to show cause against the application being 
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3. —Jurisdiction to Review— continued. 

graiited, and the Judge is transferred before the 
hearing, bis locuvi tenens has jurisdiction to 
hear and finally determine the application for 
review. RaMASAMI v. KuRISXJ, 13 M. 178, 
F.B. ID., 7 P.R. 1894.3 

(19) -Htvicxo of judgment, if hatred by pre- 
Jerrxng ojtpeal against it. —An appeal made 
against a judgment is no obstacle Jo the judg¬ 
ment. bring reviewed by the Court which passed 

it. Rash Hehahee Singh V. KooNJ Beha- 

REE Singh. W.R. 1864. Mis. 31. [Ccns., 11 
W.R. 511.] 

(20;— Review of judgment—Appeal against de¬ 
er ee--Cc7nptt€ncy of Court toproceid with review. 
—The only questioiiin this appeal was whether 
the principal Sudder Ameen was right in having 
procerded with a review after an appeal had 
been filed against the very decree, and the 
High Court held that it was competent to a 
Courfi to proceed with a review in such a case 
and dorreed the appeal reversing the decision 
of the J^illih Judge. SYED AZUD00DMP:EN 

Hydrk v. Khajah ahdool Kukeem, 6 W. 

R. 110. (5 W.R.. 59. F.B., 

(21)—.Icf VIII 0 / 1859. s ^ll—Review pre¬ 
sented after time—Reasonable caiese for 7wt 
preferring within time—Appeal byoneof several 
defendants—Other defendants may apply for 
review. —PlaioiifT sued to recover possession 
from the two defendant.s who had ousted him, 
adding other persons as co defendants. He 
prayed for WHSsilat and costs against the 
defendants who had dispossessed him. One of 
the pro forma defendants objected to the 
plaintiff’s executing the decree against him 
but his objeciions were disallowed, Within 
three months from this, the said defendant 
presented a petition to the first Court for 
review of the original decree, which was 
admitted and the case restored to file. On 
appoil, the Judge set aside this decision, hold 
ir g that the Principal Sudder Ameen h<d no 
power, after an interval of five years from the 
date of the original decree, to admit a review. 
The Pligh Court, on special appeal, held that 
the first Court was right in having held that 
there was reasonable cause for not preferring 
the application for review within the time 
limited so as to bring the case within s. 377 of 
Act VIII of 1859. The defendant appellant 
had no rea.soii to suppose that adecrco for was- 
Bilat against the “defendant,” in the cause 
would be executed against him when ho was 
not the person against whom tho plaintiff sou¬ 
ght for wa^silat in the original plaint. As soon 
as bo found that ths decree was to be executed 
against him. he came into Court by petition 
for review to get the decree corrected, and he 
had very good reasons for not having come into 
Court till then. Tho fact that one of the 
Beveral defendants in a suit has preferred an 
appeal against the decision in it does not 
preclude any of the other defendants from his 
right to apply fora review. BUNKOO Lal 

/Singh v, Basoomunissa Bibee, 7 W R. 166. 
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•-3.—Jurisdiction to Reviev-’-'Conftnfted. 

(22) —4c/ VIII of 1859, s. 316—Judgment 
appealed from, lower Court not competent to 
review—Juagment passed on review^ appeal not 
entertainoble against, ty Uwtr appellate Court, 

—After the judgment (f the Munsiff bad been 
appealed against, the Munsiff entertained an 
application for review and gave the appellant 
a deerto, and this order v'as afterwards upheld 
by the Principal Sunder Amcen on appeal, 
IJeld that the Munsifi bad no pov^er to review 
his judgment, and that all the proceediegs 
taken since the date of the first order on 
appeal were without jurisdiction and conse¬ 
quently illegal. Under s, 376 of Act VIII of 
1859, the Munsifi had no authority to review 
his original ( rdcr, inasmuch as that order bad 
betn the subject of an appeal to a higher Court, 
and had been decided on appeal. Equally the 
Principal Suddtr Ameen had no power to take 
up the case on appeal from the Munsifi, and 
try it on its merits, there having been no juris- 
diciior. in the Cc>urt of first inslauto, and no 
amount of subsequent oi.quiiy into the merits 
of a case can cu»e 'he original want of jurisdic¬ 
tion. BROJONATH KOONDOO CHOWDHUY V, 
JUMEEROONlSSt blBEE, 7 W.R. 218. 

(23) —XXVI of 1814 — ^dmisiion of ap~ 
plication for review - Removal of tnabilily to 
review without pel mission cf superior Court— 

' Further appeal' in s 4, 7neaning of—Act VIII 
of 1859, s. 377, scope of. —The sole question in 
this apporil was wht tber the Court below, in ad¬ 
mitting to review the judgment in appeal passed 
by a former Judge in 1848, was wrong in law. 
The Judge's competency to admit the review 
was denied : 1st.—Because the previous per¬ 
mission of the H gb Court had not been obtained 
in accordance with the law before 1859; 2nd.— 
Because, a special appoil having been admitted 
in this case, the review was barred. 3rd.— 
Because, more than 12 years having elap'^ed 
during which time the defendants had been in 
quite prsstssi u. all further proceedings were 
absolutely barred. With regard to the first of 
these objections, it was contoodod that Reg, 
XXVI of 1814. 8.4. applied, and that, although 
the Regulation had been repealed, yet, under the 
principle of s 387, Civ. Pro- Code, the present 
case must be dealt with as a suit pending at the 
time when the Code came into operation, and, 
therefore, go'ernod by the law previously in 
force. The High Court was however of opinion 
that s 387 had no bearing on the question. Tho 
proviso contained in the latter part of the sec¬ 
tion merely maintains the rights of parties to- 
pendir>g suits in reference to the procedure of 
the suits and does not affect the enlarged 
powers given to certain Courts or the restraints 
remrvod by the Code. Whereas, by tho law 
previously in force, the subordinate Courts 
could not review their judgments without tho 
permission of a superior Court, the Cod© 
removed that inability, and the removal extend¬ 
ed to suits past and pending as well as futnre. 
On the second question whether the previous 
admission of a speoial appeal barred the review; 
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-3. - Jurisdiction to Review— continued, 

it was held that an applicant for review of a 
judgment passed in 1348 can claim to be 
governed rather bv the terms of the old law, 
XXVI of 1814. riz., “from which decree no 
further appeal may have bren admitted by a 
superior Couf,” und the words “ further ap¬ 
peal” in s. 4 of ibe R*gaIation include both 
a special or second ai'p^al described in 8. 2, 
els. 1 and 2 of the same Regulation, and a *80 
a summary appeal nienrioned in cl. 3, s- 3. 
It was therefore held in the result that noth¬ 
ing in the proceedi'-gs in special appeal barred 
the application fo“ review in fh‘B case. 
Upon the th»rd objection, it was clear that 
there was oo quiet possession in good faith by 
the defendants so as to bar the suit by limita¬ 
tion. The Limitation Act, XIV of 1859, is 
wholly silent on the subject ; and s 377, Civ. 
Pro. Code, assigns rm limit to the time, after 
the expiration of 90 days, at which the appli¬ 
cation for rt-view uiiy be filed on the stamp- 
paper piTScnbed for plainiiff.s. provided that 
the applicant can satisfy the Court that there 
was just and reasonable cause for (he delay. 
In the present instance, cause war- shown for 
the delay ; the Judge lock evidence as to its 
truth, and, afier lull consideration, decided 
that the cause had been made out. The order 
of the Judge tbirreon granting the review was 
final and could not be disturbed unless it be 
shown to be contrary to law or usage having 
the force of law. JOOGUL KlSHORB SINGH 
V. OoGUR N.^bain Singh, 8 W.R. 483. 

(24)—>4cf X 0 / 1869, s. 78-Suif for arrears 
of rent--Deposit of rent by tenant during pen- 
dency of suit--Rrvieu>aftfr\spectal nppeaf.--When 
a tenant is sueJ for arrears of rent, although 
he may have brought the rent into Court during 
the suit, be is ruvertbeless liable to have a 
deotee passed against him, inasmuch as the 
arrear was due when the suit was in^tiluted. 
He is also liable to pay interest upon it up to 
the date when it was brought into Court, and 
the costs of suit. A Di-sfrict Judge is not com¬ 
petent to hear a rrvew in a case afier a special 
appeal has been admitted by the High Court. 

Baboo sheo Nath Singh v. Ram Thul 
RAE, 1 N.W.P 97. 

{25)—Act VIII of 1859, ss. 376, Special 
appeal admitted- Rtview—Delay in applying 
for review—Special aopenl “The more 

fact that a special appeal has been preferred 
and admitted in the High Court against the 
decretal order ol a lower appellate Court, pre¬ 
vents any patty to the suit, no matter whether 
or not he be the party who preferred the special 
appeal, from having the right, under s. 376, 
Act .VIII of 1859, of applying to the lower 
aopellate Court for a review of the judgment. 
[F , 14 W.R. 438 ; R., 11 W.R. 511. 12G.W.N. 
886.] Where an application for review of judg¬ 
ment is not made within 90 days and absolute¬ 
ly no reason is given for the delay except the 
fact that a special appeal has been pending in 
the meanwhile, it was held that the pendency 


-continued. 

-3.—Jurisdiction to continued. 

of a special appeal would not be “ a just and 
reasonable c^iu e” for ihe loss of time, such as 
the Court to which the application is made is 
bound lo arrive at, under the provisions of 
s. 377 of Act VIll of 1659, before it can enter¬ 
tain the app:ica'ion at all. L. '1\ LUCAS v. 
W. STEPHEN, 9 W R. 301==5 Wyiii. 195. 
[Z^.. 8 b H.C.A G. 2.^4.] 

(26) — Special appeal from judgment— Review 
after disposal of appeal—Civ. Pro. Code, 1859, 
s. 376—^Idmissioa of special appeal, what is.— 
Held that a Judge was right in relusing to en- 
tcriain an applicai.iou lor a view of his judg¬ 
ment, after a special appeal from that judgment 
hadbeen admitted, tiitd, and di>po^ed of. The 
words “special appeal sh ill have been admitted” 
in 8- 376 of Act VIII of 1859, refer to cases 
which have got bt^yond the inchoate stage 
of appeals, and in which it had been shown 
prima fade that there were errors in law. 

Rsj Dhakeb Lall V. Mahadko Singh 11 
W. R 511. (5 W.R. 25, F.B.; D., 9 W.R. 301 

& 471, F.) 

(27) —Acf Vlil of 1859, s. 376— Admission 
of special appeal, meaning of—Review after dis¬ 
missal of special appeal—Discovery of n€w tvi- 
dejice.—II a special appe-il is pre>enied to the 
Court and is registered, it must be considered 
as having been “ acmined ” by the Court with¬ 
in the meaning of s 376 of Act VllI of 1859. 
It IS none the less.admitted, alihougb the Court 
might have rejeettd the application for the ad¬ 
mission of special appeal, if it bad examined 
the application in (he first instance and with¬ 
out admitting it.— Per Loch, J ,—When a peti¬ 
tion for the admission of a special appeal is 
once registered, and the notices have been ser¬ 
ved,and the records have been sent for,the special 
appeal must be censidered as admitted. Where, 
after tbc dismissal of a special appeal by the 
High Court, the special appellant applied to the 
lower appellafe Court for a review o( its judg¬ 
ment on the ground of the discovery of fresh 
evidence, the lower appellate Court had no 
jurisdiction to entertain the application for 
review. (9 W. R. 301, 9 W.R. 47 1, R.i In the 
matter of the petition of JaUUNATH MOOKEB- 
JEE, 6 B.L.R. 333. 

(28) —DismissoZ o/ special appeal — Review — 
Discovery of f't.di evidence — Jurisdiction .— 
When a special appeal has been dismissed, an 
application for review of the judgment of the 
lower appellate Court, on the ground of the 
discovery of fresh evidence, can be entertained 
by the lower appellate Court. In the matter of 
the petition of GANGABISHEN SahU, 6 B.L.R. 
334, Note. 

129)—Civ. Pro. Code^ 1859, s. 375— Effect of 
— Special appeal —idmtssion--5. 25. XXIII 
of 1861.—The effect of s. 376 o! Act VIII of 
1859 is that, if the party dissatisfied with the 
judgment of the lower appellate Court chooses 
to appeal on questions of law, upon a state of 
facts as found by it, to the High Court, he is 
precluded from afterwards making a new case 
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Review —contioued. 

- 3.—Jurisdiction to Review — continued, 

by Roing back to the first Court and asking it 
to alter its finding of facts. Under s. 376 of 
Act VIII of 1859, if a special appeal is not 
rejected or returned for the purpose of being 
corrected but is registered, it becomes, upon 
such registration, a case pending in the Court. 
In other words, it must be taken as having 
been admitted. Special appeals, if duly stamp¬ 
ed and drawn up in the mode prescribed by 
3 . 374 of Act VIII of 1859, are not the less 
“admitted” within the meaning of the 
words as used in s. 376, because they are 
received and registered as a matter of course 
under the rules and practice of the High Court, 
without the power conferred by a. 25 of Act 
XXIII of 1861 being exercised. JODOONATH 
MOOKERJEB V. PUNCHANUND MOOKBRJEE 
14 W.R. 438. 

(30) • Civ. Pro. Code. 1859. is. 376. 378— 
Review of District Judge's judgment after admis¬ 
sion o/ special appeal^Cancellation of order 
admitting special appeal. — After a special 
appeal had been admitted, the special appel¬ 
lant withdrew it with permission to apply for 
a review of the lower appellate Court’s judg¬ 
ment. His application for a review was refused 
by the District Judge on the ground that the 
law did not allow a review of a judgment 
sgainsb which a special appeal had been ad¬ 
mitted. The High Court, to remove the 
difficulty raised by the District Judge, reviewed 
and cancelled its own order admitting the 
special appeal and directed that a review should 
be again applied for. Narayan bin 8 IDOJI 
V. Davudhhai valad Fatp:bhai, 9 B H G 
238. (9 B.H.C. 89, F.) [F.. 7 B. 287; R.. SO B. 
6ii5 = 8 Bom. L.R. 842 ] 

{^\)—Wuhdraiual of suit—Permission to bring 

fresh suit asked for but not recorded through in¬ 
advertence-Review. -Ctv.Pro. Code, 1859. 5 . 97. 
— Where the plaintifi put in a petition asking to 
be allowed to withdraw bis suit and to have 
permission given to him to bring a fresh suit, 
but that permission was not recorded on the 
petition through inadvertence, and the Munsifi 
subsequently made an order giving plaintiff the 
permission, held that this was an order in the 
nature of a review of the original order and that 
there was nothing to prevent the passing of such 
an order. Pearee MohUN DUTT v. GOOROO- 
DOSS Dutt, 20 W, R. 401. [Cons., 9 C.P L.R. 
3. j 

(32) —Civ. Pro. Code, 1877, ss. 5 & 623—.dcf 
XI of 1865.— Held that a review lay of decrees 
or orders of Small Cause Courts constituted 
under Act XI of 1865 under Ghapl XVII, Civ. 
Pro. Code. 1877. SITA Ram v. HUKM Si’nqh* 
29 P R. 1879, K,B. 

(33) —Afo/ussil Small Cause Court—Review 
of judgment.—K Mofussil Small Cause Judge 
may entertain an application fora review of 
judgment under the Code of Civil Procedure. 
IsanChunder Banerjeev. Luchun GOPB, 
Kemp v. Prem Narayan Singh, 5 C. 699=8 
<I.L.R. 639. 


Review —continued, 

— -3. — Jurisdiction to Review — continued, 

{3^)—Punjab Act XXVIII of 1868, ss. 2,19— 
Suit for ousting occupancy tenant on payment 
of compensation—Price of hereditary tenure— 
Jurisdiction value—30 years occupation neces¬ 
sary to exempt tenant from liability to ejectment 
—The valuation of the subject-matter for the 
purpose of jurisdiction of a suit for ejectment 
on payment of compensation under s, 19 of the 
Tenancy Act, should bo computed on the value 
of the hereditary right of occspancy. the price 
which the tenure would fetch if put up to sale, 
and not the sum which the landlord has to pay 
to buy the tenant out under s. 19 of the Act. 
The operation of the last clause of s. 19 of the 
Tenancy Act cannot be limited to those tenants 
only whocan prove a continuous separate hold¬ 
ing for 30 years by themselves or by their im¬ 
mediate ancestors. The clause is applicable 
as well to the case of a tenant who can show a 
continuous occupation for thirty years by him¬ 
self or by his immediate predecessor, as to a 
case where the periods during which the two 
have held, the one immediately following the 
other, together amount to thirty years. BUTA 
Singh V. Punjab Singh, 28P.R. J879, 

(35) Act XIX of 1865, s. 22 and Act IV of 

1866, s. 13— Financial Commissioner and Chief 
Court, not coinpefent to review decisions of each 
other —Financial Commissioner's power to re¬ 
view ?tis own decision, —The classes of suits 
specifically provided for in s. 13 of Act IV of 
1866 are not “ business " transferred to the 
Chief Court within the meaning of s. 13 of Act 
VII of 1868. The Chief Court has consequent¬ 
ly no authority to hear petitions for review of 
the decisions of the Financial Commissioner 
given under s. 13 of Act IV of 1866; nor, on 
the other hand, has the Financial Commis¬ 
sioner power to review the decisions of the Civil 
Court passed before the settlement may have 
commenced, or; before bis investment by the 
Local Government with powers as a Court of 
final appeal. Moreover, whether the Finan¬ 
cial Commissioner has power to bear petitions 
for review of bis own decisions after the settle- 
n>ent operations have been declared at an end 
by notification in the Gazette, would depend 
on the terms of the notification investing him 
with power to hoar appeals. DEVI DiTTA v. 
Ghuseeta. 38 P.R. 1869. [F,, 6 P.R. 1881; 

D., 16 P.R. 1871,] 

(36) —Financta I Com miss inner *s order — Re¬ 
view-Acts XXVII and XIX of 1865.—The 
Judicial Commissioner until Act XXVII of 
1865 was passed could have reviewed a judg¬ 
ment of the Financial Commissioner given in 
his judicial capacity before those functions 
were taken from him by AoL XlX of 1865. and 
the Chief Court whioh took the place of the Ju¬ 
dicial Commissioner could also do so. (38 P.R. 

1869. D.) bijja Singh v. Namdar, 16 P.R. 
1871. [D.. 6 P.R. 1881.J 

(37i —Order of Financial Commissioner dur¬ 
ing settlement. Chief Court nof compefenf to re¬ 
view ,— The Chief Court cannot entertain an 
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-3.—Jurisdiction to Review— concluded. 

application for review of an order of the Fin- 
aocial Commissioner passed daring a settle¬ 
ment of land revenue. NlAMUTULLA v. 
Kaimudin, 5 P.R. 1881. {38 P R. 1869. F. ; 16 
P.R 1874, R.) 

See LIMITATION ACT, 1908, ss. 4, 6, 20 

W.R. 101. 

-4.—Practice and Procedure. 

(IJ — Review, application for — Civ, Pro. 
Code, 1859, s- 374. — All applications for 
review of judgments should be drawn up in the 
same manner as applications for the admission 
of special appeals, i.e., they should set forth 
concisely the grounds of objection to the deci¬ 
sion of which a review is sought, without argu¬ 
ment or narrative, and such grounds should 
be numbered consecutively. MahaDAJI RAM- 
CHANDRA V. VlTHAL ViSHVANATH, 1 B.H.C. 
185. 

(2) — Review — Act VIlI of 1859, s. 378— Oral 
application for enlarging grounds for review .— 
Upon an application for review of judgment be¬ 
fore the Sudder Court, the written grounds for 
review impugned the correctness of the decision 
of the Court below, on grounds that related 
solely to the immoveable estate, and not to the 
moveable estate also in question in the suit, 
Held that, notwithstanding the terms of s. 378 
of Act VIII of 1859, it was comoetent to the 
Judges, by whom the order allowing the appli¬ 
cation for review was made, to enlarge those 
grounds, on an oral applic.ition, by including 
moveables, if satisfied that there was a proper 
case on the merits for so doing. Even if the 
Court below had been wrong in its procedure, 
its miscarriage will not prevent the Judicial 
Committee from deciding the question touching 
the disposition of the moveable estate on its 
merits The Judges of the Sudder Court ad¬ 
mitting an application for review were compe¬ 
tent to make a qualified order, leaving in the 
Court, which was to review the decision, a dis¬ 
cretion as to the extent to which the review 
should be carried* BhQGWANDEEN DOOBEY 

T. Myna Baee, 9 W.R. P C. 23 = 11 M.l.A. 
487. [F., 9 C. 209, 12 C.L.R. 64 ; Rel. on, 

11 Ind, Cas. 102.] 

(3) — Review of judgment—Observance of pre¬ 
liminaries^ Presumption, —The Court will 
presume that the proper preliminaries have 
been observed in admitting a review, and un¬ 
less anything appears to have been contrary 
to law. it will not set aside the decision. 
AKKUIj SAHOO v. ABDOOL GUFFOOR, 18 W. 
R. 15. 

(4) -Acf VIII 0/ 1859, s. 378—Fina/tf^ o/ 
order oj review .—The terms of s. 378, Act VIII 
of 1859, declaring that the order granting the 
application for review shall be final, only means 
that the grounds on which a review is held to 
be necessary may not be called in question. 

F George v. Hamilton Brown and Co., 

4 N.W.P. 74. 


Review —continued, 

-4.—Practice and Procedure—confinwed. 

(5) — Order rejecting application for review^ 
finality of—Practice of High Court. —Under 
8. 378 of Act VIII of 1859, an order rejecting an 
application for review of a judgment passed by 
the Court is final. No second application as 
for re-consideration of such an order should be 
received in the office, but the party should, in 
such cases, be referred to the Bench receiving 

motions. Kanto Lall Singh v. Buojo 
Lall Singh, 3 W.R. Mis. 3. 

(6) — Mistake — Correction—Power of Court -— 
An application for review of judgment was made 
and the case was re-heard wit h the result that 
the review was rejected. Subsequently a second 
application for review was made and it was ad¬ 
mitted by mistake. The Court later on dis¬ 
covered the mistake and rectified it by rejecting 
the second applicati(jn. Held that the Court 
was competent to do so, notwithstanding the 
admission of the second appeal. NUND LAL 

Fodder v. Debnath Chowdhry, 3 W.R. 

191. 

17) — Grant of review on particular ground— 
Discretion of Court as to refiearing. —On the 
grant of a review on a particular ground, the 
Court has a discretion to rehear the whole case 
or only on the particular ground. HURBANS 
Sahye v. Thakoor Purshad, 9 C. 209. [F., 

7 O.C. 345 ; R., 158 P.R. 1889 ] 

(8 )—Power to reverse order of co-ordinate 
Court, —A Court has no power to reverse an 
order of a co-ordinate Court which has deter¬ 
mined the precise question, after a suit has 
proceeded to its conclusion in pursuance of that 
order. PALAVARAPU MUTTANNA v.CHANDURI 
NarafPA, 2 M.H.C. 349 [R., 3 M. 26]. 

(9) — Order aditiitting review, Duty of Court to 
give reasons for. -Tne Principal Sudder Ameen 
had admitted a review in this case without 
assigning any sufficient reason for so doing. 
The High Court, observing that he was wrong in 
nob having thoroughly gone into the merits 
and given reasons for having come to a different 
conclusion to that which be had formed in his 
previous judgment, remanded the case to the 
lower Court with instructions to try the appeal 
as if it bad come up for bearing for the first 
time. ANUND MOYEE DOSSIA v. KALEE 
KOOMAR ROKHEET, 6 W.R. 18, 

(10) —Order rejecting application for review. 
Court bound to keep record relating to. — ka 
application for review of judgment is an appli¬ 
cation which the law permits parties to make 
and on which, they are entitled to have an 
expression of the judicial opinion of the Judge. 

It would therefore be most irregular for a Judge 
to reject an application for review without 
recording any order upon it, and. as the Judge 
did in this case, without making any record 
of the application itself, of which it was bis 
duty to preserve a memorandum. In re 
SHUMBOONATH BAROOREE, 6 W.R. Mis. 108. 

(11) —Review of judgment—New points raised 
in review — Procedure—Agricultural land— 


C. VIII—102 
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Review —coolinued- 

-4,-Practice and Procedure— contimied, 

Builaing of homeste< d—Right of occupancy ,— 

'ih ' ho |.a tM s to a suit lor recovery ol pos¬ 
session of certain la d tr ated tho land as 
agricultural only, although the plaint describ¬ 
ed the land in question as partly bastoo and 
partly agricultuial. Both the C<-urt of 6rst 
iiislance Hiid the li vver appellate Court held 
that I be plaint>f!s ha<i obtained a right of oc¬ 
cupancy, as they hidheld the land for upwards 
of twelve years. The lower appellate Court 
granted a review and rever-ed the decree on the 
grounds il) that as the plaintiffs had stated 
111 their plaiin. that the land in question was 
ias^oo and Hgricultunl. it was therefore im¬ 
possible ( hat it cr nid bo ryoti land of such a 
nature as the pUiiiliffs could acquire a right 
of occupancy in it and (2) that, as the suit was 
merely for lurning the ler ant out of bis hold¬ 
ing, the rule as to one year'slioiiiation applied. 
Held that the two points taken on review 
ought not to have been entertained, without 
sendirig the case buck for trial of fresh issues, 
and giving the plan>tiff an opportunity of 
robutung iLc fresh c <se set up by the defendant. 
Held further, that the first ground was not a 
good ground l< r riview, and that one year’s 
limitation did not apply, as the questions in 
the case were essentially questions of title. 
If, when the plamt'lls first took tho land, it 
was agricultural, and if they afterwards built 
a homotcad up' n it, and turned a portion of 
it imo a garden, without any objection being 
made by (hr hindlord, that would not alter 
the nature of the Imlding or prevent the plaint- 
ifis from Hcquinng a right of occupancy. 

KhoixEsh Mahomed V. Mahomed Takek, 

10 C.L.h. 106. 

(12)— Review vf judgment—Refusal to grant 
review — Obse/,voiion of Judge — Splitting of 
cause of action—Successive suits for property 
purchased m oijji n ut names —Act Vlll o/ 1859, 
s. 7-—A mere refusal to grant a review of 
judgment cannot alter the judgment sought to 
by reviewed and tho decree founded upon it, 
and n(-thing which the Judge says with refer¬ 
ence to his rt fusal lo grant tho review can bo 
binding so as to altr r .such judgment or decree, 
[i?.. (i C. 14-2. 1 Bom. L R. 76 = 23 3. 597, 16 
C.L.J. 25S.J A pers m, who brought a suit in 
respect of property purchased in the name of Q 
which ho «1 timed to bo joint property in re¬ 
spect of w hiuh he was entitled to a share, is not 
precluded by s. 7 of Act VIII of 1359 from 
bringing another suit in respect of other 
property which ho has bought in the name of 
M at another timcy inasmuch as the claim to 
property purchased in the name of M is no 
part of the claim arising out of tho cause of 
action in respfct of the other property. RAM- 
HTJRRY MONDUL V. MOTHOOR MOHUN MON- 
DUE. 20 W R. 490 [R.,G C. 142, 1 Bom. L. 

76 = 23 B. 597. 15 C-L J. 258.] 

(19)— Act X of 1877, ss. 3, 629—Revwig — 
Second apvlicaiio/i for review .—An application 
to review an order passed on an application for 


Review —continued. 

——4,—practice and Procedure— continued. 

review cannot be entertained under the last 
clause of s. 629 nf A- t X of 1877. S. 3 o! the 
Act saves only ihe procedure prior to decree in 
suits or anpeals ins'i'uud before the new Act 
(X of 1877 cameiuio foice. lo does not save 
the ol i prorcduie m regard to applications for 
review nf judgmi-nt or my o her procedure sub¬ 
sequent to ‘ioirree*. KMARAK MNQ v. PANJAB- 
SING. 6 P R. 1878. [D , 107 P.K. 1883.] 

(14)—Civ. Pro. Code- tAcl VIII of 1859), 
ss 98, 376 and S7S—Confession of judgment by 
agent holding general power of attoryity how far 
binding on pti'.cipni - On 24th February 1877,. 

A Kued B lo establish his tight 10 the office of 
Diwaii of a Kt'angah and to share in the manage¬ 
ment of the ln^titu^on. as being a hereditary 
right. On 7th Mirth, before the summons was 
served, B’s general agent or 0 filed au ‘ Ikbal- 
dawa ’ or confession of judgment admitting 
plaintiH'.^ cl/iim, snd a decree was passed in A’s 
favour. On the 29rh March, B applied for re¬ 
view of judgment, on the grounds, Ist, that the 
ikbaldawa had been accepted and judgment 
passed before the date fixed for hearing; 2Dd, 
that the xkbatiiawa had been filed without B’s 
consent or authority. Hc/d (1) that C had no 
authority, merely by virtue of his power of 
attorney, to file a confession of judgment, un¬ 
less it could be shown that he had been express¬ 
ly or impliedly authorized by B to do so; 
(2) that under the Civ. Pro. Code (Act VHI of 
1859), even a decree by' ennsont may be set 
aside, if the att.iinmont of the ends of justice 
require it. AHDUL MA.TID v FAZL HAQ, 8S- 
P.R. 1873. (37 P. R. 1877, P ) 

(151— Cxv. Pro. Code— Review —^^ofice to 
decree holder essential. — Under the Civ. Pro. . 
Code, no order of review can be made without 
previous notice to ihe person in possession of 
the decree which is to bo reviewed. ZAHUR. 

ud Din V. Nur-ud Din, 14 M L.J. 7. P.C. 

(16) —Procedure — Applicatioxi for reui«w— 
.Admission— Hearing -Notice. —A case should 
notbodecidfd on the mere admission of the 
application for the review. The Court should 
by law. after tho admission of the application 
for review, fix a day and give notice of it for the 
hearing of tho case so admitted to bo reviewed, 
Parbutty V. KHi)OBUN, 3 W.R. 134. 

(17) —.4cf Vni of 1969, s. 378 —^dmisswn of 
review tvithaul notice, effect.—The admitting of 
a review without notice to the opposite party 
is not a mere irregularity but is a defect wholly 
vitiating the pr cooding itself and, in no way 
binding on that party. 8. 378 of the Oiv. Pro, 
Code (Act Vlll of 1859 ) expressly provides that 
no review of judgment shall be granted without 
previous notice to the opposite party to enable 
him to appear and be heard in support of the 
decree of which a review is solicited. MUSSA- 

MUT GoiiABoo V. Ram Dyal Singh, 8 W.R. 
304. 

(18) — Review—Notice to opposite party —No 
olyscfion— Admission of new evidence —No proo^ 
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-4.—Practice and Procedure—coniinwed, 

o/ inability to produce such tvidence enrlier'^ 
Special appeal. —Where a review of jiidgment 
was allowed after notice to the opposite pfxrty 
and without any oLjeciion on bis part to the 
admission of fiesh evidence, the oppo>ite party 
cannot be pertniited in sptcial appeal to take 
objection that the applicant for review did not 
prove that the new piece of tvidence was not 
within his knowledge and could not be produced 
at the lime when the deciee was pas>pd as was 
required in 20 W.R. 84. F.H. R.am JOY 

Gooptu V. Seeemutty Jugodessuree, 
22 W.R. 399. 

{1^)^Suit lor redemptions valuation of, for 
purposes of jurisdutxon — Dtkkhan Agrtcul^ 
tunsts' Belief A Cl (XVII of J879), consent once- 
given tc disposal under provif-i<ns of, whether 
could be withdrawn—Review by Special Judge 
under Act necessity of notice to concerned par¬ 
ties: —The pioper valuation of ^uit lor redemp¬ 
tion is not the amount nientiontd in the mort¬ 
gage-deed but the amount actu^.Dy remaining 
due on the mortgage, or claimed on it by the 
mortgagee. It is rather that amount and the 
rights connected with it which form the real 
subject of contention in a mortgage suit. The 
measure of the value of the subject malter in 
contention is the sum which will have to be 
paid for the recovery of p<>8session of the pro¬ 
perty. Per Birdwood, J. —Under the Court 
Fees Act, the valuation of a suit lor redemption 
is estimated according to the principal amount 
expressed to be secured by the instrument of 
mortgage; but the rules contained in that Act 
are not to be taken as necessarily a guide in 
determining the value of the subject-matter of a 
suit for any purposes for which the Act does 
not provide, as, for example, for purposes of 
jurisdiction. In the present ca-e, the amount 
of the m<.rtgage claim not having exceeded 
Rs. liO, the suit was one in which consent 
could be given by the parties to application to 
it of the special procedure provided by .Act XVII 
of 1879. And the consent given by the defend¬ 
ants' pleader to the disposal of the matter 
under the provisions of the said Act could not 
be withdrawn after the bearing bad bfgun and 
proceeded to a certain stage ou the footing of 
that consent. Held alsoth^t the Special Judge 
who had been appointed under the Act should, 
before granting review of the decree passed by 
the Subordinate Judge, have given sufficient 
notive to the party in whose favour tho decree 
was passed. RUPCHAND KEMCHAND v. 
BALVANT NaraYAN, 11 B. 591. [Di-ss., 14 
C.P.L.R. 154 : F., 13 B. 489, 14 B. 19.] 

(20)— Review—Review admitted by deciding 
Judge—Trial by new Judge. —Where a case is 
admitted to review by the deciding Judge and 
tried afterwards by another Judge, the new 
Judge ought to try onlv the point directed by 
the order of review. HURRO CHUNDER Chu- 
CKERBUTTY V. RAMKISSORE CHUCKER- 

RUTTY, W.R. 1864, 141. 
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(21) —Res judicata— Question decided by 
Judge—Competency of succieatng Judge tore- 
open f/ze same.— Where oiceibe Subordinate 
Judge who first tried the ibsut-s rela'lug to res 
juaicata in the case held that the ri»im was 
not afiected or barred by that ruie, hi> succes¬ 
sor who had only to try the lemnuiig issues 
on the merits of the case was nui. c uipdfac to 
re-open the question again. 1( be difl. red in 
opinion from bis predects or on that quebtion 
he might record his opiniou. But unuer any 
circumstances he should record bis opinion on 
the merits also. SALAHMUNI8SA KHATOON 
V. MOHESH CHUNDEH ROY. 16 W R 85. 

(22) — Review — Power of succeeding Judge — 
Addmonal evidence — Contribution —Per capita 
or proportionately. —Tho plaiutifis and defend¬ 
ants were co-9barers in ceriHin j- inr property. 
In respect of that property a suit hid been pre¬ 
ferred by all these parties together and had 
been dismissed with cosis. Tue costs so imposed 
having been levitd from the plan-uff-, they filed 
this suit for ccntribu'ioD. The Subordinate 
Judge passed a decree ordering the defendants 
to contribute per capita in equal shares. An 
application was then made lo the Subordinate 
Judge who succeeded the last Jud^e to review 
that judgment. He admitted the review and 
called for some additional evidence in order to 
satisfy himself as to what their respective 
shares were. He then held th^t the parties 
were liable for tbe contribution according to 
their respective iiiurests in the property and 
not simply per capifa. Held, ou appeal, that 
la) the Subordinate Judge was legally compe¬ 
tent. te admit the review and call for ihe evidence 
if be thought that the interests of justice 
required it, and that i6) tbe a'^s-ssmeut was 
perfectly correcD. SHAIKH MURDFN ALI v. 

Shaikh tufuzzul Hussein. i6 W.R. 78. 

(“2J?)— Review — Re-opening point for which no 
review IS applud for .—Wheu a Judge grants a 
review on one point, he is not justified in re¬ 
opening another question, and giving a fresh 
decibion on a point which he has already 
decided finally, and on which no application 
for review is made. BYJNATH bAHOY v 
WUZEER NARAIN. 24 W R. 427. 

[2^)—Judgment of Sudder Court, apilication 
for review cf, not entertamable by high Court. 
—This application was made to tbe High Court 
to admit a review of a judgment of the late 
Sudder Court rejecting a special appeal. Tbe 
application was based on the discovery of new 
evidence. Held that it should have been made 
to the Court of original jurisdiction and not to 
the High Court. As the Sudder Court merely 
rejected tbe special appeal and could not and 
did nob look into the evidence, it was not.for 
the High Court to receive any application for 
the admission of a review based on the dis¬ 
covery of fresh evidence. Rao BANEERAM 
V. NEWAZ BiBEE, 8 W.R. 511. 

{25)—Review—Certificate by pleader who did 
not appear originally—Rejection of appeal .—It i« 
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the duty of a pleader to advise biB client that 
the proper person to consult as to whether there 
are grounds for a review in a case where an 
appeal is rejected, are those who appeared ongi- 
naily in the appeal. If those persons refuse to 
Ctrrtify the review, he should also abstain from 
doing so. TOOG ONUG v. THE BRITISH 

Indian Steam Navigation Company, Ltd., 

24 W R. 430. 

(26) — Civ. Pro. Code, ss. 623.625— Application 
for revii w, copy of decree or order or judgment 
xuhether should accompany. —An apphoatiou for 
review of judgment is perfectly legal, although 
it is not accompanied by a copy of the decree, 
order or judgment sought to be reviewed. In 
the absence of any specific provision to the 
contrary in the Civ. Pro. Code, it is not com¬ 
petent to a Court to impose on an applicant for 
review, the burden of procuring such a copy 
which, in most cases, might be superflaous, as 
the original record would be in the Court moved 
to review its order. WaJID AH SHAH v. 

Nawad Kishor, 17 A. 213, F.B. = A.W.N. 
1893. 61. Ui., 2 O.C. 302.j 

(27) — Review of judgment — Time—Further 
investigation— Grounds — Time for obtaining 
copies, — PiU application for a review of judg¬ 
ment, if presented out of time, can be admitted 
only when there is a special and sufficient cause 
for the delay. Nor can it be admitted merely 
for the purpose of having a further investigation 
in the absence of anything to show that the 
further evidence sought to be adduced might 
not have been produced at the original trial. 
The time for obtaining copies of judgment 
should not be allowed in applications for review. 
JHUBHOO SAHOO V. MUSSAMUT JUSODA 
KOOEH, 17 W.R. 230. 

(28) — Question of costs, appeal not prejerable 
Molely in respect of—Application for review of 
judgment—Time for filing — Suit tor ?n(>sne pro¬ 
fits by guardian — Minority. —This appeal had 
been preferred solely on a question of costs 
and the High Court, following 2 VV R. 33, iield 
that such an appeal will not lie. Where the 
Dussorah vacation intervened between the 
date of a judgment and the time allowed for 
filing a petition for review, and the application 
was filed on the re opening day after me vaoa* 
tion, held, that the application was in time, 
the holidays being con^idorod as dies non. In 
a suit for pos-icssion and mesoo profits brought 
by tbo guardian of a minor, held, that mesne 
profits for more than 6 years may bo awarded. 

Choonuead Misser V. Patroo Deo, 6 W. 

R 19. 

(29) — Appeal—Limitation — Deduction of time 
occupied in review—Illegal ommion of Court. — 
The plaintifi got a decree against the defendants 
in the Court of the Tebsildar of Amritsar on 
tbo 23rd January, 1872 and on the 24th idem, 
the defendants presented a petition for review 
of judgment. On the 26th, the Tebsildar 
recorded ao order that the plaintiff should be 
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summoned. No date was fixed for the further 
bearing of the petition and on the 19th April 
an order was passed dismissing the application 
for review, the defendants not having put in an 
appearance meanwhile. The defendants appear¬ 
ed to the Deputy Commissioner, but the appeal 
was dismissed becau^e it was out of time. Held 
that, as the Court receiving the application for 
review disregarded one of the fundamental 
principles of the Civ. Pro. Code, vie., that the 
parties interested in a matter before the Court 
should have due notice of ihe time appointed for 
bearing, consideration should be paid to the 
hardship sustained by the appellants owing to 
tbo laches of the Subordinate Court, and the 
time lost in the proceedings connected with the 
application for review should be allowed to the 
defendants, though, ordinarily, the time occu¬ 
pied in applying for a review could not be 
deducted from the period allowed for preferring 
an appeal. CHUNDA v. MIHAN, 3S P.R. 1872, 

(30) —Orrfer on tevieto of judgment — Final 
decree — Appeal i)i such suit —Limifnaon— Grant 
ofereview on ground of clerical mistake in judg- 
ment, not to be consfni«d as amendment of 
decree. — An order passed oi^ an application for 
review of judgment, in any way modifying or 
altering the original decree on however minor 
and insignificant a ground, becomes the final 
decree in the suit. [R., 3 C-L.J. 188, 9 C.W.N. 
605.] Kor purposes of an appeal from the decree 
in such suit, limitation runs from the date of 
such order passed on review. [R-, 22 M. 364.J 
Where a petition for review of judgment was 
allowed on the ground of a clerical mistake in 
the original decree, though, under the oirouni- 
stances, it might have been rejected and an 
application ordered to be made under s. 206 of 
the Civ. Pro. Code for amendment of decree, 
such order, having been distinctly made on 
review, could not be so treated and was the final 
decree in the suit. JOYKISHEN MOOEERJRE 
V. ATAOOR ROHOMAN, 6 C. 22 = 6 C.L.R. 575. 
[R., 5 C.W.N. 192, 28 C. 177.] 

(31) —Ciu. Pro. Code. $■ 630—RevitfU?—Appeal 
—Extent of review. —The fact that, subsequent 
to an application for review, an appeal has been 
preferred against the decree, does not preclude 
the Court from dealing with the review. [11 B. 

L. R. 423, F.B., R.] Whore a Court grants a 
review on a particular ground, it is not barred, 
under s. 630 of the Civ. Pro. Code, from re¬ 
hearing the whole case, but has a discretion to 
define the extent to which the review should be 
carried out. THACOOR PROSAD v. BALUOK 

Ram, 12 C.L.R 64. (U MJ.A.487, R.) [R., 

25 P.R. 1904. 7 O C. 299. 7 0.0. 345 , D., 14 

M. L.J. 321 = 27 M. 602.] 

(32) — Jurisdiction—Sigh Court — Rtfuiffto — 
Modification of avpellate decree tn sama 
Effect on decrees not reviewed —Where, in a suit 
to Set aside alienations, the plaintiff having 8UO> 
ceeded partly in the first Court and wholly in 
the appellate Court, the defendants preferred 
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special appeals, and, these appeals having been 
dismissed, two of the defendants applied for 
review of judgment, the High Court could not, 
where the modihcation of the decrees on review 
was not on grounds common to all the defend¬ 
ants, modify the decrees in which there were no 
applications for review and thereby prevent the 
execution of those decrees. MussAMUT PEGOO 
JAN V. MULLICK WaIZOODDEEN, 18 W.R. 464. 

(33) — Review—Order granting application for, 
final—Portion of order finally disposing of case 
as on re-heariyig, open to appeal. —The respond¬ 
ents in this case objected that the order 
appealed against was merely an order granting 
an application for a review of judgment, and 
that, by s. 378 of Act VIII of 1859. such an 
order was final and not open to appeal. But it 
was held that the order happened to be not only 
an order granting a review, but was also an 
order disposing of the case on a re*hearing. 
Although so far as it merely granted the appli¬ 
cation, it was not open to appeal, yet, so much 
of it as wi-nt beyond that, and disposed of the 
matter finally, as on a re-bearing, was a dis¬ 
tinct and separate order open to appeal in the 
ordinary manner. AHMUD HOSSEIN jAN v. 

Sharbanund Tewabee, 6 W.R. 301. [P., 

13 W.R. 138.] 

(34) —S. 624, Civ. Pro. Code, ISS2—Review 
— Special leave to appeal —A Judge granting a 
review is bound to put his reasons on record 
as required by s. 624, Civ. Pro. Code, 1832, 
but bis failure to do so cannot by itself be a 
sufficient ground for the admission of an apneal. 
The requirement is rather a direction to the 
Judge how to act when be has decided to grant 
the application than a condition of granting it. 

Thakur Shankar v. Balvant. 2 Bom L 
R. 596 = 27 C 333 = 27 I.A. 79 = 4 C W.N. 203 
=7 Sar. 686. 

(35) —Admission of review ty remaining Judge 
of Bench—Review -.Appeal.—Where a review 
has been admitted by the remaining Judge of the 
Court who heard the case originajly, it is not 
open to the opposite counsel, on the rehearing 
of the appeal, to question the propriety of the 
order for admission. The Judge or Judges who 
hear the case originally, if they are in Court 
when the application comes for hearing, are the 
only Judges who can review the order passed by 
them. If the order admitting the review is 
wrong, the error cannot be rectified by the 
Bench appointed to hear the appeal which has 
been already restored to its original number in 

the file. Messrs. Jardinb Skinner and 
Co. V. DHUN KISHEN SEIN. 13 W.R. 82. 

(36) — Application for review -Order rejecting 
application-Appeal.— appeal lies to a superior 
Court from an order rejecting an application 
for review on the ground that the application 
was made many years after the passing of the 
original decision, and that no just or sufficient 
cause for the delay had been made out. BanEB 

Ram v. Hossbin ali, 11 W.R. 184. 
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(37) — Application for correction of decree — 
Dismissal^—Appeal from order of dismissal .— 
Where a lower appellate Court to which an 
application was made for the correction of a 
decree which was alleged to differ from the judg¬ 
ment. treated the application as one for review 
aod refused it on the ground that no just or 
reasonable cause was shown for the del-iy in 
disc ivering the alleged mistake, held that r\o 
appeal lay from the order of refusal. Nobin 

Chunder Chowdhryv. Gridharee Lall, 
11 W.R. 264. 

(38) — Civ. Pro. Code, Act VIII of 1859, 
ss. 376 and 378— Review of judgment — Appeal. — 
Though the order granting a review of judg¬ 
ment is final and unappealable, objections to 
it can be urged in an appeal against the deci¬ 
sion passed on review. Where a Court of ap¬ 
peal granted a review of judgment on the 
grounds that the appellate Court bad failed to 
inspect certain very material documents that it 
had summarily discredited, and that it bad 
misappreciated the evidence— Held, that the 
order granting the review was within the dis¬ 
cretion vested in the Court by law. ABDUL 

Rahim v. kacha rai, 1 A, 363 (iiB.L.R. 
423, R ) 

(39) —Reuietn— Grant of review on improper 
or insufficient grounds—Interfeience by High 
CoMr^.—The High Court on appeal will not in¬ 
terfere with the grant of a review though the 
ground on which the review was granted was 
improper or insufficient. GURUMURTHI 
Nayudu v. Pappa NAYUDU, 1 M.H.C. 164. 

(40) — Review—Opening of original case — 
Presh evidence—Upholding of former decision 
— Appeal. —The lower Court had granted the 
review sought for and re-opened the original 
case and had gone on even to take fresh evi¬ 
dence ; and, the fresh decision of the lower 
Court passed thereon having to be treated as a 
decision passed on the original case, and not on 
ths application for review, the High Court ruled 
that, under such circumstances, an appeal 
would lie to the Judge. RUGHOONATH ROY 
V. ANUNDO PAURAY. 10 W.R. 387. 

(41) — Review—Additional evidence in appel¬ 
late Court at review-stage .—A lower appellate 
Court should not allow points to be explained 
away in the review-stage by admitting addi¬ 
tional evidence. TekaeT KhooD Narain 
SINGH V. TOOLSEE Roy. 15 W.R. 9. [R 2 
C.L.J. 431: D., 24 W.R. 188.] 

(42) — Review—Incomplete decree on proofs on 
record—Tender of further evidence by opposite 
party. —The plaintiff sued the defendant to re¬ 
cover rent, and he made it a part of the relief 
wbiob he asked for in the plaint that the defend¬ 
ant, in case of non-fulfilment within fifteen 
days of the decree, should be ejected. A decree 
was, in the first place, given to the plaintiff 
only for the tent. The plaintiff thereupon 
applied for a review on the ground that no 

der had been made in respect of his praye 
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for rjc^tment. Tae defendant then m\de a 
further apolica^ion that he sbouM be allowed 
tonsil s to prove hi*? p^ttah. field, 

that th»‘ plfcMitiff’s case before the M'lnsiff, 
wh“n ho applied for tho review, was thit ho 
was cn ‘ it led, upon the allegations and proofs 
on the rororl, to the full relief which he had 
a'kecl. It wi4 '-.ot open to the defen iant then 
to repair his hy citing witnesses wbom 

he ou?ht to h ivo ca'l “i arjd might have called 
at th« tral Mwrr M\DHUL LAHA v. 

8hahzad\ Pak \k ran. 20 W.R. 223. 

t43> -.1*:/ vrri O/ IS50, S. 378 -Repiew— 
Speci<^l npn»ai from decMiori onssed after review 
— Improoripty of order granting revieto not to 
be questioned — In a suit for ej90tm'’nt, the 
plaintiff out in a document which he d‘'scribed 
as a lev-e of the la-’d. The Munsif, M, held 
that that document- created a mortgage and 
gave defendant a lien on tho land and that 
plaintiff c »'ild not recover the land except 
by a suit for rcd'‘mpMon. He, therefore, dis¬ 
missed the f'la'm in the form in which it was 
brought. Plaintiff then instituted a suit to 
redeem in anothor Munsif’s Court when the 
Munsif D d'Cided that the deed in question 
created a sale, and a mortgage, and threw 
out the clum to redeem. This decree was 
afhrmelin app al. F^lvinbifi then applied to 
the Munsif fj. t he suoo**8^or to M to review the 
previous dcor *o of h-s predecessor, and L admit¬ 
ted a revi‘nv, re heard the cas*', and decreed 
that the land should ho restored to the plaintiff. 
Thisd»'oren was afTj'med in appoil by a new 
District Judge. In a special appeal preferred 
against this decision — Fhld that tho act of 
tho Munsif L, i 1 admitting a review of his 
predo ''0 sor’s dccisio»). on the ground of the 
result of the suit for rolenipfion, which had 
been instituted in conformity wit h tho dir'ctlon 
of that prefletossor, w»s of a very que^tionablo 
character, and that it was not competent to 
the Court in special app'.il to enquire into the 
propriciy or iinpropr oty of tho or.Ier made ny 
the Munsif on that oiovsiou, as tho O'-der 
granting the review was final OHUNKA DEVLA 

V. Hira Kame\. 4 B H C a G. 57. 

(44) —avoeol -O^der granting reinew 
—Irregul irily .—The Fii!lBouoh ruling in 20 

W. R. 84. in which it was held that a special 
appeal did lie to determine whether, in an or¬ 
der gr inLiug a review, therohad been any irre- 
gularitv. and tint th« word “final’* ins- 373, 
Act VIII of 1860, had to bo taken only to ex¬ 
clude an appoil at tho time, but not to prevent 
the appellate Court fromoonsidoring afterwards 
the legality of tho order admitting the review 
as well as anv part of the case, applied to cases 
in which a regular appeal was preferred on tho 
ground that tho admission of the review was 
not justified bv tho evidence before the first 
Court, and tho Judge wis not precluded from 
looking into tho wholo fads of the case. JOY 
KISHRV MOOKER.TRR V. PURBUTY CHURN 

Ghossal, 22 W.R. 183. 


(46) —Revieto—Omission not pointed to lower 
appellate Court-Special appeal —Cosfs.—Where 
a plaintiS. when he applied to the lower appel¬ 
late Court for review, failed to point out an 
omission on the pirt of that Court, he is not 
entitled to the co^t of a special appeal to have it 
corrected R\M GUTTY SURM.AH v. ABDOOL 
ALI, 20 W.R. 73. 

{i&) —Review—Special appeal - Application 

\ heard by remaining Judge of Diuisioa Bench _ 

I Admission — Re-hf'iiring — Court fpes—Under 
i valuation—Refusal of leave to appeal to Privy 
I Council. —The main question in dispute was as 
I to the nature of the lease under which the 
I defendant held the plaint property. The High 
; Court on special apoeil h^ld that the lease was 
I not hereditary. The effect of this decision 
' was to reverse the d *oree of the Court below. 
SubscTiontly, the defendant applied for review 
of judgment and the application for admission 
of review was heard by only one of the two 
Judges constituting the Division Bench, 

' inasmuch as the other Judge had by that time 
j loft the Court. The review hiving been admit¬ 
ted was hoard hy the remaining Judge and 
I another Judge of tho High Court. Tho Bench 
I so constituted bold that the loiso was here¬ 
ditary. Thereupon, an application was made 
by the plaintiff b9f'>r0 the same two Judges 
for a review of this judgment and upm that 
I application notice was issued to the defendant. 
The case was then re-argued and the Judges 
hold that a suffici Mit ground for tho aimission 
' of a review h*d not been made out by the 

I plaintiff and di'-missed tho appeal. HrlJ that 

there wis a re hearing of tho case and the 
dismissal was of the appeal on the merits and 
' not tho appli-ation for the admission of the 
} review. Where properry worth R^. 10,000 
was undorvilued and Court fee paid on the 
I low valuation, the Court refuse! to g<’anfc leave 
' to appevl to tho P.-iw Council, LEKHRA.1 

I Roy V. Kanhya SINGH, 18 W.R. 494. [J«rm- 
ed. 3 C. 210, P.C.] 

See Appeal-Orders, 5 W.R. Mis. 58. 

; See Court Fees act. 1870, ss. 6, 23, sch. I, 
arts, 1, 5. 12 A. 57=A.W.N. 1889, 197. 

See Provincial Small Cause Courts 

! ACT, 1837, s. 17. 5 P.R, 1894. 

I -5. —Reviews after Time. 

(1)-Rt?ui<*io—Ctp. Pro Cods, 1892, s. 623 — 
“Su/7icienf roisou"—Coasfriicfiou.—Tho words 
I “sufliciout reason” in s. 623 of tho Civ. Pro. 

Code, should reecivo a liberal oonstruoticn and 
I should be construed so as to do substantial 
I justice to tho parties. GOPAL CHUNDER 
LAHIRY V, SOLOMON. 11 C. 767. [R., U.B.R, 

! 1392—96, Vol. II, 163.] 

I (2)— Ipplicafinn for revieto of jwdgmetU — 

Time for—Act VIII of 1859, s. 376—** Sufficient 
reason*’ — Whal amounts fo Privy Council 
decison on question of fact in anof^r sail 
— Pendency of appeal in High Courl. — 
A decision of the Privy Oouneil passed in 
I 1871 with regard to a question of fact in 
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another suit, or the pendency of the appeil in 
the High G 'urb, is n ) “ suffioient rc-a-^ou ” with¬ 
in the meaning of t he expression as used in 
s. 367 of Act VIII of 1859. for not having pre¬ 
ferred an apphcvtion f)r revinw of a julg-ueat 
within the limited period, inz.. 3 months from 
the date of the dpcre-'. HOLAKWtJ LALL v. 
MONJEE LALE. 17 W R. 163. 

(3) —Ciu. Pro. Coie {Act VIIT of 1859), 
s. 376— EevifW when granted.-■‘The discovery 
of new evidence may mike it orop^r to grant 
a review under s. 376, Act VIII of 1859. 
But the ciMums'Aicps mus'. bo V“ry 
special—the more so when the application 
to review is maie many years after 
the date of the d.cree—and the evidence 
discovered must b.i of a cl-‘ar and conclusive 
character. HEER\ EAEE GHOSE v. RaM 
TaruCK Dey, 23 W R. 323. 

(4) — Rev'eio of juigmen^y G- ound for — Snbae- 
fuent Full Bench deci ion. —Where a plaintifi, 
uusuccossfal in his first suit before the High 
Court, made an alternative claim in a second 
suit, and. up )n a reference of the question in suit, 
a Full Bench unanimously decided that the course 
taken by the plaintifi in the second suit was 
wrong and th it I hat in the flost was right, the 
High Court would b* ju-tifi*d in reversing the 
former judgment on review and carrying into 
eflaot the decision of tue Full Bench. JON- 
UENJOY MULLICK v. DaSSMONEY DASEE, 
8C. 700. (7 W.R. 405. 9 W.R 102. B.L.R. 
Sup. Vol. 892 = 9 WR. 181, D.) [F., 13 B. 
330.] 

(5) —Final decision h'^Ho 'en - Clo^e of 

Court's jnrisdicHon exceot for txecution—New 
trial when could be held for the sa*ne matter .— 
When once a Civil Court his passed a final 
decision between the parties, it loses jurisdic¬ 
tion over the suit, except for the pu'^poses of 
executing the decree, and it c inn it h ild a new 
trial of bhesaiue, unless, for some reason within 
the Procedure Act, the firs', trial appears to have 
been unfair between the p'irti»*s. SULEET 
MOHUN ROYCHOWDHRY V. SOWTRABEBEB, 

10 W.R. 42. iExpL, 11 W.R. 197 ] 

(6) — Dismissal ofsiut — R-v'u’to —Appeal — Re¬ 
versal of judgment in review—Remedy of decree- 
holder.—The first Court, having dismissed a 
suit, granted a review of its judgment and 
decreed the suit even though the plaintifi did 
not afford proof to the satisfaction of the Court 
that such evidence was not within his power to 
produce at the time of the suit The lower 
appellate Court dismissed the suit holding that 
the petition of review was improperly admitted 
contrary to the Full Bench ruling in 11 B.L. 
R. 423. Held, that the lower appellate Court 
was right in interfering with what the first 
Court had done illegally and without jurisdic¬ 
tion, and reversing the judgment so obtain^id. 
In answer to the decree-holder’s contention 
that he would have no remedy as regards the 
objection by which the suit was first dismissed 


^ev/ew—continued. 

- 5 . —Review after Time-continued. 

by the Tiluo-iff, held, that the pLintiff might 
make an application to the lower aopellate 
Court for leave to appeal against the judgment 
first pronounced, and that it was emirely wi h- 
in the discretion of the lo ver appf^llate Court 
to admit t he appeal or rignrd beir'g pad 

to the mistaken proceedings wh'ch followed 
upon the p-^titiou for review Mr. C. G. D. 
Betts v. Bonsi Mundue, 25 W.R. 343. 

{7)—R€vieio of judgment —Time — Further 
investigation — Grounds — for obtaining 

copies. —An application f;>r a review of judg¬ 
ment, if presented out of time, cm I'e admitted 
only when there is special ani snflioient. cause 
for the delay. Nor can it be admitted merely 
for the purpose of having a further investigation 
in the ab.sence of anything to show that the 
further evidence sought to be .adduced might 
not have been produced at the original trial. 
The time for obtaining copi»s of judgment 
should not he allowed in apniications for review. 

Jhubhoo Sahoo v. MUjsSaMUT Jusoda 
KOOER, 17 W R. 230. 

(8)—Ciy. Pro. Code. 1859, s. - Review- 
Executor — Legatee—English and Indian Law. 
—The plaintiff’s suit wa< decrt-el as prayed 
for, though a certain i.ssue was decided ^igniosb 
him. Subsequently the defendants applied for 
review of judgment and the C mrt adnnt'ed the 
review and dismissed the suit as birred by 
limitation. Thereupon the plaintiff applied for 
a review of both the former and present judg¬ 
ment, although the application as to the former 
judgment was barred. that the plaintiff 

was entitled to have both the judgments re¬ 
viewed, as he bad not bei-n aggrieved by the 
fir.sb decree and as only the second decree was 
adverse to him- An executor is not under any 
obligation under the Indian law as he is in 
Engliud, to sbed his character of executor 
before he ran appear in his new character of 
legatee. MUSSAMUT BaGO >.7aN v. CHOW- 
DHRY ZUHOORUE HUQ. 13 W.R 69, 

[^)—Reg XXVI of 18U, s. 4-,4^»i ;S‘!ioJ7, of 
application for review — Removal of inability 
to review without permission of supf'r^or C.ouri 
— * Further appeal' in s- 4. meaning of—Act 
VIII of 1859, s. 377, scope of . — The sole ques¬ 
tion in ibis appeal was whether the Court below, 
in admitting to review thi judgment in appeal 
passed by a former Judge, m 1818. wis wrong 
in law. The Judge’s competency to admit the 
review was denied, firstly, beciu-e the previous 
permission of the High Court liad not been ob¬ 
tained in accordance with ihe law before 1859 : 
secondly, because, a special appeal having been 
admitted in this case, the review was barred, 
thirdly, because more than 12 years having 
elapsed during which time the defendants had 
been in quiet possession, all further proceedings 
were absolutely barred. With ^^■gard to the first 
of these objections, it was oonrendei that Reg. 
XXVI of 1814, s. 4, applied, and that, although 
the Regulation had been repealed, yet. under 
the principle of s. 387, Civ. Pro. Code, the pre¬ 
sent case must be dealt with as a suit pending 
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at the time when the Code came into operation 
and. therefore, governed by the law previously 
in force. The High Court was however of opi¬ 
nion that s. 337 had no bearing on the question. 
The proviso contained in the latter part of the 
section merely maintains the rights of parties 
to pending suits in reference to the procedure 
of the suits and does not affect the enlarged 
powers given to certain Courts, or the restraint 
removed by the Code. Whereas, by the law 
previously in force, the Subordinate Courts 
could not review their judgments without the 
permission of a superior Court; the Code re¬ 
moved that inability, and the removal extended 
to suits past and pending as well as future. 
On the second question, whether the previous 
admission of a special appeal barred the review; 
it was held that an applicant for review of a 
judgment passed in 1848 can claim to be govern¬ 
ed rather by the terms of the old law, Reg. 
XXVI of 1314, viz., “from which decree no 
further appeal may have been admitted by a 
superior Court,” and the words “ further ap¬ 
peal' ins. 4 of the Regulation include both a 
special or second a ppeal described in s. 2, els. 
1 and 2 of the samo Regulation, and also a 
summary appeal mentioned in cl. 3, s. 3. It 
was therefore held in the result that nothing 
in the proceedings in special appeal barred the 
application for review in this case. Upon the 
third objection, it was clear that there was no 
quiet possession in good faith by the defendants 
so as to bar the suit by limitation. The Limi- 
tation Act, XIV of 1859, is wholly silent on 
the subject; and s. 377, Civ. Pro. Code, assigns 
DO limit to the time, after the expiration of 
90 days, at which the application for review 
may be filed on the stamp paper prescribed for 
plaints, provided that the applicant can satisfy 
the Court that there was just and reasonable 
cause for the delay. In the present instance, 
cause was shown for the delay ; the Judge took 
ovidonce as to its truth, and, after full conside¬ 
ration. decided that the cause had been made 
out. The order of the Judge thereon granting 
the review was final and could not bo disturbed 
unless it be shown to be contrary to law or 
usage having the force of law. JOOUL 

KisHORE Singh v. Ooohur Narain Singh, 

8 W.R.483. 

(10) — Revieu, —Effect^Procedure. —Where a 
suit is admitted to review, it becomes, in all 
respects, a new one between the parties, and its 
decision will bo guided by tho precodonts then 
in force ; and if there exists a Full Bench 
Ruling at that time which was contrary to 
other rulings on tho same point, the Court is 
bound to follow it. ALLAD MONEE DOSSIA 

V. Joy Sunker Roy, 7 W.R. 408. [i?., 6 A. 
292 = A.W.N. 1884, 89.] 

( 11 ) — Civ. Pro. Code. 1859, s. 377— Review 
of judgment — Limitation. —An application for 
review of judgment cannot bo granted after tho 
proper time, on grounds which should have been 
but were not, urged at the hearing of suit, 
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unless just and reasonable cause were shown to 
the satisfaction of the Court for not preferring 
it within the time allowed by law. MADHO 
DAS V. Rukman Sevak Singh, 2 A. 287. 

il^)—Review of judgment, application for, 
after long delay—Delay to be explained,—k 
Court commits an error in law if it assumes 
that it is sufficient for a* party applying for 
review after 90 days to account only for omit¬ 
ting to apply within that period. Though the 
admission of a review applied for after the 
prescribed period lies in the discretion of the 
Court, still an error in tbe principle govern¬ 
ing tho exercise of that discretion is an error 
of law which may be urged in special appeal. 

In determining whether such disorelion should 
be exercised in favour of an applicant who is 
out of time, it is inoumbent upon the Court 
to take into acoount tbe addiiional period, 
which has been allowed to elapse after the 
prescribed period, when it is considerable in 
point of duration, and to determine whether it 
is satisfactorily explained. HYAT v. RAHIM* 
UD-DIN, 114 P.R. 1876. 

(13) —VIII 0 / 1859. s. 378-Review- 
Second application—Petition for review present¬ 
ed after 90 days—Reason for delay. —Under 
s. 378, Act VllI of 1859, no second applioa- 
tion for review of a judgment can be entertain* 
ed after tho dismissal of the first applioatioo. 
An application for review of judgment present¬ 
ed after the proscribed period of 90 days from 
tbe date of tbe decree, should be rejeoted uoless 
the delay is satisfaotorilv accounted for. 

Kasheenath Roy v. luchhee Narain 
Chatter.ter, W.R. 1864, 91. 

(14) — Review if grantable after ninefy days 
—Power of Court - S. 28. Act XXIII of 1861— 
Extortion, Charge of —Civil Court, Jurisdict^ 
of. —A Judge has power to grant a review of a 
judgment, notwithstanding that a period ex¬ 
ceeding ninety days has elapsed. Where the 
possibility was that a Judge might feel some 
difficulty on a point of law when he came to 
determine a case upon review of judgment, 
held that he might refer that point of law for 
adjudication by the High Court under s, 28, 
Act XXIII of 1861. Civil Courts have jurisdic¬ 
tion to entertain charges of extortion. RAH- 
QUTTEE DOSS v. GHOLAM AHMED KHODD- 
KAR, W.R.F.B. 84. 

(15) — Review of predecessor's judgment — 
Firsf nppficafion rejected — Second appftca- 
fion after 90 days.— A Judge acts with 
out jurisdiction in admitting a second applica¬ 
tion for review of a judgment passed by his 
predecessor after the expiry of 90 days from 
the rejection of tho first appUoation, withouta 
finding of any just and reasonable cause for 
such admission. SREENATH CHOWDHRY v. 

Krittatto Moybb Dossbb, 18 W.R. 
286. 

( 16 ) —Rfloiett*—^ppficotion made out of Kwtf 
—No reason thoum for delay—Jurisdiciion*-^ 
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Where an application for review of .iudgmenb is 
clearly out of iime and no reasjn for the delay 
is shown ivi all, the Judge has no jurisdiction 
to grant a review ; if he grants it unier such 
circumstanOwS, all the proceedings taken sub¬ 
sequently are without junsdiciiuu aud bad. 
GOUR PBRSHAD SURMAU V. ANJUB ALI, 24 
W.R. 294, 

(17) -Act vai of 1859, s. 377 -PttUion of 

review^Ijimiiaiion—Permission of Court, 
Under Rule i of the ist of xMay 1863 and 
under s. 377 of Act- VllI ot 1859, a petition of 
review ought not to be admit ted after the time 
prescribed in that section, wunout the leave of 
the Court or a Judge. OMHAO biNGH v, 
MONGUIiA BEBEE, 3 lAf.R- li3. 

(18) — Review, Admission of, after time Just 
and reasonable cause to be yroved. A party 
applying for a review beyond time must thow, 
in order that the appiicition may be heard, 
just and reasonable cause to tne sacisfauciou of 
the Court for not having preferred suca appli¬ 
cation within the liiuitod period ot 90 days ; 
and where a Court entertains an application for 
review beyond tune, though the applicant has 
not bhowu just and reasonable cause for the 
delay, the Court acts without jurisaiction and 
its order is null and void. MUSSAilMAi’ EaTTO 

v. LASHKa khan, 191 P.R* 


(19) -Ayylicaiion for review of judgment, 
made after 90 aays-’6ujfi~i<if^t cause fur aelayto 
be eslabltshed. — Toe omer of a Court admitting 
a review should show or state that it w<*s satis¬ 
fied that there were good reasons for the de^ay 
in presenting the petition ot rov.ew. Toe review 
in this case, having been admitted alter the 
expiration ot 9U days without any just or reason¬ 
able causa having been shown to the satisfaction 
of the Court for not having preferred the applica¬ 
tion within the limited period, the order admu- 
ting the review and toe suboeqaent pcucjodiup 
thereon were set aside as illegal. {Pun<Ut, J., 
dissentienU). GUNGANARAlN BOY v GOxNO- 
MONEE, 8 W.R. 184. lAypr., Li B.L R. 373- 
2 i.A. 53; ii.,9 W R. ihi. F.B.] 


/ 20 )— RevieW'-Appl.catiou presented after time 
—treasonable causa for delay —In this ca^e, no 
reason was assigned, in the appiic^tiou for 
review presentea to tne District Court, for the 
delay in its presentation, not had tne J udge in 
his order allowing the review, made any refer¬ 
ence to the subject. A special appeal had otou 
preferred by the defendant to the High Court, 
Lut tne time so occupied was held not to con¬ 
stitute a just and reasonable cause for the 
delay Further, there was beyond the aoove 
period, a delay ot more than two years altoge¬ 
ther unaccounted for. The High Gourt there- 
fore held that the Judge had no yucisdictiou to 

that had been done under it rnust fAll to the 
around. FAKIR a v. BA SAPA M. SHETTI, 8 B. 

UC.A.C. 234. 8B. 2630 
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{21) — Pi,eview, appli:ation for, after time 
Jnst and reasonaole cause for delay — Appeal. 
—Au order granting a review moved for after 
the timeallowel by law, without any adjudica¬ 
tion as to the goodness and the sufficiency of 
the cause ot delay, is illegal; and an appeal lies 
as to the sufficiency ot the cause of delay. 
KRISTO GOBIND JOARD.AR V. JUGOBUNDHOO 

SIRCAR, 12 W.R. 94. t9W.R.F.B. ,181. i2.) 

(22) — Review of judgment several years old 
—Dtlay —Ground of levitio—Decision of Privy 
Council—Act ^ ill of 1859. s. 377.-It would 
give rise to considerable confusion and great 
inconvenience if suns wuich were considered to 
have been finally disposed of could be opened by 
review after the lipse of several years from the 
date of decree, upon the ground that, in some 
other suit, the Privy Council bad come to a 
different decision. PaNCHAN.VN BOSE v. GU- 
RUD^S Roy. 9 B.L.R. 187^=18 W.R. 317. (3 
B.L.H.A.C. 287, Doubted.) 

(23) — Application for review after days— 
Just and reasonable cawse— Appellate Court, 
powers of. — Dindsay, J, —The Chief Court has 
authority to consider every act of toe lower 
Courts previous to the decree and it can legally 
consider whether just and reasonaole cause for 
the delay in pcesoutiug an application for review 
ha-- been shown. A new exposition of the law by 
the High Court is not a just and reasonable 
cause lor not having applied for a review within 
the period of 90 da.ys, but when the application 
has been granted on good cause shown, then 
the exposition of the law laid down since the 
date of the judgment sought to be reviewed 
may properly govern the case. Two cases in 
which plaintifis were proprietors of the same 
village and the defennants, two orothers, were 
filed together, were heard on the same days, 
rested on the same point and evidence in one 
was held good ju the other. While one case 
Was fought on up to the Chief Court, in the 
other defendant held back waiting for the deci¬ 
sion in the case of his brother and believing 
his case would be decided according to the 
decision in his brother’s case. His application 
for review was filed before the judgment of the 
Chief Court was given. Held by Campbell and 
Boulnois, JJ. (Lindsay, J . dissenting) that the 
Deputy Commissioner was quite justified in 
being satisfied ihat the cause assigned by pet¬ 
itioner for fifing his appiicaliou for review 
after 90 clays was jusoaud reasonable.HURREB 
SING V. MUKHA, 51 P R. 1871. 

(2i) —Cognate cases—Appeal to Privy Council 
— High Court reversing its own decision — Ap¬ 
plication for review of judgment—Lapse of time, 
—An application for review of judgment of three 
out of fiveauaiegous cabts decided oy ibe High 
Court, the judgment in two of which had been 
reversed by the Privy Council, made after the 
lapse of more than 90 days from the date of 
biie judgment of the High Court, but made 
withiu ninety days from the Privy Council 
decision was granted under the ciroumstanoes 
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of the case.^ Where of five cognate cases which 
OQedecisionj.of the High Court governed, two were 
appealed to the Privy Council, and ihe decision 
was reversed, the High Court reversod its own 
decision in the rest. SUTTO SURRUN Ghosal 

Tarinee Churn Ghose, 
^3i = 3B.L.R. A.C. 287. .(0 W R.F.B. 
181, DtQt.\ 3 W.R. 1 , R.) [Appr., 13 W.R. 139 ; 
Dm., 18 W.R. 317.] 


(25)—Ac/VIIIo/1859. s. 377-Review--^'Just 
cmd reasonable cause" for delay-• Subsequent Full 
Bench decision *—An application for review of a 
judgment passed 3 years previously, was found 
to bo a renewal of an application made within 
the time limited for that purpose by 8.377 of Act 
yiJI of 1859. The only justification for the 
delay was that a judgment of a Full Bench 
had since that date laid down the law in con* 

contention made by the peti¬ 
tioner in bis former petition of review. Held 
that this fact did not constitute a just and rea¬ 
sonable,cause within the mc^ming of s. 377, and 
that the Court ought not. merely on the 
ground of the Full Bench decision, to admit 
a petition for the purpose of interfering, in 
review, with a determination of the law by a 
competent tribunal which was come to before 
that decision was given. Dwarkanath DosS 
Biswas v. Manick Chunder Doss. 9 W R. 
102. [D., 13 W.R. 82, 80. 700, 11 C.P.L.R. 41.J 


(26) —Via of 1969, 3. 377— 

for review after 90 days—Subsequent aifferer 
construction of law by High Court, no excus 
for delay,—-In this case, the lower appollat 
Court admitted a review after the period of 9 
days prescribed by s. 377 of Act VIII of 185 
had expired since cbe original case was decided 
The ooly cause shown for not having preferred 
the application within time was that, prior t 
the admission of the .review, the High Gout 
in another |chso had laid down the law in 
different manner from that in which the lowe 
appellate Court had laid it down in thedecisioi 
admitted to review. Held that the now con 
atruction of the law might bo a ground fo 
review, but would amount to no exocuso fo 
not having applied in time. Pran KishE] 
BhUTTACHARJEE V. BUKSHEE CaZEE 1 
W.R. 26. (9 W.R. 381, F.B, at p. 186, F.) 

(27) —Ciu. Pro. Code, 1859. s. 378-Dfldsioi 
tXQhi yeats old^ Review. —A review may b 
granted in 1862 of a decision of 1854, and th 
order admitting the review is final under a. 878 
Act Via of 1869. Wahadeo LALL v. LalL. 
GOUR PEUSAD, W.R. 1864, 232. 


[2%)—Review of predecessor's judgment-AppR. 
catmimade beyond 30 days from date of decree 
Procedure Decision regarding admission of 
review. In this case, there was no proper 
decision as to the admission of the application 
for review, because the rnncipal Suadcr Ameou 
had admitted a review of the judgment of hia 
predecessor without deciding whether there was 
just and reasonable cause for the delay in the 
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application for review which was presented 
after 90 days from the date of the decree. He 
should not have admitted the application 
merely because, in his opinion, the evidence 
was such as to lead to a different conclusion 
since he was not an appellate Court competent 
to revise the decision of his predecessor. The 
judgment of a preceding Judge cannot be review¬ 
ed mere'y because the succeeding Judge would 

have recorded a different judgment. If any 
new evidence is offered, the applicant is bound 
under the law to show that it “ could not be 
adduced by him ” at the trial, before the review 
could be admitted for the re-consideration of 
such judgment. DOOKHOO PASEE v. SHAIKH 

Mahomed hossein, 6 W.R. 98. 

(29) — Application for review of judgment— 
Subsequent decision of High Court or Privy 
Council modifying law or practice, not suffixieni 
ground for admission of rtvieto after limited 
period. The party who applied for review in 
this case failed to show any cause whatever for 
not having preferred his application within the 
limited period, He relied upon a new interprets* 
tion that had been put upon the law relating to 
the matter decided in the suit. It was, however, 
held that, though it might be a good reason for 
preferring an application at the present time, 
it could be no reason for not having preferred 
such application in the past. It is not con¬ 
sistent with law or reason that duestions which 
have been long ago finally decided by competent 
tribunals are to be re-opened at any period of 
time, however remote, in oonsequence of a 
decision either in this Court or in the Privy 
Council which is supposed to modify the law or 
practice which prevailed at the time of suoh 
decisions. OnoOP OhUNDER PAUL v. 
Ekkowree 8 INGH, 6 W.R. 167. [R.. 7 W.R. 
166, 11 C.P.L.R. 42.] 

(30) Rejection of first nppiicafion for revitfto 
—Second application based on consfruefton given 
in a subsequent Full ComW decision, to 60 mods 
within 90 da,vs from such decision.—A previous 
application lor review of a judgment of the 
Division Court, which had been made within 
90 days from the date of the judgment, was 
rejected. On the ground that a Full Court 
subsequently sitting in appeal had put a 
particular construction on a "teep” or Indigo 
contract, a second application for review was 
presented. It was contended for the applicant 
that inasmuch as an application had been made 
within 90 days from the date of the original 
decree, he was not bound to show just 
and reasonable cause to the satisfaotioo 
of the Court for not having preferred his 
second application within 90 days from the 
date of the judgment of the Full Court sitting 
on appeal under s. 15 of the Charter; but the 
High Court was of opinion that the applicant 
was bound to make his application within 
90 days from the date of the decision of the 
i an Court, and, there having been no just and 

reasonable causa shown for the delay beyond 
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that period, rejected also the second application 
for review, FORBES v. SHAIKH DyanUTTOL- 
LAH, 10 W.R. 415. 

(31)- S.s. 376, 377, Act Vllt oj 1S59—Admis¬ 
sion of review of judgment after 90 days — 
Discretion of first Court unaer s. 377, Civ. Pro. 
Code, lower appellate Court not competent to 
interfere with ,—In this case, the Principal 
Sadder Ameen reversed the decision of the 
Sadder Ameen admibting a review. The appli¬ 
cation for the review had been presented more 
than 90 days from the date of the original 
decree, and the Sadder Ameen exercising the 
discretion vested in him by s. 377 of Act Vlll of 
1859, granted a review, and it was not compe¬ 
tent to the principal Sadder Ameen to interfere 
with the exercise of such discretion. It is the 
duty of the Judge of the Court to whom an 
application for review has been made to satisfy 
himself, not only of the existence of proper 
grounds for questioning the prior decision but 
also of the existence of just and reasonable 
cause why the application was not made within 
the limited period; and where be is not satisfied 
on the latter point, he ought to dismiss the 
application without refereoce to any other 
question. SHAIKH BURA BOODHOO v. KOY- 
LASH CHUNDER NUNDEE, 6 W R. 99. 

{ZPj — Application for review ^Limitation Act 
(XV of 1877J, s 5—Pendency of appeal notsuQi- 
cieni ground for delay in applying for review — 
Applicant’s ignorance of legal effect of judgment, 
not sufficient excuse for delay—Small Cause 
suit^lnierloculory order—Appeal — The ap 
plication for review in this case was presented 
long after the prescribed period; the District 
Judge however granted the review, being of 
opinion that there was suflSoient cause for the 
delay m the circumstance that an appeal by the 
applicant was all along pending. The High 
Court held that the application for review 
should not have been admitted after the long 
delay for which there was no sufficient excuse. 
The mere pendency of an appeal or a second 
appeal would not constitute “ sufficient cause” 
within the meaning of s. 5 of Act XV of 1877. 
Nor can the Court allow an applicant for re¬ 
view to plead his ignorance of the legal efieot of 
the judgment as a justification his delay, 
for, that would be exposing the.de.jree«holder to 
the possibility of a review for an indefinite 
period. Gulam Husen Mahamed v. Sayad 
Musa Miya Hamad ali, 8 B. 260. 

{dZ)—Reversal of decree in another case— 
Ground for admitting review after time—Review 
after 90 days-Appeal -—Where an application 
for review of an order in execution of a decree 
was made more than 5 months after the date 
of the order, and not within 90 days as required 
by the Code, and the only ground upon which 
the review was sought was that, in the execu¬ 
tion casjof another person, butapparently upon 
the same decree, the decision which proceeded 
a^parentl^ upon the uame ground as the dejisiou 
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in this case, had been reversed by the High Court. 
Hefdthat the reversal by a Court of appeal of any 
decree or order in another case is no ground for 
admittfng a review after the expiration of 90 
days, and that the order admitting a review 
under such circumstances was open to appeal 
and should be set aside. ROY GOODUR 
SUHAYE v. ACHEBUR LaLL, 13 W.R. 120. (9 
W.R. F.B. 181, F.\ 12 W R. 184, R., 2 B.L.R. 
183 = 11 W.R 56, D.) [R.. 17 W.R. 163-] 

{Zi)—Act VIII of 1859. 5s. 376, Zll—Special 
appeal admitted--Review— Delay m applying for 
review—Special appeal pending. —The mere 
fact that a special appeal has been preferred 
and admitted in the High Court against a de¬ 
cretal order of a lower appellate Court prevents 
any party to the suit, no matter whether or not 
he be the party who preferred the special appe¬ 
al, from having the right, under s. 376, Act 
Vlll of 1859, of applying to the lower appellate 
Court for a review of the judgment. [F., 14 
W.R. 438; R., 11 W.R. 5ll (12 C.W.N. 885),] 
Where an application for review of judgment 
is not made within 90 days and absolutely no 
reason is given for the delay except the fact 
that a special appeal has been pending in the 
meanwhile, it was held that the pendency of a 
special appeal would not be ‘‘ajust and reason¬ 
able cause for the loss of time, such as the 
Court to which the application is made is bound 
to arrive at, under the provisions of s. 377 
of Act VIII of 1859, before it can entertain the 
application at all. L.T. LUCAS v, W. STEP¬ 
HEN. 9 W.R, 301 = 5 Wym. 195, [F., 8 B.H.C. 
A.C. 234.] 

(35; —Special appeal—Remand order — Legal 
effect — Subsequent change of law—Review. —The 
fact that the High Court, subsequently to a re¬ 
mand in a special appeal, takes a different view 
of the Jaw from that held at the time of the 
remand, is not in itself sufficient ground for 
questioning validity of a remand order made by 
that Court under what turns out to have been 
a mistaken apprehension of law, or for seeking 
a review of it after the prescribed time. An 
application for review of the remand order with¬ 
in the time allowed by the law is the proper 
course to follow. Failing that, the remand 
order is a coaclusive determination upon the 
point of law. and its validity cannot be ques¬ 
tioned in another special appeal. RamkUV- 
ARBAI V. DAMODHAR NARBHERAM, 6 B.H.C. 
A.C. 146. [F., 10 O.C. 350.] 

See Limitation act, 1908, ss. 4 and 5, 39 
P.R. 1879. 

See SPECIAL OR Second appeal—Errors 
OF law or Procedure. 15 W.R. 143. 

-6.—Review by Judge other than Judge 

in original Case. 

(I) -Civ. Pro. Code. 1882, ss. 624, 626 (c)— 
Act Vll of 1888, s. 59 —Beview —Grant of appli¬ 
cation—Hearing by successor. —An application 
for review of judgment upon grounds other than 


1639 


THE ALL INDIA DIGEST. 


1640 


Review —contiuued. 

— 6—Review by Judge other than Judge 
in original Case— continued. 

those mentioned in s. 624 oi the Code ovhich 
are the existence oi now and important m-itter 
or evidence or of some apparent clerical error), 
if presented to the Judge who delivered it, and 
who has thereupon directed notice to he given 
to the opposite party, may be heard and dis¬ 
posed of by his successor. The language used 
in proviso (c) of s. G2G of the Code is not 
felicitous, for s. G24 does not provide for the 
making of any application to the Judge who 
delivered the judgment; it only forbids the 
making of certain applications to any Judge 
other than the Judge wbo delivered the judg¬ 
ment. The intention, however, of the Legisla¬ 
ture in inserting the proviso by Act Vll of 1888 
is plain. Under s. G23, there are three grounds 
upon which applications for review can be 
made (1) new and important matter of evi¬ 
dence, (2) mistake or error apparent on tbc face 
of the record, and i3) any other sufiicieut 
reason. When, therefore, s 624 provides that 
no application except on grounds (1) and f2) 
can be made to a Judge other than the Judge 
who delivered the judgment, while tacitly 
allowing that, to the Judge who delivered the 
judgment, applications on all three grounds 
can be made, it in effect enacts that to him 
alone shall applications on ground (:-J) be made. 
GantAT V. JIVAN, 16 B. 603. [/c. 16 C.P. 

L.R. 151,] 

(2) Act VIII of 1859, s. 7— Case in progress 
oj trial not within scope of review^Court pass¬ 
ing judgment the onlg Court (o grant revieiv .— 
The Court which has pronounced a judgment 
is the only Court that can review such judg¬ 
ment. Where, by inadvertence or from design, 
an application for review of the judgment of a 
Subordinate Judge has been presented in the 
Judge 8 Court, it is the duty of the latter to 
return the petition to the parly in order that 
it might be put in before the Subordinate 
Judge, S, 6 of Act Vlli of 1859 givt^s a Judge 
power to withdraw a case from a Court sub¬ 
ordinate to him. It does so, however, solely 
to enable the Judge to himself try the case so 
withdrawn or to refer it for trial to some 
other Court. According to the section, such 
transfer must take place on the institution of 
the suit, and it could not have been intended 
that a case in progress of trial should bo taken 
on the file of the Court trying the same, in 
order that it should be completed by tho Judge 
himself or some other Court. Ram NATH v 
Gowhur, 2 N.W.P. 230. 

(3) , Civ. Fro. Code^ s. 627— Application for 
review— Constitution of Benches—Powers of 
Chief Justice.— latter part of s, 627 of the 
Code provides that no other Judge or Judges 
of the Court, excepting the Judge or Judges 
who was or wore parties to the original judg¬ 
ment, shall bear the application for review of 
tho Judge or Judges or any one of iheui i^ still 
attached to tho Court; so that although the 
Chief Justice of the High Court has in general 
the duty oast upon him of appoluting the 
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Judges who are to constitute particular 
Pouches for particular business, in cases to 
which s. 627 applies the constitution of the 
Bench is taken out of his hands, and is pio- 
vided for by the Code. AOBHOY CHURN 

Mohunt v. Shamont Lochun MOHUNT 16 
C. 788. tii , 9 C.W.N. 502.] 

(4) -Ciu. Pro. Code. ss. 623, 62i—Review of 
judgment Abolition of Court and transfer of 
business to another Court.~S. 624 of the Civ. 
Pro. Code must bo considered as a priviso to 
s. 623, and bO. when there has been a change 
of the presiding Judge, no application can be 
made to the new Judge, for review of judgment 
whether of the Court which passed the decree 
or of the Court substituted for it, except on the 
grounds mentioned in s. 624. SARANQAPANI 
V. Nauayanasami, 8 M. 567. Uppr., 16 B. 
603.J 

(5) —Transfer of case from one Court to 
another for purposes of review.—k Judge 
cannot, by transferring a case to his own file, 
confer on himself the power to review the dis¬ 
missal order passed by a principal Sudder 
Ameen. GOLAM KSHA v, HuRRISH CHUNDER 
Mookerjee. W.R. 1864, Mis. 29. 

(6) Review—Appeal heard\before two Ji^ges 
—One Judge leaving Court—Application for 
revtetv heard before other Judge—Appeal to be 
heard by two Judges if review granted—Su^- 
cient reason—Discretion of Court.—Vihen an 
appeal is heard by two Judges of the High 
Court, one of whom leaves the Court, the 
Judge wbo continues in the Court is competent 
to hear an application for a review of the decree 
made in the appeal, and also the application for 
a rule for the review and the rule. If the rule 
is made absolute, the appeal should be heard 
by a Bench of iwo J udges. Tho discretion of a 
Court in saying what constitutes good and 
sufficient reason for an application for review, 
or what are the proper requisites for the euds 
of jubtice to support such an application, is not 
liinited. MaKSUD MAHI v. THE SECRETARY 

OE State for India in Council, g Ind. 
Cas. 532. 

(7) “Sf. 24 and 25 Vic., c, 104 (High CourVs 
Avii s. 15— High CourVs powers of superin* 
tendence — Rent'w of judgment. —Where a 
Subordinate Judge rejected an application for 
review of judgment, on tho ground that ho had 
no right to interfere, ivs tho judgment sought to 
be reviewed was that of his predecessor, heldt 
that the High Court, undor the general powers 
of superintendence vested in it by s. 15 of the 
Loiters Patent, is competent to point out to 
the Subordinate Court its error and to direct it 
to reconsider the applicaticn presented to it, 
and to dispose of it according to law* In re 
Mathra I'HASHAD, I. A. 296. [R., 9 A. 104- 
A.W.N, 1886, 309, P.B.] 

(S) —*lpp/icafio7i for revieto of judgment, suc“ 
ceedxng Judge considering and decid%ngt poiwfl 
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of.—No distinction is made bv law between the 
power of a Judge who had originally heard the 
ca«e and subsequently has an application for 
review before him. and the power of a Judge 
subsequently succeeding to the sinie office, who 
has such an application before him (not being 
barred, by the oircumstances stated in s. 379 of 
Act VIII of 1359, from considering such appli¬ 
cation). AMAN ALI CHOWDHRY V. KASIM 
ALT, 6 W.R. 316. 

f9) — "Remew of 'predecessor's judgment —Dts- 
cretion of Court. —A Subordinate Judge has the 
power under the law to review the decision of 
his predecessor, although this is a power which 
should be exercised verv sparingly. KaNGALRR 

Churn Josh v. Dursunee Dossee, 18 W. 
R. 198. 

(10)— Review of judgment. apoUcntion for — 
Notice—Hearing hy successor-~Civ. Pro. Code, 
s. 624.—An application for review of judgment, 
upon a ground other than those mentioned in 
s. 624 of the Civ. Pro. Code, if presented to the 
Judge, who delivered it. and who. thereupon, 
directs notice to issue to the opposite party, mav 
he heard and disposed of hv his succesonr. 

Karoo ^tngh v Deo narain Singh, 10 C. 
80=sl3 C L.R. 261. (4 A. 27». Diss,) IF.. 13 

C. 231; Avpr., 13 M. 178. F B., 16 B. 603; R., 
12 M. 509; Cons., 10 C.P.L.R. 62-] 

(l\)—Review, apvUcation for, heard by suc¬ 
cessor of the Judge that passed the decree — Civ. 
Pro. Code, 1882. s. 624-—Where an applica¬ 
tion for review is presented to the Judge who 
made the decree, and he thereupon issues notice 
to the other side, the application is “ made ” 
to him within the meaning of s- 624 of the Civ. 
Pro. Code, and may be beard and dispoecd of 
bv bis successor in office. FaZEL BTRWAS v. 
Jamadar Rhetk 13C. 231. (10 ri. PO. F) 
[Annr.. 13 H 178. F.B.; R„ 16 B. 603,10 C.P. 
L.R. 62. 3 0.0. .363 ] 

(12)—Firsf decree, in favour of plaintiff-— 
Appeal to Vrivv Council—Stpcond decree in 
plainfi/f\<t favour based, on dficree Pav- 

menf of monev info Court vending result of 
previous appeal to PrivuCounc.il — R''ve.rsnl nf 
decree hv the Privy Council —“New and im¬ 
portant matter"—Anvlicatinn for review —Civ. 
Pro. Code. 1882. es. 623, 624.—The proprietor of 
certain taluqdari villages sold the suit lands, 
which were described as nakH frent-free', to 
the father of the plaintiff under a deed dated 
gth Mav 1858. and covenanted to the effect 
that, if the Government should, at anv future 
time, lew anv assessment and the vendee were 
compellpd to nav the same, the latter would be 
entitled to recover the same fmm him. The 
Government having levied assessment for the 
years 1872 1876, the plaintiff instituted a suit in 
1876 against the talnqdar forthe recoverv of the 
amount paid bv him. The suit having been 
decreed in plaintiff’s favour in 1883 by the 
High Court, the defendant (taluqdari appeal¬ 
ed to the Privy Council. The Government 
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levied assessment on the nnkri lands again for 
the years 1877—1882, and a second suit was 
filed by the plaintiff to recover from the taluq- 
dar the amount levied from him. The defend¬ 
ant not having contested the suit, an ex parte 
decree was passed against bim on the strength 
of the decree of the High Court in the former 
suit. When the plaintiff took out execution 
of this decree, the defendant paid money into 
Court and applied for stay of further proceed¬ 
ings in execution pending the result of the 
appeal to the Privy Council in the previous 
suit. The application was granted- The 
Privv Council having reversed the decree of 
the High Court and decided in favour of the 
defendant in 1887, he applied for a refund of 
the monev in Court's deposit. At the sugges¬ 
tion of Court, the defendant applied for a 
review of the decree in the second suit. But 
the District Judge, who was not the Judge 
who hsd Heeided the case, rejected the applica¬ 
tion, on the ground that he had no jurisdiction 
to entertain it under the provisions of s. 624, 
Civ. Pro. O'^de, 1882. Held, that it was com¬ 
petent to the District Judge to entertain the 
application for review, the decision of the 
Privv Cmmcil which reversed the decree of 
the High Court in the first suit, and which 
had been passed subsequent to the decree in 
the second suit, which depended on the rever¬ 
sed decre® of the High Court, being “ new 
and important matter” within the meaning of 
ss. 623 and 624 of the Civ. Pro, Code, 1882, 

Waghfla Raisangjiv. SHATK Masludin, 
13 B 330 [R., 8Bom. L.R. 932 = 31B. 128, 4 
M.L T. 86.1 

(13) — Civ Pro, Code. ss. 624 and 626. ch (c)— 
ppviev) of judament. anpHoation for, before 
.Judge other than one who delivered judgment— 
JurUdiction —On the ground that he was not 
competent to entertain it, an Assistant Collector 
dismissed an application for a review of the 
ludgment of his predecessor, who had admitted 
the appPeation, i«sned notice to the parties, and 
snhsequentlv partly heard the application. 
field, that under clause fc) of s. 696 of the Code 
of Civil Procedure, where an application fora 
review of judgment upon grounds other than 
those m-^ntiooed in s. 624 is presented to the 
Judge who delivered it. and he has thereupon 
directed notice to be given to the opposite party, 
the application may be beard and disposed of 
bv his successor ; held, therefore, that the 
Assistant Collector had jurisdiction to hear and 
diepose of the application for the review of hia 
predecessor’s iudgnieot. DuNYAPAT v. GA- 
NESHI, 3 0 C. 363. 

(141— Civ. Pro. Code, s. 624— Revxeio of judg¬ 
ment hv another Judge — Clerical error —Aftuors, 
avnlication for review o1 judgment by — Limi¬ 
tation Ac*. 1®77. s.^. 7 & 8 —Tn a declaratory 
suit, the Judge passed a decree to tbe effect that 
the amount due under certain deeds of the 
plaintiffs had priority over the amount due 
under the deeds of the defendant. One of the 
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plaintiffs’ deeds the Court omitted to mention 
in the judgment, and consequently it was not 
entered in the decree. The judgment whs 
dated the 8th January 1897, and on the 2l8t 
September 1897, the plaintiffs tall of whom, 
with the exception of one, were minors) appli* 
ed. under a. 623, Civ. Pro Code, fora review of 
judgment before another judg^. On behalf of 
the defendant, it was contended that the appli¬ 
cation for review of judgment was bevond time, 
and that the Judge could not review the judg¬ 
ment of bis pre decessor. Held, that the 
application was notbarred by limitation. S. 7, 
Limitation Act. applies when only some of 
the judgment-creditors, and not all, are affect¬ 
ed by a legal disability. Held, further, that 
it was owing to an oversight or clerical error 
that the Court did not grant the relief prayed 
for in re.spect of one of the plaintiffs’ deeds and 
the Judge was competent to review the judg¬ 
ment of his predecessor under s. 624, Civ. Pro. 
Code. A “clerical error” is intended to mean in 
B. 624, Civ. Pro. Code, an error in recording 
what, on the face of the record, was the deci¬ 
sion which the Court had arrived at. LACHMI 
Narain V. Ram Prasad, 3 0,C. 316. [F., 9 

0,0. 269.] 

(15) — Review —Ho new evidence—Co ordinate 
Court .—It was never intended by the Legisla¬ 
ture that one judicial offieor should review the 
judgment of another officer of the same grade, 
not upon any new evidence or for any error 
patent in the decision of his predecessor, 
but simply because it is stated that his 
predecessor has not taken a right view of the 
evidence. WOLFUT v. NUSRUTOOLLAH, 23 

W.R.48. 

(16) —Reoieip of judqment^Civ, Pro. Code, 

1877, ss. 623. f^^i—Meonino of term “mnrfe” in 
s. 624.—The terra “made” in s. 624 of the Civ, 
Pro. Code, does not mean merely “presented” 
but must be construed to include a hearing and 
determination of the application for review. 
Therefore, while applications for review of 
judgment, when based upon^the ground of disco¬ 
very of new and important evidence, or on ac¬ 
count of some mistake or error apparent on the 
face of the record, mav be made to any Judge 
of the Court that passed the do'^ree or made the 
order, as h«ing matters not impeaching the 
essence of the original judgment, nr the correct- 
ness of the decision, either in law or fact, of the 
Judge that passed it upon the material before 
him, those in which “ other sufficient reasons ” 
are alleged, attacking the aecuraov of his state¬ 
ment of the facts or otherwise assailing the judg¬ 
ment itself on points admissible in review, must 
be preferred to. and can be heard and determined 
only by the identical Judge who delivered the 
judgment. Panoham v. Jhtnguri. 4 A 278 
= A.W.N. 1882, 26 lO C SO\NotF, 

13 M. 178, P. R.: R.. 12M. 509. 16 B 603 10 
O.P.L.R. 62. 3 0.0. 363. 33 C. 1323 = 3 C.L J. 
645, 548, 656 = 10 O.W.N. 986.] 



(17) Act VIII of 1859, s. 376— Revxexo-^Anu 
other sufficient cause—Different conclusion upon 
same state of facts.—A Judge is not at liberty 
to rtvi w and reverse his predecessor’s judgment 
merely because he happens to arrive at a different 

conclusion upon the same state of acts. Baneb 
Madhub Bose v. Kalee Churn sinot? 
ROY. 24 W,R. 387. [F., 25 W.R. 48.] 


uo; 


oip. ^ro. uoae, 3, 024 — 
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reviewed only by Judge originally delivering U, 
-Under s. 624 of the Civil Procedure Code, it 
IS not competent to a Judge other than the one 
who has delivered the original judgment to eo- 
tertain an application for review of the judg¬ 
ment, The mere fact that the application has 
been cnce presented to the proper Judge and 
notice issued by him. cannot be taken as autho¬ 
rising his successor to proceed with such eppli. 
cation. CHERU KURUP v. CHERU KANDA 
Kurup, 12 M. 509. [F., 10 C.P.L.R. 62 ; B., 
13 M. 178, F.B] 


(19)—Keyiem of predecessors judgment—Diff¬ 
erent conclusions from facts.—A Judge is not 
authorised to admit a review of a judgment 
delivered by another Judge merely because he 
thinks that th it judgment is not justified by the 
facts of the case SHAIKH MUNOOROODEEN 

V. KadibBuksh. 24 W.R. 410. 


(20) —Power to revieiv predecessors judgment 
—Qrounds for review. —A Judge ought not to 
review his predecessor’s judgment except on the 
grounds speoificallv mentioned in the Civ. Pro. 
Code, (VIII of 1859). ss. 376 and 378 = (XIV of 
1882). ss. 623 and 624. (F., 24 W.R. 186, 24 W. 
R 387, 25 W.R. 48. 2 M. 10 ; D.. 6 0. 236- 
6 C L.R. 649] A review oan be granted only on 
the ground of discovery of new evidence or (or 
the correction of a patent and indubitable error 
or omission, or any other similar ground justi¬ 
fying a review. ROY MEQHRAJ v. BBBJOY 

Gobhind BURRAL, 1C. 197-23 W.R. 438. 
[F., 24 W.R. 196. 25 W.R. 324. 2 M. 10; D., 
1 M. 396; R„ 24 M. 1 = 2 Bom. L.R, 771, P.O.] 

(21) —4cf Vril of 1859. s. 378— Review of 
predecessors judgment — Legality— Appeal.— 
One Principal Suddor Ameen ought not to re¬ 
view the judgment of his predecessor except 
upon grounds of grave importance. Even if 
there is anything wrong in point of law in 
granting a review upon the said ground, suoh 
decision o^^nnot be reversed on appeal inasniuoh 
as the Legislature has made suob deoision not 
appealable, a. 378. Act VIII of 1859, declaring 
that the order, whether for rejecting the appli¬ 
cation or granting the review, shall be final. 

Ranee Surut Soondurre Debia v. 

Rajrndur Kishore Roy Chowdhry. 9 W. 
R. 125. 


(22) —Revi^ir by judge of order made by his 
predecessor, previous absence of notice »»o2 a 
ground for .—It is not competent to a Subordi¬ 
nate Julge to review an order passed by his 
predecessor in office in an execution proofing 
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for striking o0 the same, on the mere ground, 
that such order was passed in the absence^ of 
the deceased decree-holder and without having 
given him notice of the day fixed for the 
hearing of the darfehasf. The application for 
review under such circumstances not being 
one based on the ground of the discovery of 
new and important matter of evidence or of a 
clerical error apparent on the face of the order, 
could not, by reason of s. 624 of the Giv. Pro. 
Code, be heard by any other Judge than the 
one who made such order. Khema KaNUJI 

V. Dhanji Framji, 14 B. 101. 

Review of Uidgment—ApvUcation made 
to successor — Civ. Pro, Code, 1877, s. 624 
An application for review of judgment delivered 
by a Subordinate Judge who had retired after 
delivering it, was made by the plaintiff to his 
successor, upon grounds other than that falling 
within the exception mentioned in 9. 624. Held 
that such application was rigbtlv rejected by 
the Subordinate Judge, BHAGMANI KUAR v. 
Ram Narain, A W.N. 1832. 96. 

{2i)—Judgment by predecessor^ Application 
for review to successor — Civ. Pro. Code, s. 624. 
—Where a judgment is passed by a predecessor 
in office, an application for review cannot be 
made to a successor on the ground of supposed 
error of judgment, {Vide s. 624. Civ. Pro. 
Code). BEHART LOtili MOOKER.TEE v. 
GOLANATH MOOKBRJEE. 3 C. 110-4 C LR. 

371. 

(25)—Judpmenf by predecessor of present 
Judge — Review — Limitation.’^A. lower Court 
Judge is incompetent to admit a review of the 
judgment passed by his predecessor after the 
lapse of 90 days, unless there is just and 
reasonable cause for not having preferred the 
application within the period fixed. GOSSIE 

Boss V. NARAIN Doss, W R. 1864. 287. 

{<26)—Judgment passed on comvromise—Re~ 
view—BewersrtZ of TyrfidecessoT^s judgment^P^r* 
sonal grounds.^^o review of judgment can be 
admitted from a decision passed on a compro¬ 
mise. To allow one Munsiff to review and re¬ 
verse the decree of his predecessor on personal 
grounds and after eight months delay* is 
altogether opposed to the spirit of the law. 
Baboo Purmessuree narain Singh v. 
Stud Romeezoodden ahmed Cazee, 5 
W. R. 226. 

(27)—Review of Small Cause judgment, only 
on grounds in s. 624 of Act X of 1877 Small 
Cause Judge, not comvetent to alter decree bv 
fixing instalments.--'Vhe Judge of a Small 
Cause Court cannot entertain an application 
for the review of a judgment delivered by his 
predecessor except upon grounds specified in 
s. 624 of ActX of 1877. nor could he under 
s* 210 of the Code alter the decree by fixing in¬ 
stalments except with the consent of the decree- 
holder which was not given in the present case. 
The Chief Court, under the circumstances, 
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interfered under s. 622 and set aside the order 
bv which the decree debt was made payable by 
instalments extending over 2 years, as made 
without jurisdiction. GOPIMAL v. AHMED 
NASSAN, 144 P.R. 1879. 

(28)—S. 5, Limitation Act — Review — Applica¬ 
tion to surviving member of—Bench to review 
judgment of—Bench onplea of limitation — Prac¬ 
tice. —Where, after the death of one member of 
a Bench of two Judges, an application wag 
made to the survivor to review their joint 
judgment on the plea that the appeal in which 
the judgment sought to be reviewed was passed 
had been, at the time of presentation, insuffi¬ 
ciently stamped, and when the deficiency wag 
supplied, was beyond time, the Court, under 
the circumstances, declined to interfere, on the 
grounds, inter alia, that the objection of limita¬ 
tion was not taken at the hearing of the appeal 
and that there was nothing to show that the 
Court would not at that time have granted an 
extension under s. 5 of the Limitation Act. 
GANPAT RAI V. IDU, A W.N. 1891, 65. 

(^9)—Review of predecessor's judgment-^ 
Judgment of reviewing Judge erroneous in law 
— Bigh Court’s vower of supervision—Jurisdic¬ 
tion. —The High Court mav, without the exer¬ 
cise of its powers of supervision, set aside an 
erroneous decision of a District Judge review¬ 
ing the judgment of his predecessor, and set¬ 
ting it aside on a ground involving a miscon¬ 
struction of the leading facts of the case. GOUR 
HUREE SHAHA V. RASH MONEE, 20 W.R. 
313. 

(30)—Resumption of invalid lakhiraj, suit 
by Government for, under Reg. II of 1819—Jn- 
tervention of Zemindar—Interlocutory orders, 
Suitors not obliged to resort to appeal from—Ap¬ 
plication for review of judgment — Re-considera- 
iion by same Judge as contradistinguished from 
appeal—Causes accounting for delay in apply¬ 
ing for review—Exceptional cases of review be¬ 
fore another Judge. —Tn this suit for resump¬ 
tion of invalid lakheraj brought by the Govern¬ 
ment, under Reg. II of 1819. the zemin¬ 
dar, apprehending that his interest might be 
affected by the decision of the Collector declar¬ 
ing the lakheraj lands to be more extensive 
than thev really were, intervened by petition. 
It was held that, in any view of the case, he 
had an interest which justified him in so doing; 

I for, even assuming it to be true that the Col¬ 
lector’s report as to the extent of the land sub¬ 
ject to revenue, was not binding on the zemin¬ 
dar, and that ho had a remedy against such a 
proceeding in another Court, still be had clearly 
an interest in averting an erroneous decree 
being made to his prejudice, the creation of 
prima facie evidence prejudicial to himself, and 
the necessity of resorting to the Civil Courts to 
remedy an evil already inflicted. There is no 
law or regulation prevailing in India which 
renders it imperative upon the suitor to appeal 
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from every interloontory order by which he 
may cnnepive him‘:elf ageirievpd, under the 
penalty, if he dneq not do qo, of forfeiting for 
ever the benefit of the con^iiderition of the ap¬ 
pellate Ooiirt. Nothin" cm he mor'* detriment¬ 
al to the esrpeditionq adpiiniqtrqtion of jiistiee 
than the pRt;ahIi‘jhmpnt of a rule which would 
impopp upon the suitor the n^c'^scitv of so ap¬ 
pealing. whereby, on the one hand, he might 
be harassed with endless exnense and delay, 
and. on the other, inflict upon bis opponent 
similar calamities, fjf’., QR C. J^24^5 0.W. 

N. 500; Avpr.. 11 W.R. P.O. 10; R.. 7 B 
H.C. 149. n A 0.5. 11 0. 2RQ, 2R C. 406. 20 

O. 758 = 5 C.W.N. 617. 12 O.W.N. 590 = 6 
C.L.J. 547 : D., 23 C. 279 ] An application for 
review is perfectly di.stinct from an appeal. 
From the regulations passed relative to the 
question of granting roviewo, the primary 
intention of granting a review clearly appears 
to be to secure a re-consideration of the 
flame Ruhjnct bv the same Judge as contradis¬ 
tinguished from an appeal which is a 
hearing before another tribunal. There m'ght 
no doubt bo cases in which a review may be had 
before another Judge as where death or som" 
unexpected cause has prevented the Judge from 
reviewing it ; such exceptions, however, are 
allowable only cj* tieccssifufe. Tn all practicable 
cases, the same Judge ought to review and, for 
the attainment of such object, expeditious pre¬ 
sentation of the petition for review is indispens¬ 
able. The R'^enlationfl relating to review by 
the Sudder Hourt are applicable to the proceed¬ 
ings of the Special Commissioners granting a 
review of their own decrees. Also, the causes 
accounting for the delay and intended to 
lustify the grant of a review ought always to 
bo of grave importance- On a consideration of 
the proceedings in this case, the Judicial Com¬ 
mittee came to the conclusion that the reasons 
assigned in this case for the grant of the review 
wero wholly insuflficient; that the requisites of 
the Regulations had not boon complied with ; 
that no such reasonable cause bad been shown 
for the delay in the presenfieg of the petition ; 
and that the petition its'^lf did not state any 
oircumstanoe which, in justice, required the 
granting of the review. MOHAR-IAH ^lOHRS- 

HUR!RiNan V Thr Govrrnmrnt op India 
3WR. PC 45 = 7 Ml. A 283 = t Suther. 328 
= 1 Sar. 645. TF W.R 1864, 91 8 W R. 
lf^4 ; Appl. 8 R IT C. A C. 41 : R . 9 W R. 
125. 9 W.R 181 FB.. 9 W.R. 801.10 W R. 
P B. 1 2 N.W P 230. 14 W R 334. 20 W R. 
.313. 14 B L R. .37.3 = 2 I. A. 58. 4 A. 278. 18 
l\r. 178. 16 B. 603.] 

Scp U P. ACT XIT OF 1881. s. 185, 19 A. 522 
= A.W N. 1897. 1.39. 

See Civ. Pro. code. I908. sch. IT. rr. 16. 20 
and 21, 5 O.C. 27. 

-7. —Review when lies. 

(1)— Acty. of 1859—Prcri.'jmn fm’ rrincw — 
Principle-Act VIII of 1859.—If it is the case 


Review —continued. 

-7.—Review when lies—confinufid. 

that there is no clause in Aot X of 1859 showing 
how a review should be admitted, it is jagfe 
po'^sible thab the best principles, under which 
such review should he allowed, are the just and 
equitable principles stated in Act VIII of 1859. 
MONRFKURNIKA CHOWDHRAIN V. THE COh- 
LECTOit OF MYMRNSINGH. 16 W.R, 139. 

(2) —^cf X of \S59~Appeal from Revenue 
Court—Review of judgment, —The provisions of 
Act X nf 1859 do not define the power possessed 
by th^ Judge when Cises instituted in the Reve¬ 
nue Court are beard by him in appeal, nor the 
procedure to be observed in the Judge's Courts 
in such casrs They do not define the powers 
possessed by the Collector as an appellate Court 
and the procedure to be followed. There is no 
illegality in the order of a Judge admitting a 
review of his judgment in an appeal from a 
Revenue Court. KOER HURCHUND SiNQH 

V. MUSSUMAT ROOPA KOOER, 4 N.W.P. 171. 

(3) —Decrees bp Reveyine Courts tn appealable 
cases-Revieto—Act X of 1859. ss. 151,154- 

611 /Conr;—Under ss. 151 and 
164 of Act X of 1859. the Revenue Courts have 
no power to admit a review against any decree 
passed bv them in appealable cises. A review in 
such a c.a-e w\s admitted and its former order 
was upheld by the first Court; and an appeal 
presented against such order was rejected on the 
ground that no appeal lay from an order reject¬ 
ing a review. On a special appeal having been 
made to the High Court, the latter Court sus-"* 
pended its final order in (he case, in order to 
enabl« the appellant to make an application to 
the lower appellate Court for the re-admission 
of the appeal and pending an intimation from 
that Court that sufficient cause existed for ex¬ 
tending the time of the appeal, because the 
appellant was misb-d by the first Court receiving 
and entertaining his review, and ha would have 
appealed in time ev.'n from the first decree, bad 
the first Court rejected the application for review. 
SOOKHXNUNDAMOYEE DABEA V. BANGY 

Madhmi Mooker.ieb, 1 W.R. 73. [R., 12 

W. U. 489.] 

(41—.4cf Xof 1859. ss. 151 and 154 to 168— 
RctJicHi of judgment. —It is expressly enacted 
by Aot X of 1859, s. 151, that no judgment of 
a Collector or Deputy Colleotor shall be open 
to revision or appeal otherwise than as expressly 
provided in the Aot; and there is in the Aot no 
general provision for a review of judgment 
though in certain spooi.al oases (see ss. 164 to 
158) the Revenue C urts are authorized toorder 
a re-hearing. Mahomrd TuOKRE v. MUS- 
SUMAT AHMUDEE BEGUM, 3 N.W P. 22- 

—Judgment of aopellate Courts revifto of 
—Jurisdictioti—Act X of 1859. s. 58 scops o^— 
The Court of first instanoe cannot review a 
judgment pa««cd by the appellate Court, S. 58 
of Act X of 1859 applies to the Court of first 
inst-inoe. not to the appellate C^urt. An appel¬ 
late‘'ourt has therefore no authority to direct 
th^* first Court to determine whether there are 
grounds for admitting for a re-hearing a case in 
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-7. —Review when lies— continzied. 

which decree had been passed by the appellate 
Court. SREP.N\TH DUTT v. RAM GOPAL 

Chatterjee, 11 W.R. 108. 

(6) — Act X of 1859, s. 78— Decree for ejectment 
of ryot—Revieiv of judgment after execution.— 
Tbere is m section of the law that enables a 
Collector, after execution has once been taken 
out against a royt under s. 78 of Act X of 1859, 
to review his judgm'^nt or put back the ryot 
into possession of the hud. RAM JEBUN DOSS 
V. Doyalee Dossee, 11 W R. 246. 

(7) — Act Xof 1859, s. 58—Ex parte decree — 
Revietv—Previous notice—Jumsdiction. —A suit 
which bad been decreed ex parte was revived 
by the Deouty Collector on the application of 
the defendant that he had no notice of the 
suit. Tho Decuty Collector fixed a day for 
the hearing and the plaintiff was informed 
that he could m\ke any objection on that day 
against the revival of the suit. Though the 
plaintiff asked for the examination of the 
defendant as a witness to the fact that he did 
actually receive no*ice of the suit, he did not 
put any question to the defendant whether 
he received the notice or not. Held that the 
revival of the ex parte decree was not contrary 
to the provisions of s. 59, Act X of 1859, as 
previous notice had been given to the plaintiff 
to show caus-^ against such revival. ALI 
A2IM v. Ram Manick Roy. 12 W.R. 193. 

- Ex parte dpcree—Review of judgment — 
Civ. Pro. Code, s. 623.—It is competent to a 
party against whom an ex parte decree has 
been pa«sed, to apply for review of judgment. 

Bibi mutto v. Ilaht Begum, 6 A. 65. 

(9) — Act VTII of 1859, s. 376, inapplicability 
of, to ex parte judgments — Application under 
s. 119— Procedure. —S. 376 of Act Vltl of 1859 
applies to cases heard and decided in the pre¬ 
sence of both parties, but not to the case of a 
person who has come in under s. 119 alleging 
that he bad no knowledge of the suit at all. 
Such a person should be allowed an opportunity 
of proving that the snmmoDS was not duly 
served on him or that h • was prevented from 
appearing for some good and sufficient cause. 

Motee Chand Baboo v. Radha Madob 
Chund Baboo, 2 W R. Mis. 34. 

(10) — Act X of 1859, .s. 58— Appeal—Review 
of judgment — Jurisdiction. —After the modifi¬ 
cation of his decree by the Judge in appeal, a 
Deputy Collector has no jurisdiction to enter¬ 
tain a petition for review of his judgment under 
s. 58 of Act Xof 1859, SOOBUL CHUNDER 
Gooho V. Tumeezooddeen CHOWDHRY, 
14 W R. 414. 

(11) —X 1859, 3.9 58, 151— Non-appear¬ 
ance of defendant — Revision, construction of 
the word — Jurisdiction. —A defendant who has 
appeared on one or more occasions and c'*ntest- 
ed the suit up to a certain point, is not a d'^f'^nd- 
ant who has not appeared, in the s^nse of 
s. 63 of Act X of 1359, merely because, at come 

C. VIII—104 
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-7.—Review when lies— continued. 

subsequent stage of the proceedings, he was not 
prepent when the suit was heard. The proper 
construction of the word “ revision,” as used in 
s. 151 of Act X of 1859, is not ” review,” but 
such revision as the Board of Revenue and 
Commissioners, as superior officers, exercise 

ings of theCollectorsand Deputy 
Collector^, or the High Court over the proceed¬ 
ings of the lower Courts in criminal trials under 
ss. 404 and 405 of the Crim. Pro. Code. Inde¬ 
pendently of any provision contained in Act X 
of 1859, there may be cases in which a Collector 
has power to admit a party to come in and be 
heard when a proceeding has taken place in his 
absence. Every pre.siimption should be made in 
favour of his having jurisdiction in such cases, 
especially where, if the review bad not been 
admitted, the party would have been entirely 
withA.it a remedy. RadhA Pershad Singh 
v. SansAR Roy. 14 W.R 27. [R., 16 W.R. 
159. 28 A. 5.54. F.B.--= A.W.N. 1906. 101 = 3 A. 
L J. 394 = 1 M.L T. 219.] 

— Review by Court tvWioiU avpUcadon by 
party—Jurisdiction —Ex parte decree — Review 
—Civ. Pro. Code, 1S59. s. .376.—A Judge re¬ 
viewing his previous judgment without any ap¬ 
plication having been made to him by the 
party aggrieved, acts without jurisdiction. 
There is nothing in the law which prevents an 
ex parte decree being reviewed, so far at all 
events as it relates to matters other than the 
question of the defendants being served with 
summons or being unable to appear. PORESH 

Nath Mundue v. Khettro MoneeDebia, 

20 W.R. 284. 

(13) —Cip. Pro. Code, 1882. ss, 108, 623— 
Appearance of parties —S. 623 of the Civ. Pro. 
Code. 1882. applies to dll cases whether they 
are disposed of in the presence of the parties, 
or ex parte in the abspnce of the defendants. 

Harihur Pershad narain Singh v. Bud- 
Du Pershad. 13 C.L.R. 254. 

(14) — Review, when inadmissible. —A review 
is not admissible merely for the purpose of 
having a point argued again, upon the same 
materials, by some other counsel. RAMEY v. 

Broughton, lO C. 632. 

(15) —Act VIII of 1859— Order passed in exe¬ 

cution of decree—Review of such order—Power 
of Cowri.—Under the New Code of Civil Proce¬ 
dure. 1859, a Judge is empowered to review an 
order passed by himself in the course of the 
execution of a decree J., dissentient^. 

Haradhun Mooker.jee V. Chunder Mo- 
HUN Roy, W.R F B. 66 = 1 Hay 577 = Mar8h 
205. 

(16) — Order in execution passed by Judge, 
power of Judge to review.—The High Court, on 
rejecting an application for the review of a 
judgment, amended an error in the decretal 
order regarding the mode in which the amount 
of interest was to be calculated and this altera¬ 
tion made a considerable difference in the 
amount recoverable by the appellant. The 
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- 7. —Review when Ilea— continued, 

money due under the decree, as originally 
directed, has been deposited in full by the res¬ 
pondent, and the appellant, though aware of 
the existence of the subsequent amendment by 
the High Court, applied to the Court below and 
took away the whole of the money. Under the 
circumstances, the High Court upheld the 
order of the Judge requiring the decree-holder, 
appellant, to refund the sura thus taken away 
by him in excess. It was of opinion that the 
Judge had jurisdiction in the matter because 
the application was capable of being considered 
as of the nature of a review and, according to 
the rulings, a Judge has power to review an 
order passed by him in execution of a decree. 

SvED Lotf alt Khan v. The Court of 
WARDS, 6 W.R. Mis. 127. 

fl7) —Ciu. Pro. Cod^, provisinns of. for rf view 
of judgment —XXVII of 1860.—The provi¬ 
sions in the Civ Pro. Code, for review of judg¬ 
ment are not applicable to Act XXVII of 1860. 
Where the Civil Court granted a certificate 
under the Act to 8 and subsequently made an 
order granting a certificate to C, the High Court 
set a<»ide the latter order. SiVU v. CHRNAMMA. 

5 M.H.C. 417. [Diss.. 24 W.R. 376 = 1 C, 101.] 

(18) — Act XXVII of 1860— Reinew, power to 
grant. — kn application for review might ho en¬ 
tertained in proceedings under Act XXVII of 
1860 (Certificate of Heirship), notwithstanding 
the absence of provision therefor in that Act. 
In the matter of (he netition of PoONA KOOER, 

1 C. 101=24 W.R 376. 

(19) — Application under Administrator-^OenS' 
raVs ^c( — Ros judicata —S 63, Acf II of 1874 
— S. 13, Civ. Pro. Code, 1877.—An application 
by petition under s. 63 of Act II of 1874 is a 
suit within the meaning of s. 13 of the Civ. Pro. 
Code (X of 1877), and is barred by the disposal 
of a similar former application in the same 
matter, though the order passed is capable of 
being reviewed, KLIZA SMITH v. THE SEC¬ 
RETARY OP STATE, 3 C. 340. 

(20) —Ctu- Pro. Code. 1877. ss. 409. 413, 623, 
625 —Order under e. 409 reviewable under s. 623. 
—Nothing in a. 413 of the Civ. Pro. Code, affects 
the right of a petitioner, to whom leave to sue 
as a pauper has been refused under s. 409, to 
obtain a review of such order of refusal under 
s. 623 of the Code. The applicant for review 
should file a memorandum of the grounds of ob¬ 
jections to the order sought to be reviewed and 
also a copy of such order. ADAR.TI Eourj.TI 
GOLAKHANl V. MANIK.TI RDULJT. 4 B. 414. 
[R.. 20 B. 86 : D , 17 A. 213, F.B 1 

(21) — Revieiv—Chief Court's ruling on case 
slated bv Small Cause Court Judge —" Decree ” 
—Act vril of 1859. s. 376.—The ruling of the 
Chief Court upon a reference made by the Judge 
of a Small Cause Court is not a “ decree " in 
the suit within the meaning of a. 376, Act 
VIII of 1859, and an application for review of 
such ruling, is not admissible. 
JUDIiALUDDEEN V. 

1873. 


/^evyeiv—continued. 

-7.—Review when Won—continued. 

(22)— Review—Power of High Court — Judg¬ 
ment passed on reference by SMbordinnfo Judge 
with Small Cause powers —Ctv. Pro. Code, 1882, 
ss. 617, 619, 623 -^Nature of judgment passed by 
High Court—Not a decree. —The power to review 
is expressly given to the High Court by s. 623 
of the Civ. Pro. Code, 1882, in the case of a 
judgment on a reference from a Court of Small 
Causes. But no such power is given in the 
case of judgment, on a reference under s. 619, 
Civ. Pro. Code, 1882, from a Subordinate 
Judge exercising the powers of a Small Cause 
Court. Nor is the judgment in the case 
mentioned above, a decree or order with 
in 9. 623, ol (6). of the Civ. Pro. Code, 
1882 ; but it is simply a statement of the 
grounds, in conformity with which the Subor¬ 
dinate Judge is to dispose of the esse as provided 
bv s. 619 of the Civ. Pro. Code. 1882. RAMA* 
CHANDRA BAUA.II V. SiTARAM ViNAYAK, 10 
B. 68. 

(23) —.ilppHcafion to review order refusing a 
petition for leave (o sue in forma pauperis. High 
Court—St. 24 and 25, Vic., c. 104, s. 15.—An 
application to review an order refusing a peti¬ 
tion for leave to sue in forma pauperis can be 
entertained by a Court of original jurisdiction. 
The High Court has power to set aside an order 
of a Court of original jurisdiction, refusing to 
entertain such an application, on the ground 
that the Court had not jurisdiction to entertain 
'V. In the matter nf the poRifon of RanI 

Umvsundari Deri. 8 B.L R App. 29. [P., 

64 P.R. 1896 : R.. 1 A. 101. P.B.] 

(24) — Application for review made itt forma 

pauperis—P<?(iRoner not previously allowed to 
sue or to appeal as pauper. —An anplioation for 
review of judgment presented after the pres¬ 
cribed period could not be admitted without 
stamp, though presented in forma pauperiSt 
whore the petitioner had not been admitted at 
any previous stage of the ease to sue or appeal as 
a pauper. BULDRODARSv JEEWUN SINGH, 
24 P.R. 1870. [^ppr., 91 P.R. 1895 ] 

(25) — Application for, fime occupted in—Ad¬ 

mission of appeal after fime—Limifafion—Dis- 
crefion of Cowr( when liable to or appeal. 

—The fact of an application for review having 
been made is not a good cause for admitting 
an appeal after time, if the application for 
review was not made on reasonable grounds. 
(L.B.R. 1893-1900.) 515, 7 W.R. 529. R. .* 5 
A. 591, 9 B. 452. 14 M. 81. 18 B. 84, F.) 
The discretion of a Court is liable to review or 
appeal where such Court is acting through 
eaprioo or prejudice, or where the discretion is 
exercised without any proper legal material to 
support it. MAUNO PO LU V. MAUNG KYIN. 
ILBR. 313. (6 3.304,15 0.242,183 P.R. 

1888, E.) 

(26)— oti appeal — Rensoyiable time~~ 
Default—Application Jinder s. 376, Ac< VII o/ 
1859 (Civ. Pro. Code).—On a case being 
roraauded in appeal, a roasonablo time was 


Sirdar 
Kalu MulTj, 74 P.R. 
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7.—Review when lies-con^^nMe^^. 

given to the. parties to appear and conduct their 
case. The petitioner not having appeared. the 
lower Court treated it as a case of default. The 
petitioner therefore, m^d^an application under 
8. 376. Act Virr nf ifi59. BHd, that, as this 
was not the proper form in which the petitioner 
had to apply, and as the time for applying had 
expired, the application should not be granted. 
In re KALEE Moh\N Doss. 17 W R 70 
[Bel. on, 4 N.L.R. 166.] 

pidgment-^Decrees and orders not amouniina to 
decrees.—Proo/ of arrears of rent before Deputy 
Collector — Decree for ejectment — Deputy 
Collector not competent on 'execution to refuse 

under s. 78. ActX of 1859.-It was 
trst doubted in this case whether,with reference 
to the terms ofs. 367 of Act VIII of 1859, an 
order not being in any shape “ a decree.” couid 
be made the subject of a review, but. on further 
consideration and adverting to a Pull Bench 
decision in Sp. No. W.R. 66. the High Court 
came to the conclusion that although s. 367 
of the Code makes mention only of reviews of 
judgment in respect to decrees of Court, it 
should be construed as authorising reviews also 
of orders not strictly amounting to decrees. 
Under Act X of 1859, a Deputy Collector had 
decided a suit for ejectment, on proof of arrears 
due in favour of the plaintiff, but afterwards, 
however, on execution being applied for, ordered 
that, as the arrear had been paid up within 15 
days of the passing _ of the decree, the tenant 
could not be ejected in accordance with s. 78 of 
^e Act. Held that there was no appeal from the 
Deputy Colleofcor’e order which was one passed 
in execution of decree, and that the proceedings 
of the Deputy Collector in'execution were illegal, 
and that the party’s remedy was by applying 
to the High Court under its extraordinary 
powers of revision. DEE^^ DYAD PURMANICK 
V. Ram Coomar Ghowdhry, 10 W.R. 343. 


Review —continued. 

7.—Review when lies—continued. 

admitted the appeal to England, 
he petitioners sought for a review of the High 
Court s order throwing out the rule and for a 
revival of the same. The High Court declined 
to interfere on the ground that the appeal hav- 
iDg been once admitted, whether properly or 
erroneously it had no further jurisdiction to 
entertain the present objections of the peti- 

<30clare the appeal rejected. 

Begum v. Ranee Indur- 
JEET Koonwar, 6 W.R. Mis. 97. 

(31)—High Courts Extraordinary powers — 
^mngrxqht of appeal where law provides none 

Court—^ppitcaiion 

for execution of decree—Order mssed on appeal 

Tho WaTr"' ^^f^stice-Beview.- 

The High Court should not. in the exercise of 
its ej^raordinary powers, interfere with an order 

ference would be equivalent to giving an appeal, 
in a case where tbe law has provided none. 

s. 38 of Act XXITI of 1361. a District Jud^e 
has power to review an order passed by him on 
appeal, in an application for the execution of a 
decree. The High Court should not, in the 
exercise of Its extraordinary powers, interfere 
where the effect of its interference would be to 
work an injustice. NarayanbhaI L^DBHAI 
V. Gangakrishna Badkrishna, 4 B.H C A 

C. 87. 


(28)— Aopeal struck off for default— Application 
for re-admission of aopeal dismi’^fi^'d—Beview of 
judgment—Act VIII of 1859. s. 3l7.—The law 
does not permit an appell ♦ it who has unsuccess¬ 
fully applied for the re-admission of his appeal, 
under s. 347, Act VtIT of 1859, to apply for the 
review of the judgment given against him in 
default. ABDUDA v. MoraD SHAH, 52 P.R 
1873. 

(29) — Special appeal, application to admit — Be- 
jection of — Revhw^-Qrounds. —Where the Court 
refuses to admit a special appeal, an application 
for a review of such order cannot be entertained 
in the absence of some satisfactory explanation. 
BuRRAMOLDAH V. NIDCHAND DUTT, 17 W. 
R. 484. [R., 18 W R. 475.] 

(30) —Order admitting appeal to^ Privy Council, 
High Court not competent to review. —The rule 
formerly obtained bv the petitioners to show 
cause why the appeal to the Privy Council 
preferred by the opposite party should not be 
rejected, having been thrown out by the High 


Suit dismissed for default of prosecution—Re- 
admission of suit under s. 119—Improper dis¬ 
missal and improper re-admission—Beview of 

Erroneous procedure- Interference by 
otgn Court.—A suit was dismissed under s .114 

• n' default of prosecution 

in the Court of 6rst instance, as no evidence 
was produced on the part of the plaiutiS who 
was absent thoush his pleader was present. 
The Munsiff re-admitted the suit on the appli- 
cation of the plaintiff under s. 119 and decreed 
his claim. The lower anpellate Court on appeal 
by the defendants confirmed the judgment of 

the High Court, that the terms of ss. 114 and 

119 were not strictly applicable, as the suit had 
not been dismissed for default of appearance, 
that the plaintiff should have applied for a 
review of judgment under a. 376, and that the 
erroneous procedure not having produced error 

or defect in the decision on the merits, was no 

ground for disturbing the decrees of the lower 

Courts. Maimed azeem-ool-eah v ali 

3 N^W.P, 74. 22 A. 66, P.B.- 

.4ppr., 7 N.W.P. 126 ; D., 34 C. 2.35.] 

(33)-Di.,missal of suit-SpHtting of causes of 

—.4cf XXItl 0 / 1861 , s. 35—Act Yin of 1859 

a subordinate Court dismisses a 
suit on the ground that there was a splitting of 
causes of action, it is not a case of refusing to 

exercise jurisdiction which would be open to 
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-7. —-ReYrew when lies—conHnwed. 

revision by the High Court, the remedy of the 
fiegriev'^d parfv bein'? bv wav of review of 
judgment. JUSSA SiNGH v. NOORA, 36 P.R. 
1872 

(84) — Ar^vUratinn for review o1 jndnrufl'^t. dis- 
covery of frfi^h pvidpncp. vot fiolp around to ^nv- 
pori — “ Ofhfir aood and anffioieut ri'anon ” in 
s. 376. C(7' Pro.Codfi. — Tf- oould no*" be contend¬ 
ed that a Court had no power to admit a review 
of judgment raerelv because no fresh evidence 
was tendered. Once the Court has admitted 
a review, the presumption should be that that 
Court had considered that ther'^ was good and 
Piifficiont reason for having so admitted it, and 

that the review was renuisite for the ends of 
justice within the meaning of s. 376. Tsr.^M 

Khan v. "Mtisst. Raboo Khanum. 6 W R 248. 

f35)-/lc/VTTT nMR50. .ss 110. 110,376 — 
of fiuit for ‘ dcfniiU of nrosert/O’en.* 
—Applycatior for r(>-admififiion. ivhfifhpr cnn be 
d^enipd os npvlicntion for review of judqrnent ,— 
In this case, the plaintiff having failed to de¬ 
posit talabana for summonses to witnesses and 
having omitted to bring forward his \vitncs«es. 
notwithstanding that time was allowed him. 
his claim was dismissed on the ground of default 
of proseeution. Plaintiff subsequently present¬ 
ed an application proving for the re-admi«sion 
of the suit, because he had been prevented bv 
illness from depositing talabana in time This 
petition was opposed bv the defendants who 
ohjeeted that the suit had. in reality, been 
dismissed for want of evidenee, that there was 
no proper ground for applieation for a review 
of judgment and the petition for the review 
was also insnffieientlv stamped. The Munsiff 
treated the application as one under s- 119 of 
the Civ. Pro. rinde. and direeted the re adm’s. 
sion of the suit. The High Court that the 
above annlication of ibe plaintiff might fairlv 
be regarded no nn apnlicatioo for a review of 

judgment under s. 376 of Act VTTT of 1650. and 
the Mnncif was wrong in having treated it as 
an application nnder s. 110 of that enactment. 
An application under s. 376 was the proper 
course to adopt, and the misconstruction bv 
the Muncif of the nature of theannlication was 
not a snfTieient reason for depriving the appli¬ 
cant of the relief which he. not inequitably 
obtained bv tbe order passed upon it. RAAf 

Rund\r Rtnoh V. Ram Bandhan Rinoh, 

7 N.W P. 126. 

(36) — /nfere.sf — Exenttion of deorcr — No 
prot)V'?i07r for hiterfiSit in decree—Pefusnt of 
claim in rourne of execution—Suhaequerii claim 
in execution of .sume decree, — An apniication 
for execution of a decree having been dismissed 
bv the first Court, as barred bv limitation, the 
deeree-holder appealed to the High Court. 
The High Court, being of opinion that the 
apnlic.ation was not barred, made the requisite 
order for the i''sue of execution, but coupled it 
with this qualification, that inasmuch as the 
decree of which execution was sought did not 
give interest, no order would bo made 'or 
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-7.—Review when lies — concluded. 

interest. In pursuance of the above order the 
first Court having refused interest, tbe decree- 
holder again appealed to th® High Court. 
Held that, if the iudgment-oreditor was in any 
wav taken at a disadvantage bv the previous 
order of the High Court, he could have got it 
rectified by a proper application for review. 

As the former order stood uncancelled, the 
judgment-creditor could not execute the decree 
with the term for interest. EnATET ATjT v. 
M\HOMED ZCHOORUL HUQ, 22 W.R. 534. 

Judgment passed on compromise—Revieto 
— Reversal o1 predecessor's judqment—Personal 
grounds —No review of judgment can bo 
admitted from a decision passed on a com¬ 
promise. To allow one Munsiff to review and 
reverse the decree of his predecessor on personal 
grounds and after eight month’s delay, is 
altogether opposed to the spirit of the law. 
BAUOO PURMESSITREE NaRATN SINGH V. 
RYItd ROMEE/.OODDEEN AHMED GAZEE, 

5 W.R. 226, 

(36)— Civ. Pro. Code^ Act VITI of 1859, 
ss. 246, 378— Review of claim disallowed —i^^ina- 
liiv of order granting review. —The Court bad 
power to grant a review of an order, which it 
had passed under a. 246 of Act VIII of 1859, 
disallowing a claim made to property attached 
in execution of decree and the order granting 
the review, being final under s. 378 of the 
Code, could not be disturbed on appeal. 

Mr. Cochrane v heera Lad Seal, 7 W. 

R 79. [E., 19 W.R. 475 ; R , 16 W.R. 59.] 

See Mad. ACT VIII OF 1865, ss. 57, 65, 

4 M.H.O. 251. 

See DECREE—Alteration or amend¬ 
ment OF DECREE, 6 W.R. Mis. 122, 15 
W.R. 414. 

Practice in testamentary matters before 

Act, V of 1881—See Practice and Pro¬ 
cedure, 5 B 638. 

See RmaLL CAUSE COURT, MOFUSSTL, 

Jurisdiction of—General, 14 W.R. 442, 

-8.—What queationa can be raised on 

review. 

(D—Ciy. Pro. Code, 1859. sa. 376, 378- 
Review —.4d»t:isstonof—Principfesfo fte observed, 
—In dealing with cases of review, the Court is 
not required to ro-adjndicate points which were 
considered and adjudicated when brought 
bnforc it bv the pleader then employed, although 
thoy may bo better argued and put in a 
different point of view by another pleader subse- 
qnently. But the Court is to he guided in its 
admission of rovio'vs by the definite terms of 
ss. 376 and 378 of the CW. Pro. Code, 1869, 
ClinoNEE MUNDEL V. OHUNDILALL DASS» 

14 W R. 334. 

(2)—Rf»t)t>rp when to be oranted^Civ. Pro% 
Code (Act VITI of 1859), ss. 376, 380 — 
reasons for grant of review — Hope of cAaii^a 
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8. What questions can be raised on 
review— continued. 


of opinion by neio points urged by pleader ab~ 
Sent ionnerly. An applicant for review of a case 
must show some good and sufficient reason why 
he should be re-heard. Under ss. 376 to 3«0 
of Act Vill of 1859, a Court should not allow 
a re-hearicg upon the possibility of an alter¬ 
ation of its opinion upon new points being 
put and new arguments urged, after the deci¬ 
sion, by another pleader not present at the first 

nearing. Ra.jendeo Protab Sahee v 
Bhowabul Sjngh, 14 W.R. 105. 


{3}~neview of judgment—High Court.—Tho 

aosence of a formal finding on an issue tried 
and decided by a Court is not an error calling 
for review of judgment. A party, who not only 
had an opportunity of raising a question, but 
who did raise it in appeal and on argument 
abandoned it, cannot, under ordinary circum¬ 
stances, be allowed to agitate the question on 
review. Sabapathy v. subraya AND Rajja- 
NADHA, 2 M. 58. [F., 3 O.C. 280.1 


(4) —Review of judgment — Re-hearing of 
matter previously argued — Discretion of Court. 

Parties applying for a review of judgment are 
not absolutely debarred from asking for a re¬ 
hearing of a matter which has been already 
argued and considered, nor are they debarred 
from raising a point which has not, but which 
might have, been raised previously. But, in 
every case. It lies upon the party making the 
application to show the Court some good ground 
upon which that indulgence is asked for, and 
it is in the discretion of the Court to allow or 
to refuse such an application. HUREE PER- 

bhad Mundul V. Baboo Nund Kishobe 
Singh, 17 W.R, 479. 


(5)—Civ. Pro. Code {Act VIH of 1859), 
s. dAlQ—Review — Re-arguing point already ais- 
cussed ,—It cannot te treated as a universal rule 
that no point can be raised on application for a 
review which has been already discussed and 
decided on the original hearing of the appeal, 
or that no new point which has not been raised 
on the hearing of the appeal can be agrued on 
the application for a review. In each case, the 
Court Co which application is made must con¬ 
sider and decide whether a review is necessary 
to correct any evident error or omission, or is 
otherwise requisite for the ends of justice. In 
the matter o; the petition of Chintamani Pal. 
Chintamani PAii v. Pyari Mohan 
MooKERJEE, 6 B.L.R. 126, F.B. = 15 W.R. 
F.B., 1. 17 W.R. 479. 1 E. 543.J 


(6)—0/ judgment in second appeal—Fresh 
points not raised at former hearing.—In an 
application for review of judgment in second 
appeal, fresh points should not be taken, which 
might have been raised at the former hearing, 
unless to exclude them would amount to a 
denial of justice. U. OKTaMA v. MA B^^‘A, 
L.B.R. 1893—1900, 575. (L.B.R. 1893—1900, 

668, ; 4 M. 308, R ) [R., 1 L-B.R. 
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8.—What questions can feltfafaed 
reMievi—concluded. 


(7) Act \ III of 1359, s. 371 —Neio grounds 
in appeal-Rtview.^k party wishing to be heard 
in support of new grounds ought to apply under 
s. 3(4, Act VIIl of 1859, for permission of the 
Court to bo so heard ; he cannot dg permitted 

^ raise tbem in an application for review 

Fukurooddeen Mahomed ashan Chow- 
DHRY V. Rajah anundnath Roy, 9 W.R. 
370* 


{3)~Review—Permission—Effect.—hen a 

review of a judgment has been admitted, the 
whole case is thereby reopened. Sainal 
Ranchhod V. Dullabh Dvarka, 10 B H.C. 
360. [R.,7 O.C, 3i5, y Bom. L.K. 789, P.B =' 
32 B. Hi; Liss., 158 P,R. 1889.1 


9.— Miscellaaeous. 


(D-Civ. Pro. Code, 1877, ss. 626,629— 
Rtview of judgment.—li a Court be of opinion 
that an application for review should be grant¬ 
ed, It shall grant the same, and the Judge shall 
recora, with his own hand, the reasons for 
such opinion. Such an order must neces¬ 
sarily be quite distinct from the final order 

made m the matter. Bhairon Din Singh 
V. RAM SaHAI, 3 A. 316 


{'^)— Application for review points that can 
be considered m.—Au AppiicauX, for review is 

limited to the points on which the rule grant¬ 
ing the review was allowed. [This judgment 
was passed on review of 4 C. 380.] Dhueo- 
NIDHUR V. The AGRA BANK. 5 C. 86 = 4 C L 

R. 434. [R., 158 P.R. 1899, 7 O.C. 345.J 


1:6)—Distinction between guesiions raised in 
applications for review and those raised in suit,— 
The question raised in applications for review 
ace totally difierent from those raised in the 
suit. A review Can only be granted on special 
grounds, and it may well be that, although an 
appeal is not allowed from the final decree in 
the suit, an appeal is allowable from an order 
granting a review which would re-open the case 
after it had been disposed of. GYANUND 
ASRAM V. BePIN MOHUN SeN, 22'C 734 {p 

24P.L.R. 1902 = 33 B.R. 1902; Liss.. 23 m! 
496.] 


Review—Grounds — Court having no 
jurisdiction to try case.—It a party brings a suit 
m a Court, which according to his'own showing 
has no jurisdiction to try the case, it does not 
lie m him failing in that Court, to ask to have 

the plaint back in order to file it in the proper 

Court. In the matter of the petition o/TUFANI 

Singh, 6 b L r. App. i4i. 


(5) High Court decision bearing on case — 
Civ. Pro, Code, s. 623.—Where an appellant 
applied for review of judgment, on the ground 
that a decision of the High Court on a point of 
law which arose in the case, was not published 
till 1 month after the hearing of the appeal, ic 
was considered that the appellant was not’to 
blame for his omission to bring the deoision 
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-9.—Miscellaneous—conitMwed. 

to the notice of the Court, when the appeal 
was argued, and the application for review of 
judgment was granted. ACHUTA v, MaMMAVU, 
10 M. 357. [R., U.B.R. 1892—1696, Vol. II, 

164, 11 G.P.L.R. 41.] 

(6) — Review—Applicationinsu£iciently stamp- 
ed—Application not returned to party — Objec¬ 
tion at hearing—Making up proper valuation .— 
Where an application for review is not suffi¬ 
ciently stamped and the applicant is not 
required by the Court to furnish the additional 
stamp requisite to make up the proper valuation 
until the case comes on for hearing, the Court 
should not refuse to permit him to furnish the 
additional stamp at the time of the bearing. 
SHAHAZADA FUKEEROODDEEN AHMED, 

Petitioner, 15 W.R. 278. 

(7) — Rectification of decree — Liviitation. —An 
application for rectification of a decree which is 
not different from an application for a review 
could not be received after 90 days without 
good reasons made out by evidence lor the 
delay. ASSUR AH V. WOOLFUTOONISSA, 13 

W.R. 33. 

(8) — Review of judgment—Civ. Pro. Code, 

s. Any other sujjicient reason"—Act Wl 

of 1882, s. ifi-Appeal from order passed in 
course of liquidation proceedings—Notice of 
appeal-Power of Court to extend time for 
giving notice of appeal- —In s. 623 of the Code 
of Civil Procedure, the words “any other 
sufficient reason ” do not necessarily imply that 
such reason is to be of a like nature with the 
other two reasons for review previously stated 
in that section ; but a Court is competent, if it 
considers any other reason than the first two 
sufficient, to review its previous order, if it deems 
it necessary in the ends of justice to do so. 
In 8, 169 of Act VI of 1682, the phrase “ in 
manner iu which notices of appeal are ordi¬ 
narily given under the Code of Civil Procedure ” 
implies that the appeal must first be filed and 
then notice served through the Court iu the 
customary manuor. It is competent to a 
Court on cause shown to extend the time 
limited for serving notice of appeal under 
8. 169 of Act Vi of 1882 oven after such period 
has expired, and after notice has in fact been 
served beyond time. (4 C. 704, R ) Where an 
appellant under s. 169 of Act VL of 1882 filed 
bis appeal fifteen days after the passing of the 
order appealed against and the Court did not 
issue notice to the respondent uutil after the 
twenty-one days limited by a. 169 bad expired, 
it was held that no unreasonable delay could 
be charged to the appellant, and that the 
Court was justified in its discretion in extend- 
ing the time allowable for service of notice of 
appeal. THE HIMALAYA BANK, LD. v. DorA 

E. Jervis, A.W.N 1894, 148. 

(9) — Appeal against order granting review^ 
ground of—Appeal on merits against the final 
order passed on review—Civ. Pro, Cede. O. 43, 

r, i ltt>) and 0. 47, r. 7—Heid, that an appeal 


Review —concluded, 

-9.— Miecellaneoas — concluded. 

against an order granting review can be made 
ooly on the specific grounds mentioned in 
O. 47, r. 7, Civ. Pro. Code, and no others. The 
right of appeal granted under O. 43, r. I (u>), 
is a right of appeal subject to the restrictions 
set forth in O. 4 7, r. 7. Held further, that 
there is no right of appeal upon the merits 
against the final order passed on review. 

iNDAR Kuar Rani v. th\kur Baldeo 

BAKHSH. 13 O.C. 248. 

(10) —Older rejecting review — Appeal^Aci 
Vlll of 1859, s. 378.—No appeal lies from an 
order of a Muusiff rejecting an application for 
review. JEWUN BiBEE v. BUDDUN MUNDUL, 

9 W.R. 489. 

(11) — Application for review—Order rejecting 
application — Appeal. —No appeal lies to a sup¬ 
erior Court from an order rejecting an applica¬ 
tion for review on the ground that the applica¬ 
tion was made many years after the passing of 
the original decision, and that no just or 
sufficient cause for the delay had been made out 
and that there was no precedent for the adop¬ 
tion of such a course. BANEE RAM v. HOS- 
SEIN ALI, 11 W.R, 184. 

{12)—Review, granting of—Appeal — Delay *— 
Where the plaintiff applied on 12ih March for 
review of a decree passed on 31st January, and 
the review was granted on 9th April. Held 
that there was no decree from which an appeal 
could be preferred, until the order granting the 
review is set aside. Excuse of delay is a 
matter of discretion with the Court, aud if it 
had been properly exercised, the High Court 
will not interfere. RAMASWAMl IYENGAR v. 
JANAKI AMMAL, 7 H.L T. 387^6 Ind Cat. 
723. 

(13) —Order granting rtview of judgment, no 
second appeal from —Oir. Pro. Code, 1833, 

$. 629.—No second appeal lies against an order, 
under s. 629 of the Civ, Pro. Code, granting a 
review of judgment. TlIANSlNQHv CHUNDUN 

Singh, llC. 296. [F., 12 M. 125, R .* 6 0.L J. 

226: D., 13 B, 496.] 

(14) —Renieiy of appellate judgment improperly 
granted — Special appeal. — Although an order 
granting review cannot bo made the subject of 
appeal standing alone, yet the appellate Court 
can take notice of it in special appeal, and if 
the review was improperly granted, can set 
aside the judgment passed in furtherance of 
such review. BHYRUB CHUNDER SURMAH 
CHOWDHRY V. MADHUBRAM SURMAH. 11 B. 

L R. 423. F.B =20 W.R. 84. [ippi., 22 W.R. 
183; R.,23 W.R. 438 = 1 C. 197.] 

RevIsioD. 

1. —General. 

2. “SMALL Cause Court Cases. 

See CIV. Pro. Code, 1908, s. 115. 

-1.—General. 

(D—General — Copies of judgment* order or 
decree sought to be revised, not nccessarp to be 
fikd.—Held, that no copy of order or judgmeni 
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General —continued, 

sought to be revised is hy laio rendered neces- 

to the jjetition of revision. 

MO? C’UHIBACHAN, 74 P.W.R, 

P R Tqnv 1907 = 114 

ir.iX. iy07, it.; 

D Court's powers of revision — Civ. 

Pro. Code, 1877, 5 . 622.-Per Pearson, Otd/ield 
and Straight, JJ.~When the High Court has 
called for the record, under s. 622 of the Civ. 
^ro. Code, m a case in which no appeal lies to 
It;, It may, under the provisions of chat section, 
pass any order thereon which it might pass, if 
It dealt with the case as a second appeal under 
Chap. XLII of the Civ. Pro. Code. Per Stuart 
C.J’.-Under s. 622, the High Court can pass 
any order, whether in regard to fact or law, 
which It may think proper, for the purposes of 
the justice of the case. (By the Division 
Bench.) Where, therefore, in a case of the 
execution of a decree in which no second appeal 
lay, the Appellate Court, on the question of 
construction of the decree, held that it awarded 
interest on the principal amount, it was com¬ 
petent for the High Court, in revision, to find 
that the interest awarded was only on the costs, 
and to modify the order of the first Appellate 
Court accordingly. In the matter of the petition 

of Maulvi Muhammad v. syed Husain 

3 A. 203, F.B. tP., 3 A. 417 ; P,, 7 B. 341. 

F.B., 7 A. 345, 8 A. 111. 9 A. 398, 1 G.W.N. 
v)i7 »J 

(3) —Ciu. Pro, Code, 1832. ss. 575, 647, 
Applicability of — Queere, — Having regard to 
the explanation to s. 647, Civ. Pro. Code, 
it is questionable whether s. 575 of the Code 
18 applicable when an application is made 
to the High Court under s. 622 of the Code. 

Manchabam V. Fakirchand, 3 Bom. L.R. 
58 = 23 B.478. 

(4) —IK/ien revision lies~Civ. Pro, Code^ 
1882, ssi 407, 622 ( = s. 115, new Code) — Revi- 
sional powers of High Court—Practice. —It is 
incorrect to state that all orders passed under 
B. 407 of the Code are excluded from the exer¬ 
cise of the revisional powers of the High Court 
under s. 622. (7A. 661, Commented on.) In second 
appeals, it is not the duty of the High Court 
to enter into the merits of the evidence, a /or- 
fiori, in cases of revisjon. All that the High 
Court, as a Court of revision, is required to do, 
is to see whether the requirements of the law 
have been duly and properly obejed by the 
Courts whose orders are subjected to revision, 
and whether the irregularity as to failure of 
exercise of jurisdiction is such as would 
justify interference by the High Court. 

Muhammad Husain v. ajudhia Prasad, 

10 A. 467 = A.W.N. 1888, 179. 

(5) —Order nullifying provisions of Civ. Pro. 
Code—High Courtis powers of. —The High 
Court is ordinarily very slow to interfere in 
revision with an order made by a Subordinate 
Court in the exercise of its discretion. But 
when the effect of an order is to nullify the pro¬ 
visions of a section of the Code, the High Court 
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will inUrlere ia setting it aside as an order 

of jurisdiction. 

?r T If^URUDAS MaNDAL, 
3 C.L.J. 293-33 C. 487. (1 C.W.N. 617, R.) 

' 1882—iJenision 

-- l^ourt below committing error of law in 
comlruxng s. 108, Civ. Fro. Cndc.-Where 
the Court below has committed an error of 
law in the construction it has put upon s, 108, 
Uv. iro. Code, revision lies under s. 622 Civ 

Pro. Cede. Ganoda Prasad Roy v. Shib 
Narain MukERJEE, 29 G. 33. (20 C 8 22 G 
767. F.; 1 C.W.N. 626, D.) ' ^ 

('i)—Civ. Pro. Code, s. 622 ~ Revision— 
Power of High Court to interfere.—Vfhove 2 , 
oubordinate Judge proceeded upon an erroneous 
construction of s. 829 of the Code and passed 
summary orders, the High Court interfered in 

the exercise of their extraordinary jurisdiction 

and discharged the rule. SALAMVA v. Mar* 
TYAVA. 16 B. 711. Note = P.J. 1887, S2. [R 
16 B. 708.] ’ 

(8)-<^iu. Pro. Code, s. e22-~Revisional juris- 

diction of High Cowri, —Where a lower Court 

fails to exercise a jurisdiction vested in it bylaw 

the High Court can, under s. 622. interfere in 

revision. Vjshvanath Govind Deshmane V 
RAMBHAT, 15 B. 148. [P., 8 O.c. 257.] * 

(^)—Reg. VIII 0 / 1827 - Revision- Bigh 
Court-Civ. Pro. Code. 1832, s. 622.-Wher6 a 
Uistriot Judge has illegally exercised his juris¬ 
diction, the High Court has power, under 
8. 622.of the Code, to interfere in the exercise of 
Its extraordinary jurisdiction. SHRI Vish- 

vambharPandit V. shri Vasudev pandit 

16 B. 708. * 

{10}—Civ. Pro. Code, 1882, s. 622—Failure 
to exercise jurisdiction—Returning of plaint— 
Disclosure of cause of action— Revision.—A 
Court will fail to exercise a jurisdiction vested 
in it by law by s. 622, Civ. Pro. Code, if. when 
a plaintiff files a plaint, stating facts, which, if 
true, constitute in law a cause of action it 
rejects such plaint or dismisses the suit merely 
on the ground that these facts constitute no 
cause of action. Habib-UL-LAH v.MusSAMMAT 
FatTEH BlBl, 75 P.R. 1890, F.B. (206 PR 
1889, P.) [F., 78 P.R. 1896, 16 P.R. l9io.] ’ 

(11)—Framing of issue—Irregularity in _ 

Revision.—A material irregularity in framing 
the i^ssues and a material irregularity in not 
deciding the case presented for adjudication 
by the parties to the Court will make the 
decree that follows liable to be set aside in 
revision. MuDA Shah v. Nizam Din 108 P 
R. 1890. [P., 26 P.R. 1892.] 


(12)—Erroneous view of Chief Court's ruling 

Ground for revision — Erroneous procedure. _ 

It is a material irregularity in an appellate 
Court, to decide a case without going into the 
question on the merits which had been decided 
by the lower Court and was before the appellate 
Court for determination, jjn an admittedly 
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-1.—General— continued. 

perverse view of a Full Bench ruling of the 
Chief Court. An error of procedure amounting 
to a material irregularity may bo due to a 
misapprehension of the law substantive or ad¬ 
jective. DU’U Mal V. Gokad CHAND, 34 
P.R. 1897. (115 P.R 1990. F.B.. 11 B. 488.’ 

H.) 

{IZt—Civ. Pro. Code, s. 623—Discovery of 
fresh authority--Judgment on erroneous view 
of law. —Wnile the discovery of a fresh autho¬ 
rity may not entitle a party to a review of 
judgment, yet when a Judge is satisfied that 
nis judgment has proceeded upon an errone¬ 
ous view of the law. he may, under s. 623, 
Civ. pro. Code, review liis judgment and decide 
according to law. VellayA v. Jaoanatha, 

7 M.307. [D..U.B.R 1892—1896, Vol. II, 

287. U.B.R. 1892-1896, Vol. 11,153, 11C. 
P.L.R. 41, U.B.R. 1902, Fourth Quarter, p. 3.] 

(14) — Omission to consider if instrument is 
single bond — Application of wrong section or 
wrong assumption of fact or law — Qroutidsfor 
revision—Alnierial irregularity — J?isfanc<’s — 
The misrepresentation of a fact apparent upon 
the record or the erroneous assumption of a 
fact or the applicability of a rule or a failure 
to approoiato the true points for determination 
raised by a general issue, such as one of res 
judicata or limitation, are irregularities which 
may bo material when they result in the 
dismissal of a suit on a technical ground, apart 
from the merits, which can be shown to be 
erroneous. GUUDITTA MAL v. PAL SINGH, 

26 P.R. 1892 (105 P R. 18H8. 42 P.R. 1889. 

130 P.R. 1889, ‘206 P.R. 1889. G P.R. 1890. 
108 P.R. 1890, 60 P.R. 1891, 65 PR. 1891, 

15 G. 47. 11 M. 303, 11 M. 220, 12 B. Gl7, R.) 

(15) — Erroneous assiwiption of fact ^^Vrong 
decision — Revision. —A wrong decision by a 
Court is per se no ground for saying that it 
has exercised jurisdiciioo illegally or with 
material irregularity. But when the wrong 
decision arises from an erroneous assumption 
that a certain faot or view of law actually not I 
existing does exist, the case is quite dilforent 
and a revision will lie. SARD.Alt FAKIR 

Muhammad Khan v. Kasim, 105 P.R- 1888. 
(64 P.R. 1885, 22 P.R. 1886, 3 C.L R. 569, 9 
B. 308. 8 A. 531, 532, 15 C. 47, 12 Ind. Jur. N. 

8. 49, R.; 11 C. 6. Expl.) [R.. 26 P.R- 1S92.] 

(16) —S, 622. Civ. Pro. Code, 1882 — Wrong 

assumption of fad or laio—Material irregulari¬ 
ty. —It is a material irregularity corrigible in 
revision when the Court below has assumed a 
faot to exist or has ass?t»tcc2 the application of 
a rule or a section of an Act which does not 
exist at all or is wholly inapplicable though a 
mere error in law in the lower Court may not 
be matter for revision. SHIB DIAL v.jHAN- 
DA MAL, 42 P.R. 1889. [«., 26 P.R. 1892.] 

(17) —Omission to consider important mate¬ 
rials on record— Material irregularity on the 
part of the Court rendering ifs order subject to 
revision under 3. 70 (1) (a) of the Punjab Courts 
^(.^.^Wheie ft Oourt, having bad before it | 


Revis Ion —continued, 

- 1. —General— continued. 

materials for a decision, ignored certain vital 
portions of those materials, which, if consider¬ 
ed, must have led the Court to a difiereut 
conclusion Icom that actually arrived at; helit 
the matter was one analogous to the improper 
refusal by a Court to admit important evidence 
and if it could be established that, using all 
the available materials, the Court should or 
must have come to a different conclusion, ' the 
Court must bo deemed to have acted with 
material irreeularity ’ within ibe meaning of 
cl. (1) [a) of s. 70 of the Act and its order was 
consequently subject to revision under th>tt 
section. CHUNI LAL v. ^IEHR GHAND, 29 P. 

R. 1906 = 97 P.L.R. 1906. (11 0. 6. 60 P.R. 

1801, 26 P.R 1899. R.) [R-. 106 P.R. 1909 = 

173 P.L.R. 1908.] 

(18) —Revision- of fact —Misinterpre¬ 
tation of evidence of witnesses—Not considering 
the loss of an important document \n the 
case—S. 70 (1) {at of Act XVIII of 1884 — 
Long delay in suing.—Held, that an obvious 
misinterpretation of the testimony ol witness¬ 
es or other evidence, or not considering the 
loss of an important document in a case, is 
material irregularity within the meaning of 
3 . 70 (a) of Act XVIII of 1834, which justiBes 
intorfereno 3 with the finding of faot by the 
lower Courts. Unnecessary long unexplained 
delay in suing goes against plaintiff. UmbA 
V. ILAHI Baksh, 97 P.W.R. 1910 = 7 Ind. 
Gas. 713. 

(19) — Punjab Courts Act (XVIII o/ 1884) os 
amendei, s. 70 (1) (a), Revision —Civil cases- 
Material irregularity —.Assumpfion by Court 
against evidence on record. —Where the lower 
Appellate Court reversed the judgment of the 
Original Court merely on an assumption, and 
there was no evidence in support of it, the 
Chief Court, on revision, set aside the judgment 
of the the lower appellate Court ana restored 
that of the original Court. THAKAR DaS v. 
Barkhurdar, 127 P.L R. 1910=8 Ind. Cat. 

552. 

(20l — A/isreprosfln/afion of documsKtary 
evidence — Material irregularity — Absence of 
caiiS'J of action in first suit — Ros judicata.— 
Where there is a mis-statemmt of fact and 
a misrepresentation of what is apparant 
on the face of the record, there is material 

irregularity ; where the plaint in the first suit 

was rejected at the first hearing on the gtouud 
of its not showing a cause of aotion, a fresh 
suit IS not barred. BaSAWA SINQH v. SEWA. 

130 P.R. 1889. (105 P.R. 1888. Ru [«-. 26 
P.R. 1892,] 

(2 1 )—irtcorreef isaiw —Irregularity — Revision 
—Misrepresentation of documentary «viMnc« — 
Res Judicata—Erroneous decision.—Tne Irain- 
iiig of an incorrect i^sue or the making of an 
incorrect statement of the points (or deUr- 
miuition in an appeal is an itregulariby 
which may 69 maferiai. The misrapreseniatioa 

of documentary evidenoOi as IwiB 
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the misconstruction of a document, is an irre* 
gularity as distinguished from an errror of law. 
In lie. 6, it was not decided by the Privy 
Council that a Court, which erroneously decides 
upon a plea of res judicata does not act illegally 
or with material irregularity and therefore its 
decision cannot be ^ec aside on revision, 
Gurbaksh SINGHV. Bala. 206 P.R. 1889. (11 
C. 6. Expl.) [ii., 26 P.R. 1892.] 

(22) — Judgment on alleged admission — No 

evidence of admission—Material irregularity — 
Revisiori — Civ. Pro. Code, s, 622.—Where a 
Judge gave the plaintiS a decree on the ground 
that the defendant admitted the claim when in 
fact the defendant denied the claim and there 
was DO evidence on record either m support of 
the claim or to show that the defendant had 
admitted the same, held, there was a material 
irregularity for a revisi m under s. 622, Civ. Pro. 
Code, and the case was accordingly remanded 
for fresh trial. ThaKUR MAL v. RAM NATH, 
29 P. R. 1836. [R., 6 P.R. 1901. Rev. =36 P. 

L.R. 1901.] 

(23) — Civ. Pro. Code, s. 622— Decree against 

defendant without admUsion or evidence, power 
of High Court to set aside in revision. —A Court 
has no jurisdiction or power to pass in a con- 
te-ibed suit a decree adversely to a defendant, 
except where there is a balance of evidence or 
some evidence or admission on the part of the 
defendant, to support the finding on which 
such decree is based or where, from the nature 
of the case, the whole burden of proof was, or 
continued to be, upon the defendant. Where 
the Judge, therefore, passes a decree against 
the defendant in the absence of any admission 
or evidence supporting the decree, be exercises 
a jurisdiction not vested in h m by law, so that 
it IS competent to the d'’feDdinb to seek bo set 
it aside in revision under s. 622 of the Civ. 
Pro. Code. SHIELDS v WlLKINSON, 9 A. 398 
= A.W N. 1887, 44. (3 A, 203, 3 A- 417, R.) 

[F, 10 C.W.N. 14.] 

(24) — Order under Giv. Pro, Code, 1908, 0. 
XX, r. 6— Amendment of decree — Appeal or revi¬ 
sion. —A mere order, which directs a decree to be 
amended, is not a decree and is nob appealable 
and is, therefore, open to revision on the ground 
of being made without jurisdiction. KHAN 

Singh v. Nasib Khan, lOl P.R 1838. 

(25) —Ciu. Pro. Code, 1882, ss. 206, 588, 
62*2 — Order amending decree — Revisional 
powers of High Court. —An order passed under 
s. 206, Civ, Pro. Code, is a separate adjudica¬ 
tion ; it is nob appealable under s. 58S ; it is 
not a part of the original decree and cannot 
form the subject of appeal with the original 
decree. Hence a revision of suih an order lies 
under s. 622, Civ. Pro. Code. RAGHUNATH 

Das v. raj Kumar 7 A. 876, F.B.=A W. 
N. 1885, 236. {on Letters Patent Appeal from! 
A. 276). [F.y 15 A. 121; R., 21 A. 140; D., 14 
A. 226.] 
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(26)—Ciu. Pro. Code, 1882, s. e'22~RevUion 
—Rejection of application to bring dver^e xnlo 
conformity with judgment^Illegal refusal to 
exercise jurisdiction —The plaint fi , mortga¬ 
gees, brought a suit against ibeir m'l'tgagors 
and the assignees of the property. Toree of the 
defendants appeared and de ended the suit, the 
rest made no appearance, Tne pUinuffs obtain¬ 
ed a decree, which was framed agiinst 'he 
answering defendants only, though the judg¬ 
ment did not indicate any inb-ntion of exi.-^n iing 
the other defendants. The answering dt-f^ndants 

appealed and their appeal w^s dismis-ed. 
Subsequently, the decree-ho ders aopii^d b) the 
Court which passed the decree to bring the 
decree into conformity with the judgme nt by 
making it applicable to the non-answering 
defendant?. The application was reje;iel on 
the ground that it was made af' cr nii'e isonable 
delay. The decree-holders iherj apoiitd to the 
High Court for revision. Held thu it was 
immaterial whether or not an appeal haf b^en 
filed by the answering defendants There wis 
nothing to show that the decree-holders bad 
delayed unreasonably in makmg their applica¬ 
tion to bring the decree in o conformity with 
the judgment and the Court in rejecting that 
application had illegally d-cioed to ex r--'S 0 
jurisdiction vested in it. DWABKa PR\SAD 
V. GHULAM Kambar, A.W N 1891,114. 

(27) —Revisional jurisdiction, exercise of-Civ. 
Pro. Code, s. 622.—Where no app-al is allowed 
against an order by the Civ. Fro. Co le, and the 
High Court is convinced th^t th-o oidec s mghb 
to be rectified would, if all >w. d to stand, work 
an unjust and great hardship m the circum'tan- 
ces of the case, the Court would pr p rU exercise 
its revisional jurisdiction. Benode Mohini 
CHOWDHR4IN V, SHARAT CHUNDER l‘Ey 

Chowdhry, 8 C. 837. 

{2S)~Revision—Appellate Court not noticing 
all important grounds of appeal —Material v re¬ 
gularity.—The Chief Court in the exorcise of 
its revisional jurisdiction set aside the appellate 
judgment of the District Ju Ige and remanded 
the appeal for retrial, holding that there was 
material irregularity in the District Judge’s 
judgment inasmuch as be entirely failed' to 
notice some of the grounds of apoeal. 

DITTA V. MAGHI, P.L.R. 1900, p. 200. 

(29)— Appeal dismissed for default though 
date of hearing not fixed — R^v^sion—Act XXlII 
0 / 1861, s. 35 .^Aq appeal was entered on the 
Register but no date was fixed for the hearing. 

It was brought forward in the absence of the 
appellant and dismissed for deftult. Held 
that, in so dismissing the appeal for default, the 
lower Court had exercised a j irislicti in nod 
vested in it by law ; the order of dismissal was 
accordingly set aside as illegd and the Court 
directed to restore the appeal to the pending 
file and proceed according to the provisions of 
the Civ. Pro. Code. MDSSUMAT UTTER KOUR 

V. Utter Singh, 60 P.R. i069. 
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(30) — Second petition for revision — Civ. Pro. 
Code. $s. 622 arid 623 —Second application for 
revision — litvuw. — Beld by the Full Bench 
that the dismissal of an application for revi¬ 
sion in default of appearance does not bar the 
entertainment of a second application, but, 
in other ca^cs, a second application should not 
be received, and that an application for review 
of judgment may be entertained by the Chief 
Court, where the Court has exercised or declined 
to exercise jurisdiction on the revision side. 
UMAR DIN V. ALA BAKSH, 45 P L R. 1901- 
54 P.R. 1901. (17 B. 514, Concurred ; 75 P R. 
1881. 16 I. A. 104. R.; 23 P.R. 1898, Overruled.) 
[D. 97 P R. 1907.] 

(31) — Second revision petition — TJeoision— 
Review of an order passed on on application for 
revision. —There can bo no review of an 
order passed rn an application for revision 
filed in the Chief Court. The Court treated 
the petition for review as a second petition for 
revision and ordered the petitioners to file 
distinct grounds on which they asked for revi¬ 
sion, and to comply with the directions con- 
tained in correction slip No. 154 dated 13th 
December 1S99, regarding the form of applica¬ 
tions for revision. UMAR DIN v. ALA 
Baksh. P L.R. 1900, 543. 

(32) — Revision—Ground upon which Chief 
Court iritl interfere^Ros judicata— Whether 
rule applies to subsequent suit where first suit 
withdrawn — Punjab Courts Act (XVIIlo/ 1884), 
s. 70.—In civil cases, interference on the revi¬ 
sion .side is pennissiblo only where a final 
decree or an interlocutoiy order is so unjust 
and is likely to put things into so inconvenient 
a position that irreparable harm would be done 
to the applicant. Where a suit is withdrawn 
and the Court has expressly refrained from 
adjudicating upon any question or issue in the 
case, iho rule of res juaicata will not apply to a 
suit subsequently brought by the same plaintiff 
against the same defendant upon the same 
cause of action. MUSSAMMAT SAADAT 

Sultan Bkuam v. Muhammad Munir 
Khan, 149 P.W.R. 1911 = 11 Ind. Cas. 831, 

(33) — llVoni? decision n.s to res judicata when 
a ground for—Financial Commissioner when 
would info fere in.—A wrong decision as to res 
judicata would naturally bo a good ground for 
revision, if it prevented a case being heard on 
the merits. The discretion of the Fiimicial 
Commissioner to exercise revisional powers in 
any case is quite unfettered, and the broad 
principle to follow is to intorofero only when a 
refusal would result in injustice nr failure of 
justice. ImAIM din v. Jiwan. 2 P R. 1910, 
ReY. = 6 Ind. Cat*. 735 = 101 P L.R. 1910. 

[Si)—High Court's power of revision against 
orders of Revenue Court~Cw. Pro. Code { Act 
Y of 1908), s. l\b.—Held that a High Court 
has power to interfere in revision with the 
orders of Courts of Revenue exercising juris¬ 
diction under Iho Root Aot, in those cases in 
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which the course of appeal lies to the Court of 
the District Judge and to High Court.. INDAR 
PERSHAD LALA v. BABU FATEH CHAND, 14 
O.C. 38 = 9 Ind. Cas. 747. 

(351 —Decision by Mamlatdar —Reference by 
Collector to High Court — Revision—Civ. Pro. 
Code. 1882, s. 622.—Where in a possessory 
suit, a Mamlatdar has passed a decision, it is 
not competent to the High Court to interfere 
with it on a motion by the Collector by way of 
a reference made to the High Court It is the 
practice of the High Court to decline to interfere 
in such a matter on the application of the 
Collector. It is open to the aggrieved party to 
directly apply to the High Court under s. 622 
of the Civ. Pro. Code. PANDU v. BHAVDU, 
21 B. S06. 

(36) — Rci^ision— Practice —Crim. Pro. Code, 
s. 476 —Order passed by Civil Court —Civ- Pro. 
Cod^. s. 622.— To this case, the Court enter¬ 
tained. as an application under s. 622 of the 
Code of Civil Procedure, an application purport¬ 
ing to be one presented in accordance with the 
provisions of s. 439 of the Code of Criminal 
Procedure for revision of an order passed by a 
Civil Court under s. 476 of the latter Act. 
Emperor v. Durga Prasad, A.W.N. 1904, 
170. 

l37) —Cit). Pro Code. 1882, s. 622— Crim. 
Pro. Code. Act V of 1893, ss. 195, 439, 476— 
Revision .—An application to revise the order 
ofaMunsif granting sanction for prosecution 
under s. 476 of the Crim. Pro. Code, should 
bo made to a Civil Bench of the High Court 
under s. 622 of the Civ. Pro. Code, and not 
I under s. 439 of the Grim. Pro. Code. KALI 
PROSAD Chatter.tee V. BHUBAN Mohini 
Dasi, 8 C.W.N. 73. [F.. 4 L.B.R. 138 : R.. 1 

O. L.J. 161=9 C.W.N. 361 = 32 C. 367 = 2 Cr. 
L J. 110, 10 C.L.J. 450.] 

I 

(38)— Court—Revision—Power to inter¬ 
fere aytd quash sanction proceedings of lower 
Courts —The High Court has power to interfere 
on revision with the sanction proceedings of 
the lower Courts and quash them ABDUL 
KHADIR V. SAHIB Meera, 2 M L.J. 148 = 15 
M. 224. 

{S9)—Jurisdiction, Question of, decided by 
Lower Court—Poicer of Chief Court to consuier 
Lower Court's findings on facts ,—The Chief 
Court may look into the grounds on which a 
question of jurisdieliou has been decided by the 
lower Court, in order to see if there is ground 
for inicrforcnco on the revision side, but, at 
best, this ought to be done ouly under very 
special circumstances. Ordinarily iho findings 
o( (acts on which jurisdiction is decided ought 
to bo accepted. {Per Chatterji, J.) DEVI 
Dyal V. Hari CIIAND, 79 P.R. 1902. [D., 10 

P. R. 1903 = 42 P.L.R. 1903.] 

(40) —(^nrsfion of jurisdiction — BtghCourt*s 
power to go into. —The Chief Court has power to 
consider the correctness of a lower appellato 
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Court’s fiodings on facts concerning questions 
of jurisdiction. ASA Ram v. TARA CHAND, 
44 P R, 1899. [R,. 77 P-R. 1909.J 

{ii)’-'High Court's powers of levision — Civ- 
Pro. Code,s. 622— '"Jurisdiclioji'' — '"Illegality'' 
—“ Matt-rial irregularUy."~Efect of Amir 
Hasan's Case (11 C. 6) and 7 A, 336,—In a suit 
for the recovery of a sum of Rs. 49 due on a 
bond which was said to have been recovered 
from the obligor by the defendant, the District 
Munsiff was of opinion that he had no jurisdic¬ 
tion in the case because the title to a larger 
sum than Rs. 1.000 was involved in the question 
whether the plaintiff was entitled to recover the 
sum of Rs. 49 for which alone the action was 
brought- He therefore returned the plaint 
for presentation to the proper Court under s. 57 
of the Civ. Pro. Code. Held, by the Full 
Bench that the Munsiff’s view was erroneous, 
as the only subject-matter of the suit was the 
Rs. 49, that he bad consequently failed to exer¬ 
cise a jurisdiction vested in him by law, and 
that bis order was therefore open to revision 
unders 622 of tbeCiv. Pro.Code. [F., 15 B. 148.] 
The result of the ruling in (11 C. 6) and 7 A 
336 (P.B.) is that the questions to which s. 622 
of the Civ. Pro. Code, applies are questions of 
jurisdiction only. If the Court has jurisdiction 
to hear and determine a suit, it has jurisdiction 
to hear and determine all questions which arise 
in it. either of fact or of law, and that the 
High Court has no jurisdiction under s. 622 to 
inquire into the correctness of its view of the 
law, or the soundness of its findings as to facts; 
but that when no appeal is provided, its deci¬ 
sions on questions of both kinds are final, 
Badami Kuar V. DiNU Rai, 8 A. Ill, F B. = 
A.WN. 1886, 28 [Vtss., 1 OWN. 633; F., 

8 A. 6i9 ; Ex^l., 9 A.104. P.B. = A.W N. 1886, 
309; E., 8 A. 519, 10 A. 467, A.W.N. 1888, 
148, L.B.R 1872-1892. 487, L.B.R 1872- 
1892, 509, 17 M. 410, F.B. 1 O.W.N. 617, 25 A. 
609, F.B. = A.W.N. 1903, 104, 2 L.B.R. 333.] 

(42)— Jurisdiction — Second Class Subordinate 
Judge — Subject-matter of S 2 ctt within jurisaic- 
tion—Decree amount with interest accumulated 
exceeding jurisdiction—Apphcalion for execution 
whete to oe made - Civ. Pro. Code, 1882, s. 622 
— No second appeal — Rtziiston. —Where the 
subject-matter of the suit, which was the sum 
due on the mortgage sought to be redeemed, 
was within the jurisdiction of the Second CIa«s 
Subordinate Judge, being less than Rs- 5.000, 
held that his jurisdiction would continue what¬ 
ever might be the result of the suit, in all such 
matters in the suit, as, by the Civ. Pro Code, 
are brought within his cognizance, amongst 
which are matters in execution in that suit 
(8 B. 31, R.) The mere circumstance that the 
amount due under the decree, by process of 
accumulation, now exceeds Rs. 5,000, cannot 
oust the Subordinate Judge from the jurisdic¬ 
tion he has hitherto had over the suit. In this 
case, the Subordinate Judge and the District 
Judge in appeal both held that the execution I 
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application was beyond the jurisdiction of the 
Subordinate Judge, and a second appeal was 
preferred to the High Court.-£?eW that no 
second appeal lay, but that, however, it may 
be treated as an application for revision under 
s. 622 of the Civ. Pro. Code, and as the Sub¬ 
ordinate Judge was wrong in refusing to 
exercise his jurisdiction the High Court can 
grant relief under its extraordinary jurisdiction 
under s- 622, Civ Pro. Code. Shamkav 
PANDOJI V. NiLOJI Ramaji, 10 B. 200. 

(13 )—Court acting without jurisdiction — Re¬ 
opening of question finally determintd It may 
be a ground for revision that that the Judge of 
the lower appellate Court re opened a question 
on which his predecessor had already expressed 
an opinion, final as regards appeal ; yet, the 
High Court would not interfere on revision, 
where it is not satisfied that the earlier opinion 
was correct and where it is found that the Court 
had jurisdiction over the appeal and exercised 

it. Mohan Lallv. Nanak Chand, i6 P.R. 
1894. 


(44) Civ. Pro. Code, s. 622— Revision~~“ 
hewer Court exercising jurisdiction not vested 
in it — In a suit for the issue of an order direct¬ 
ing the defendant to close certain windows which 
had recently been enlarged and which the 
plaintiff alleged, interfered with his privacy and 
caused him inconvenience, it was found that 
there was no recognised right of privacy to 
house-holders by the cusiom of Dehra Ghazi 
Khan. Nevertheless, holding that the defend¬ 
ant should not have anything different from 
what he had before, the Courts below decreed 
the demolition of the windows. —HeW that 
the Courts below, having virtually held that 
the plaintiff had no cause of action, had, in 
decreeing the demolition of the windows, 
exercised a jurisdiction not vested in them by 
law. ASA Ram v. Udan Mal, 70 P.R. 1886. 
(64 P.R. 1886, D.) 

(45)— Perpetual liability—High Courts 
Revision. —The High Court wiil exercise 
Its extraordinary jurisdiction in cases where 
the effect of a decree of a lower Court is 
to impose a perpetual liability and thus affect 
the parties to an extent far beyond the mere 
money value of the suit. BalkRISHNA v. 
JANARDANA, 6 Bora. L.R. 642. 


(46)—Civ. Pro. Code (1882), s. 616 i = sch. 
II. para 10, new Code)—Notice of filing of 
award not given to parties— Passing of decree — 
Material irregularity. — Where the Court pass¬ 
ing a decree in terms of an award filed in it, 
omiis to give notice of the filing to the parties 
as mentioned in 9 . 516, Civ. Pro. Code, such 
omission is a material irregularity, and the 
High Court can exercise its revisional powers 
in respect of that decree, on the ground of 
such omission, although the applicant in re¬ 
vision had in fact knowledge of the filing of 
the award before the passing of the decree and 
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had keofc quiet. CHATARBUJ DAS v. GANESH 

RAM 20 A 474^A.W N. 1898, 132. (11 M. 

144. F.) [F.. U.B.R. 1897—1901, Vol. II, 

24.] 

(47)—Revision — Alternativi remedy being 
oviilable not necessarily a bxr to revision — 
Arh'.tration. reft‘.^e*ice by Cou^t to — Mun- 
sarim's oower to fit date for hearing — Bearing 
of cis^ fiz’ i for a li it^- subs^quentlu declared a 
holiday — Civ. Pro. Code <V of 1908), s. 115— 
Ciu. Pro. Code (V of 1908), sch. It, cl. (8).— 
Although t.h-3 prac'ric-5 of the Court has been to 
discouras''^ apjlications for revision where 
other r« m‘dies are available to the applicant, 
yet the oxistonoe of an alternative remedy is j 
not neoe^s irilv a b»r to the exorcis* of rovisiooal 
jurisdiction. A suit was referred to arbitra¬ 
tion. dev Til applications were invdo fir ex¬ 
tension of the time fixed for filing of the 
award, and ultirnatoly May 28th was fixed for 
that purpose, On that dite no award was filed 
and neibhf'r party appeared. At the instance 
of the Court, the plaintiff's pleader applied 
for further extension of time and the Court 
then fixed June 20di. On that dite also no 
award was fil^d and neither party appeared, 
but the Sub irdin ite Judge was himself unable 
to attend the Geurb on that day, ani the 
Mansarira male an order adjoamlng the case 
to Juno ‘24'h. Subsequoitly this date was 
declare I to bo a holiday and the cas^ was taken 
up on Jane 25 h when the Subordinate Julgc 
made an order supers »dmg the arbi' r ition and 
dismissing the suit. H^l i. that the Munsarim 
had no pewer to fix a date for the next hear¬ 
ing of the suit. Hf'li furth’r. thvt. as the 
case coal i not bo t iko-i up on the 24th on ac¬ 
count of the holiday an! there wts nothing to 
show who fixed the fnllnving day for the 
bearing t^f the cise, (here was no justifi jation 
for c illing the case upon the 25lh, the day on 
which it wai dismissed Held also, that the 
words “a id in such c isc shall pro:G(‘d with the 
suit ” ill cl. (81 of the soeond schedule to the 
Code of Civil Pro ^odurc do not necessarily m^an 
thit the Court shall proceed at once on that 
simo day to oximino witno^s^s, KUNDAN 
Lacj V. CfiAiNU Laii, 13 O.C. 311 = 8 lod. Gas. 
876. 

--Morfqxge by coadifionif sale — Reg. I 
of 1798 s. 2— Si'ope ^Exercise of jurisdiction 
not vested by lata. —S 2, Reg. I of 1798. limits 
the functions of a District Judge acting under 
it to m^'rolv ministerial and not to judicial 
ono.s. A District Judge has, therefore, no 
jurisdiction in case of other mortgages, than 
mortgages by conditional sale in reference to 
which only he is competent to aot under s. 2 
of the Regulation, to recoivo moneys tendered as 
the amount due on the mortgages and to issue 
notice to thomortgigeo and decide summarily 
what w^s lotuallv due. SANWANT v. DYA 
Ram. 107 P R. 1890. 

{A9)^ H gh CourVs powers of revision under 
5.622, Oiv. Pro. Code'—Reg. XVII of 1806 — 
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Redemption of mortgage. —When, in the case 
of mortgage of immoveable property, fore¬ 
closure proceedings under Reg. XVII of 1806, 
were perfected by the expiry of the year of 
grace without the deposit of the mortgage- 
money, and the mortgagor’s right to redeem is 
gone, the Judge has no jurisdiction to entertain 
an application by the mortgagor for redemp¬ 
tion, or any objections in support of such 
application which the mortgagor could only 
take by way of defence in a suit by the mort¬ 
gagee for possession. Orders passed bj the Judge 
on such an application, that the mortgage- 
money deposited by the mortgagor should be 
paid over to the mortgagee, ani that the latter 
should surrender the property of which he is 
in possession, would also be without jurisiio- 
tion, and would be subject to revision by the 
High Court under s. 622, Civ Pro. Code. 
HaZ\ui Lal V. Kheru Rai, 3 A. 576. [P,, 
119 P R. 1892.] 

(50) —Liability of person other thxn maker 
of note — Burden of vroof ^3igh CourVs powers 
of revision—Civ. Pro. Coie. 1877, s. 622.— 
Whore a person wants to make a person other 
th^n the one who oxecutei a note liable, on 
the grouni tha'. the miker of the note borrow¬ 
ed the amount on the latter’s behalf, it is for 
the plaintiff to prove the Utter's liability by 
showing that the maker had oxore’^sod or im¬ 
plied authority to borrow. Where a decree 
is pass id in the absooce of su3h evidence, the 
High G^urt will reverse the decree under 
8.6-22, Civ. Pro. Ooie. 1877 ABDUCi AZIZ 

V. Jahbandfian Singh, AWN 1841, 63. 

IbU^Suii for refuyid of fees paid to barrister 
— Civ. Pro. Code. 1882, s. 622— Revisional 
jurisdiction of High Court. —A client sued a 
barri.8tcr for roiund of the fee paid to the latter 
for professional services which, however, were 
not rendered, and the lower appellate Court 
reversed the decree of the original Court and 
held that the suit would lie. Held, on an 
application for revision against the decision, 
by Stanley. O.J.. and Blair, J. {Banerji, J., 
disseufinf?), that the High Court could inter¬ 
fere in the exercise of its revisional jnrisdiotion. 
C ROSS Af.STON V. PITAMBAR DAS. 23 A. 
509 = A.W N. 1903. 104 F. B (11 0. 6. R. 
it D.\ 15 0-47.1 M. 220. 13 B. 369, 7 A. 
336. 8 A. Ill, 3 C.W N 681. 17 A- 422. 20 
A. 78. R.) [R.. 2 L B R. 333, 31 C 335, 3 N. 
L. R. 47, 11 C.L J. 426.] 

(52) — Hoii.se-taT — High Court—Civil Courts 
House-tax - Municipality — j^rtsdiefion.—Th® 
plaintiff filed a suit in a Civil Court to recover 
from a town Municipality the amount of house- 
tax illegally assessed and recovered from him. 
The Court came to the oouolusion that there 
was an illegality in the assessment and re¬ 
covery oomplained of, but the Court by itself 
went into the question of assessment and fixed 
the amount of house-tax, and dismissed the 
plaintiff’s suit; Held^ setting aside the decree 
i and awarding the plaintiff's claim, that the 
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High Court could interfere under s. 622 of the 
Oiv. Pro. Code, inasmuch as the Court in 
fixing the amount of house>tax exercised the 
function which the legislature vested elsewhere, 
and 90 far exercised its jurisdiction improperly. 
HAMIRSING V. AUOD TOWN MUNICIPALITY, 

7 Bom. L.R. 288-: 

(53) — Civ. Pro. Code, 1882, s. 622--Guardi¬ 
ans and Wards Act, s. 48.—Orders passed under 
s. 48 of the Guardians and Wards Act, 1890, 
can be revised under s. 622 of the Civ. Pro. 
Code, 1882. Nagardasv. ANANDRAO, 9 Bom. 
L.R. 493 = 31 B. 390. 

(54) — Revision—Civil cases—Satisfaction of 
decree out of Court is no bar to revision—Plaintiff 
can succeed only by strength of his own title. 
An application for revision is not barred by the 
mere fact th-it the petitioner has satisfied the 
decree out of Court. The plaintiff can succeed 
by the strength of bis own title and not by the 
we-tkuess of the defendnot’s case. KANYHA 
Lal V. NARPAT RAI, 33 P L.R. 1912=168 P. 
W.R. 1912 = 14 Ind. Cas. 793. il6P.R. 1907 = 
127 P.W.K. 1908. R.). 

(55) — Failure to exercise jurisdiction — Appli¬ 
cation to release attached properly — Refusal. 
—A lower Court fails to exercise a jurisdiction, 
if, upon an application to release certain pro¬ 
perty from atcachmeut, it declines jurisdiction 
under tbo impression that the application is 
barred by authority and not because it found 
that tbe applicant bad no cate on the merits. 
MUSSAWMAT CHAND KaUH V. MELA R^M, 
8P.R. 1897. {13C. 90. 7B. 341, F.\ Unrep. 
case No. 6 of 1888. R.\ lO A. 119, 15 A. 405, 8 
M 493. 15 C. 446, 11 A. 383, D.) [B., 128 
P.R. 1906.] 

(56) — Provincial Small Cause Courts Act. IX 

of 1887. s. 25, refusal of revision under, by single 
Judge of .High Court — Letters Patent, cl. 10 
— Appeal. — The order ol asingle Judge of the 
High Court declining to exercise the discretion¬ 
ary power given to the Court, by s. 25 of Act 
IX of 1887, is not a judgment within the mean¬ 
ing of cl. 10 of the Letters Patent, and is not, 
therefore, appealable. GaURI DATT v. Par- 
SOTAM Das, 15 A. 373 = A. W. N 1893 122. 
(14 A. 226, B.) [F., 28 A. 133 = A.W N. 1905, 

218.] 

(57) — Provincial Small Cause Courts Act 
(IX of 1887), s. 25 —Revision— Mistake of Law 
— Limitation Act (XV of 18771, sch. II, 
art. 75— Bond payable by instalments. —In the 
exercise of its Revisional Jurisdiction, under 
8. 25 of the Provincial Small Cause Courts Act, 
the Chief Court is not bound to interfere when 
a Small Cause Court has erred on a point of 
law, but it would interfere when a wrong de¬ 
cision on a question of law e g., question of 
limitation, has resulted in a failure of justice. 
The Chief Court cannot decline to decide a law- 
point raised merely because it is intricate and 
difficult, if the case itself is such that the 
Court’s revisional action is necessary in tbe ends 
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of justice. 119 P. R. 1901 = 68P. L, R. 1901, 
Consd.\ 21 B. 250, 16 A. 476, 7 B. 342, 21 A. 
89, B.) When a suit on a bond payable by 
instalments providing that the whole amount 
will become payable at once in case of default 
in payment of any instalment was dismissed 
by tbe Small Cause Court as barred by 
limitation under art. 75 of the Limitation 
Act and the plaiotifi applied under s. 25 
of the Provincial Small Cause Courts Act 
for revision of the order of dismissal and 
contended that art. 75 was not applicable 
to tbe case and tbere was waiver as regards the 
default of tbe first instalment, held, that the 
Chief Court was competent to consider the 
legality or oi.herwise of the order. Held, also, 
that the order of the Small Cause Court was 
not contrary to law. (i88 P.R. 1833, P.B., F.', 
8 B. 56l, B.) Per R.ibertson, J. — Tne Chief 
Court should not interfere in the exercise of its 
revisional jurisdiction under s. 25 of the Pro¬ 
vincial Small Cause Courts Act except where a 
clear case of injustice resulting from a decree 
or order clearly not according to law has been 
made out. Per Chattetji, J. —It is not allow¬ 
able in construing an Act to refer to tbe report 
of the Select Committee and the debates in the 
Legislative Council on tbe Bill which subse¬ 
quently is passed into the Act. In an appeal it 
is the right of tbe appellant to obtain an adju¬ 
dication. and one in bis favour, if bis grounds 
are made out, irrespective of the question 
whether substantial justice is or is not thereby 
dispensed io tbe case. A point of law or proce* 
dure may, in a particular case, work a great 
hardship, but in an appeal tbe Court is bound 
to give tfiect to it, wiibout regtrd to the conse¬ 
quences. In cases of revision, it is quite other¬ 
wise. No party has tbe right to obtain an 
adjudication, and it IS entirely within tbe dis¬ 
cretion of the Court to interfere or not, as it 
thinks fit. It will not interfere to perpetrate an 
injustice, but only to promote the ends of jus¬ 
tice. S. 622 of the Civ. Pro. Code is not a safe 
guide for the exercise of the revisional powers 
under s. 25 of the Provincial Small Cause 
Courts Act. SAYAD Mir 8HAH V. ATAR SINGH, 

138 P.L.R. 1903 = 66 P.R. 1904.C - ^ 

i (58)— Suit teferted to arbitration — Disposal of 
suit in contravention of s, 508, Cxv. Pro- Code, 
— Civ. Pro. Code, s. 622.—The Small Cause 
Court Judge in this case set aside tbe award of 
the majority of the arbitrators without show¬ 
ing any ground for so doing, and this was a 
contravention of s. 621 of the Code. Further, 
instead of pcstponing the decision of tbe case 
for ten days, after t be presentation of tbe award 
to his Court, m f rder to allow tbe party dis¬ 
satisfied with it to file bis objections, tbe Judge 
proceeded to deal with tbe matter, which bad 
been referred to arbitraters, by taking evidence 
himself upon the merits of the case Such a 
course is expres^<ly prohibited by s. 508 of the 
Code. Held that the decree of tbe Small Cause 
Court Judge must be set aside under s. 622 of 
tbe Civ. Pro. Code. The case was accordingly 
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returned to the Jud^e directing him to fix, in 
presence of the parties, a dite after a period of 
not less than 10 days, on which the award of 
the majority should be confirmed unless suffi¬ 
cient cau «0 for setting it aside, under s 521 of 
the Code, bo shown by the plaintiff. DULA v 
Daudzai. 80 P R. 1879. 

(50)— Occupancy rights decreed without refer¬ 
ence to te<}(s enu-iriated in previous rulings—S. 

8, .4c? XVI (»/ 1887— Miterial irregularity. — A 
claim to occupancy rights under s. 8, Punjab 
Tenancy Act. 1887, should not be decreed on 
vague grounds without reference to the test 
enunciated in 4 P.R 1875 (Revl; a breach of 
this principle will constitute a material irregu¬ 
larity. Lekha Mal V. Muhammad Haksh, 
17 P R. 1892. Rev. 

(60)— Occupancy —Punjab Tenancy Act (Act 
XVI of 1897)—iVo reference to —Rectsion.—It 
is a material irregularity to decide a claim to 
occupancy rights without reference to the new 
Tenancy Act <XV1 of 1887l AZIMULLA v. 
Jehangiu K HAN. 16 P.R. 1892. Rev. (7 P. 
R. 1890, Rev. R.j 

(01)— Revision—Interlocutory orders —Order 
made on npuhcation for permission to sue as a 
pauier liable to revision.-■Held, that an applica- 
cation for porinission to sue as a pauper is in 
itself a case within the meaning of that term 
as used in s. 115 of Act V of 1908 Held, 
further, that orders under Chapter XXVI of 
Act XIV of 188-2 are cpeu to revision under 
s. 022. Ht'l'i also, that interlocutory orders 
are not liable to revision under s. 115 of Act V 
of I'JOB. Held also, that the provisions of s. 405 
of Act XIV of 1882 arc imperative, in requir¬ 
ing the presentation of an application for por- 
mifision lo sue as a pauper by the pirty in 
person, except in cis s mentioned in ss. 640 
or on. SHA.MI UD-niN v. AMMt HUSSAIN, 
12 O.C. 381-4 Ind. Cas. 777. 

{(jl)— IIiqh Cou't'a powers of rcinsio»i—Oiu. 
Pro. Code, ssAV2.l, 029. \0:l-Interlocutory 
order Ord>r refusing to deal ivith appeal loider 
Civ. Pro. Code, s 0'29 —Where a Judge declines 
to deal with an appeal presented under s. 029 ; 
of the Civ. iVo. Code fr'in an order granting 
an application for review of judgment under 
8. 028. on the ground that the lower Court’s 
order was pissed under s. 103 and that no 
appeal svould lie from such order, he refuses to 
exorcise his jurisdiction, and such refusal 
may bo dealt with by the High Court in revi¬ 
sion under s. 022 notwithstanding that an 
appp.at lies from the final decree. Kalai* 

Nath Man Tiwaiu v. Hindhya ChalMan 
Tiwahi. A.W.N. 1889, 179. 

(03) -Revision—Interlocutory order-Material 
irregularity—S lib of ActV of 1908-d'6ifra- 
tion—S, 70 (a) of Act XVIII of 1884 — 
Held, that the word “ ease ” should not always 
bo strictly construed, and that interlocutory 
orders, i.e., orders which do not finally dispose 
of a case, may form the subject of revision, if 


Revision continued. 

— 1. —General— continued, 

the matter they relate to. though part of and 
connected with a C4?e, stands by itself and is a 
definite part of a case, and in which the ends 
of justice would be defeated if the power of 
revision is not exercised. So, where a claim 
was b-ised on the award of a private arbitrator 
and on the merits in the alternative, the 
defendant attacked the award hut not on the 
ground of misconduct, the plaintiff, seeing the 
force of the defendant’s objection, consented 
to limit his claim to the award, and the lower 
Court allowed the defendant at a very late 
stage of the proceedings to plead misconduct of 
the arbitrator, but refused to grant the plaint¬ 
iff’s praver to fall back upon the alternative 
cau-^es of action originally alleged in the plaint: 
IPld that the order of refusal amounts to a 
material irregularity within the moaning of 
s. 70 (i?) of Act XVHI of 1884, and the plaintiff 
is entitled to get it set aside in revision without 
waiting for the final result ofthecise. THE 

Delhi ('.loth and General Mills Com¬ 
pany. Ld. V. R B. Hakdhian Singh. 72 
P.W.R 1910 = 6 Ind. Cas. 939. (00 P.R. 

1897, 51 P.R. 1899. F.) 

(041 Ciu. Pro. Code, 1882. s. 622 - High 
Court, Power of — Pauper suits —The plaintiff 
applied t > file a suit in foima pauveris on a 
claim which required the Court-fee of Rs. 1,775 
On the pi lint. The Subordinate Judge finding 
tint she had property of the value of Rs. 1,600, 
determined that she was not a pauper. The 
plaintiff applied to tho High Court : Held, (1) 
that the High Court had jurisdiction to inter¬ 
fere, under s 022 of tho Civ. Pro Code, 
1882, (‘2' that the determination by the lower 

Court was erroneous f >r it was envious that 
the possession of Rs. 1,000 oven if it could pro¬ 
perly be taken into account, would not enable 
the applicint to pay th * Rs. 1,775 which was 
the fee prescribed by the Court for the plaint. 

Gangxh.ai V Shiudhar. 8 Bom. L.R 642. 

(05)—.4x>ph'cu2n.H to prefer appeal in forma 
pauperis—7?e;>c/ion by lawn- Avpelhte Court — 
Revision —Civ, Pro. Code, lS82,s. 62 2.—Where 
a lower appollito Court rejects under s 692, 
Civ. Pro. Code. Act XIV of 1882, tho appli¬ 
cation of a per-on to preler an appeal in forma 
pauveris, it is open to tho Chief Court to 
oxercisG its powers of revision under s',6‘22, Civ. 
Pro. Code, on tho ground that in rejecting such 
an applicition, the lower C^urt has acted 
illegally, or with material irregularity, as no 
apoiMl lies to tho Chief Court in such a case. 

Bark AT ali v, Ghulam Kadir. 21P.R 1885. 

(4 A. 91. F.) [D.. 125 P.R. 1892.] 

(GO)—CoMr2 taking mistaken and wrong ap- 
prehension of facts — Material irregularity— 
Civ. Pro. Code, 1882, s. 622— Revisional pow¬ 
ers of High Court —Limifafion— Reg. 11 of 1827, 
s. 5. cl. 2.— Where a Court, with a full and 
correct apprehension of the questions which it 
is necessary for it to decide in anv case, errs in 
law or in fact in its deoision of any such ques* 
tious with which it has jurisdiction to deal, its 
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error can only be corrected in due course of 
appeal; and, where no appeal is pjrmissible, 
there would be no remedy under s. 622 of the 
Civ. Pro. Code, 1882, or under the provisions 
of 8. 15 of the S'.aiute 21 and 25, Vic. c. 104, 
whatever remedy there might be in the Bombay 
Presidency, under cl. 2 of s. 5 of Regulation II 
of 1827. But it would be otherwise in anv 
case where the Court, having a mistaken and 
wrong apprehension of the questions at issue, 
proceeds to determine an issue which does not 
really arise in the case and bases its decision of 
the case on its determination of that issue. By 
so doing, it acts with material irregularify in 
the exercise of its jurisdiction even if it has not 
failed to exercise a jurisdiction vested in it. A 
suit was filed on 29th Nov., 1886, on a bond, 
dated 29th Nov., 1881, and payable in two 
years. The plaintifi stated in the plaint that 
the cause of action arose on 29th Nov., 1883. 
The lower Court dismissed the suit as time- 
barred, being of opinion that the causa of action 
arose on 2ftth Nov., 1883 and not on the 29i.h 
Nov., 1883 as alleged in plaint. The plaintifi 
having made an applicition to the High Court 
under s. 622, C'V Pro. Code, 1882, held^ (IJ 
that the decree of the lower Court must be set 
aside. The claim was not time-barred, be¬ 
cause the cause of action accrued only on 29th 
Nov., 1883. The period of two years specified 
in the bond must be held to have terminated 
on the day of the month corresponding with 
the day on which the bond was dated. (2) The 
High Court could interfere in the exercise of its 
revisional jurisdiction under s. 622 of the Civ. 
Pro. Code, 1882, because the lower Court had 
mis-stated and misunderstood the obvious 
facts of the case- VfjNKUBAI v L4KSHM-VN 

VenkoBA KHOT, 12 B 617. (U 0. 6 P. C.. 
ExpL) icons., 2 L.B.R 333 ; D., 20 A. 299.] 

(67) —S. 6-22, Civ. Pro. Code, XSS2 ( = s. 115, 
present Code) — Reviswnai powers of High Court 
— Limif-afioH —Where the lower Courts have 
entertained an application which is, on the 
face of it, barred by limitation without advert¬ 
ing to the question of limitation, the High 
Court can interfere under s. 622, Civ. Pro. 
Code, 1882. Se7tible.—lxi dealing with a case j 
under s. 622, Civ. Pro. Code, 1832, the High 
Court can look into the ovidvnce and itself 
investigate the facts. K.AILASH CHANDRA 
HADDAR V. BISSONATH PARAMANIC, 1 C.W. 

N. 67. 

(68) —Revision — Question of Ivnitation— 
Refusal to enquire hito—Error of law — Jurisdic- 
tion—Power of interference. —Where the lower 
Court refused to enquire into the question of 
limitation, held, that the lower Court must be 
deemed to have held that it had no jurisdiction 
to go into the question, and that its order is 
open to revision, by the Judicial Commissioner. 
Habibuddah V. KaranjU, 9 N.L.R. 33 = 19 
Ind. Cas. 425. 

( 59 ) —Punjab Tenancy Act, 1887, s. 59 (4) — 
xtinguishmeni of right of occupancy by tenant 
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dying without heirs—Effect of extinguishment 
on mortgage of occupancy rights by tenatd — 
s. 81 (3)— Reference made with great delay and 
Without appeal having been filed—Court of 
Wards—Revision — Material irregularity .— 
Hf.ld, th-it a landlord is entitled to recover 
po.ssession of land from the mortgagee of occu¬ 
pancy right upon the death of the temnb 
without heirs, and it is not necessary for him 
to pay off the mortgage-debt. The Financial 
Commissioner disallowed the contention that 
the case should be thrown out because the 
Court of Wards had never appealed. The 
Deputy Commissioner’s want of leisure on 
account of plague iu his district was considered 
sufficient cause for not filing appeal Held, 
that the application of a rule of limitation 
which in fact does not apply to a case amounts 
to a material irregulantv. S. Narindar 
SINGH V. Lkhna Singh. 35 P.L.R. 1901=6 
P R 1901. Rev. 

(70) — Civ. Pro, Code (4cf VIII of 1859), 
s. 377— Revino—Application after ninety days — 
Just and reasonable cause for delay—Proof .— 
An order admitting a review of judgment after 
the expiration of ninety days from the date of 
the decree, would be illegal if the piCty prefer¬ 
ring the same fails to show just artd sufficient 
cause to the satisfaction of ihe Court for not 
having preferred such application within the 
period limited. The order improperly granting 
the review in the ab-jence of proof of such suffi¬ 
cient cause and all subsequent proceedings un¬ 
der it would be invalid and liable lO bo set 
a-ide. LUCHMUN SINGH v. TlHBANI HUKSH, 

14 B.L R. 373, P.C.=2 I. A. 58 = 3 Sar. 437. 

(71) — Cases where no revision lies — Civ. 
Pro. Code, )832, s. -Revision —Practice'— 
Civil cases, —The Chief Court will not, in the 
exercise of its revisional powers, minutely exa¬ 
mine every phase of the litigition and scruti¬ 
nize elaborately the authorities on which a 
party’s agents professed to act. in order to de¬ 
termine whether there was any fiivv in their 
acts which might be held lo invalidatf' them. 

Nabi Baksh V. The Municipal Committee 

OF HISSAr, 132 P.L.R. 1901, 

(72) —Revision, when any other remedy open 
lo the applicant—Civ- Pro. Code {Act XIV 
of i882), s. 622. — Held, that the High Court 
will not exercise its revisional jurisdiction, as 
long as there is any other remeiyopen to the 
applicant. MUHAMMAD AKBAR ALI v. TAHIR 

Husain, 12 O.C. 109 = 2 lud Cas. 284. (15 A. 
405, 11 A 383, 10 A. UO. R.; 17 A. 222, D.) 
[Diss. iC- ExpL, 13 O C. 341.] 

(73) — Powers of High Court — Revision — 
Where a suit is open .—The High Court will not 
interfere with a decision, even where a question 
has been wrongly decided, when the petitioners 
have a remedy by suit. A.M. Murugappa 
Chettiab V. Nabayanasawmy Pillay 
M W.N. 1912, 956 = 17 iQd. Cas. 889. 
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(74) —Civ. Pro. Code, ss* 231. 283 ( = 0. XXI, 
rr. 61. 63), 6i2 ( = s. 115. new Code) — Revision 
— Power of High Court, —Vlhen there is any 
other remedy open to an appellant, the High 
Court will not as a general rule exercise its 
revisional jurisdiction under s. 622. Accord¬ 
ingly, the High Court refused to interfere in 
revision with an order of a Subordinato Judge 
under a 281 refusing to release property attach¬ 
ed before judgment, on the ground that the 
applicant had a remedy by way of suit under 

8.283. J. J Guise V. Jairraj, 13 A. 403-A. 
W N. 1693, 172 M. 484, 10 A. 119, 11 A. 
383, R ) [R., 18 A. 163=A.W.N. 1896, 18. 80 
P.L R PiOl, 57 P.L.R. 1903 = 13 P.R. 1903, 2 
ALJ 370. 2S A. 72 = 2 A.L J. 749 = AW.N. 
1905. 191, 12 O.C. 109; D., 1 L.B.R. 180.] 

ilb) —High Court, interference of — Civ. Pro. 
Code, s, 281—Revision.—The High Court will 
not if*terfcro in rtvision with an order passed 
under s. 281, Civ. Pro. Code, as the party has 
a remedy by suit ITTIACHAN V. VELAPPAN, 

8M. 484, F.B \F., 15 A. 405 = 13 A.W.N. 172; 
D , 1 L.B.R. J80 ] 

(76)-Ciu. Pro, Code, 1882, $s, 25, 622- 
Transfft of suit — Revision. —Where the decree 
in a suit would be appealable, an order under 
B. 25. Civ. Pro. Code, transforring such suit, 
i.s not, Kuhject to revision by the High Court. 

Farid armed v. Dulari Bibi, 6 A. 233 = A. 
W.N. 1881. 45. (Diss . 14 0. 768; ^ppr., 20 A. 
395; R.. A W N. 1899. 210, 22 P.L.R. 1900, 76 
P.R, 1903=170 P.L.R. 1903.] 

(17) —Order appealable — Revision does nof lie. 
—N(i applicition lor revision can lie to the 
High Conrii when the order sought to be revised 
is Capable of being appealed against. GnaNA 

Sumbanda Pandara Sannadhi V. David 
Nadar, 14 M.L.J. 433. (D.,31 M. 24 = 17 
M.L J. 441 = 3 Id L.J. 19.3 

(78) — High Court's poiuers of revision—Civ. 
Pro. Code. s. 622. Where a second appeal was 
based on grounds on wbiob a second appeal is 
not allowed by Chap. 42 of tho Civ. Pro. Code, 
and such grounds did not relate to the juriadio' 
tion of tho Court, such appeal could not, be 
allowed to proceed under s. 622 of the Civ. 
Pro. Code. M aGNI RAM v. JIVA LaL, 7 A. 336, 
F B.= A.W N. 1883,32. (11 C. 6, R.) [F., 7 A. 
661 . F. B.; Appr., H A. Ill, F.B.; Cons., 13 0. 
225; Kxpl , 7 A. 346; R,. 8 A. 619, 17 M. 410, 
P B . I C.W.N 617, 20 A.W.N. 214, 2 L B.R. 
333; D., 25 A. 609 ] 

il9) — Rt vision — Civil cases—Quantum of 
evidence - Questiunof fact. —The Chief Court 
will generally rtduse to exoroiso its powers 
of rovision m Civil Gases on questions of 
fact, when thoro is evidence on record which 
the lower Court has considered. It bannot be 
said that the lower appellate Court has 
committed a material irregularity merely be¬ 
cause it may possibly have oomo to a wrong 
conclusion in weighing the evidence. ATA 

Ram V. Karm Narain, 208 P.L.R. 1908= 
220 P.W.R. 1908. (9 P.R. 1894, R.) 
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(80) — Civ. Pro Code, 1862. s. 622— Revision 

— Wrongly rejecting evidence—Error of Law, no 
ground for interference under s. 622, Civ. Pro, 
Code. —Where the Judge in the lower Appellate- 
Court bad jurisdiction to decide the case and 
decided it wrongly, by failing to admit some 
evidence which be ought to have admitted, he 
did not exercise bis jurisdiction illegally, and 
8. 622. Civ. Pro. Code, would not apply.— Per 
Maclean, C.J —The error of the lower Appellate 
Court in rejecting the document as unstamped 
in contravention of s. 34 of Act I of 1679, comes 
within that part of s. 622, Civ. Pro. Code, 
which speaks of a Court’s acting with material 
irregularity in the exercise of its jurisdiction. 
Tbe rejection of the document is more in the 
nature of a materially irregular act than 
of an erroneous decision on a point of law. 
(Per Banerjee, J.) [F., 25 A. 609 = A.W N. 

1903. 104, 13 C.W.N. 797 = 10 C.L.J. 33.] Per 
Maclean, C J .—An error of law does not 
amount to acting, in the exercise of jurisdiction 
illegally, or with material irregularity within 
the meaning of s. 622. Civ. Pro. Code. (11 C. 6, 
Relied on \ 1 C.W.N. 626, 1 C.W.N. 617, R)— 
Per Banerjee, J. What 11 C. 6 must betaken 
to have settled is that it is not every error of 
law that will come within tho scope of s. 622, 
Civ. Pro. Code ; but it does not follow that no 
error of law, unless it is also an error of juris* 
diction, can come within the operation of that 
section. Where tho error was gross and palpa¬ 
ble and was likely to have led to injustice, it is 
an error such as a. 622, Civ. Pro. Code, was 
intended to correct. Enaet MONDULv. BaLA- 
RAM Dey, 3 C.W.N. 681. (11 C. 6, Expl.\ 1 0. 
W N. C26. 1 C.W.N. 617, I C.W.N. 633, R.) 
[F., 18 C.W.N. 797 = 10 C.L.J. 33; R., L.B.R. 
1900—1902, 142.] 

(81) —S. 70-^. Act XVIII of 1884 (P«n/a6 

Courts), as amended —Revision— Civil Case- 
Material irregularity — Bearing\of case on merits 
in the absence of party — Civ. Pro. Code, 1882, 
s. 563-^cf V o/ 1908 , 0. XLl, r. 27—Evi¬ 
dence—Revision— Production of addifionai evi¬ 
dence.—Where an appeal was beard on merits 
in the absence of one of tho respondents, who 
was not served with tho notice of the appeal, 
the Chief Court on revision set aside tbe judg¬ 
ment of the Appellate Court and remanded the 
case for fresh decision after hearing the parties. 
Held, that the Chief Court was not competent 
to admit additional documentary evidence 
produced for the first time on rovision and to 
remand tho oase for re-bearing, as it could not 
be said that a material irregularity was com¬ 
mitted by the lower Courts. NaTHU RAM v, 
Nur ILAHI, 55 P.L R. 1909 = 59 P.W.R. 1909^ 
= 4 Ind. Cas. 650. (31 B. 381, F.) 

( 82 ) —Decision as to inadmissibi/ify of doctt- 
ment—High CourVs interference under s. 622, 
Civ, Pro. Code—Mistake on question of fato— 
Illegality or irregularity -Per Farran, C 
When Courts, in the ezeroise of their judicial 
functions, decide that a document is inadmis¬ 
sible in evidence, having exercised their 
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judgment upon the question of its admissibility 
or inadmissibility, the High Court have no 
jurisdiction to interfere in the matter under 
8. 622. What the Courts do in such a case, 
assuming the document tendered to beerroneo* 
usly rejected, is to make a mistake on a ques¬ 
tion of law, and it does not appear to me to be 
material whether the mistake in law is made 
during the hearing of the case or in the final 
decision. A mere error in law is not an illega¬ 
lity or a material irregularity within the 
meaning of s. 622 of the Civ. Pro. Code. 1682, 
MADHAVRAV V. GULA BHAI, 23 B. 177. 
[Cons.. 2 L.B.R. 333.] 

^ (83) Civ. Pro. Code, 1882, s. 622 ~Misappre- 
ciation of documentary evidence, not sufficient 
ground for rtvision. —Where the gist of the 
contention on behalf of the appellant in a 
petition for revision was merely that the lower 
Court failed to properly appreciate the efiect 
of a deed of compromise between the parties, 
such misappreciation on the part of ihe Court 
was held not to constitute a sufficient ground 
for the High Court to interfere by way of 
revision under s. 622, Civ. Pro. Code, 
DaSRATH RaI V. SHEODIN RAI. 16 A. 39 = 
A.W.N. 1893, 199. [R., 4 N.L.R. 181.] 

(84) —Cir. Pro. Code, 1882. s. 622 ( = s. 115, 
new Code) — Revision—Wrong decision by Court 
having jurisdiction, —Where a Court has juris¬ 
diction to decide a question, and does decide it, 
the High Court cannot, under a. 622 of the 
Civ. Pro. Code, interfere merely because the 
Court has wrongly decided the question. RAM 
Rakh Nath v. Su^DAR Nath, 20 A. 299 = A. 
W.N. 1893, 36. 

(85) — High Court's powers of revision — Civ. 
Pro. Code, s. 622.—Where a Court, having 
jurisdiction in a matter, passes an erroneous 
order or decision from which an appeal is not 
given, such order or decision will not be revised 
by the High Court, if the aggrieved pany has a 
remedy by suit provided by law. SUNDER 
Das v. Mansa Ram. 7 A. 407^A W N 1883, 
87. (7 B. 341. 11 C. 6, R.) [F., 10 A. 119.] 

(86) - Decision on merits—Wrong decision — | 
Interference with questions of fact —Revision .— j 
However erroneous a decision may be upon 
the merits, whether it be in conclusions drawn 
from the evidence, or in the application of the 
law to the facts, it is not an irregularity to 
give a wrorjg decision upon the merits and the 
High Court would not interfere in revision. 
Hiba Singh v. Bhana, 9 P.R. 1894. [R., 13 
P.R. 1903 = 57 P.L.R. 1903-] 

(87) —Ciu. Pro. Code, 1882, s. Q22—No as¬ 
sumption of fact—Wrong inference — Revision .— 
Where the Court did not assume any non-ex¬ 
isting fact, but only drew a wrong inference 
from admitted facts, no revision lies, though, 
if an appeal lay from the order, it could 
be set aside. GBIBAGH v. PIR BUKHSH, 6 P, 

R. 1890. [R.. 26 P.R. 1892.] 
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(88) Civ. Pro. Code^ s. 622— Erroneous deci¬ 

sion on point of law ~ Revision. —Where an ap¬ 
pellate Court, having jurisdiction to decide an 
appeal from which no further appeal was allow¬ 
ed, wrongly decided on a question of jurisdiction 
involved therein, held that such an error could 
not be made a ground for the Chief Court’s in¬ 
terference under s. 622, Civ. Pro. Code. DOW- 
LAT Ram V. ASA Ram, 46 P.R. 1886. [2^., 4 

P.R. 1911 = 45 P.L.R. 19il = 9Ind. Gas. 674* 
R.. 105 P.R. 1888.] 

(89) Civ. Pro, Code, 1882, s. 622, interpreta¬ 
tion of Chitf Court, power of—Erroneous deci¬ 
sion as to existence of cause of action.—Q. 622 
of the Civ. Pro. Code does not authorise the 
Chief Court to interfere with an erroneous de¬ 
cision on the ground that the Court which 

I passed it has acted in the exercise of its juris- 
1 diction illegally; and so long as such Court 
I has jurisdiction over the subject-matter of a 
I suit, the mere circumstance that it decides 

j wrongly is no ground for saying that it has ex- 
I ercised its jurisdictionjillegally or with material 
I irregularity. Where it was alleged that a lower 
j appellate Court had decided wrongly on the 
question whether there was a cause of action for 
the relief prayed for, the Chief Court refused to 
interfere in revision, as that Court had jurisdic¬ 
tion to decide whether a cause of action existed 
; or not. Rama v. Jowahir. 64 P.R. 1885. (11 
C 6, R. ; The Colonial Bank of Australia v. 
William, 5 P.C 417, R.) [Re/, on, 22 P.R. 1886: 
R., 46 P.R. 1886, 1900 P.L.R. p 137, 33 P. 
R. 1904, 207 P.L R I9l2; D., 70 P.R. 1886. 
105 P.R. 1888, 75 P.R. 1890, P.B.] 

(90) —Ciu. Pro. Code, ss. 566, 622~Appenate 
Court's powers of remand—Remand to Court 
which did not try original suit, —Where an 
Appellate Court, in remanding a case under 
s. 566, Civ. Pro. Code, sends it to some inferior 
Court other than the one which originally 
tried the suit, it is at most only an error of 
procedure and not an illegal exercise of juris¬ 
diction not vested in it by law so as to afford 
in itself a ground for revising the decree subse¬ 
quently made under s. 622, Civ. Pro. Code. 

bhojan Das v. Mussamut Muraddu 111 
P.R. 1886. 

(91) —Cit?. Pro. Code, 1882, $. 622 — High 
Court's powers of revision—Mamlaidar's deci¬ 
sion declining jurisdiction.—la this case, the 
Mamlatdar had come to the conclusion that 
the defendant was not in possession of the land 
uuder the layni kabuliyat upon which the 
plaintiff relied as proving the defendant’s 
tenancy and its termination within six months 
of suit, and upon such finding, his decision 
that the defendant could not be dispossessed 
was correct. Plaintiff applied to toe High 
Court for revision arguing that the llamlaidat 
had wrongly admitted evidence, and that, upon 
the evidence and admissions made before him, 
he should have come to a different conclusion! 
Held that the High Court was not competent 
to exercise, in such a case, its extraordinary 
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powers under s. 622 of the Civ. Pro. Code. The 
MamUtdar had not declined jurisdiction. He 
had come to a certain conclusion after having 
considered the materials laid before him. That 
conc'u-^ion, if erroneous, ought to be corrected 
in a regular suit and not by an application 
under R 622, especially as no substantial injus¬ 
tice bad resulted from it. KASHINATH v. 

Nana. 21 B.731. [R., 80 P.L R. 1901. 13 P. 

R. 1903 = 67 P.L.R. 1903, 8 Ind. Gas. 613,] 

(92)—iituision — Civ. Pro. Code, s. 622 — 
Puyijab Courts Act, 1899, s. 70 Order to 
furnish copies under s. 6, Act XVIII of 1891.— 
Held, that the order passed by the District 
Judge to the Agra Bank, to furnish copies of 
the entire account of Mr. H, from their books, 
though not proper, was not open to revision 
under s. 622, Civ. Pro. Cede, or s. 70-A, 
Punjab Courts Act, 1899. The proper course 
was to allow the inspectiou of the Bank books 
of the whole account, and then to permit copies 
of all entries, which it was considered neces¬ 
sary to have after inspection. THE AQR.\ 

Bank v. Kashi Ram, P.L.R 1900. p. 237. 

{93i— Civ, Pro, Code, 1877, s. Q,'2l—High 
CoiirCs powers of revision—Non-judicial order.— 
Where an order of a District Judge is not a judi¬ 
cial order, but one of a merely interlocutory and 
ministerial character, referring to a transaction 
of a non judicial nature connected with a surety 
for H party to a litigation, held that the High 
Court was not competent to interfere with such 
order in revision. SUND.Ml Lal v. BUDH 
PfiAKASH, A.W N. 1882, 143. 

(94 1 — Revision — Interloculoru order —Ordi- 
nnrily not open to revision. — Held, that, ordi¬ 
narily, an interlocutory order is not open to re¬ 
vision. It is only in cases in which irreparable 
injury would be the result of non-intorfercneo 
that the ('hief Court will revise an intorlocutorv 
order. NiHALA MALL V. BAGU RAM, 164 
PWR, 1911. (43 P.W.R. 1910 = 6 Ind. Gas. 
647. F.) 

(05 )—Interlocutory order not open to revision 
when finot order in case appealable. -G L pur¬ 
chased a Courl-fec stamp for a certain suit ; he 
never used the stamp, but kept it and did not 
apply for a refund of the money. Some consi¬ 
derable time afterwards, his daughter C institut¬ 
ed the present suit and engrossed her plaint on 
the stamp which G L had purchased and which 
he gave her for the purposes of the suit. Too 
District Judge held that the plaint was not 
properly stamped within the meaning of s 28 
of tho Court Pees Act because a damaged or 
spoilt stamp had been used, and directed the 
plaintill to Gle proper Court-fees within two 
weeks. The plaintiff applied to the Chief 
Court to revise this order, but it was objected 
on behalf of the defendant that tho revision 
could not be entortainod booauso another remedy 
was open to the plaintiff, namely, to refuse to 
comply with the order of the District Judge, in 
which ease the plaint would bo rejected and the 
plaintiff could appeal from such order of rojoctiou. 
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Held, that the objection was sound, and as the 
ordinary rule of Court was not to interfere on 
revision with the interlocutory order in a case 
in which an appeal would lie from the final 
order of the Court, the revision application must 
bedisallowed. (7 Ind. Cas. 92, Cited.) Obiter:^ 

It IS open to an individual to make a gift of a 
Court-fee stamp to another person. Bibi 
CHANDOO V. JOWALA PERSHAD, 169 P.W.R. 
1911. 

(96) — Civ. Pro, Code, ss. 622, 591—Reunion 
—Interlocutory order liable to question in appeal 
from final decree Such order not open to revi- 
sion. — Held, that in the case of an interlocutory 
order against which no immediate appeal lies, 
the remedy is, under s. 591 of the Code, by 
way of objection in the appeal against the final 
decree, and not byway of revision. NIZAMUD- 

DiN V HA.i muhammud Musa, A.W.N. 

1899, 210. (6 A. 233, 5 A. 293, A.W N. 1898, 
73, 13 B. 35, R.) 

(97) —Ciu Pro. Code, ss. 130, 337, 591,622— 
Interlocutory orders not subject to revision .— 
Neither an interlocutory order passed under 
s, 337 of the Civ. Pro. Code, refusing an appli¬ 
cation for the issue of a commission, nor one 
under s. 130 directing the production of certain 
documents, is snbjeor. to revision under s. 622 
of the Coie. In re THE NiZAM OF HYDERA¬ 
BAD, 9 M. 256. [F., 30 M. 230=17 M.L-J. 79 
= 2 M. L.T. 88; Appr., 18 B. 35; R.. 22 P.L.R. 

1900. ] 

(93)— Practice Point not raised in the lower 
Court in oji application for review, whether can 
be raised iu rf vision.—A point, which is not 
raised in the Courts below even in an applica¬ 
tion for review, will not be allowed to be raised 
in tho Court of revision. MUNIAPPA CHET- 
TIAR V. BALARANGAYA CHETTY, 8 U.L.X. 

85. 

(99) —Ciu. Pro. Code, s 622—Reuision— 
Order wrong in law but xvithin jurisdiction of 
Court making it —Where a Court erroneously 
decided that a certain suit was, in respect of 
tho valuation thereof, not within the cogni- 
/.inceofa Subordinate Judge but within the 
cognizance of a Munsif, and made an order 
returning the plaint for presentation to the 
proper Court, it w<as hold that no application 
for revision of this order could bo entortainod. 

Muhammad baquar Khan v. Nando 
TIWAUI, AWN 1898, 74. (7 A. 230. 13 A. 

320, A.WN. 1894, 55. 16 A. 286. A W.N. 
1896, 203, 20 A. 78, 11 C. 6 and 17 A. 422, 

R ) 

(100) — Chief Court's power to interfere on 
questions other than that in respref of which 
application for reuision was adimffed.—Under 
ol. 3 of tho proviso to s. 70 (U (bl of the 
Punjab Couris Act, 1884, tho Chief Court 
cannot exorcise its powers of revision, except in 
regard to those questions, in respect of which 
tho application for revision was admitted under 
8. 70 (1) (b) of tho Aot. SOBHA SlNQH v. 
KiSHORB Chand, 6S P,R. 1907=203 P.L.R. 
1908. 
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^ (101)—S. 6-2^. Civ. Pro, Code, 18S2—06jec- 
tion asto jurisdiction—Disallowed os not taken 
earlier—RevLsion.—Tlho refusal of the Court to 
accept the objection as to jurisdiction on the 
ground that the allegation upon which it was 
founded had not been made at an earlier stage 
and was inconsistent with the oral pleas of the 
defendant was held to be one not calling for 
interference by way of revision- MahtAB 
Rai V. Kaman Lal. 61 P.R 1899. (21 P.R. 

1898. P.B.. R.) [R., 70 P.R. 1910; Cited, 

3l P.R. 1902, P B.=8 P.L.R. 1902 ; Observed, 
120.C. 405; Disc., 70 P.R. 1910 = 4 P.VV.R. 
1910.] 

(102) — Civ. Pro. Code, s Power of revi¬ 
sion of High Court. —Questions to which s. 622, 
Civ. Pro. Code applies are questions of juris¬ 
diction only. If the Court has jurisdiction to 
hear and determine a suit, it has jurisdiction 
to hear and determine all questions which arise 
in it, either of fact or of law, and the High 
Court has no jurisdiction under s. 622, Civ. 
Pro. Code, to inquire into the correctness of its 
view of the law, or the soundness of its findings 
as to facts; but, when no appeal is provided, 
its decision on questions of both kinds is final. 

ABU SAID Khan v. Hamid un-nissa, A W. 
N 1886. 39. (A.W.N. 1886, 28. P.B. F.) 

[Diss., 8 A. 519.) 

(103) —Cm. Pro. Code, 18«2, ss. 13. 43—No 

irregularity — No revision. —A suit dismissed by 
the first Court as barred by s. 43, Civ. Pro. 
Code of 1992, was by the lower appellate Court 
also held barred but under s 13, Civ. Pro. 
Code, 1832 ( = s. 11 of the new Code). Held, 
that there was no irregularity either in the 
Court’s conception of the facts or in its method 
qf reasoning and that no revision lay, BAKU 
Mal V AMIR UD DIN. 26 P R 1899. [R.. 33 

P R. 1904 ; F., 121 P.R. 1906 ] 

(104) — Rejection of plaint—No revision .— 
Where a plaint is rejected on the ground that 
it was filed by an unauthorised person, no revi¬ 
sion lies, thakar Tara Nath v. Thakar 
Jamna Nath. 5 P.R. 1899. 

fl05)—Ss. 622. 560, Civ. Pro. Code, 1892— 
Absence of notice at adjourned hearing—Non¬ 
diligence of party--Revision .— Where a respond¬ 
ent, though appearing at the first hearing, 
took no steps to ascertain the date of the 
adjourned hearing, held that he could not 
complain of absence of notice to him of such 
adjourned hearing. KaRAM SINGH v. CHAN- 
DU, 34 P.R. 1890. 

(106)— Civ. Pro. Code, s. 622— Small Cause 
Court granting new trial—Notice to opposite 
party not given — Irregularity, —How.'ver desir¬ 
able and Acting it may be that a new trial should 
not be granted until the opposite side has been 
allowed an opportunity to show cau«e against 
it, there is nothing in s. 21 of Act XI of 1865 
to prescribe such a course so as to make a 
neglect to issue such notice an irregularity or 
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illegality within the meaning of s. 622, Civ. 
Pro. Code. MaHNA v. HARCHARN SINGH, 

102 P.R. 1886. 

Ml)—Contract relating to badni transactioyi. 
Suit on—Compromise-Unlawful agreement— 
Refusal of Court to decree in (eryns of comproynise 
-Revision—Civ. Pro. Code, ss. 375, 622.—An 
agreement may be unlawful within the meaning 
of s. 375 of Act X of 1877, if it professes to bind 
the defendant to pay a sum which could not be 
lawfully recovered, as well as if the particular 
terms of the agreement itself are unlawful. 
Where there was a finding of fact by a Small 
Cause Court that a suit had been brought on a 
badni transaction, there being .some evidence 
to support such finding, and the Court, cn such 
finding, refused to pass a decree in terms of a 
compromise between the parties, the Chief 
Court refused to interfere as a Court of revision 
under s 622 of the Civ. Pro. Code. JOWALA 

Singh v. Dittumal, 104 P.R, i880. 

(108) —Ciu. Pro. Code, s. Q'l^.—Faihcre to 
exercise jurisdiction.—Where the terms of a 
contract on which the plaintiff sued were reduced 
to writing, but the document was not signed by 
the defendant, and the Judge dismissed the 
plaintifi’s suit on theground that no extraneous 
evidence of the contract could be given because 
it had been reduced to writing, and that the 
document could not be proved because it was 
not signed by the defendant. Held that such 
action on the part of the Judge was not a failure 
to exercise a jurisdiction vested in him by law 
within the meaning of s. 622, Civ. Pro. Code. 

Hasan Shah v. Ram Ratan, A.W.N. 1890. 
234. 

(109) — Signing order foryyis and recelvvig bills 
with head lines as to interest — Liabdity to pay 
interest—Discretwyi of Court —Revtsioyi Act 
XXXII o/ 1839 {Interest). — In considering the 
fitness of allowing interest. Courts in this coun¬ 
try exercise the functions of jurors and discre¬ 
tion is vested in them, which should not be 
interfered with under Act XXXU of 1839 in 
revision by the Chief ‘"ourt, except where such 
discretion has been abused. When ordering 
goods, a debtor signed order form> h-aded with 
the printed words. “Terms one month’s credit, 
interest at 12 per cent, charged on expiry,” and 
the account rendered was similarly headed. 
Held that this circumstance did not raise an 
inference that the debtor contracted to pay- 
interest. Edulji & Co. V. McDonald, 55 
P R. 1901. (36 P.R. 1894. 23 M. 41 R.) 

(110)—Revision, application for —Order of 
Court direcivig issue of coyyimission to exaynine 
feynaleioitness and refusing to decide prelimin¬ 
ary issues of law-Civ. Pro. Code, 1882. s. 621 
— Jurisdiction. —On an application under s. 622, 

Civ. Pro. Code, for revision of an order of the 
Subordinate Judge of Unao, directing the issue 
of a commission for the examination of a 
Hindu lady, one of the defendants in the suit, 
and refusing the prayer of the plaintiff that 
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four preliminary issues of law should be forth¬ 
with decided upon the documentary evidence 
upnu the record, held that be exercised his 
discretion in a proceeding which was not 
tainted with any irregularity and bad jurisdic¬ 
tion to decide theqiifsiion before him. SUKH- 
DEI V. Ramdei, 5 O.C, 151. 

(Ill)— Revision—Transfer of appeal by Dis- 
iricl Judge to Subordinate Judge after remand 

Objection as to jurisdiction. — In this case, 
the defendant’s appeal from the Munsif’s 
order w-is filed in the Court of the District 
Judge, who, after a remand to the Munsif, trans¬ 
ferred it to the Court of the Su'ordinate Judge 
for disprsal. After several adjournments, the 
appeal was accepted and the plaintifis’ suit 
di^misted. The plaiutilTs contended in revi¬ 
sion that the order of transfer passed by the 
District Judge was invalid and the decree 
passid by the Subordiiialo Judge was with¬ 
out jurisdiction. Hild, that the contention 
raised by the plaintiffs) rannot bo entertained 
in revision, for the Subordinate Judge was 
ccmppieiit 10 hear the appeal but for the fact 
that it was sent to bis Court by an invalid 
Older of transfer; and tho plaintiffs were 
precluded from rais-ing the question of juris¬ 
diction by tboir conouct in the lower Court 
in not objecting to ihe validity of the order of 
transfer. 1‘HUNAN MaD v. ILAHI BaKSH. 
P.L.R. 1900, p. 364. 

(112)—Resumed lakhiraj land— Settlement^ 
Power of Revenue B <ard- Commissioner.—A 
settlpincnt of resumed fn/vliiroy land made by 
a Collector “ subject to the orders of tho Board 
of Revenue,’'may be set aside by that Board. 
Under the Boara’s rules, a Commissioner has 
authority to setaside such a settlement, and is 
limited to no lime in the exercise of his powers 
of revision. HARLAL TEWAHI v. THE COL¬ 
LECTOR OF BHAGULPOKE. 3 B.L.R. Apn. 82 
= 12 W.R 6. ^ 

—Revision—Power of High Court on 
reviswnal stde~~Order of District Afagistrate 
fixing route for procession duitng Mohorram. 
— The High Court cannot, in tho exercise of its 
revinional jurisdiction, interfere with a memo¬ 
randum issued by a District Alagis'rate for the 
instruction of his subordinates respecting the 
route to bo followed by a certain procession. 
the matter of the petition of Bhagelu. A. W. 
N. 1891, 178. 

(114)—Cnm.Pro.CodiJ. Act V of 1898, ss. 439, 
476- Oiv. Pro- Code, Act X\V of 1882, s. G22- 
Juiisdiction of High Court to interfere with 
orders of Ciinf Courts under s. 476 —The 
High Court has no jurisdiction to ioiorfore 
in revision on the criminal side with an order 
under 8 476 of the Cnm. Pro. Code, made 
by a Subordinate Civil Court. But. it has 
Buoh jurisdiction conferred by s. 622 of tho Civ. 
Pro. Code, which is exercisable, however, only 
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where the Subordinate Court has acted without 
jurisdiction or has failed to exeroise its jurisdic¬ 
tion or has acted illegally or with material 
irregularity. (26 M- 98, 8 C W.N 73, A.W.N. 
1902, 202, R.) Per Banerji, J.—The High 
Court has power under s. 439 of Grim. Pro. Code 
to interfere with an order mide under a. 476 
by a Civil or Revenue Court. In the matter of 
the petition o/B hup KUNWAR, 26 A. 249, 
F.B. (26 M. 98, 8 C. W.N. 73, A.W.N. 1902. 202, 
16 A. 80. 23 A 249, l6 C. 730, 20 C. 349, 21 
M. 124, 13 B. 109, 26 R. 785, R.) [F-. 28 A. 

554. P.B. = A.W.N. 1906. 103 = 3 A.L.J. .394 = 

1 M.L T. 219 = 3 Cr. L. J. 400 ; R.. A W.N, 
1904.170, U.B.R. 1907, lat Qr.. Cr. P.O p. 
1 = 6 Cr. L J. 25, 4 A.L.J. 701 = A.W.N. 
1907. 277. 32 M. 49-19 M.L J 42.] 

(115) — High Court*s power of revision of Dis- 
trici Judge's order granting sanction to prosecute 
— Criminal revision—Code of Criminal Proce^ 
dure, ss 195 a7<d 439—CivW Procedure Code, 
s. 622, meaning of any case^in jurisaiction — 
Penal Code, ss. 109 and 110.—An apptica* 
tion purporting to be under s. 622, Coae of 
Civil Procedure, for revision of an order of the 
District Judge leversing an order of the Subordi* 
nate Judge and granting sanction to the res¬ 
pondent to prosecuie the applicant for offences 
under ss. 209 and 210, Penal Code, was made to 
tbeCourtof the Judicial Commissioner. Held, 
that the application should not have been made 
under s. 622, Code of Civil Procedure* The 
words “any case” in that section are very 
wide but they must be confined to suits or pro¬ 
ceedings governed or at least believed to bo 
governed by the Code of Civil Procedure, where¬ 
as applications for sanction to prosecute are 
not governed by that Code but by s. 195, Code 
of Criminal Procedure. Htld, further, that 
the Court of the Judicial Commissioner could 
not interfere with the District Judge's order 
under cl. iG) of s. 195, Criminal Procedure 
Code. Tho words “ any sanction given or re¬ 
fused under this section” in that clause mean 
any sancnon given or refused upon an original 
application and the clause does not provide for 
interference by a third Court at all. Held, 
further, that s. 439 of the Code of Criminal 
Procedure provides for the case of '* any pro¬ 
ceedings” and expressly autboriies the High 
Court to exercise the power cimferred upon 
the Court of appeal by s. 195 and that, tbtre* 
fore, the Court of the Judicial Commissionet 
had jurisdiction under s. 439 to revise the Dis¬ 
trict Judges ord» r. Musaji v. Mohammed 
Walayatullah Khan, 6 0 C 216. 

(116) —Retnsion—Citnf Procedure Code, s.622 
—Failure to exercise jurisdution .—Where a 
Subordinate Judge decided an objection to an 
attachment on the preliminary ground that 
tho property in question was, as a matter of 
law, not capable of being attached under tho 
particular decree: htld, ih&t the Judge, whe¬ 
ther his decision was right or wrong, oould not 
be said either to have failed to exeroise a juris- 
diotioD vested in him by law, or to have acted 
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illegally in the exercise of a jurisdiction vested 
in him by law. RADHA KlSHAN v. DlLLI, 
A.W.N. 1890, 233. 

(117) — Revision—Civ. Pro. Code, s^. 622, 310- 
A, 311.—From an order dismissing an applica¬ 
tion under s. 310-A, Code of Civil Procedure, 
upon the ground that the applicant had filed 
an application under s. 311 of the Cole, no 
application for revision would lie. DEBI DaS 
V. SAGAR Mad, A.W.N. 1898, 78. (20 A. 78. R.) 

(118) —Civ pro- Code, ss. 310-A, 311, 622 — 
Order distmssmg application under s. 310-A 
because application under s.3ll hadbeen made. — 
A revision petition unders. 622, Giv. Pro. Code, 
would nor. he on the ground that a Court had 
rejected an application under s 310-A of the 
Co-le for the reason that the applicant had 
previously fi'ed an applicatiin under s. 311 

Uggar Sen Singh v Bandhu Prasad, 
A.W.N. 1898, 148. (A.W.N. 1898, 78, Appr ) 

(119) — Civ. Pro. Code, s. 622— Apolication 
to set aside order rejecting appeal from order 
refusing to set aside ex parte decree —‘ Cese’ 
meaning of, in s. 622. —Where a Commissioner 
rejected an appeal from an order passed by a 
Judicial A-isistant refusing to set aside an ci- 
parte decree, an application by the defendant 
to the Chief Court, to set aside the Commis¬ 
sioner’s order was held properly not to fall under 
8, 622, ina-^much as that section only applies 
to “ cases ” in which no appeal lies to the High 
Court, while in the present an appeal would 
have lain to the Chief Court in the ordinary 
course if the defendants had chosen to adopt 
the remedy of appeal which the law allowed to 
them from an ex parte decree under the general 
provisions of s. 540 of the Code instead of 
adopting the alternative remedy allowed by 
8. 108 dy an application to set aside the ex parte 
decree. The ward “ case ” in s. 622, Civ. Pro- 
Code, must be constru'^d to m^^an the whole 
case, and not a branch of it. GUNDA MaL v. 

Shibji ram. 114 P.R 1883. (105 P.R. 1880, R.) 
iDisappr., 60 P.R. 1897 ; F., 125 P.R. 1892 ; 
R., 51 P R. 1899 = 22 P.L. R. 1900;D., 22 
P.R. 1897.J 

{120) — Review — Order refusing to grant 
review—Revision ^Amendment decree. No 
revision lies against an order refusing to grant 
an apolication for review. An aoplication for 
revision can be made, if the Court nas refused 
to exercise its jurisdiction in the matter of 
amendment of an order absolute so as to 
bring it into conformity with the judgment. 
BALBVHDAR SINGH v. CHUNNI LAD SAHD, 6 
Ind Gas. 707. 

(1211—Ciu. Pro. Code, ss. 206, 622 -Orier 
amending decree — Miscellaneous appeal 
Revision.—Plaintiff, decree-holder, presented an 
applic*ition for amendment of deoree to e 

first Court and that Court, after 

to the judgment-debtor under s. 206 of theOiv. 

Pro. Code, amended the decree m the suit 
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80 as to bring it into conformity with the judg¬ 
ment. A miscellaneous appeal brought by the 
judgment-debtors from the amended decree to 
the Commissioner having been rejected by him 
as barred by limitation, the ]udgmeot•deb^ors 
(applied for revision of the Commissioner’s 
orders. Held that the remedy of the defend iots 
was to bring a regular appe il ou full stamp to the 
Commissioner from the amended decree within 
the period of limication ; and. since from such 
appeal a further appeal wouM have lain to the 
Chief Court, the preheat applic.ii ion under s. 622 
of the Civ. Pro Code, wts barred. Also, the 
mere fact that the ju-lgm nt debtors delayed in 
appealing to the Gomaii>siouer’s Court till 
their appeal was birred ty rime could not give 
them a right to make the present application or 
confer any power on the Chief Court to entertain 
it ABDUL GHUNNI v. KUNDANLaL. 71 P.R, 
184. 

(122) —Award—High Court — Revision. —An 
application under s. 622 of the Civ. Pro. 
Code to set aside an awird is not allowable. 
In the case of an award, revision is more 
objectionable than an appeal. GHULiim: 
JILANI V. Muhammad, 4 Bom. L.R 16l=29 
C 167 = 6 C.W.N. 226 = 29 l.A. 5i = 12 M L.J. 
77 = 8 Sar. 134, P C. 

(123) — Suit — Arbitration — Setting aside 
award for defect in reference—Revision — Civ, 
Pro. Code, s.s. 621, 622.—In a suit referred to 
arbitratiou, after oral and documentary evid¬ 
ence bad been taken, the Judge set aside the 
award owing to certain defects in the agree¬ 
ment for reference and remitted the case to the 
arbitrators with certain directions. Held, on 
an application for revision of the order, that 
the High Court could not interfere at that stago 
and that there ace other remedies by wav of 
appeal afier the final decision of i he ease by the 
lower Court. LALCHAND v. KISHORI DaS, 
A.W.N. 1888,123. 

(124) —Civ. Pro, Code, 1882. ss. 521, 622— 
—Misconduct of arbitrators—Apreal Revision. 

—An order under s. 521 of the Civ. Pro. Code, 
setting aside an award made under Ch. 38 of 
the Code on a reference to arbitration in the 
course of a suit on the ground of the arbitrator’s 
misconduct is not subj-ct to revi-?jon under 
s. 622 of the Code. DAMODAR v. RagHUNATH 
4 Bora. L.R. 267 = 26 B. 551 

(125) —Civ. Pro. Code, ss 522, 622— Award 
—Decree on judgment following award—Revi- 
sion.—An application to set aside an award on 
the ground of the arbitrator’s mi^conduot was 
refused by a District Judge, who found in fact 
that there was no such misconduct and parsed 
a decree not in excess of the award made under 
s. 522 of the Code. Held, that the Chief Court 
had no authority to interfere with the decree 
based on this finding either by way of appeal 
or revision, as the Court below had not exercised 
a discretion not vested in it by law, or failed to 
exercise a discretion so vested, or acted in the 
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exercise of its jurisdiction illegally or with 
material irregularity. HANSRA.T v. GANOA 

Ram, 88 PR. 1902. F.B =119 P L R. 1902. 
fR., 1 P.R. 1908 = 58 P.W.R. 1907, 80 P R, 
1908= 139 P.L.R 1908 = 12 C.W.N. 585 = 7 C. 
L.J. 520=10 Bom. L.R. 581 = 18 M.L.J. 266 
= 99 P.W.R. 1908 = 14 Bur. L.R. 146 = 4 M.L. 
T. 25 = 35 C. 648.] 

(126) — Arbitration — Setting aside an aicard 
for arbitrator's misconduct — High Court's 
powers of revision—Ctv- Pro. Code, ss. 521, G22. 
— An order under e. 521. Civ. Pro. Code, setting 
aside an award made on a reference to arbitra¬ 
tion in the course of a suit, on the ground of 
the misconduct of the arbitrator, being and 
inferlocutory order, is not open to revision by 
the High Court under s. G22 of the Civ. Pro. 
Code. CHATTAU SINGH v. LEKHRA.I SINGH. 
5 A. 293 = A.W.N. 1883, 39. [Diss., 14 C. 768; 
F., 31 M. 345 = 18 M.L.J. 228 = 3 M.L.T, 
315; Apfjr., 18 B 35, 26 B. 551; R., 0 A. 253, 
A.W.N. 1899, 210.] 

(127) -Ss. 622, 525, Civ, Pro, Code, 1882— 
Arbitration— Award—Refusal by the Subor¬ 
dinate Judge to file the award—Appeal—Revi¬ 
sion—High Cow t, -The High Court followed 
the practice which permits applications under 
s. 622 of the Civ. Pro. Code, in cases where 
the Subordinate Judge refuses to file an 
award which has been presented to the Court 
for being filed under s. 525 of the Code. 
ABDEali v. YusufalI, 8 Bom. L.R. 570. 
[R., 1 S.L.R. 86.] 

(128» —High Court's powers of revision under 
s. 622 of the Ctv. Pro- Code, 1877 —Delay m 
application. — an application by an auo- 
tion-puichaser, praying the High Court to set 
aside, under s. 622 of the Civ. Pro, Code, an 
order of a lower Court setting aside a sale of im¬ 
moveable property in execution of a decree on the 
ground that such order, was illegal, was pre¬ 
ferred seventeen months after the date of such 
order the Court refused to interfere on account of 
the long delay. In the matter of the petition of 
Durga Prasad v. Sheo Chahan Lal, 4 A. 
154. 

(129) —Civ Fro. Code, s. 622 —High Court's 
potvers of revision—Construction of document .— 
Where a Court, in a suit in which it had juris¬ 
diction interpreted the plaint bond in a parti¬ 
cular manner holding the suit to bo within 
limitation, it was not open to the defendant in 
revision under s. 622, Civ. Pro. Code, to con¬ 
tend that the suit must have been held to be 
barred by limitation on the ground that the 
plaint bond was capable of a different interpre¬ 
tation from that put upon it in the lower 
Court MALLU V. RAJf BHAROSR, A W.N. 
1888, 148. 

(1301—Ciu. Pro Code, 1882. s. 622 ( = s. 115, 
new Code) — Rrvision - Erroneous decision 
on point of limitation ,—Where a Court having 
jurisdiction to decide whether a certain matter 
was or was not barred by limitation under 
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S.230, Civ. Pro. Code, erroneously deoided that 
it was not barred and proceeded to deal with 
it, held that it was no ground for revision 
under s 622. SUNDAR SINGH v, DORU SHAN¬ 
KAR. 20 A. 78= A.W N. 1897, 168. (11 C, 6, 17 
A. 422. R.) [R., A.W.N. 1898.74. 78, 25 A. 

509, 2 L.B.R. 333, 4 N.L.R. 184.] 

(131) — Civ. Pro. Code, s. 622—Revision— 
Question of limitation. —Where a Court hav¬ 
ing jurisdiction over a suit or other proceeding, 
has to consider a plea of limitation and does 
consider and decide it, but erroneously, such 
error is not an irregularity within the meaning 
of s. 622, Civ. Pro. Code, so as to open a door 
to revision. Hari Singh v. DIT Mal. 22 P. 
R. 1886. [F.,204 P.L.R.“1911 = U lod. Cas. 
60; R., 105 P.R. 1888, 207 P.L.R. 1912 = 213 
P.W.R 1912.] 

(132) —Revisio?i— Technical legal error —Dis¬ 
cretion- Suit for mortgage-money nnd rent— 
Cause of action—Provincial Court of Small 
Causes {Act IX of 1887). s. 25.—Held, that, 
where a mortgagor agrees to give possession of 
the mortgaged property to the mortgagee, and 
executes a separate lease in his favour, it is 
questionable whether, in the suit for the 
principal mortgage-money, the mortgagee is 
bound to include therein the amount of rent 
due from the mortgagor up to that time- (19 A, 
496, D.; 28 P.R. 1907 = 140 P.W.R. 1907.53 
P.R. 1868, R ) It is discretionary with the 
High Court to interfere on revision, and it will 
not exercise its powers, merely because the 
lower Court has erred on a technical point, if 
it appears that the lower Court’s decision does 
substantial Justice between the parties. 

ABDUL, Rahman v. Bhagwan Das, 59 
P.W.R 1912=120 P.L.R. 1912 = 13 Ind. Caa. 
720. (93 P.R. 1911 = 11 Ind. Cas. 445 = 161 

P.W.R. 1911, F.) 

(133) — Civ. Pro, Code, 1882, s. 622— Powers 
of revision of High Court. —A suit on a bond 
filed in the Small Cause Court was dismissed 
on the ground that that Court had no jurisdic¬ 
tion to entertain the suit as by the bond im¬ 
moveable property was mortgaged and the suit 
was therefore one for relief in respect of im¬ 
moveable property. On an application for re¬ 
vision to the High Court under s. 622, Civ. Pro. 
Code, held that that was not a case for revision 
and that the application should be rejooted. 
The Small Cause Court had not refused to ex¬ 
ercise its legitimate jurisdiction in respect of 
the applicant’s suit. On the contrary, it re¬ 
ceived the suit, and, having considered its 
character and found (whether rightly or wrongly) 
that it was a suit for relief in respect of im¬ 
moveable property, it non-suited the applioaut. 
In all this proceeding, jurisdiction had neither 
been refused nor usurped. The Court had juris¬ 
diction to decide, and was bound to decide, whe¬ 
ther the suit was or was not within its cogniz¬ 
ance, and exercising that jurisdiction, dismissed 
the suit. Therefore, there was no case for the 
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High Court exercising its revisional powers under 
s. 622, Civ. Pro. Code. Bhagwant Singh v. 
Jagesar Singh. A.W.N 1886, 67 [Diss., 8 
A. 519.] 

ilS4i)—Iievision—Review — Erroneous order 
set aside ori review — Eiscreiion—Interference 
by High Court. —The revisional powers of the 
High Court should not be exercised to restore 
an erroneous order, passed by a Judge of a 
Small Cause Court but set aside by him on 
review. It is in the discretion of the Judge to 
deal in review with an order proceeding on a 
mistaken view of the law. MaunG AUNG 
NUYN V. N. K. A- RAMANATHAN CHETTY, 
12 Ind. Gas. 903. 

(135) — Rejection of application to appeal as a 
pauper—High Court's powers of revision — Civ. j 
Pro. Code, 1877, 5S. 592, 622.—The order of a i 
District Judge under s. 592 of the Civ. Pro, I 
Code rejecting an application to appeal as a 
pauper on the ground that it was presented, 
not by the applicant himself, but by his pleader, 
is one of so purely an interlocutory character 
that it cannot be revised by the High Court 
under s. 622. HarSARAN SINGH v. MUHAM¬ 
MAD Raza, 4 A. 91 = A.W.N. 1881, 136. 
[Diss., 14 0. 768; Disapproved, 99 P.R. 1882 ; 

E., 21 P.R. 1885 ; R..20B. 8G.J 

(136) — Civ. Pro. Code, 1882. ss- 401, 407— 
Application for permission to sue in forma 
pauperis— Possibility of professing pauper's 
raising money on his claim no ground for reject¬ 
ing hts application — Revision. —Money which 
may be borrowed on the strength of the claim i 
in a suit, which a person is seeking permission 
to institute in forma pauperis, cannot be re¬ 
garded as property in the possession of such per¬ 
son so as to disentitle him to sue in forma ^ 
pauperis. An order rejecting an application ! 
for permission to sue in forma pauperis is not a 
decree, and, being unappealable, may form the 
subject of an application for revision. AZMAT 
ALI V. KIFAYAT UD LAH. A.W.N. 1893, II. 
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being wrong, so as to give occasion for the exer¬ 
cise of the power given to the High Court by 
s. 622 of the Civ. Pro. Code, and is was held 
that the decision of a question of res judicata, 
as of limitation or the like, raised in a case, 

I is not, even though wrong, a failure, or 
acausa of failure, to exercise jurisdictif n. any 
more than a wrong decision on the whole 
litigation. Where the law speaks of exercise 
I of jurisdiction, or failing to exercise jurisdic¬ 
tion, it means using or failing to use authority 
in entering on an inquiry and carrying it 
; to a judicial conclusion. The exercise of 
jurisdiction is not declined when such a conclu¬ 
sion has been arrived at, merely because, had 
the decision on a particular point been different, 
further questions would have had to be disposed 
of. AMRiTRAV Krishna Deshpandb v. 
Bala Krishna Ganesh amrapurkar, ii 
B. 488. LIppr., 4 N.L.R 184] 

(139) —Civ. Pro. Code, 1882, 5 . 622 — High 
Court s powers of revision—Wrong decision on 
question of res judicata.—Even where the de¬ 
cision of the lower Court on a question of res 
judicata hd.ppens, to be wrong in law, it is not 

I competent to the High Court to interfere with 
^ such decision in its extraordinary jurisdiction 
j under s. 622, Civ. Pro. Code. Where the pro¬ 
ceeding is itself within the jurisdiction of the 
Court, such Court has jurisdiction al-o to de¬ 
termine whether the defendant’s plea of res 
j judicata was made out or not; and assuming 
I that the decision of the Court on the question 
otres judicata is wrong, it cannot be said that, 
in passing the decision, the Court exercised a 
jurisdiction not vested in by law or has acted 
illegally or with material irregularity within 
the meaning of s. 622 of the Code. Hari 
BHIKAJI V. naro Vishvanath, 9 B. 432 
[F , 11 B. 488; R., 11 B. 596.] 

(140) —Civ. Pro. Code, 1882, s. Miscon¬ 
struction of judgment and decree—Irregularity 
—Revision. —In the case of an apparent vatia- 
tion between a judgment and the decree as to 


{\Z1)—Act XL of 1958 [Minors), s. 3— Cer¬ 
tificate of administration—Right of holder of 
certificate to defend suit against minor—High 
Court'spowers of revision—Civ Pro. Code^ s.622. 
■~A Civil Court has no power to refuse to admit 
a person who has obtained a certificate of ad¬ 
ministration under the Bengal Minors Act to 
defend on a minor’s behalf a suit brought 
against such minor. When the Civil Court 
does refuse to admit such person to defend the 
suit, its order is not open to revision. BaLDEO 

Das V. Gobind Shankar, 7 A. 914 = a.W.N. 
1885, 294. 

(138)— Erroneous decision on question of res 
judicata— Failure to exercise jurisdiction — Revi¬ 
sional poivers of High Court under $. 622, Civ. 
Pro. Code, 1882.—The question for decision in 1 
this case was whether a Court determining that j 
a particular question in a case is res judicata ; 
and thereon declining to try it again, fails to 
exercise jurisdiction, in the event of its view 


costs, the defendant applied to the successor of 
the Judge who bad passed the judgment to 
bring the decree into conformity with the judg¬ 
ment. The new Judge refused the prayer in¬ 
terpreting the judgment to mean what was ex- 
I pressed in the decree. He/d that, though the 
I interpretation may be wrong, it was not an 
irregularity. UttaM SINGH v. Dharm 
SINGH. 60 P.R. 1891. [P.. 26 P.R. 1892. 

29 P.R. 1906.] 

(141)—Pmsion— Civ. Pro. Code (Act V 0 / 
19 OS 1 , S- 73 (2) Order of rateable distribution 
, of judgment-debtor's assets among rival decree- 
holders in execution of decree. — Held, that an 
order under s. 73 (2) of Act V of 1908, that a 
certain decree-holder is oris not entitled to 
share rateably the assets realised from the judg¬ 
ment-debtor’s property is not open to revision 
—it is immaterial whether the order has been 
actually carried out or not at the time of filing 
or hearing the revision, (65 P.R. 1905, 82 P.R, 
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1905, 128 P.R. 1906, F.) Obiter Any deci¬ 
sion on the merits in revision by the Chief 
Court still leaves the aggrieved party to bring 
a regular suit. The general policy of the law 
and usual practice of the superior Courts is 
not to interfere on the revision side, except in 
cases where the petitioner has no other remedy 
or his only alternative remedy is so cumbrous 
or expenfive that to refer him to it would be 
tantamount to denying him relief. RADHE 

KISHEN V. BHOLU liUL. 171 P.W.R. 1912 = 
146 P.L R. 1912 = 17 Ind.Caa. 254. (76 F.R. 

1902, R ) 

(142)— C'w. Pro. Code, s. 622 — Pre¬ 
emption—Decreed pre-emptive price paid into 
Court by pre emptor—Subsfqiient pnriial with- 
dfuWfil, oy creditor of decree-holder, of money 
so paid in —Reyision— Practice, —The bolder of 
a decree for pre emption paid the decreed pre¬ 
emptive price into C >urt within the peri'd fixed 
by the decree. A creditor of the decree holder 
applied for attachment of the money so paid 
in, and was allowed by the Court to withdraw 
it. Held that the decree-holder was entitled to 
obtain possession of the pre empted property, 
and that it was not competent to the Court to 
allow the money paid in to be \tithdrawQ by 
an attachment under a decree of a third party. 
Except under special circumstances, the High 
Court will not interfere on revision where an¬ 
other r* medv was open to the petili >oer. S.\NT 

Singh v Ghasita, 179 P.L.R. 1901 =21 P R. 
1902. (R.. 9.1 P R 1902, F.B , 13 P R. 1903 

= 57 P.L.R. 1903, 128 P.R. 1906 ] 

(143) —Revision—Civil cases—Application for 
revision against decree in a suit und'r s.O, 
Specific Relief Act. —A decree in a possessory 
suit under s. 9, Specifi3 R*Uef Act, in 
favour <if the plaintiff is not open to revision 
by the Chief Court, where the ground for revi- 
sion is that the Court below has misapprehend¬ 
ed and misinterpreted the evi'ience. oral or 
documentary on the record Bvbu S\FDAR 

Jang v. Sardar Shankar Singh. 57 P L.R. 
1903 = 13 P.R. 1903. 

(144) — Dismissal of appeal for default — 
Omission to apply for restoration to file—Revi¬ 
sion — Civ. Pio. Code, ss. 659, 622. —An appeal 
having b^^en dismissed for default, the appellant 
applied to the Chief Court for revision, under 
s. 622 of the Civ. Pro. Code. Hel i lhat the case 
was not one for revision, because the appellant 
bad failed to ttke stops to hive his appeal 
restored to file under s. 668 and the final order 
of the Appellate Court on appeal would be open 
to aop‘'al to the Chief Court. Karm BUKSH 
V. BalMOKAND. 13 P R. 1831. 

(1451— Agent to the Governor of Fort St, 
George —Ord-^r under Agency Rule 18 not open to 
revision by High Court—Rules 19 and 20.—An 
order pass»>d, under Rule No. 18 of the Agency 
Rules, by the Governor’s Agent at Viztgapatam, 
dismissing an aopOil preferred to him from a 
decision of bis special assistant, is not open to 
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revision by the High Court under Agency Rule 
No. 20 Rule 20 only applies to oases in which 
the Agent has passed a judgment under Rule 
19. Jagannadha v. Gopanna, 16 M. 229. 

(146) —Ciu. Pro. Code, 1882, s. 622 ; orders 
under Madras Act VIII of 1865. not open to 
revision by High Court — An order under s. 10, 
Madras Rent Recovery Act. having been revers¬ 
ed on apoeal, the appellant applied to the 
Revenue Offi -er for being restored to possession 
of the land from which he had been ejected 
under the original order and such application 
was dismissed by that offijer. It was held that 
such order of dismissal by the Revenue Officer 
could n bo interfered with by the High Court 
on revision, since, s 622 of the Code of Civil 
Procedure was not applicable to orders passed 
under Madras Act VPI of 1865. APPANDAI 
V. Srihari Joishi, 16 M. 451. (9 M. 332, F.) 
[F., 17 M- 293; R., 22 M. 68.] 

(147) —Ren/ Recovery Act, s. 76—Cit>. Pro. 
Code. ss. 4, 622 — Orders passed under Madras 
Act VIII of 1865 by a Collector are not open 
to r^‘vision un ior s. 622. Civ. Pro. Code. 
VRNK XTANARASIMHA NAIDU V. SURANNA, 
17 M 298 (9 M. 332, F.) 

(148) —Civ. Pro. Code, 1877. ss. 25. 622— 
Infringement of patent—Suit instituted in Sub- 
Court — Transfer to District Court—Revision 
—.4c( XV of 1859. s 22. — Where a suit for in¬ 
fringement of patent was instituted in the 
Subordinate Court, but was transferred by the 
District Judge to his own file, h<*ld that the 
High Court would not interfere in revision with 
such interlocutory order. PETMAN V. BULL, 
A.W N. 1882, 62. 

(149) —Civ. Pro. Code, 1877, s. 622—Inferssf 
disalloived—Revision .— It cannot be deemed to 
be a material irregularity thit a Court has not 
seen proper to award interest to a litigant. 
That cannot be raised as a ground (or revision. 

ARUL Hasan v. qutur Husain, A.W.N. 
1882, 118. 

(160) —Ex parte decree by Apoellate Courf in 
favour of appellant -Revisional powers of High 
Court—Civ, Pro. Cade, 1882, s. 622. — An ex- 
parte decree passed by an Appellate Court in 
favour of the appellant, will not be interfered 
with by the High Court in revision under 
s 622, Civ. Pro O^lo. 1382. RAM PRASAD V. 

Ram Lal, A.W.N.1883, 261. 

(151) —Application to set aside ex parte decree 
— Second appeal - Civ, Pro. Cole, ss. 638, 
622. — No appeal lies against an appellate 
order reversing a refusal to set aside an ex 
varte decree, nor would the High Court inter- 
fore in revision in such a case AUBINASH 
CHUNDER MOOKERJEE V. MARTIN, 8 C. 
832. 

(152) —Civ. Pro. Code, ss. 108,622—Revision 
—Order restoring a suit to file of pending 

Held that no application would lie for revision 
of an order under 8* 103 of the Code of Civil 
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Procedure restoring a suit to the file of pending 

suits. Kalian v. begam, A.W.N. 1898, 73. 
2 A.L.J. 370.] 

The proper remedy on refusal to bring legal 
representative on record is an appeal and not 
an application for — See ABATEMENT OP 
SUITS, 9 0.0. 354, 

Proceedings under AobXIX of 1841—Revision 
when lies—See ACT XIX OF 1841, 9 . 3, 65 P. 
L.R. 1911. 

See ACT XIX OF 1841, ss. 3, 4, 15, 66 P.R. 
1882. 

See ACT XIX OP 1841, ss. 3. 5, 8. 24 M. 364 
= 7 M.L.J. 78. 

Order under s. 18 (Act XX of 1863), whether 
open to—See ACT XX OP 1863, s. 18, 7 M.L.T. 
126-5 Ind. Gas. 291= 33 M. 412. 

Grant of leave to sue on unverified letter not 
presented in Court—Material irregularity—Civ. 
Pro. Code, s. 622—See ACT XX OF 1863, s. 18, 
24 M. 685 = 11 M.L.J. 326. 

Power of High Court to interfere in, in 
proceedings, against pleader, commenced, but 
not heard and decided by District Judge— See 
Act XVIII OF 1879, ss. 13 and 14. 12 C.W.N. 
381 = 7 Cr. L.J. 252 = 35 C. 317. 

Order under s. 36, Legal Practitioners Act— 
High Court’s power of —See ACT XVIII OP 
1879, s. 36, 11 C.L.J. 513 = 6 Ind. Cas. 327 = 

11 Cr. L.J. 320. 

Judge declaring certain persons to be touts 
—Application to Division Bench of High Court 
under ss. 15, 24 and 25 Vic., Cap. civ—Power of 
Bench to revise such order— See ACT XVIII 
OF 1879, s. 36, A.W.N. 1908, 279 = 6 A.L.J. 
22 = 31 A. 59 = 1 Ind. Cas. 143. 

See ACT XVIII OF 1879, s. 36, 21 A. 181 = 
A.W.N. 1899, 15. 

Compensation money paid to Hindu widow— 
Reversioner’s application for reference to Civil 
Court-Order by Judge on reference directing 
refund of money already paid by Collector— 
Order not one under s. 32, Land Acquisition 
Act—Incompetency of Judge to proceed under 
s. 32—No appeal from order under s. 32—Power 
of High Court to interfere in revision— 
ACT I OF 1894 ss, 32 and 54, 12 C.W.N. 1039 
= 35 C. 1104. 

Powers of Chief Court, for revision under 
s. 70 (1) (6), Punjab Courts Act, 1834, of order 
under s. 19, Act IX of 1899— See ACT IX OF 
1899, ss. 2 and 19, 144 P.R. 1908. 

By High Court—S. 15, Charter Act—S^e BeN. 
Act XOF 1859, ss, 109. 110, 151, 15 C.W.N. 
863. 

High Court’s power of revision where aggriev¬ 
ed party has other remedy available, ie.g.) by 
regular suit——See Ben. ACT VII Ol 1876, s. 55, 

12 C.W.N. 16 = 35 C. 120=8 C.L.J. 245. 

C. VIII—107 


Revision —continued. 

" 1.—General—eonftn^ed. 

An agreement of parties cannot authorize a 
superior Court to revise a judgment of an in¬ 
ferior Court in any other mode of proceedings 
than that which the law prescribes— See Ben 
ACT I OF 1879. ss. 135, 136, 137, 144, 9 C.W. 
N. 956 = 2 C.L.J. 384. 

See Ben. ACT I OF 1895, ss. 19, 32, 33. 30 
C. 619 = 7 C.W.N. 433. 

Revisional powers of Special Judge under 
Bom. Act XVII of 1879— See BOM. ACT XVII 
OF 1879, s. 3, cl. (u), 14 B. 387. 

Contract merged in decree—Decree not 
subject to— See BOM. ACT XVII OP 1879, 
8 . 13, 7 B. 330. 

Powers of revision of Special Judge— See 
BOM. ACT XVII OF 1879, Es. 53. 54, 15 B. 180. 

Revisional powers of Special Judge—With¬ 
drawal of suit— See BOM. ACT XVII OP 1679 
s. 54, 12 B. 684. 

By Collector—Appealable nature of decision 
— See BOM, ACT I OF 1890, s. 33, 21 B. 244. 

See Mad. Act I of 1889, s. 73, 21 M. 363. 

See Pun. Act XVIII of 1884, s. 39 (a). 22 
P.L.R. 1902 = 36 P.R. 1902. 

See PUN. ACT XVdl OP 1684, s. 40 (1) (d) 
27 P.R. 1895. 

See Pun. ACTXVIIIof 1884, ss. 40, 70,93 P. 
R. 3886. 86 P.R.1996. 

See PUN. ACT XVIII OF 1884, a, 40 (21, 86 
P.R. 1839, 68 P.R. 1897. 

See PUN. Act XVIII of 1884. s, 70, 80 P. 
L.R. 1901 = 15 P.R. 1901. 

Appeal triable by High Court decided by 
Lower Court—Powers of revision of the Chief 
Court of the Punjab—See PUN. ACT XVlII OF 
1884, 8. 70, 16 P.L.R. 1907. 

Powers of—Exercised by the Chief Court of 
the Punjab—Orders under s. 295, Civ. Pro. 
Code—See PUN. ACT XVIII OF 1884, s. 70 82 
P.R. 1905 = 199 P.L.R. 1905. 

See PUN, ACT XVIII OF 1884, s. 70 (a), 36 
P.R. 1902, F.B. 

Misapplication of a ruling—Revisability by 
Chief Court—See Pun. ACT XVIII OF 1884 
s. 70 (a), 45 P.R. 1909 = 66 P.L.R. 1909 = 68 p! 
W.R, 1909 = 2 Ind. Cas. 76. 

See PUN.'ACT XVIII OF 1884, s. 70(a) (6), 12 
P.L.R. 1904. 

Erroneous decision by appellate Court as to 
jurisdiction of lower Court—Revision—See 
PUN. ACT XVin OF 1884, s. 70 (1) (a), 45 P.L, 
R. 1911 = 4 P.R. 1911 = 26 P.W.R. 1911 = 9 
Ind. Gas. 674. 

Wrong interpretation of documents, whether 
amounts to material irregularity—Lower Court 
completely ignoring terms of a document and 
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Rexisloa —continued. 

-1.—General— continued. 


placing upon it a perversely erroneous construc> 
tion—Chief Court’s power of revision— See 
Pun. ACT XVIII OP 1884, 8. 70 (1) (a). 173 
P.L.R. 1908 = 106 P.R. 1908 = 151 P.W.R. 1908, 

Erroneous finding as to bar by limitation 
when precludes— See PuN. ACT XVIII OF 
1884, 3. 70 (U (a), 118 P.R. 1906 = 79 P.L.R. 
1907. 

Wrong interpretation of words— Material 
irregularity—Revision—PUN. ACT XVIII 
OF 1884, s. 70 (1) (a), 125 P.L.R. 1911. 

Execution of decree — Land-suit — Costs 
allowed to defendants—Right of pro forma de¬ 
fendant, against whom proceedings were held 
ex varte^See PuN. ACT XVIII OF 1884. s. 70 
(1) (a), (fc), 19G P.L.R. 1905. 

See Pun. ACT XVIII OP 1884, s. 70 (1) (a) 
(6), 170 P.L.R. 1903. 

Order declining rateable distribution under 
9. 295, Civ. Pro. Code—whether lies from such 
order—PUN. ACT XVIII OF 1884, s. 70 (1) 
(a), (6), 65 P.R. 1905 = 130 P.L.R. 1905. 

See Pun. act XVIII of 1884, a. 70 (1) f6), 
107 P.L.R. 1903. 

By Chief Court of an interlocutory order 
where an appeal lies from final decree—See 
Pun. act XVIII of 1884, s. 70 (1) (6). 101 
P.L.R. 1905 = 64 P. R. 1905. 

Discretion of Divisional Judge—Interference 
of Chief Court—Ses PUN. ACT XVIII OP 1884, 
s. 70 (1) (6), 109 P.L.R. 1905. 

Civil oases—Question of law— See PuN 
act XVIII OF 1884, s. 70 (1) (6), 119 P.L.R* 
1911. 

See PUN. ACT XVI OP 1887, s. 84 (5). 144 
P L.R, 1903. 

See U.P. ACT XII OF 1881. ss. 30. 95 (c). A. 
W.N. 1894, 92. 

See U.P. ACT XII OP 1831, ss. 183, 199, 12 
A. 198 = A.W.N. 1890, 59. 

Against order of Assistant Collector refusing 
execution— See U.P. ACT II OF 1«01. ss. 167 
177. 196, 197, 6 A.L.J. 652 = 2 Ind. Cas. 377 
= 31 A. 445. 

Order of dismissal of appeal under 8. 556 of 
the Civ. Pro. Code, applicability of—Revision, 
proper procedure—Application under ss. 556 
and 558, Civ. Pro. Code, treated as one for— 
See Appeal-General, 8 0.0. 261. 

See APPEAL—Arbitration, 92 P.R. 1903. 

See APPEAL—Oases where Appeal libs 

OR NOT, 88 P.R. 1902, P.B. 

See appeal—DECREES AND EXECUTION 
OP DECREES, 14 A. 620 = A.W.N. 1892, 99, 

See APPEAL—Orders, 76 P.R. 1881, 78 
P.R. 1886. 72 P.R. 1902. 


Re vis fon—continued. 

— 1.—General ^continued* 

Power of High Court to exercise its jurisdic¬ 
tion of its own accord— See ARBITRATION — 
PRIVATE ARBITRATION, 10 O.W.N. 609, P.B. 
= 3 C.L.J, 450 = 33 C. 757. 

Order rejecting application for filing award 
m Court under s. 525, Civ. Pro. Code, 1882, 
appeal from—Memorandum of appeal to he 
treated as application for revision under s. 622 

Civ. Pro. Code, 1882—5ee AWARD, 10 0* 
Sup. 22. 

Arbitration proceedings—Appeal not allowed 
—Revision whether lies—See AWARD, 1 P.L 
R. 1911 = 9 Ind. Gas, 385 = 12 P W.R. 1911, 

See AWARD, 120 P.L.R. 1902. P.B. = 89 P 
R. 1902, F.B., 5 B.L.R. App, 75 = 14 W.R. 33! 

Order holding portion of claim not sustain¬ 
able and directing amendment—Revision—See 
Civ. Pro. Code, 190B, ss. 2 (2), 115, 216 P.L. 
Re I9ll» 

See CIV. Pro. CODE, 1908. ss. 2, 11 96 

O. XXVI. rr. 13 and 14. 56 P.L.R. 1902 = 49 

P. R. 1902. 

Dismissal of appeal rightly though on wrong 
grounds—High Court’s power of revision— See 
Civ. Pro. Code, 19O8. ss. 10,11, 115,16 M. 

L.J. 526 = 2 M.L.T. 40. 

Sale of joint immoveable property in foreign 
territory by order of British Insolvency Court 
— Suit for refund of portion of sale-proceeds by 
co-owners, a suit for an interest in immove¬ 
able property, not cognisable by British Courts 
—Proper remedy was by suit in Court having 
jurisdiction—Not a fit case for revisiooal in- 
terferenco-S^e OlV. Pro. Code, 1908. s. 16 
122 P.R. 1908. 

Powers of—Possessed by the High Court- 
High Court’s power to call for records for—Of 
its own accord—Powers of—Where other re¬ 
medies are open—See CiV. Pro. CODE, 1908, 
ss. 47. 115, A.W.N, 1905, 191 = 2 A.L.J. 749 = 
28 A. 72. 

Claim by judgment-debtor as shebait to 
deity—Appeal—See Civ. Pro. CODE, 1908. 
8. 47, O. XXI, r. 58, 8 O.W.N. 353. 

Application by owner objecting to sale of 
property in execution of a decree under s. 88, 
order in appeal on—Memorandum of appeal to 
High Court treated as petition in revision— 

Crv. PRO. Code. 1909. s. 47, O. XXI. r. 68. 
A.W.N. 1906. 62. 

Partition decree—Execution by Collector— 
Not subject to revision by Civil Court—S m Oiv. 
Pro Code, 1908, s. 64, I6 B. 527. 

Against CoUeotor’s order—Execution proceed* 
ings transferred under s. 830. Oiv. Pro. Code, 
1882 ( = 98, 68, 71, Oiv. Pro. Code, 1909)—To 
whom [lies—S m Oiv. Pro, Code. 1908. ss. 68, 
70, 71, 5 N.L.R. 121 = 3 Ind. Oas. 672, 

An order under s. 296, Oiv. Pro, Code, whe¬ 
ther open to—S m Oiv. Pro. CODE, 1908, 
8. 73, 128 P.R. 1906. 
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Revision —continued. 

-1.—General—coniintied. 

Power to interfere in, where other remedy 
exists—See Civ. PRO. CODE, 1903, ss. 73, 115, 
5 M.L.T, 125 = 19 M.L.J. 307 = 32 M. 334. 

Misapprehension of true efiect of statutory 
provision—Refusal to exercise jurisdiction— 
Revision—See GiV. PRO. CODE, 1908, ss. 73. 
115, 14 G.L.J. 50. 

Grant of sanction by Collector for removal of 
Mohunt—Revision—See Civ. Pro.Code, 1908, 
ss. 92. 93, 104 P.R. 1910. • 

See Civ. Pro. code, 1908, s. 99,65 P. R. 
1891. 

SeeCiV. PRO. CODE, 1908, s. 115, 54 P.R. 
1896. 

See Civ. Pro. Code. 1908, s. 152, o. xx, 
r.6, s. 115, 24 M. 646, 

Refusal to add party—Revision— See CiV. 
Pro. Code. 1908, 0. I, r. 3, ll C.L J. 426 = 
14 G.W.N. 703 = 6 Ind. Cas. 549. 

See Civ. Pro. Code, 0. I. rr. 8 (2), 10 (2), 
(3), {5J. 11. s. 115, A.W.N. 1885, 259. 

See GiV. Pro. CODE. 1908, 0. I, rr. 8 (2), 
10 (2), (3), (5), 11. O. XXII, r. 10, 5 0 C. 91. 

Service not effected on a respondent for more 
than a year—Substituted service—Reason for 
—Appeal—Revision—See CiV. PRO. CODE, 
1908, 0. V, rr. 19, 20 (1). 0. IX, r. 5, s. 107 
(2). 0. XXII, r. 11. 46 P.L R. 1902, 

Relinquishment of part of claim—Court-fee 
—See Civ. Pro. Code, 1903, O. VII, rr.l. 2, 
4. 5, 6, 0. XXXEII, r. 1, s. 115, A.W.N. 1900, 
214. 

Summons served on Railway servant without 
sending it through officer—.Ex parte decree— 
Power of High Court to interfere in revision— 
See Civ. Pro. Code, 1909, O. IX, rr. 6, 13, 
8.104,0. XLIII, r. 1, 6 A.L.J. 45 = 1 Ind. 
Cas. 163. 

See GiV. PRO. Code, 1908, O. IX, rr. 8, 9, 
O. XVII, r. 2. s. 115, 12 M.L.J. 473. 

See Civ. Pro. Code, 1903, 0. IX, r. 8, 
O.XV, r. 4; O. XVII, r. 2, s. 115, A.W.N, 
1887, 65. 

High Court’s power to interfere in, with 
order of restoration— See CiV. PRO. CODE, 
1908, O. IX, r. 9, O. XVII, r. 2. 17 M.L.J. 
225 = 30 M. 274. 

See CiV. PRO. CODE, 1908, O. IX, r. 9, 0. 
XVII, r. 3, s. 104, O. XLIII, r. 1, A.W.N. 
1893, 44. 

See CiV. Pro. CODE, 1908, O- XVII, r. 2, 

8. 104, 0. XLIII. r. 1, s. 115, 31 C. 344. 

See Civ. Pro. Code, 1908, O. XVIII, r. 8, 
A.W.N. 1882, 184. 

Ordering execution on an application put in 
more than three years after the last applica¬ 
tion—Illegality—See CiV, PRO. CODE, 1908, 
O. XXI, rr. 10,21. ss. 48, 116, U.B.R. 1905. 
■Civil Procedure 26. 


Revision —continued. 

-1.—General— 

Practice of High Court— See Civ. Pro 
CODE, 1908, 0. XXI. r. 60, s. 115, 11 Bom. l! 
R. 754 = 3 Ind. Cas. 780. 

Execution of decree—Delivery of possession 
of property not specified in sale proclamation or 
sale certificate —Power of High Court to inf-er- 
fere in—CiV. PRO. CODE, 1908, 0 XXI 
rr. 66. 70, 95, 96, 18 A. 163 = A.W.N. 1896. is! 

SeeClV. PRO. CODE, 1908, 0. XXI, rr. 88 
90, 5 A. 42 = A.W.N. 1882, 146. 

Revision petition when may be treated as 
memorandum of appeal—See CiV. Pro. CODE, 
1908 , 0. XXI, r. 89. s. 47. 13 C-L.J. 467. 

Lower Court’s order not passed on illegal 
exercise of jurisdiction or on failure to exercise 
jurisdiction—Power of High Court to interfere 
in—5ee Civ. Pro. Code, 1908, 0. XXI, r. 89, 
s. 115, A.W.N. 1905, 193 = 2 A.L J. 711 = 28 
A. 84. 

Application under s. 373, Giv. Pro. Code 
(1882)—Order—Appeal treated as application 
for revision—See Civ. Pro. CODE, 1908 
0. XXIIl, r. 1, 10 Ind. Cas. 346. 

Improper order for withdrawal of suit—Revi¬ 
sion—See Civ. Pro. Code, 190S, 0. XXIII, 
r. 1, 11 C.L.J. 45 = 5 Ind. Cas. 187. 

See CiV. Pro. CODE, 1908, 0. XXXII, r. 7, 
37 P.R, 1895. 

See CIV. Pro. Code, 1908, 0. XXXIII, 
r. 1, O.VII, r. 17, 99 P.R. 1882. 

See CiV, Pro. Code, 1908, 0 XXXIII, r. 5. 
130 P.R. 1894. 

See CIV. PRO. Code, 190S, O. XXXIII, 
r. 5. s. 115, 2 C.W.N. 474. 

See CiV. PRO. CODE, 1908, 0. XLl. r. 4, A. 
W.N. 1891, 207. 

Pleader present but unable to argue case 
owing to physical disability—Dismissal for 
default—Revision—See Civ. Pro. Code, 1908, 

O. XLI, rr. 11, 17, 9 Ind. Cas. 857, 

Appeal wrongly dismissed as for default— 
Remedy,by way of—Not appeal— See CiV. Pro. 
Code, 1908, O. XLI, r. 17, fi. 104, O. XLIII, 

r. 1, 8.115, 18 A. 119 = A.W.N. 1896, 9. 

See Crv. FRO. CODE, 1908, O.XLI, rr. 17 
19, 8. 116, A.W.N. 1884, 167. 

See CIV. PRO. Code. 1908, 0. XLI, r. 19 
0. XIII, r. 1, and ss. 104, 115, 3 C.P.L.R. 166. 

See CiV. Pro. CODE, 1908, O. XLI, r. 23, 

s. 115, A.W.N. 1883, 171. 

See CIV. Pro. Code, O XLI, r. 31, 72 P.R. 
1890. 

Rejection of application for review on the 
erroneous view that Court had no jurisdiction 
—Revieion—See CiV. PRO. CODE, 1908, 0, 
XLVII, rr. 4, 7, 9, 6 A.L.J. 884 = 31 A. 610 
= 4 Ind. Cas. 23. 
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Revision —contioued. 

- 1. —General— continued. 

See Civ. Pro. Code, 1908. O. XLVII, rr. 7. 
9, 8S. 100. 115, U A. 383 = A.W N. 1889. 151. 

Decree on award passed without jurisdiction 
—Appeal —See CiV. PRO. CODE. sch. II, rr. 14, 
15. 16, 21, 18 M. 423, F.B. 

Suit for declaration—Decree for possession— 
Material irregularity—Revision—See COMPRO- 
MISE-General, 199 P.L.R. 1911. 

See Contract—Misceldaneous, 19 P. 

R. 1894. 

See Contract act, 1872, s. 65. 66P.R. 
1895. 

Damages allowed by Small Cause Court— 
Interference in— See CONTRACT ACT, 1872. 
s. 73, 9 Ind. Cas. 470. 

See Contract Act, 1872, .ss. 112. 118,79 
P.R. 1888, 

For order to pay, ad valorem Court fee— 
Material irregularity—See COURT FEES ACT, 
1870, 5 O. C. 319. 

See Grim. Pro. Code. 1898, a. 145. G 
C.W.N. 882 

Nature of High Court’s revisional jurisdic* 
tion—Initiation of eriminal proceedings, under 
8. 476. Crim. Pro. Code—Considerations for 
High Court in exercising powers of revision— 
Stay of criminal proceedings pending civil 
appeal to High Court, whether justifiable, and 
when—Civ. Pro. Code, s. 622—Charter Act, 
s. 15—See CRIM. Pro. Code, 1898, s. 476. 35 
C. 909. 

See Culm. Pro. Code, 1898, s. 476, 23 A. 
249 = A.W.N. 1901, 59. 

See Decree - alteration or amend¬ 
ment of decree, 1 Agra 57; 7 A. 411 = A.W.N, 
1885, 256, 7 A. 875 = A.W.N. 1885, 256. 15 A. 
121 = A.W.N. 1893, 44. 15 A. ]69 = A W.N. 
1893, 78. A.W.N, 1882, 60. 

See Decree — Decree, Construction 

OF, A.W.N. 1889, 173. 

Rent suits-Powers of District Judge-See 
District Judge, Jurisdiction op, 15 0. 
327. 

Fquitablo decision given by lower Court—No 
revision lies—Sec Fasement, lOJ P.L.R. 1909 
= 153 P.W.R. 1909. 

Execution—High Court’s orders in revisional 
jurisdiction—Procedure—Civ. Pro. Code, 1882, 
ss. 583, 617—See EXECUTION OF DECREE - 

APPEAL, Review, et’c., execution of de¬ 
cree AFTER, 16 B. 550. 

Appeal treated as application for— Sec Ex- 
PAKTE Decree, ll M.L.T. 199. 

Error in law—Substantial justice done to 
parties—Whether revision lies—See Guardian 
—Duties and Powers of Guardians, 

6 P.W.R. 1910 = 6 Ind, Gas. 590. 


/?evis/oo—continued, 

-1.—General— continued. 

Court has no jurisdiction to allow guardian to^ 
spend ward’s property after termination of 
guardianship—No appeal against such order— 
Appeal converted into revision petition—See 

Guardian—Miscellaneous, 17 M.L.J, 199. 

See Guardians and wards act, 1890, 
ss. 12, 25, 47. 13 P.R. 1897. 

Jurisdiction— Appeal—Consular Court of 
Zanzibar—High Court at Bombay—Zanzibar 
Order in Council, 1884, art. 21—Civ. Pro. Code, 
1882, s. 622—See HIGH COURT, JURISDIC¬ 
TION OF—Bombay, 20 B. 480, F.B. 

See High Court, Jurisdiction of—Bom¬ 
bay, 7 B. 341. 

Non-compliance with the provisions of Act 
XIX of 1811—High Court’s power of —See 
HINDU LAW—Joint Family, 34 c. 929 = 12 
C.W.N. 65. 

Of appellate orders under s. 589, Civ. Pro. 
Code—See JURISDICTION—CAUSES OF .JURIS¬ 
DICTION. 77 P.R. 1909 = 124 P.L.R. 1909 = 
126 P.W.R. 1909 = 3 Ind. Cas. 607. 

Partition under Reg. XIX of 1814-By Civil 
Court —See JURISDICTION OF CIVIL COURTS, 
4 C. 510. 

Case in which a petition of appeal was treat¬ 
ed as a petition for—See JURISDICTION OF 
Civil COURTS. 2 A.L J 18 = A.W.N. 1905, 10 
= 27 A. 380. 

See JURISDICTION OF CIVIL COURTS, 4 N. 
W. P. 7. 5 0. C. 332. 

Board of Revenue, powers of—See JURISr 
DICTION OF Revenue Courts, 6 A L.J. 164 
= 31 A. 279 = 2 Ind. Cas. 32. 

Lower Appellate Court ignoring vital facts— 
Material irregularity— Revision —See LAND¬ 
LORD AND TENANT-Ejectment, 35 P.L.R, 
1910 = 8 Ind. Cas. 227. 

Right decision—Defect of jurisdiction—Re¬ 
vision whether lies— See LANDLORD AND 

Tenant—Miscellaneous, 3 lud. Cas. 733, 

Refusal to grant certifioato to mukbtar to 
practise in Criminal Courts—Jurisdiction of 
High Court—Rules for Kamon and Garhwal 
districts issued under s. 6 of Act No. XIV of 
1874 (Notification No, 45 A, dated the 23rd 
May, 1879)—Grim. Pro. Code, s. 439—Letters 
Patent, s. 15 —See LEGAL PRACTITIONERS— 

Mukhtear, A.W.N, 1892, 236. 

See Limitation—general, 6 P.R. 1901. 

Delay in filing petition for—Efieot—See 
Limitation act. 1908, s. 5. 140 P.L.R. I9li 
= 10 Ind. Cas. 129. 

Claim barred by limitation—Oral acknow- 
lodgment—Decree given by lower Gourt--Revi- 
sion—Intorforonoo with order doing aubstantial 
justice-See LIMITATION ACT, 1903, s. 19, 
228 P.L.R. 1911, 
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^ev/syo/i—continued. 

-1.—General— continued. 

Amendment of plaint whether allowed in — 
See Limitation act, 1903, s. 19, 8 M.L.T. 
199 = 7 Tnd. Gas. 797. 

Custody of wife—Third person harbouring 
wife—Continuing wrong— See LIMITATION 
Act. 1908, s. 23. 14 P.L.R. 1903- 

See Limitation act, 1903, art. 23, 9 M. 
L.J. 133. 

See Limitation act, 1908, art. i64, 7 A. 
345 = A.W.N. 1885,73. 

Court overlooking relevant provisions of an 
Act — Material irregularity — Revision— See 
Maintenance, 157 P.W.R. I9ii. 

See Mortgage—Foreclosure, ii9 P.R. 
1892. 

See Mortgage — Redemption, a.W.n. 

1838, 119. 

Burden of proof thrown on wrong party — 
Revision —See NEGOTIABLE INSTRUMENTS— 
Hundis — General, 25 P.W.R. 1910=24 
P.L.H. I9i0 = 5 Ind. Cas. 891. 

Omission to regard the qualification of an 
obligation created by law and to frame a 
definite issue in connection therewith—Mate¬ 
rial irregularity—Revision— See NEGOTIABLE 

Instruments act, 1881, ss. 30, 93, 98 (c). 96 
P.W.R, 1911. 

Power of High Court to correct a mere error 
of law-See NbGOTI.ABLE INSTRUMENTS ACT, 
1881, 8. 118, 2 M.W.N. 1911, 253. 

See Partnership — Suits relating to 
PARTNERSHIP. 9 A. 48G = A.W.N. 1887, 133. 

^ Civ. Pro. Code, 1832, ss. 401, 407—Applica¬ 
tion for permission to sue in formi pauperis — 
Possibility of professing piuper’s raising money 
on his claim no ground for rejecting hisapplioa- 
tion—Revision—P auper SUITS, A.W.N. 
1893, 11. 

Civ. Pro. Code, 1882, ss. 407, 408—Applica¬ 
tion for leave to sue in forma pauper —Rejec¬ 
tion of application on grounds other than those 
mentioned in s. 407—Revision—PAUPER 
SUITS. A.W.n. 1893, 218. 

Amendment of pleadings and issues— Dis¬ 
cretion —Revision— See PLAINT—AMENDMENT 
OF PLAINT, 9 Ind. Gas. 267 = 51 P.L.R. 1911. 

Material irregularities justifying interference 
in revision, what are— See POSSESSION—AD¬ 
VERSE POSSESSION, 4 Ind. Oas. 314=16 P. 
W.R. 1909. 

Question of abandonment is a question of 
fact—Revision— See POSSESSION—-ADVERSE 

Possession, 102 P.L.R. 1909=154 P.W.R. 
1909. 

Order of District Judge that he has jurisdic¬ 
tion to entertain application for letters of ad¬ 
ministration—Revision— See Probate and 
A faMlNiSTRATION ACT, 1881, 8. 86,94 P.W.R. 
1910 = 70 P.R. 1910 = 7 Ind. Gas. 710 = 123 P. 
LK. 1910. 


/?ev/s/o/j—continued, 

-1.—General— contimted. 

Dismissal of first application for maintenance 
Whether it is a bar to second application on 
same facts—Where substantial justice has been 
done by the lower Court, whether High Court 
will interfere in revision— See Res JUDICATA 
—General, 14 Bur. L.R. 259. 

See Res Judicata— Cause of Action, 

1 Agra 152. 

Order refusing to grant review—Such order 
whether □‘in be revised—See REVIEW—GENE¬ 
RAL. 2 M.W.N. 1911. 252. 

See Revision—General, a.W.N. 1882. 
62. 

When Chief Court will interfere on—Order 
allowing claimants the share of their missing 
brother—Revision—See RIGHT OF OCCUPANCY 
—General. 17 P.W.R. 1911 = 9Ind, Gas. 744. 

See Rules of High Courts and Sup¬ 
reme Courts—N.W.P.. A.W.N. 1903 , 12 . 

See Sanction TO prosecute, a.W.n. 1892, 
242. A.W.N. 1893. 147, A.W.N. 1903. 170, A. 
W.N. 1903. 172. 

Suit under s. 9, Specific Relief Act, dis¬ 
missed—Another remedy open—Revision does 
not lie-See SPECIFIC RELIEF ACT, 1877, 
s. 9, 8 A-L.J. 791. 

Possessory suit by immediate landlord of dis¬ 
possessed tenants—Tenants not made parties — 
Interference by High Court—See SPECIFIC 

Relief act. 1877, s. 9, 13 C.w.N. 303 = 1 
lud. Cas. 150. 

Dispossession of tenant—Suit by landlord— 
Refusal to decree in favour of landlord—Rovi- 

sion—See Specific Relief ACT, 1877, s. 9 , 

13 C.w.N. 835 = 10 C.L.J. 30-3 Ind. Gas. 
466. 

Other remedies open to aggrieved party—High 
Court whether will interfere—5;je SPECIFIC 

Relief act, 1877, s. 9, 6 a.L.J. 297 = A.W. 

N. 1908, 142 = 30 A. 331, 

Memorandum of appeal insufficiently stamp¬ 
ed—Stamp not supplied within time fixed — 
Dismissal of appeal—Appeal—Revision —See 
STAMP, A.W.N. 1881, 51. 

Powers of—Of High Court—See ST. 24 AND 
25 Vie , G. 104, s. 15, 4 G.W-N. 36. 

High Court interfering in revision in public 
interest — See SUCCESSION CERTIFIC4TB 
ACT, 1889, 8. 4. 13 C-W.N. 966, F.B. = 10 C. 
L.J. 180 = 36 0. 936 = 3 Ind. Cas. 492. 

Suit in Mamlatdar’s Court—Erroneous pro¬ 
cedure of Mamlatdar, High Court—Revision— 

See Superintendence of High court, 

9 B. 97. 

Plaint, return of, for presentation to proper 
Court—Refusal by other Court to entertain 
plaint—Jurisdiction—High Court’s power of— 

See Superintendence of High Court, 20 
R. 50* 
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e vision —cootinued. 

- 1. —General — concluded, 

Revisional powers of High Court—Acting in 
the exercise of jurisdiction illegally or with 
material irregularity — See SUPERINTEND¬ 
ENCE OP HIGH COURT, 1 C.W.N. 626. 

No revision in case of erroneous decisions— 

See Superintendence of High Court, l 

C.W.N. 633. 

See Superintendence of High Court, 
6 W.R. Mis. 26. 28 G. 680 = 6 C.W.N. 114, 7 
C.L.R. 191, 8 M. 192. 

Court overlooking provisions of a Legislative 
enact men t—Material irregularity—Revision— 

See Transfer of Property act, 1882, 
s. 107, 11 Ind. Cas. 849. 

-2.—Small Cause Court Gases. 

See Provincial Small Cause Courts 

act, 1837, s. 25. 

See Small Cause Court, Mofussil, 
Jurisdiction of. 

See S.MALL CAUSE COURT, PRESIDENCY 

Towns, Jurisdiction of. 

(1)— Provincial Small Cause Courts Act (IX 
of 18871, s. 25— Exercise of revisional powers by 
^igh Court. —The powers conferred by the sec* 
tion arc purely discretionary. It was not intend¬ 
ed by the section to give in effect a right of 
appeal in all Small Cause Court oases, either on 
law or on fact[A.W.N. (1890), 121. 201, 4ppr.]. 
The High Court would not interfere under the 
section, unless it clearly appeared to them that 
some substantial injustice to a party to the 
litigation had directly resulted from a material 
misapplication or misapprehension of law or 
material error in procedure in the Court of 
Small Causes. Muhammad Bakar v. BAHAL 
SlNOH. 13 A. 277. F.B. = A.W.N. 1891, 81. 
[R., 13 A. 533, 15 A. 139, 16 A. 476, L.B R. 
1893-1900. 61. 21 B. 250. 11 O.P.L.R. 91. 21 A. 
89, 23 B. 334.] 

(2)—Rfii'isiou-^cf IX of 1887, s- 2b-Erroneous 
decision on question of fimjfafion.—Under s. 25 
of the Provincial Small Cause Courts Act, 
1887, the fact that a Court of Small Causes 
has come to an erroneous decision on a point 
of limitation is no ground for revision, 

Sarman Lal V. Khuban. 17 a. 422 = A.W.N. 
1895, 112. (U C. 6. R.) [P., 20 A. 78 = A.W.N. 
1897, 168, 21 A. 89, A.W.N, 1898. 74; i?., 21 B. 
250, 25 A. 609, P.B. = A.W.N. 1903, 104. 6 A. 
L.J, 944 = 3 Ind. Cas. 817.] 

(3)— Cause Courts Act (IX of 1887), 
s. 26—Courts discretion—Cat). Pro. Code, 
s. 622 S. 622 of the Civ. Pro. Code should bo 
taken as a guide indicating the lines along 
which a Judge will do well to exercise his dis¬ 
cretion in dealing with an application under 
3. 25 of the Small Cause Courts Act. This 
does not mean that the Judge is bound to 
refuse any such applioation, under the above 
8. 25, which could not be admitted under s. 622 
of the Civ. Pro. Code. The Court’s discretion 


Revision —continued. 

-2.—Small Cause Court Gases— continued, 

in the matter is left unfettered, and s. 622 of 
the Code is to be taken as merely indicating to 
the Court a line which it might well follow^ 
and a general principle which it should apply. 
ViAs Ram Shankar v. Ralla Ram Misir, 

21 A. 89 = A.W.N. 1898, 157. (16 A. 476. 17 A. 
422, P.) [P., 5C.L.J. 413, 66 P.R. 1904 = 

138 P.L.R. 1903, 9 Bom. L.R. 466, 5 A.L.J. 
295 = A.W.N. 1908. 141.] 

(4) — Provvicial Small Cause Courts Act (IX 
of 1887), s. 25— Discretion of Righ Court — 
Circumstances empotvering revision under s. 622, 
Civ. Pro, Code .— In enacting s. 25 of the Pro¬ 
vincial Small Cause Courts Act (IX of 1887), 
the Legislature could not have intended to 
practically give au appeal on law and on facts 
from the decisions of Courts of Small Causes, 
which were final, subject only to the power 
given by that section. S. 622, Civ. Pro. Code, 
ehould be taken as indicating the lino of dis¬ 
cretion to be exercised by the Judge in consi¬ 
dering whether ho should or ehould not apply 
8 . 25 of the Act. SARMAN LAL v. KHUBAN, 
16 A. 476 = A.W.N. 1894,183. F.B. [Dws.. 
11C.P.L.R.91.66P.R. 1904. 138 P.L.R. 1903; 
P.. 21 A. 89, 5 C.L.J. 413. 19 P.R. 1901 = 68 P. 
L R. 1901. 113 P.L.R 1903, 27 A. 192 = A.W. 
N. 1904. 227 = 1 A.L.J. 697, 6 A.L.J. 944 = 3 
Ind. Gas. 817.] 

(5) — Provincial Small Cause Courts Act (IX 
0 / 1887), s 25—Prror 0 /iato in SinaiZ Cau5e 
Court—Power and discretion of Sigh Court to 
infer/ere.--This was an applioation by the defen¬ 
dant Municipality under s. 25 of the Provin¬ 
cial Small Cause Courts Act, 1887, by which 
they sought for a reversal of a decree passed 
against them in the Poona Small Cause Court, 
on the ground that the decree was passed against 
them on an erroneous construction of their 
Revised Octroi Rules and a question arose as to 
the extent and nature of the powers conferred 
upon the High Court by the said s. 25 and it 
was hold that an error of law or procedure in 
the Small CauseOourt confers jurisdiction upon 
the High Court to exercise the power committed 
to it by the section. The powers conferred by 
the section are purely discretionary and it was 
not intended to give by that section a right of 
appeal in all Small Cause Court cases, cither on 
law or on fact. The limits within which such 
discretionary power of the High Court should 
bo ezeroised depend on the oircumstanoea of 
each individual case but, generally it has not 
boon the practice of the High Court to interfere 
under s. 25 when there are no substantial 
merits in the applicant’s case. It interferes to 
remedy injustice, but even where technically 
the plaintiff or defendant may have a legitU 
mate ground of attack or defence, where the 
Small Cause Court has done substantial justice 
in the matter the High Court will be reluctant 
to interfere. The provisions of s. 622 of the 
Civ. Pro. Code, are not to be taken to afford 
any safe guide for the exercise of the High 
Court’s discretion under 35 of the Provincial 
Small Cause Courts Act. The wording of the 
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Revision —continued. 

2. Small Cause Court Cases — continued, 

two sections is wholly different. The provi¬ 
sions of the former section have to be construed 
in a very restricted and limited sense whereas 
in the latter, s. 25 of the Act, the Legislature 
has used the widest words with intention to 
confer the most ample discretion on the High 

Court. Poona City Municipality v. Ramji, 
21 B. 250. [F., 11 O.P.L.R. 91; Appr,, 23 B. 
334; R., 21 A. 89 = A.W.N. 1698, 157, 27 B. 
563, 66 P.R. 1904^138 P.L.R. 1903 ] 

(6 )—Exercise of powers of revision in case of 
error of law or procedure in Small Causes 
Court .—An error of law or procedure in the 
Small Causes Court confers jurisdiction upon 
the High Court to exercise the power committed 
to it by s. 25, Small Cause Courts Act, but the 
exercise of such power is purely discretionary 
and cannot be claimed as of right. BHAIYALAL 
Wani V. Jamnadas POTDAR. 11 C P.L.R. 91. 
(21 B. 250, F.) 

{7)—Act IX of 1887, s. 2^—First application 
for revision rejected—Second application whether 
barred .—There is nothing in the Code or in Act 
IX of 1887 to prevent a Court from entertaining 
a fresh petition for revision under s. 25 of the 
latter Act, after the dismissal of a previous 
petition under the same section. KAHAN Chand 
V. MUSST. INDAR KUAR, 23 P.R. 1898. 

(8)— Revision—Technical legal enor — Discre¬ 
tion—Suit for mortgage-money and rent—Cause 
of action—Provincial Cottrt of Small Causes 
Act (IX oj 1887l s. 26.— Beld, that, where a 
mortgagor agrees to give possession of the 
mortgaged property to the mortgagee, and 
executes a separate lease in bis favour, it is 
questionable whether, in the suit for the prin¬ 
cipal mortgage-money, the mortgagee is bound 
to include therein the amount of rent due from 
the mortgagor up to that time. (19 A. 496, D.; 
28 P.R. 1907 = 140 P.W R. 1907,53 P.R. 1868, 
R.) Id is discretionary with the High Court 
to interfere on revision, and it will not exercise 
its powers, merely because the lower Court has 
erred on a technical point, if it appears that the 
lower Court’s decision does substantial justice 
between the parties. ADUL RahuAN v. BaG- 
WANDas, 59 P.W.R. 1912 == 120 PL.R. 1912=- 
13 Ind. Cas. 720. (93 P.R. 1911 = 11 Ind. Cas. 
445= 151 P.W.R. 1911. F.) 

{9)—Civ. Pro. Code, 1882, s. 622- Suit 
maintainable on Small Cause side of Court 
instituted on original side — Power of High 
Court to interfere in revision .—A suit main¬ 
tainable on the Small Cause side of a Court was 
instituted on its original side. From a decree 
passed in the suit an appeal was preferred. No 
question of jurisdiction was raised either in the 
first Court or in the Appellate Court. The 
question was whether the High Court should 
interfere in revision with the decisions of the 
Courts below. Held that as the Court of first 
instance and the Court of Appeal had exercised 
a jurisdiction not vested in them by law, the 
High Court was bound to interfere and exercise 


Revision —continued. 

-2. —Small Cause Court Cases — continued^ 

the powers conferred by s. 622, Civ. Pro. Ode. 
The plaint was therefore ordered to be returned 
for presentation to the proper Court. Rama- 
SAMY CHETTIAB v. R. G. ORR, 26 M. 176=12 
M.L.J. 264. [Not F., 27 M. 478 ; F., 36 C. 130; 
-4ppr., 6 M.L.T. 121.] 

(10) — Small Cause Court suit—Ptovincial 
Small Cause Court Act (IX of 1887), s. 26— 
District Court — High Court, —A Subordinate 
Judge holding Small Cause Courts powers 
decided a Small Cause Court’s suit asone under 
his ordinary jurisdiction. On appeal, the Dis¬ 
trict Judge also dealt with the suit as such the 
parties in both the Courts not objecting to the 
procedure adopted. The plaintiff applied to 
the High Court contending that the jurisdic¬ 
tion exercised by the District Judge was bad 
in law: Held., that the character of the suit 
was not altered by the mode in which the Sub¬ 
ordinate Judge exercised his jurisdiction, and 
that therefore no appeal lay to the District 
Court. SHANKABBHAI V. SOMABHAI, 3 Bom. 
L.R. 129 = 25 B. 417. 

[11) —Provincial Small Cause Courts Act 
(IX of 1887), s. 2bSmall Cause Juage not stat¬ 
ing points for decision—High Court's power in 
revision to remand suit, —In a Small Cause suit 
for the recovery of tbe balance of purchase 
money due to plaintiff by defendant, the Dis¬ 
trict Court delivered the following judgment— 
“Plaintiff fails, and the suit is dismissed, but, 
under the circumstances, each party will bear 
his own costs.” On an application to the 
High Court under s* 25 of the Provincial 
Small Cause Courts Act to revise the proceed¬ 
ings of the District Judge, held that, as the 
Judge had not stated the points for decision 
nor his decision upon them, the decree should 
be set aside and tbe suit remanded for bearing. 

Ramachandraier V. Muthukaruppa 

PILLAI, 6 M.L.J. so. 

{l2)—Revisio7i of a Small Cause decree — 
Difference of view among the Judges-Letters 
Patent, s. 15— Civ. Pro. Code, 1882, s. 375, 

—Where a revision petition to the High Court 
against a Small Cause decree comes on for 
hearing before a Bench, and one of the Judges 
is of opinion that the decree of the lower Court 
should be set aside and the suit remanded for 
disposal after evidence, and the other Judge 
thinks that the case is not a fit one for revision 
as the defence set up by the defendant has not 
been raised in the lower Court, the adjudication 
by the Bench is a judgment within the mean¬ 
ing of s- 15 of the Letters Patent and the case 
is governed by s. 675, Civ. Pro. Code. 
NARAYANASAMI REDDI V. OSDBU REDDI, 23 
M. 648. [R., 16 M.L.J. 27.] 

(13) — Provincial Small Cause Courts Act, IX 
o/1887, s. 25, application under, when enter^ 
tainable — Civ. Pro. Code, 1882, s, 622 (=s. 115, 
nevj Cede)—Erroneous decision as to limitation 
not proper ground for revision.—In this case 
there was an application to the High Court 
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Revision —contiDued. 

-2.—Small Cause Court Cases — continued. 

under s. ‘25 of Act IX of 1887. Held that such 
an Application ought not to be entertained 
except in cases in which a similar application 
would be allowed uodor s. 622, Giv. Pro. Code. 
The sole question for determination being whe¬ 
ther the lower Court's judgment was right or 
wrong on a point of limitation: held, the appli¬ 
cation did not lie. Raghu NATH SAHAI v. 

Thr Official Liquidator of the Hima¬ 
laya Bank, ltd., 15 A. 139 = A.W.N. 1893, 
S9. (11 C. 6, Apol.) [Appl., 16 A. 39 ; R., 16 

A. 476, 21 IB. 250. 11 C.P L R. 91. 21 A. 89. 
2 L B.R. 333. 4 N.L.R. 184. 6 A-LJ. 944 = 3 
Ind. Cas. 817.J 

(14) Revision — Revie^o—Erroneous order set 
aside on review — Discretion—Interference by 
High Court, —The revisional powers of a High 
Court should not be exercised to restore an 
erroneous ord -r, passed by a Judge of a Small 
Cause Court but set aside by him on review. 
It is in the discretion of the Judge to deal in 
review with an order procoediog on a mistaken 
view of the law. MAUNG AUNG NUYN v. N. 

K. A. Kaman\than Chetty, 12 Ind. Cas. 


/?evis/ofj—concluded, 

-2.—Small Cause Court Cases—concluded. 

See High Court. Jurisdiction op— 
N.W.P. A.W.N. 1892, 160. 

Sec Judgment—Form and contents, 

13 A. 533 = A.W.N. 1891, 172. 

See Provincial small Cause Courts 
act. 1887, s.^26, A.W.N. 1897, 138. 

See Special or second appeal—Small 
Cause court suits, 12 a. 581 = a.w.n. 

1890, 203. 

Bevival. 

Appeal—Revival of abated appeal—Substitu¬ 
tion of new appellant—See PRlVY COUNCIL, 

Practice of—Restoration of appeal 

21 C. 997 , P.C. = 2l I.A. 163. 

Revival of Attachment. 

On reversal of sale in execution of decree— 

See ATTACHMENT—Striking off execu¬ 
tion proceedings. 2 Ind. Jur. O. S. 1 = 5 
W.R.P.C. 7 = Mar3h 692 = 9 M.I A. 324. 

Revival of Claim. 


'(15) Practice — Revisional jurisdiction of 
High Court over Presy. S. C. Court under 
^ 622, Civ. Pro. Code, 1882 ( = s. 115, new 
Code).—The revisional jurisdiction of the High 
Court over the Presy. S. C. Court, under s. 622, 
Ciy. Pro. Code, 1882, is one exercised in its 
original .side and not on the appellate side. 
An application for the exercise of such jurisdio- 
tion must bo made in the usual way by an 
advocate of the Court instructed by an attorney, 
and not by a vakil. Sarat Chandra SINGH 
▼ . Brojo Lal Mukerji. 30 C. 986. 


(16) High Court — Revision—Power to rev'^ 
proccediuQs t<i the Bombay Court of Snu 
Causes— Prnctire — Presidency Small Cau 

Courts Act iXV of 1882 ), s. 9-Charter Act. 

iho High Court in the exercise of superinton 
ing powers under its extraordinary jurisdi 
tion will not ordinarily interfere except 
oases of grave and othorwi.se irreparable i 
j^ustice. ISMALJI V. MACLEOD, 8 Bom. L.l 
969 = 31 B. 138. 


.1 Presidency Small Cause Couri 

Act, 1882—S.622, Civ,Pro. Code. 1882 ( = s. Ilf 
new Code)—High CourVs jurisdiction to revis 
orders passed without jurisdiction.—HAviufi re 
gard to 9. 6. Presidency Small Cause Court 
Act, tha High Court has jurisdiction to revise 
under s. 622, Civ. Pro. Code, 1882, order 
whioh are said to have been made withou 
jurisdiction in the Presidonoy Small Cause 

Court. Haladhar Maicti v. Choytonn^ 
Maiti, 80 C. 888 = 7 C.W.N. 847, 


Power of High Court in a Small Cause suit to 
oxonerato defendant, against whom a decree has 
been passed, and pass a fresh decree against 
another—See Civ. Pro. CODE, 1908, 0. XLI 
r* 22, 8. 141, 17 M.L.J, 62. 


Application for amendment of plaint — 
Revival of claim abandoned in excess of juris¬ 
diction— See PRACTICE AND PROCEDURE 1 
C.W.N. 32. 

Revival of Suit. 

(D—X 0 / 1859. s. 68 —Decree ex parte— 
Revival of suit—Notice to opposite party, —Under 
s. 58 of Act X of 1859, in all oases decided ex 
parte, if the party against whom judgment has 
been passed shall appear, either in person or by 
agent, if a plaintifif within fifteen days from 
the date of the Collector’s orders and,if a defend- 
ant, within fifteen days, after any process lot 
enforcing the judgment has been executed, or 
at any earlier period, and shall show good and 
sufficient causo,for his previous non-appearance, 
and shall satisfy the Collector that there has 
been a failure of justice, the Collector may, 
upon such terms and conditions as to costs, or 
otherwise, as he may think proper, revive the 
suit and alter or rescind the decree according to 
the justice of the case ; but no decree shall be 
reversed or altered without previously sum¬ 
moning tho adverse party to appear and be 
heard in support of it. HURO MOHUN MOO- 
KERJEE V. MOHENDRONATH GHOSE, 16 W. 
R. 138. 

Suit for partition revived, after plaintiff's 
death on behalf of his minor sons with 
permi.ssion of first Court—Appellate Court not 
competent to object to— See APPELLATE 
COURT-POWERS OP APPELLATE COURT, 5 
M.H.C. 193. 

Revival of suit decreed—See CiV. PRO. 
CODE. 1908, 0. XVn. rr. 2 & 3, 11 O.P.L.R* 
94. 

See COLLBOTOR, 6 W.R. Act X. Rul. 54. 
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Revival of concluded. 

Original suit when revived—See CONSENT- 
DECREE. 10 Ind. Cas. 355. 

Application for revival of suit—Application 
in pending puit—Linaitation —See PARTIES 

TO SUIT—Substitution op parties to 

SUIT. 3 C.W.N. 756. 

See Practice and Procedure, 5 C. 
726 = 5 G.L.R. 569. 

Revivor. 


Right of Appeal. 

See Appeal, 

(1 )—Absence 0 } the defendant on the dau of 
trial of appeal~Act X of 1859, s. b%.—Held 
that a. 58, Act X of 1859 does not take away 
the right of appeal in cases where the defend¬ 
ant having once appeared is absent on the day 

of trial. Messrs. R. Watson and Co. v. 
PORANDHON TEHSILDAR. W.R. 1864, Act 
X. Rul. 18. 


(1)— Barred claims--Change in the law of 
limitation, effect of. —A claim, whether for 
arrears of maintenance, possession of land 
or anything else, once barred, cannot be 
revived by a cbang® in the law of limitation. 

Krishna Mohun Bose v. Okhilmoni Dos- 
SEE, 3 C. 331. [Disc., 3 C.L.R. 336; Over¬ 
ruled. 6C. 340 = 7 C.L.R. 121; R., 4 C. 665, 53 
P.L.R, 1901.} 

SeeCiV. Pro. Code, 190S, ss. 38, 39, 41, 
O. XXI, rr. 4, 5. 22 C. 921. 

See Limitation act, 190S. s. 28, 4 G. 708. 

Application to revive a suit and restore it to 
the Board-Limitation—St^e LIMITATION ACT, 
1908, art. 181, 6 C. 60 = 6 C.L.R. 345. 

Of decree—What amounts to— See LIMITA¬ 
TION ACT, 1903, art. 183, 11 Ind, Gas. 216. 

See Limitation! act, 190S, art. 183, 20 C. 
551. 

What constitutes— See LIMITATION ACT, 
1908, art. 183. 4 Ind. Gas, 402. 

See Limitation act. 1908. art. 183, 30 C. 
979 = 7 O.W.N. 793. 

See Privy Council, Practice op- 
miscellaneous, 16 C. 184 = 15 LA. 209, P.C. 

Revivor of Judgment. 

Law as to—Se^ EXECUTION OF DECREE 

—Mode of Execution, 9 C.L.J. 271 = 36 C. 
543 = 1 Ind Cas. 168. 

Revocation. 

Of probate—See PROBATE AND ADMINISTRA¬ 
TION ACT, 1881,8. 50, 4 Bom.L.R. 637 = 26 
B. 792, 4Bom.L.R, 979. 

Revocation of Agent’s Authority. 

See Contract act, 1872, ss, 201, 202, 203, 

2 Bom. L.R. 778 = 24 B. 403. 

Revocation of Certificate. 

See ACT XL OF 1858, s. 16, A.W.N. 1881, 
44. 

Revocation of License. 

Revocation of license to boats—See ACT X 
OP 1889, 4 Bom-L.R. 773. 

Reza Hilkiat. 

Reza milkiat, meaning of — Orove-holder — 
Settlement decree — Wajib-ul-arz. — Reid, that 
the term “ Reza milkiat ” means a proprietary 
or under-proprietary title in a small plot of 

land. Shbo Dayal Singh v. Suraj Kumar, 

II OX. 164. 


(2)— Dismissal of suit — Defendant's rights ,— 
No opinion which may have been expressed in 
the judgment of a Court dismissing a suit in its 
entirety, can affect the defendants’ right in any 
future litigation which may arise between the 
parties. CHOWDHRY MOHAMED MOMIN V. 
LUTAFUT HoSSEIN, 13 W.R. 239. 

{^) — Act VI of 1871, s, 29— Jurisdiction — 
Investiture with Small Cause powers—Right of 
appeal—Principle Pending suits. —The investi¬ 
ture of a Munsiff with the powers ofa Small Cause 
Court Judge under the provisions of s, 29 of 
Act VI of 1871 (the Bengal Civil Courts Act), 
cannot affect pending suits so as to taka away 
any right of appeal which the parties to such 
suits might have had ; the general rule is that, 
when the law is altered pending an action, the 
law, as it existed when the action commenced, 
must decide the rights of the parties in the suit,' 
unless the legislative authority expresses a clear 
intention to vary the rights of the parties to 
each other. GHOTAE Mundul v. KajrOO, 
16 W.R 227. 

{i) ~ Right of appeal — Appeal by a defend- 
ant against whom suit dismissed. — One of 
the members of a family sued the other 
members of the family for a partition. A 
creditor cf the family got himself made a 
party 10 the suit. The original Court, while 
he was a party, made some decree which was 
consiclered by the creditor to have injuriously 
affected his claim. On appeal, the decree of the 
lower Court was set aside in ioto in favour of 
the creditor-appellant and the suit of the 
plaintiff as agaiust him was dismissed and the 
case remanded for re-trial. Against the deci¬ 
sion, the creditor appealed. Held that the 
appeal should be struck off the file as having 
been presented by a person who was no longer 
a party to the suit. GOKOOL Pershad Dis- 
CHEET v. BROJO MONEE DeBIA, 24 W.R. 259. 

(5)— Act VIII of 1859, s. 73— Appeal by 
inlervenor — Remand — Whole case re-opened — 
Right of appeal — Evidence- —The plaintiffs 
sued to recover possession of certain lands 
which bad been leased to him by the defendant. 

A third party intervened, claiming to hold 
these lands under a lease previously given to 
him by the defendant, and he was made a party 
to the suit under s. 73 of the Civ. Pro. Code. 
The case was decided in the first instance by 
the Munsif, but the Judge on appeal remanded 
it with directions to expunge the intervenor’s 
name from the record, be not being a party 
interested in the suit. The order of remand 
re-opened the whole case. On remand, the 
Munsif again gave a decree in favour of the 
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pUiniifi. The Judge on appeal reversed this 
decjfcion. In special appeal, it was contended 
that the present defendant bad no right to ap¬ 
peal against the judgment of the Munsif, inas¬ 
much as on the first occasion, it was not he 
who appealed to the Judge, but the inter- 
venor. Held that, if the defendant was 
satisfied to let the intorvenor only appeal 
against the original judgment, it would by no 
means follow that he was to be debarred from 
appealing in his own proper person. Held 
further that, directly the intervenor’s name 
bad been struck ofi on the ground that he had 
no interest in the case, all the evidence which 
he had put in ought to have been removed with 

him. Bucha Singh v, Mirza Mashook 
ALI Beg, 15 W. R. 572. 

(6)—Pro iorma deiendant—Right of appeal .— 
A person, wbo is formally made a defendant 
and against whom no judgment had been passed, 
has no right to appeal, even though the finding 
of the Court is that the land claimed by him 
belongs to another person. Such finding or 
expression of opinion carries with it no legal 
consequences as against him. RAM Dass 
LUSHKAH V, HUUBEHUU MOOKERJEE. 23 
W.R. 86. 

{7J Acf XXIII o/ 18Gl, s. 11— Party to a 
sutf ’ Purchaser of decree—Purchaser entitled 
to vendor's rights of appeal.—The contention of 
the judgment-debtor in this appeal was that 
the appellant below, who was purchaser of the 
decree had no right of appeal because he was 
not a party to the suit, within the terms of 
s. 11, Act XXIII of 1861. But the High Court 
/teid that the words " party to the suit” in 
the section include the heirs, assignees and re¬ 
presentatives of such party. Consequently, it 
cannot bo successfully contended that a person 
who has taken a decree by assignment, a trans¬ 
action which is distinctly recognised and autho¬ 
rized by s. 208 of the Civ. Pro. Code, is not a 
party to the suit, and has not all the rights of 
appeal, and otherwise, that his vendor had. 
HUUO LALL Doss V. SOO.fAWUT ALI, 8 W.R. 
197. fDis.s'., 15 W.R. 283; F., 10 W R 205' 
ExpL, 3 C. 371 = 1 C.L.R. 331.] 

(%)—CerUjlcate uyider Acf XXVII of 16G0— 
Opposition not to grant of certificate, but to will 
set up—Right of apjyeal^Findtng as to xvilU — 
An application for a certificate under Act 
XXVll of )860, in respect of the estate of a 
deceased person, was made by his widow on the 
allegation that, under the provisions of a will 
made by her husband, she was entitled to 
succeed to his estate. Upon notice by Court, 
the brother of tho deceased came in, not as a 
claimant of the certifioate, but to oppose and 
impugn tho allegation that his deceased brother 
had ma;de a Will. The Court upon the bro¬ 
ther’s objection, framed an issue as to the 
making of the Will in question, and evidence 
was gone into very fully on the subject, and 
the result was that the Judge found in favour 
of the Will and granted a certificate in accord¬ 
ance with it. Against this order, the brother 
appealed to the High Court. Held that the 
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appeal contemplated by s. 6 of Act XXVH of 
1860 should be limited to persons who are in 
conflict with the original petitioner in claim¬ 
ing the certificate, and that therefore the 
appellant bad no locus standi either in the 
Court below or in the High Court in opposing 
the grant of the certificate ; that the certifioate 
to that extent, and the order of the Judge to 
that extent, must be upheld; but that tho Judge 
ought not to have determined that the widow 
was entitled to the certificate under the Will. 
All finding as to the making of the Will was 
declared to be of no efieot and the determination 
of that question was reserved for a Civil Court 
in a suit to be brought by the person whose 
interest it was to bring it. RAM LALL MOO¬ 
KERJEE V. KOMOLA Kamineb DEBEE, 24 
W.R. 92. 

(9) — Heirs, Competency of^ to proceed with 
appeal as against co-heirs^Act VIII of 1869, 
s. 102.—There is nothing in s. 102 of Aot VIII 
of 1859 having the effect of precluding heirs 
from proceeding with an appeal as against their 
co-heirs. MUSSAMUT LaTEEFOONISSA BI- 
BEE V. SYED RA.IAOOU RUHMAN, 8 W.R. 84. 

(10) —Suif by widoxv and her sons jointly-^ 
Appeal by sons alone—Right of action .— Where 
a Hindu widow and her sons sue jointly for 
confirmation of title, and both the Courts be¬ 
low have found adversely to her title, holding 
that the property was acquired by the joint 
family, and was not separate property, her sons, 
who have no interest in the result of the suit, 
are not competent to prefer a special appeal 
without her. DOORGA PERSHAD MOHAPAT- 
TAUR V. Radha MOHUN MYTEE, IS W. R. 
536. 

( 11 ) — Mortgage— Sale of equity of redemption 
prior to suit for foreclosure—Right of mortgagor 
to appeal apainsf foreclosure decree. —Where the 
equity of redemption has been sold prior to the 
institution of a suit for foreclosure, one of the 
co-mortgagors cannot be permitted to prefer 
an appeal against the decree for foreclosure 
passed in the suit, inasmuch as the mortgagors 
had lo-^t all interest in the property prior to the 
suit. KOTTALE UPPI V. KALLIYATT PAN- 
OLI KUNNI KUTTI, 1 M.H.C.7. 

{12) —Defendant disclaiming any right or 
interest t?i suif land — Right of appeal on adverse 
judgynent not affected. —Plaintiff, respondent, 
contended that one of the special appellants, 
defendants, had no right to appeal, beoause, in 
tho Court of first instance, he had disclaimed 
all right or interest in the land in suit. But 
the High Court was of opinion that, notwith* 
standing the disclaimer on his part, tbeoirbam- 
stanco of a judgment having been given against 
him in both the lower Courts with coats entitled 
him to keep the place among tho defendants 
which had been given to him by the plaintiff 
himself, and to olaim therefore to appear as an 
appellant. NUND COOMAR SiNGH v. QUNGA 
PERSHAD NARAIN SINGH, 10 W.R. 94. 

{IS)—Act Vin of 1869. 3. 246—Declrtrofory 
suif by the decree»holder —Execution of decree — 
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Reversal of executed decree on appeal — Restitu¬ 
tion — Claim for wasilat—Appeal against princi¬ 
ple of liability for wasilaty though wasilat yet 
to be ascertained. —A decree-holder haviog 
attached a certain tenure as the property of his 
judgment-debtors, objections were raised 
successfully under s- 246, Act VIII of 1859. 
Thereupon the decree holder instituted a regular 
suit for a declaration that the said property 
belonged to his debtors, and obtained a decree 
in the High Court. In execution of this decree, 
he brought the property to sale and purchased 
it himself. But the decree of the High Court 
having been reversed by the Privy Council, the 
objector took out execution for costs and wasilat 
for the period during which the decree-holder 
was in wrongful possession of the property. 
The Court in spite of the objections of the 
decree-holder allowed execution to proceed and 
deputed an Ameen to ascertain the amount of 
wasilat collected. Both the objector and the 
decree-holder appealed, the former contending 
that there could be no appeal by the latter as 
the judges’ order was not a final one. Held 
that, as the Judge’s decision was in no sense 
an order prior to decree within the meaning 
of s. 363 of the Civ.Pro.Code, the decree-holder 
was fully entitled to appeal against the princi¬ 
ple be was liable to pay back the mesne 
profits collected by him, without waiting for the 
result of the Ameen’s investipation; that, as 
there was not a word in the Privy Council’s 
decree declaring the objector entitled to any 
mesne profits collected during the time of his 
wrongful dispossession, that decree could not be 
held to include complete restitution of every¬ 
thing that he would have enjoyed had the pro¬ 
perty not been sold in execution ; and that the 
objector must bring a fresh suit for that purpose, 
but could not recover them in execution pro¬ 
ceedings. GOPAL CHUNDER CHUCKERBUTTY 

V. OODOY Ladd Roy, 12 W.R. 411. 

{U)~Civ. Pro. Code, ss. 244, 331 . 332 —Decree 
on compromise — Objection by person not party 
to compromise. —Where a party to a suit, but 
not to the compromise on which it was decreed, 
being dispossessed in execution of the decree, 
objects that the decree is not binding on him, 
such objection must be investigated and deter¬ 
mined under s. 244, Civ. Pro. Code, and the 
order rejecting such objection is appealable. 
SANKARAVADIVAMMAD V. KUMARASAMYA, 8 
M, 478. [Dtss., 6 C.W.N. 10 = 30 C. 134, 23 A. 
346 ; Appr., 23 M. 361 ; i?., 17 B. 49, 2 O. C. 
51.] 

(15)— Defendant against whom decree has not 
been specifically made, right of appeal of .— 
Where a Court of first instance had given a 
decree to the plaintiffs as second assignees of a 
debt,* certain defendants alleged to bo the prior 
assignees of the debt, against whom there was 
nothing specifically mentioned in the decree, 
were held entitled to appeal against it on the 
ground that in the result, the decree fully and 
necessarily implied a finding that their assign¬ 
ment had become void. JAMNA DAS v. UDEY 
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Ram, 21 A. 117 = A.W.N. 1898. 201. [Doubted, 
57P.R. 1907 = 66 P. W.R, 1907; R., 56 P.R. 
1904 = 84 P.L.R. 1904, 9 O.W.N. 584.] 

(16)— Appeal-^Object. —The object of an appeal 
is to correct something done which has been 
injurious to the appellant, and the law points 
out what that instrument is, which must have 
been the cause of the injury in order to there 
being any appeal, and that instrument is de¬ 
clared to be the “ decree.’* If, therefore, the 
decree of the first Court, so far from being in¬ 
jurious to the appellant,is actually in bis favour, 
the decree cannot be the subject of an appeal 
on his part, simply because there may have 
been some expression in the judgment which 
led to the decree which may be considered 
prejudicial. SHAMA SOONDUREE DEBIA V. 

Digamburee Debia, 13 W.R. 1. [F., 13 W. 
R. 239, 6 N.W.P. 19.] 

07)— Appeal—Rights of, defendant not appeal¬ 
ing. —Where the Court has expressly decided 
that the plaintifi is heir of a deceased person 
to the exclusion of a defendant who has not 
appealed, the rights of the latter cannot be 
asserted by the other defendants in appeal for 
the purposes of defeating the plaintifi’s suit, 
BHUGOBUTTY MISRAIN V. DOMUN MiSSER. 

24 W.R. 365. 

(18) —Kabooliut, Suit for—Appeal.—T^here is 
nothing in s. 77 of Act X of 1859, to bar a right 
of appeal to the Judge in a suit for kabooleut. 
GODAB BEBEE V. Ruhmutooddah Mujee, 

1 W.R. 33. 

(19) —VIII {B.C.) of 1869, s. 102—Right 
to vary rent—Appeal. —An appeal is not taken 
away by s. 102, Act VIII of 1869, in a case 
where a question of right to vary the rent of 
the ryots has been substantially raised. She- 
TUD Shaikh v. Hidds, 24 W.R. 184. 

(20) — Suit dismissed for default-Non-ap¬ 
pearance as witness—Appeal on the ground 
that appellant should not have been summoned 
—Appeals under Act X of 1859— Decisions on 
default—Dismissal after evidence put in — De¬ 
fault of plaintiff—Admission by defendant — 
Procedure. —Where a case is decided against a 
party for his non-appearance as a witness, the 
right of appeal is not lost to such party. 
Where, in a suit dismissed for default of ap¬ 
pearance, the plaintifi appeals, not to show 
that he was absent and could not attend, but 
to show that he should not have been sum¬ 
moned at all to appear personally, the appeal 
would lie. The prohibition to hear appeals 
against decisions on default appears to apply 
only to cases of dismissal made before issues 
are fixed, and not to orders passed after evi¬ 
dence has been put in on both sides. When a 
defendant admits liability and the plaintifi 
commits default, the entire claim of the plaint¬ 
ifi cannot be dismissed but the case should be 
decided according to the admission of the de¬ 
fendant. lakraj Roy v. w. Buckdand, 

5 W.R. Act X, Rul. 65. 

(21) — Jurisdiction — Right of appeal from 
decree so far only as it relates to costs. — A Court 
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could in regular appeal review the exercise of 
the discretion of the lower Court as to the 
award of costs, but, in special appeal, the Chief 
Court could not interfere unless the order made 
as to costs was contrary to law PreMA v. 
GORIND Lal. 23 P R. 1880. (6 W.R F.B., 187, 
F.; I C. 385, 4 B.H.C.A.C. 41, B.) 

m)~Civ. Pro. Code (1877), ss. 230, 244, 
540. XII 0 / 1879. s. ^ Decree*— 

Appeal. —The questiou “whether a decree*holder 
had used due diligence in the execution of his 
decree within the moaning of s. 230, Civ. Pro. 
Code., 1877,” was one relating to the execution 
of the decree, and was therefore one of the 
questions mentioned or referred to in s, 244, 
Civ. Pro. Code , and the order determining it, 
not being one of those specified in s. 688, Civ. 
Pro. Code, came within the definition of a 
“ decree” given in s. 2 of the Code as amended 
by Act XII of 1879 and was appealable under 
s. 540, Civ. Pro. Code. BaLMOKAND v. 
Muerjoo, 49 P.R. 1830. 

(23) — Decree for part of claim — Decreed 
amount, acceptance of, by decree-holder—Appeal 
for part disallowedy if maintainable.—Tho mere 
fact that a decree-holder, without executing his 
decree, has accepted from the judgment-debtor 
the amount under the decree which allowed 
him only a part of his claim, docs not debar 
him from appealing for the remainder of his 

claim. Muhammad Hassan v. Ghous 
Baksh, 49 P.R 1880. (82 P.R. 1868. D.) [R., 
31 P.R. 1907. F.B. = 1 P.L.R. 1908.] 

(24) — Act X of 1877, s. 540—Ex parte decree, 
appeal against, tvhether maintainable. — As 
there is no express provision precluding an 
appeal from an ex parte decree under the Civ. 
Pro. Code, Act X of 1877, an appeal lies from 
such a decree under the general provision of 
8. 540. Mussamut sahih Dai v. Jaoa 
Singh. 109 P.R. 1880. [F., GO P.R. 1883.] 

See Limitation act, 1908, art. 182— 
Joint Decrees, g W.R. Mis. 18. 

See Plaint-Construction of Plaint 

21 W.R. 59. 

See Res Judicata — Res Judicata in 
Execution Proceedings, 5 W.R Mis. 14. 

Appeal against appellate decree by a party 
who did not appeal against Original docroo — 

See Superintendence op High Court 8 

M. 192. 

See Surety — Enforcement op Secu¬ 
rity, 12 B. 71. 

Right of Occupancy, 

1. —General. 

2. —acquisition of Right. 

3. —Loss of Right. 

4. —Transfer of Right. 

5. — Miscellaneous. 

See Ejectment, suit for. 

See Enhancement op;rent. 

See Landlord and Tenant. 


I Right of Occupancy—oontinued, 

-1.-General. 

(1)—** Right of occupancy,” Meaning of, —A 
right of occupancy means nothing but the 
I right to live on and cultivate land as one’s own. 

Pethsram, C.J.. ABADI HUSAIN v. JURAWAN 
^ Lal, 7 A. 866, F.B. 

1 (2)—Occupancy right — Definition. — Occu- 

j pancy right is a right established by a tenant 
I against his superior holder to bold his land in 
perpetuity conditionally on the payment of the 
I rent from time to time lawfully due by him to 
tho superior holder. RAGHUNATHRAV v. 
Vasudev, 1 Bom. L.R. 436 = 23 B. 769. 

(3)—Occwpanc.v tenure. Nature of—N.W.P. 
Kent Act (Xll of 1881), s, 9.—Occupancy tenure 
itself is the creation of Statute, and as such 
governed and regulated by the restrictions 
which tho statutory law itself creating the 
tenure has imposed upon such rights. Those 
restrictions are contained in s. 9 of the Rent 
Act of whioh the last paragraph, whilst laying 
down that such tenures arc to devolve as if 
they were land, subjects such devolutioo to the 
restriction of rendering it available only to 
lineal descendants of the original occupancy 
tenant, and, in tho case of collateral relatives, 

' to those who take part in the oultivatiou of the 
, land to whioh such occupancy right related. 

^ Daya Ram v. Udai Singh. A.W.N. 1887, 298. 

j — Right of occupancy" and ** right to 
i occupy," distinction between. —A right of occu- 
I pancy must not bo confounded with a right to 
occupy. Those two rights may co-exist in tho 
same person, as when an ocoupancy-teuaut 
himself or by his servants, cultivates his occu¬ 
pancy-holding, Or, those two rights may be 
I vested in two difieront persons, the right of 
' occupancy being vested in the occupancy-* 
tenant, and the right to occupy being vested 
, in his tenant during the ourrenoy of the lat¬ 
ter’s tenancy. In the latter case, the position 
I is similar in some respects to the position of a 
proprietor who lots his land to a tenant, the 
proprietary right remaining vested in the land¬ 
lord and the right to occupy tho land vesting 
in the tenant. KHIALI Ram v. NATHU LAL, 
15 A. 219, P.B.= A.W.N. 1893, 129. [R., 29 

A. 129=»A.W.N. 1906, 800 = 3 A.L.J. 731.] 

(6) —Right of occupancy at fixed rates—^ 
**Ancestral property"—Act XII of 1881 {N. W.P. 
Rent), s, 9.—A right of oooupanoy at fixed 
rates is “ property within the meaning of a. 9 
of the Rent Aot; and under Hindu law, the 
sons take a vested interest in it by birth. 

Mahabir Prasad v. Basdeo Sinqh, 6 A. 
234 = A.W.N. 1884. 47. 

(6)—Suif/or projjriefary rijAls—Proo/ as to 
occupancy rights —Dufy and procedure of Court* 
—If, iu an action for proprietary right, the 
evidence tendered only establishes the plaint¬ 
iff’s right not to ownership but hia right to 
oooupanoy tenure, the Court should go into 
that question and deoide it, as the claim to 
proprietary title is one to a permanent title ot 
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Right of Occupancy— 

■ 1. —General— continued, 

status of some kind in the land and covers a 
claim to occupancy rights. NiHAD v. HUSHI- 
ARA, 4 P.R. 1882, Rev. 

(7) —Occupancy right in -^ssam—Pykes—Their 
rights and privileges.—Held that the defendant 
in the suit—a pyke—was not liable to eject¬ 
ment; the rights and privileges of such tenants 
explained and discussed. Dinabundhu SUR¬ 
MA V. BoDiA Koch, is c. lOO. 

(8) —Luthbundi — What is — Right of occupan- 

—The tenure luthbundi had been created by 

custom in order to induce men to spend their 
capital in bringing waste land under cultivation 
which the proprietor could not effect either from 
want of capital or energy, and the man who 
supplied the means and had in fact given bis 
money and brought labourers for that purpose 
was the man entitled to be considered luthbundi. 
It was immaterial whether he personally used 
the instrument necessary for the work and 
carried the mud and stones for the luths or 
small embankments for the storage of water. 
Held luthbundi had rights of occupancy in the 
land which he had reclaimed from waste. 

Moosa Khan v. Mahomed Nowrung 
Khan, 24 P.R. 1871. [E.. 40 P.R. 1901 = 93 

P.L.R. 1901 ; R., 6 P.R. 1900.] 

Occupancy tenant—Lease—Rightof lessee 
to hold possession— Absconding oi occupancy 
tenant—Right of Occupancy — Abandonment- —A 
tenant having a right of occupancy can create 
a leape and the lessee from him is entitled to 
hold the land under the terms of the lease. If 
the zemindar, who is entitled to receive the 
rents of the land from the ryots having the 
right of occupancy do eject their lessees, the 
latter are entitled to recover possession under 
the terms of their lease, the zemindar being 
entitled to nothing but the amount of rent 
which the ryots who hold from him immedi¬ 
ately have agreed to pay. [4ppr., 15 A. 219 = 
A.W.N. 1893, 126-] Even if the zemindar 
thinks that the ryot has absconded, that would 
not give him a right to take possession of the 
land without the intervention of the law. The 
mere fact of a man taking his bouse from one 
village and going to another is no proof of his 
having absconded and given up the land, nor 
would such an act on his part * entitle the 
zemindar to treat the land as if deserted, and 
allow him to enter into possession of it. 
JAMIR GAZI V. GONEYE MUNDUL, 13 B.L 
R. 278, Note = 12 W.R. 110. 

(10)— Occupancy-tenant — Proprietor—Right 
to cut trees. —The plaintiff, a tenant with rights 
of occupancy, sued for the value of the trees 
and grass cub and taken away by the defendants, 
proprietors. The proprietors had cn several 
occasions attempted to exercise their asserted 
rights, but the result of the litigation that 
ensued had invariably been favourable to the 
plaintiff. In the wajib-ul-arz of the village 
where the land in suit was situated it was 
recorded that a tenant with rights of occupancy 
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-1.—General— 

might out down trees with the consent of the 
landlord for specified purposes. But there was 
no mention of the rights of proprietors. Held, 
that in respect of this suit, the proprietors bad 
not the right, without plaintiff’s consent, to 
eater upon the land occupied by him and take 
therefrom trees and grass growing on it. 
QucBre ’. —Whether proprietors, when there is an 
entry in the wajib-ul-arz limiting the right of 
cultivators as to felling trees growing on the 
land they occupy, have as owners, the right to 
cut trees without the consent of the cultivators ? 
Kalian Das v. buta, 61 P.R. 1873. [E. 61 

P.R. 1881, 9 P.R. 1904. Rev. =45 P.L.R. 1905, 
52 P.R. 1906 = 102 P-L.R. 1906.] 

{ll) —Occupancy rights inland reappearing 
after submersion—Relinquishment—Estoppel, 

— In the absence of a custom to the contrary, 
a hereditary cultivator of land which is swept 
away by, or submerged in. a river, does not lose 
his rights of occupancy therein, if it re-appears 
on the same site. And where the tenant is not 
estopped, be has a legal right to bring a suit to 
recover the land, if he has lost it involuntarily, 
within 12 years from his cause of action. A 
portion of lands held by a hereditary tenant 
was submerged for about 2 years, and then re¬ 
appeared in the same site. The tenant think¬ 
ing that his rights were lost by submersion, 
remained quite, while the proprietors entered 
into possession and arranged for its cultivation 
by tenants-at-will. The portion that was not 
submerged became the hangar and pasture 
ground of the village, but the tenant continued 
to pay revenue thereon, while the revenue on 
the submerged portion was paid by the pro¬ 
prietors both during the period of submersion 
and afterwards. In a suit for the land re¬ 
covered from the river, brought by the tenant 
about 8 years after the proprietors took posses¬ 
sion of it : held that the fact that the tenant 
allowed the proprietors to taka possession of 
the land on its re-appearance, without any 
objection, and had not even made ademand for 
it for a period of about 8 years, did not amount 
to a voluntary relinquishment of his claim, in¬ 
asmuch as the tenant had all along been under 
the impression that all his rights were gone for 
ever on the land being submerged. Held also 
that the circumstances of the case did dot estop 
the tenant from asserting his claim, and that 
he was entitled to recover the land. SULTAN 

Khan Malik Khan and Mahomed Khan 

V. SYAD MAHOMED SHAH, 59 P.R. 1877. 

[F.. 127 P.R. 1879, 8 P.R. 1901, Rev.= 

54 P.L.R. 1901, 97 P.R. 1902 = 121 P.L.R. 
1902 ; 1 P.R 1880; Appr., 96 P.R. 

1879.] 

(12) Occupancy rights, loss of, on submersion 
of land — Custom, —According to the custom of 
Mouza Kachwala, Tahsil and Zilla Shahpur, 
the rights of a hereditary cultivator are lost by 
diluvion of the land and are not revived on sub¬ 
sequent re-appearance of the land. MlAN MAHO¬ 
MED SHARAF V. KhODA BuKSH, 89 P. R 
1877. [R., 152 P.R. 1883.] 
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-1 . — General — continued, 

(13) —Landlord and tenant^SettUmeni^For- 
ccd compromise in respect of occupancy right, 
whetkpr valid. —Where a tenant who has been 
influenced \)y the strong opinion held by the 
Settlement Officer that occupancy rights should 
be much restricted, enters into a compromise or 
agreement with the owners, protesting against 
it all along and never really accepting it, such 
agreement cannot be considered sufficient to 
extinguishhis right of occupancy. KripA SingH 
V. Khan Singh, 67 P. R. 1880. (la P R. 1874. 
F.; 77 P. R. 1877. D.) 

(14) — Agra Tenancy Act (II of 1901), s 32 — 

Division of occupancy holding—Suit for decla¬ 
ration of right—Suit maintainable. —A suit for 
a declaration of right to a share in an occu* 
pancy holding is maintainable. A declaration 
as to his rights obtained by one co-sharer 
against the other co-sharers does not and cannot 
effect any division of the holding or distribu¬ 
tion of the rent thereof. Na.TIH Ullah v. 
Gulsher Khan. 6 A.L.J. 343, F.B =31 A. 
348 = 1 Ind. Cas. 594. (30 A. 90. F. ; 29 A. 

66, Overruled.) [R.,7 A.L.J. 918.j 

(15) — Lajidlord and tenant — Relinquishment 
of land by permanent occupancy tenant —Grant 
of same by zeinindar to another such tenant — 
Inclusion of land granted in tenant's patta — 
Nature of grant made ,— Where a permanent 
occupancy tenant relinquished the land held by 
him and the zemindar granted it to another 
such tenant and caused entry of the land to be 
made in the same patta as the lands from time 
immemorial in the enjoyment of such tenant, 
in the absence of proof to the contrary, the 
presumption was that such tenant held the 
land so granted as a permanent occupancy 
tenant. SRI Ra.iah VenkAta Nauasimha 
appa Row bahadoor v. Nootulapate 
ParvATULU, 13 M.L.J, 81. 

(\(r) —Occupancy holding, if devisable — 
Raiyati holdingt if severable from occupancy 
right — Non-occupancy holding if heritable and 
transferable—Conflict of authorities—Bengal 
Tenancy Act (VIII of 1885), ss. 21, 22. 178 (3) 
183, illustrations. —The state of the authorities 
on the question whether a non-ocoupancy 
holding is heritable or not is not satisfactory. 
The Full Bench in 34 0. 516 leaves the 
question undecided (24 C. 207, B.). Queere : — 
Whether an occupancy right may be severed 
from tho tenancy right or whether in no circum¬ 
stances is such a separation possible except to 
the extent and in the manner indicated in 
8. 22 of the Bengal Tenancy Act, Uday 
Chandra Das Bairagi v. hari Das 
BAIRAGI. 13 C.W.N. 937 = 3 Ind. Cas. 417 = 10 
O.L J. 608. (4 C.W N. 669, Doubted,) 

(17)— Jurisdiction—Civil or Revenue Court — 
Suit by occupancy tenants to recover their 
holding from the possession of their landlords — 
Their getting share of the missi>ip brother — 
jReuision — Pleader's fee not to be allowed 
when new rules are not complied with, — 
Held, that a suit by ocoupanoy tenants to 
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recover their holding from the possession of 
their landlords, who are in reality cultivating 
the land as tenants at will on behalf of the oc¬ 
cupancy tenants but are denying the existence 
of their occupancy rights, is entertainable by a 
Civil and not a Revenue Court. Held, also, 
that on the Revision side the Chief Court is not 
justified in interfering with a deoision of the 
Courts below unless it is substantially an un¬ 
just one ; so the lower Court’s order allowing 
the claimants the share of their missing 
brother, although not civilly dead, is not to be 
interfered with on revision. Held, further, 
that pleader’s fee cannot be allowed where the 
Rules contained in the correction slip No. 225, 
page 340. Punjab Chief Court Rules and 
Orders, Vol. I. have not been complied with. 
Amir Din v. Megha. 17 P.W.R, 1911 = 9 Ind. 
Cas. 744. 

(18) — Notice of ejectmeyit — Suit to contest — 
Claiyn of teyiant to status of proprietor — Compe- 
teyicy of Court to decide on questioyxs 6o<7i of 
ownership ay\d occupayxey rights. —Plaintiff, on 
service of notice of ejectment, filed the present 
suit claiming entry of his name in the proprie¬ 
tor’s column and also praying that bis culti¬ 
vating possession may not be disturbed. Held 
that, as tho present case had arisen on notice 
of ejectment, aud tho plaintiff had sued to con¬ 
test it, asking also in bis plaint that his culti¬ 
vating possession should be maintained, there 
was no reason why his claim should not be 
treated as a claim both for ownership and occu¬ 
pancy rights. Sri Ram v. Rambhaj, 105 P.R. 
1884. (55 P.R. 1868. 90 P.R. 1832, R.) 

(19) — Resident soyi-iyi-latv--Hereditary ten¬ 
ancy —Succession —TVwanct/ Act —Cusfotn. — 

Pound that no custom w*as in force in tho vil¬ 
lage of Dodha, before tho introduction of tho . 
Tenancy .Act, whereby a resident son-in-law 
was entitled to succeed to the occupancy rights 
of his father in law. BiSHKN SiNGH v, 
GULABA, 44 P.R. 1885. 147 P.R. 1877. 64 P. 
R. 1877, 34 P.R. 1883. F.B.. B.) 

(20) —Sisfer of a deceased occupayxey fenanf 
subject to Myihaynyyiadayi Law, whether eyiiitled 
to a share in the estate cf the deceased—Punjab 
Teyiancy Act, s. 69.—On tho death of one N, 
his sister M, sued bis widow aud another for a 
third share in her brother’s estate as due to her 
in accordance with tho principles of Muham¬ 
madan Law. Part of tho estate comprised 
occupancy rights in certain gardens. As re¬ 
gards this, tho first Court dismissed the plaint¬ 
iff's claim holding that the deceased having 
been an occupancy tenant in the gardens, the 
sucoession to his rights therein must be govern¬ 
ed by s. 69 of Act XVI of 1887 and not by 
custom or Muhammadan Law, and that under 
that section in the absence of male lineal des¬ 
cendants, the widow alone was entitled to 
succeed. On appeal plaintiff contended that 
she was entitled to a third share in the trees 
ou tho land even though she could claim no 
right to a share in the oooupanoy rights in the 
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lands themselves and her contention was 
upheld by the DivisionalJudge on the ground 
that the said s. 59 of the Tenancy Act related 
only to the succession to a right of occupancy 
in land, while the trees were governed by the 
ordinary rule of inheritance applicable to the 
parties. (15 P.R. 1892. F.B.. 46 P.R. 1893, 
-D.) On second appeal held, the rights in land 
of an occupancy tenant extend as well to the 
trees on the land, the rights to such trees being 
inseparable from the rights possessed by the 
tenant in respect of the land itself and there¬ 
fore under s. 59 of the said Act the deceased’s 
widow was alone entitled, to succeed not only 
to the land but also to the trees growing 
thereon. MALI Muhammad v. Mariam Bi, 
52 P.R. 1906 = 102 PX.R. 1906. (61 P.R. 

1873. 4 P.R. 1875, 9 P.R. 1904. Rev., i?.) 

{21)---Succession to ■^Presumption from long 
possession.—In a case of succession to occu¬ 
pancy rights by the collaterals of the last ten¬ 
ant. held that, where the father of the deceased 
tenant, who was entered in the annual papers 
as a hereditary cultivator, is shown to have 
been in possession of the holding for 50 years, 
it may be presumed that it descended to the 
father from the grandfather. SlPADAR Khan 
V. KADHERU, 101 P.R. 1908 = 166 P W.R.1908 
= 11 P.L R. 1909 = 4 Ind. Gas. 691. 

(22)— S'l^cession to — Co^mortgagees with dis- 
ixnct specified shares under one deed acquiring 
occupancy rights on moigagor*s failing to redeem 
within a certain time—Difference between a 
joint tenant and tenant in common—Right of 
survivorship — Jus-accrescendi.— By a deed 
dated 12th March, 1862, land was mortgaged 
to K. N. and K. S. in specified shares, each 
mortgagee exercising a third share in the entire 
property. It provided that, failing redemp¬ 
tion within two years, mortgagees will acquire 
occupancy rights in the land. K died in 1867 
and his interest passed to his three sons S, S 
and H. In the redemption suit of 1878, it was 
decided that the mortgagees had acquired occu¬ 
pancy rights, and that the mortgagors were 
entitled to merely redeem the mortgage qua 
their proprietary rights in the land. N also 
died about this time, and his sons succeed¬ 
ed to his share. In 1685, the holding was 
entered in the Revenue papers as joint be¬ 
tween the mortgagees. On the death of K. S. 
io 1905, his brother H. and the descendants of 
S. and S. sued to succeed to the holding of K. S. 
Seld, that the suit fails, as, under the above 
circumstances, the tenancy was not joint, but 
field in common, and though, in the case of a 
joint tenancy, on the death of one of the joint 
tenants, his interest does not pass to the land¬ 
lord, this principle is not applicable in the case 
of the death of one of the several tenants in 
common, so as to entitle the other tenants to 
succeed to his interest by right of survivorship 
as by jus accrescendi. Difference between a 
tenant in common and joint-tenant explained. 
Obiter, —The word “ occupied ” in s* 59 of the 
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Punjab Tenancy Act (XVI of 1887). 

actually occupied ” and does not include an 
occupation, which is merelj such by implica- 

IR P W , khan SINGH V. HARDITSiSgH. 
46 P.W.R, 1907 = 100 P.R. 1908. (209 P R 
1894, F.: 2 P.R. 1867, 57 P.R, ISes! 36 P R.' 
1870, 159 P.R. 1879, 4 P.R. 1880, 180 P R 
1882. 9 P.R. 1891. Rev., 6 P.R. 1392, R d 

(23)-Kabzadarj without tight of transfer— 
Decree of Settlement Court—Mortgage of occu¬ 
pancy holding—Transfer in breach of terms 
of decree, validity of—Transfer of Property Act 
s, 6—Contract Act, s. 23.—Where the plaint’ 
iff, who held certain lands under a decree of 
the Settlement Court granting “ A’a6sadaW ” 
without the right of transfer, mortgaged them 
with possession to the defendant, and subse¬ 
quently brought a suit to recover possession 
thereof on the ground that the mortgage being 
of an occupancy holding was invalid, held, that 
the mortgage in breach of the conditions of the 
settlement decree was not a transfer “ for an 
illegal purpose ” within the meaning of s 6 of 
the Transfer of Property Act, or “for an un¬ 
lawful object or consideration ” within the 
meaning of s. 23 of the Contract Act. Held 
further, that the condition forbidding transfer 
contained in the settlement decree was only 
for the benefit of the superior proprietor, and 
that the plaintiff was not entitled to the assist¬ 
ance of the Court in undoing bis own act. 

Hirday Behari V. Parag Tiwari, 14 o.C. 
144. (7 a. 878, 24 M. 401, D,\ 24 B. 62, 26 M. 
156, R.\ 2 0 C. 252, P.) 

{M) —Occupancy-holding—Mortgage — Mort¬ 
gagee sub-letting holding to the mortgagor—Rent, 
Recovery of, —Where an occupancy tenant, after 
usufructuarily mortgaging his holding, is put in 
as a sub-tenant, no rent can be recovered from 
him. MUSAMMAT MOHAN DeVI v. JAHANGIR 
MAL, 9 Ind. Gas. 603. (29 A. 327, A.W.N, 

1907, 76, 4 A.L.J. 306, Appl,) 

{25)—Occupancy-tenant—Mortgage of tenancy 

by tenant—Relinquishment of tenancy during 
subsistence of mortgage — Finding — Second 
appeal—Findings of faci—Praztice—Mutation 
— Evidenceof possession. —An occupancy tenant, 
who has mortgaged his holding, cannot relin¬ 
quish it during the subsistence of the mortgage 
and thereby derogate from his own grant. The 
mortgagee is entitled to remain in possession 
until the mortgage is redeemed or the tenancy 
is legally determined. In second appeal the 
High Court is bound to accept a finding of fact 
and cannot arrive at a contrary finding. An 
order as to mutation of names in favour of 
certain persons is not sufficient evidence of the 
actual period of possession by such persons. 

AMIR ALI V. Karam Ali, 9 Ind. Gas. 436. 

(26)— Landlord and tenant — Relinquishment 
by tenant—Occupancy holding mortgaged with 
possession, —An occupancy tenant, after mort¬ 
gaging his holding with possession, has no 
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power to relinqaish it in favour of the zemindar. 
CHHOTE LaL V. 8HEOPAL SINGH, 8 A.L J. 
117 = 9 Ind. Cas. 217. (27 A. 32, F.) 

[^T)--Occupancy‘holding'-Non-transferability, 
question of, if may be raised by assignee of 
holding pending mortgage suit—Consent of 
landlord obtained subsequently to filing written 
statement-Civ. Pro. Code, {Act V of 1903), 
O. 5, r. 8.—A purchaser of an occupancy- 
holding from the raiyat, after a decree for sale 
has been pa>sed in favour of a mortgagee of 
the holding but before sale thereof, is bound 
by the sale, both because a mortgagor and 
consequently an assignee from him cannot be 
allowed to deny the mortgagee's title and also 
by reason of the operation of the rule of Us 
pendens. The rule of iis pendens is applicable 
to proceedings to realise ttjo mortgage after 
the decree !or sale. The purchaser cannot be 
allowed to raise the question of non-transfora- 
biiity of the holding, when in his written 
statement he stated that his purchtase had not 
been recoguised by the landlord, by showing 
that such recognition on the part of the land¬ 
lord has been subsequently obtained. An 
occupancy raiyat is estopped from sotting up, 
as between himself and a mortgagee of the 
holding the invalidity of the mortgage. 
Shyama Charan BHATTACHARYA V. 
Mokhuda Sundari Deri, 19 C.W.N. 703. 

(28)—Landlord and tenant-^Nondransferable 
occupancy-holding—Mortgage of holding — Sub¬ 
sequent sale of holding in execution of rent-decree 
obtained by co-sharer landlord - Subsequent 
private sale —Title—Right of auction-pur chaser 
to dispute transterability of holding. —A non- 
transferable occupancy-holding was mortgaged 
to plaintiff. Defendant No. 1, a co-sharer land¬ 
lord, subsequently purchased, in execution of a 
money decree for rent, the interest of some only 
of the tenants. After that, the tenants sold 
the holding to the plaintiff, the mortgagee. 
The plaintiff sued to recover possession. Beld, 
that the defendant No. 1, purchased only 
the right, title and interest of the judg- 
mont-debtora whose rcpresonlativo ho was, 
and that ho could not raise the question of the 
transferability of the bolding which could not 
have been raised by the tenants. Kail.ASH 

Chandra v. akhoy narain Sow, lO lod. 
Gas 530. 

(29)— Occupancy- holding—Mortgage —Posses- 
51071 delivered to mortgagee—Suit by mortgagor 
to get back possession idthout payment of money 
received from the mortgagee — Whether maintain¬ 
able — Void contract—Refund of — 

A usufruotuarily mortgaged his occupancy 
holding to 13. and delivered possession. The 
mortgage of the holding was void inlaw. The 
mortgagor sued for recovery of possession with¬ 
out offering to re-pay the mortgage money : 
Held, that ho could not recover possession of the 
property without rofundiug to his mortgagee 
the money ho had taken as the consideration of 
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the mortgage. RAM NieORA Rai v. Man- 
BODH Upadheya, 10 Ind. Cas. 248. (A.W.N 
1883, 128, F.\ 19 A. 35, D.) 

{80)—Occupancy holding, non-transferable— 
Usufructuary mortgage by tenant — Tenant 
remaining on land as sub-lessee of portion 
Of holding and paying rent—Abandonment^ 
Ejectment .— The execution by a tenant of a 
mortgage of his non-transforable occupancy 
holding does not by itself amount to an 
abandonment of the holding, because it is only 
on the assumption that the tenancy continues 
in operation that the mortgagee can have any 
subsisting interest in the land. Where an 
occupancy raiyat executed a usufructuary 
mortgage of his hcldiug, but continued to pay 
rent to the landlord and remained in possession 
of a portion of the holding as a sub tenant 
under the mortgagor: He/d—that the land¬ 
lord was not entitled to treat the raiyat as a 
trespasser and sue him in ejectment. CHOW- 
DHUHY MOHADEO PEKSHAD v. SHEIKH 
Pachkaui, 16 C.W.N. 322. (10 C.W.N. 499 

10 C.W.N. 719, 4 G.L.J. 305, R.) 

(31)— Occupancy-holding—Mortgage — Subu- 
quent sale of portioyi of holdbig with landlord's 
consent—Suit on mortgage—Purchaser if may 
question validity of mortgage — Estoppel—Evi¬ 
dence Act, s, 115. — A raiyat mortgaged his 
occupancy holding to A ; subsequently a por¬ 
tion of the holding was, with iho landlord’s 
consent, purchased by B, who, later on tqok a 
fresh settlement from the landlord at an en¬ 
hanced rent : Beld {Chiity and Chatterjee, 
JJ., Coxe, J., contra )— That, in a suit by the 
mortgagee, B was estopped from nuostioning 
the validity of the mortgage. Radha KaNT 
Chuckerhutty v. Ramananda Shaha, 16 
C.W.N. 475. (12 C.W.N 720, D.\ 14 C.W.N. 

779, R ) 

(3-2) —Landlord nnd tenant — Non- transfeTabl^ 
occupayxcy-holdiyig—Sale in execution— Decree 
for share of rent by co-sharer landlord—Sale 
whether irregular or yudl—Legality of transac¬ 
tion—Law as uyiderstood tvhen transaction took 
place .— A non-trausforablc occupancy-holding 
cannot be sold at the instance of a landlord 
who has obtained a decree for rent for his share 
only (24 C. 355, 1 C.W.N. 390, 26 0. 937, 3 O.W. 
N. 742, R.) But if a sale in execution of a 
decree by one of several joint landlords for his 
share of the rent takes place in fact, it is not 
necessarily a nullity but is moroly irregular, and 
till the sale has been successfully impoaohed 
by appropriate proceedings in execution, it must 
be treated as a valid sale and cannot bo set 
aside by a separate suit. KHODA BaKSH v. 
SADER Pramanik. 10 Ind. Cas. 417. (26 C. 
727, 3 C.W.N. 5S6, 9 C.W.N. 972.35 C. 61. 
11 C.W.N. 10 11. 6 G.L.J. 320. R.) 

(33) —Tank nsed for reariyig of fish — Tanfc 
not appurtenayit to layid—Act X of 1859, s. 6. — 
Whore a tank appears to be used only for the 
preservation and rearing of fish, and it doos not 
appear to havo formed part of any grant of land 
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or that it can in any way be considered as 
appurtenant to any land, the provisions of Act 
X of 1859 with respect to acquiring a right of 
occupancy do not apply to such tank. SiBU 

Jelya V. GOPAL Chandra Ghowdhry, i3 
B.L.R, 423, Note = 19 W.R. 200. [12., 21 W.R. 
386 = 13 B.L.R. 416. 8C.W.N. 804 = 31 C. 937.] 

(34)— Enhancement of rent—Grounds must 
be specific. —The grounds of the notice of 
enhancement must be specific so as to show 
exactly what the grounds are, on which the 
plaintiff seeks enhancement. KALI CHANDRA 

Ghowdhry v. Ratan Gopal Bhaduri, 4 
B.L.R. App. 62. Note= 11 W.R. 571. <9 W.R. 
200, F.\ 5 W.R. Act X. 10, 6 W.R. Act X, 
87. R.) [Appr., 4 B.L.R. App. 61 = 21 W. 
R. 442, Note.] 


(35 )—Suit for enhancement of lent — Defend¬ 
ant with occupancy rights under s. 6 of the 
Tenancy Act—Plea of holding such rights under 
s. 5, cl. 1 —Presumption of holding in succession 
from long occupation .—In this suit for enhance¬ 
ment of rent, the first Court omitted to make 
any enquiry whether the defendant’s claim to 
an occupancy status under cl. 1, s. 5 of Act 
XXVIII of 1868 was well-founded or not, and 
proceeded only on its finding that he was record¬ 
ed at the Settlement as holding occupancy 
rights under s. 6. On appeal to the Deputy 
Commissioner, the defendant urged that be 
was entitled to occupancy rights under s. 5, 
but as he could not say when his grandfather 
died, it having been long before his memory, 
though he was fifty years of age, the Deputy 
Commissioner held that though he and his 
father appeared to have held rights of occupancy, 
paying only the land revenue and cesses, the 
nature of his grandfather’s tenure could not 
be ascertained, and, as the plaintiffs denied 
that the defendant’s grandfather had possession 
of the land, the Deputy Commissioner con¬ 
sidered that the claim to right of occupancy 
under s. 6, cl. 1 of the Tenancy Act must fail. 
Held that the Deputy Commissioner had not 
properly disposed of the appeal to his Court. If 
the defendant’s father were recorded as occu¬ 
pancy tenant in 1842, there being no evidence 
forthcoming from which it might be concluded 
that he was the first tenant, there may be a 
presumption that he succeeded his father in the 
holding, and that his father, unless the contrary 
can be shewn, held the land on similar terms; 
and, if again it was inferable from the evidence 
that the defendant’s ancestor settled with the 
founders of the village, he might be entitled to 
a right of occupancy under another clause of 

8. 5. Paltu V. Muhammad Husain, 62 
P R. 1882. [B., 90 P.R. 1883. 154 P.R. 1883. 

66P.R. 1906=101 P.L.R. 1906; Appr., 101 
P.R. 1908 = 11 P.L.R. 1909 = 4 Ind. Gas. 691.] 

(36 )—Tenant by right of occupancy^ death of 
—Possession by tenant's brother-in-law A.c- 
quiescence by landlord—Recognition of associa¬ 
tion with deceased tenant .—A certain person, 
brother-in-law of a tenant with a right of 
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occupancy, was permitted by the landlord to- 
occupy a land, house and grove for nine years 
subsequent to the death of such tenant. Held 
in a suit by the landlord to eject such person, 
that the acquiescence by the former in the 
latter’s occupation of house and land and 
especially of the garden, must be regarded as a 
recognition of his having been associated with 
the deceased tenant. Chatoor SINGH v 
Mussumat Heera KOOER, 5 N.W.P. 191. 

(37) — Patta—Tenant under pattadar^Pre¬ 
sumption of occupancy right.—T^hece is no 
statutory-rule chat a ryot holding under a 
pattadar is a tenant from year to year. The 
grant of a patta by the Government could not 
have the effect of destroying the occupancy 
rights that may exist at the time of the grant, 

The use of the word “ Porakudi ” would not 
in itself denote the absence of occupancy 
right. With whomsoever the settlement may 
have been made by the Government, it had no 
intention whatever to affect the existing right 
of any class of persons. The bare fact that a 
man is the pattadar of the land is not sufficient 
to raise the presumption that the cultivators 
of the patta lands either originally are 
tenants from year to year under the mirasidar 
or subsequently agreed to hold as such. 
VENKATACHALA GOUNDEN V. RUNGARAT- 

NAM AIYAR, M.W N. 1913, 434 = 13 M.L T 
450 = 24 M.L.J. 571. 

(38) — tenancy — Sticcession to share of 
deceased tenant in occupancy tenure — Survivor¬ 
ship. —On the death of a joint tenant, his 
share of the occupancy tenure passes by 
survivorship to the surviving joint tenant. 
The mere circumstance that the name of the 
widow of the deceased tenant may have been 
associated with that of the surviving joint 
tenant when mutation was effected on his 
death, could not by itself enable the proprietor 
to come in and claim a resumption of the 
share of the deceased joint tenant. ImaM 

Din V. Mussammat Mahabo, 180 P.R. 1882. 
(57 P.R, 1868, 36 P.R. 1870, 4 P.R. 1880, B.) 
[B., 145 P-R. 1890, 109 P.R. 1894, 6 P.R. 
1902. Rev. =11 P.L.R. 1903. 100 P.R. 1908 ^ 
F. 9 P.R. 1891, Rev.] 

(39) — Joint occupancy holding—Right of sur¬ 
vivorship. —The rule of survivorship applies to 
two widows who were joint tenants of an undi¬ 
vided holding, and the survivor can claim 
occupancy rights in the whole. MAN SiNGH 
V. MUSSAMMAT Zehro, 9 P. R. 1891, Rev. 
(36 P. R. 1870, 4 P. R. 1880. 180 P. R. 1882, 
F.) [B., 100 P. R. 1908, 6 P. R. 1902, Rev.= 

11 P. L. R. 1903, 109 P. R. 1394, F.B.] 

See ABATEMENT OF RENT. Marsh 325. 

Occupier of a factory— See ACT XV OF 1881, 
s. 14( 10 Bom, L. R. 38. 

See ben. act X OF 1859, s. 6, 31 C. 1921 = 

8 O.W.N. 860 = 31 1. A. 17, P.C. 
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Right ot Ocoupanoy, abandonment of —See 
Ben. act X OF 1859, s. 6. 3 B. L. R, App. 
123. 

See Ben. Act X op 1859, ss. 6 and 7, 18 
C. 349 = 18 I. A. 27. 

Ejp( tment from homestead land — Raiyat 
with right of occupancy in agricultural land 
in the village in which he has homestead land 
—Right of settled raiyat —See BEN. ACT VIII 
OF 1885, ss. 21. 178,182, 13 0.L.J. 255. 


Right ot Occupancy^contiDXxed. 

-1.—General— continued. 

Sale of occupancy right in execution of decree 
—See U.P. ACT XII OF 1881, ss. 2, 9. 4 A 
371, F.B.==A.W.N. 1882,41. 

Occupancy tenant and ex-proprietary tenant 
not same—See U.P, ACT XII OP 1881, s. 7 20 
A. 219, P.B. = A.W.N. 1898, 47. 

Sale of ocoupanoy right in 1883—Sale ques¬ 
tioned in 1908—Cause of action—Forum_ 

Limitation—See U.P. ACT XII OF 1881. s. 9 

A ••• ^ a ^ ^ W • ^ % 


Purchase of — by co-sharer-landlord. efifeot 
of—See BEN. ACT VIII OP 1885, s. 22. 9 O.W. 
N. 249, F.B. =1 C.L.J. 1= 32 C. 386- 

Transfer of—Transferable by custom—Trans¬ 
feree, Right of —See Ben. ACT VIII OP 1885 
s. 73, 24 0. 642. 

Raiyat holding at fixed rates if acquires 
ocoupanoy right—See Ben. ACT VIII OP 1885 
s. 160, 13C.W.N. 1025*2 Ind. Cas. 676 = 11 
C.L.J. 98. 

Applicability to suits pending when Ben. 
Act VIII of 1885 came into force—Agreement 
restricting—See Ben. ACT VIII OF 1885. s. 178 
14 0. 621. 

Person entering into possession by permission 
of tenant—Subsequently claiming title in him¬ 
self and obtaining recognition from landlord— 
Adverse possession—Limitatiob—See BEN. ACT 
VIII OP 1886, sch. Ill, art. 3, 10 C.L.J. 89 = 
3 Ind. Cas. 398. 

Ocoupanoy, forefeiture of—See BOM. ACT V 
OP 1879, 3. 56. 1 Bom. L.R. 505, 24 B. 34. 

Meaning of—See BOM. ACT I OP 1880, s. 5 
1 Bom. L.R. 436 = 23 B. 769. 

Law governing succession to ocoupanoy hold¬ 
ing — See 0. P. ACT XI OF 1898, s, 46. 3 
N.L.R. 112, 

See Mad. Act VIII of 1865, s. 12, 16 M, 
271. 

Pendency of suit in ejectment or appeal at 
the time of the coming into force of Act I of 
1908—Liability of tenant to be ejected —See 
Mad. ACT I OP 1908, s. 6. 9 Ind. Cas. 160 = 9 
M.L.T. 340. 

See Pun. Act XXVIII of 1868, a. 5 (3), 94 
P.R. 1880. 

Alienation of ocoupanoy rights— Right of 
collaterals of alienor—See PUN. ACT XVI OF 
1887,83. 63, 69, 60, 9 Ind. Cas. 292 = 62P.L.R. 
1911. 

Sale of occupancy land by widow—Void—See 
Pun. Act XVI of 1887, s. 59 (3), 9 Ind. Cas. 
339 = 64 P.L.R. 1911. 

See U.P. ACT XVIII OF 1873, as. 7. 9. 2 A. 
786. 

—in land sold in execution of decree, mort¬ 
gage of— See U.P. ACT XVIII OP 1376, s. 26. 

7 0 . 0 . 312 . 


Ocoupanoy tenancy sold as fixed rate tenancy 
—Effect—See U.P. ACT XII OP 1881, s. 9. 8 
A.L-J. 404, 

Mortgage of—Death of tenant without heir— 
Lapse of tenancy toZamindar—Effect on mort¬ 
gagee—See U.P. ACT XII OP 1881, s. 9, 9 Ind. 
Cas. 51. 

Usufructuary mortgage of occupancy holding 
—Subsequent relinquishment — Effect upon 
mortgage—See U.P. ACT XII OF 1881, s. 9. 8 
A.L.J, 695. 

Occupancy tenant—mortgage of holding— 
Suit for ejectment—Cancellation of mortgage 
before suit—See U.P. ACT XII OF 1881. ss. 9, 
93 (6). 149, 7 A. 691 = A.W.N. 1885, 206- 

Transfer of—Perpetual lease by occupancy 
tenant-See U.P. ACT XXII OF 1886. 9 . 6, 2 
O C. 292. 

Mortgage of ocoupanoy holding—Suit by 
mortgagor to recover possession—Illegal oon- 
traot—Restitution of benefit— See U.P. ACT II 
OP 1901, 8. 21, 8 A.L.J. 931. 

Occupancy holding—Mahomedan widow suo- 
ooeding to her husband—Relinquishment by 
widow to the prejudice of the reversioner—See 
U.P. ACT II OF 1901. ss 22. 82. 9 Ind. Gas. 
894. 

Lease of—Under the N.W P. Tenancy Act— 
A sub-lease of ocoupanoy holding for more than 
five years is not void but voidable—Sed U.P. 
Act II OP 1901, 89. 26 and 31. A.W.N. 1906. 53 
= 2 A.L.J. 166. 

Effect of temporary absence of tenant on— 
See U.P. Act II of 1901. s. 41, 1 Ind. Cas. 70. 

See Burden of Proof—Landlord and 
Tenant, 15 m. 96. 

^ Portion of land, in which defendant claimed 
right of occupancy—Onus—See BURDEN OP 
PROOF—Landlord and Tenant. 18 0. 849. 
p. C. = 18 I.A. 27. 

Transferee of holding, if may apply to set 
aside execution sale, when holding is not trans¬ 
ferable—See Orv. Pro, Code, 1908, a, 47, 
O. XXI, r. 90. 13 O.W.N. 659 = 3 Ind. Cas. 
461. 

Ocoupanoy tenant—Mortgage of dwelling* 
house—Deoree for sale of suoh house unlawful— 
See CIV. Pro. CODE, 1908. s. 60, 8 A.L.J. 190 
= 33 A. 186. 
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Right of Or^ctfpaacy—continued. 

-1.—General — concluded. 

Suit for possession of—Court Pees Act, s. 3, 
cl. 11 (e), applicability of— See COURT-FEES 
ACT, 1870, s. 7, cl. 11 (el, 3‘2 G. 268. 

Title by purchase from occupancy raiyat — 
Purchase at rent sale—Compecition between 
rival purchasers — See EJECTMENT, SUIT 
FOR, 13 G.L.J. 479. 

Sec Estoppel—Estopped BY Conduct, 

1 C.L.R. 293. 

See Fishery, 4 C. 961. 

Widow—Succession to an—Whether she can 
make absolute disposition of tenancy— See 
Hindu Law—Widow, 5 N.L.R. 172. 

Minor Inam—Grant out of Zemindari— 
Presumption as to nature of grant—Evidence 
necessary to show landlord’s ownership of occu¬ 
pancy right—iNAM, 10 M.L.T. 54 = 21 M. 
L.J. 803= 11 Ind. Cas. 545. 

Usufructuary mortgage of occupancy holding 
—Relinquiuhment in favour of zemindar— Ex 
'parte decree against mortgagee declaring him 
tenant—Efiect of decree—JURISDICTION 
OF CIVIL COURTS, S A.L.J. 940. 

Sale of occupancy rights with zemindar’s 
consent—Acceptance of rent by zemindar from 
vendee—Contract Act—JURISDICTION OF 
CIVIL COURTS, 7 A. 378, P.B. = A.W.N. 1885, 
260. 

Declaratory suit that occupancy tenants 
are entitled to cut trees for making agricultural 
implements only — See JURISDICTION OF 

Revenue Courts, P.L.R. 1900, p. 165. 

Suit for removal of structures erected by 
mortgagee of occupancy tenant—Limitation. 

— See Limitation act, 1908, arts. 32, 120, 8 
A.L.J. 914. 

Suit by occupancy tenant against landlord 
for possession of occupancy bolding from which 
the tenant has been dispossessed—Limitation 
—See Limitation Act, 1908, art. 142, 133 
P.L.R. 1911, 

Sale of—See mahomedan Law — Pre¬ 
emption-Nature and Extent of right, 

6 B.L.R. 386 = 14 W.R. 469. 

See Pre-emption—Right to pre-empt, 
106 P.R. 1882. 

Homestead land—Right of— See RECORD- 
OF-Rights, 9 Ind. Cas. 804. 

See Registration act, 1908. s. 49, 2 
N.W.P. 35. 

See Res Judicata—Matters in issue, 

18 C. 647. 

See Sale—Sale for arrears of rent— 
Incumbrances. 5 B.L.R. App. 18 = 13 W. 

R. 410. 

See Trespasser, l A. 448. 


( Right of Occupaacy—continued. 

-2.—Acquisition of Right. 

(I) ‘dct X of 1859 —Classes of ryots—Ryots 
holding from Permanent Settlement at chang¬ 
ing rates. —Act X of 1859 provides for two 
olasses of ryots and no more, namely, ryots 
who have held and cultivated the land for a 
period of 12 years, and ryots who Lave held at 
fixed rates from the time of the Permanent 
Settlement. The Act contains no trace of an 
intention on the part of the Legislature to pro- 
viae for ryots who have held since the time of 
the Permanent Settlement at changing rates. 

Dinobundhoo dby V. Ram Dhone Roy 
9 W.R. 522. 

Right of occupancy—Acquisition-Occu¬ 
pation to be continuous for 12 years. —To enable 
a,tenant to acquire a right of occupancy by 12 
years’ occupation, there must have been conti- 
nuous occupation. Debia v. Bru Lal. 3 N 
W. P. 50. 

(3)—Act VIII of 1869 (B.C.), s. 6—Nature of 
continuous possession for twelve years—Joint at 
inception becoming sole ultimately.—Tlhe conti¬ 
nuous possession for twelve years, which is the 
subject of s. 6 of the Rent Law, must be a 
possession under the one and the same right. 
This right might be, in its inception, joint with 
other persons ; for if, by the death of the co¬ 
sharers, it ultimately becomes a sole right in a 
particular person, still it would be continuous 
throughout in its nature. A. T. FORBES v. 
Ram lall Biswas, 22 W.R. 51. 

Continuous possession-^Occupancy right 
—Execution creditor — Bankruptcy—Act XIV 
of 1859, s. 21— A right of occupancy can be 
constituted by continuous possession only.^ 
Where a decree-holder, two years after he ob¬ 
tained his decree, applied to the Bankruptcy 
Court to be registered as a creditor, the judg¬ 
ment-debtor having been adjudicated a bankrupt 
meanwhile, and again in the same year applied 
to the Court for payment of a dividend, held 
in an application for execution subsequently 
made, that the first proceeding was a bona fide 
one within the meaning of s. 21 of Act XIV of 
1859. BILLINGS v. THE BANK OF UPPER 
INDIA, 4 P.R. 1872. [Appr. 14. P.R. 1873 ] 

(5)—Act Viri of 1869 (B.C.) s. 6—Right o 
occupancy. —The right of occupancy acquired 
under s. 6, Act VIII of 1869 (B.C.> must bean 
occupanoy of one and the same kind, that is to 
say, it must be an occupancy by the person 
pleading it or by his father or some other person 
from whom he inherits. In this case, the plaint¬ 
iff and another had held a piece of land for 
five years under a potta granted to them both. 
Since the expiry of the term of that potta, the 
plaintiff had alone been in occupation for seven 
years- Neld in a suit to recover possession of 
the same on the ground that the plaiatiff had 
acquired a right of occupanoy, that he had 
acquired no such right. SHEIKH Mahomed 
Chaman V. Ramprasad BHAGAT, 8 B L R 
338 = 22 W.R. 32, Note- [R., 22 W.R. 51.]’ 

(6)— Act X of 1859, s. 6-Applicability to actual 
cultivators deriving profits from produce 
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Right of Occupancy — continued, 

-2.—Acqafsition of Right—conitnuei, 

benefits o( s. 6, Act X of 1859, are not restricted 
to those who, with their own hands, till the 
soil, but extend to those who are bona ftde actual 
cultivators in the sense that they derive the 
profits from the produce directly and are not 
middlemen who have no connection with the 
produce except by receiving the rents in cash or 
kind from those who do directly derive their 
profits from the produce, Kalee CHURN 
SINGH V. AMEEROODDEEN, 9 W.R. 579. 

(7)—OccMpanc^ — Presumption — Permanent 
seflfgtnewf.—Payment of a uniform jumma for 
the land in dispute must be clearly found before 
the defendant can have the benefit of the pre¬ 
sumption of occupancy from permanent settle¬ 
ment. Ormon Khatoon V. Robert Savi 
1 W.R. 243. ’ 

{Q)—Khas possession—Setting up title—Bur¬ 
den of proof—Stamp—Ticcadar.—WhGTQ, after 
the expiry of the lease cf a zemindari with all 
lands annexed thereto, the lessee delivered to 
the lessor all the properties comprised in the 
lease with the exception of some lands to which 
the lessee claimed a right of occupancy under 
a purchase from third parties who derived 
their title from the former zemindars, held 
that it was for the defendant to make out the 
special plea of occupancy right that he sot up 
in defence. An objection that it was not 
competent to the lower appellate Court to call 
upon a party to supply a deficiency of stamp 
payable on a document which was admitted 
by the first Court without any objection, was 
overruled as having been made at a late stage. 
A ticcadar is bound to restore the lands to bis 
zemindar in the same condition in which they 
were when the lease was granted. Ram Sarun 
SAHOO V. VERYAG Mahoton, 25 W.R. 554. 

(9) — Suit by tenant against landlord — 
Ouster—Onus of proo/.—The landlord is the 
proprietor;of the estate ; and before a tenant can 
oust him by insisting on roma-ning on his land, 
without his consent, ho must show that he had 
acquired by law some right to do so. SHEIKH 
KERAMOOIjLAH V. Serajul HAO. 23 W R 
448, [D.. 7C,L.J. 152]. 

(10) — Evidence — /ldm:ssio?i by pleader — 

Bereditary holding—Onus of proof— not 

believed—Documentary evidence.—k statement 
by the defendant’s pleader that L was the 
previous tenant and that L hold the land after 
her son G, cannot be taken as an admission on 
the part of defendant of continuous hereditary 
holding as of right by tho plaintiffs. It is for 
the plaintiffs to make out a continuous holding 
by them or by tho persons under whom they 
claimed. A Judge who does not believe the evi¬ 
dence of certain mortgagors when they depose 
to tho plaintiffs’ hereditary occupancy, is not 
bound to tako into consideration documentary 
evidence sworn to by tho same witnesses. 

Phody Biswas v, Forbes, 18 W.R, 60. 

(11) Act X of 1859| 9. Right of occupancy 
•^Evidence—Dakhilas—Termination of Jjata 


Right of Occupaac^—continued. 

-2,—Acquisition of Right—confiniwd, 

lease—TenanVs rights if affected —Act X of 1869, 
S9. 6 a.nd 1—Express stipulation—Tacit under^ 
standing, Dakhilas are not tho only papers- 
that can prove a right of occupancy under a. 6 
of Act X of 1859. Under s. 6 of Act X of 1859, 
in order that a ryot may claim a right ofooou- 
pancy. there must have been a continuous 
holding by him for 12 years. When this con¬ 
dition is satisfied, the fact that the term of the 
lease of the ijaradar, under whom the ryot has 
held, has determined, cannot affect the appli- 
cation of the section in his favour. A tacit 
understanding between the zemindar and the 
ijaradar that the latter should give up posses¬ 
sion at the expiration of ^he ijara, cannot be 
considered sn express stipulation under s. 7 
such as can prevent the acquisition of occu¬ 
pancy rights by the ryot. GOLAM Panja v. 
HurishCHUNDER Ghose. 17 W.R. 552. 

Right of occupancy—Transfer—Tack- 

tng of possession—Act X of 1859, s, e-Consent 
of zemindar, —The right of oocupanoy stated in 
s, 6, Act X of 1859, is not a right which can be 
transferred except as laid down in the Aot, 
Where njote is transferred, even if the zomiu- 
dat consented to the transfer, the transferee 
merely acquired a new jote on the same terms 
as the original tenure was held. He might in 
time acquire a right of occupancy, but he is not 
entitled, to make up his right of occupancy, to 
add the time during which his predecessor 
held it. TARAPRASAD ROY v, SURJOKANTO 
ACHArjee Chowdhry, 13 B.L.R, 281, Note 
= 15 W.R. 162. 

(13)-^cf Xlof IQ59-Act VIII (B.C,) of 1869 

Right of occupancy—Land used for divelling- 
house* —Tho provisions as to gaining the right 
of occupancy formerly contained in Aot X of 
1859, and now contained in Aot VIII (B.O.) of 
1869, are applicable to that portion of the 
tenure which is used for the purpose of a 
dwelling-house in the same way as to the portion 
which is used for cultivation. MOHESH OHDN- 
DER GUNGOPADHYA V. BISHO NATH DOSS, 
24 W.R. 402. 

(ii)—Ryots with tenures from date of Perma* 
yient Settlemejit—Conditions of their tenure— 
Eyihancement of reyit—Acquisitioyi of occupancy 
rights—Reg. V of ISU—Heg. VIII of 1819, s. 2 
—X o/ 1859, ss. 13, 19— Special appeal— 
Pacts, Question of- —The condition and rights 
of those ryots at least whose tenures oommen- 
ced since the date of the Permanent Settle¬ 
ment depend, not upon status, but upon con¬ 
tract and upon the laws and regulations which 
have been specifically onaotod. The zemindars 
were in 1793, declared to bo the proprietors of 
tho lands and encouraged to cultivate their 
estates under tho certainty that they would 
exclusively enjoy tho fruits of their industry* 
But from 1793 to 1812, they were prevented 
from granting pottahs or leases to ryots for 
terms exceeding ton years and consequently 
oould not, during that period, have created 
rights with hereditary rights of property in tho 
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Right ot Occupancy— continued. 

-2.—Acqaisition of Kxght—continued. 

soil. After Reg, V of 1312, they were entitled 
to grant leases to all new ryots and to all ryots 
who were not entitled to demand a renewal of 
their leases, such as Khoodhliast ryots, at any 
rent and for any term that might specifically be 
agreed upon between them and such leases, whe¬ 
ther in perpetuity or for any term, were binding 
upon the zemindars and their heirs or assigns, 
though not binding upon a purchaser under a sale 
for arrears of revenue and the Courts were to give 
effect to the definite clauses of the engagements 
and to enforce payment of the sums specifically 
agreed upon. By the retrospective effect of 
3, 2, Reg. VIII of 1819, leases in perpetuity or 
for terms, granted prior to 1812 were rendered 
valid and binding. When there is a fair case 
for enhancement of the rent and the statutory 
notice has been duly served, the ryot has an 
option of quitting his holding under s. 19. 
There is no authority for the position that a 
tenant who holds the land as a tenant under 
a lease, or as a tenant for an uncertain term, 
and pays rent for it for upwards of twelve years, 
gains a right by the Statute of Limitations 
to continue to hold the land after the expiration 
of,the lease or the determination of the tenancy. 
In such a case, he holds duriug the tenancy 
under a contract expressed or implied, and 
-does not gain a title by adverse holding. But 
for Act X of 1859, the ryot, assuming that he 
was not holding for a fixed term and that his 
tenancy commenced since the date of the 
Permanent Settlement, would have been liable 
to have his tenancy determined and to be 
turned out of possession at the end of 1267, 
if he and his landlord could not agree as to 
the rent to be paid for the future. But, 
if he hadd right of occupancy, he was entitled 
to hold at a fair and equitable rate. The 
construction to be placed upon the expression 
“,fair and equitable” rate of reub does not 
depend on the status of tlio ryot but upon the 
value of the produce and the cost of production. 
After the Permanent Settlement and before Act 
X of 1859, a right of occupancy was not acquir¬ 
ed by a ryot merely by bolding or cultivating 
land fora period of twelve years. If, when the 
light was created by the Act, it had been left to 
the arbitrary discretion of the zemindar to fix 
his own rent, he might have fixed it at any 
moment he pleased and might thus have frus¬ 
trated the intention of the Legislature to give a 
right of occupancy. But s. 5 of Aot, Xof 1859, 
declared that ryots having rights of occupancy 
should be entitled to hold at “ fair and equitable” 
rates, thus leaving it to the Courts to determine 
in every case of dispute what is a fair and equit¬ 
able rate. To be fair and equitable it must be 
fair and equitable so far as both parties are con- 
oerned, not fair and equitable as regards the 
ryot and unfair and inequitable as regards the 
proprietor of the land, who, but for the Aot, 
could have determined the old tenancy and re- 
let the land to a new tenant at a higher rate. In 
oases in which there is no contract and to which 
the Statute of Limitations does not apply, the 


I Right ot Occupancy— continued. 

-2.—Acqaisition of Right—confinwed. 

ryot cannot by occupying and cultivating, be¬ 
come the proprietor of the soil. Neither can he, 
by occupying with the consent of the zemindar, 
and paying rent for the land to him, become 
entitled to the proprietorship of the soil, 
even though he should acquire a right 
of occupancy by virtue of Act X of 1859. 
Where the Judge in the mofussil (that is, the 
Judge of the Court below), who is bound to give 
the reasons for his judgments, finds the facts 
specially, it being the proper course for him to 
adopt, his finding is in the nature of a special 
verdict, and if, in fixing the rent, the Judge 
had improperly deducted certain items from the 
value of the gross produce of the land, the High 
Court have power, on special appeal, to disallow 
such item^. ISSHUR GHOSE v. JAMES HILLS, 
W.R. F.B. 148. 

(15)— Occupancy rights in uyialienated land in 
Berar—Presumption—Registered occupants — 
Ss. 69, 72 (1),(2),(5), Berar Land Revenue Code. 
—As regards occupancy rights in unalienated 
land in Berar, there is no presumption that 
they remain with the registere"^ occupant until 
some other man is recognised as the registered 
occupant, or that a person newly recognised as 
such occupant is also entitled to the occupancy 
rights. All the decisions in suits for possession 
have proceeded on the assumption that no such 
presumption arises. KISAN v. HiRALiL, 8 
N.L.R. 76=il5 Ind.Cas. 899. (6 N.L.R. 78, D.) 

(16)— Occupancy right by Government ryot in 
Assam —An occupancy right in lands culti¬ 
vated by a Government ryot can be acquired 
by him under the Assam Rent Law. KONARAM 

Gansburah V. Dhatoaram Thakoor, 6 C. 
196 = 7 C.L.R, 47. 

(17)— Aeguisition of—Landlord and tenant — 
Procedure Act (VIII of 1869. B.C.), s. 6-~Act 
X of 1859— Occupancy holding, submergence 
of^Rent, non-payment of — Extinguishment^ 
Bengal Tenancy Act (VIII of 1885).—To enable 
a raiyat to acquire a right of occupancy under 
s. 6 of Aot ViII of 1869 (B.C.) or under Act X 
of 1859, his possession must ordinarily be con¬ 
tinuous for twelve years, over the whole of the 
land, in respect of which a right of occupancy 
is claimed. (22 W.R. 228. R). The fact that 
the plaintiff was in occupation of different 
areas of lands in different years, would not 
entitle him to a right of occupancy in the 
whole, unless it was proved that he had a right 
of occupancy in a portion, and the parties in¬ 
tended that the additional lands also should be 
impressed with the existing rights in respect of 
the original lands of the holding. Under s, 6 
of Act VIII of 1869, a raiyat retains his right of 
occjupanoy only so long as he pays rent. But, 
although mere non-payment of rent might not 
be conclusive evidence of abandonment, non¬ 
payment of rent taken with submergence of 
land is suffleient to indicate an extinguishment 
of right of occupancy (4 G. 894, F.; 13 M.I.A. 
407, R.l 18 A. 290, D.) An occupancy holding 
was deluviated at a time when Act VIII of 1869 
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-2,—Acqaisition of Right—continued, 

was in force, and the lands bad continued under 
water for thirteen years before the present 
Bengal Tenancy Act was passed in 1885: Held, 
whatever right was acquired by the raiyat, was 
extinguished by non-payment of rent during 
the period of submergence before the Act of 1886 
came into force; as he had no subsisting rights 
in 1885, the provisions of Act VIII of 1885 
could create no new rights in his favour, nor 
revive those which had already been extinguish- 

od. SaiiIGbam Singh v. puluk Pandey. 
6C.L.J. 149. 

(18) — Allegation of uniform rate for 20 years 

Acquisition of right of occupancy—Right to 

pottah at fixed rates. —Even where a ryot has 
asked for pottah at fixed rates, yet, where his 
object was not to ask for such pottah in perpe¬ 
tuity on the ground of s. 3 of Act X of 1859 but 
he had distinctly come into Court alleging that 
he had held the jote for 20 years, under two 
dificrent pottabs and so had acquired a right of 
occupancy, such fact, if proved, would, under 
s. 5 of the Act, give the plaintiff a right to 
obtain a pottah for period specified in the 
plaint, or, if necessary, to be fixed by the Court, 
at fair and equitable rates. SHAIKH LOTP 

Alii V. Manick Chand Chuckerbutty. 6 
W.R. Act X, Rul. 76. 

(19) — having mere right of occupancy — 
Interest in land—Right to share of rent.—k ryot 
having a mere right of occupancy and not a right 
to hold at a fixed rate of rent, has no interest 
in the land which gives him a right to a share 
of the rent. He has merely a right to occupy 
the land in preference to any other tenant so 
long as ho pays a fair and equitable rent. 

James Hills v. Ishohe Ghose, W.R.P.B. 

131. 

{^10)—Jurisdiction of Oivil or Revenue Court 
—Tenant^Entry on land essential—Suit for 
succession to occupancy rights of deceased tenant 
—Purchase of occupancy rights from deceased 
tenanCs heir—Suit for redemption of occupancy 
rights—Suit to establish rights of occupancy ,— 
A person does not become a tenant until he has 
actually entered into possession of the land, 
though the right to enter upon and possess the 
land may have accrued to him. A suit by a 
person claiming to succeed to the occupancy 
tenure of a deceased tenant is cognizable not by 
the Revenue Courts but by the Civil Courts, in 
case the claimant has not entered into posses¬ 
sion, upon entry, and not before, the claimant 
becomes a tenant. (44 P.R. 1891, ReU o«). A. 
an occupancy-tenant, mortgaged his rights with 
possession to B, the proprietor of the land, A 
died and on his death, his rights were mutated 
in favour of his brother and on the latter’s 
death in favour of his sons, who sold the occu¬ 
pancy rights to 0. Neither C nor the successors 
of A, ever entered into possession : Held, that 
a suit by 0 for possession by redemption of the 
occupancy tights was cognizable by a Civil Court 
and that G could not sue in a Revenue Court 
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to establish his occupancy rights, RiZA v, 

Girdhari Ram, 14 Ind. Gas. 236^188 PW* 
R. 1912. 

{^l)—Pottah collusively granted by zemindar— 
Party in possession ejected by zemindar through 
ryot—Right of suit — Jurisdiction — Transfer 
assented to by landlord—Effect on ryoCs posses¬ 
sion.—Where a party in possession has been 
ejected by a ryot on the strength of a pottah 
collusively granted by the zemindar, the latter 
is the real ejector within the meaning of the 
law, and he alone is liable for ejectment and 
not the ryot who is only the nominal ejector, 
and the case is cognizable under Act X of 1859. 
[R-, 10 C. 45.] Where a zemindar consents to 
the transfer of a tenure and had taken rent 
without demur from the ryot who was at differ¬ 
ent times in possession under these transfers, 
the possession would be considered to be con¬ 
tinuous and the right of occupancy to date from 
the time of the first holder. HURO OHUNDEfe 

Goho V. A, D. Dunn, 5 W.R. Act X, Rul. 88. 
[Cons.. 15 W.R. 152.] 


as 


{T4} — c>uit 10 recover land from defendant — 
trespasser—Plea of tenancy — Limitation—Act 
X 0 / 1859, ss. 6, 23 —Jurisdiction of Civil Courts 
—Right of occupancy—Prescriptive rights of 
occupancy — Sale .—Where the plaintiff, denying 
the relationship of landlord and tenant between 
himself and the defendants, seeks to recover 
possession of lands from the defendants treating 
them as trespassers, and the defendants plead 
their right to hold as tenants from the plaint¬ 
iff, held that tho defendants cannot urge limit¬ 
ation against the plaintiff in whatever form he 
asserts his olaim. By admitting the right of 
the plaintiff as owner of the lands and acknow¬ 
ledging themselves to be his tenants, the defend¬ 
ants precluded themselves from making any 
use of the general law of limitation, [R., 10 
C. 45, 21 B. 509. 27 B. 515 = 6 Bom.L.R. 974; 
D„ 8 W.R. 385, 15 W.R. 232,] Unless the 


case be one which comes under the provisions 
of cl. 5, s. 23. Aot X of 1859, an action to ejaot 
is not barred in the Civil Court. Nor is the 
Civil Court barred from determining the ques¬ 
tion of a right of occupanoy pleaded in answer 
to a prayer for ejootmont by the plaintiff. It is 
only when oooupanoy is inherited that the 
occupancy of the predecessor is considered as the 
oooupanoy of the tenant in possession. The 
terms of the law, s. 6. Act X of 1869, are 
distinct on the point, Unless, therefore, the 
tenant held a transferable tenure, the sale by 
him of his joto to another party without the 
consent of the landlord does not transfer to the 
purchaser any right of occupanoy which the 
seller might have possessed, or enable the pre¬ 
sent occupant to plead that the period of his own 
possession, joined to that of the former tenant, 
gives him a prescriptive right of oooupanoy* 

Messrs, r. Watson and Co. v. Banbb 
Shurut Soonduree Dbbia. 7 W.R. 395. 

(23 )—Act X of 1859, s. 77—Etriefion of occu¬ 
pancy ryot on judgmentiin favour of inUrvenoIr 
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Right of Occupancy —coatiaued. 

-2.—AcquiBition of Right—coniini^d. 

—to establish title to possession — Jurisdic¬ 
tion of Civil Court. —PlaintiS, who was in 
possession, was suing a ryot when the present 
defendant oiaiming to be the person entitled 
to receive the rent intervened under s. 77 of 
Act X of 1859 ; and the defendant having 
succeeded in obtaining a decree, plaintiff was 
compelled to bring the present snitto establish 
his title to be restored to possession under the 
latter clause of that section. The High Court 
was of opinion that, as a jotedar or a ryot 
having a right of occupancy, he had sufficient 
title to maintain an action under the provisions 
of the said section. Taranath Bhutta- 
CHARJEE V. OBHOY CHURN HOLDAR, 7 W.R. 

471., 

(24) — Special appeal—Right of occupancy — 
Finding of fact. — Where, in a suit for 
ejectment, the finding of the lower appellate 
Court is that the defendant must be looked 
upon as having acquired a right of occupancy, 
the Judge must be deemed to have considered 
that the defendant continued to hold on as 
a tenant in spite of the litigation that bad 
taken place, and this finding bars the inter¬ 
ference of the High Court in special appeal. 
Mahomed Gazee Chowdhry v. Noor 
Mahomed, 24 W.R. 324. Note. 

(25) — Act X of 1869, s. Q —Change of farmers 
—Right 0 ) occupancy, if affected—'Rate of reiit — 
Custom—Evidence. —The mere change of the 
farmer cannot prevent the running of the time 
required by s. 6 of Act X of 1869 to give a 
right of occupancy. It is difficult to define 
what evidence is necessary to prove the current 
custom of a village as to rates of rent. To 
prove this, the Judge must require from plaint¬ 
iff good evidence^ both documentary and orah 
of what is the general rate in the locality. 

Sheo Churn Singh v. Gora Chand Ghose, 
3 W.R. Act X, Rul. 125. 

(26) — Act X of 1859, s- 25—Swif to set aside 
illegal ejectment—Accrual of right of occupancy 
even during ejectment proceedings. —An applica¬ 
tion by a landlord under s. 25 of Act X of 1859 
to a Collector, for ejecting his ryot, is not of 
the nature of a suit, so as to cause a term of 
occupancy to cease to run, and if the ryot, in 
spite of the landlord’s efforts to eject him, 
nevertheless continues in cultivatory possession 
and pays rent, he is entitled to count the time 
towards the 12 years required to found a right 
of occupancy, A tenant cannot legally be 
ejected during the currency of the agricultural 
year. Nor can an application under s. 25 of Act 
X of 1859, for immediate ejectment be received 
in the light of a notice to the tenant requiring 
him to resign his holding at the end of the 
agrioultural year. SYUD MAHOMED SHAH v. 

Syud Usgur Hossein, 5 N.W.P. 151. 

(27) —Res judicata — Relinquishment of hold¬ 
ing by ryot — Right of occuparicySeet Zand— 
Adverse possession— Computation of time. The 
decision in a former suit by the present 
defendant, a ryot, against the present plaintiff, 


Right of Occupancy —continued. 

-2,—Acquisition of continued, 

to recover back his holding from which he had 
been dispossessed, in which the question of 
relinquishment of the land by defendant was in 
issue, is no bar to the present suit in which 
the question in dispute is, whether, as the 
plaintiff says, the land sued for is the seer land 
formerly belonging to the defendant’s father, 
which the plaintiff had purchased, and from 
which he says he is entitled to eject the 
defendant, or whether, as the defendant insists, 
ibe land has been cultivated and held by him 
for twelve years as ryoti land, and, therefore, 
that he has a right of occupancy. If the ryot’s 
occupancy of the land was not a peaceable one, 
but a matter cf dispute and contention and the 
subject of litigation in the Courts, the period 
during which such contest and litigation 
occurred should be excluded in computing the 
period of twelve years' holding which creates a 
right of occupancy. NAIPAL SINGH v. RAM 
Narain, 2 Agra 93. 

(28) — Ejectment of tenant — Procedure — Com¬ 
putation of time in s. 5 (2), Punjab Tenancy 
Act —30 year's possession — Presumption—Joint 
possession by members of family .—A landlord 
desiring to eject a tenant can do so by giving a 
notice under s. 43, Punjab Tenancy Act or by 
filing a suit without previous notice under s. 77 
(3) (e). The period of 30 years mentioned in 
e. 5 (2) ought to be calculated from the date of 
suit and not from the date of the Act. The 
presumption will be that a tenant proved to be 
in continuous occupation of land either hy him¬ 
self or through the members of bis family for 
30 years, without paying rent, except land 
revenue, rate and cesses chargeable on it ac> 
quiredocoupancy rights in theabsence of evidence 
to the contrary. But this presumption will 
not hold good, if the landlord proves that, on 
Ist November, 1887, the tenant had not held 
for more than 2 generations in the male line or 
that the tenant then held for a period of less 
than 20 years or that, before that date, the 
tenant had paid rent beyond land revenue, 
rates and cessos. Mauda v. JIWAN BAKSH, 5 
P.R.1896, Rev. 

(29) — Tenant with right of occupancy — Punjab 
Tenancy Act (XXVIII of 1868), s. 6 —Suit to 
establish rights of occupancy under s. 5— Pre¬ 
sumption as to acquisition of such right .—Where 
a person who had been recorded as tenant with 
rights of occupancy under s. 6 of the Punjab 
Tenancy Act (XXVIII of 1868), sued to 
establish rights of occupancy under s. 5, it was 
held that, though a presumption arose that he 
acquired the land from his father, as he waa 
very old and was recorded maurusx and his 
possession extended beyond the memory of living 
man, still it would not be correct to carry the 
presumption further back, and hold that the 
father got the land from his grandfather. 
GIRDHARI V. PIRTHI SiNQH, 154 P.R. 1883. 
(18 P.R. 1876, 62 P.R. 1882, R.) 

(30) —Moostajiree rights, purchase of — Suit 
for pos5e3S»on —Intervener—Lease set up—Plea 
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Acquisition of Right— continued, 

not proved — Decree — Posses&ion amounting to 
mghl to collect rent — Effect. —In a suil for pos¬ 
session, plaintiff alleging himself to be the 
purchaser of certain Moostajiree rights pertain¬ 
ing to the suit land, i.e., the right to collect 
rent from the ryots, the defendant set up a 
plea of lease from the plaintiff, under which he 
-was to collect the rents from the ryots and pay 
a certain stipulated sum to the plaintiff. Beld 
that, the lease having been found to be not 
genuine but fabricated, the plaintiff was entitl¬ 
ed to a decree as prayed for. A possession 
trom which au occupancy right may be inferred 
is different from that which supports a mere 
right to collect rents. LALLA Ishur DUTT v 

Bhaka Chowdhry. 17 W.R. 242. 


Right of Occi/paijc^— continued. 

-2.—Acquisition of Right-confinued. 

(35)-Nuk3un jote—Local custom—Rent not 
payable when land not culturable— Right of 
occupancy. —Where, by the custom of a par¬ 
ticular locality, rent was payable when the land 
could be cultivated, and not payable when the 
land was not culturable, and the ryot paid rent 
for the period that he could cultivate, and did 
not pay when he could not cultivate the land 
he is to be considered as having held and as 
having paid the rent suflSciently to come within 
the meaning of the law which declares that a 
ryot, who held or occupied land fora period of 
twelve years, had a right to occupy that land so 
long as he paid the rent due thereupon. Pre- 
MANUND GHOSE v. SHOORBNDRONATH ROY 
20 W.R. 329. 


(n)~Act X of 1859, s. &~What ryots are 
entitled to occupancy rights.—Voder s, 6, Act 
X of 1859, ODly those ryots, who cultivate their 
lands or sub-let them to other actual cultivators 
of the soil and thus keep alive their rights 
of occupancy are entitled to such rights. 

bindrabund Chunder Chowdhry v 

issuRCHUNDER Biswas. W.R. 1864, Act X, 
Kul. 1, 


(S2)~Rigktof occupancy in land.~ \ tenac 
cultivating land for more than the statuior 
period under a landlord who has no title to th 
land, nevertheless acquires a right of ocot 
pancy. The right is not one conferred b 
any lessor, but is one which, by virtue of th 
law, grows up in the ryot from the mere circuiE 
stance of cultivating land for the statutor 
period or upwards and paying rent due thereon 
ZOOLFUN BIHEE v. RADHICA PROSONi\< 
Chunder, 3 C. 560== 1 C.L.R. 328. (19 W.R 

388aud 8 B.L.R. 165, F.) 

(33)-—Possession for 12 years continuousln 
right of occupancy created 6.V.—Plaintiff 
zemindar, sued to recover the Uod in questioi 
on the allegation that ho had been dispossessoi 
by the defendant. Defendant pleaded that h. 
and his predecessors had been in possession o 
the land though without any pottah and tha 
he had been paying rent to the plai.itifl. Th. 
first Court gave the plaintiff a decree holdini 
that the plaintiff had been ousted as alleged b^ 
him and also that mere possession for 12 year 
could not give the defendant aright to rosisi 
the plaintiff. The High Court observed thai 
the hrat Court was wrong in law as regards th< 
result of 12 years’ continuous possession it 
respect of conferring aright of occupancy or 
the defendant, and held that such a continuou* 
possession for 12 years creates a right of occu¬ 
pancy. I\IR. c. J. Phillip v. NuND cooMAF 

Banerjee, 6 W.R. 156. 


(34)—farmers, token may acquire rights of 
occupancy. Rights of occupancy may be ac¬ 
quired by persons holding as simple ryots for 
12 years before or after their holding as 
farmers. MESSRS. R. WATSON AND CO v 

Koer Joqendronarain Roy, i w.R. 76 * 


(36)— of occupancy—Grazing ground. 
— K right of occupancy may be gained in land 
used for grazing horses. FiTZPATRIK v. 

George Wallace, 2 B.L.R.A.G. 317 = 11 
W.R. 231. (8 W.R. 251. 9 W.R. 552, 1 Ind. 

Jur. N.S. 462. 3 Agra. 49. D.) 

ySl)—Land producing ivater-nuts by sowing— 
Right of occupancy whether could be acquired 
in such land. A tenant got a lease of land in 
a holding comprising specific fields beating 
distinct numbers. A tank in which water-nuts 
grew not spontaneously but as the result of 
sowing or planting was not included in the 
lease* Held that a right ol occupancy could 
be acquired in such tank by the tenant in the 

holding. MOOL ChuND v. ChutREE. 1 N. 
W.P. 254. 

(38) Neom Howalas— Rights of occu/pancy 
Transferable fenures. —Ocoupancy-tenures of 

the well-established and well-known character 
of neeni howalas (even though they may not 
comprise the right of holding at fixed rent), 
and all other such rights of ocoupsnoy estab¬ 
lished by the ancient prescription and custom 
of the country, are transferable tenures. 
Purchasers from neem howaladars are conse¬ 
quently entitled to rights of occupancy* 
JUGQUT Chunder Roy v. ramnarain 
Bhuttacharjee. 1 W.R. 125. 

(39) —f/ui/orm rent for half a century — 
Tenants contributing for the reclaitiation of the 

—Suit in ejectment. The suit lands 
originally formed part of a zemindari, and 
were forest lands. They were reclaimed, the 
defendants contributing the bulk of the ex¬ 
penditure. The lauds were held by the defend* 
ants and their ancestors lor about half a 
century at a uniform rent. Beld. that the 
Judge, who found that the defendants, had 
acquired oocupauoy rights, cannot be said to 
bo legally wrong in coming to that oonolusion, 
in view of the fact that the tenants would have 
probably had notions about tenure similar to 
those of the (occupancy) tenants in the 
surrounding zemindaries, THE BAPTIST 

Missionary Society op India v. Horiah 

Behara. 7 M L.T. 201-8 Ind. Cae. 972. 

(23 M. 318, R.) 
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Jiigbi of Occi/pancy— continued. 

Acquisition of Right—coniinwed. 

(40) Presumption of occupancy — Payment of 
uniform rent^Mokuraree lease, failure to prove 
in prior suit. The presumption of occupancy 
before Permanent Settlement arising from pay- 
ment of uniform rent for 20 years, is not 
affected by failure to prove mokuratee lease in 
a former suit, ISHEN CHUNDER BUTTA- 
CHARJEE V. KALEE KOOMAR ROY, 1 W.R. 

f41)—Adhlapi custom-Sinking of wellSink- 
er s rights as cultivator. —Where a person 
sinks a well under the Adhlapi custom, he be¬ 
comes the owner of half the well and cultivator 
or the other half, the proprietary right in which 
belongs to the original owner of the land, who, 
however, bears no portion of the expense of 
sinking the well. As regards the rights of the 
sinker as cultivator of the other or proprietor's 
half, in the absence of all evidence of a special 
agreement, he is entitled to occupancy rights, 
since he cannot be ousted from the proprietor’s 
half of the well unless the proprietor himself 
requires it for bis own use. Sher Baksh v. 

KhudaBaksh. 110 P.R. 1885. IR., 6 P.R. 

1900, Rev.] 

(42)— Ooosashta tenure—Bhowlee tenure — 
Rent in kind---Right of occupancy, —k bhowlee 
tenure can be a goozashta tenure. A ryot, who 
has paid rent in kind but who has held or culti¬ 
vated land for a period of twelve years, has a 
right of occupancy in the land so held or culti¬ 
vated by him so long as he pays the rent 
(though it be in kind) for the same. JUTTO 

Moar v. MUSSAMUT BASMUTTEE KOER, 18 

W.R. 479. 

^Partnership holding a cultivating lease^ 
Acquisition of occupancy rights^Firms—Ryotee 
lease. Test of. —Where a cultivating lease of 
certain lands was taken by a firm owning an 
indigo concern in its collective name, the culti¬ 
vation being carried on by its servants and sub¬ 
tenants continuously for more than twelve 
years, heldy the lease must be taken to be one 
to the individuals, who were, at the time of the 
grant, members of the firm, and that they hai 
secured an occupancy right under the circum¬ 
stances of the case. (25 W.R. 117 and 4 0. 
957, D.) ID., 7C,L.J. 475.] The test of a 
ryotee lease is, whether the lease bas been origi- 

granted for the purpose of cultivation, 
and if it has been so granted, it is none the 
less a ryotee lease, though the lessee may hap¬ 
pen subsequently to sublet. Qucere, —Whether, 

ID the above case, an occupancy right could have 
been acquired, if all the original grantees had 
died before the statutory period of occupation 
or after acquisition of tbe right? Or whether 
the right, if acquired, could be transferred, 
according to the custom of the locality, to sub¬ 
sequently admitted members of the firm ? 

Laidley V. GouR Gobind SABKAR, 11 C. 
AOl. [D., 7 C.L.J. 475.] 

(44 )—family in joint possession — 
Similar tenancies—Wrong entry^Power of 
■Court. —Where tenancies of the same kind ' 


Right of Occupancy—continued. 

-2.—Acquisition of Vi\gyi%—continued. 

are long held by a single family jointly, only 
some members of which are wrongly entered in 
the Settlement Records as occupancy tenants, 
the Court has power to correct such entries and 
award to all the members occupancy rights. 

Muhammad v. Yar Muhammad Khan 

9 P.R. 1896, Rev. 

(i5)~Right of occupancy—Undivided share 

of estate. A right of occupancy may be ac- 
quired in respect of an undivided share of an 
estate. JARDINE SKINNER AND CO. v. RanI 
SuratSoondariDebi, 3C.L.R 140 PC. = 9 

Q C.W.N. 751; Pel. 

®^*^*^* ^^2; R., 16 C. 127 ; D., 1 C.W.N. 

(46)—Swif for occupancy rights—Entry in 
Settlement of possession for two generations— 
Presurnption of acquisition from father, onus of 
rebutting. —In the settlement of 1859, the land 
in dispute was recorded as io the possession of 
one A as an occupancy tenant and the period 
of his occupation was stated to be 40 years. 
From the entries in the settlement papers, the 
land in suit appeared to have been in A’s family 
for 60 years at the date of his death in 1878, 
and it had been admittedly occupied succes¬ 
sively by A, his son, and lastly by his widow 
A’s father did not die till 1850 or thereabouts* 
and was consequently alive when the land was 
first acquired in 1819, Under these circum¬ 
stances, as the facts connected with the acqui- 
sition of the land had passed beyond living 
memory, a fair presumption was held to arise 
that A who was recorded as in possession for 
40 years in 1859 acquired it from bis father. 
The oyius was therefore rightly held to be on 
the defendant to rebut the presumption arising 
in plaintiff’s favour from the facts above men¬ 
tioned. HYATKhaNv. Karm, 187 P.R. 1882 
(18 P.R. 1876, R.) 

(47) —Cultivation by tenant for more than 12 

years—Several leases—Right of occupancy. _ 

A ryot who has held or cultivated continuously 
for more than 12 years, but under several 
original leases or pottabs, is entitled to claim 
a right of occupancy in that land although 
those leases or pottahs ace for a specific term 
of years. Any solehnamah alleged to have 
been executed by the tenant, and purporting 
to give up bis claim to the occupancy right 
must be also considered in deciding the tenant’s 
right of occupancy Narain Singh v 
MUNSUR RAOOT, 25 W.R. 155. 

{AS)—Occupation for 12 years under lease— 
Suit for abatement of rent.—k right of occu¬ 
pancy may be acquired bya raiyatholdinglands 
for more than 12 years under a potlah, and 
he is, therefore, entitled to sue abatement 
of rent. SHAM Lall SAHOO v. HADY BuN- 
JARA, 2 Hay 522. 


{m—Who is a middle-man—Rights of occu¬ 
pancy—Act X of 1859. s. 6.—The fact that a 
person, without cultivating his holding him¬ 
self, sub-lets it to others, does not make him 
a middle-man, and, as such not entitled to 
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^-2.—Acquisition of Rights continued. 

the privileges of s. 6. Act X of 1859. The real 
question for determination is whether he was 
or was not a ryot, or one who held land under 
cuUivation by himself or others who took for 
him under bis supervision as a superior culti¬ 
vator, or whether he was a middleman because 
he really did not cultivate in the sense of s. G, 
but was a general lease holder or a speculator 
in land rent. Ram MUNGAL GHOSE v. 
LUKHEE NaRAIN SHAHA, 1 W.R. 71. [4ppr., 
7 W.R. 15.] 

(50) — Right of occupancy—Lease — Ryots^ 
Middleman. —Holding land as a ryot, if for a 
sufficient period, gives a right of occupancy 
whether the land has been held under renewed 
leases or on a continuous lease. A ryot does 
not become a middleman simply because, 
instead of cultivating the land, he erects shops 
on it and receives the profits from the shop¬ 
keepers. KHAJURANISSA BEGUM V. AHMED 
REZA, 8 B.L.R. 166, Note = jlW.R 88. [F., 8 

B. L.R. 165 = 17 W.R. 62.J 

(51) — Act X 0 / 1859, ss. 6, 1 -Coyxsecutive 
patiahs — Right of occupancy—Act VIII (B.C,)of 
1869, ss. 6, 7.—A ryot who has held or cultivated 
a piece of land continuously for more than 12 
years, but under several written leases or 
pattahs each for a specific term of years, is 
entitled to claim a right of occupancy in that 
land. Neither the mere fact of a ryot takir?g 
a lease for a term of years, nor the mere exis¬ 
tence of the right of re entry on the part of the 
landlord, amounts to an express sfipr^fafton 
within the meaning of s. 7, Act X of 1859, so 
as to prevent the right of occupancy being 
acquired under s. 6. PANDIT SHEO PROKASH 
Misser V. Ram Sahoy Sing, 8 B L R 165 = 
17 W.R. 62. [App., 25 W.R. 155. 3 C. 560=1 

C. L.R. 328. 6 C. 711 =9 C.L.R. 189. 18 C. 349. 
P.C. = 18 I.A. 27.] 

(52) — Act X of 1859, s. 6— Occupancy — hand 
** held" — hand '^cultivated "—A right of occu¬ 
pancy. if claimed under Act X, is acquired by a 
tenant who for twelve years cultivates or holds 
land, in the land which ho has so cultivated or 
held. If a tenant does not continuously hold 
or cultivate iho laud, then the right of occu¬ 
pancy docs not accrue to him. It is to be 
observed that the terms of a. 6 of the Act apply 
to land held, as well as to land cxiltivdted. 
Therefore, although a tenant may not have 
personally cultivated, but may have made over 
the land to another to cultivate, assuming that 
by custom he has such power, he still may 
gain a right of occupancy if he continues to be 
recognized by the zemindar as the holder of the 

land. Butabee Begum v. Khoosal, 2 N. 
W.P. 24. 

(63)— Act X of 1869, s. 6, right of occupaxicy 
under, on holding for 12 years under one 
of several proprietors—Court incompetent to treat 
defendant as plaintiff—}7ritien statement—Ad¬ 
missibility in evidence. —A holding for 12 years 
under one of several co-proprietors is suffioient 
to satisfy the requirements of a. 6 of Act X of 


Right of Occupflncj'—continued. 

-2.—Acquisition of Bight— continued. 

1859, provided the tenant has paid the rentr 
which pavment be may, in the absence of 
fraud, make to any one of the co proprietors^ 
whom he chooses. It is not competent to the 
Court to treat as a plaiotifi and compel the 
other parties to accept, as a plaintiff, a party 
who remains, upon the face of the proceedings, 
as a defendant. A party making a written 
staoement may, without incurring the penalties 
of perjury, insert in the written statement, in' 
the form of direct allegations, any fact what¬ 
ever which be hopes to be able to prove at the 
trial and which upon the merest rumour, he 
believes to be true. Statements made with so 
little security for their accuracy could not be 
received as evidence in any Court of justice. 
{Per Dayley, J. — It could not be said that, 
under all and every circumstance, the uncontra* 
dieted statement of a party verified on oaih is 
positively no evidence.) MOOKTA KASHEE- 
DOSSEE V. KOYLASH CHUNDER MITTER, 

7 W.R. 493. 

(54) — Act X of 1859, s. 6— Ryot's pottah dec¬ 
lared invalid’’Occupancy right fiotaffected — Con¬ 
tinuous holding for 12 i/ears.~ Where the plaint¬ 
iff can prove possession by having cultivated or 
held land continuously for 12 years, he becomes 
entitled to the occupancy right mentioned in 
s. 6 of Act X of 1859. Such right cannot be 
affected by the title of the grantor of the putta 
having been declared, by a Court, to be null 
and void. A declaration that an izaradar bad 
no good title would not necessarily invalidate 
the holdings of all the lyois under the izaradar, 
and, according to s. 6, a ryot, whether he holds 
under a pottah or not. acquires a right of 
occupancy by simply holding or cuhivating 
continuously for a period of 12 years. SHIB* 

NATH ROY V. Messrs. R. Watson and Co.. 

8 W.R. 374. [Eipl . 12 W.R. 80 ] 

(55) — Khamar land — Occupancy right — Act 
VIll of J8G9 (B C.), s. 6.—Possession by a 
tenant for more than 12 years gives him a right 
of occupancy in the land and he is not deprived 
of this right even though the land is kbamar. 
It is only a tenure held on a lease for a term or 
year by year that could be brought within the 
exception to s. 6, Act VIII of 1869 (B O.). 
Shaikh ashuaf v. Ram kishore Ghosb, 
23 W.R. 288. [R., 1 0. L. J. 456] ; (but see 
Hurish Chunder Ram v. Gunqa Dhdr 
BHUDDRO, 25 W R. 181, infra ) 

(56) — Act X of 1859, s. Right of occupancy 
in case of holding under Bhagdaree tenure *— 
Ordinarily, a bolding under a Bhagdaree tenure, 
—that is, upon a rent consisting of a portion 
of the produce,—would establish a right of 
occupancy under s. 6 of Act X of 1869. as much 
as if the bolding bad been upon payment of 
rent of any other description. HUREEHUB 

Mookerjee v. Biressur Banerjbb, 6 W. 

R. Act X, Rul. 17. 

> 

(57) —Bolding under leases—Act X of 1869, 
s. 6—Ben. Act VIII of 1869, s. 6—CuWvalMHr 
raiyat >—From 1821 to 1832 the defendant hel^ 
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2, Acquisition of Right — continued, 

certain lands as cultivator; from that year to 
1839 he obtained a lease from the zemindar of 
the village in which the lands were situate; 
from 1839 to 1843 he continued to hold these 
lands as cultivator ; from that time to 1862 he 
again obtained a lease of the village, retaining 
these lands in his own cultivation ; and after 
the expiry of the lease he continued to cultivate 
the lands. In a suit by the zemindar for 
possession on the ground that the defendant 
was holding over after the expiry of his lease, 
held that the defendant had acquired a right 
of occupancy under s. 6, Act X of 1859. MU- 
kandi Lal Dubeiv. L. G. Crowdy, 8 B.L. 
R. App. 95. [Appr,, 25 W.R. 503.] 

(58) Act X of 1859, s. 6—Possession for 
20 years under mourossee lease^ inherent right 
of occupancy on proof of. —In a case in which 
possession for twenty years has been distinctly 
found as a fact under a previous mourossee 
lease, the right of occupancy is inherent under 
the lease and under the provisions of s. 6 of Act 
X of 1859, so that no special plea is requisite to 
entitle the plaintiff to it in a suit brought by 
him on his title by inheritance. GOUREE 

Kant Banerjee v. Goluck Chunder 
Pakrashee. 4 W.R. Act X, Rul. 49. 

(59) — Act X of 1859, s. 6— Rights of occu¬ 

pancy —Nij-jote and other lands.—Tlhe fact of 
a land being nij-jote does not per $e prevent a 
cultivator from acquiring rights of occupancy 
iQ it, S. 6, Act X of 1859, excludes khamas 
wy-yofe and seer lands from the operation of 
such rights only when such lands have been 
let by the proprietor on a lease for a term of 
years, or year by year. GAURHARI SINGH v, 
Bihari RAUT, 3 B.L.R. App. 138 = 12 W.R 
277. ^ 

(60) — Holdings commenced or continued under 
^nortgagee in possession, not within exceptions to 
general rule in s. Q of Act X.—Among the ex¬ 
ceptions to the general rule in s. 6 of Act X of 
1859 that every ryot who has held or cultivated 
a holding for twelve years, is entitled to a right 
of occupancy therein, there is no exception in 
favour of holdings which have commenced or 
continued under a mortgagee in possession. It 
may be that a mortgagee cannot, without 
special power conferred on him by the mort- 
gage agreement, demise any parcel of the 
mortgaged estate for a term which may exceed 
the duration of his own interest in the estate. 
The respondent, in the present case, however, 
did not rely on any such demise, but, • having 
occupied his holding as a yearly tenant, he 
claimed a right of occupancy by operation of 
law and not by grant, and the High Court held 
that his claim was well-founded and should 
prevail against the zemindar. HeerOO v. 
Dhoree, 2 N.W.P. 129. IR., 7 A. 586 = A.VV. 

N. 1885, 134, F.B.] 

(61)— Occupanev, Right of — Nij-jote —Act 
VIII iB.C.) of 1869, s. e-Act X of 1869, 
s. 6.—The nij-jote land referred to in Act VIII 
(B.C.) of 1869, s» 6, as larid in which a right of 
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occupancy cannot be acquired, is land which- 
is the nij-jote of the zamindar and not that 
which is merely ihenij joie of a sarbarakar hold¬ 
ing under the zamindar. OBHOY CHURN 

Mohapattur V. Kanye Rawut, 1 C.L.R. 

394. 

(62) —VIII (B.C.) of 1869. s. 6-Lease 
for term—Provision for re-eniry-Occupancy 
rights. The mere fact of a lease being granted 
for a particular term does not preclude the 
accrual of the occupancy right given by s. 6 of 
Act VIII of 1869 to a ryot who continually 
occupies for more than 12 years. The fact that 
there is an express provision for re-entry by 
the lessor would not affect the accrual of the 
right. (16 W.R. 114, F.) A right of occupancy 
already acquired cannot be destroyed by the 
grant of such a lease. MUKHTAR BAHADUR 

V. Bhojraj Singh Chowdhry, 9 C.L.R. 143 . 

(63) —X of 1859. s. 23. cl. 6—Waste lands 
brought under cuUivation—Right of zemindar 
—Right of occupancy. —If the land in suit waS’ 
for the first time brought under cultivation by 
the ryot, it cannot be viewed as the zemindar’s 
seer land, nor can the former be held to be a 
mere shikmee cultivator incapable of acquiring 
a right of occupancy in the land. JHUGRO v. 

Lautoo Pandey, 1 Agra, Rev.. 32. 

{64.)—Ryotee lands — Cultivation and ticca 
lease—Occupancy right—Act X of 1859, s. 6— 
Merger.—k person held ryottee lands alternate¬ 
ly as cultivator and ticca lessee or farmer 
continuously for about 50 years. Held that 
his cultivation for broken periods cannot 
deprive him of his occupancy right under s. 6, 
Act X of 1859. Held also that, when the person 
took the lease, his possession as cultivator did 
not merge in that of the higher title. 

Mokoondy lall Doobey' v. l.g. Crowdy 

17 W.R. 274. [R., 10 C. 45,} 

(65) Aeguisition of occupancy-right in a 
holding by a temporary lessee of the village- 
occupancy right--Merger---Yfhen the temporary 
lessee of a village purchases an occupancy-bold¬ 
ing within the village, during the term of his 
lease, the occupancy, right is not extinguished,, 
but mures to his benefit even on the expiry of 
his lease. Ramrup MahtO v. H. MANNERS 
4 C.L J. 209. [R.. 13 C.W.N. 664 = 4 Ind. Cas. 
631.] 

(66) -^cf VIII (B.C.) 0/1865, s. 15—TenanCs 
right of occupancy—E^ect of Act —The right of 
occupancy of a tenant was not avoided by the 
operation of s. 16 of Act VIII of 1665 (B.C.). 

Emam ali Mestory V. ator ali Khan, 22 
W.R. 133. 

(67) — Bight of occupancy-^ Acquisition—Period 
of possession—Computation — Act X of 1859,. 

5 . 6. — Under the provisions of s. 6 of 

Act X of 1859, a tenant acquires a right of 
occupancy when he remains in possession for 
12 years. In computing the period of 12 years, 
the tenant is entitled to bring into account- 
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-2.—Acquisition of Right— continued, 

the period during which he held the land 
undot the lease or pottah. HOOBA Khan v. 
Mansub ALI, 3 N.W.P. 37. 

(68)—X of 1859, s. 4, presumption under, 
appLicahility of—Reg. VIII o/ 1793—Suii for 
enhancement—Infirmity in defendant's title .— 
It is probable that the words, “whenever in 
any suit under this Act,” in s. 4 of Act X of 
1859 are not intended to limit the presumption 
under the section to cas^es under that Act only. 
But even if the presumption does not, in fact, 
in terms apply to suits other than those under 
Act X, yet it would not be wrong on the part of 
a Court, in a suit under Reg. VIII when deter¬ 
mining the question from what length of time 
the paymenc of a fixed rent should have been 
made so as to draw the inference that payment 
at such rate dated back to, or had its origin 
before, the Permanent Settlement, to follow 
the rule laid down in s. 4 of Act X of 1859. 
Assuming that a defendant in a suit for en¬ 
hancement of rent has failed to prove anything 
except that he has held the land in question 
for more than 20 years at a fixed rent, and that 
he has been recognized in the receipts granted 
to him as a holder of a fixed tenure, yet, where 
there is no evidence on the part of the plaintiff, 
there would be nothing on which a decree in 
favour of the plaintiff could be based, though 
there may be some infirmity in the defendant’s 
title. DUKHINA MOHUN ROY v. KUREE- 
MOOLLAH MOOKTEAR, 12 W.R. 243. 

(69) — Putnee talook—Sale under Reg. VIII of 
1819 —Ryotee jote—Ejectment—Fifteen years 
receipt of rent — Waiver, —The defendant was 
the purchaser of a putnee talook brought to sale 
under the provisions of Reg. VIII of 1819, and 
the plaintiff was an inferior holder whose jote 
or tenure in its entire terms had been declared 
not to be valid as against the right of the 
auction purchaser. On the defendant’s appli¬ 
cation to the Collector under 3. 25, Act X of 
1859, the plaintiff was ejected on the ground 
that he had not a right of occupancy against 
the putnee t ilookdar. In a suit by the tenant 
for possession of the jote or the tenure, it was 
held that, whether the plaintiff’s holding was 
a ryotee jote or an intermediate tenure, ho was 
not liable to eviction, but only to enhancement 
of rent. If it bs a ryotee jote, as defendant's 
purchase toe k place 15 years before suit, he 
was protected by s, 6 of Act X of 1859, and had 
a clear right, of occupancy as against the defend¬ 
ant. If it be an intermediate tenure, then, 
considering that the defendant for 15 years 
without objection received rents from the 
plaintiff at the old rate, ho must be considered 
to have waived any rights which he might 
have had under cl. 2, s. 11 of Reg. VIII of 1819, 
to eject the plaintiff at the time of the purchase 
of the putnee talook. WOOMANATH ROY 
CHOWDHRY v. ROQHOONATH MITTER. S 
W.R. Act X, Rul. 63, 

(70) —Act XXV of 1857 —Confiscation of 
EemindaPs rights for rebellion—Effects on 
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growth of right of occupancy by tenant .— Confis¬ 
cation of a Zemindar’s rights under Aot XXV 
of 1857, will not operate to interrupt the growth 
of a right of occupancy olaimed by a tenant. 
SHEO RAJ SINGH v. MR. W. P. LEGQB, 3 
Agra 293. 

(71) — Acquirement of occupancy rights. — 
There is nothing to prevent a saranjamdar or 
inamdar from acquiring occupancy rights 
daring the continuance of the scitanjam or inatn. 
GANPATRAV TRMIBAK PATWARDHAN V. 

Ganesh Baji Bhat. 10 B. 112. 

(72) — Claim to status of occupancy tenancy^ 
Predecessor not taking any steps — Effect-^ 
Punjab Tenancy Act, 1887, s. 5.—The fact 
that the predecessor in title of a tenant took no 
steps to claim a higher status does not prevent 
such tenant from claiming the sfafus of ocon- 
panoy tenant under s. 5, provided he could 
make out the conditions and requirements of 
that section for the acquisition of such a status. 
Bahadur v. Dul Chand, 3 P.R. 1893. Rev. 

Punjab Tenancy Act, 1887, ss. 5 (II (a), 
11. 22 (2) — Status of tejiants under Act of 1868 — 
Rights under the new Acf.—Where there are 
facts to show that the predecessors in interest of 
a tenant were nccupanoy tenants under s. 5 (1) 
of the Act of 1868 on the date of the passing of 
that Act and nothing happened in the mean¬ 
while to deprive them of such status, he was 
considered to be a tenant under s. 5 (1) (a) of 
the Act of 1887. AHMAD Yar v. MuHAMM.\D 
Baksh, 12 P.R. 1896, Rev. 

(74) —Pun/a6 Tenancy Act, 1887, s. 5 (1) (c) 
—Status of tenant—Old and new Ac/s. — The 
new Tenancy Act confers the status of an occu¬ 
pancy tenant as well upon the persons settled 
by the founder of the village as a cultivator 
therein as upon bis representatives, while the old 
Aot only conferred it upon his representatives* 

NuR-uti-LAH v. Sharif Mian, 7 P.R. 1890, 
Rev. [F., 2 P.R. 1891, Rev.] 

(75) —Punjab Tenancy Act, 1887, ss. 5, 6 — 
Right of occupancy —Entry in Settlement record 
— No sanction of Government—Effect of such 
entry — /(drnission as tmant^at-xoill—No bar to 
claim .— Where a person bad not settled along 
with, or been settled by, the founder but was 
paying rent for the land, he or his successor in 
titlo could not c'aim ocoupauoy rights under 
6. 5, Punjab Tenauoy Act- Where an entry as 
to the status is not made in the record sanc¬ 
tioned by the Local Government, such status 
could not be olaimed under s, 6 of the Punjab 
Tenancy Aot. But the entry would operate as 
an agreement, to confer suoh rights under 
s. 111. The circumstance that a claimant had 
made an admission before 1887 that he was 
a tenant-at-will will not prohibit him from 
proving his claim to ocoupanoy rights. OHIRAQ 
v. MIRZA, 4 P.R. 1896, Rev. [Appr,, 10 P.R. 
1901 = 44 P L.R. 1901] 

{lG>)—Ejectmeni~^Plea of occupancy rights 
WroTigful autefton—Onus of proo/.—In a suit 
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2. Acquieition of Right— continued- 

by the zamiodar to eject a ryot where the ryot 
sets up a tight of occupancy on the ground that 
his possession as a ryot extended to a continu¬ 
ous period of twelve years, and it was found 

that as the result of the litigation between the 

zamindar and the ryot, the ryot was evicted 
and then got possession, and thus there was a 
break of some months in the possession of the 
ryot during the period, held that, if the eviction 
by the landlord were wrongful, that would not 
be such an interruption of the ryot’s possession 
as would prevent him from acquiring a right 

that it was for the ryot to 
show that the eviction was wrongful. Maho- 
MED GAZEE CHOWDHRY v. NOOR MAHOMED, 
24 W.R. 324, [i?., 12 G. 82, 25 B. 115.],d;*ia3 

^^^)~~^o.ndloYd Q,nd tendui—Grant of perma' 
nent occupancy-righte to community—Express 
or implied surrender of the right—Burden of 
^oof Sub-division of lands by grantees — 
Variation in extent — Presumption- — Where 
permanent occupancy-rights have been granted 
to certain individuals for the benefit of a 
community to which they belong, the onus of 
proving an express or implied surrender of 
such rights lies on the party affirming it. The 
sub-division of the lands and even the sur¬ 
render of a portion thereof by the grantees will 
not be inconsistent with the latter continuing 
to hold the lands in their occupation on the 
terms of the original grant, i.e., by right of 
permanent occupancy, although community of 
interest may have ceased as between them¬ 
selves. If the same lands had been held by 
different persons in different years, this would 
be prima facie evidence of tbe tenure being 
inconsistent with the continuance of the rights 
under the original grant. Material variation 
m the extent of the lauds held in each year 
might lead to the same inference, though it 
might also be explicable on the ground that 
the pattas for eaoh year were only for the 
extent cultivated during the year. VEDUS.4MI 
Tevar V. AROKYA Udayan, 15 Ind. Cas. 119. 

(78) —Hereditary cultivators —Facts and cir¬ 
cumstances establishing right and status—Long 
possession of re claimed waste land—Payment 
Q>t revenue rates. —In this case, the question 
was whether the plaintifis were entitled to the 
status of hereditary cultivators. The facts were 
that they had come to the village along with 
the proprietary body, that they had reclaimed 
the land from the waste and occupied it 
uninterruptedly from generation to generation 
ever since, that they had paid for a long time 
at only revenue rates, that afterwards, when 
the rents of the cultivators were raised, they 
were assessed at a rate considerably less than 
those paid by the non-hereditary cultivators of 
the village, and that one of the lumbardars 
had accepted a mortgage of a certain quantity 
of their land. The Chief Court held that these 
facts proved the hereditary status and rights of 
the plaintiffs. SOOKHBE RAM v. Urjun, 58 
P-R, 1869. 
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{79)—Long coritinued possession—Hereditary 
occupancy—Setting up inconsistent or contra¬ 
dictory claims—On review from 34 P.R. (1^67) 
--Considering the uncertainty and imperfect 
character of proprietary right in the Punjab 
before annexation, it is perfectly possible for a 
person to claim the proprietary right of bis 
land, on insufficient grounds, without any idea 
of fraud, but only with a wrong conception of 
his own position. NotwithsUnding such a 
claim, he might still beaheredi nry cultivator, 
and it would be wrong to h-M that such a 
cultivator was precluded from establishing his 
right to hereditary occupancy on tbe ground of 
bis being in the position of one allegans 
contrariae The observation in 34 P. R, (1867} 
about long possession may also be misunder¬ 
stood. While it is perfectly true that long 
possession on the part of a cultivator of itself 
confers no right of hereditary occupation, still 
it is often annexed to circumstances which, 
combined with the long occupation, would 
aflord good and sufficient ground for the right, 
and the Court accordingly must not be under¬ 
stood to express an opinion that such circum¬ 
stances do not require notice, or may be 
disregarded. PURSOTUM Dass v. RymuLL 
81 P.R. 1867. 

W)—Hereditary cultivators—Entry in settle¬ 
ment record not conclusive.—In this suit for 
ejectment by the proprietors, the defendants 
pleaded long occupancy. It appeared that they 
were recorded at settlement as tenants at will 
But there was nothing to show that they were 
aware of such entry. The evidence showed 
that they were of the same caste or extraction 
as the plaintiffs and had held the land in suit 
for several generations without paying any rent 
i.e., anything more than the bare revenue and 
cesses. Held that, on these facts, the defend¬ 
ants were entitled to a right of hereditary 
occupancy. LAB SINGH v. WUZEERA 114 
P.R. 1868. 

{Q\)—Hereditary cultivator—Occupation for 
more than 20 years—Time cures defect in title.— 
Suit to be declared the hereditary cultivator of 
certain Und. The lower Court decreed against 
the plaintiff on the ground that though he had 
occupied it for more than 20 years, he was not 
the son of the original owner but was only 
related to him as a relation five generations 
removed. . Held, that the Court below was 
wrong ; the fact that twenty years had elapsed 
bad cured any defect which may have originally 
existed in his title. NUTHA v. Prem Sinqh 
40 P.R. 1868. 

{Q2)—Lessee dispossessed of land—Suit for 
ejecting the dispossessor—Defendant's plea of 
being the original ryot of the land—Defendant's 
right of occupancy to be decided.—Plaintiff sued 
to recover possession of certain lands alleged to 
have been leased to him by a sezawal acting 
under the orders of the zamindar. It was found 
that the lease was actually granted and the 


1755 


THE AI*L INDIA DIGEST. 


1756 


Right of Occupancy —continued. 

-2.— Acquisition of Right — continued. 

plaintifl who bad obtained possession there* 
under bad been ousted by the defendant. The 
defendant pleaded that he was the original ryot 
of the land, that the village was let in farm and 
that the zemindar bad no right to oust bim< 
The High Court held that the lower appellate 
Court was wrong in having rejected his plea on 
the mere ground that the defendant had not 
proved a hereditary tenure, because no such 
issue had properly arisen ; the real question was 
whether the defendant bad any right of occu¬ 
pancy, for, if he had, he could not be turned 
out by plaintiff. The case was therefore 
remanded for a distinct finding whether the 
defendant had any such right of occupancy. 

Motee Roy v. Nadur ali Khan, 6 W.R. 
180. 

(83) — Right of occupancy — Relinquishment — 
Lease. —A right of occupancy can bo acquired 
by a person in possession under a lease from 
another having a permanent transferable into* 
rest in the land, if the other requirements of 
law are fulfilled. In the absence of words in 
the pottah, under which the lessee bolds the 
land leased, prohibiting the acquisition of such 
a right, the fact that the pottah reserves an 
annual rent year by year would not be sufficient 
to deprive him of that privilege. RUGOONATH 
SONAR v. MOKOOND DASS. 23 W.R. 213. 

(84) — Holding for several years by ryot and 
his predecessor in title—Right oj occupancy^ 
Zemindar not competent to oust except by due 
course of law. —This was a suit by a ryot 
against his zemindar, and .another claiming an 
intermediate right in the land through him, to 
recover possession of his holding, from which 
he alleged himself to have been dispossessed by 
the third party, and for damages for the pulling 
down of his house. The lower appellate Court, 
finding that the plaintiff and bis father before 
him had held this land as their jote for very 
many years, decided that the Zemindar could 
not dispossess him by giving his land to a third 
party and restored him to the possession he 
sought. It was contended on second appeal 
that, as the plaintiff bad not proved the mou* 
roseo nature of his tenure, the zemindar was 
justified in bestowing the land on another. 
But it was held that, as the plaintiff and his 
father had together held the land for many 
years, a right of ccoupanoy had been created 
which prevented the zemindar from ousting his 
tenant, except by duo course of law. NiM 
CHAND BOUOOAH V. Mooraree Mundal, 
8 W. R. 127. 

(85) — Decree between Zamindars — Right of 
occupancy— Estoppel. —A decree in a suit bet¬ 
ween Zemindars cannot shut the mouth of the 
ryot and prevent him from stating the facts as 
to the time when the formation of the land 
occurred and when his occupation commenced. 
The mere fact that the person to whom he for 
some years paid rent had no title cannot take 
away from him the character of a ryot or 
prevent him from counting those years in the 
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time necessary to give him a right of occupancy 
under Act X of 1859. 8YUD AMEER HOSSEIN 

V. Sheo SUHAE, 19 W. R. 338. [F., 3 0. 

560.] 

(86) — Suit for ejectment—Person succeeding 
ryot having right of occupancy—Right of such 
person to acquire right of occupancy. —A ryot 
who had a right of occupancy to certain land 
having died, his nephew was allowed by the 
landlord to retain possession of the land for 11 
years. Held, in a suit for ejectment by the 
landlord against the nephew and his son, that 
as the defendants were allowed as a matter of 
fact to succeed to the bolding, and were not 
shown to have acquired it otherwise than as the 
heirs of their predecessor, they must be taken to 
have inherited it from him by the consent of 
the landlord, and to have acquired in it, if they 
did not inherit, aright of occupancy. MUSSA- 
MAT HUKEEM-OON-NISSA v. BHOORIA, 5 N. 

W. P. 23. 

(87) —Occupancy rip/if-JPossession by tenant 

of excess land — l^ature of his right in such land. 
—Where rent has been received by the zemin¬ 
dar, not the original rent which was fixed by 
the Jumabundee for the land then held, but 
for the whole land in the tenant’s possession, 
the whole tenure, which was clearly one tenure 
and held as such, is subject to a right of occu¬ 
pancy as a whole, or else it is not subject to 
any right of occupancy as to any part of it. 
When the whole land is held by the tenant for 
more than twelve years, he acquires a right of 
occupancy in it. If, on the other hand, it 
appears that within twelve years the tenant 
has been allowed to take possession of fresh 
lands and the parties intended to create a new 
tenure by such addition, then, it must bo held 
that, as regards the whole, a right of ocoupanoy 
has not been acquired, although a portion 
thereof may have been held for more than 
twelve years. Amar Chand LAHATTA v. 
BukshEE PYEKAR, 22 W.R. 228. [R.. 6 C. 

L.J. 149.J 

(88) — Lease for definite time—Possession after 
expiry of lease - Right of occuparicj/.—Where, 
notwithstanding the conditions in a lease that 

! the landlord was at liberty after the expiry of 
I three years to put an end to the lease, and 
enter into a settlement with others regarding 
the property leased, the tenant continued in 
possession even after the expiry of three years 
by paying rent as before, held, that under the 
circumstances there was nothing in the stipu¬ 
lation itself whioh operated to negative or 
destroy the tenant’s right of ocoupanoy. 

Shaikh Eradutoolah v. Shaikh Maho- 

; MED ADI, 25 W.R. Hi, 

(89) — Cultivators—Right to crops—Right of 
occupancy^ —The lower appellate Court decreed 
that the defendants should pay the plaintiff the 
value of certain crops raised upon the lands in 
suit, merely because it was of opinion that the 
plaintiff had cultivated the land last year, and 
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by that cultivation, had produced the crops, 
and that such crops had been taken away by 
the defendant. Held that the plaintiS would 
have no right to recover the value of the crops 
from the defendant, unless he either had good 
right as against the defendant to occupy and 
cultivate the land or had been led by the 
conduct of the defendant to suppose that he 
had such right. The lower Court was wrong 
in having declined to enquire into the title by 
which the plaintiff cultivated the land in suit. 
If the plaintiff had been cultivating the land 
even for a year to the knowledge of the defend¬ 
ant, that would give him a right as against 
the defendant to tbe produce of the lands, even 
though he (the plaintiff) might not be able to 
make out a title to the occupation. Obhoy 

Churn sein v. ram Huree Odhikaree. 

lOW.R. 300. 

(90) —Occupancy-right—Occupation of holding 

on death of holder by his legal heir—No new 
arrangement effected—Right to possession as 
against zemindar, —Where, on the death of an 
• occupancy-holder, his legal heir succeeded and 
was permitted by the zemindar to hold the land 
for about six years without any new arrange¬ 
ment, such heir v^as entitled to recover the land 
as against the zemindar, his occupation being 
presumed to have been regarded as a continua- 
Mon of the right of occupancy already acquired. 

Brijbhookun v. bhyrow Dutt, 3 Agra 
240. 

(91) — Right of occupancy — Limitation — 
Absence in transportation. —By adverse holding 
for more than twelve years, a tenant gains a 
right of occupancy as against his predecessor, 
oven if the latter’s absence has been involun¬ 
tary in consequence of transportation, there 
being no exception in the Limitation Act with 
Mgard to plaintiff’s absence from such cause. 
DOMUN v. SUDUNKOOIiAT, 1 B L.R. S.N. 

25 A. 

^ (92)— Pottah with term for fixed rent, whe¬ 
ther amounts to evidence against right of occu¬ 
pancy. —The finding in this case was that the 
tenants held a right of occupancy although 
their pottabs happened to contain a certain 
term for which the rate of rent was fixed. It 
was sought to be contended that the mention 
of the above term was of itself evidence that 
there was no right of occupancy, but the High 
Court held that though, under some circum¬ 
stances, especially at the commencement of a 
new contract, a specification of a term may 
lead to the presumption that the landlord 
has a right of re-entry at the end of it, yet, in 
the present case, the tenants having been found 
to be ancient tenants, the term stated in their 
pottabs could evidently have reference only to 
the rate of rent fixed by those pottabs. BABOO 

Nund Lal Singh v, Rumun Singh, 6 W.R. 

Act X, Rul. 38. 

(93)— Right of occupancy—Long possession — 
Burden of proof — La^lord and tenant. —Mere 
length of tenure for any period will not give a 
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occupancy to a raiyat, who 
has been let in as a tenant from year to vear Tf 
the tenants rely on a right of occupancy! creat- 
ed after the instrument which let them in 
possession, then it lies on them to prove the 
grant, oral or written, of such right, or circum¬ 
stances from which such grant could be legallv 
presumed. Thiagara.ja v. Giyana Sam- 

BANDHA PANDARA SaNNADHI 11 M 77 ffi 
M.H C. 164. 5 M 345, Di.c. L [Appr 8 C 
W.N 515. P.O. : i?.. 27M. 29l. P.C.l 14 M L 
J. 200 : D., 16 M. 137, 16 M. 271.] 

^ to acquire occupancy right— 

Conditions under which failure happens—k 
right of occupancy in certain land cannot beac- 
quired by a person where he himself does not 
occupy the land for 12 years, nor was it the oc¬ 
cupation by him for a like period of land which 
he had inherited from his father or any other 

23 W.R. CHUNDER ROY v. GORDON, 

proof of.-V^hen the right of possession, or the 
right to continue m possession, is proved to have 
arisen under a written instrument, which does 
not provide for right of permaneot occupancy 
then the right to possession must, prima facie 
follow the terms of the instrument, in the ah’ 
sence of any subsequent agreement Mere 
length of tenure for any period will not give a 
right of permanent occupancy to a raiyat, who 
has been let in as a tenant from year to vear 

THIAGARAJA V. Gnanasa.mbantha. Subra- 
mAnya V. Gnanasambantha, 7 M. 374. 

{9&)—Home-farmlands, Incidents of—Occu 
pancy rights.—If the lands held by the tenants 
are what are known as “home farm” lands of 
the zemindari, they are lands which accord 
ingly to a very general custom of the country 
the zemindar reserves for his own cultivation 
when he thinks fit to resume them and on 
which a right of occupancy does not accrue 
The zemindar, when he Jets such lands, has 
ordinarily a right to resume them at the end 
of any agricultural year, on giving due notice 

Venkatagiri Zemindar v. R.aghava, 9M* 

*(97)—Bengal Tenancy Act, 1885. s. 181 — 
Ghatwali landSf whether occupancy rights can 
be acquired in.—The question in'this appeal 
was whether occupancy rights could be success¬ 
fully acquired in Ghatwali lands Held that 
upon principle, having regard to the nature 
of lands under Ghatwali tenure, and in view of 
s. 181 of the Bengal Tenancy Act, the acquisi¬ 
tion of occupancy rights in such lands is incon¬ 
sistent with the incidents of such a tenure 

Upendra Nath hazra v. Ram Nath Chow* 

DHRY, 33 C. 630. (1 C.L.J. 133. R.) 

{9Q)—Permissive possession—Act VIII (B C) 
of 1869. s. 6 Land '. —Mere possession of a 
permissive character, and without any right 
whatever, cannot confer any occupancy-right 
The words “cultivated or held’’ in s. 6, Act 
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VIII of 1869, would have the effect of excluding 
lands occupied exclusively by buildings. The 
occupation intended under that section is occu¬ 
pation of land which is the subject of agricul¬ 
tural or horticultural cultivation, or used for 
purposes incidental thereto, and does not in¬ 
clude land exclusively used for dwelling-houses, 
buildings, &c. MOHUR ALI KHAN PATHAN V. 

Ram Ruttun Sen, 21 W.R. 400. 

— Right of occupancy, how acquired — Ben^ 
gal Act VIII o/ 1869, s. 6.— Occupation by ryot 
as malik — Effect. —It is only the holding of the 
father or other person, from whom a ryot, in¬ 
herits, that can be deemed to be the holding of 
the ryot, within the meaning of s. 6 of Bengal 
Act VIII of 1868; the occupation by the prede¬ 
cessor in title is not such an occupation as 
will create in the holder of land any light of 
occupancy. [R., 8 C.L.J. 533 ] The period of 
occupation of land by a ryot as malik cannot 
count towards the acquisition of occupancy 
right; such a right must be acquired against 
somebody else and cannot bo acquired against 

oneself. Lal Bahadur Singh v. Solano, 
10 C. 45=12 C.L R. 339. [R-. 3 C.L.J. 533.] 

i^OO) -Non-payment of rent—Act VIII (B.C.) 
of 1869, ss, G, ‘22— Rent-free holdingA person 
wbo is in possession of land without paying 
any rent is not entitled to the protection of ss, 6 
and 22 of Act VIII ofl869, even on the ground 
of a right to hold the land rent free. LALEE 

Krishna Deb v. shashonee Dassee, 25 
W.R. 42. 

(101) —Ocewpafton or cultivation as trespasser 
—AcfKof 1859 —Ocewpafton for twelve pears.— 
An occupation as a trespasser or a cultivation 
by a trespasser could not confer a right under 
Act X of 1859 and it could not be taken into 
account in considering whether such tres¬ 
passer had occupied as a ryot for twelve years. 

Sheikh Peer bux v. Sheikh meahjan, 
W.R. F.B. 146, 

(102) —TVAo camio^ acquire—Act X o/ 1869, 

s. 6, Those who had no possession of lands of 
which they had boeu dispossessed as ryots, or in 
any other ecuse than as middle men receiving 
rents from the actual ryots of the land, not 
coming within the purview of s, C, Act X of 
1869, cannot acquire any rights of occupancy. 

GOPEE Mohun Roy v. Sibchunder Sen, 
1 W.R. 68. 

{103)—Cultivating ryot, sub-teyiant of, right 
of occupancy cannot beacquired by,—The defend- 
ant-appellant argued in this special appeal 
that, if the lower appellate Court had enquired 
and found that the plaintiff was holding under 
a higher and better title than a more right of 
occupanoy, the appellant, though a sub-tenant, 
would bo entitled to plead that ho had, by 
reason of 12 years’ occupancy, acquired a right 
to continue to occupy. The High Court, how¬ 
ever, held, that the lands in dispute having 
been found by the Courts below to bo parts of 
a jote purchased by the plaintiff, and the 
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defendant, being a sub-tenant of that joti 
holding at will, could not, as a sub-tenant of 
a cultivating ryot, acquire any right of 
occupancy. KETAL GAIN v. NADUR MIS- 

tree, 6 W.R. 168. 

1104) — S, 6. Act X of 1859— Right of occu-’ 
pancy by sub-lessee. —Under s.6, Act X of 1859, 
a sub-lessee from a ryot having a right of 
occupancy acquires no right of occupancy for 
himself MR. D. N. GILMORE v. SURBES- 

suree Dassee. W.R. 1864. Act X. Rul. 72. 

{James Hills v. Issur Chose, W.R. F.B. 148, F.) 

(105) — Occupancy right—Sub letting of— 
Rights of lessee—Act X of 1859, s. 6.—Where 
a person has a right of ocoupancy, another 
could not acquire the same right by any sub¬ 
letting from him, regard being had to the 
provisions of s. 6, Act X of 1859. Queere : — 
Under what circumstances will a person forfeit 
bis occupancy right by setting up an adverse 
title. UNNOrOORNA DOSSEE v. BADHA 

Mohun Pattro, 19 W.R. 95. [Cons., 2*2 
W.R. 520.] 

(106) — Act X of 1859, s- 6—Sub-lessee under 
occupancy ryot—Holding over for more than 
twelve years—Plea of acquisition of occupancy 
right. —In the case of lauds sub-let for a term 
by a ryot having a right of oooupanoy, the sub¬ 
lessee, who holds over for more than twelve 
years after the expiry of the term of bis sub¬ 
lease, cannot plead that be has under the 
twelve years’ rule acquired an occupanoy 
right, under s. 6. Act X of 1859. JUM- 
MEEUTTUNNISSA BEBEE V.NOOR MAHOMED, 
W.R. 1864. Act X, Rul. 77. 

(107) — Occupaficy right—Creation by sub¬ 
lease from ryot. —No right of occupanoy is 
created by a sub-loaso from a ryot having a 
right of ocoupancy. MOULVIE ABDOOL 

JUBBAR v. Kalee Churn Dutt, 7 W.R. 81. 

(108) — Holding for twelve years—Sub-lease — 

Right of occupancy. —A ryot does not acquire a 
right of ocoupancy, if the land which he has 
been cultivating has been sub-let to him for a 
term, or year by year, by a ryot having a 
right of occupanoy. NIL KOMUL SEIN v. 
Danesh Shaikh, 15 W.R. 469. [F., 19 

W.R. 95.] 

(109) — Under-raiyat and occupancj/ right,~— 
An under-raiyat is not a raiyat within the 
meaning of the Bengal Tenancy Act and 
therefore cannot acquire any right of occupancy. 

Rabiram Das v. Uma Kanta Ohucker- 
BUTTY, 2 C.W.N. 238. 

(110) — Occupaticy right—Ijara by — 
Doctrine of merger-Adverse possession .— The 
double character of a ryot and ijaradar is not 
inooDsistont, for the doctrine of merger does 
not apply in this country. Where a tenant 
with a right of occupancy took an ijara of the 
estate from the landlord with a covenant that 
** on the expiration of the lease I shall not hav^ 
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anything to do with the l^nda without a settle¬ 
ment.”/irZ i, that the covenant could b j held to 
apply only to the rights created by the lease, 
and that there were no wcr*ls in it importing an 
intention on either side to deal with pre-exist¬ 
ing rights of the tenant as ryot, if there were 
any. Held, further, that where a ryotee interest 
co-exists with a farming lease, the co-existing 
ryoteo interest is the same in extent and qua¬ 
lity at the en 1 as at the beginning, and if the 
tenant has no right of occupancy at the com¬ 
mencement of the lease, he cannot acquire one 
during its currency. THOMAS SaVI v. PuN- 
CHANUN Roy, 25 W.R 503. [F,, 10 C. 45-= 12 
G.L.H. 539.] 

(111) —5. 6, Act X o/ 1859 — of occu¬ 

pancy if can be acquired, under a farming lease. 

Under s. 6, Act X of 1859, a person acquires 
no title to a right of occupincy by holding 
under a farming lease which has expired. Mr. 

D.M. Gilmorw V Sreemunt Bhoomick. W. 
R. 1861, Act X. Rul. 77. 

(112) —Suburban lands let for building — 
Occupancy rights. —There is no authority for 
the proposition : “ that there may be rights of 
occupancy in suburban lands left for purposes 
of building, though these rights may not be 
cognizable under a law intended only for agri¬ 
cultural landlords and tenanis.” RakHAL 
Das addy v. Denomoyi Dehi. 16 C. 652. 
(8 0. 960, Expl. ; 12 W.R. 40i = 9 B.L.R. 
107 (N). R-'l. oti.) [R., 25 0. 896. F.B.. 9 C. 
W.N. 141.] 

(113) — Intruder into land cf absconding ryot — 
Additions or alterations to the budiing—Effect 
of as against s-imindar. —Where defendants 
without any right whatsoever have intruded 
into a building held by a ryot who bad since 
absconded, they cannot by making additions or 
alterations to the building acquire any right 
against the zimindar who is not shewn to 
have assentel to su:h additions or alterations, 

Kundhyee V. Saheb Zuman Khan, l Agra 
9, 


(114)— Act Xn/ 1859, 5 6, occupation for culti¬ 
vation protected by — O'^cupation mainly as 
dwelling house not within section. —The occu¬ 
pation intended to be protected by s. 6 of Act 
X of 1859, is occupation of land considered as 
the subject of agricultural or horticultural 
cultivation, and used for purposes iccidental 
thereto, such as that for the site of the home* 
stead, etc. It cannot therefore be deemed to 
include occupation, the main object of which 
is the dwelling house itself, and where the 
cultivation of the soil, if any there be, is 
entirely subordinate to that. Kalee KISHEN 
Biswas v. Sreemutty Jankbe, 8 W.R. 250. 
[F., 12 W.R. 404. 9 B.L.R. App. 14 = 15 W.R. 
464, Note; Appr , 17 W.R. 151; Cons., 24 W.R. 
402; R., 9 W R 552,11 W.R. 231, 12 W R. 140, 
19 O. 489. 9 Ind. Gas. 804 ; D., lO W.R. 403 = 
2B.L.R.A.G. 93.] 

0, Yin—111 
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{nb)—S.e—Right of occupancy — Oocupa- 

tton/or over l2 years by erection of mud hot%e. 

Holding either a- a Knotfordar Isub-Jessee) or 
as a trespasser give<i no right of occupancy under 
8. 6 of Act X of J859. and the erection of a 
mud-house by such a tenant and dwelling there 
for more than 12 years aff-nd no presumption 
of acquiescence on tre part of the proprietor. 
ESHAN CHUNDEU Ghose V HURISH 
CHUNDER BaNEIUEE. 10 B.L.R App. 3 = 18 
W.R. 19. {F., 9 B.L.R 215 = 17 W.R. 550.] 

(n6)-^rZ X 0/1859. s. 6~Eight of occupancy 

-Posse^ston/or 12 years-Proof of payment of 

rent—Servant sposyesswn.-U^xc possession for 
12 years in the capacf‘yof a servant will not 
create a right rf occupancy under the provisions 
of e. 6. Act X of 1859. The only wny .n wS 
a person cat. take advantase of 12y.ars’ posses¬ 
sion will be by showing that he has paid rent 
during ihat period to his landlord. WOOMA 

Behara? 13 

Beofiuue Board Circular No. 
17 0/1856, construction and effect of—Cultivator 
with VI year s possession—Protection Jrom sum- 
mai y ejectment by Revenue Court Acquisition 
of permanent right of occicpancy —The N W P 
Revenue Board’s Circulir No. i? of 1856. pubIL 
shed in Appendix XXVI to directions to Collec- 

tors.cemiot ^ taken to Jay down as law that 
m the N.VV. Provinces, at that period, an un- 

interriipfed occupancy of twelve years would 
carry with it a right of permanent occuoanov 

Under the Notificaiirm, a cultivator who had 

had posPessiOD for twelve yenrs continuously was 

protected from nummary ejectment by the order 

of a Revenue Gourt. But the question of his 

title to a permanent right of occupancy was a 

question for the determination of the ordinarv 

Civil Courts in accordance with local custom 

until the enactment of Act X of 1859 That 

Actgave fixity of tenure, for some clas^^es of 

cases, to cultivators who had had twelve years* 

possession, but it was never in force ia the 

Delhi district, being one enacted after the 

transfer of that district to the Puniah 

JAIMAD V. KHUBI. 39 P.R. 1881. (C.A No 290 

of 1877, R ) [F., 18 P.R. lySo ; R p r 
1886.] ’ t^t.R. 

{l\H\-Pottnh granted for term—Holdina 
after years—Right of occupancy .-a ryot who 
has succe-siveiy held under pottahs granted onlv 
for terms of years, cannot, by holding under 
them for more than 12 ynars, acquire a right 
of occupancy. KEBUL MUHTOON v SHEIKH 
SUNNOO. 3 W.R. Act X. Rul. 80. [R ^ 

R. 556; D., 17 W.R. 62.] ^ 

nm-Lease-Prescriptive right of occupancy 

— Possession. — Where the lower appellate 
Court found that after the defendant had held 
the land under a lease, it came into the 
immediate possession of the Zemindar who let 

itto tbeplainti^ff and pve him possession. 

the plea raised by the defendant that he had a 



1763 


THE ALL INDIA DIGEST. 


1764 


Right of Occupancy —continued. 

-2.—Acquisition of — continued. 

prescriptive right of occupancy will not av^iii 
hin» utjloss he be able to get over the fact 
found hy the lower appolUle Court, or can show 
tb-it. the Zemindar had illegal possession of 
tbeiar)d. KUPRAM KaRMOKAR v. JUMEER 
POKAMANICK, 1 WR. 167. 

(l-20l — Person holding land without rent as 
trespasser, no prescriptive right of occupancy 
con he acquired by. — In this case, the question 
had to be decided whether the plaintiff’s 
vendor had such right of occupancy as could 
bo transferred by sale. Granting that he held 
possession of the land for more (ban 12 years, 
yet. it wts evident that he held it without pay¬ 
ment of any rent. The land in questioti was 
proved to have been part of the defendants’ 
estate, and the plaintiff's vendor could not 
plead prescription unless he had paid rent, 
whereat; heh.id been holding the lands as a tres¬ 
passer. and. as such, had no rights whatever. 
SHEfKn Ghol\m HYDRR V Ra.iah Poorno 
C llUNORR Rov, 3 W.R. Act X, Rul. 147. [R., 
3 W.R. 2SS.] 

(121) — Khxmiil lands let for a long term — 
Lease, from yar to y^ar—Right of occupancy- — 
A tenant docs not acquire a right of occupancy, 
in khamut land whicti has been first let to him 
for a term of years, and upon the expiration of 
that term was tacilly let to him from year to 
year. BHUGWAN Bh\OAT v. JuO MOHAN 
ROY. 20 W.R. 308. [F., 4 C.P.L.R. 65.] 

(122) —Rent Law—Kihmar land—Right of 
occupancy—Presumption. —The word “khamar” 
mentioned in s. 6 of the R mh Law refers to any 
parcel of land whether eultivaiei or unculti¬ 
vated, belonging to the z miindar, and which the 
zamind.ir chooses to keep m his own possession. 
Long possession in respect of kli^mar lands 
does not give a right of occupancy. There is 
no presumption in favour of a ryot from the 
fact of his having been ra 're than 12 years in 
possession of such land On the contrary, the 
presumption would be that be was in possession 
for a term or year by year as a tenant. II ho 
wishes to got rid of the limitation, it will be 
for him to show that he had made some arran¬ 
gement with the zemindar, which brought him 
witliin the category of or 1 inary ryots, and gave 
him a right of occuoiney HurLSH CHUMDRR 

DAMv. Gunga Dhuu BHUDDUO. 23 W R. 

but see. SH AIKH ASHUAF v. RaM KlSH- 
ORE Ghose, 23 W R. 233, supra. 

(123) — Land held underlease for fixed term 
—Right of occupxncy —Tenant by sufferance— 
Yearly tenant—Illegal ousting without notice- 
—No right of ocoupancy accrues while the 
land is hold under a pottah defining and limit¬ 
ing the period for which the land is to be held. 
[.Wof F., 17 W.R. 62 ] A tenant holding over for 
a number of years by suffdrAoco without pottah 
is a yearly tenant and is entitled to recover 
possession if illegally ousted without notice. 
But if he held unler a lease which has expired, 
ho may be turned out early the following year 
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without being entitled to relief, he being in 
facta mere trespasser. SADHOO JHA v. BhuP- 
WAN OOP\DHYA, 5 W.R. Act X, Rul. 17 = 1 
lad. Jur. N S. 75. 

(124) — of right—Occupation by 
virtue of lease for term of years —Beng. Act X of 
1859, s. 6.—A right of occupancy could not be 
ai'quired by occupation lor 12 years under s. 6, 
Act X of 1859, when such occupation has been 
by virtue of a lease granting a term of years, 
and during the whole or part of such occupation 
the terra had not expired- HURRISH (THUN¬ 
DER KOONDOO v. ALEXANDER, Marsh 479. 

(125) — Act X of 1959, ss. 6, 7 — Right of occu- 
pancy-Leases for fixed terms. —There is nothing 
iu the mere fact of a tenant having been in pos¬ 
session for over 12 years under a series of poffas 
each for a fixed term only, which gives him a 
right of ocoupancy und^r Act X of 1859. DA- 
M ANULLA SlItK \R v. MAMUDI N ASHIO, 3 B. 
L.R. A C. 178. 

(126) — Ticca lease — Assignment — Occupancy 
right — Act X of 1359, s. 6.—A ticcadar whois an 
assignee from the Zamindarand who cultivates 
land covered by the ticca lease, simply because 
of the opportunity afforded in his capacity of 
ticcadar, cannot under colour of that character 
alone, acquire rights adverse to the Zemindar. 
Such a person is excluded from the benefits ol 
s. 6, Act X of 1859, which gives the right of 
occupancy to one whooocupios as a ryot only. 
WOOMANATH TEWAREE v. KOONDUNTE- 
WAREE, 19 W R. 177. [R., 12 C. 32.] 

(127) — Right of occupaiicy —Tenure — Sale— 
ZamindaFs consent. —By the mere receipt of 
rent from a purchaser from a tenant having a 
right of occupancy, a zaraindar does not sanc¬ 
tion the sale to the purchasor, so as to give him 
a right of occupancy. GAUR LAL 3IRKAR v. 

Rameswar Bhumigk. 6 B.L-R. App. 92. 
[Rel. on. 7 C.W.N. 132.] 

(123)— Right of occupancy—Transfer of right 
— Tacking of possession—Act X of 1859, s. 6— 
Swif for contribution —Claim for interest —.4c< 
XXXIl of 1839 (/aferesf)— Demand. —The pos¬ 
session of the vendor could not be added to the 
pojjsession of the purchaser so as to give the 
latter a right of ocoupancy under s. 6, Act X of 
1859. It is immaterial that the Zamiadarc«m- 
sented to the transfer. The Interest Act, XXXII 
of 1839, docs not apply to oontributionsuits, and 
a demand, as contemplated by the said Act, is 
unnecessary to support a claim for interest. 

Hydbubuksh V. bhubindro Deb Cowar, 
13 B.L.R. 276, Note= 17 W.R. 179 [F., 22 

W-R. 98; App/.. 18 C.W.N. 118 = 4 Ind. Cas. 
331.] 

(129)— Act X of 1859, s. 6—Possesion obfain* 
ed by fraud.—Possossioxi obtained and oootinu- 
od by fraud is not possession within the mean* 
ing of Aot X of 1859. BHOOBUNJOY A0H\IUBR 

V. Ram Narain GhowdRry, 9 W.R. 449. 
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(130) — Suit ior declaration—Cause of action 
— 2^0 allegation of injury .—The suit was for a 
declaration of the plaintiS’s right to possession 
of certain laud as an ojoupiacy tenant, and to 
set aside certain alleged fnudulent talooki pot- 
tahs. There was no allegation that the plain¬ 
tiff was disturbed by any act on the part of the 
defendant. Held that the suit would not lie. 

UDAi Chandra Mqndal v. ahmedulla.7 
B.L R 616.Note = 12 W.R. 467. [i^., 7 B.L.R. 
614 = 15 W.R. 421.] 

(131) — Act X of 1859, s. 6— Land nr.f held 
under pottah nor paying rent—No right of occu¬ 
pancy claimable .—Defendant claimed a right 
of occupancy lu certain beegahs of land for 
which it had been found that he held no potcah 
and paid no rent, but of which he merely alleg¬ 
ed he had secured and held possession. Held 
that defendant did not como within the provi¬ 
sion of s. 6, Act X of 1859, which lays down 
that “every ryot who has held land for a period 
of twelve years has a right of occupancy in the 
land so held by him, so long as he pays the 
rent payableon accountof the same.” Defend¬ 
ant appeared to have secretly posse.-ssed himself 
of the land and continued without ptying any 
rent for it. He was not. therefore, in a posi¬ 
tion to claim any right of occupancy iu the 
land. GOREEB MUNDUL v BHOOBUN 

Mohun SEIN, 2 W.R. Act X, Rul. 85. 

(132) —Act X of 1859, s. 6— Lease of trees in 
orchard — Suit by Ifi’ssor for possessio/i of orchard 
■*— Lessee's claim to right of occu,pancy whether 
maintainable. — Where a lease entitled the 
lessee only to the produce of the trees in the 
orchard, and not to cultivate the land, the 
possession of the trees by the lessee, for more 
than 12 years, would not be a holding of the 
land within the meaning of s. 6 of Act X of 
1859, 80 as to confer on him a right ol occu¬ 
pancy in the land. ROOKMIN KOOER v. 

Eukshbe, 5 N.W P. 155. 

(133) —rlcf X of 1359—Land under customary 
^rove tenure —Kastkari lands within scope of 
s. 6.—In this case, the High Court held that 
the lower appellate Court was in error in hav¬ 
ing ruled that lauds held as a grove upon terms 
long customary in the country would be subject 
to the provi^ions of s. 6 of Act X so that by a 
occupancy thereof for over 12 years a right of 
occupancy can accrue. The provisions of the 
said s- 6 were intended to apply and have al¬ 
ways been construed as applying to kastkari 
land, PiRTUM KOORMY v. BHIKAREE, 2 N. 

W.P. 364. 

(134) - Tank—Lease of land with tank there- 
on— Right of occupancy — Sale of lessee's tenure 
—Rights of purchaser. —Where land is let for 
cultivation and there is a tank upon it, the 
tank would go with the land ; and if there is a 
right of occupancy in the land, there would be 
a right of occupancy in the tank as appurtenant 
to the land. But where the tank is the princi¬ 
pal subject of the lease, only so much land 
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passes with the tank as is necessary for it, 
namely, for the banks. There cannot be ft 
right of occupancy acquired in such a tank. A 
lease of such a tank is interminable on the sale 
of the Jes.see’s tenure for arrears of rent, and 
then the operiiion of the law would be to give 
to the purchaser the property freed of the lease. 

Nidhi Krishna Bose v. Ram Doss 8en 
20 W.R. 341 [ExpL, 8 C.W.N. 80i = 3ic’ 
937.] 

(135) — Tank used for rearing of dsh — 
Tank no appurtenant to land - Act X of 
1359, ss. 6, 23, cl. 4.— Where a tank ap¬ 
pears to be used only for the preservaLioo and 
rearing of fish, and it does not appear to have 
formed part of any grant of land or that it can 
in any way be considered as appurtenant to any 
land, the provisions of Act*X of 1859 with 
respect to acquiring a right of occup.inc) do not 
apply to such tank. SIBU Jelya v. GOPAD 

Chandra ciiowdhry, 13 B L R. 423 Note 
= 19 W.R. 200. [_n , 21 W.R. 386 = 13 B.L.R.. 
416, 8 C.W.N. 804 = 31 C. 937.] 

(136) — Right of tenant-at-will in occtipancy of 
julkur, not preferential to that of lessee of land¬ 
lord-inapplicability of Act X of 1859.—Ibis 
was a suit to recover possession of a certain 
julkur, the plainiifi alleging that be bad obtain¬ 
ed a lease of the fishery from the zemindar on 
the death of the former tenant, and held it 
until the defendant illegally caught and appro¬ 
priated the fish, and so ousted plaintiff from 
possession. The defence was possession Irom 
the time of the defendant’s great-grand¬ 
father at a certain yearly rent. It was 
objected ou second appeal that the question to 
be determiued was, wnether the defendnithad 
any hereditary right to hold the juikar^^nd. 
that not having been decided, the judgment of 
the lower appellate Court was incomplete, but 
the High Court held that the defendant was not 
holding under any lease from the zemiud ir, and 
his mere occupancy of th^ julkur for a senes of 
years would give him no preferential right 
against his landlord’s nominee. He was a 
mere tenant-at-will and could be ousted at any 
time by the proprietor of the julkur and the 
first Court should not have applied the provi¬ 
sions of Act X and decided that he was entitled 
to retain possession so long as be paid a fair 
rent. WOOMA KANT SlRCAR ▼. GOPAIi 
Singh, 2 W.R. Act X, Rul. 19. 

{Vdl)—Right of fishery—Exercise of—Occu¬ 
pancy right, —The exercise of the right of 
fishery by ajotedar over twojolkars for upwards 
of 12 years, not as the owner of the jote but as 
a tenant under a landlord (his rights therein 
being quite unconnected with his rights in the 
jote) does not confer on him a right of occu¬ 
pancy. SHAM NARAIN CHOWDHRY v. THR 
COURT OP WARDS. 23 W.B. 432. 

(138)—Jalker— Fishery—Rights of occupancy, 

—The tight of occupancy which accrues to teni 
ants, who have occupied or cultivated land for 
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Right of Occupancy^continMed. 

-3.—Acquiaition of Right— continued. 

twelve years or upwards, does not arise in res- 
pat t of the right called jalkar or 6shery. That 
is a right- which may be let out by ijnradars 
nnder the landlord, and may be enjoyed under 
them so long as their ijara continues, but is 
liable to be rtet^-rrained at the expiration of the 
ijnra. JUGGOBUNDHOO SHAHA v. PrOMO 
THONATH HOY, 4 C. 767. 

(139)— Lipose of right to cut spontaneous pro- 
duce—Right oj occupancy—Pre-emption — Act X 
of 1859. 3 Q3. —This was a suit under cl.6. s. 23, 
Act X of 1859. to recover possession of certain 
plots of land on the ground of plaintiff’s illegal 
ejectment by the defendants. Plaintiffs claim¬ 
ed under a lease from the original proprietor 
•f the estate giving the right of cutting the 
leed, thatch grass and other spont.ineous pro¬ 
duce of the land in question. Held that the 
tenure under which the plaintiffs claimed to 
hold, was not a bolding of a land witbin the 
meaning of s. 6 of Act X of 1859, in respect to 
which a right of occupanev could he acquired 

the plaintiffs. Such rtght should be regard¬ 
ed as held year by year, and determinable 
each year, unless conveyed by the owner or 
other persons holding from him in occupation of 
the estate or tract for an express term of years. 
Afrfd, further, that no prescriptive right of 
occupation could be created in such tenure 
merely by reason of the lengthened enjoyment 
by tho tenant. GOOR Dial v. R\mDUT, 
Agra r.B. 15»Ed.]874, 11. 

(1401— Common land of puttee—Occupancy 
fig) ts, Acquisition of. —Occupancy rights cannot 
be acquired in the common land of a puttee 
cultivated by a tenant. MADDAN v. PiRA, 9 
P.B. 1876. 119 P.R. 1874. P.) 

(141)— Shamilat —.^r^uistfion of occupancy 
fights in — Agreement of parties. -The Tenancy 
-Act prohibits the acquisition of occupancy 
rights in ahamilat land; but a person may 
acquire such right by agreement entered into 
at the time of the settloment, which will, on his 
death, pa-^a to his heirs. ViR SiNGH v. HIRA 
BlNQH. 1S9 P.R. 1889. 

(1421—Ttna^ Act (XXVIII of 18GS), s.5. cl. 
^—Twelve years' ccnlinuotis possessinn—Acqui- 
sUton of occupancy rights—Custom.— Under s 5, 
cl. 2 of the Tenancy Act, if a proprietor who 
has involuntarily parted with his rights has 
died before the Tenancy Act of 1868 (without 
having himsolf acquired occupancy rights), his 
representative is not entitled to occupancy 
rights, because he and his father have been in 
pOHSession over since as tenants. Beld, also 
that there was no well established custom in 
the Delhi Division, while it formed part of the 
North Western Provinces, whereby twelve 
years’ continuous cultivation ipso facto created 
an occupancy right. NAFIIR AUKFIAN v. 
Xalu. 12 P R 1886, (39 P.R 1881. i2.)[.4ppr. 
148 P.R. 1888; R.. 6 P.R. 1900, Rev.J 

(143)—Piiwinb Tenancy Act, 1868, s. 8—Long 
jK)3S4ssion —Mortgage by tenant—Ground not 


Right of Occupancy-continued, 

-2.—Acquieition of Right—confinired. 

sufficient for occupancy rights. —Long occupa¬ 
tion and mortgage of tbe holding by the tenant 
without any objection by the landlord ore 
not sufii ient to give the tenant occupancy 

rights. Uddam Singh v. nabia, 96 P.R,. 
1889. 

(144) — Punjab Tenancy Act, 1887,ss 8,5(l)(c) 

■ •Tenant living outsidf—Grant of rights—Condi- 
Hons .— A suit for occupancy rights under s. 5 
ll) (c), Act XVI of 1837, Will fail, if the tenant 
does not live witbin the limits of tbe village 
or estate where tbe land is situate. Scope of 
s. 8 discussed. KHAIRATI v. Mannu Khan» 

6 P R. 1900, Rev. 

(145) — Punjab Tenancy Act, 1887, s. 5 (1) 
(d) — Muafi partly resumed and partly unresum¬ 
ed—Interruption of possession —Cfoim to occu¬ 
pancy rights—O. 2, r. 2. Civ, Pro- Code, 1908.— 
A certain land was originally muafi. Half of 
the viunfi was resumed in 1837. Half was un¬ 
resumed. In respect of the resumed portion, a 
suit for possession on the ground of proprietor¬ 
ship was brought by tho defendants and decreed 
in their favour, while the plaintiff's possession 
was not interrupted. Held, a suit for claiming 
occupancy rights regarding the unresumed half 
is untenable and must bo dismissed, but will 
not bar another suit, if the quasi proprietary 
possession be disturbed and tbe plaintiff’s title 
is challenged in course of law. In respect of 
tho resumed half, tht^ plaintiff was entitled to 
occupancy rights under s. 5 (1) (d). Punjab 
Tenancy Act. MahANT SADHU RAM v. liAE* 

Khan, 13 P.R. 1896, Roy, 

(146)—ileguisi/ion of right under s. o {2},Punjab 
Tenancy Act, 1887 — One generation — Thirty 
years -Where full 30 years have not elapsed 
on the date of suit since the origin of tenancy, 
or there was only one succession since then, as 
from father to son. a person cannot claim tbe 
benefit of the presumption laid down in s. 5 (2) 
Act XVI of 1887. PIUHHU V. MOHAR SINGH, 
4 P.R. 1897. Rev. 

(147) — Hereditary tenancy—Long possession^ 
Setilemrnt record contradicted by evidence .— A 
Settlouiont record oontradictod by indisputable 
facts appearing in a case may be bold to be 
wrong. Mere length of occupancy cannot 

sfi confer the of hereiitaij" ouUivator on 

a party recorded at settlement as a tenant at 
will. But length of occupancy must certainly 
be taken into oonsideratiou as a matter of eviden¬ 
ce affording a presumption of what the status of 
the cultivator has been from its commencement, 
and of what it was. in {ao\ at the time of 
settlement. llBT Ram v. TOOUTEE, 42 P.R. 
1868. [F., 21 P.R. 1373.] 

(148) — Claim to occupancy right —in 
settlement record — Sufficiency of proof-^Material 
irregularity — If it is not shown that the Sofelle- 
mont R ‘cord, in which there is an entry regard¬ 
ing the status of the claimant, had not received 
the sanction of the L^o\i Government, such en¬ 
try would not be suffioient to confer that status 
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Right of Occ£/pa/7c>'—continued. 

2, Acquisition of Right— continued, 

on the tenant under s. 6, Act XVI of ]837. The 
omission to consider the plaintifi’s cliim under 
s. 5 (1) {(i) or (c) is a material irregularity, 
being a suflBcient ground for revision. SANTA 

Singh v. Hazara Singh, 8 P.R. 1895. Rev. 

Settlement records^ evidentiary value of 
— Long* possfSsio«. Clxxm to hereditary 

cultivatioti . —Plaintifi-j, the lumbardarsof a vil¬ 
lage, sued to eject the defendants from their hold¬ 
ings of land occupied them as cultivators of 
shamilat land b-longing to the proprietary body 
of the village. The first Court dismissed the 
suit on the ground that the defendants had 
cultivated the land for a long senes of years 
without pay mg anything but the land revenue, 
and that, beyond the setUement record of 1864. 
which was in plaintiff’s favour, describing the 
defendants as tenant<-at-will, thr^re was no proof 
to rebut the presumption arising from Jong 
possession. The decree of the first Court dis¬ 
missing the suit was reversed by the Commis¬ 
sioner on the ground that, as the defendants 
set up a claim opposed to the settlement 
records, the burden of proof was upon them. 
The Commissioner considered that the settle¬ 
ment records constitu'od a prima facie case for 
that party iu whose favour they stood Held that 
this view was wrong. Tho settlement entry 
could not have the effect of shifting the burden 
Cf proof form the q aarter in which, but lor that 
entry, it would have rested. The maxim being 
melior esl conditio possidentis, although, by 
lapse of years, the cultivator, originally tenant 
at will, cjinnot grow into an hereditary 
cultivator, the fact of such Lpse of years would 
be a weighty element of proof in his favour upon 
the question whether he or his ancestor was or 
was not a hereditary culiivator. BULDEO v. 

Hafiz ALI. 15 P.R. 1869. {R., 21 P.R. 1873.] 

i\b0) ■'Non^hereditary cultivators — Long 
possession— Entry in settlement record — Effect. 
— Suit by a land-holder to eject a tenant. The 
tenant pleaded that he had been in po.-session 
of the land for more than 27 years prior to 
settlement, and that the entry in the settle¬ 
ment record that he was only a non-hereditary 
tenant was erroneous. Held, that the tenant 
having been recorded as a non hereditary 
^nant prior to the settlement, no length of 
occupancy even for 27 years, could confer upon 
him the status of a hereditary tenant. NUNDA 
V. PUTTAH. 91 P.R, 1867, [«.. 21 P.R. 1873.] 

(151)— Settlement Record — Occupancy right 
'~’Tenancy~at will — Long possession. —Where 
Attain tenants described in the Settlement 
Record as tenants-at-will, claimed rights of 
occupancy in the lands in their possession on 
the strength of their occupation for more than 
21 years without payment of any proprietary 
dues or execution of any leases, held that this 
of itself Was not enough to confer any right of 
occupancy on them and the landlord was en¬ 
titled to eject them. HURRIA v. BlKHAREE, 

23 P R. 1868. [R., 21 P.R- 1873.] 


Right of Occupancy —continued. 

2. Acquisition of Right— continued, 

(152) — Tenants in possession from before 
settlement — Payment at owner's rates—Suck 
tenants whether entitled to be recorded as having 
rights of occupancy—Custom-Kukri Kdaiy 
Ferozepur dis/ricf.—Plaintiffs were washermen 
by caste recorded as tenants without rights of 
occupincy at the settlement. On defendants 
proousing to ej-ct them, they sued to have it 
declared thn,t they were by miscake recorded as 
not^ having rights of occupancy and to have 
their rigfits of occupancy’declared in the futu’^e; 
the Courts below found that they bad been ia 
possession for some years before the Setilement 
and had always paid at the same rate as the 
proprietors. Held that, under the rule acted 
upon at Settlement in the locality in question 
and its vicinity, a tenant paying at owner’s 
rates, who was of 4 years’ standing at the time 
of Settlement, could not claim to be entitled 
to be recorded as having a right of occupancy, 
and that no mistake bad been made in record¬ 
ing the plaintiffs, like others in a similar posi¬ 
tion, as tenants at will. The fact of a tenant 
paying at owner’s rates cannot entitle him to 
be recorded as an occupancy tenant, without 
any reference to the duration of liis tenure or 
to other circumstances. LAG SINGH v. SOBHA 
Singh, 92 P.R. 1882. 

{\bZ)—Bight of occupancy—Poitah. —A ryot 
has no right of occupancy in respect of jites 
held by him less than 10 years, but is entitled 
to a pottah. KISSEN PROSAD v. SHEIKH 
KarBAREE, 1 W.R. 241. 

(154) —Nij-jote lands — Zemindar's claim 
rights of cocupancy.—A zemindar cannot lay- 
claim to his own nij-jote lands, on the ground 
that be is a ryot with rights of occupancy, 
when his zemiudari has passed into the bands 
of another. A. REED v. SREEKISHEN SiNGH 
15 W.R. 430. 

(155) — Occupancy rights—Succession— Sur¬ 

vivorship— Recognition by landlord of right as 
heir of deceased tenant. —When a person ao- 
quires a right of tenancy and joins with him 
his wife’s brother’s son in cultivation, on the 
latter’s death, his agnates do not succeed to 
the holding as his heirs, for it was uot acquired 
by their and the deceased’s common ancestor. 
They do not acquire the right by the landlord’s 
recognising it against the surviving tenant who 
was joint with the deceased. SARDAE ALI v. 
MUHAMMED AGI, 23 P.L.R 1910 = 6 lad. 
Caa. 499. (159 P.R. 1879, 109 P.R. 1894. 

F.B., 4 P.R. 1880, R.\ 76 P.R, 1907 = 32 P.Ifc, 

R. 1903, D.) 

(156) — Occupaficy right—Tenant at will- 
inheritance—Civil Coxirt — Jurisdiction—Claim 
not based on illegal ejectment — Possession — 
Claim to be maintained in possession—Plaintig 
not in possession— Dismissal of SMif.—A person 
cannot claim a right of occupancy as heir of a 
tenant-at-will. The Civil Court has jurisdis- 
tion in the case when the claim is not based 
upon allegation that the plaintiff hae been 
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Right of Occupancy —continued. 

-2. —Acquisition of Right — continued. 

illegally ejected by the person entitled to re¬ 
ceive rent of the land. A claim to be main- 
tamed in p'^asession is liable to bo dismissed, if 
the plaintiff be found not to be in possession at 
the d^te of suit. BUSHERK-OOD-DEKN v. 

Dal Chund, 3 Agra 236. 

(157) — AcquisiHon of occupancy rif 7 /ifs by 
/irtns.—Occupancy rights in lands could be 
acquired only by particular individuals ; a firm 
or partnership, whose members are changing, 
could not, by taking a lease of lands, acquire 
occupancy rights by any length of occupation. 
RAI KOMUL DOSSEE V. J.W. Laidley. 4 C 
537. (25 W.R. 117, F.) [B . 7 C.L.J. 475.J 

(158) — 2ttdiffo concern—Corporate or legal ex¬ 
istence--Right of occupancy. — An indigo concern 
or firm has no corporate or legal existence so 
as to acquire a right of occupancy in lands 
which can bo recognised only in particular in¬ 
dividuals. Fl.H. CANNAN V. KYLASH CHUN- 
DER ROYChowdhRY. 23 W R. 117. IF. 4 C 
957 ; n.. 7 C.L.R. 475 ] 

(159) —Fixed rates of rent—Right to hold land 
at such rates—Such right not a corollary from 
occupancy right. —A right of occupancy is 
obtained simply by remaining in the land for 
twelve years. Any squatter, if he can succeed 
in fixing himself on an estate for that time, is 
entitled to retain his bolding so long as he pays 
rent for it. But a right to hold at fixed rates 
of rent is a spe.'ial privilege, which can only 
be obtained by a direct permission on the part 
of the landlord. The mere fact of a grand¬ 
father being allowed to hold at a fixed rent is 
no reason in favour of the grandson, unless 
there be some special mention in the lease con¬ 
ferring hereditary right. Ramnarain SINGH 
V. Huronath Roy, W.R. 1864. Act X. Rul. 

See Ben. act VIII OP 1800. ss. 59. GO, 66, 9 

C.L.R. 449. 

See Ben. ACT VIII OP 1885, ss. 5. cl. 5. and 
178. 24 C. 272. P.C.-2yi.A. 159 = 1 C.W.N. 
83. 

Acquisition of—See Ben. ACT VIII OP 1885 
S3. 20, 21. .3 C.L.J. 285. 

Acquisition of—Agreement between landlord 
and tenant, validity of—See Ben. ACT VIII 

OP 1885, s. 178 11) cl. (a) and (3) cl. (a). 83 0. 
136=10 C.W.N. 533. 

See C.P. ACT IX OP 1883. 4 C.P.L.R. 53.. 

t 

See Pun. act XXVIII OP 1868, ss. 2, 8, 112 
PR. 1880. 

See Pun. Act XXVIII of 1868, s, 5, ol. (1), 
05 P.K. 1877. 

See Pun. act XXVIII OP 1968, s. 5 (3) 1 
P.R. 1874. 49 P.R. 1874, 62 P.R. 1874 94 
P.K. 1880. 

See Pun. act xxvm OF 1868. s. 5 (4), 7 
4^R. 1887. Rev. 7 P.R. 1887, Rev. Note, 


Right of Occupancy —continued. 

-2. —Acquisition of Right—concfiided. 

See Pun. Act XXVIII of 1868. s. 6, 10 
P.R. 1880, 11 r.R. 1880, 17 P.R. 1880. Rev. 

See U. P, Act XU OF 1881, s. 8, A.W.N. 
1882, 63. 

See Hindu Law —Inheritance, 2 n.W P. 
126. 

Acquisition of — Resumption of muafi on 
muafidar's death- Subsequent settlement on 
his beirs—Their rights—Rights of tenants who 
are joint owners of the bolding as against the 
heirs—See MUAFI, 3 P.R 1908, Kev.=5P. 
W.R. 1908, R6v. = 180 P.L R. 1908. 

Whether—can be acquired by under tenanW 
in the case of a service tenure— See SERVICE 
TENURE. 11 C.W.N. 46 = 5 C.L.J. 53. 

Origin and presumption as to occupancy. 
See WAZlli-UL-ARZ. cl. 11. 4 N.L.R. 149. 

-3 —Loss of Right. 

(D—Lea^e -Act XI of 1859-—Where, under 
a howU-leaso which provided for the digging of 
tanks and making homesteads and gardens, 
the defendant was iu possession for 40 years, 
and had incurred expenses in excavating tankSi 
making gardens and erecliiig homesteads, ha 
was held to be protected under s. 37 of Act XI 
of 1859. Girish Chunder BANERJEE V, 
Sreemutty Gunga Doorga. 25 W.R. 60. 

(2) — Cultivating rig his unexercised for a series 
of years — Lapse of ughts. — There was no pro¬ 
vision for the preservation of cultivating rights 
when unclaimed and unexorcised for a series of 
years even though the reason of this might be 
the death of the cultivator and the minority of 
his son. RUTTUN SINGH v. EaSHER SlNQH, 
5 P R. 1872. [R., Ill P.R, 1889. 2 P.R. 1901, 
Rov.=5C P.L.R. 1901, 3 P.R. 1910 = 157 P, 
L.R. 1910.] 

(3) —ConfinuoMS occtipnncj/~^cf XXVIII c/ 
1868, s. 36—Ouftirnfton without tnterruption, 
— The rights of a hereditary cultivator are not 
lost by non-continuity of occupation, >1 the 
oultivation of the holding has been provided 
for by him without interruption. If once thd 
proprietor has been let into possession and the 
cultivation is not provided for by the tenant, 
there ensues a breach in the continuous ooou* 
pancy required by s. 36 of Act XXVIII of 1668. 
Whether of longer or shorter duration, the 
breach is the only point in question, and the 
usual law of limitation for 12 years is not at 
all applicable in such case. SHIAN SINGH v. 
KHU8HIA. 22 P.R, 1876. [D., 80 P.R. 1876,] 

(4) — Joint tenants — Plea of exfincfton by non«* 
enjoyment not applicable inter se.—The rule 
that an ocoupanoy right will be extinguished, 
if the land is not continuously occupied, applies 
only to the case of landlord versus tenant, and 
not between tenants jointly cultivating the 
land. In the latter case, it is enough to show 
that the right is mainlined as against thh 
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Right of Occupancy—continued. 

-3.—Loss of Right— continued. 

landlord, though not as between the tenants 
inter se. KARM Din v. Jiwa, 111 P.R. 1889. 
(5 P.R 1872, 1-2 P.R. 1879. 156 P.R. 1884, D.) 

(5) — Occupancy tenancy—Quitting of land by 
tenant — Right of landlord to re-enier.- Where 
an occupancy tenant quitted the land in favour 
of a trantsierec from him and severed all con¬ 
nections between himHCtf and tbe laud, the 
landlord was eutitJed to re-enter the laud, inas¬ 
much as under the Rent Law an occupancy 
tenant had no transferable right in the land. 

Raui Chunder Roy Chowdhry v. Bholo- 
NATH LUSHKUR, 22 W.R. 200. [F., 25 W.R. 
104; App., 9 O. 648 ] 

(6) — Act X of 1859, s. 6 — Right of occupancy. 
Abandonment of — Khodkast Ryot.-T'he right 
of occupancy given by s. 6, Act X of 1859, is 
simply what it professes to be, a right to 
occupy and hold tbe land. If ihe rjot, of bis 
own free will, quits and abandons the laud, 
there is nulhiog in s. 6 to prevent the zoniindar 
from re-lutting tbe land and getting tbe rent 
to which he is entitled from a new tenant. 
HARO UAS V. GOBIND BUTTACHARJEE, 3 

B.L.R, App 123 = 12 W.R, 304. [ir-.. 24 W.R. 

344J 

l7j— Hereditary cultivator. Abandonment by 
— Effect. —Any voluntary abandonment of culti¬ 
vation by a hereditary cultivator, which 
entails on the proprietor tbe necessity of 
making new arrangements and lead thereby 
to the introduction of other cultivators, des¬ 
troys the right of occupation po-ises-^ed by the 
hereditary cultivator, and precludes him from 
afterwards claiming possession. ABDULLAH 
V. ChirAG, 78 P.R. 1876. 

[Q)—Occupancy tenant—Voluntary abandon¬ 
ment of tenure Absence of arrangement for 
cultivation — Forfeiture — Occupancy holding 
devolving on minor abandonment %n case of. —A 
and his brothers were the recorded occupancy- 
tenants of the land in dispute of which the 
defendant was the proprietor. It was found by 
the lower Courts that A went away 14 years 
ago taking his two brothers, who were tben 
miuors, with him, without providing for tbe 
cultivation and lor the coniinuance of tbe 
occupancy right Held that tbe rights of A 
were lost, since a tenure such as tbe present 
one cannot but absolutely determine, if the 
tenant voluntarily abandon it even for a single 
harvest without making proper arrangements 
for its cultivation- Also, when au occupancy 
holding devolves on a minor, the minor’s rights 
will be absolutely destroyed even while he is 
still a minor, unless a de jure or de facto 
guardian comes forward and cultivates for him 
or arranges for the cultivation, and, couse" 
quently, when A went away with his brothers, 
he destroyed their rights as well as his own. 
JUMMA v. AHMAD ALI KHAN, 156 P.R. 1884. 

[R., Ill P.R. 1839.] 

Tenant with right of occupancy—Volun¬ 
tary relinquishment foT ^ year—Continuous 


Right of Occr/pa/ic^— continued. 

-3.— Loss of Right — continued. 

occupation. —Tbe question in this case was 
whether the voiuntHry relinquishment of land 
by a tenant with rights of occupancy for ihe 
space of one year avoided the tenant’s rigbi in 
the land. Held that, according to the I’unjab 
Tenancy Act, continuous occupation of tbe land 
occupied was one of tbe essential iogredients 
constituting a right of occupancy. A man who 
voluntarily relinquished his rights in the land 
did not retaiii tbe right to re-enter, in the 
absence of express or iojplied agreement. ALI 
Mahomed v. Gamoo, 38 P.R. 1871. [R., 80 

P.R. 1876.] 

(10) — Absolute — Occupancy holding to a 
minor — Surrender of, by a guardian when 
binding on minor—Absolute occupancy tenant 
right when might be lost—Absolute occupancy 
tenant and ordinary tenant—Difference bet¬ 
ween the rights—Applicability of Tenancy 
Act to absolute occupancy (enaw/s.—The validity 
of a surrender, by tbe guardian of an 
absolute occupancy bolding belonging to a 
minor, as operating to put an end to the rights 
of tbe minor thereto, must bo judged by the 
same considerations as apply to the acts of 
guardian with respect to ordinary property as 
laid down in HanoomanPersaud'sease. (6 M.I. 
A. 393, R.) So if ibe surrender is not a prudent 
act. and is in excess of tbe guardian’s qualified 
powers, it cannot so operate as to destroy the 
' absolute occupancy tenaoi-right. An absolute 
occupancy tenant-right will not be lost, by 
reason of the tenant’s connection vvith his 
laud ceasing to exist by means of a transaction 
not binding on him, unless Much severance of 
the tenant’s conneciiou ^.mounts to a disposses¬ 
sion extending over the full statutory period of 
limitation for suits for laud. Although the 
Tenancy Act incorporates an absolute-occu¬ 
pancy tenant within its sphere of operation 
and classes him as a tenant along with tenants 
properly so called, yet in its es-ence his right 
to something quite apart from the rights of 
tenants proper. Mere inclusion in the Act 
does not subject him to the disabilities of 
tenants, apart from what the Act specially 
provides for. RaCHO v. SaDOO, 6 N.L.R. 6. 
[R.. 6N.L R. 69.] 

(11)— Abandonment of holding and non pay¬ 
ment of rent by occupancy ryot — hanalord's 
rights — Act VIll of 1869 {B.O.), s. 22.—6.22 of 
the Bengal Act VIII of 1869 could not have 
intended that, where an occupancy tenant, 
whatever his rights may be under the section, 
abandons his holding and ceases to pay rent for 
five years, his landlord should not be able to 
put another tenant in possession, without 
recourse to the formality of a suit. GOLAM 
ALI MuNDUL V. GOLAP SOONDARY DASSEE, 

8 C. 612 = 10 C.L.R. 499. lExpl. <t D., 14 C. 
751.] 

{VI)—Non-payment of rent, effect of .— The 
mere non-payment of rent will not be sufficient 
to extinguish a right of occupancy. NiLMONY 
DASSY V. SONATH DOSHAYI, 15 C. 17. (12 C. 
115, ExpU) 
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Right of Occwpa/jc^' —coDtiDued. 

— 3 — Loss of continued. 

113 )—Non payment of rent during submersion 

land — Forfexlure of occupancy rights on its 
r formation- — TenHiiis, wit-h occupancy rights 
in lani^, who bad not piid any rent at all dur¬ 
ing the period of tho aubmorsion of such land 
foi i number of years, would forfeit their 
occupancy rights on the reformation of such 
laud. The right of occupmcy i-i one which is 
to be maintained by regulir and punc'UJ^l pay¬ 
ment of toe rent payable. HEMNATH DUTT 

V. ASHGUR SlNDAU. 4 C. 894. fl3 M l A. 467 
= 5 B.L.K. 521. R.) [Not F.. IS A. 2y0 ; 
ExpL, 14 G 751: F., 6 C.L.J. 149 ] 

(14) —Suit torecove.r land by disposses.sed occu¬ 
pancy ryot— Non-payment of rent, effect of. —A 
suit by a dispossessed rjot, who had for some 
years previous to suit failed to pay rent, for 
recovery of possession, whs hell unsustainable, 
on the ground of bis having had no subsisting 
title at th) date of suit, in spite of his prior 
establiphe ) occupancy right HEM (^^HANDRA 
OHOWDHURI v. CHAND AKUND, 12 C. 115. 
[ExpL, 15 C. 17 ; D., 14 C. 761.] 

(15) — Landlord and tenant—Occupancy ten¬ 

ancy—Right of tenant to create intermediate 
tenure—Trtins/er of non transferable tenure — 
Right of purckiser. — An o;cupi.noy tenant has 
no right to create an intermediate tenure bet¬ 
ween himself and thelindlird. If a ryot, not 
having a ir insforahle tonuro, quits possession, 
makes over his interests and gives over the 
land to a third person, ho may be treated as 
having abandoned all rights formerly possessed 
by him m the land. Hm posiriTii is similar to 
that of a tenant at-will, whose interest and 
tenancy at will are determined bv bis quitting 
the land. When a purchaser takes possession 
of a non-tr insferablc tenure, and interposes 
bimsolf between the Zemindar and the ryots 
on the land, ho, by th-it act, commits a wrong 
and it is competent to the Zeinii^dar to re¬ 
dress that wrong by bringing a suit to declare 
that no interest is vested in such purchaser, or 
to restrain him from interfering with the ool- 
leolion of rent. HurKEHUR MOOKER.IEE v. 
JODOONATH GHvOSK, 7 W.R, 114. [F.^ 11 

W. R. 354 ; R,. 20 W.U. 139.] 

(16) —of occupancy —Alienation by deed 
^Possession by transferee — A deed which pur¬ 
ports to transfi r a mere right of occupancy iu 
land is invalid, or. at any rafo. invalid unless 
possession is taken under it by the transferee. 

Mahomed Tumekzooodeen Mundud v. 
Lukhee Narain Dey Sircar, 23 W.R. 104. 

(17) — Alienation by tenant — Forfeiture — 
Power to enforce such condition—Delay — Effect. 
—The terras of the wajxb ul-arz provided that, 
if the tenants alienated their interests to third 
persons, they would be held to have forfeited 
their rights of occupancy. This condition was 
never enforce! during a long course of years 
and was treated as obsolete by the parties. 
Held that, under these circumstances, a land¬ 
lord cannotenforce this clause, as it was treated 


Right o/Occi/pancy'—continued. 

-3.—Lobs of Right—confinttcd. 

as a dead letter especially when the plain¬ 
tiff was guilty of laches in bringing the suit. 
SUKHDEOv. ABDuii Rahman, 6 P.R. 1889. 

(18) —Occupancy ryot—Sub lessee, rightsof— 
Act X of s. 6 —Under s. 6 of Act X of 
1869, a ryot with a right of occupancy does not 
lose bis right by sub-letting bis lend ; but the 
le-see thpiefy gains no right. KalEE KI8 - 
HORK CHATTERJBE v. RaM CHURN SHAH, 

9 W.R. 344. 

(I9i—Occupancy ryot — Asserting right to 
iranster l ind- Rtmaining in possession -Effect. 
—A tenant having a right of occupancy is not 
liable to ejnetment by the landlord, merely 
because he has asserted a transferable right in 
the lands and has sold that right to a stranger, 
without abandoning the po-session of the hold¬ 
ing. SRISHTEEDHUR J3ISWAS V. :MUT)AN 
Sirdar, 9 c. 648 U3 B.L.K. ‘274 = 22 W.R. 
22, 22 W.R 200, D.\ 4 0. 925, R ) [F., 33 

C. 531 = 3 C.L.J. 343 ; Appr., 9 G W.N. 379, 
11 C.WN. 611=34 C. 6s9 = 7 C L.J. 78; 
Expl.. 30 B. 290 = 7 Bom.L.R 941; R., 7 C. P. 
L.R. 45, 9 C.P.L.R. lOl. 2 C.W N. 63, 13 G.P. 
L.R 39. 15 C.P.L.R. 17, 9 C.W N 56; D., 24 
C. 212, 11 G W.N. 873=9 C.L J. 303.] 

(20) —Tenancy/ of ordinary puliahdar—Right 
of tinant, assignable — Vtrbal surrender by 
tenant to landlord with knowledge of assignment 
— Assignment not rendered void. —The tenancy 
of an ordinary puttahdar in t his Presidency, 
when properly created, entitles the tenant to 
the right of occupancy for the purpose of 
cultivation until default in the pa> m^iit of the 
stipulated rent or surrender to ttie landlord in 
writing, and the right of the tenant is assign¬ 
able as a mortgage security [D’ss , 6 M.H.G. 
164 : R . I M. 205. P.B.. 210. 211. 4 M. 174, 
7 M. 374. 11 M, 77. 13 M. GO, 23 M. 318.] 
A verbal surrender by the tenant to the land¬ 
lord after the assignment was known to the 
landlord cannot bo relied on as rendering the 
assignment void. VenKATARAMANIER v. 
ANANDA CHETTY, 5 M.H.C 120. 

(21) —X of 1859. S. 26 -Epic/iw.—A 
zemindar canoot eject a ryot having a right of 
ocoupanoy by giving a patta to another patty. 
In any case under s. 25 of Aot X of 1859, the 
zemindar must have proceeded to the ejectment 
by due p^or5e^9 of law, and not proprio mofu. 

SHEIKH Khosalv. Sheikh shukowdbe, 
1 W.R. 119. [R.. 14 O.W.N. 297 = 3 Ind. 

Gas. 436.] 

(22) — Ejectment —ducfton-purchnser of a jolt 
— Right Of occupancy—Transfer — Remand, — 
A Bimindtr sued to eject the defendant on the 
ground that the Jote which he occupied was 
not transferable. The defendant asserted that 
the Jote was a transferable one and that he had 
purchased it at an auction sale in execution of 
a decree against one Dto whom it had belonged 
and that the tenure so acquired by him was 
mntprosee. Both the lower Courts dUmUsed 
the suit on the ground that a more right of 
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Right of Occupancy — continued* 

3. — Loss of Right— continued, 

occupancy was transferable, the Pull Bench 
decision in 22 \V R. 22 not having been pub¬ 
lished when the case was dtcidtd by them. 
Under the circumstancfS the High Court 
remanded ihe case to the original Cf urt to fi-id 
whether the oeiendant was entitled to a higher 
right than a mere ri^ht of occupancy under Act 
VllI (B C.) of J869, «i)d to oeciae the case 
accordingly, Mrs. M. R. HYES v. MOOn- 
SHEE MoNEEHUDDEEN AHU^G, 24 W.R. 6. 
[P.. i5 C. 89.) 

(23) —Revenue sole of tenure — Suit by aiictxon- 

purchaser against defauUtng proprietor— Pro- 
ceedings xn prior suit at instance of latter, 
admissioiluy of.—An auction-purchaser at a 
sale for arrears of Government revenue does 
not claim through the defaulting proprietor, 
so as to make proceedings between the default¬ 
ing proprietor and third larufcs with respect to 
the title to the land, adiniss ble in evidence in 
a subsequent suit by the auction-purchaser as 
against him. RadHA GOBIND KOER v. 
RAKHAE das MOOKHERJI, 12 C. 82 (14 

W.R. 2«3 arid 8 W.R 22, reviewed) [F , 34 
0. 868; R.. 13 C.P.L.R. 1, 24 B. 591 = 2 Bom. 
L.R. 386, 9 C.W.N. 383.] 

(24) — Extinguishment of — On purchase of pro¬ 
prietary rights by occupancy tenant—Effect of the 
purchase on his sub-tenant’s holding. —If an 
occup<ncy tenant purcha^es the entice pro- 
priet-iry rights in a village, the occupancy 
rights are extinguished and therefore under 
ordinary circumstaoces any sub-tenancy which 
is grafted upon the tenancy is also determined 
and the sub-tenant can only become a 
tenant by virtue of a contract of tenancy 
entered into directly with the members of 

the proprietary bod) - (6 C. P. L.R. 74, F.) 

But, however, though a surrender operates be* 
tween the parties as an extinguishment of the 
interest which is surrendered, it does not so 
operate as to third persons, who. at the time 
of the surrender, had rights which such extin¬ 
guishment would destroy and as to them, the 
surrender operates only as a grant, subject to 
their right,and the interest surrendered still has, 
for the preservation of their right, continuance. 
The sub-tenant, therefore, could only resist the 
claim for possession by pleading and proving 
the existence of some equity which would keep 
the occupancy rights alive, cr by establishing a 
new contract or tenancy subsequent to ex¬ 
tinguishment of such rights. SAKARAW 

Sonar V. madho Eao, 2 N.L R. 29. 

(25) —Pwfni lease — RigM of occupancy — 
Ejectment — Change in proprietary title. —Mere 
change in the proprietary title of an estate 
does not entitle a putnidar to eject a tenant if 
he can prove a right of occupancy in the land. 

Ram Ghose v. radha churn Gangooey, 

15 W.R 417. 

(26) -Suit in ejectment—Defendant in posses¬ 
sion — Right ot occupancy —Onus of proof. In a 
suit in ejectment, where the defendant in 

c. viir —112 


Right of Occupancy—continued. 

-3.— Lobs of — conlinnea. 

possession derived his right from the zemindar, 
the plaintiff la prior tenant) oannf^t succeed 
unless he shows that the zemindar was not in 
a position to give the oeiendant leave to occupy 
the land, and that he himself such a right 
of occupancy or of some superior nature which 
controlled the zemiridar’s p' wer to give the 
land to the defendant. ANU''n ( BUNDER 

Mudduck v. Rash Beharee Dey, 23 W.R. 
59 

i^l) —Tenant obtaining r-ght oi cccupancy — 
Suit in ejectment — Act V Alt-f If-OO s. 6. 

— A tenant who has obtair-cri a r'grtof occu¬ 
pancy under s. 6. Act Vlll of 1869 {B.C.l. could 
be ejected only by a .cuit brought under the 
Act. Moonshee JOWaD B0SS-\IN V. MAHA- 
BIR Sahee 23 W.R. 411. 

(28) -— Act X of 1859, s. 21 — Rvot with right 
of occuaancy, Ejectment of. in fXtiuf on of decree 
under Rent Law. —S 21 of Aci X of 1859 pro¬ 
vides that a ryot with a right of oo. upancy can 
be ejected in execution of a decree or order 
under the Rent Law R\j MOHUN Neogee 
V. ANUND CHUNDER CHOWDHRY, 10 W.R. 
166. 

(29) —Occupancy rf,ol in Assam ■ Patta—Right 
to—Government - Lo'^s of ligfit.-The mere 
fact that an occupancy ryrt in Assam does not 
apply to the Government f *r a pnttn so soon 
as ano'ber who is not- in prssesMOn r.f the land, 
cannot constitute such w^nt of diligence on 
his part as would make him liable to forfeit 
his right (i e., the right to have -a patta). MORA 
RaBHA V. DHEW RabHa, i7 W R 158. 

(30) — Succession io light of hereditary cultiva¬ 
tion of land — Rights atqairea unner prior wajib- 
ul-arz— New wajib-ulaiz, tffect o/,—Nephews 
and nephews’ sons of a deceased occupancy 
tenant have a right to succudto his holding 
by Virtue of a clause in a wnjib-ul-orz giving 
the right of succession first to bro bers, then 
to cousins and then to near lolations res¬ 
pectively; and a new wnjib-ul arz would not 
take away rights which ac< rued to the nephew.s 
under ihe old one. Harri SINGH v. Ranjit 
SINGH, 56 P.R. 1874. [F., 61 P.R. 1875; Cons., 
121 P.R. 1883; D , 8 P.R. 1884.] 

(31) — Right to hold eU fixed rates or of 
occuvancy—Written lease not t sst-ntial. — Ryots 
in this country seldom hold written leases, and 
such ryots cannot If se their right to bold, and 
to hold even at fixed rates, merely because 
they could not produce a written lease. 

Doorga Churn mullick v. Bhoormon 

MANJHEE. 6 W.R 193. 

(32) — Contract of tenancy - Personal residence , 
condition of contract —Brtach of condition — For¬ 
feiture of tenancy. —Toe introductory clause in 
a contract of tenancy began as follows :—“ We 
tenants livein Mouzi M, and have been located 
there by S, who brought us from other iiaquas, 
now by consent. &c.” It was further stipulated 
that the proprietor was to receive certain f» es 
from the tenants residing in that village on the 
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Right of Occupancy —continued. 

-3.—Loss of Right—concluded. 

occasion of marriage occurring either in the 
houses of the tenants or cf the proprietor. R 
who had received certain land according to this 
corttract omitted to reside in the villagey the 
cultivation of the lartd having been earned on 
by hia brother. Held that, under the terms of 
the contract, the personal residence in the 
village of each contracting tenant was contem- 
pl ited in the contract; that as non-residence of 
such tenant would deprive the proprietor of those 
fees, forfeiture of his tenancy would necessarily 
follow bis failure to reside in the village. 
soDHi Man Singh v, Rura. 78 P.R- 1874. 

(33)— Suit for dfcla>ation of occupancy status 
of superior kind—Facts showing right to lower 
status — Court's duty—Decision of appeal with- 
out reward — Punjab Tenancy Act^ ss. 5, 6, 8.— 
If the facts in a. case show that* though the 
pUinti0 may nut be entitled to the status 
claimed by him, he may be entitled to an 
inferior sintus. the C3< urt is bound to have the 
plaint amended and decide the same. The 
fact that the Collector had to decide an appeal 
without being able to examine the record is 
per se a ground for remand. ChiNGA v. 
Mangat Ram, 3 P.R 1898. 

See ABANDONMENT OF TENURE, 58 P.R. 
1876. 

See Ben. Act Vlll of 1869, ss. 6, 62, 9 G. 
304= I 1 0 L.R. 417. 

Occupancy Ryot—Mere non-payment of rent, 
effect of—Abandonment of tenancy— See BbN. 
ACT Vlll OF 1669, 8. 52. J4 C. 751. 

See Ben. act VIII OF 1885, s. 19, 21 0. 
129. 

See Ben. act Vllt OF 1885, s. 22. sub- 
8 . 3, 18 0. 121 

See Pun Act XXVIII of 1868, s. 2, 22 
P.R. 1879. 

See Pun. act XVI OF 1887, s. 59 (4), 36 
P.L.K. 1901. 

See JOINT Tenancy, 2 P.R. 1867. 

See Limitation — Miscellaneous, 54 

P.R. 1879. 

See Presumption, i P.R. 1871. Rev. 

See Res -iudicata—adjudications, 77 

P.R. 1877, 45 P.R, 1879. 

See Valuation OF SUITS, 28 P.R 1879. 

-4,—Transfer of Right. 

{\)~Right of occupancy—Transfer,—A right 
of occupancy cannot be transferred, and it is 
necessary for the defendant to have been in 
continuous occupation. CHANDRABATI KOBRI 
V. Harrington. 18 C. 849, P.C. = 3 Sar. 481 
= 18 LA. 27. 


Right of Occi#pfl/icj--oontinued. 

-4.—Transfer of Right— continued, 

(2)—icf Vtll of 1869, {B C.), s. 6—Right of 
occupancy— Transfer—Abandonment—Suit by- 
zeminaar in ejectment. —In 1833, a zemindar 
granted to one K a patta of 6an;ar waste land 
at a yearly rent to hold the same by raising 
bunds and excavating tanks in. and by culti¬ 
vating the said land himself or by means of 
tenants, from generation to generation as a 
mukarrar% leoure, and there was a stipulation 
that the rate of rent should never be changed, 

K held under the patta until December 1859 
when his right, litle and interest were sold in 
execution of a decree and purchased by the 
defendant wbo obtained possession and was 
accepted by the zemindar as his tenant under 
the patta in the place of K. In May 1871, the 
zemindari was sold (or arrears of G >vernment 
revenue and purchased by the plaintiff; and in 
September 1871, the plaintiff delivered to the 
defendant a notice to quit, and on his refusal 
to do so, brought the present suit to eject him. 
Held that the right of occupancy which K had 
acquired under s. 6 of Ben. Act VIII of 1869 
was not transferable, and on tbe facts of this 
case, it must bo taken that K had either aban¬ 
doned his right aUogether so that it cannot be 
set up in answer to the suit by the landlord for 
possession, or that bis right bad ceased, had 
boen put an end to, because it existed only so 
long as the ryot himself oontinued to hold or 
cultivate the laud. If a ryot having such a 
right of occupancy endeavours to transfer it to 
another person, and in fact, quits his occupa¬ 
tions and ceases himself to cultivate or bold thq 
land, he may be rightly considered to have 
abandoned bis right, and nothing is left in him 
whioh would prevent tbe zemindar from recover¬ 
ing possession from the per.son who claims 
under the transfer. And not only may be be 
considered to have abandoned it, but the right 
which is given by the law is one which exists 
only so long as he holds or cultivates tbe land;, 
when be ooases to do that, by selling bis sup¬ 
posed right and putting another in his place, 
his right is gone aud cannot stand in the way 
of the landlord’s recovering possession. NAn 
RENDRA NARAYAN ROY CHOWDHRY V. 
ISHAN CHANDRA SEN, 13 B.L R 274, F.B.= 
22 W.R. 22. [F„ 22 W.R. 169, 22 W.R. 200, 

24 W.R. 6, 25 W R. 104. 4 0. 925 = 4 C L.R, 
130, 15 C. 89. 24 C. 212 = 1 C.W N. 168, 2 0. 
W.N. 63; Cons.. 4 C- 925 = 4 C L.R. 180; 

4 C.L J 298, 24 W.R. 72. 9 C. 304, 8 A. 467 = 
A.W.N. 1886, 192, 14 C. 882, 17 0. 826. 24 

C. 355 = 1 O.W.N 396. 7 C W.N. 672. 2 0.L.J, 
*869, 12 C W.N. 899 = 7 C.L.J, 72. 7 C.L.J. 78 

= 11 O.W.N 8U = 34 C. 689, 8 Ind. Oas. 826; 

D. , 22 W.R. 493, 9 0. 648, 20 C, 590, 1 O W. 
N. 160, 7 Bom. L.R. 941 = 30 B, 290, 3 C.L,J,. 
343 = 33 0. 531.] 

(3| ilefX of 1869, 3. 6 (1)—Ricrhf of occupancy 
— Transferable tenure. —The gaining of a right 
of ocoupanoy. in a non-transferable tenure 
under s. 6, Act X of 1859, does not make the 
tenure transferable. Qumre ;—Per Peacocht 
C.J, —Whether a right of oooupanoy gained* 



1781 


THE ALL INDIA DIGEST. 


1782 


Right of Occupancy—Qont\xi\x&di, 

-4.—Transfer of Right— continued. 

under the same section is necessarily heritable ? 
AJOODHIA FERSAD V. Mussamut Edjamban- 
DEE BEGUM. B.L R. Sup. Yol. 725 = 7 W.R. 
528. 11 W.R. 1G2, 11 W.R. 405; R., 16 

W.R, HI. 23 C. 179, 24 C. 207 = 1 C W.N. 89. 
34 C. 516,F.B.= 11 C.W.N. 626 = 5C.L.J. 457; 
D., 12 W.R. 110.] 

—Occupancy right, apersonal right — Trans¬ 
ferability—Suit by transferee of a share for joint 
pyssesst07i ivilh co-sharers, it viaintainable — 
Estoppel. —The right ot occupaucy is a right 
personal to the particular raiyat and cannot be 
transferred (7 W.R. 28, 22 W.R. 22, 18 C. 353, 
24 0. 355, 1 C.W.N. 396, 26 0. 727. 26 0. 
937, Rel.\ 15 W R. 152. 17 W.R. 179. R ). The 
transferee of the share to O' e of several persons 
jointly owning an occupancy bolding cannot 
claim joint possession of the holding as agam.st 
hia transferor’s co sharers, there being no room 
in such a case for the ap lication of the doctrine 
of estoppel. Sreemati agarjar Bibi V. 
PANaulla. 14 C.W.N. 779 = 6 Ind. Cas. 452 = 
37 G 687. (2 C.W N. cclxxix. 13 C.W.N. 

630. Expl.\ 4 C.W.N. 679, 11 C W.N. 76. 14 
C.W.N. 71. D.) 

(5)— Act X of 1859, s. Q—Right of occupance 
— Transfer, Mcdeof—Trayisferof jote—Zemin¬ 
dar's consent — Transfciee's rights —The right 
of occupancy stated in s. 6 of Act X of 1859 is 
not a right which can be transferred except as 
laid down in the Act. It is a right which is 
attended with certain privileges which are 
stated in the Act; those privileges can only be 
acquired under the distinct circumstances 
stated in that Act [F.. 14 C.W.N. 779 = 6 
Ind. Cas. 452 = 37 C. 687.] Where the zemin¬ 
dar consents to the transfer of a jote, the 
transferee thereby merely acquires a new jote 
on the same terms as the original tenure was 
held. He might in time acquire a right of 
occupancy, but he is not entitled, to make up 
his right of occupancy, to add the time during 
which his predecessor held it. TARA PERSHAD 

Roy V, sooRJOo Kant ach.arjee chow- 
DHRY, 15 W.R. 152. [F., 14 C.W.N. 779 = 6 

Ind. Cas. 452 = 37 C. 687.] 

{6)—Right of occupancy — Transfer of right — 
Consent of zemindar .— A bare right of occu¬ 
pancy is not transferable irrespective of the 
consent or otherwise of the zemindar. BUTI 

Singh v. Murat singh, i 3 B.L.R. 284, Note 
= 20 W.R. 478. [F., 22 W.R. 22.] 

(7)— Unauthorised alienation—Recovery of 
land by landlord—Right of tenant to get back 
possession.—A tenant alienated his holding 
without the landlord’s consent. The landlord 
sued for recovery and obtained possession of 
the land to obtain a re-entry on his holding. 
Held, that he was entitled to succeed without 
proving that he is no longer bound for some 
reason or other by the contract originally 
made by him. KHUDA BaKSHv. FaziL Din, 

17 P.R. 1892. F.B. [F., 6 P.R. 1893. Rev.] 


Right of Occupancy'— continued. 

-4.—Transfer of Right — continued. 

(8)— Sale of occupancy-rights by tenant with 
Zemindar's consent—Act XVlIl of 1873 (AMK. 
P- Rent Act), s. 9. — A sale of occupancy-rights 
when made by a tenant wiih ihe (.onsent of 
the Zemindar is not void under s. 9 t f the Rent 
Act. 1873. And when, alter such a sale, the 
Zemindar receives from the vcndie the atrtars 
of rent due from the vendor, and recognises 
him as a tenant, be would be estopped from 
quesiioniog the sale and claiming to eject the 
vendee (1 A. 547. R )—Ota/ield, J. The trans¬ 
fer of occupancy-rights being prohibited by 
Iaw(s. 9 of the Rent Act), such a sale is invalid 
with reference to the provisions of ss. 1 and 23 
of the Contract Act. But when the Zemindar 
bad accepted the vendee as a tenant and re¬ 
ceived rent Irom him, a icn^mcy under the Rent 
Act was created, and the vendee not being a 
trespasser, the question of his ejectment would 
not be cogni.-abie by a Civil Court — Mahmood 

J. Durga V. Jhinguri, 7 a. 511 = A.W.N. 
1885, 135. (1 A. 547. D.) [R., 10 C.P.L.R. 53. 

6 O.C. 331.] 

(9l— Right of occupancy—Transfer - Tacking 
of possession—Act X of 1859, s. (j—Consent of 
zemindar. — The right of occupancy stated in 
s. 6. Act X of 18.59 is not a right which can be 
transferred except as laid oown in the Act. 
Where a jote is transferred, even if the zemin¬ 
dar consented to the transfer, the transferee 
merely acquires a, new jote on the same terms 
as the original tenure was held. He might in 
time acquire a right of occupancy, but he is 
not entitled to make up bis nghD of occupancy, 
to add the time during which his predecessor 
held It. I'ARAPRASAD ROY V. SURJOKANTO 
ACHAR.TEE Chowdhry, 13 B.L.R. 281, Note 
= 13 W.R. 152. 

(\0)—Non-iransjerable—Purchase by land¬ 
lord in execution of money decree, whether 
subject to previous mortgage- Estoppel—Evi¬ 
dence Act (1 Of 1872), 5. 1J5.—Wheie in 

execution of a money decree, the landlords of a 
non-transferable occupancy holding purchased 
the holding after it had been mortgaged by the 
tenants in favour of a thiid party, held, that 
in a suit by the latter to enforce the mortgage, 
the landlords were not estopped from setting 
up the defence that the holding was not 
transferable without their consent. That the 
sale of the holding by the Undiords did not 
amount to a representation that it was trans¬ 
ferable without their consent, but only that it 
was transferable with their consent. That the 
landlords did not merely purchase the equity 
of redemption, the English law of mortgage 
not being applicable to the case. The law of 
estoppel in force in this country is contained 
in s. 115 of the Evidence Act. BlBI ASMATUN- 
NESSA KATUN SaHEBA v. HaRENDRA LaL 
BISWAS, 12 C.W.N. 72t = 8 C.L.J. 29 = 35 0, 
904. (11 C.W.N. 76, D.) 

{ID—Occupancy holding—Sale in execution 
of decree—Consent of fractional landlord—Sale 
if legal. —Where a decree-holder’s application 
for sale of an occupancy holding was granted 
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- 4 — Transfer of Right-conhnired. 

to the extent of J6^ annas share, upon the 
finding that co-sbarec-l-iiidiords to that extent 
bau couatjited to the sale. Held, that, in the 
present stat^ of authorities, the order should 
be miin'ain d, tlie purcha-^er purchasing at 
his peril ShaKAKUDDIN CHOUDRY v. RaNI 
Hemangini Dasi. 16 C.W.N. 420 = 13 Ind. 
Cas. IbS. 

{V2)-~Occupnn'y right—Transfer by tenant— 
Recoymtion of tmnsfet by zemindar— Equity .— 
Though a right of ojoupmcy is not transfer¬ 
able. the acts and conduct ol the zemindar may 
take the case t ut of the purview » f the Full 
Bench ruling in '12 W R. 'U. If it is proved 
that there has been a clear recognition of the 
traosfer by the z mindar and that the latter 
has done ev(*rytbnig in hie power in accepting 
the transferees as his tenants, he cannot sub¬ 
sequently be p^riri I ti ed to iinncach the iransfer. 

Shaikh ameen (^uksh v. Bhyro Mundul. 

22 W.R 493 (22 W.U. 22, R,) 

(13) - 72//of having right of occupancy —Sr<6- 
lease —M k'lrruret le \se. —A ryot having a right 
of occupancy can cre^t'Ja njokurruree hase in 
favour of a third party without the consent of his 
landlord. The cerin of the lease granted by him 
can only be binding as between them both. 
The landlord is not deprived of any legal right 
which ho possess! s, but if he chooses to dis- 
pnsse.-s the sub-lo>sc • without the .sanction of 
law. heiscer ainl\ guilty of tro^p.iss. DUMRRB 

Shaikh v. Bissessur Ball, 13 W.R. 291. 

(14) —Ss. 53 (10) and 60—Pun;rt5 Tenancy 
Act, 1887—** Ijannl fr,i'*~ Mtarixng of—Joint 
and general rights. ~ Tao rights given by s. 53, 
Punjab Totirtney Act to land-holders are not 
merely joint nghis belonging to all the land¬ 
lords in a b< dy but arc also several by lorce of 
ol, (10), if the rights are not exorcised j >intly 
by the whole body, L indlord ’’ m s. 60 means 
all or some or only one of the owners according 
to circum.stanCrS and with duo regird to equit¬ 
able considerations. BuDH Singh V Mihan 
Singh. 65P.R. 1894. 0 J2 P.r. i887. D.) 
[2!.. 7 P.R. 1905, R^v ] 

{\b)—Punjab Tenancy Act, 1887. ss. 5. 6. 
53, 55, ^0—Sal-'of occupancy rights xoithout 
landlord's consent ~ Acquiescence — Rights of 
tenants. —A deed of sale i»v occupancy tenants 
holding under s. 5, Pu. j ib Tenancy Act, 1887. 
was registered on the 27tii February, 1899. and 
mutation wa-i effected in tho April following. 
The ylience then continued to pay tho rents to 
the landlord who was ac ooting them. Hence, 
a suit filed by him in 1903 to cancel the sale 
was held to bo unsustiiiiablo, as he was estop¬ 
ped by his c nduct fr«nn disputing tho sale. 

Bhaqa V. Kauishan. 8 P.R. 1904. Rev. =60 
P.LR, 1903. (l P K. 1898. Rev., 2 P.R. 
1898, Rev..R.) [« , 3 P.R. 1907, Rev. =4 P.W. 
R. 1907, Rev.] 

{l(^)—Snle of ocrxipancy in tenure in favour 
of landlord—Validity of such transfer,—Held ' 
(hat tho Bale of an occup.inoy tenure by a 
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-4.—Transfer of Right— continued. 

tcoaot to his landlord is valid. BiNDA PRA¬ 
SAD AND OTHERS V RA,TRNDRA PRASAD, 

10 0. C, 235. (13 A. 396, R.) [R., U 0. C. 

292 ; Citei, 12 O. 0. 267.} 

(17) —Tenancy Act, 1887. ss. 53 and 
57 —Alienation of right In landlord — Bjffect,— 
After the sale by an occupancy tenant of his 
rights to the landlords, the reversioners cannot 
then sue for a declaration that such sale will not 
bind iheir reversionary rightsS. Scope ofss. 53 
and 57 of Ac" XVI of 1887 explained. Did- 
AUU v. Hanna. 31 P.R. 1896. F.B. [^.,38 
P.R. 1909 = 60 P.W.R. 1907,115 P.R. 1901 = 
115 P.L.R. 1901, 24 P R. 1902. F.B , 3 P.R. 
1910. Rev., Rf/. 077, 38 P.R. 1909 = 60 P.W.R. 
1907.] 

(18) - Occ7iprt7ici/ rights—Alienation of occu¬ 
pancy rights — SalA bv tenant to landlord — 
R-iVersioncf $ Punjab Tenancy Act, 1887. ss. 53, 
56.—The rcv<.r.'ioner of an occupancy tenant 
is incompetent to dispute the v.ilidity of a sale 
of occupancy rights made by a tenant to one of 
his landlords. NiHAL SiNGH v. KHAZAN 
Singh. 24 P. R. 1902, F.B. (3l P R. 1896, 
F B.. 89 P.R 1898. F.B.,08 P R. 1894. 68 P.R. 
1900, R ) [Oba., 33 P.R. 1909 = 60 P.W.R. 
1909.] 

(19) — Mutation proceedings — Transfer of 
occupancy right — Landlord's consent not neces¬ 
sary. — Mutation of names relating to transfer 
of occupancy rights mu^t not be refused, simply 
because the landlord refuses bis consent, or 

I because the provisions of s. 53 or s. 66. Punjab 
Tenancy Act, have not been complied with, if 
I the transfer has taken place as a matter of 

I fact. Haunam Singh v. Dharm das, 44 
P.L.R. 1903. 

(20) — Right of occupancy — Sale — Custom. — 
The determination of the qu.'stioQ whether 
any particular tenure with right of occupancy 
is saleable or not, depends upon local custom. 

Sreeuam Bose v. bissonath Ghose, 3 

I W.R. Act X, Rul. 2. 

I 

I (21)—Rit/IR of occupancy — Transfer —C/tsfom 
I —Dowl silent to right fofru7is/er— Presumption. 

‘ —In order to m^ko a right of occupancy 
i transferable it must bo shown that it is so 
transferable according to the custom of that 
j part of tho country in which tho tenure is 
I situated. The power to transfer a right of 
occupmey cannot bo presumed to exist, simply 
because the dowl makes no mention of the 
right to tran^fei. UNNOPOOUNA DOSSIA v. 

Ooma Churn Doss, 18 W.R. 85. 

■ (22)— Bengal Tenancy .4cf (VIIl of 1886), 

SS.178, 183— Occupancy rights, transferability of 
1 — Usage — Local usage — Custom, —The usage to 
which ss. 178 and 183 of the Tenancy Aot refer 
is not confined to a usage existing at the time 
of tho .passing of that Aot. A loog period of 
time must elapse before a custom in respect of 
the transferability of oooupanoy holdings can 
grow up; but this is not necessarily the case 




1785 


THE ALL INDIA DIGEST. 


1786 


Right of Occupancy'—continued, 

-1.-—Transfer of Right— continued, 

with regard to the growth of a ' us ige’ or ‘ local 
usage’ in respect of this matter. There is a 
great difi^rence between a custom and a usage 
and the latter may be established in a much 
less period of time than a custom. What is 
necessary to establish a local usage of the 
transferability of o ‘cupancy holdings i-:, evi¬ 
dence of purchases or transfrrs by persons other 
than the landlords, made with the knowledge, 
but without tbe consent, of tbe latt-.-r, and to 
which no objection was made by the latter. 

Edward Dadgleish v. sheik Goz\ffar. 

3 C.W.N. 21. IF., 6 G W.N, 861, 6 C.W.N. 181; 
R., 8 C.W.N. 214, 8 C.W.N. 2-35. 3 C.L J. 
521.] 

(23) — Occupancy holdmg—Transferability — 
Local usage must be niature—Lacol usage, prooj 
of, as to transferability. —A transfer of an occu¬ 
pancy holding cannot bejustifi-d by locil usage 
which is sii'l “growing up.” The usage should 
have fructuated into maturity. To establish a 
usage as to the transferabilicy of occupancy 
holaings in a locality, it is not enough to prove 
that several cases of transfer of such holdings 
have actually taken place. It is necessary to 
prove that such transfers have been made with 
the knowledge and without tbe con'^ent of the 
landlord, and that no successful objection to 
such transfer has been made by the landlord. 

Ramhuri Singh v jub3ar ali mr \h. 6 c. ' 
W.N. 861. (3 C.W.N. 21, F.; 6 C.W.N. 181. j 
R.) [R., 9 C.W.N. 235.] See aho, RAJENDRA 
KISHORE ADHIKARI V. CHANDRA NATH 

Dupt. 12 C.W.N. 878, infra, 

{2^)^Occupancy holding — Local usage to 
transfer — Proof of local usage. —Where the 
question was whether an occupancy holding 
was transferable and the lower appellate Court 
found as follows :—“ There is abuudantevidence 
on the record to show that such lands are 
actually sold in the locality, and the Kobalas 
filed in this case support this fact.” Held that 
this did not amount to fioding of locil nsaee. 
Dino Nath Ghosh v. nobin Chunder 
Ghose, 6G.W.N. 131. ID., 2 InJ. Cas. 992.] 

('^lb)~^Transferability of occupancy holding — 
Custom and usage, proof of. —To prove a custom j 
or usage that occupancy holdings are trausier- 
able in any locality it is not sufficient to sh^w 
simply that such holdings are sold in tbe village 
or neighbouring villages. The essence of a usage 
of transferability is that transfers made to the 
knowledge of, but wi&hout the consent of, the 
landlord are valid and must be recognised by 
him. (8C.W.N. 172. F.) When occupincy.bold 
ings are not transferable by custom, the person 
who purchases them in execution of a money- 
decree purchase nothing. They are not trans¬ 
ferable as between the judgment-debtor and the 
decree-holder. PEARY MOHAN MUKERJEE v. 
JOTE KUM^R MUKERJEE, 11 C.W.N. 83. [R.- 
2 Ind, Cas. 96.J 

(26)—Snie of holding by tenant—Right of 
purchaser to standing crops—Transfer without 
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zemindar's consen(~Wh ther allowable by 
custom. 'It i.s undoubtedly the general rule in 
the N.W.P., that a tenant’s bril.ung cannot be 
I trarjsf-rred without the zeraiaiar’s consent, 

; but exceptions to this rule are by no means 
I rare. The purchaser of a le^'ant.’s'holding was 
I entitled to have a distinct decision on tbe ques- 
I tion as to whether or not tenants with a right 
of occupancy in the esta'e m which the bolding 
in suit is situate, are competent by custom to 
transfer tbeir holdings wuh 'ut tbe z^-mindar’s 
consent. MEER HaDWxT ALEE V. BaBOO 

Lall Singh. 1 N.W P. 96. 

{TJ) — Nontransferable — Transfer, if may 
by questioned by transferor's hetrs—Transfer by 
will — Voidor voidable—Lanai >rd'soption- —The 
transfer of an occupancy holding which is not 
transferable by local custom or usage, is not a 
void transaction. It is binding between the 
parties, namely, the transferor and tbe trans- 
feree, and all persons claiming through them, 
and is voidable only at tbe option of the land¬ 
lord. The heirs of an occupancy raiyat would 
therefore he bound by a transfer of the holding 
made by will HARI I‘AS Batraoi v. UDOY 
CHxNDRA D.vS BAIRAGI. 12 C W N 1086 = 8 
CL.J. 261. (4 C.W.N. 679, 2 C.W.N, 

cdxxir. 6C.W.N. 624. 11 C.W.N. 76. Rel. on.) 

(28)— Absolute occupancy holling—Right of 
tenant to bequeath holding —An ahsoliiie occu¬ 
pancy tenant cannot will away h's ho'ding. 

Mt. anandi Rai v. H\rl\l Brahman, is 
C.P.L.R. 1. (3 C.P.L.H. JC7. D.) 

(29l— Custom of Iransfernbility on payment of 
fee — Fee not paid. —Whore ir. was found that 
there was a custom to the effect that the transfer 
of occupancy rights wis not valid except on 
payment of ordinary fees to the landlord, the 
! transferee who has nor- paid the same does not 
acquire tbe right. SRIMDTHY SiBJ 8(TKDARI 
GHOSE V. Raj MOHU.N GuHO. 8 C.W.N 214. 
[F., 2 Ind. Cas. 992 ; i?., 12 C W.N. 1086 = 8 

C. L..J. 261.J 

(30) — Decree for arrears of rent—Fractional 
co-sharer—Sale in execution — O.cuponcy hold¬ 
ing not transferable by custom. — \ fractional 
cO'Sbarer who has obtained a decree for arreirs 
of rent cannot bring to sale in execution of his 
decree an occupancy holding vvhich is not trans¬ 
ferable by custom or u^aee. SiTA NaTH 
CHATTERJEE V. ATMXEAM KAR, 4 C.W N S71, 
[R., 1 C.L J. 500. 10 C.W.N. 176 = 4 C L.J. 63; 

D. , 13 C.W.N. 630.] 

(31) — Occupancy holding —Transfer contrary 
to local usage of portion of hdiing.if consti¬ 
tutes forfeiture of tenancy — Surrender of portion 
of holding—Landlord's right to reenter that 
portion—Encumbrance creatt d prior to surren^ 
dtr. effect of — Act VILI of I8S5 (Bengal Ten¬ 
ancy). — Where the entire h >lding of an occu¬ 
pancy raiyat has not been transferred contrary 
to local usage and custom, it cannot be said 
that there has been a forfeiture of the tenancy. 
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-4 —Transfer of ^continued. 

(2 C L.J. 369. ) Where a raiyat sur- 

rendfT^ h portion of his holding to the landlord, 
the landlord is entitle! to re enter that portion. 
notwith?taiidit)g any sabordinate rishts which 
the rtivit rrMy have created upon that parti¬ 
cular portion, and the mere fact that the land¬ 
lord wa'! a vare of the incumbrance cro itod by 
the riryaf cannot take away hi8 right of re¬ 
entry. (iAOAN CHANDftA CHOWDHY V. ALAK 

Chand Saha. 17 C.W.N. 698 = 18 Ind. Cas. 
996. {2 C-L J. 570. 12 C.W.N’. 873, R.) 

(32)—.Icf X. 6 Khoodkhasht ryot—Right 
of occupancy — Cii^toyn as to trnnsferabiltty of 
tenure of. —There is nothing unreason ible in 
the custom by which a khoodhasht ryot, who 
has bu'lt a pu-’ca house upon the land, and has 
acquired a right of occupmey under s. 6 of Act 
X of 1859, should have power to put in a new 
tenant in his uli^e. Ohunder COOMEU ROY 
V. KADEiniONEE DOSSEE, 7 W.R. 247. [D.. 

11 W.R. 354.] 

(3 3)— Right of occupancy — Zemindar and ryot 
— Ryot's puioer totratislcr—Trespass — Dnjnages. 
—A ryot’s right of occupancy resting upon 
legislation and custom alone is not derived from 
the general proprietary right given to the zemin¬ 
dar by tbo L’gi.slaiure. but derogates from 
and (iuali6es thit right. Whatever the ryot 
has, the zemindar has all the rest which is 
necessary to complete ownership of the land ; 
and amongst other rights, bo must have such 
a right as will enable him to keep the posses¬ 
sion of the soil in tho.sc persons who are entitl¬ 
ed to it. The rvots have no power to transfer 
to a third party Ihrir right to have possession 
of and to use the soil for their own benelit. 
Where such a transfer has been made, and the 
transferee is in possession, the zemindar, as 
owner, has a right to evict him as a trespasser 
and to claim damages to the exient of so much 
of his rents and profits as the trespasser pre¬ 
vented him from receiving. BlHKR SOHOD- 
WA V. Smith. 12 BLR. 82 = 20 W R. 139. 
fi?’., -22 W.R. 22; Appr., 15 C. 89; R.,S A. 467. 
17 C. 826. 3 G.L.J. 521.J 

f34j— Transfer whether operates ns forfeiture. 
—The mere transfer of a right of occupancy 
does not work as a forfeiture of the rights and 
interests of ocf'upancy ryots themselves in the 
land. OOU.AfHAND MUSTAFI V. MADAN 

Mohan Sikdah. 13 B L.R. 279, Note = ll W. 
R. 94. 16 W.R. 111.] 

(35)— Transferable — T'ransfer—Transferor in 
possession as tenant of transferee — ff^jectment .— 
Where on a transfer of a iion-transferable oc¬ 
cupancy holding, the original tenant takes a 
sub lease under the transicreo, and, in a suit by 
the landlord for khas possession, pleads that 
tbo holding was transferable and that ho is in 
occupation as a sub tenant under the transferee* 
held, that tbo landlord is entitled to khas posses¬ 
sion by ejecting both the original tenant and 
the transferee. KALI Ch.ARAN Ghosh v. 
ARMAN BIBI, 13 C.W.N. 220 = 9 M.L.T 276 = 
i Ind. Cas. 473. (11 C.W.N. 811 = 34 C. 689, 
Expl.) 
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(36) —Tmas/er 0 / part of occupancy holding 
— Ejectment^Suit by landlord .—The transfer, 
by a raiyat wit.h a right of occupancy, of a part 
of his holding does not entitle the landlord to 
recover possession of the land transferred by 
ejecting the transferee, in the absence of evi¬ 
dence to show that, by custom, such transfer 
is allowed. DURQA PROSAD SEN v. UOULA 

Gazee, 1 C.W.N. 160. (20 C. 590. 3 C. 744. 

R.\ 4 c. 925, 22 W.R. 22. D.) [R.. 9 C.W.N. 

134. 2 C.L J. 369 ; D., lOG.W.N. 818 ] 

(37) — Transferable occ 2 *pancy right — Eject¬ 
ment — Sale~Bengal Act VllI of 1869, ss. 22 
and 59.—A tenant, who has an occupancy right 
that is transferable by sale, is not liable to eject¬ 
ment, and the landlord can only sell the bold¬ 
ing under s. 59 of the Bengal Rent Act {Milter, 
J, doubting) (8 G. 675 = 10 C.L.R. 399,2'’.) 
(^waerc. —Whether a tenant, having a right 
of occupancy or not, and whether such right 
of occupancy be saleable or not, is not liable, 
under s 2*2 of the Bengal Rent Act, to eject¬ 
ment, on an arrear of rent remaining due at 
the end of the year?—Per Miiter, J. FAKIR 

Chand v. fouzdar Misser, 10 C. 547. 

I 

(38) -W.lKP. Rent Act, XII 0 / 1881, s. 9- 
Transfer of occupancy holding — Leaser —A lease 
of an occupancy holding for a period of fiftccD 
years, the efiect of which is to place the lessee 
in possession of the bolding and of the right of 
occupancy is a transfer and is prohibited by 

s. 9. .Act XII of 1881. Wali Muhammad v. 
Raqhubah. A.W.N. 1889, 145. (7 A. 866, 
A.W.N. 1889, 145, F.; A.W.N. 1882, 80, R.) 
[Diss., 15 A. 219. F.B., 13 A. 103.] 

I 

(39) — tenant -Lease in perpetuity 
of occupancy holding—Act XII of 1831 [N. IF.P* 
Renf), s 9 —“ Transfer.”—A lease in perpetuity 
of an occupancy holding is a ** transfer” pro¬ 
hibited by s. 9 of the N.W.P. Rent Act (XII of 

1881). Jhauan Singh v. Shadi Ram, 
A.W.N. 1889, 145. (7 A. 966, F.\ A.W.N. 1881, 
11, A.W.N. 1882. 80, R ) [Diss., 15 A. 219, 
P.B.] 

(40) — Landholder and tenant—Ilypothecatioxv 
of occupnnct/-rip/tf--7VaMs/cr— Act X VIII of 1873 
{N ir.P. Rent Act), s. 9.—(B?, the Full Bench, 
Mahmood, J., dissenting).—The hypothecation, 
by an occupancy tenant, of his right of occu¬ 
pancy, is not a “transfer” within the meaning 
of s. 9 of the N.W.P. Rent Act, 1873. GOPAL 
Pandry V. ParsotamDas. 5 A. 121 F.B.= 
A.W.N. 1882, 128. [Exp., 5 A. 103; Cons., 13 
A, 28; R.. 5 A. 495, P.B.. 7 A. 258, P B., 7 A. 
553, P.B., 7 A. 691, 7 A. 611, 10 B. 619, 8A. 
467. 10 A. 130, 14 B. 377, 10 0 P.L.R. 63. 
12 C.P-L R. 26.) 

(41) -ic( X of 1859, s. 6—Right of occupancy 
—Sub letting does tiot transfer such rigAL—A 
ryot, by merely sub-letting his land, docs not 
transfer, nor docs his sub lessee thereby gain, 
any right of occupancy, the ruleslaid down in 
8.6, Act X of 1859, not applying, as respects the 
actual cultivator, to land sub-lot for a term of 
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years by a ryot having a right of occupancy. 

Haran Chandra Pal v. Mukta Sundari 
Chowdrain, 1 BLR. AC. 81 = 10 W.R, 

113. [Appr., 15 A. 219. P.B. ; Expl., 11 W.R. 
656.] 

(42) —Validity of mortgage by occupancy ten¬ 
ant ’— A temporary transfer, whether in the 
form of a mortgage or otherwise, by an occup¬ 
ancy tenant, in favour of his land holder, is 
valid. MITHAN KUNWAR v. MUSAMMAT 

Behsa. 11 O.C. 343. {2 0.0. 204. 6 O.C. 331, 

R.) 

(43) — Mortgage of occuoayicy rights-^^Death of 
occupancy tenant without heirs —Mortgagee's 
right against landlord. — A mortgagee’s interest 
is neither greater nor of longer' duration than 
the mortgagor’s interest in the occuuancy ten¬ 
ure ; hence, where the latter’s interest entirely 
ceases by his death without heirs, tae interest 
of the mortgagee also determined even though 
the mortgage be m ide with the 1 indlord’s know¬ 
ledge. Narindar SINGH V. Lehna Singh, 
6 P.R. 1901, ReY. = 36 P.L.R. 1901. 

—Occupancy Right —Transfer by tenants. 
—In 1887 certain occupancy tenant of a cer¬ 
tain land mortgaged a portion of it by unre¬ 
gistered deeds to Subx Ibrahim and ismail, 
and. in 1888, their entire holding to Bhagwan 
Das. In 1891 the landlords sued for cancella¬ 
tion of the mortgage deeds executed in 1887 
but the suit was dismissr>d on tbe ground of 
acquiescence ; tbe occupancy tenant executed 
several other mortgages suh-equently to that 
in favour of Bhagwan Das On the 6bh April, 
1898, Bhagwan Das obtained a decree for posses¬ 
sion of the land mortgaged to him. against the 
tenant and the mortgagees. a’;d it w<as held that 
Bhagwan Da> had priority over iha unregister¬ 
ed mortgages of 1887, because his deed was re 
gistered, and over other mortgages, because 
they were of Lter dates. This was in pursu¬ 
ance of 115 P.R. 1890, which has been over¬ 
ruled by 56 P.R. 1900, F B. Bhagwan Das sold 
his rights under the decree of 6th April, 1898 
On the landlord’s suit for dispossession and 
cancellation of the sale, held, that the m irt- 
gages, which were nullities so far as Bhagwan 
Das is concerned, are not necessarily so as 
against others not holding any registered deeds 
entir.liog them to priority. Held, also, that 
the decree passed on the 6th April, 1S93, though 
conclusive as between the parties, viz., Bhag- 
wan Das and the tenant and his mortgagees, 
did not confer on the landlords any rights over 
and above those which they would have had, 
if the decree had never been given. The land¬ 
lords’ suit for cancellation of the sale decreed 
but for dispossession of the mortgagees dismis¬ 
sed. Ibrahim v. Nathu, 43 P.L.R. 1901=7 
P.R. 1901, Rev. 

(45)— Transferability “ Usage Growing 
usage not sufficient—Usufructuary mortgage by 
tenant—Subseguent relinguishnent to landlord 
•—Right of Hndlord to re-enter—Mortgage or 
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oxit-aud-oiit sale. —In 1894 an occupancy ryot 
executed a usufructua^’y mortgage of the hold¬ 
ing, put the mortgagee in possession, and 
though it was arranged that the tenant would 
continue to pay rent to the landlord, the 
tenant left the village and abandoned all con¬ 
nection with the land. In 1901, the tenant 
executed a deed of relinquishment in favour of 
the landlord and surrendered the land to him, 
aud it did not appear that be paid any rent 
since. Urett. J., held, on second appeal, 
upon a consideration of tbe terms of the mort¬ 
gage-bond and the circumstances connected 
with the transaction, that although the docu¬ 
ment purported to be a usufructuary mortgage 
for sixty years, the transaction was rcilly an 
out-and-out sale and tbe deed was drawn up 
in that form in order to evad-^ t he provisions of 
law against the transfer of occupancy-holdings. 
Held by Rampini, C. J., and MUra, J. -That 
apart from such considerations, the moment 
tbe deed of relinq uishment was ex*=cutc.‘d by 
the tenant, the landlord became entitled to re¬ 
enter. A growing usage of transferability of 
occupancy holdings isof no eSect against the 
landlord The usage, to be effective, must 
have already grown up. Ra.JENDRA Kisfiore 
ADH iKARi V. Chandra Nath Dutt, 12 
C.W.N. 878. (10 C.W.N. 497. 10 C.W.N. 719, 
Rel on.) 

(46) — Mortgage by occupancy tenant — Stihse- 
guent surrender-Right of mortgagee. —Where an 
occupancy tenant mortgages his land, which he 
IS empowered by law to do fvide A.W.N. (1882) 
126) he cannot defeat the rights of his mort¬ 
gagee by subsequently relinquishing his occup- 
anev rights. ALTAF HASAN v. DUL.V Ram 
A.W.N. 1832, 138. 

(47) — Mortgagee by — Rights or mortgagee, 
effect of surrender ot the mortgaged holding on. 

—The predecessor in interest of some of the 
defendants ba 1 mortg-iged his absolute-occupan- 
cy holding in favour of tbe plaintiS. After his 
death, his heirs surrendered a part of the hold¬ 
ing in favour of their landlord and this suit was 
instituted by the plain'i5 to foreclose the 
mortgage, making the landlord also a party. 

In modification of the decree of the first Court, 
the lower appellate Court substituted a foreclo¬ 
sure decree for tbe entire holding. On second 
appeal by tbe landlord, held, that, where an 
absolute-occupancy tenant has once validly 
mortgaged his bolding, a subsequent voluntary 
surrender to the landlord cannot, in any way, 
operate so as to affect the rights of the mort¬ 
gagee. Bhuray Brahmin v. Lala Vishwa- 
NATH, 2 N-L.R. 170. (11 C.P L.R. 5. F.\ 18 A. 
354. 27 A. 82, 27 M. 401, R.) ICons., 4 N. 
L.R. 57.] 

(48)— Occupancy, right of—Mortgage of land 
pari of which subsequently transferred by mort¬ 
gagor to another — Khud kasht land. Transfer 
of — Possession, Suit for — Tenant—Rent Act 
{Oudh), 1886, s. 5.—In 1890. the proprietor of 
an eight annas share in a village mortgaged it 
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to the pUintitf oy n deid, wiioh provided that, 
Jii a certain even^, the mortgagees should be 
entitled to po-j»o?%s«ofi. The m >rcgagees sued, 
and obtainfi 1 a »lo re?, for possession of the 
naortgfcgeJ proper y. After cbe decree, but just 
before the pjssnnon oi the shire wvs inide 
over to the pi-tin fit by the Court, the mort¬ 
gagor execiifo’l ad el of gift in favour of the 
defendanr. in r-sj -ct of some biqh'is of land, 
which wn a Iniit e lly the kk'id k iskl land of 
themirtgagof T le p'aiutiSs sued the defend¬ 
ant for possession o^ th it Ian 1. Tnere was no 
evidence thit tiie m >rf.gis[or either as proprie¬ 
tor or as tenant <mlt'vited or held the land in 
question on August U. H(i6. Held, that s. 5 
of the Rent Act. whi;h was inteniedto 

apply only to ck p op^ietors, who had become 
mere tenants by August 24, 1866, did not 
apply to the cise ar ail, and that the transfer 
of an entire sh vro inu-t be hel 1 to include every 
part of, and everything appur’enant to, that 
share. Heli, th r (ora, that the plaintifis 
were entir.l d ti p is^es-iion of the lind in suit. 
AKHARI HBGVM V liADUI PAHSHAD. 5 O.C. 
176. [fi., 7 O 0. 312; P’., 8 O.C. 353,] 

(49)— Riiemp^inn -Sub’in'trtgage by a mort- 
gafee-^O'cupi in/ ktliii ig—Ttansfer before the 
Agra Tenancy .4 t cime into force—Right of 
mortgagee to r d >'m — Q‘neral CliU%^s Act (I of 
1904. I'lcah, ,s. G. —llig its which accrued before 
the Agra Tonan -y Act ciine into force are not 
prejudice I ny t hit on io'-m'*nt. A mortgage of 
an occupancy tMiancy, executed prior to the 
coming into op^r luon of the Agra Tenancy Act, 
is valid. Such a ni ’r'gigee h is all the rights 
of a mortgagee, inclu ling a right to trinsfor his 
mortgage and also a right to a sub-mortgage. 
A mortgagee of an ovnpancy holding and a 
transferee from him hive a power to redeem 
the mortgig.-, U\M PauCVS UPADHU v. 
SOOBA UPADtirv. 7 A.L J. 733 = 6 lad. Gas. 
837 = 32 A 623. (2G a W.N. 302. D ) 

{^0) — Ociip incy holiiuq, non transferable — 
Usufrtictuary mo tgage by tenant — Tenant 
reynaining on I imi ns sub-lessee of portion of 
holding and paynig rent -Abxndonmeni—Eject 
vient. —The exec ition by a ten int of a mortgage 
of his non-transferlOle nccupmcy holding does 
not by itself am mnt to in abandonment of tho 
holding, beciuso it is only on tho assumption 
that tho tenancy eoniinuos in operation that 
the mortgigee om have any subsisting interest 
in the land. (lOC.VVN. 499. 10 C.W.N. 719, 
4 G.L.J. 30G, R I Wticre an occupinoy raiyat 
executed a usufructuary mortgage of his holding, 
butconrinuel tipiyrmtto the landlord and 
remained in possession of a portion of the hold¬ 
ing as a sub-ten me under tho mortgagor: Held, 
that tho landlord wis not entitled to treat the 
raivat as a trospisser and sue him in ejectment. 

Chowdhuky Moh \nRo PRusnAOv. SiiEinn 
Pachkari, 16 OWN. 322 = 13 lod. Gas. 
941. 

(51)— Mortgage of occnpancy-holding—Suit 
for recovery of mor\ey by mortgagee not wain- 
faina 6/0 — Contract Act, ss. 23, Illegal 
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contract. —A usufructuary mortgage of an occu- 
pincy-boliing being illegal, the mortgagee 
cannot recover even the m mey paid to the 
mortgagor. Kanhai v. TILAK, 16 lad. Gas. 
42. (22 A. 295 7 A.L.J. 330 = 32 A. 383 = 5 

Ind. Cas. 557, E.) 

{5i) — 0:cuoa'tcy h'iliinq — Mortgage—Subse- 
quent sili of poruo ioj hUhnj to-lh lindhtd's 
consent—Suit on mortgige—Purchaser \f may 
question validity of mortgage — Estoppel — 
Evidence Act, s. 115.—A niyat mirigigedhis 
occupincy holding to A ; subs qnontly a portion 
of the hoHing was, with the landlord’s consent, 
purohased by B. wb^ Urec on took a fresh 
seltleinont from the landlord at an enhanoed 
rent. Held {Chitty and Chatterjee, JJ., Coxe, 
J,, contra) —Tba^-, in a ^U't ny the mortgagee, 

13 was estopped from questioning the validity 
of the mortgage. R\DHV K \NT CHUCKER- 
HUTTY V. U\MAN\SDA SH AHA. 16 G W N. 
475 = 13 G.L.J. 369=39 C. 313 = 13 Ind. Gas. 
698. (12 0 W.N. 720, D.\ 14 O.W.N. 779. R.) 

(53) — Act XVIII of 1873, s 9— Mortgage of 
cultiudtory holding with right of oc:upancy by 
loidow—R versioner if entitl'd to qu stion.— 
Under Act XVLIE of 1S71. a usufruotu iry mort¬ 
gage of a cultivatory holding with a right of 
occupancy oflsited by the wido.v of the last 
m lie holder c innot be qu )stioiie i by the rovoc- 
siouers as thjy have no right of su ‘O'ssio i to it, 
Musammat BAUANJA V. Basdeo Missbr, 

7 N.W.P. 241. 

(54) —Occupancy rights — Mortgage by widow 

in possession — Rijht of mortgagee to retain 
possession on her death - Necessity - Assent of 
Itndlord, whether biniing on th-* reversionary 
heir — Punjab Tenan y Act {.KVI of 1887), s. 59 
(3).— Held, th it a m g igo "f occupancy rights 
by a widow, whether or not for necessity, is 
void under s. 59 (3), Punjib Tenancy Act, 
even if it receives the assent of the landlord, 
and a revorsioniry heir is entitled to take 
possession of the land, without piyment, ob 
tho death of thewid)w, ALLAH DlTTA v. 
HASSAN, 50 P. L. R. 1913 = 13 lad Gas. 623 
= 26 P W.R. 1913. (39 P. R. 1898, 69 P. R. 

1900, F.) 

(65) —Ojcnpanfit/ tenants— Mortgxge of hold^ 
ings —Landfjril’s nssduf -Rdfonn'i decraa o6f<itn- 
ed by proprietor ousting orijiaal tenants— In¬ 
terest of tenints* riortgaiees not affected,— 
Whore a zemindat bis permitted his original 
tenants with a right of oecupa loy to spiU up 
their holding and make over pjrtions of it to 
mortgagees oh irge I with portions of the r6nt» 
and has accepted from the mortgagees in pos¬ 
session payment of ^ach portions of rent, he 
canuH, by reasop of h'S h iving assented to the 
substitution of the mor gigees f^r the original 
tenants, destroy tho interest of the former by 
outlining, from the Revenue Court, a deoroe 
ousting only tho latter. GOBBRDHUN ▼. 

Gokal Chand, 7 N W.P. 31. 

(56)— Right of oocuoancy —Restricted right— 
Out-and-out sale by heir, — Although the heix 
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of a person would not be competent to transfer 
out-and-out by sale a restricted right of occu¬ 
pancy which that person, and he as heir to 
that person, has enjoyed, there is no reason 
why he should not, during and for her life, 
make such arrangements for the cultivation of 
the jote and its management as she thinks fit. 
Mohanund BANERJEE V. Shushee She- 
KHUR CHATTERJEE, 20 W.R. 132. 

(57) — Occupancy right — Purchaser's right to 
claim to registry in Zemindar's sherishta .— 
Where the purchaser of an occupancy right in 
certain land claimed the registry of bis name 
in the Zemindar's sherishta, the purchaser 
should show that his purchase was of a trans¬ 
ferable tenure and that the sale to him did 
not involve any re-distribution of the rent. 
MuSS\MUT SHUNKaRPUTTEE THAKGORAIN 

V. MrazA Saipoollah Khan, 18 W.R. 507. 

(58) — Agricultural land—Right of occupancy 
— Transfer—Conversion of land into dwelling- 
house ,—Ryots having rights of occupancy in 
land for agricultural purposes, may, by custom, 
have the right to transfer it to any person to 
hold for the same purpose, but that will not 
carry with it the proposition that a person who 
may be desirous of erecting a large house in 
the midst of an agricultural mehal, can buy 
up the tenures and rights of several cultivators, 
and convert the land into a dwelling-house 
and appurtenances. JUGUT CHUNDBR ROY 
Chowdhry V. Eshan ChunderBanebjee, 
24 W.R. 220. [Cons,, 2 C.L.R. 294=-3C. 781.] 

(59 and 60) — Landholder and tenant — 
Occupancy holding—Part of occupancy holding 
converted into a bagh— Transfer of this portion — 
Act XII of 1881 (N. W.P. Rent), s. 9. — BeUtha,t 
the fact that a piece of land, forming a portion 
of an occupancy holding, had, with}the permis¬ 
sion of the zemindars, been converted into a 
bagh 01 grove, by the tenants, did nob exempt 
such piece of laud from the usual incidents of 
occupancy tenure, amongst which were the 
restrictions upon alienation imposed by s. 9 of 
Act xtl of 1881. NAWAL GOBIND RAI v. 
GaNESH GOBIND RAI, A.W.N. 1899, 25. (5 

A. 616, R.) 

(61) —Occupancy tenant, transfer by, set aside 
"^Suit by landlord against transferee for dama- 
9es.—PiaintiS sued the defendant for damages 
in respect of a period during which plaintifi 
alleged that the defendant was in possession of 
the land which ought to have been in the pos¬ 
session of her (plaintifi’s) occupancy tenant. 
The plainbiS had already succeeded in a suit 
against the defendant for his dispossession from 
the property, on the ground that the assign¬ 
ment under which he obtained possession from 
the occupancy tenant was illegal and he was 
therefore not entitled to retain possession, 
Seld that plaintifi had no right to maintain a 
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suit for damages against the defendant, that if 
she had any claim it must be in virtue of her 
right against her tenant, i.e., her right to the 
rent which the tenant should have paid while 
he, and not the defendant, should have been in 
possession, and that, as no permanent injury 
to the plaintiff’s rights had been caused by the 
defendant in the property, plaintifi had no 
right of suit against the defendant. Banno 
Bibi V. MATHURA Singh, A.W.N. 1886,72. 

(62) —Right of occupancy—Transferable ten¬ 
ure—Suit to recover khas possessiojt.—Onus._ 

A mere right of occupancy derived from a per¬ 
son who had only such a right, gives no title to 
the transferee against the Zemindar. (7 W.R. 
528, F.) [R., 16 W.R. 111.] In a suit to 

recover khas possession, where the defendant’s 
plea is that his holding is a permanent hold¬ 
ing, it is not sufficient for him to show that 
his vendor had some right; it is upon him to 
show that it was the exact permanent right at 
issue between the parties. Rani Durga 
SUNDARI V. BRINDABEN CHANDRA SIRKAR 
CHOWDHRY, 2 B.L R. App. 37 = 11 W.R. 162. 

(63) — transfer of non-transfer able occupancy 
holding—Sale by purchaser to under-tenant, 
effect of—Bengal Tenaticy Act (VIII of 1985), 
ss. 22, 49—“ Other wise," meaning of, in s. 22. 
—A non transferable occupancy holding under 
the plaintiff belonged to B, who sublet a portion 
of the same to defendants Nos. 1 and 2 and 
then sold the holding to a third party who 
again sold the same to defendant No. 1. The 
plaintiff sued for recovery of possession, and it 
was contended in defence that the effect of the 
transfer of the holding is that of abandonment 
which should be considered to be a transfer in 
favour of the landlord, who is bound to sue for 
evicting the defendants as the original tenant 
would have been bound to do. that is, after 
notice under s. 49 of the Bengal Tenancy Act: 
Held, that what had taken place in the pre¬ 
sent case was not tantamount to a sale by the 
tenant in favour of the landlord, and was not 
to be clothed with the same legal effect: Where 
the plaintiff is not the immediate landlord of 
the under-tenant, s. 49, Bengal Tenancy Act, 
has no application. S. 22 of the Act applies 
only to occupancy-holdings which are transfer¬ 
able. (27 C. 473, 4 C.W.N. 569, R.) The 
word “otherwise” in that section is used 
in respect of the transaction, which is ejusdem 
generis with the co-ordinate words, used 
in the section, by transfer or succession, and 
cannot be held to apply to the present case. 

RADHA Nath v. aditya Prosad Dass, S 

lad. CaB. 264. 

(64) —Right of occupancy—Transfer of right _ 

Tacking of possession—Act X of 1859, s. 6._ 

The possession of the vendor could not be added 
to the possession of the purchaser so as to give 
the latter a right of occupancy under s. 6, Act 
X of 1S59> It is immaterial that the Zemindar 
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consented to the transfer. HYDERBUKSH v. 

BHUBiNDRO Deb Cowar, 13 B.L.R. 276, 
Note-17 W.R. 179. 

(65) —Estoppel —Occupancy holding sold as 
fixed rate tenancy—No objection by judgment- 
debtor in suit or in execution proceedings — 
Possessory title. —Where an occupancy holding 
mortgaged as a fixed rate tenure was sold at 
auction, as such, and the decree-holder, having 
purchased it, remained in possession thereof for 
eleven years, but was subsequently dispossessed 
by the judgment-debtor, held that the defend¬ 
ant was estopped from setting up the plea that 
the holding was an occupancy tenure, and that 
the defendant having no title at all, the plaint¬ 
iff was entitled to re-gain possession on the 
strength of his possessory title. ASGHAR 
HUSAIN V Pal AHIR, 10 A.L J. 66 = 34 A. 838 
— IS Ind. Cas. 227. (8 A.L J. 404, Reversed.) 

(66) — Transfer of occupancy holding—Suit by 
landlord to eject transferee.—Tlho zemindars of 
a village brought a suit for ejectment against 
their occupancy tenants on the ground that 
they bad, by tbeir illegal transfer of the 
occupancy holding, rendered themselves liable 
to ejectment, and against tbeir transferees as 
trespassers. The suit was brought in the 
Court of the Assistant Collector. The occu¬ 
pancy tenants did not appear to defend the 
suit. The transferees contended, among other 
things, that the suit was barred by limitation 
and that the occupancy tenants were entitled 
to transfer the holding by the custom of the 
village. The Assistant Collector decreed the 
claim. On appeal, the District Judge confirm¬ 
ed the Assi.slant Collector's decree., On 
second appeal to the High Court, held that 
the suit was one properly oognizable in the 
Civil Court, being to eject the transferees as 
trespassers in faot, who bad been put in pos¬ 
session under an illegal transfer by the real 
tenants, that the appeal however lay to the 
Judge and that the defect of jurisdiction was 
saved under s. 207 of the Rent Act, and that 
the suit, regarded as one to eject trespassers, 
was not barred by limitation, and that, es the 
act of tho tenant in transferring his holding 
to tho defendants was illegal under tho Rent 
Act tho transferees were mere trespassers, 
whom the plaintiff as proprietor of the land 
was entitled to eject. JOKHU RAM v. 
HAR SHANKAR PRASAD SiNGH, A.W.N, 1886, 
75. 

(67) — Suit to eject defendant treated as tres¬ 
passer—Jurisdiction of Civil Court — Ryot's plea 
of purchase of rnokuraree right—Question of 
transferability of vendor*s title. —Tho plaintiff 
in this case sued to ojeot the defendant, ex¬ 
pressly denying that tho relationship of land¬ 
lord and tenant existed between them and 
treating the defendant as a more trespasser 
having no right whatever to the lands in dis* 
putc. The allegations were such that, if the 
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plaintiff failed to make out his own case prov¬ 
ing the defendant a trespasser, he was to be 
out of Court. The contention was thus one 
of title and not one between landlord and ten¬ 
ant and the suit was therefore held by the 
High Court to have been properly brought in 
the Civil Court. Held, also, that when a 
mokururee right by purchase has been set up, 
it is the duty of the Court to give a substantive 
finding as to the title and tenure of the vendors, 
and also, to find dietinotly whether from the 
nature of the tenure it was or was not transfer¬ 
able. RAM CHUNDER MITTERV. RAMZANEE 
Bebee. 2 W.R Act X, Rul. 4. [F., 4 W.R. 

Act X, 16.] 

(68) — Right of occupancy, if transferable — 
ActX of 1859, $■ 27— Registration by zemindar 
—Transfer of occupancy holding —Suif for pos¬ 
session against transferee—Jurisdiction — Act X 
of 1859, s. 23, cl. 5 —A right of ocoupanoy is a 
perpetual lease, the bolder of which cannot bs 
ejected so long as be pays a fair and equitable 
rent. Such a right is a transferable tenure, 
the zemindar not being bound to register the 
transfer under s. 27 of Act X of 1859. [Over¬ 
ruled, 7 W.R 528 : R., 2 W.R. Act X. 4, 3 W. 
R. Act X, 147.J A Court of Revenue has no 
jurisdiction, under cl, 5, s. 23, Act X of 1859, 
to entertain a suit for possession against an 
occupant by transfer, who is not recognised by 
the landlord as his tenant, and from whom he 
has never received rent. The mere fact of the 
landlord suing for onbancement of rent shows 
that the tenants had at least the right of occu¬ 
pancy ; for a tenant-at-will may be ejected at 
once on his refusal to pay such rent as the 
landlord deems proper. MUSSAMUT TarA- 
MONEE DaSSEE V. BiRRESUR MOZOOMDAR, 

1 W.R. 86. 

(69) — Non-transferable occupancy holding — 
Co-sharer landlord's decree for rent—Sals in 
execution—Purchase by decree-holder-Purchase 
at mortgage-sale — Rig/jfs of purchasers, —In a 
suit for recovery of khas possession by the 
plaintiff who had purchased an ocoupanoy 
bolding in execution of a mortgage decree, the 
defendant claimed under a lease from a co- 
sharor landlord who also bad purchased the 
bolding in execution of a decree for his share of 
th > rent. Held — that tho question of transfer¬ 
ability of tho bolding did not arise. AYBNUD- 

DIN Nasyav. Srish Chandra Banbrji, 11 
C.W.N. 76. [F., 11 O.L.J. 20 = 6 Ind. Cas. 39 

= 14 C.W.N. 71, 13 C.W.N. 630 ;R., 11 O.W. 
N, 169 N, 12 C.W.N. 1086 = 8 C.L.J. 261, 2 
Ind. Cas. 96 ; D., 35 C. 904 = 12 C.W.N. 721 = 
8 C.L.J. 29, 8 C.L.J. 2, Note.] 

(70) — Jo/e — Sale in exeew/ion of decree — Right 
of purchaser. —In the absence of any custom, a 
right of occupancy, which is merely a creature 
of tho Rent Law and does not depend upon any 
custom, cannot bo transferred. Consequently, 
the sale of a jote in execution of a decree does 
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not confer on the purchaser any right of occu¬ 
pancy nor does such a sale prove the right to 
be transferable. Kripa Nath CHAKEE v. 
Doyad ChanD Pad, 22 W.R. 169. [Cons., 
22 W.R. 493.] 

i71)—N.W.P. Rent Act, XVIII of 1873. s- 9 
—Transfer of occupancy right. —In a suit by a 
decree-holder to bring the occupancy rights of 
the judgment-debtors to sale in execution of a 
decree, held, that, the present holders of the 
occupancy right being alive and standing alone, 
and there being no persona who had as yet 
become by inheritance co sharers in such right, 
there was no person entitled to the occupancy 
right on whose death in due course such right 
would devolve as if it were land, and such 
right not being transferable to a stranger, the 
decree-holder was not entitled to bring such 
right to sale in execution of his decree. 

Durga Prasad V. gokad Chand, A.W.N. 

1881. 31. (1 A. 353, R.) 

(72 if 73)— Sale of occupancy right by landlord 
in execution of money-decree—Subsequent sale of 
same for rent. —Where a zetnindar, by his own 
act, had brought the raiyati right of his tenant 
to a termination by bringing it to sale in exe¬ 
cuting a money-decree against him and settling 
the lands with other persons after himself be¬ 
coming the purchaser thereof, the person who 
subsequently purchased the same bolding in 
execution of a decree for arrears of rent against 
the same tenant, could not acquire any title to 
the holding under his purchase and a suit by 
him for possession must fail ; for there was no 
subsisting title in the tenant to be acquired 
by the purchaser. RAM SARAN PODDAR v. 

Mahomed Latif, 3 C.W.N. 62. 


(74) — Occupancy holding, sale of, in execution 
of a money-decree—Holding not transferable by 
custom or usage—Sale if valid—Voluntary and 
involuntary sales, —A sale in execution of a 
money-decree, of an occupancy holding which 
is not transferable by custom or usage, is effec¬ 
tual if it is held with the consent of the landlord. 
In principle, there is no difference between the 
case of a voluntary sale made by the raiyat, 
and an involuntary sale held by the Court, if 
Buoh sale is consented to by the landlord. 
Ananda Das V. rutnakar panda. 7 C.W.N. 
872. [B., 6 O.G. 331. 9 C.W.N. 972.] 

(75) — Landlord and tenant—Sale of occu¬ 

pancy holding in execution of vwney-decree 
Question of transferability of holding, who can 
raise — Co-sharer of raiyat whether competent to 
take the The raiyat, whose occupancy 

holding has been sold in execution of a money- 
decree, can raise the question of transferability, 
as soon as he comes to know of the^ execution- 
proceedings taken against his holding. (24 C. 
355,1 C.W.N. 396, 26 C. 727, 3 C.W.N. 583, R.) 
But a third party cannot raise the plea, against 
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a person who had purchased the holding m 
^ecution of a decree against the raiyat. (2 C, 
W.N. 279, 6 C.W.N. 624, F.) Therefore, the 
question cannot be raised by a co-sharer of the 
tenant, when the latter himself is silent, and 
the landlord is not a party to the suit, Ambika 
Charan Mondad V. Ram Charan Prama- 
NIE. 5 Ind. Cas. 385. 

(16)—Occupancy holding — Transferability 
question of, if arises as between claimants not 
landlords or original tenants.—lu cases between 
rival claimants of holdings, neither of whom is 
either the landlord or the original tenant, the 
question of transferability does not arise, and 
the one who would have the best title if the 
bolding were transferable, is entitled tosucceed. 
Samiruddin Munshi V* Benga Sbeikh 
13 C.WN. 630=1 Ind. Cas. 114. (6 Cw7n 
624, 11 C.W.N. 76, F.-, 24 C. 355, 3 C.W.n’ 
586. 4 C.W.N. 571. D). 

{*11)—Zemindar and occupant ryot—Death of 
ryot—Lease of land to another tenant—Heir of 
former tenant not entitled to question.—On the 
death of an occupant ryot, it is open to the 
Zemindar to let his land to whomsoever be 
pleased, and when the Zemindar basso let the 
land to some other person, giving him a pottab, 
it is not competent to a distant relation of the 
deceased ryot to claim to succeed by inherit¬ 
ance setting aside the arrangement by the 
Zemindar. JATEE RAM SUBMAH v. MUNGLOO 
SURMAH, 8 W.R, 60, [f’., 2 Agra 366 • R 

24 C. 207 = 1 C.W.N. ,S9, 34 C. 616, 

C.W.N. 626 = 5 C.L.J. 457.] 


(IQ)— Hereditary cultivator — Succession _ 

Transfer of holding. —A hereditary cultivator 
adopted his nephew and conferred on him, by 
deed of gift registered, his hereditary occupancy 
along with other property. Held that, under 
the circumstance?, the nephew had obtained a 
good title to the properties under Mahommedan 
law, and that the proprietor of the village could 
not, on the death of the cultivator, recover the 
holding from the nephew. Held further that 
the transfer by the uncle to the nephew was 
admissible, because the nephew was a member 
of the family of the deceased, and dependent 
on the land. MUTHOO Khan v. Sudtan 18 
P R. 1868. (96 P.R. 1867 and 1 P.R. 1868 
F) [R., 45 P.R. 1883.] 

(19)—Hindu law—Succession to hereditary 
cultivators—Lineal heirs or collaterals. —The 
law relating to succession to hereditary culti¬ 
vators is that lineal male descendants succeed 
in the first instance, and in their absence 
collaterals in the male line who can trace their 
descent to a common ancestor who held th© 
land, and who reside in the village in which 
the land is situate. Gopad Singh v. Jowahir 
SINGH, 1 P.R. 1868. [Ra:pf., 34 P.R. 1883.] 
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-4.—Transfer of Right— 

{^0)^Hereditary cultivitors —Inheritance^ 
Direct line of heirs —The next of kin of a here¬ 
ditary cultivator will not be allowed to succeed, 
unless they are in the direct m^le line of the 
owner whc originally obtained the cultivation. 
VEROO V. HAHIB SINGH, 43 P.R. 1866. 

(81) — Successions Agreement or custom —Ea- 
try in Settlement Record. — K properly attested 
entry with regard to succession to occupancy 
rights in the settlement record will be deemed 
to be a viUl agreement, though there may be 
no proper consent by either party. Tne rule 
as to succession laid down in the Tenancy Acts 
can be molifiad by agreement but not by cus¬ 
tom. PHINA SINGH V. MAHTAB KHAN, 20 
PR. 1896. 

(82) —Succession—Suruiuors/itp—S. 59,Pun- 
jab Tenancy Act, 1887-—The principle of survi¬ 
vorship among joint tenants of a holding will 
not apply to the case of an heir claiming a 
share in an ancestral holding on the death of 
one of the tenants, even though the deceased 
was jointin cultivation with some of the family. 
Mohru V. Mutsaddi, 109 P.R. 1894, P.B. 
(56 P.R, 1887, Overruled ; 2 P.R. 1867, 57 P. 
R. 1868, 36 P.R. 1870, 159 P.R. 1879, 4 P.R. 
1380, 130 P.R. 1882. 9 P.R. ISOt. Rev.,R )[R., 
100 P.R. 1908. 76 P.R. 1907.J 

8(83) -Succession'- Daughter's son—Adopted 
son — Rights of —S, 59, Punjab Tenancy Act, 
18S7— Punjab Tenancy i4c(,l8G3, s. 36.—Under 
s. 59 of the Punjab Tenancy Act, 1887, a Brah¬ 
man’s daughter’s son is incompetent to suc¬ 
ceed to the right of occupancy. Quaere : — 
Whether an adopted son can claim the benefit 
of the above section. WlR Bhan v. SUBA, 40 
P.R. 1894. (1 P.R. 1874, Rev., D.) 

{8i)—Punjab Tenancy Act, 1887, ss. 5, 59— 
Succession to occupancy—Adopted son — Daugh- 
ter's soHsObjection in appeal- —A daughter’s 
son, who has been adopted, oannot claim to 
succeed to the occupancy rights of his adoptive 
father \_Vide s. 5 (3), P T. Act], Such a plea 
can be taken even for the first time in an ap¬ 
pellate Court. JOWALA SINGH v. KALA 
Singh, 22 P.R. 1898. 

{8b)—Hereditary cultivator — Succession — 
Sisfer’s son.—As a general rule, no one can 
succeed to the right of an hereditary cultivator, 
unless he bo a descendant in the direct male 
line of the person who originally obtained the 
cultivation. The exception is whore relation¬ 
ship exists, and also family dopondonoy is esta¬ 
blished on the part of the claimant. In this 
case, there were nearer relations than the plain- 
tif! who was a sister’s son of the deceased, but 
they did not object to the plaintiff’s claim to 
succeed. But it was held that notwithstanding 
the waiver of their rights by these relations, it 
was open to the proprietors of the village to 
bjeot to the plaintiff's claim. Moreover, rights 
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-4.—Transfer of Right— continued. 

to hereditary cultivation cannot be transferred 
and therefore, as against the proprietors, such 
waiver can have no effect. MAYDA v.HURJUS, 

96 P.R. 1867. [R., 18 P.R. 1868.] 

(86) —Chela of a deceased fskk'iT —Right to suc¬ 
ceed .— A chela of a deceased fakir {Bairagi) has 
no right to succeed to the occupancy rights of 
the deceased against the wishes of the proprie¬ 
tary body, as the chela is not a male lineal 
descendant in the male line within the mean¬ 
ing of s. 59, Punjab Tenancy Act. PUNJAB 
Singh v. Sant Ram, 22 P.R. 1896, F.B. [R., 

97 P.R. 1909, 2 P.R. 1907, Rev.] 

• 

(87) —Succession— Customary adoption, s. 69, 
Punjab Tenancy Act, 1887.—No tight of suc¬ 
cession is acquired under s. 59, Punjab Tenan¬ 
cy Act, 1887, by a mere customary adoption by 
a Hindu or Mahomedan. Pattbh MUHAM¬ 
MAD V. MUSST. JIWAN, 43 P.R. 1895, F.B. 
[R., 60 P.R. 1903. 97 P.R. 1909 ] 

(88) — Widow—Sale of occupancy right— Re¬ 
marriage — Extinguishment of riglif —Punjab 
Tenancy Act, 1887, s. 59. — Held, that an oocu- 
pancy tenant cannot alienate more than his own 
interest in a holding, and a widow tenant 
having rights of occupancy does not possess the 
power to sell her holding—s. 69 (3), Punjab 
Tenancy Act, 1887. Held, also, that a widow's 
right is extinguished by her te-marriage under 
s. 59 (b), Punjab Tenancy Act, 1887. HAN- 
WANTA V. Chouth Mal, 2 P.L R. 1900, ReY. 

= 3 P R. 1901, Rev. 

(89) — Suit for recovery of possession of occu- 
pancy holding acquired by defendant from pfain- 
tiff's guardian—Fact of defendant being a land¬ 
lord nof disefosed in plaint—Jurisdiction —Spe¬ 
cial jurisdiction of revenue officers when to be 
exercised —Nbfi/icafion under proviso to s. 97, 
Central Provinces Tenancy Act—Effect—PlaitU 
presented to Civil Court subordinate to District 
Court—Return for presentation to judge who is 
also o Revenue o_fficer — Return for presenfafiott 
to Civil Court—Decision of District Court uphold 
ing Revenue officer's order—Effect— 35 (4), 
Central Provinces Tenancy Act, 1898—Meaning 
of words *' leaves his holding uncultivated "— 
Tenants surrendering part of holding—Effect.— 
The suit was by a tenant to recover possession 
of an occupanoy holding sold to the defendant 
by plaintiff’s guardians during his minority, 
alleging fraud, undue influence and absence of 
legal necessity. The defendant was the sole 
landlord of the village in which the property in 
question was, but there was no reference in the 
plaint to the fact of the defendant being the 
landlord, and the suit was tried by a Subordi* 
nato Judge who was not a Revenue ofldeer. 
Held, that what decides the revenue in a case 
is the nature of the claim as broughtiand that 
the trial of the suit by the Sub-Judge was not 
bad for want of jurisdiction. (16 B. 400, 4N.Ii* 
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- 4.— Trftnafep of ^\ght-continued. 

R. 63, i?',) It is doubtiul whether, when a land¬ 
lord is sued as alienee, the legislature intended 
hi8 special position to affect the jurisdic¬ 
tion, An Act by which the jurisdic¬ 
tion of the ordinary Courts is taken away 
must be construed strictly. (8 W. R. 428, R.) 
Notification No. 586. dated 28-1-1904, which 
was issued by the Local Administration under 
the power conferred by proviso (6) to s. 97 of 
the C. P. Tenancy Act, is not in terms ex¬ 
haustive in the enumeration of suirs which the 
Administration considered to be suits between 
landlord and tenant as such. But the special 
jurisdiction conferred on Revenue officers by 
that Notification was not intended to be exer¬ 
cised when a landlord is not sued as sucb, but 
expressly as alienee by a person impeaching the 
alienation. The expression “ leaves his holding 
uncultivated ’* in s. 35 (4) of the Tenancy Act 
means “ omits to cultivate the holding himself 
or to arrange for its cultivation” (6 N.L.R. 6. 
R.), Notwithstanding the surrender, by 
contract, of part of ihe land demised, the former 
tenancy of the remainder continues (8 C-W.N. 
375, F,\ 14 C.P.L.R. 33, Z).). A plaint was 
presented to an ordinary Civil Court subordi¬ 
nate to the District Court, but it was returned 
for being presented to a Judge who was a 
Revenue oflScer. It was accordingly presented 
to such a Judge who however returned it for 
presentation to an ordinary Civil Court. On 
appeal, the District Court upheld the order of 
the Revenue officer and held that the suit was 
not one between a landlord and tenant. Held, 
that this decision in appeal was binding on the 
Court to which the plaint was first presented, 
though there was no appeal from its order. 
Ganpat V. Trimbak, 9 N.L R. 54 = 19 2nd. 
Caa. 759. (9 C.P.L.R. 1, D.) 

Occupancy tenancy, Transfer of — Civ. 
Rro. Code (1908;. ss. 102, 115—Small Cause 
Suit—Second appeal — Revision — Moiiey-bond 
and lease of holding. —P executed a bond in 
favour of J for Rs. 400, and on the same day 
gave him a lease of his occupancy holding in 
which ic was provided that the rent was to be 
retained by J on account of interest payable 
under the bond. J having been ejected from 
the occupancy holding brought a suit for the 
recovery of Rs. 400 due under the bond. The 
Munsif dismissed the suit, but the District 
Judge on appeal decreed the suit. Defendant 
preferred a second appeal. Held, that the 
transaction carried out by means of the two 
documents, vie., simple money-bond and the 
lease of the occupancy holding, was illegal, 
and the plaintifi could not sue for the recovery 
of the money due under the bond. (19 A. 35 = 
A.W.N. 1896, 167, 22 A. 205. 7 A.L.J- 330 = 

6 Ind. Cas. 557 = 32 A. 383, 8 A.L.J. 826 = 33 
A. 695 = 11 Ind. Cas. 17, F.] 8 A.L.J. 931 = 33 
A. 779 = 12 Ind. Cas. 112, Z).) That, as the 
pistrict Judge had decreed the plaintifi^s suit 
in appeal, and as the suit was one of the 
nature cognizable by the Small Causes Court, 
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no second appeal lay to the High Court ; that, 
as the District Judge had not failed to exercise 
a jurisdiction vested in him nor exercised a 
jurisdiction not vested in him, nor acted in 
the exercise of his jurisdiction illegally or with 
material irregularity, the High Court could 
not interfere in revision. POORAN SINGH v 

Jai Singh, 17 Ind. Cas. 522. 

(91) — Partition — Occupancy-holding — Suit 
for partition of occupancy-holding, if maintain¬ 
able—Landlord, whether bound. —Any property 
held for the time being jointly can be partition¬ 
ed between joint holders. Therefore, a suit 
for the partition of an occupancy-holding is 
maintainable. But the division, unless made 
with the landlord’s permission, would not be 
binding on him. Rajendra Narain Saha 
V. Satish Chandra Pal, 15 Ind. Cas. 331. 

[92) -Party-Necessary pariy—Person not 

made party to proceeding, not bound by order — 
Purchase of occupancy holding in execution— 
Permaneiit lease granted to plainti^ by purcha¬ 
ser—Reversal of sale Without making plaintiff 
party—Whether plaintiff bound by order of 
reversal—Bengal Tenancy Act (VIII of 1885), 
s. 85, cl. {2)—Lease in contravention of cl. (2), 
s. Q5—Who is entitled to guestion validity of 
lease. —An occupancy holding was sold in exe¬ 
cution of a money-decree against the defendant 
and the purchaser obtained possession and 
subsequently granted a permanent lease to the 
plaintifi. The sale was afterwards set aside, 
but in the application for the reversal of the 
sale, the plaintifi was not made a party. 
The plaintiff brought this suit for recovery of 
possession, and the defendant pleaded that the 
sale, which was the basis of the plaintiff’s 
claim, having been set aside, the plaintiff had 
no enforceable title as against the defendant. 
Held, that, as the plaintiff was not made a 
party to the proceedings for the reversal of the 
sale, he was not bound by the order. (15 Ind. 
Cas. 175. F,) The true object of s. 85 of the 
Bengal Tenancy Act is to entitle the landlord 
of a rgiyat to question the validity of a sub¬ 
lease granted in contravention thereof. There¬ 
fore, an under-rai?/af, who holds under a 
permanent lease granted by a raiyat, can 
successfully maintain a suit for possession or 
defend his possession against the raiyat or his 
representatives-in-interest. It is not open to 
the raiyat in such a suit to question the vali¬ 
dity of the sub-lease on the ground that it was 
granted in contravention of cl. (2) of s. 85 of 
the Bengal Tenancy Act, Sadhan SARDAR v. 
Lakan Mandal, 15 Ind. Cas. 255. (10 Ind. 

Cas. 469, 13 C.L.J. 649, 10 Ind. Cas. 562, 13 
O.L.J. 666, Rel. on.) 

{93)—Specific Relief Act, s. 21—Evidence 
Act, s. 115—Estoppel—Rule of Equity — Occm- 
pancy holding—Landlord consenting to sale — 
Subsequent lease to third party—Title—Prior¬ 
ity .— The plaintiff was the mortgagee of an 
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occupancy-holding and obtained a decree on 
his mortgage. He then took a hukunttamah 
irom a co sharer landlord, defendant No. 6. 
After purchasing the property at the sale in 
ext-cuoion of his mortgage-decree, he settled the 
amount of na^arana and paid a part of it to the 
co sharer landlord, defendant No. 6. He then 
toulc the settlement from the other oo sharer 
landlords, and went to defendant No. 6 to have 
the settlement from him on payment of the 
balance of the nazarana, but he was told that 
the land had already been leased out to the 
defendant No. 1. Thereupon he brought this 
suit for recovery of the holding. Held, that 
8. 27 of the Specific Relief Act did not 
embody the only ruie of equity applicable to 
this case, and that the rule of estoppel contain¬ 
ed in 8. 115 of the Evidence Act was parti¬ 
cularly applicable to the facts of the case; 
that the consent of the landlord to the pur¬ 
chase of the plaintifi gave the latter a complete 
title and he could not be ousted by the landlord 
by any subsequentaction of his. HARI MOHAN 

Dey Sarkah v. Ram Narain Dutt, 14 Ind. 
Cas. 28. 

(94)— Transfer to person in possession by the 
former owner of occupancy right in Berar — 
Nature of transfer—Burden of proof—Ss 101, 
102, Evidence Act. —When it is admitted that 
there was a transfer of some kind to the person 
in possession by the former admitted owner of 
the occupancy right in Berar, there is oo pre¬ 
sumption one way or the other whether that 
transfer svas by way of sale cr by way of lease, 
the possession being consistent with either 
alternative. We must fall back on the general 
provisions as to the burden of proof ooulaiued 
in ss. 101 and 102 of the Evidence Act. The 
burden of proving the nature of the transfer is 
on the person whoso success depends upon the 
substantiation of the case set up by him. 

KAshibai V. Laduuam, 8 N.L.R. 185 = 17 
Ind. Cas. 889. (8 N L.R. 76, 6B.L.R. 144, 

ii.) 

See ACQUIESCENCE, 7 B.L.R. 159=15 W. 
R. 274. 

Sub-letting does not transfer such right—See 
BEN. ACT X OF 1859, 8. 6, 1 B.L.R.A.O, 81 = 
10 W.R. 113. 

See Ben. act VITIOF 1869. s. 6, 4 C. 925 
= 4 C.L.R. 130. 

Portion of occupancy-holding, whether 
transferable—Custom purohaser, position of 
—See Ben. Act VIII of 1896, s. 88, 26 0. 615 
= 4 O.W.N. 738. 

See BoM. ACT I OF 1880, 20 B. 78. 

Transfer of absolute oocupanoy holding—See 

O. P. ACT XI OP 1898, a. 41, 15 C.P.L.R. 173. 

See PUN. ACT XXVIII OF 1668, s. 34, 92 

P. R. 1887, 

See Pun. Act XVI of 1887. a. 66, 104 P.L. 
R. 1901. 


See U.P. ACT XVIII OF 1873*, 8. 7, A.W.N. 
1882, 20. 

See U.P. ACT XVIII OF 1873, s. 9, A.W.N. 
1881, 2. A.W.N. 1891,11, A.W.N. 1881, 129, 
A.W N. 1884, 160. 

See U.P. ACT XII OF 1881, ss. 7, 9, 6 A. 64, 
F.B.= A.W.N. 1883, 207. 

See U.P. ACT XII OF 1891, s. 9, A.W.N. 
1883, 7, A.W.N. 1886, 148, A.W.N. 1887,130, 
A W.N. 1890. 3. A.W.N. 1892, 59, A.W.N. 
1894, 37. 


Landholder and tenant — Usufructuary 
mortgage bv occupancy tenant—Transfer —See 
U.P. ACT XII OF 1881, s. 9, 5 A. 495, P.B.= 
A.W.N. 1883. 89. 

See U.P. ACT XII OF 1881, ss. 93, 149, A. 
W.N. 1886, 145. 

See Burden of proof-Landlord and 

TENANT. 83 P.R. 1979. 

Suit by a reversioner to restrain alienation of 
occupancy rights by occupancy tenant—Custom 

—See Burden of proof—Miscellaneous, 
99 PR. 1907, F.B. = 62P.W.R. 1907 = 18 P.L. 
R.1903. 

See Civ. Pro. Code, 1908, ss. 47, 60, 

O. XXI. rr. 90, 92. 26 C. 727 = 3 O.W.N. 686. 

See Custom—PUNJAB—A lienation, 68 

P. R. 1594, 12 P.R. 1904. 



Transfer of holding by occupancy-tenant— 
Suit for cancelling transfer—Possession—Bjeot- 
ment—Jurisdiction of Civil and Revenue Courts 

—See Jurisdiction of revenue courts, 
A.W.N. 1885, 271. 

Mortgage of—Mortgagor denying validity of 
mortgage of bis ocoupanoy-bolding against 
mortgagor— See MORTGAGE—MlSOBLLANB- 
OUS, 6 O C. 331. 

See Pre-emption—RIGHT to pre-empt, 
196 P.R, 1882, 43 P.R. 1892, 146 P.L.R. 1901 
= 87 P.R. 1901. 

See Pre emption—Subjects op pre¬ 
emption. 179 P.R. 1888. 

See SALE—Sale in execution of decree 
—setting aside sale, A.W.N. 1881, 40, A. 
W.N. 1881, 60. 

Question of transferability of, when can be 
raised—See TRESPASSER, 2 Ind. Cas. 96. 


S.—MlsoellaneoaB 


(1)— Right of oecup:inoy —at fair 
rate — Landlord's permission.—A knbooleat is 
a matter of agreement. If a ryot has a right of 
occupancy and insists on that right, he im* 
pliedly undertakes to give a kubooleut at fait 
and equitable rates, if his landlord requires hiia 
to do so. But if the right of ocoapanoy ia absent, 
the ryot can only remain on the land bj the 
permission of the landlord^ tne., onaaoh tenna 
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-5.—MiBcellaneous^confini^ed. 

as may be agreed upon between the landlord 
and himself. RAJAH SUTTO CHURN GHOS- 
SALV Goureb Pershad Roy, 13 W.R. 117. 

(2)— Permanent settlement, presumption of 
occupancy before — Rates, —A defendant pleading 
a mokuturee pottah which is found to be a for¬ 
gery is nob entitled to the benefit of the presump¬ 
tion arising from 20 ye-irs* occupancy under 
s. 16. Act X of 1859 —part of the finding of fact 
of the first Court being that the defendant has 
not such a j ite as that on account of which he 
olaims the oenefit of the presumption. Not¬ 
withstanding the first Court’s finding that the 
rates claimed by the plaintiff were less than 
those paid by other ryots who settled with the 
plaintiff amicaoly, the lower appellate Court 
should have found distinctly what were in its 
opinion the oroper rates, and whether the prin¬ 
ciple adopted by the first Court was a correct 
one. NOBIN OHUNDER SIRCAR v. SHAMA- 
SOONDEREE DABEE. 1 W.R- 106. 

(3j“-4cf X of 1859, s. 4, presumption of 
occupancy under, not claimable by defendant 
with fictitious pottah —In this suit for rent at an 
enhanced rate, it was objected on second 
appeal that the Judge ought to have taken into 
consideration the fact that the defendant had 
held for 20 years at a fixed jumma and that the 
presumption should have been made that he 
had so held at that rate since the time of the 
permanent settlement, under s. 4 of Act X of 
1859. The High Court decided that the defend¬ 
ant, having seb up an alleged mouroosee 
pottah, which was found, apparently on good 
grounds, to be fictitious, could not fall back 
upon the rights which he might have had 
under that section. PbTUMBER SHAHA v. 

Jbbun Singh burmonee, 2 W.R. Act X, 
Rul. 6. 

{^)’^Non-occupancy ryot—Suit for kuhooleut 
•^Rates of rent to be just and equitable,~^Vf here, 
instead of giving notice to quit to a tenant 
having no rights of occupancy, a landlord 
ohooscs to retain him as tenant, and sues to 
compel him to enter into an engagement to pay 
rent, the Court is bound to see that it does not 
enforce the payment of any rates but such as 
are just and equitable. Where the rates claim¬ 
ed are not admitted by the defendant to be just, 
the Court should not give a decree for rent at 
those rates without inquiring whether they are 
just or not, merely because the defendant has 
not questioned them. Ram MOHUN Ghose 
V. MODHOO SOODUN CHOWDRY. 11 W.R. 304. 

(5) — Suit for enhancement of rent — Right of 
occupancy — Khaa possession, — A right of 
occupancy by 12 years’ possession, even though 
the defendant had failed to prove his patta, is 
a sufficient answer to a suit for khas possession. 
The Court cannot, in such a suit, declare the 
plaintiff’s right to enhancement of rent. 

Munsoob Bibee v. Abi Meah, 17 W.R. 837. 

(6) — Punjab Tenancy Act (XXVIII o/ 1868), 

s. %>,eXs, 1. Z—Notice of ejectment by proprietor I 
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TenanVs allegation of fulfilment of conditions 
required—Non-proof — Effect—\2 years' occu¬ 
pancy, custom of—Allegation in second appeal, 
—Ctr. No. 17 of 18.56. N.W.P. Board of 
Revenue—Whether applicable to land situate 
in Dfilhi District —Where a tenant to whum 
the proprietors had issued a notice of ejectmeo'’-, 
claimed to have fulfilled every one of the 
conditions required in els. I and 3 of s. 5 of 
the Punjab Tenancy Act (XXVIII of 1368), by 
alleging firstly, that his father, grandfather, 
and great grandfather had occupied the same 
land ; that he had paid nothing to the pro¬ 
prietors beyond the revenue fixed, and that he 
had rendered no service ; and secondly, that 
he was the representative of people who, at the 
time the village was founded, had broken up 
the land and had made it fit for cultivation : 
and both the lower Courts concurred in finding 
that he had not proved that he could fulfil the 
conditions of those clauses, it was held that he 
could not for the first time, in bis appeal to 
the Chief Court, be allowed to urge that his 
case should be sent back in order that be might 
have a chance of proving that be was entitled 
to occupancy rights under a custom of 12 
years’ occupancy as he had mistaken bis 
ground all along. The effect of Notification 
No. 1678 of September 1856. as explained 
in Circular No. 17 of 1856. was merely 
to protect a cultivator who has had posses¬ 
sion for 12 years continuously from sum¬ 
mary ejectment by order of the Revenue Court. 
After Delhi became part of the Punjab in 1857, 
it was no longer necessary to discuss the effect 
of Act X of 1859 which only affected the 
N.W. Provinces. As no special exception was 
made in the Punjab Tenancy Act (XXVIII of 
18631, in favour of the territory annexed from 
the N.W, Provinces, it could not in any way 
be said that 12 years’ occupancy was by law 
a sufficient qualification to invest a tenant 
bolding land in the Delhi District with occu¬ 
pancy rights. Hans Rain v. har Chand, 

18 P R. 1885. (39 P.R. 1881, .F.) 

* 

[7)—Act VIII {B C.) of 1869, s. 16—Resi- 
dent cultivator. —Merely because it appears on 
the pleadings that a ryot resides in one 
mouzab, and the land is situate in another, he 
cannot as a matter of law be treated as a 
resident cultivator, within the meaning of 
s. 16, Act VIII (B.C.) of 1869. NuBOKISHORB 

Biswas v. Jadub Chunder sircar, 20 
W.R. 426. 

(Z)—Permanent occupancy right — Proof— 

“ Ulavadai." —The term “ ulavadai ” as used 
in the accounts means only the right 

to cultivate the lands, and it cannot be assum¬ 
ed that the use of the word indicates the exist¬ 
ence in the tenant of a permanent right of 
occupancy. RANGASAMI RedDI v. GnANA 
Sambanda PANDARA SANNADI, 22 M. 264. 
[R., 25 M. 607.] 

{Z) —Landlord and tenant —Bastoo land — 
Ryotwari tenure—Distinction in payment of 
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3.—MiecelIaoeou8~con^inu6(i- 

reni’-Overalien of Acts X of 1859 and VIII 
(B C.) of 1969.— Bastoo lands are those upon 
which houses stand, inhabited by persons 
®*^6®86d in agriculture ; and they are adjacent 
tn the lands which the ryots who inhabit those 
houses cultivate. Where rent for bastoo lands, 
aifacbed to a ryotwari tenure, was paid by the 
ryots to their landlord separately from the rent 
which was paid for the cultivated lands, as a 
matter of law, the distinction in the mode of 
paying the rent did not exclude the basfoo 
lands from the operation of Act X of 1869 or 
Act VIII (B.C.) of 1869. POGOSE v. Ra.JOO 
DHOPEE, 22 W.R. 811. 


no) Evidence—Burden o/proo/—Taraf vil- 
la<je Assertion of occupaticy right by purak- 
kudi tenant—Length of enjoyment— Effect .— 
In a taraf village, a registered proprietor is 
entitled to both the melvaram and the miras- 
varam. In such a case, a claim to an occu¬ 
pancy right set up by a purakkudi tenant as 
overriding the proprietor’s right to cultivate 
his own land is of a special character and as 
such it is one which the party seeking to dero¬ 
gate from the ordinary incidents of property is 
bound to establish. Mere length of enjoyment 
in the capacity of tenants or purakkudieSt 
irrespective of other circumstances, is cot 
prima facie proof of occupancy right. Chi- 
DAMBARA PlLLAI v. TIRUVENGADATHIEN- 
OAR, 7 M L.J. 1. 


(H) Customary right—Earmer of revenue^ 
Occupancy for a long time—Burden of proof.— 
The principle laid down in Chockalinga Pillai’s 
case (6 M H.C.R 164) is that when a tenancy 
rests on a contract only, the duration of the 
tenancy is rogulaled by the terms of the con¬ 
tract express or implied, andmeither the Rent 
Act nor the Regulations operate to extend its 
duration. This ruling does not derogate from 
any customary right. A mere farmer of 


revenue or proprietary right cannot auijuiro 
right of occupancy. [R,, 7 M.L.J. 1, 19 M 
485, 27 M. 291 = 14 M.L.J. 200 = 8 C.W.N 
545, P.C.j An occupancy of upwards o 
seventy years is sufficient to throw upon thosi 
who seek to disturb it the burden of showinf 
that the tenancy was not accompanied with i 
right of occupancy. KrishnasaMI v. Vara 

Venkatachala 

13 M. 60 : D., 1 
M. 77, 16 M. 131. 16 M. 271.1 


(12) Surrender of right for consideration 
—Revival of right. —Whore, in a case iu a Civil 
Court, the occupancy right had been surroo- 
dered for a consideration, held that it could not 
be revived subsequently. Said Muhammad 
V. SAHIBZADA, 3 P.R. 1872, Rev. 12 P R 
1879 ] 


ilZ)—Ejectment of tenant—Possession Con¬ 
firmation of-S. 23, Act X of 1359-Applicabi- 
hty.—The provisions of s. 23, cl. 6, Aot X of 
1859. which restricts to the Collector’s Court 
all suits to recover the oooupanoy of land from 


Right of Occupancy—oonixnued, 

-S.^Hiscellaoeous'^conftnue’d. 

which a ryot has been dispossessed by the 
person entitled to receive rent for the same, 
must be considered to apply equally to cases in 
which the tenant words bis suit, as for confirma¬ 
tion of possession, and brings the suit against 
the persons entitled to receive rents, in order to 
settle the question of right to possession. 
Gooroo Churn Coomar v. Khetter 
Mohhun ROY, W.R. 1864, Act X, Rul. 79. 

{1\)—Occupancy rights in jalkar—Termxna- 
Hon or variation of lease by joint proprietors of 
jalkar .— A lessee of a jalkar cannot acquire 
occupancy rights. The lessee of a jalkar could 
not be ejected by a suit brought by some only 
of the joint proprietors, with respect to tbeit 
share in the jalkar. A lease granted by all the 
proprietors could not be varied or terminated 
at the suit of one. BOLLYE SATEE v. AKRAM 
ALLY, 4C. 961. 

Landlord and tenant—Occupancy hold¬ 
ing—Pacca mosque built on the holding—Act 
inconsistent with the purpose of letting—Eject¬ 
ment. —At one of the corners of an ocoupancy 
holding, there stood some huts which the 
defendant used for his living and for bis cattle 
and kolhu. In one of these huts, the Mussul¬ 
mans used to meet for prayers. Subsequently 
the defendant began to build a pacca mosque 
on the site of the house in which they used to 
pray. Held, that the building of pacca mosque 
was an act inconsistent with the purpose for 
which the holding bad been let, and the defend¬ 
ant was liable to be ejected for so doing. 
Held, further, that the defendant was liable to- 
be ejected from the entire holding, and not only 
from the part on which the mosque was built. 

Allah Dia v. Sada Nand, 8 Ind. Cas. 732. 

(16) —Arable land—Right of tenant to build 

o?j —No landlord’s consent—Injury to landlord- 
—A suit by a landlord for removal of an enclo¬ 
sure and cattle shed erected by a tenant on 
arable land will be dismissed if the landlord 
sufiors no appreciable injury by the act of the 
tenant as such erection could not be said to 
have altered the nature of the balding from 
arable to building land but was connected with 
purposes of agriculture. Daswandhi v. QHU- 
LAM. 122 P.R. 1888. [R., 3 P.R. 1904, Rev.] 

(17) —Occupancy ryots, power of, to build 
houses on lands .— Plaintiff sued to compel the 
defendant who was a ryot with a right of occu¬ 
pancy to pull down a house, on the ground that 
ho had no right to build on it; and the lower 
appellate Court decreed accordingly. But tbs 
High Court held that every man possessed of a 
right to hold land permanently,—that is, of a 
right of occupancy,—can do what he likes with 
the land so long as he does not injure it to the 
detriment of the landlord. NYAMUTOOLLAH 
OSTAGUR V. GOBIND ChURN DUTT, 6 W.R. 
Act X, Rul. 40. [Not F„ 16 M. 407 = 3 M.L,J. 

186 ;R., lOC.L.R. 25, 8 C.W.N. 764 = 31 0.- 
1014.] 
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Right 0 / Occupancy —continued. 

-S.—Miscellaneous—coniinwed. 

(18) — Alienation of portion of jots — Diminu¬ 
tion in jumma—Byot tf deprived of Resumption 
of occupancy under s. 4 of Act X of 1869.—The 
defence in this suit for enhanced rent was that 
the land had been held for generations at a 
uniform rent and that the ryot was therefore 
entitled to the benefit of the presumption given 
by 8. 4 of Act X of 1859. On second appeal, 
the High Court held that the lower appellate 
Court had wrongly ignored the statement of 
the ryot, which was not that the jumma was 
fixed in a particular year, but that, in that 
particular year, be bad parted with a portion 
of his jote 80 that a diminished rent was pay¬ 
able. He stated that, in that year, he paid 
lesser rent than during the former years, the 
diminution being caused by his having aliena¬ 
ted a portion of the jote, and the diminution 
caused by such alieuation could not deprive 
the ryot of the benefit of the presumption under 
s. 4 of Act X of 1859. Kenaram Mullick 
V. Ram Coomar mookerjee, 2 W.R. Act 
X, Rul. 17. 

(19) — Mortgage — Occupancy-holding — Relin¬ 

quishment of holding by mortgagor in favour of 
Zamindar—Mortgage not affected. —A mortga¬ 
gor of an occupancy-holding is not competent 
to relinquish the holding, so as to impair the 
security given by him to the mortgagee and in 
fact to destroy it. JaigoPAIj SinGH v. RAM 
Tahal, 6 Ind. Cas. 705. (24 A. 538, A.W.N. 

1902, 151. 18 A. 354, R.) 

(20) — Plaintiff when entitled to decree—Suit 
by zemindar to recover possession of occupancy 
holding against tenant and his alleged transferee 
^Deoth of tenant after filing suit but before 
issue of notice. —A plaintifi is not entitled to a 
decree in his suit unless, by proof or admission 
or default of pleading, he shows that when he 
instituted that suit he was entitled to a decree. 

A zamindar brought a suit for recovery of 
possession of an occupancy holding against the 
occupancy tenant and an alleged transferee of 
his. Subsequent to the filing of the plaint, 
but before the time of notice thereof to the 
defendants, the occupancy tenant died, and 
his alleged transferee was, in addition to his 
personal capacity, made a defendant as re¬ 
presenting the deceased occupancy tenant. The 
transfer by the occupancy tenant in this case 
was inoperative under s. 9 of the N,W.P. Rent. 
Act XU of 1881; and the plaintiff, therefore, at 
the time of filing of the suit, could not have 
been entitled to the immediate possession of 
the holding. Held that under the circumstan- 
oesthesuit must be dismissed, although the 
zemindar, if he had filed his suit after the 
death of the tenant against the alleged trans¬ 
feree as trespasser, might have been entitled to 
a decree; and also that this dismissal should 
not bar any suit that the zemindar may bring 
against the transferee as trespasser. GUBZAR 

Singh v. kalyan chand, 15 A. 399-A,W. 
N. 1893, 170, {D., 16 A. 325.] 

(21) — by landlord to resume occupancy 
right after the death of widow of late tenant 

C. VIII—114 


Right of Occupancy—continned. o 

- ^5. — Miscellaneous — continued. 

Plea of adverse possession by one holding under 
widow, validity of .—In a suit by proprietors to 
eject a person who set up title as occupancy 
tenant, immediately after the death of the 
widow of the previous tenant, the defendant set 
up adverse possession, based on mutaiion of 
names in his favour during the widow’s life¬ 
time, on a subsequent possession as occupancy- 
tenant and on an unsuccessful application by 
the father of some of the plaintiffs, and failure 
by them to sue in a Civil Court as directed by 
the Revenue authorities. Held, that the plain¬ 
tiff was not bound to sue till after the death of 
the widow and that s. 9 of the Tenancy Act 
would preclude the acquisition by mere lapse of 
time of a right of occupancy. The suit was, there¬ 
fore, not barred by limitation and the defendant 
could not set up a claim by adverse possession. 
Held also, that the plea that the defendant’s 
possession was adverse to his adoptive mother, 
and through her to theplaintiffs. was not valid. 
Ganda Singh v. kaim Khan, 60 P.R. 1908 = 
109 P W.R. 1908. (43 P.R. 1896. R.; 73 P.R. 

1900, 12 C. 484, P.C.. D.) 

(22) —Succession to—Presumption from long 
possession.—In a case of succession to occupancy 
rights by the collaterals of the last tenant, held 
that, where the father of the deceased tenant, 
who was entered in the annual papers as a here¬ 
ditary cultivator, is shown to have been in 
possession of the holding for 50 years, it may be 
presumed that it descended to the father, from 
the grandfather. SiPADAR KHAN v. KADHERU, 
101 P R. 1908 = 11 P L.R. 1909= 166 P.W.R. 
1908 = 4 Ind. Cas. 691. 

(2Z)—Tenant dying issueless—Provision in 
wajib-ul arz. — The provision in wajib-ul-are 
that, on the death of an occupancy tenant son- 
less, the holding should revert to the owners, 
does not, in the absence of clear express exclu¬ 
sion, exclude male collaterals of the same ances¬ 
tor, who was himself in possession of the land. 
CHANGA V. NABI BAKSH, 145 P.R. 1890. 

{2i)- Landlord and tenant — Occupancy right 
—Successor to an occupancy tenant—Presump¬ 
tion of occupancy .—Where a ^awindar granted 
a Eajabhogam right to one B and, at the time 
of the grant, a tenant cultivated the land under 
occupancy rights: Held, that the successor of 
the occupancy tenant should be deemed to be a 
tenant with occupancy rights. Sappa KRI¬ 
SHNA PATRUDU V. THELLI MUKUNDA SAHU, 

6 Ind. Cas. 586 = 8 M.L.T. 96. (30 M, 502, 

2 M.L.T. 470, D.) 

{2b)—Occupancy holding—Recorded tenant, 
whether represents holding—Question of fact 
—Decree for rent against recorded tenant — 
Sale—Interest of unrecorded tenant how 
affected .—The decision in 9 C.W.N. 843 lays 
down no more than this, that a landlord is not 
justified in treating the registered tenant, of 
raiyati holding as the sole tenant, merely 
because bis co-sharers in the holding are not re¬ 
gistered. There is nothing in that case to 
prevent the whole body of tenants of a raiyati 
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Right of Occi/pano'—continued. 

—3.—Miscellaneoas— continued. 

holding electing to treat one of their number as 
their n-presentative in their dealings with the 
landlord. The fact that only one tenant ia 
registered is merely an item in the evidence, on 
the question whether he is or is not the repre¬ 
sentative tenant qua the landlord. (26 C. 677, 
2 C.W.N. 172, 27 C. 546. 6 C.W N. 302, 7 
C.W.N. 170. 10 C.W.N. 176, 24 C. 642. 3 G. 
W.N. 19, 9 C.W.N. 843, R.) The question 
whether the recorded tenant represents the 
holding or not is, under the present law, always 
a question of fact. JAGAT TARA Dassya V. 
Daulati Bewa, 13 C.W.N. 1110= 2 Ind. 
Caa. 695 = 37 C 73. ; 

(26)— Act VlII {B C.) of 1869, s. ^—Occupa¬ 
tion of land under some person reprtsenUng 
, landlord — Ejectment before ter)nination of 
tenancy. —Whore a person is occupying land 
rightfully as a tenant under some one represent¬ 
ing the landlord, he could not be ejected 
before the termination of the tenancy, though 
be might have failed to prove that he bad a 
right of occupancy under s. 6, Act VIII (B C.) 
of 1869. RAMGUT I^ANDEY V. RADHA Per- 
SHAD SINGH, 22 W.R. 193. 

{21) —Landlord and Tenant — Trees, Right to 
— Jurisdiction of Civil and Revenue Courts - 
Punjab Tenancy Act (XVI of 1887), s. 77 (3) 
(i)—Swif by occupancy tenant for share of price 
of trees against landlord.—The plaintiff, occu¬ 
pancy tenant, sued the defendant, landlord, for 
a share in the price of trees out down and sold 
by tho defendant from the land of the plaint¬ 
iff’s tenanov. Held, that thecltim was cogni¬ 
zable by a Revenue Court under s. 77 (3i (i) of 
the Punjab Tenancy Act. Held, also, that 
although the trees are the property of the land¬ 
lord, the occupancy tenant has certain rights 
in the trees growing on his land, and a land¬ 
lord cannot bo allowed to wantonly out down 
and sell any trees ho likes contrary to the 
interest of his tenant. Oanga RAM v. MAHNI, 
45 PL.R. 1905 = 9 P R 1904, Rev. (95 PR 
1867. 61 P R. 1873. 4 P.R. 1875,61 P.R 1881. 
R.) [R.. 52 P.R. 1906.] 

(28) —Khodkasht and Khodkasht Kudee- 
meo ryot — Suit for eviction by auction-purcha' 
ser—Acl lof 1845, s. 26 (3).—A khodkasht^iku- 
deemee ryot having a right of oooup.iuoy at a 
fixed rent (but not a more khodkasht toe 12 
years) cannot bo evicted under cl. 3, a. 26, of 
Act I of 1845, by tho auction-purchaser. SYUD 

Lotp ali Khan v. Kashbe Dyal, 1 W. 
R. 6. 

(29) — Act VIII of 1865, s. 16 — Mokurruree 

tenure^Auction purchaser, rights of^Rights of 
occupancy, how affected.-Vndet s. 16 of Act 
VlII of 1865. an auction purchaser of a mokur¬ 
ruree tenure could set aside inoumbranoea 
created only subsequently to the creation of 
the tenure. Coneoqueotly, rights of occupancy 
existing prior to the mokurruree tenure remain 
unaffected by tho purchase, Bholanath 
Ghossal v. Kedarnath Banerjee, 19 w 
R. 106, (fi., 22 W.R. 478.] 


Right of Occupancy'—continued. 

-3.—MiacellaneonB— continued, 

(30) -Tenancy Act (XXVIII of 1868), ss, 5, 6 
—Suit to be declared occupancy tenant under 
$. 5— Judgment on admission by some of the 
defendants — Plaintiff- whether entitled to a 
decree as against confessing defendants only .— 
Six out of the fifty-three defendants in this 
case admitted the truth of the facts upon which 
the plaintiff relied, as establishing his title to 
be declared a tenant with rights of occupancy 
under s. 5, cl. 3 of the Punjab Tenancy Act, 
in place of being recorded under s. 6. The 
Lower Courts dismissed the plaintiff’s claim 
against all the defendants, upon the ground 
that be had failed to establish that his prede¬ 
cessors in-title had settled in the village with 
the founders. Plaintiff on appeal contended 
that he was entitled to the declaration sought 
by him at least as against the defendants pro¬ 
prietors who confessed judgment. Held that 
the right of the plaintiff in his holding should 
be treated as one and indivisible, and he cannot 
be an occupancy tenant under s- some of 
the proprietors, and a tenant under s. 6 qua 
the others. BHAGWAN SINGH v. ALLADAD 
Khan. 84 P.R 1881. [Appr., 16 P.R. 1887; 
R-, 25 P R. 1884.] 

(31) —Sati for occupancy rights -Act XXVIII 
of 1868 {Punjab Tenancy Act), s. 8.—This was 
a claim to occupancy rights instituted to con¬ 
test a notice of eject mout, and the decree under 
s. ft of the Punjab Tenancy Act passed by tho 
Court of first instance was set aside by the 
Lower Courts. The plaintiff had previously 
sued for proprietary rights in the holding and 
that claim was dismissed by the Appellate 
Courls as premature,' but this was not a claim 
to proprietary rights and could not be support¬ 
ed by evidence that the original status of the 
plaintiff was equal to that of the defendants. 
In a suit for ccoupanoy rights, the plaintiff 
must be taken to admit that he is a tenant o! 
the defendant, and has to show that he has 
acquired a right of occupancy. No facts were 
found to prove the above, and it was held that 
rights of occupancy could not be deoreed 
merely because the Court thought that the 
plaintiff’s true position was that of the pro¬ 
prietor. MANSUKH V. HAR PBRSHAD, 86 P. 

R. 1884. 

(32) —S. 6 (1) (a), Punjab Tenaficy^cf. 1887 
—Cortdifion fulfilled wifh regard to part of 
holding—Suit to contest noticj of ejectmenU—' 
A suit by a tenant to contest a notice of eject* 
meat will be deoreed, if it is shown that the 
landlord had permitted the tenant to fulfil the 
conditions of s 5(1) (a) of tho Punjab Tenancy 
Act, 1987, in respect of even a part of the land, 
though not of the whole. HIRDB v, D.ARBARI, 
5 P.R. 1891, Rev. 

(33) — Punjab Tenancy Act, 1887, s. 6 (1) (a) 
—Suit for enhancesnent of ranf —(Jussfion of 
status not raised—Subsequent sui£ fo establish 
a right of occupancy—‘Ros judicata.—In a suit 
for enhancement of rent before the Collector, 
the question of sfdfiis of the tenants was not 
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-5. — Miscellaneous - continued, 

raised. Held, that in a subsequent suit to 
establish an O'-’cupancy right under s. 5 II) (a) 
of the Act, the question of status was held to 
be res judicata, as it ought to have been raised 
in the former suit. NlHAL SlNGH v. HiRA 
Singh, 3 P.R. 1892, Rev. 

(34) — Punjab Tenancy Act, 1887. s. 5 (1) (c) 
-^Administrative oceedinq^ Kes judicata— 
Right to occupancy rights ,—A tenant found to 
possess the qualificitions required by s. 5 (1) 
ic) of the Tenancy Act, 1887, would* have a 
right to occupancy rights. The fact that such 
a tenant was found to be a tenaot-at-will in 
settlement proceeding in 1863 will neither 
constitute res judicata, nor will in any way 
affect his rights to occupancy tenure. Sarta 
V. IMAMUDDIN, 2 P R.1891, Rev. (7 P R. 1890, 
Rev. F.) [R.. 1 P.R. 1904. Rev. = 3 P.L.R. 
1904.] 

(35) — Punjab Tenancy Act, 1867, ss. 45, 77 
(3) {a)—Notice — Suit to establish occupancy 
rights - Question of compensation .—In a suit to 
establish occupancy rights under s. 77 (3) la), 
Punjab Tenancy Act. 1887, a question of 
compensation cannot be determined, without 
reference to s. 45 of the Act where no previous 
notice of ejectment had been given. Pattu v. 
Mahant Shankar Gir, 9 P. R. 1890, Rev. 

(36) — Provision for succession in old Wajib- 

ul-arz —No provision in later one—Rule to 
follow—Punjab Tenancy Act, 1887, s. 50 - Civil 
Courts, Jurisdiction of .—Where the provision 
in the Wajib-ul’arz of the old settlement 
on a matter of succession to an occupancy 
tenant, did not find a place in that for the new 
settlement, a suit brought subsequent to the 
new settlement must bo decided according 
to the new one and not according to the 
old and superseded one. A suit by a col¬ 
lateral for possession of a holding from the 
landlord on the ground of inheritance is cog¬ 
nizable by a Civil Court and is not governed by 
s. 60 of the Tenancy Act. Wa.TIRA v Hab- 
JALU, 160 P.R. 1890, [R.. 43 P.R. 1904.] 

(37 1 — Punjab Land Revenue Act, 1887, s. 112 
(3 )—Application to partition by majority of ten- 
ants—Objection by others — Power of Revenue 
officer ,—If, in an application for partition bv 
the majority of occupancy tenants, the others 
object to the partition, the Revenue officer has, 
under s. 112, cl. ( 3 l, PunjabLand Revenue Act, 
1887, full discretion to allow or disaHowpar- 
tition. SUBE Khan V. RAHMAT ALI, 1 P.R. 
1895, Rev. (77 P.R. 1883, F.) [R , 3 P.R. 1905, 
Rev.] 

( 33 ) — Grass preserve kept up by proprietors—■ 
Hereditary tenants whether entitled to cut and 
remove grass /rom—Wajib-ul-arz Right of ten¬ 
ants to pasture cattle and remove grass in ban 
banjat. - A plot of land had been formed into a 
grass preserve, and the grass produced 
preserve having been out by certain hereditary 
cultivators, the present suit was brought y a 
portion of the proprietary body disputing t e 
eight of such cultivators to cut the grass, an 
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for damages for loss of profits they woul 1 other¬ 
wise hnve made from it. The Adminiscratioa- 
paper of the village contained provisions as to 
the usage of the cattle of the village grazing 
without distinction of proprietor or non pro¬ 
prietor in the ban banjar without paym‘ot. 
The question raised m the present suit was 
whether the hereditary tenants ware entitled to 
share with the proprietors in the produce of a 
portion of the ban banjar set apirt as a grass 
preserve and not used for grazing. Held, that 
the plaintiffs, the proprietors, were entitled to 
a decree, having regard to the provisions of the 
wajib ul-arz and to the fact found that there 
was a sufficient grazing for both proprietors and 
non-proprietary tenants in the portion of the 
6an banjar which was not enclosed and preser¬ 
ved. There was nothing in the village Adminis¬ 
tration-paper which gave non-proprietary ten¬ 
ants an absolute right to graze on the whole 
uncultivated area or which forbade the proprie¬ 
tors from setting aside as a grass preserve a 
portion of that whole area, provided the portion 
left formed sufficient grazing ground for all the 
village cattle- As long as the tenants bad 
sufficient grazing land left, the owners bad the 
right to enclose the rest and use it for building 
purposes or for growing profitable crops. The 
defendants, the tenants, bad no right to remove 
or cut the grass of the preserve. NAGINA v. 
BAGGU, 100 P.R. 1881. IF., 119 P.R. 1889.] 

{S9) — Suit to disprove right of occupancy in 
a portion of land—Difference in the old and 
new settlement — Procedure,—The entry in the 
record of the Regular Settlement in favour of 
any person is prima facie evidence of his right 
to hold the land- Where a previous measure¬ 
ment record is perfect and accurate, the fact 
that a person entitled under it is found to 
hold a larger area than that shown therein 
would be evidence of bis encroachment on 
adjacent land. But, if the measurement made 
long ago is found to be inaccurate, the fact of 
discrepancy in the old and new measurements 
would bo an unsafe guide in deciding a claim. 
BAHADUR V. Sher, S P R. 1887, Rev. [R., 

5 P.R. 1883, Rev.] 

(40) —Actual possession — Wrong entry in 
settlement record—Effect on one's rights .— A 
person will be entitled to the fields or land 
which be actually possessed at the time when 
the settlement entry is made. The fact that 
the extent of such land was wrongly entered 
in the record would in no way affect his 
rights to the land. DULLA v. MUSST. 
GHULAM BIBI, 5 P.R. 1888, Rev. (5 P.R. 
1887. Rev. F.) 

Whether a raiyat taking a zuripeshgi lease 
construed as a cultivating lease divests himself 
of his rights to acquire—in the land—Ses 
BEN. ACT VIII OF 1885, s. 28, 10 O.W.N. 
351. 

Presumption of fixity of rent—When arises 
—See Ben. act VIII OP 1885, ss. 50, 106, 6 
Ind. Gas. 217 = 14 O.W.N. 834. 
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Sale of, by tenant—Right of landlord to 
eject—B en. ACT VIlI OF 1885, s. 87, 3 C. 
L.J. 343s=33 C. 531. 

Homestead land of raiyat —See Ben. ACT 
VllI OF 1885. s. 182. lOC.W.N, 944 = 4 G.LJ. 
332. 

See PUN. ACT XXVIII OF 1868. S3. 2 and 
8, 3 P.R. 1877. 

See PUN Act XXVIII OF 1868. s. 36, 47 P. 
R- 1889. 

Mortgage of, by tenant—Holding by mort¬ 
gagee after death of the mortgagor—only of 
a tenant-at-will not of an occupancy tenant 
—See Pun. act XVI op 1887, ss. 9, 57 8 
P.R. 1905, Rev. = 67 P.L.K. 1906. 

Whether extinguished by non-cultivation by 
a minor tenant—S«e PUN. ACT XVI OF 1887, 
3.38,3 P.R. 1910 = 9 P.W.R. 1910 = 6 lod. 
Gas. 235 = 157 P.L.R. 1910. 

Succe.siiion to occupancy—Punjab Tenancy 
Act, 6s. Ill and 112—Right of person to settle, 
by written agreement, a course of succession 
different from that prescribed in the Act— See 
Pun. ACT XVI OF 1887, ss. Ill and 112 
130 P.R. 1907-76 P.L.R. 1908. 

See U.P. ACT XVIII OF 1873, ss. 8, 34 (6). 
35, 4 A. 157 = A.W.1M. 1881, 170. 

See U.P. ACT XII OF 1881, s. 8,7 A. 586. 
P.B. = A.W,N. 1885. 134. 

Mortgage of—See U.P. ACT II OF 1901 
a. 20. 3 A.L.J. 091 = A.W.N. 1906 302. 
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See Hindu Law—Partition, A.w.N 
1895, 143. 

See Khoti tenure, 17 B. 677. 

Mortgage of—Void-mortgage—Rights of 
mortgagor and mortgagee— See MORTGAGE 
—General, 7 Ind. Gas. 738. 

Mortgage of—Relinquishment by mort¬ 
gagor’s representative—Right of mortgagee— 
Declaratory suit—See MORTGAGE-GENE¬ 
RAL. 7 A.LJ. 291 = 6 Ind. Gas. 284. 

Registered occupant of holding in Berar 
—Relinquishment of holding—Surrender—Co¬ 
sharer’s right of pre-emption—Failure to exer¬ 
cise the right, effect of—See PRE-EMPTION. 

Miscellaneous, 6 N.L R. 78 = 6 ind. Gas. 

824. 

Temple lands—Use of terms such as 
“permanent,” “ you and your heirs ” in docu¬ 
ments - Effect — See RELIGIOUS ENDOW¬ 
MENTS, 7 M.L.T 386 = 6 Ind. Gas. 7. 

See Res Judicata—ADJUDICATIONS, 118 

P.R. 1876 

See Res Judicata—Miscellaneous, 54 

P.R. 1884. 

Sec Review—P uACTiCE and Proce¬ 
dure, 10 C.L.R. 106. 

See Revision—General, 16 P.R. 1892, 
Rev., 17 P.R. 1892. Rev, 

Suit to contest—Ejectment — Tenant-at- 
will—See VALUATION OF SUITS, 11 OL.R. 
91. 

Suit to establish right to grant of puttahof 
waste lands—Preferential right to occupancy— 
See Waste lands, 4 M.H.O. 429. 


Right of succession to—Poor and rich 
daughters—Preference—See U.P. ACT II OF 

1901. s. 22. 7 A.L.J. 293 = 5 Ind. Gas. S84 = 32 
A. 314. 


Sale of- Possession of tenant of portion of 
holding—Rent decree against purchaser—Sale 
of holding- Right of old tenant to savo by 
deposit of decretal amount—See CiV PRO. 
CODE, 1908. 0, XXI. r. 89, 5 Ind. Gas. 661. 


Custom as to existence of—Nature and proof 
of usage—See CUSTOM, 6 Ind. Gas. 291. 

Succession to— Oniis—See CUSTOM—PUN- 
JAR—INHERITANCE, 60 P.W R. 1910 = 39 
P.R. 1910 = 6 Ind. Cas. 774 = 182 P.L.R. 1910. 


Succession to, not to be restricted to 
tiODs within the village of the deceased to 

—5ee Customs, Punjab—inheritai 

128 P.L.R. 1906. 


See Decree—Decree, Form of, 6 P.R 
1891, Rev. 

See Fishery, ll C.L.R. 9. 


Right of Reply. 

il)—Girin^ no opportunity for reply —Ground 
for special appeal .—When an appeal was dis¬ 
missed by the lower appellate Court, after 
hearing the respondent’s pleader, without giving 
the appellant’s pleader an opportunity to 
reply, the High Court on that objeotion 
being made a ground of special appeal from an 
order of the Judge refusing to grant a review 
on that ground, set aside the order and sent 
the case back (or re-trial. JarDINE v. TARNI 

Mohan Sen, 8 B.L.R. App. 44. [D., 8 C. 

L.R. 23.] 

(2) —Rule nisi —Right of reply —Whena rule 
ni^i has been obtained and cause has been 
shown against it, the party obtaining it has a 
right to be hoard in reply, even though the 
side showing cause has made use of no affida¬ 
vit. Bamasundari DASI V. Ramnarayan 
Mitter, 7 B.L.R. Ap. 89. 

(3) —dppartJ—Procfice —AppellanVs right of 
reply .—When no new matter of any kind is 
brought forward by a respondent in his answer 
to the appellant, the latter has no right of re¬ 
ply ; as such reply ought not to be a reiteration 
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Slight of Reply — concluded. 

■of the arguments in support of the appeal, but 
should be a refutation of the new matter 
brought forward by the respondent in his 
answer. M. S. ROUSSEAU v. NUBOO Kl- 
SHORE BHUDRO, 12 W.R. 302. 

Right of Suit. 

1. —GENERAIi. 

2. —ACCOUNTS. 

3. —Acts done in exercise of sove¬ 

reign POWERS. 

4. —attachment proceedings, Suits 

concerning. 

5. —AWARDS, Suits concerning. 

6. —Boundary Questions. Suits con¬ 

cerning. 

7. —Building, suit to restrain. 

8. —Caste Questions, Suits concern¬ 

ing. 

9. —Contracts. Suits on. 

10 . —Co-SHABERS, Suits by. 

11 . —Costs. 

12. —Customary Rights. 

13. —Debtor and Creditor. 

14. —Decrees. 

15. —Dignities. 

16. —Endowments. Suits relating to. 

17. —Enhancement of bent. 

18. —Execution of decree. 

19. —Fresh suits. 

20. —Injuries by representatives of 

DECEASED. 

21 . —Injuries to enjoyment of pro¬ 

perty. 

22. —Judicial officers, Suits against. 
23—Landlord and tenant, Suits 

concerning. 

24. —Mesne profits. 

25. —Municipal officers, suits 

AGAINST. 

26. —Obstruction to public high¬ 

ways, Suits concerning. 

27. —Office or emolument, Suits re¬ 

lating to. 

28. —Orders, Suits to set aside. 

29. —Possession, Suit for. 

30. —Privacy, invasion of. 

31. —Public worship. Suits concern¬ 

ing rights to. 

32. —Registration of name. 

33. —Revenue, Sale for arrears of. 

34. —Sale in execution of decree. 

35. —Subscription. 

36. —Torts. 

37. —Trusts, Suits relating to. 

38. —Witness. 

39. —Miscellaneous. 

See Oiv. Pro. Code, 1908, s. 9. 


Right of Suit — continued. 

-1.—General. 

{\)~’'Righi to sue'^—'Cause of action."r- 
“The right to sue” is based upon facts wbioh 
go to make up what is called the “cause of 
action.” SHAM ChaND Giri v. Bhayaram 
Panday, 22 C. 92. 

(2) -Plaint—Presentation—Right oj suit .— 
The mere non-acceptance by the Court of a 
plaint on the date on which it is actually pre¬ 
sented does not deprive plaintiff of his right of 

suit E. Young v. D. MacCorkindale, 
19 W.R 159. 

{%)—Right of suit — Execution o/ decree 
barred — Suit on decree — Maintainability .— 
Where a decree is barred by limitation, the 
decree-holder loses bis rights under it, and 
I cannot proceed by a fresh suit on the decree to 
enforce its execution. Yaeoob ALI v. Kha- 

jeh Ubdool Rahman. 3 Agra 383. [V 13 

A. 309 = A.W.N. 1891. 117.] 

(4^—Judgment of Court, no new cause 0 / 
action givenby—Suit upon decree not maintain¬ 
able .— The judgment of the Commissioner, in 
this case, proceeded upon the ground that the 
plaintiff, having omitted to sue out execution 
of his decree, could not bring a fresh suit upon 
that decree without having to establish his 
claim 00 the merits. The appeal brought 
against the judgment was accepted by the Chief 
Court which reversed the judgment and re¬ 
manded the case. Since the above judgment 
was recorded on the appeal by the Chief Court, 
certain decisions upon which the Chief Court 
bad based that judgment, happened to be over¬ 
ruled by the High Court of Bengal in 9 W.R. 
399, wherein it was ruled that a suit cannot be 
entertained in a mofussil Small Cause Court to 
recover the unsatisfied balance of a decree. 
Accordingly, the Chief Court, in review, rever¬ 
sed its previous order in the case. Sheo 
Sing v. Roora, 14 P.R. 1869. 

(5) —Mistake in decree—Separate suit to set 
aside—Maintainability.— cannot be brcadly 
laid down that any error in a decree made by a 
Court may be challenged by a separate suit. 
CHAND MEA V. SRIMATI ASIMA BANU. 10 C. 
W.N. 1024. (3 C.W.N. 375, 8 C.W.N. 473, R.) 

(6) —Erroneous dismissal of suit by Small 
Cause Court—Suit cannot be instituted in 
Munsif's Court .— The erroneous dismissal of a 
suit for the same cause of action by a Small 
Cause Court does not warrant the institution 
of the suit in the District Munsif’s Court. 
PONNAPPA MUDALI v. SRINIVASA MUDALI 

3 M.H.C. 86. 

(7) —Suit to enforce liability specifically 
imposed by decree of Civil Court in the mofus¬ 
sil, not sustainable—Act XXlll of 1861, s, 11. 

—A suit does not lie to enforce a liability 
specifically imposed by the decree of a Civil 
Court in the mofussil, the right of suit in such 
a case being taken away by s. 11 of Act XXIII 

of 1861. K. Sanjeeviyah v. Nanjiyah 4 

M.H.C. 453. iAppr., 2 N.W.P. 382 : R., 5 M. 
H.C. 185, 5 M.H.C, 375, 6 B. 7; F., io B.H C* 
433.] 
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Right of Suit - continued. 

-1. - General— continued. 

<8 )—Suit in British India on cause of action 
arising in foreign territory—When maintain- 
obit — Civ. Pro Code, Act XIV of 1882, ss. 11, 
17.—There is no reason for refusing to hear a 
claim for the price of goods supplied against a 
defendant residing within the jurisdiction of 
the Court, when the claim is brought on a 
cause of action arising in a foreign country, if 
the cause of action be such that it can be 
proi^ed that a Court in foreign territory would 
have taken cognizance : and s. 17 of the Civ. 
Pro. Code (Act XIV of 1882), which gives the 
Courts jurisdiction to try cases against the 
defendants residing within their jurisdiction, 
must be read with s. 11 which gives Courts 
jurisdiction to try all civil suits unless specially 
barred. HaRI SINGH v. MAJOR H. TUCKER, 
4P.R. 1883. [R., 35P.K. 1903 = 101 P.L.R. 

1903.] 

(9) — Bight of suit^Delegated powers. —A 
person whose right to represent the nominal 
plaintifi is challenged by the defendant, must 
prove that he is authorised to sue as he does 
and must bring into Court the primary evi¬ 
dence in his possession. GOBIN CHUNDER 
DUTT V. OODY CHUNDfiU SEN. 21 W.R. 30. 

(10) —to recover debt, nature of right .— 
The right to sue to recover a debt is in the 
nature of a common law right, and, unless it is 
taken away either expressly or by necessary 
implication, it must he treated as subsisting. 
KOTHANDAPANI V. SOMASUNDARAM, 18 M. 

97. 

(11) — Written promise to pay when able, how 
construed — Limitation. —It seems to have 
been settled in hlnglish Cases that, however 
vague a condition to pay "when lam able’* 
may be, those words are not to be treated as 
mere surplusage without meaning, but do in 
fact form a binding oontract, so that the promi¬ 
see cannot sue till the time when the condition 
is fulfilled. The promisee’s cause of action does 
not accrue until the promisor is in circum¬ 
stances to pay. Watson & Co. v. Blechyn- 
DEN, 1 W R. 3C8. 

(12) — Ttust — Suit for payment of trust fund 
into Court—Plaintiff not having actual title to 
any part of fund —Bill quia timet — jlssenf of 
trustee of fund to decree in plaintiff's favour — 
Maintainability of swit. — Plaintiff, a member 
of the Armenian community at Madras sued 
for a decree for payment into the Bank of 
Madras, with the privity of the Accountant- 
General of the High Courts, the Government 
promissory notes mentioned in the plaint, and 
for a direction that the Accountant-General 
might pay the interest accruing due on the 
notes to’the Governors of the Madras Armenian 
Orphan’s fund. The trustees of the fund 
concerned consented to a decree in favour of the 
plaintiff. Held that the plaintiff bad not such 
interest in the fund as was sutBoient to entitle 
him to require it to bo brought into Court. 
The only interest which ho appeared to possess 
was that he was a member of the Armenian com- 


Right of continued. 

-1.—General— continued, 

munity to which the fundhas been endowed. He 
had no title to any part of the fund in question. 
As the plaint was in the nature of a Bill quia 
timet, the plaintiff was bound, in order to sup¬ 
port it, t.o prove a title in possession or ex¬ 
pectancy in him and a danger to the fund. Tbe 
fact that tbe trustees of the fund did not make 
any opposition and consented to a decree in 
plaintifi’s favour did not give tbe Court liberty 
to pass such a decree. SATOOB v. SATOOB, 
2M.H.C. 8. 

(13) —Swif for declaration of title—Plaintiff 

tn possession of all alleged rights —Mainfatna6^ 
lily of suit. —Where the plaintiff in a suit for 
declaration of title has all his rights uninvaded 
and intact and there has been no foundation 
for an action, the suit for declaration of title 
cannot be maintained. PADAQALINQAM 
PILLAY V. SHUNMUGHAM PlLLAY. 2 M.H.C. 
333. [F., 6 M.H.C. 117 ; R., 9 W.R. 580, 

3C. 612; D., 6 M,H.C. 307.] 

(14) —IKi/e representing absent and divided 
husband - Suit by her for his share. —In a suit 
brought by a woman to procure the delivery to 
her of a share of land alleged to have been pur¬ 
chased with money subject to tbe provisions of 
a partition deed executed by her husband and 
the undivided members of his familyt where it 
appeared that her husband bad been, for six 
years prior to suit, absent in a foreign country, 
held that tbe wife sufficiently represented her 
absent and divided husband to enable her to 
sue for bis share. PaPAMMAL v. RAMA- 
SWAMI CHETTI. 2 M.H.C. 365. 

(15) — Accrual of right—Redemption —Con- 
structive payment. —Where an assignee of land 
covenants with his assignors to repay all the 
moneys which they have at any time aotually 
or constructively paid to Government for re- 
demptioD, a suit against him, where money 
has not been actually paid, is premature, un¬ 
less there is some definite agreement with Gov¬ 
ernment as to the amount which Government 
can enforce. WOODROW v. SCHILLER. 1 lod. 

Jur. M.S. 90. 

(16) —Pendor and vendee — Decree against 
purchaser on a mortgage previous to the sale, 
vendor cannot maintain suit to set aside, —Plain¬ 
tiff, who had sold a shop to certain persons, 
sued to set aside a mortgage, on whiob the de¬ 
fendant had previously brought an action and 
obtained a decree against those persons, and to 
have the shop exempted from the effect •! the 
decree. It was before tbe said previous suit 
brought by tbe present defendaut, on bis mort¬ 
gage, that the plaintiff bad made bis sale to his 
vendees and had covenanted with them that 
he had a good title. In the present action, to 
whioh tbe plaintiff’s vendees were not parties, 
he claimed to set aside the mortgage and decree, 
on the ground that the mortgage was fraudu¬ 
lent and that, as he was liable on his covenant, 
he was entitled to maintain this action. It was 

hold that the instrument of mortgage bad merged 
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-1.— General— continued. 

ia the decree and this action was not main* 
taiuable, unless the pUiotifi was entitled to 
have the decree in the prior suit set aside. By 
the sale, he bad parted with all bis interest in 
the property before the institution of the prior 
suit, and bad no manner of right to the proper¬ 
ty enabling him to maintain the present action 
questioning the above decree that had been 
passed in a properly instituted suit, in a pre¬ 
vious litigation and against parties interested 
at the time, Thuna v. Beni Ram, 9 A. 439 = 
= A.W.N. 1887, 73. 

(17) — Will—Creation of trust — Breach of 
trust—Parties entitled to sue—Pleadings — 
Necessary allegations absent — Effect.—The 
representatives of a testator are entitled to sue 
for the enforcement of trusts created by him 
for religious or charitable purposes, even 
though they may not be personally interested 
in them, It is necessarv for the maiDtainabi> 

w 

lityof a suit for breach of trust that the plaint¬ 
iff should substantially allege, in bis plaint, a 
state of circumstances which, if proved, will 
constitute a distinct breach of trust. BROJO 

mohun Doss v. Hurrololl Doss, 6 C.L. 
R. 58. 

(18) — Right of suit -Interest in subject-matter 
^Court-fee on 'plaint. —Plaintiffs as owners of 
or as persons having an interest in certain land 
sued to olose a door opened by the defendauts 
adjoining such land with a view to assert rights 
injurious to the plaintiffs’ interests. Held, 
that in order to maintain th^ suit, the plaintiffs 
must show some right or interest in themselves 
which entitled them to complain of the defend¬ 
ants* act, for as mere strangers without any 
interest, they could not maintain any suit. 
For the purposes of such a suit, they may prove 
their Incus standi without paying the stamp 
necessary in case the suit was directly for the 
land itself. CHUNDUN v. TALIB ALI, 2 N.W. 

P. 41. 

(19) — Lease granted by cO’Sharer—Pendency 
of butwara proceedings — Suit to set aside lease 
—Right of suit. —A suit to set aside a mokur- 
ruree lease granted by a co-sharer, is premature 
if brought before the completion of a butwara 
which was in course of being effected, as the 
plaintiff has no locus standi to bring the suit in 
respect of a mokurruree by which he might 
never be injuriously affected at all. BHBK- 
dhahee Singh v. Kishen pershad Singh, 
15 W.R. 106. 

(20) —Suit by co-sharer for joint possession of 
one of several properties, maintainability of .— 

It is competent for a co-sharer, who is debarred 
from enjoyment in one of several properties 
owned by him in common with the rest of his 
co-sharers to sue for joint possession in respect 
of that property alone without claiming a simi¬ 
lar relief in respect of the other joint proper¬ 
ties. Sura Singh v. sant Singh, 43 P.R. 
1906 = 122 P.L.R. 1906. (77 P.B. 1887, 7 B. 
182, 7 B. 272. 11 C. 566, 162 P.B- 1884, D.) 


Right of Suit —continued. 
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{'ll)-—Fraud by minor's guardian evading 
Court's order to render accounis—Person expos¬ 
ing fraud entitled to he heard.—lu a case where 
a gross fraud is being practised upon the Court 
relating to the matter of a minor, and the 
object of the fraud is for evading an order which 
the Court has made directing the guardian of 
the minor to render certain acccuuts, any 
person that appears before the Court, exposes 
the fraud and undertakes to prove it, has a locus 
standi in the Court and is entitled to be heard. 

Hossein ALI Khan v. Syud burkut ali 
10 W.R. 372. 

(22)— Hindu widow, net representative of 
husband for purposes of suit, sojis being alive — 
Disclaimer in petition filed by sons, widow's 
defect in title not cured by— Liwifafjo^i.-Plaint- 
iff sued to have an order in au Act IV case set 
aside, and to obtain possession of certain lands. 
In her plaint, she described herself as widow of 
one N M, deceased, and she showed no title to 
the property in question save as being the 
heiress of N M and his representative according 
to Hindu law. The defendant pleaded that she 
had no right to sue, because she was not the 
representative of her husband, who had left two 
sons who were still alive, and who were his 
heirs. Upon this, the sons, more than six 
months after the suit was instituted, filed a 
petition in which they declared that the plaint¬ 
iff was in possession of all their father’s 
property and had, therefore, full right to sue. 
Before this petition was put in, the claim had 
become barred by lapse of time, the original 
plaint having been filed the very last day on 
which it was not barred. The lower appellate 
Court held that the declaration of the sons of 
the 17th December 1862 showed that the plaint¬ 
iff had the right to sue on tbe3lst December 
1861, the date of her plaint, and that thus plaint¬ 
iff was not barred by limitation or by absence 
of right to sue and, finding that plaintiff’s hus¬ 
band’s alleged purchase was proved, reversed 
the first Court’s decree and allowed the plaint- 
iff*s claim. Held that a Hindu widow, whose 
husband’s sons, him surviving, are alive, pos¬ 
sesses DO legal rights to confer on her the locus 
standi to sue as the representative of her 
husband. So, the plaintiff, in this case having 
bad, when she instituted the suit, no title in 
her on which she could maintain her suit, the 
High Court was of opinion that the petition 
subsequently filed by the sons could not be 
deemed to have removed that defect. Ram 
Kannye GOSSAMEE V. Meernomoyee Dos- 
SEE, 2W.R. 49. [B., 7 W.R. 455; D., 18 W. 

R. 271.] 

(23)—//indtt law—Legal necessity where pre- • 
sumable in connection with alienation of ances¬ 
tral property—Right of unborn son to sue ,—• 
Limitation can be pleaded as a bar to a suit to 
set aside an alienation by a grandfather, the 
cause of action in such a case arising not from 
the date of the grandfather’s death, but from 
the date of alienation. The right of an unborn 
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son to 8ue does not give a perpetual right of 
action. Where neither want of enquiry nor 
mala fides is shown, the existence of legal 
necessity must be presumed, and the acts of 
the guardian must be considered to be the acts 
of the minor. Queere :— Whether the same 
rule strictly applies to the relation of the head 
of a family and bis descendants’ holding, vest¬ 
ed rights in his state, in regard to alienations 
by the head of the family, to which the descend¬ 
ants did not expressly consent. BABOO SEE- 
TAL PEHSHAD SiNGH V. BABOO GOUR DYAL 

Singh, 1 W.R. 283. 

(241 — Custom — Alienation—Gift ou widow— 
Collaterals' right of suit to object in the presence 
of daughter's son— Hindu Law—Right of suit — 
Khatris of Multan City. — Held, that no custom 
to the contrary having been proved, the parties 
to the suit, Mahrotra Khatris of Multan City 
wore governed by the Hindu Law in tho matters 
relating to succession. Where the widow of a 
Mahrotra Khatri, of Multan City, made a gift 
of a house, which was the self-acquired pro¬ 
perty of her deceased husband, to the Sanatan 
Dharm Sabha, and a brother and nephews of 
the husband sued for a declaration that the 
gift shall not aSeot their rights after the 
widow’s death, held, that in tho presence of 
daughters and daughters' sons of the deceased, 
the plaintiffs, who were not joint with the 
deceased, had no right to sue, unless they 
could prove that the daughters and daughters’ 
sons, who wore heirs, were in collusion with the 
widow, or did not sue for some improper and 
insulTicient reasons. Held, also, that tho 
daughters being heirs to the whole property, 
their agreement to the gift was an act of filial 
piety against their own interest, and was not 
collusive in the sense in which collusion would 
give the plaintiffs a right to sue. M. WISHAN 

Dass v. Pandit Thakar Das, 6 P.L.R. 1902 
*119 P.R. 1901. (23 P.R. 1876, 144 P.R. 

1882, 4 P.R. 1890, 6 A. 428, 84 P.R. 1898. 
P.B.. 6 C. 764, 143 P R. 1882, 67 P.R. 1888. 9 
P.R. 1884, 108 P.R. 1889, 60 P.R. 1895. 73 
P.R. 1896. 4 P.R. 1889, R.) [R., 3 P.R. 1908, 
48 P.R. 1908. 51 P.R. 1903 = 174 P.L.R. 1903, 
68 P.R. 1909 = 1 P.L.R. 1909; F., 54 P.R. 
1903, 110 P.R. 1905.] 

(25) —Hindu Laxo—Sale of judgment-debior's 
right as reversioner—Suit to set aside sale.— 
Tho right and interest of a judgment-debtor as 
a reversioner, being a more contingent right 
depending on his being alive at tho widow's 
death, a suit by the widow to sot aside a sale of 
such right is not maintainable. MUSSUMAT 
Shib Koonwer V. Sadho Singh, 2 Agra 
259. 

(26) — Debt — Inheritance — Hindu Law- 
Right of one of several codieirs to sue for his 
share of debt.—By the Full Bench Ma/inwod, J., 
dissenting.—'When, upon the death of the 
obligee of a money-bond, tho right to realize 
the money has devolved by inheritanoe in 
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specific shares upon his heirs, each of suoh 
heirs cannot maintain a separate suit for the 
recovery of bis share of the money due on the 
bond. KANDHIYA LAL v. CHANDAR, 7 A. 
313, F.B.*A.W.N. 1885, 34. [ApPr., 26 M. 

26 ; H., 9 A. 486. 51 P.R. 1894, 21 B. 154, 6 
C L.J. 383, 12 C.W.N. 84 = 6 C.L.J. 558 ; D., 

70 P.R. 1904.] 

(27) —Hindu widow, if competent to maintain 
suit for possession, during lifetime of her adopt- 
ed son .— This was a suit brought by a widow 
for possession of a share in a fishery, alleging it 
to belong to her talook of which she was in 
possession, and that her co-sharers in thejulkur 
had wrongly ousted her. She had an adopted 
son who was a major, and he first objected to 
the suit being brought but subsequently with¬ 
drew his objection. But it was held that his 
petition so withdrawing his objection could not 
cure the defect in the plaint owing to want of 
title in the pUintifi to bring the suit in the 
lifetime of her son. JANNOBEE CHOWDH- 

rain V. dvvarkanath Roy Chowdhry, 

7 W. R. 455. 

(28) — Insult to female members—Action by 
male relations. —Male member of a family 
(whose relationship even was not clearly defined) 
cannot sue for the injury or insult which they 
have sustained iodireotly in consequence of ill- 
treatment of certain female members of their 
family. OODAI v. BHOWANEE PerSHAD, 1 
Agra 264. [Appr., 11 A. 104 = 8 A.W.N. 287 ; 
R., 10 A. 425 = A.W.N. 1388. 157, 32 0. 1060 
= 9 C.W.N. 847 = 2 C.L.J. 396.] 

(29) — Judgment—Alteration of legal misap- 
prehension—Effect —Cause of action —Parfies 
to judgment .— The plaintiff and other share¬ 
holders in tho same family lent to the Rajah 
of Durbangha a largo sum of money on a bond. 
The Rajah made a payment of two lakhs of 
rupees whioh was received by the defendants 
aud appropriated as their share of payments, 
with the knowledge and acquiescence of the 
plaintiff. Subsequently, all tho share-holders 
instituted separate suits against the Rajah for 
the recovery of their separate shares of the 
money lent. In the separate suits the defend¬ 
ants deducted the sum of two lacs as received 
to their several receipt; while the plaintifi in 
bis suit, made no such deduction, thereby 
showing that up to that time he had consider¬ 
ed the two laos as paid to the sole credit and 
receipt of tho other share*ho)dors. The Court 
ruled in the plaintiff’s suit that the sum of two 
lacs was paid in liquidation of the whole sum 
due on the bond, not with reference to any 
particular share or interest in it. Consequently 
tho plaintiff’s claim to his share of the two 
lacs paid was disallowed. Then the plaintifi 
brought this suit to rooover his share of the 
sum paid by the Rajah to the credit of the 
defendants. Held that tho plaintiff was not 
entitled to recover. The plaintiff’s error was a 
pure error of law and the judgment of the 
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Court ruling that the two lacs as between the 
parties were piid as interest and were to be 
credited to the joint and not to the separate 
payments, cannot alter the status of the parties 
in this suit and cannot give a new right of 
‘ u 'ion. That judgment was, of course, bind- 
ihg on the plaintiff and the Rajah who were 
the only parlies there. It would not bind the 
defendants, nor would it give the plaintiff a 
right to start a fresh suit, nor put him in the 
position in which he would have been, had he 
never misconceived his correct legal claim. 
There is no warrant in law for this doctrine 
that judgments of Courts, altering a pure legal 
misapprehension as to rights and status, and 
passed in a suit to which the deferidant was not 
a party, can confer any such right on a plaint¬ 
iff against a defend inc so circumstinced ; it is 
far better to allow pirties to abide by the con¬ 
sequences of their own misconception or ignor¬ 
ance where no fraud or deception is even alleged. 

Syed Lotp ali Khan v. apzul Oonissa 
Begum, 3 W.R. 1I3. [Reversed on appeal, 
16 W.R. P.C. 20 = 9 B.L.R. 348.J 

(30) —iSiiU by pre-emptor—Right of mort- 
gagee^Limitation. —Though the law allows a 
pre-emptor to sue at any time within one year 
of the transfer of possession, there is nothing 
to prevent his doing so earlier. The absolute 
rights of a mortgagee, and the consequent 
right to claim pre-emption, arise from the time 
when the sale becomes ab-iolate. MUSSAMUT 
JANKEE KOER v. MUSSAMUT LeKRANEE 

Koer. W.R. 1864, 285. 

(31) —Suit by trustee — Decree — Beneiit of 
decree. —If a truseea obtains a decree on a bond, 
the money due on which belongs to another 
party, he (the trustee) is liable to be sued by 
the party’s sou to obtain the benefit of the 
decree. JUGGOBUNDOO GOONDOO v. NIL 
COMUL SURMAH, W.R 1864, 190, 

(32) — Suit on joint clairn — Evidence — himi- 
taCion .—Where a joint claim has been put for¬ 
ward in a suit, it will be li^^ble to dismissal un¬ 
less the joint claim is established as such. It is 
not enough that one of the several plaintiffs 
should have made out a title to the property. 
Also on enquiring into the issue of limitation, 
the Court should satisfy itself whether or not 
there has been joint enjoyment by the plaintiffs 
or their respective predecessors within the 
period of limitation. RAM COMAL OHUCKER* 
BUTTY v. Nund Ram Goolal. 10 W.R. 261. 

(33) —Landlord and tenant-Repudiation of 
title — Cause of action .—Where a tenant claims 
to hold lands on one species of tenure and 
landlord under whom he holds repudiates his 
tenure, and sets up another which is inconsist¬ 
ent with it. this is a dispossession of the tenant 

by the landlord from the tenure claimed, and 
may be thus treated as giving a cause of action. 
Though the repudiation of the tenant’s title by 
the landlord might form a cause of action 
against him, it can only form one cause or 
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action, however often that repudiation is 
repeated. NUND KiSHORE SiNGH v. HUREE 

Pershad Mdndul, 13 W.R. 64. 

(34) Suit instituted by agent in his 02 uh natne 
—Dismissal of—Act X 0/1877, ss. 27, 582-.4^- 
pellate Court whether competent to substim.e 
principal as plaintiff in place of agent. —Tue 
practice of a gomishta instituting a suit in his 
own name describing himself as “gomashtah 
of a specified firm ” is not an uncommon one, 
but is not a correct practice, as the suit brought 
should be brought by the person or persons in 
whom the legal right of suit is vested and not 
by agents in their own names. Tho error is an 
important one as it renders the suit liable to 
dismissal, even after judgment in the plaintiff’s 
favour in the first Court, unless it be held that 
the combined effect of ss. 27 and 582 of the 
Civ. Pro. Code, is to empower an Appellate 
Court to substitute the principal as plaintiff, 
on sufficient grounds being shown for such a 
course. THAKURDAS v. GOLAM MOHYUDDIN 
20P.R. 18i2. [R., 8P.R. 1886, 156 P.R-1889.i 

(35) —Decree for possession bai'red by limita¬ 
tion—Effect of such bar by neglect to execute — 
Fresh suit for possession not maintainable.— 
Where plaintiffs obtained a decree for possession 
of immoveable property, but did not apply for 
execution of the same within the period of limi¬ 
tation and brought the present suit again, for 
recovery of possession of the same property, 
held, tbe plaintiffs having allowed the period 
distinctly prescribed for execution of their 
decree to expire, the decree had become a nullity 

and they bad no right to subsequently rely upon 

that decree and sue again to recover possession 
of the same land upon the footing thereof, since 
the mere fact, that there was once in existence 
an executable decree made in their favour, could 
not entitle them to institute a fresh suit, upon 
the same cause of action, upon which the former 
suit bad been founded. OMAN Sheieh v 
HALAKDRI SHEIK, 33 C. 679. 

(36) —Swif for possession against trespasser- 
plaintiff's title, proof of—Possession good title 
against all but rightful owner. —In a suit by a 
mortgagee (plaintiff) for possession of the mort¬ 
gaged property from which the defendant had 
dispossessed him, the defence was that the ori¬ 
ginal mortgagor had no title to the property 
and, therefore, could not mortgage it to the 
plaintiff and, consequently, the plaintiff’s suij; 
was not maintainable. Held, that the plaintiff 
was entitled to a decree, unless the defend¬ 
ant was the true owner. Possession is good 
title against all persons except the rightful 
owner and entitles the possessor to maintain 
an action in ejectment against any person other 
than such owner, who dispossesses him. Ram- 
PAD Singh v. raja Must.vfa ali Khan 
9 O.C. 273. (2 0.0. 3, R.) [R., ll O.G. 337.] 

(371—Saif for money paid for the use of the 
defendant, maintainability of—Absence of obli¬ 
gation to pay, express or implied—Payment 
against the will of the defendant. —Upon a 
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putni sale under Regulation VIII of 1819, a 
portion of the surplus sale proceeds, standing 
to the credit of the defaulter, was withdrawn 
hy an execution creditor of one of them. On 
a suit by the defaulter, the sale was set aside 
and the landlord had to refund the purchase 
money to the auction purchaser. The landlord 
haruig sued for the recovery of the amount 
withdrawn by the execution creditor : Held, 
that the defaulter whose creditor had with¬ 
drawn the money was not liable to pay. It is 
not in every case in which a man has benefited 
by the money of another, that an obligation to 
repay that money arises. To support such a 
suit there must be an obligation, express or 
implied, to repay. There is no such obligation 
in the case of a voluntary payment and still 
loss when money has been paid against the will 
of the party for whose use it is supposed to 
have been paid. ROOP ChANNESSA Bibi v. 

Bejoychand Mahatap, 3 C.L.J. 288. (15 
B.L.R. 208 = 2 I.A. 143, F.) 


(38)— Suit by judgment-debtor to recover 
money paid to decree-holder under an agreement 
—before actual exteution taken out in spite 
of the agreement — Maintainability. —A judg¬ 
ment-debtor paid a certain amount to the 
decree-holder under an arrangement that the 
latter should certify to the Court that the 
decree was fully satisfied. Without, however, 
entering such satisfaction, the decree-holder 
applied for execution and the judgment debtor 
immediately on receipt of a notice under s. 248, 
Civ, Pro. Code, sought, by the present suit, 
to recover from the decree-holder the sum the 
latter had received under the above arrange¬ 
ment. Defendant, the decree-holder, pleaded, 
inter alia, that the suit was not maintainable 
before actual execution of the decree and reali¬ 
zation of money thereunder from the plaintiQ 
and the question was referred to the High 
Court, whether the plaintiff had a cause of 
action for the suit and could recover back the 
sum paid in discharge of the decree-debt due by 
him to the defendant, although the latter had 
not executed the decree and recovered the sum 
again from the plaintiff. Held, that the suit 
was not maintainable. SUIllAUULU v. 

Dalayya, 16 M.L a. 54. 


(39)— Fraud — Judgment, impeachment of, oi\ 
account of fraud. —A parly to an action can im¬ 
peach the judgment in it for fraud, by moans 
of afresh suit for the purpose, whore the judg- 
4nent is that of a British Court or of a Eoreige 
Court and that not only where there has beet 
a fraud on the Court by what are called ex 
trinsic circumstances but also where the judg- 
meut, which the pirty seeks to sot aside has 
been obtained by the other party by fraud oi 
the Court by committing deliberate perjury ao( 
suppressing evidence. Venkatappa NAICI 
V. SUBHA Naik, 16 M.L.a. 59 = 29 M. 179. 


(40)— Money due under prowissorj/ note, 
agreement to pay, contained in a subsequent 
deed of assignment—Right of fresh suit, whether 


given by such deed. —A promissory note was exe*- 
cuted by the defendant to the plaintiff. Subse¬ 
quently, the defendant executed, in favour of' 
plaintiff, a deed of assignment of certain decrees 
and it was agreed therein, that the amount 
which plaintiff might recover from those decrees 
must be credited towards the amount due to him 
under the promissory note, and that any balance 
which might be left due under it, afeer such 
deduction, must be paid separately by the de¬ 
fendant. The original promissory note, how¬ 
ever, had not been cancelled. The present suit 
was instituted for the recovery of such balance, 
as under the agreement to pay the same, con¬ 
tained in the assignment deed. Held, the 
obligation under the promissory note was the 
only one on which the plaintiff was entitled to 
sue and that the provisions in the subsequent 
deed as to tbo adjustment of the debt and the 
payment of the balance, if any, did not operate 
to extinguish the obligation under the promis¬ 
sory note, or create an independent right of 
suit in favour of plaintiff. The present suit, 
therefore, having been brought after expiry of 
the period of limitation, which would have 
governed the suit if brought upon the note, the 
lower Court was right in having dismissed the 
suit as barred. VSNKATARAMIAH PANTULU 

v. Ramakrishna Pantulu, 29 H. 205. 

(41) —Right of suit —Premise in favour of 
vendor—Right of vendee to enforce promise.—k 
vendee has no right to sue for the enforcement 
of a promise mado by a third person in (avbac 
of the vendor, if the right to sue on it has not 
been conveyed to her by the sale. MUSSUMAT 

Kishoree V. Jey KisHORE Dass, 3 Agra 46. 

(42) — Legal Practitioner’s Act, ss. 28, 30— 
Suif by pleader to recover fee—Indian Contract 
Act, s. 70.—A suit may be brought by a pleader 
against a client to recover the fees agreed to 
bo paid, though the agreement is not in writing, 
nor tiled in Court, when it is under s. 70 of the 
Contract Act for work and labour done. 
8s. 28 and 30 of the Legal Practitioner's Act, 
which appear to refer to agreements to pay 
more than the regular fees prescribed by the 
High Court under s. 27 of the Act, are no, bar 
to suoh a suit. RAMA v. KUNJI, 9 M. 378. 
[Diss., 136 P.R. 1893; F., 12 A. 169, 25 0. 806, 
27 M. 512=14 M.L.J. 274 ; R., 11 M. 220. U 
M. 63. 23 A. 764 = 3 A.L.J. 579 = A.W.N. 1906, 
235= 1 M.LT, 242, 3 N.L.R. 47, 1P-R. 
1909.] 

(43) —Mooktearnamah impugned as forgeryt 
onus of proving genuineness of Act VIII of 1869* 
s, 132— Endorserneni on e^r/ii&ifs produced in 
Court- —Tho question, whether the present suit 
was validly instituted or not, depended on the 
question whether the moo^feumatnafi under 
which the parties that signed the vakalut 
claimed the right to do so was genuine or not* 
It was set forth in answer that it was a forged 
dooument brought about by fraud. The Ju^e, 
however, proceeded on the ground that there 
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was no question as to the legality of admitting 
the mooktearnamah becau'^e it happened to be 
attested by two witnesses io the presence of the 
Muusifi in accordance with tbe custom and 
usage of the Court. But the H'gh Court held 
that, in such a case, when it has been set up 
that the document is a forgery and that it has 
been brought about by fraud, it is not suffi¬ 
cient to rely on an attestation in another Court 
without bringing forward the attesting wit¬ 
nesses and subjecting them to crosa-examina- 
tion. The institution oi the proceedings in 
the Court was by virtue of Vaknlatnamah pur¬ 
porting to have been signed under an authority 
given by means of a mookteamamah which was 
impeached as a forged one and the party was 
therefore bound to come forward to prove the 
genuineness of the mooktearnamah, which he 
entirely failed to do. On inferences adverse to 
the party which it was possible to make, under 
the circumstances of the case, tbe High Court 
sent the case to the Magistrate for iuvastiga- 
tion directing him bo proceed according to law 
in respect of offences which might have been 
committed under s. 471 or any other section 
or sections of the Penal Code. Under s. 132 
of the Procedure Act, when a document is re¬ 
ceived by the Court and admitted in evidence, 
it should be endorsed, among other things, 
with the name of the party producing it. 
Whether the exhibit was filed originally or was 
only produced at the trial, the above rule 
ought to be acted upon so that any document 
produced at the trial, though it may not have 
been filed as an exhibit in the first instance, 
ought to be endorsed as directed in s. 132. 
When a Judge, on a trial, thinks it proper to 
admit a document which has not been filed as 
an exhibit, he ought to take care that it is 
produced by a proper person, 8.nd that the en¬ 
dorsement pursuant to s. 132 is made upon it 
in order that hereafter it may be known who 
the person is who produced it. BABOO BIS- 
ram Singh v. Maharanee indurjeet 
Koonwab, 6 W.R. 2. 

(44) —Confrncf— Wagering transaction— DpU- 
very tf goods not contemplated —Budnee Pay- \ 
ment of differences. — Where the plaintiff agrees 
to deliver and the defendant agrees to accept 
certain til on a certain day, but no interchange 
of commodities and their prices passes between 
the parties, but mere entries are made in the 
account books of each, the transaction partakes 
niore of the nature of whatiscalled buanee, 
i.e., the intention of the parties was that no 
effect should be given to the traosaotion 

that each party should recover from the other 
the difference in tbe prices of goods according 
as it fluctuates. Such a transaotion is more of 
the nature of a wagering contract, and as sue 
should not bo enforced, being opposed to public 
policy. KISHNA V. HUSHNAK, 11 *obD. 

(45) — against Secretary of society for 
rent of premises let-Secretary when and how far 
liable as agent—Indian Contract Act v f ^ 
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1872), s. Transfer of Property Act, 1882, 
s. 106 —Notice to quit prior to ejectment— Suffi¬ 
ciency of the service .—In this suit to recover a 
house with arrears of rent, defendant pleaded 
that he was merely the honorary Secretary of 
an Association which held its school in the pre¬ 
mises and that he had hired the premises as 
such Secretary and not in his personal capacity. 
Held, even assuming that the owner, when he 
let the premises to the defendant, kne-w that 
the latter was tbe honorary Secretary of the 
school committee, still, there was nothing to 
show that tbe contract was made on tbe per¬ 
sonal credit of any one except the defendant. 
Looking at the forms of receipt accepted by the 
defendant, it appeared that be contracted in 
his own name, but whether be did so or not 
the case would fall under s. 239 of tbe Contract 
Act. no principal being disclosed. Plaintiff 
therefore had a causeof action personally against 
the defendant who was liable to him for the 
rent. Question also arose as to whether defen¬ 
dant bad received a legally valid notice to quit. 
The notice bad been sent, to his solicitors, who 
handed it over to his brother, who in turn 
passed it on to him within a few days, so that 
the notice was in tbe defendant’s hands within 
the requisite time for compliance withs. 106 
of the Transfer of P’roperiy Act. The notice 
was not held bad merely because it had not 
been placed in his hands by the plaintiff or his 
agent directly. It could not make any differ¬ 
ence whether the notice was given in the first 
instance to the solicitors and by them conveyed, 
through a relative or servant, to the tenant, or 
wasgiven direct to the tenant by (he lessor in 
the first instance. In both cases it was delivered 
to the defendant personally, either eventually 
or directly, and that was all that the section re¬ 
quired. BHOJOBHAI V. HAYEN SAMUEL, 22 

B. 754. 

(46 )—Land granted by Government to several 
persons—Defendant in possession of portion 
granted to a neighbour—Right of Government 
to sue for that portion. — Where a certain quan¬ 
tity of land WAS granted by Government to 
several grantees subject to the condition of 
resumption if the land were allowed to remain 
uncultivated for certain years, and it was sub¬ 
sequently found that several grantees were not 
in possession of the land corresponding in 
quantity with that originally granted to them, 
and defendants held more than that included in 
their original grant, held, in a suit by Govern¬ 
ment for tbe recovery of land not included in 
the defendants’ grant, that if the defendants 
held lands belonging to the neighbouring 
grantees, the right of suit to recover possession 
of such land vested in the grantees, not in 
Government, who, having parcelled out the 
whole land among several grantees, bad no re¬ 
maining right or interest therein, save that 
of resumption on the aforesaid condition, 
GOVERNMENT V. RAM CHARUN MISSEB, 2 
Agra 74. 
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(47) —JI%afee grant —Nuzzerana to Govern^ 
men* through lambardar— Tiesuinpiion of maa* 
fee— Confiscation lor rebellion—Auction sale — 
Pa'ument of Nuzzerana to lambariar— Suit to 

enforcepaymeni-Jurkdiclion — Act XIV0/1863, 

s. 1, cl. 4.—A certain sum was during the 
exisbenc'* of the maafee grant paid as Nusser- 
ana to Governcnenb through the lanibardar- 
After the maafee resumed and a Govern¬ 
ment jummn assessed upon it this sum as 
Nuzzerana continued to bo paid until the in¬ 
terests of the hrdder of the resumed maafee 
were con!i«cited for rebellion and sold at 
auction. After con6soation and before the 
auction-sale the Government allowed the 
amount to the lamhardar by deducting it from 
the amount of Government revenue paid by 
him. Held (a) tbit the Government, in arrang¬ 
ing that the piymont should be made of this 
J^^uazerana through the lambardar did, in 
effect, convoy to him (the lambardar), as 
trustee on behalf of Government, such an 
interest in the estate as would enable him to 
sue for and enforce its payment: (6) That under 
the circum tances, the payment of l^uzzerana 
appeared to be present in acknowledgment 
of proprietary title in the nature of a rent 
charge, and, (c) That a suit to enforce such 
payment might be brought in the Revenue 
Court under cl 4, s. 1. Act XIV of 1863. 
SYUD ZAHOOR HOSSEIN V. ASSUD ALI, 2 

Agra 378. 

(48) -JReg. XI of 1815, s. 4, cl. 1 (3)—Forwm- 
tion of chur by gradual accretion — Sutf by 
Government—Cause of action—Setting up case 
different from plaint, effect of —Right of Govern¬ 
ment confined to assessment of revenue. —A chur 
which bad been formed by gradual accretion 
was first settled with the putneedar of mouzih 
B, and then with its Z3raindar. During the 
second settlement, another chur formed which, 
after having been the cause of disputes between 
the putneedar of B and the putneedar of the 
adjoining mouza D, was taken possession of by 
the latter, after it was declared to bo an accre¬ 
tion to his mouza in all the three suits brought 
by him to establish his right, in one of which 
the Government also was made a party. Subse¬ 
quently, ^the Government brought a suit for 
possession of the second chur to which those 
suits related, and for sotting aside the decrees 
in the two suits in which it was not made a 
party, stating the result of those suits to be the 
cause of action. A suggestion which was not 
made in the plaint and did not appear in the 
issues, was made in the lower Courts, that the 
first chur which had been settled with the 
Zemindar of mouzah B. and which had been 
over and over again described in documents to 
which Govornmont was a piety as “ contiguous 
to the bank of the river H.” as “ adjoining ” 
and as “contiguous” to mouzah B, originally 
camo into existence as an island, and that the 
Government were eutitlod, under cl. 3 of s. 4 
of Reg. XI of 1825, to take exclusive possession 
of it with all its accretions. Held that Govern¬ 
ment was not at liberty to depart from the 
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allegations with which it had come into Court 
that, as the right of Government in case of such 
accretion was limited to its revenue only and 
not to its actual posse.^sion, they were bound 
to accept the result of the litigation between 
the owners of the respective mouzahs, and to 
settle the revenue with that person who had 
been declared to be the owner. MOOKTAKB- 

SHEE Debia V. The Collector of 
Burdwan, 12 W.R 20i. 

Suit for dam-'iges for breach of contract to 
sell by the guardian of a lunatic without Court’s 
permission, maintainability of— See ACT 
XXXV OF 1858, s. 14, 3 A.L.J. 686==A.W.N. 
1906, 298. 

See ACT XX OF 1863, s. 7, 13 M. 277. 

See Act XX OF 1863, s. 12, 17 M. 143. 

Suit by member of an unregistered chit fund, 
consisting of more than twenty members, for 
recovery of subscription paid, maintainability 
of—Sec ACT VI OF 1982, s. 4. 1 M.L.T. 106. 

Separate suit maintainable by owner for 
damage by the Public Works Department 
before publication of n'^tice under s. 6, of Act I 
of 1894-See ACT I OF 1894, ss. 6, 23, 3 L.B. 
R.117. 

Settlement by revenue authorities—Right of 
suit—See Ben. ACT IX OF 1847, 4 0, 103 = 3 
O.L.R. 161. 

Assignee of purchaser of estate sold under 
Revenue Sale Law can sue to avoid enoumbran* 
ces—See Ben. Act XI of 1869, s. 87, Exo. 4, 
12 O.W.N. 1029. 

Suit for, by assignee from an unregistered 
prorprietor whether maintainable—See BEN. 
ACT VII OF 1876. s. 78. 11 O W N. 141. 

See Ben. Act VII of 1880, 29 0. 73. P.B. 
= 5 C.W.N. 521. 

Suit to cancel an assessment by a munioi- 
pality-See Ben. ACT 111 OP 1884, ss. 113, 
116, 21 G, 319. 

Act VIII of 1885 (Bengal Tenancy), ss. 69, 

70 (6)—Order of Collector, finality of—See 

Ben. Act VIIIop 1885, s. 70. ol. (5). 32 0. 
422. 

Suit to correct or alter entries in record- 
of-rights,^ published under Ch. X, Bengal Ten¬ 
ancy Act, not maintainable—Recourse to be 
had to special remedy provided in chapter— 
See Ben. ACT VIII OF 1985. ss. 103 (B). 105, 
106. 108, 12 O.W.N. 1032 = 8 O.L.J, 822-36 
0. 1013. 

Suit for rent—Deposit in Court under s. 149* 
Bengal Tenancy Act—Notice to third person 
interested—Omission of such third person to 
sue- Suit for rent by snob third person, main¬ 
tainability of—See Ben. ACT VIII OF 1886, 
88. 149, 163. 9 O.W.N. 492. 

See BOM. ACT XVU OF 1879, s. 16. 5 B, 
614. ’ 
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Maufi Khiarati Record by Settlement 
officer- Suit for declaration that record had 
been ’wrongfully made—Maintainability of— 
See C.P. ACT XVI OF 1889, ss. 72, 74 and 152 
19), 11 C.P.L.R. 129, 

Person injured by a felonious act—Right of 
civil suit Without bringing or endeavouring to 
bring the felon to justice—See MAD. ACT V OF 
1884 (Local BOARDSh ss. ie2 and 165, 17 
M.L.J. 537^2 M.L.T. 461 = 31 M. 54. 


Contract to transport Government salt— 
S. 87^ Madras Sait Act—Suit to recover sums 
deducted under the terms of the contract— 
Maintainabihtv —MAD. ACT IV OF 1889, 
s. 87, 4 M L.T. 224. 


Plaintiff having no right to sue—Defendant’s 
case weak—Suit must fail— PUN. ACT XVI 
OP 1887, s. 59 (3), 9 Ind. Cas. 339 = 54 P.L.R. 
1911. 
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Based on an agreement by judgmenli-debtor 
promising to pay interest at a rate higher than 
that provided in the oecree—Sanction of Court 
not obtained--Agreement void—Non-maintaina¬ 
bility of suit— See Cjv. Pro. CODE, 1882 
ss. 244, 257-A, 9 C.W.N. 1004 = 32 G. 917. 

Suit of a civil uatuie——Religious rites and 
ceremonies —See ClV. Pro Code, 1908 s 9 

2 C.L.J. 590 = 32 C. 1072 = 10 0 W.N. £05. 

First suit for partition—Execution-proceed¬ 
ings struck ofi for default of parties after 
appointment of Amin to efiect partiLion- Second 
suit for partition, whether maintainable— See 
CIV. Pro. Code, 1908, s. ii, o. IX, r. 9, 
O. XVI. rr. 13, 14, 10 C.W.N. 839, 

Delivery of formal possession in execution 
proceedings - Maintainability of suit for actual 
possession—See Civ. Fro, CODE. 1908. s. 47, 

3 A.L.J, 504 = A.W-N. 1906, 2i3 = 28 A. 722. 


Maintainability of suit for a declaration that 
the land in dispute is joint property liable to be 
partitioned according to revenue holdings and 
not according to ancestral shares —See PUN. 
act XVII OF 1887, ss. 116, 117, 46 P.L.R. 
1906. 

Mortgage by disqualified proprietor — Suit 
brought after cessatu n of disqualification—Not 
maintainable —See U.P. ACT XVI OF 1882, 
s. 8, cl. (1), 4 A.L.J. 69C = A.W.N. 1907,276 = 
30 A. 38. 

Powers of Civil Courts to question acts of 
Municipal Boards within their statutory powers 
*Ss. 90 and 91 of Act I of 1900—Suit in Civil 
Court —See U.P. ACT I OF 1900, ss. 90 and 
91. 2 A.L.J. 222 = A.W.N. 1905, 79. 

Decision of Revenue Court on a question of 
title, adverse to plaintiff—Suit oy plaintiff in a 
Civil Court for declaration of title —See U. P. 
Act 11 OP 1901, ss 199 and 200, 4 A.L.J. 53 = 
A.W.N. 1907, 6 = 29 a. 160. 

Suit rel.ating to partition - Dispute relat¬ 
ing to mode of partition by Revenue Court 
—Jurisdiction of Civil Court to entertain suit 
—See U.P. ACT III OF 1901, s. 233 (K), 6 A.L. 
J. 744 = 2 Ind. Cas. 982 = 31 A. 541. 

See Benamidar, 3 G. W.N, 12 = 25 C. 874, 

3 C.W.N. 20 = 25 G. 98. 

Maintainability of suit by real purchaser 
against benawidar-Sale in execution of decree 
—See Benami Transaction— Miscellane¬ 
ous, 3 P.R. 1906 = 109 P.L.R. 1906. 

Contract—Execution of bond under misap¬ 
prehension—Failure of consideration—Suit on 
bond—Maintainability —See BOND, 7 M.E.O. 
85. 

Bill or note given by debtor for payment of 
money on cause of action already arisen-— 
Oreditor’a right to sue on the original consi¬ 
deration independently of the bill or note See 

Cause op action, 16 M.L.J. 484 = 29 M. ill. 


One of two joint decree holders recovering 
whole amount—Right of the other to sue for 
his share—Sfe Civ. Pro. CODE, 1908. s. 47, 
29 M. 183. 

Mortgage decree against member of undivided 
family—Surviving member brought on record 
on death of judgment-aebtor—Objection by sur¬ 
viving member to sale in extcuiii'n—Determi¬ 
nation of objection bys-paiate suit—See CiV. 
Pro. CODE, 1903. s. 47, 12 0. P.L.R. 73. 

Surety’s right to sue for declaration of non¬ 
liability as to portion of decree-amount— See 
CIV. Pro. Code, 1908, s. 47, 28 M. 117 = 14 M. 

L. J. 430. 

Right of decree-holder puichaser to sue for 
possession of property nurebased in execution— 
SeeCl\. Pro. Code, *1908, s. 47, 28 M. 87 = 14 

M. L.J. 474. 

Decree-holder’s taking possession of greater 
area than what was decreed—Suit by judgment- 
debtor for possession, maintainability of— See 
Civ. Pro. Code, 1908, s. 47. 3 a L.J. 60i = 
A.W.N. 1906,233. 

Decree for sale against Hindu father—Suit 
hyson—Sale of property during pendency of 
such suit and notwithstanding an injunction 
therein —Right of father to question the vali¬ 
dity of the sale in a separate suit by him— 
Maintainability of suit —See CiV. Pro. CODE, 
1908. s. 47, 2 A.L J. 694. 

Maintainability of suit, by sliehait, of idol, 
for declaration that property sought to be sold 
in execution of personal decree against him is 
endowed property — See CiV. PRO. CODE, 
1908, s. 47, O. XXI, r. 58, 12 G W.N. 308. 

Objections by legal representative of judg¬ 
ment-debtor that attached property was trust- 
property in bis possession disallowed—Suit 
contesting such order, maintainability of— 
See Oiv. Pro. Code, 1908, s. 47, O. XXI, 
rr. 68, 60, 63, 3 A.L.J. 370 = A.W.N. 1906. 
167. 
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Right of Su//—continued. 

-1.—General— continued. 

Suit for refund of purchase-money on sale 
being set aside, maintainability ot—8ee CiV. 
Pro Code, 1908. s. 47, 0 XXI, r. 90, 32 0. 
332. 

Surety guaranteeing payment of judgment- 
debt when judgment-debtor arrested and 
brought before Court under s. 336, Giv. Pro. 
Code—Suit by decree-holder on surety’s de¬ 
fault—See Civ. Pro. Code, 1908, s. 65,10 0. 
W.N. 830 = 4 G.L.J, 311. 

Maintainability of suit by one decree-holder 
receiving ritoablo distribution against a rival 
decree-holder similarly circumstanced for a 
declaration that the latter’s decree is fraudu¬ 
lent—See CIV. Pro Code, 1908, s. 73, 3 C.L. 

J. 385, 

Suit by person having no right to sue— 
Person having right whether can be joined as 
plaintiff-See Civ. Pro. CODE, 1908,0.1, 
rr. 1, 10, 11 lod. Cap. 223. 

Suit by one individual bo establish a com¬ 
mon right to a public religious trust—See ClV. 
Pro. Code, 1908, 0. 1, r. 8 (l), ss. 92 and 93, 

9 C W.N. 594. 

Infringement of right of worship—Suit by 
some members of a community on behalf of 
themselves and other members of the com¬ 
munity, not on behalf of the publio in general 
—Miintainability of suit—See CiV. PRO. 
Code. 1908, 0. I, r. 8 (1). S3. 92, 93, 10 G.W. 

N. 867 = 33 C. 905. 

Application for adjournment by pleader— 
Rejection of application — Withdrawal of 
pleader from suit—Dismissal of suit for plain¬ 
tiff’s default—Whether fresh suit maintain¬ 
able—See Civ. Pro. Code, i 908, 0. IX, 
rt. 3, 4,0. XVII, rr. 2, 3, 9 Ind. Gas. 842. 

First suit for partition dismissed for default 
—Maintainability of second suit for the same 
purpose-See Civ PRO. CODE. 1903 . 0. IX, 
r. 9. 3 A.L J. 379=A.W.N. 1906,142 = 28 A. 
627. 

Suit to set aside ex parte decree on the 
ground of fraud, such fraud being non-service 
of summons, maintainability of —See CiV. 
Pro. Code, 1908, 0. IX, r. 13, 4 A.L.J. 
51 = A.W.N. 1907, 31 = 29 A. 212. 

Dismissal of application under s. 232, Civ. 
Pro. Code-* Maintainability of suit to establish 
right to execute decree—See CiV. PRO. CODE, 
1908.0 XXI, r. 16. A.W.N. 1906, 133 = 3 A. 
LJ. 428 = 28 A. 613. 

For declaration on failure to appeal from an 
order dismissing without enquiry an applica¬ 
tion under s. 232—See CiV PRO. CODE, 1908, 

O. XXr, r. 16,9. 47. 16 M L.J. 27. 

Money paid by a person to raise an attach¬ 
ment to clear his owu title—Suit to recover 
,fiuch money from the true owner, maintainabi¬ 
lity of—See Olv. Pro. Code, 1908, 0. XXI, 
rr. 58. 61, 63, 16 M.LJ. 136 = 29 M. 226. 


Right of Suit —continued. 

-1 .—General— continued. 

Of an auction-purchaser for the recovery of 
purchase-money from the decree-holder on the 
ground of judgment debtor’s want of title to 
the property sold—See CiV. PRO. CODE, 1908, 

0. XXI, r. 93. 10 C.W.N. 274, 

Survival of right—Where in an action of 
libel, the appellant dies, the right to continue 
the appeal survives to his legal representative— 
See CIV. PRO. CODE, 1908. 0. XXII, r. 1, 

4 Bom. L.R. 325 = 26 B. 597. 

Meaning of, in 0. 22—Right to obtain pro¬ 
bate different from right to be appointed to 
administer deceased’s estate— See CiV. PRO, 
Code, 1908 , 0. XXII, r. 1, 36 0. 799 = 3 Ind, 
Gas, 995. 

Whore the plaintiff dies pending a suit to 
recover possession his legal r<'presentative can 
continue proceedings—See CiV. Pro. CODE, 
1908, 0. XXII, r. 5, 4 Bom. L.R. 980 = 27 B. 
162. 

Suit on compromise in respect of matters 
other than subject-matter of suit—See CiV, 
Pro. Code, 1908, 0. XXIII, r. 3, lO C.P.L.R. 
56. 

Alienation by male proprietor—Next rever¬ 
sioner’s right to sue for setting it aside in the 
presence of minor adopted son —See CiV. PRO. 
CODE, 1908, 0. XLl. r. 23. 66 P.R. 1908. 

Competency of son to miiintain action for 
damages for death caused to deceased father by 
defendant’s actionable wrong—See COMPEN¬ 
SATION, 56 P.R. 1905 = 91 P.L.R, 1905, 

Suit to recover money paid to release property 
from unlawful revenue attachment in a Civil 
Court, maintainability of—See CONTRACT ACT, 
1872, s. 69. A.W.N, 1906. 114 = 3 A.L.J. 372 = 
23 A. 563. 

Interest to pay Government revenue—Subse¬ 
quent suit to recover money paid from person 
benefited by payment—See CONTRACT ACT, 
1872, s. 69, 3 A.L.J. 665 = A.W.N. 1906, 282. 

Collection by some of several co-sharers of 
portions of rent from tenants—Suit by all co- 
sharers jointly for the whole rent, maintainabi¬ 
lity of — See Co SHARERS. SUIT BY 00- 
SHARERS, IOC.W.N. 787 = 3 C.L.J. 627. 

One sharer suing for whole rent—Other 
sharers parties to suit—See CO-SHARERS— 
SUIT BY CO-SHARERS, 3 O.W.N, 225. 

Of sharer to sue alone for his share of rent— 
See Co-SHARER— SUIT BY CO-SHARBRS, 3 
C.W.N. 214. 

Maintenance of suit in Civil Court not with¬ 
standing order of Magistrate refusing main- 
tenance-See GRIM. PRO. CODE, s. 488, 32 
0, 479 = 13 C.W.N. 150. 

Male proprietor making a gift tohisdai^h- 
tor with the consent of a childless son—Right 
of reversioners to contest the alienation’—S m 

Customs—PUNJAB— alienation, 68 P.R. 
1908 = 117 P.W.R, 1908 = 162 P.L.R. 1908. 
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iRigbt of Suit —continued. 

■ 1.—General — continued. 

Brahmin of Gopalpur in the Amritsar 
District—Son’s right to question the validity 
of alienation by father— See CUSTOM—PUNJAB 

—Alienation. 58 P.R. 1908 = 117 P.W.R. 
108 = 162 P.L.R. 1908. 

Right of sons born before the adoption of 
their father to contest alienation by father of 
his adoptive father’s property— See CUSTOMS 
—PUNJAB —ALIENATION, 66 P.R. 1908 = 110 
P.W.R. 1908, 

See Customs—Punjab—Alienation. 66 

P.R. 1878, 4 P.R. 1890, 68 P.R. 1892, 14 
P.R. 1895. 

See Damages—Damages, Suits for, 8 

M. 175. 

Decree incapable of being executed for 
future mesne profits—Maintainability of sepa¬ 
rate suit to recover such profits— See DECLA¬ 
RATORY DECREE, Suit for—General, 1 
M.L.T. 69. 

A 

Claim for declaring that defendant was not 
pregnant at her husband’s death—Declaratory 
suit—Not maintainable— See DECLARATORY 

decree, Suit for—when declaratory 
SUITS lie, 124 P.W.R, 1908. 

Transfer of ez parte decree—Decree set aside 
subsequent to transfer—Right of transferee to 
maintain suit on original cause of action— See 
Decree — Miscellaneous. 135 P.L.R. 
1905 = 78 P.R. iy05. 

Suit to challenge validity of decree—Review 
■—Alternative remedies— See DECREE—Mis¬ 
cellaneous, 2 C.L.J. 508. 

Defamation—Imputation of unchastity to 
wife—Husband’s right to sue— See DEFAMA¬ 
TION, 18 M. 250 = 5 M.L.J. 89. 

Defamation of daughter, suit by father in 
his own right for —Maintainabilitv of suit — 

See Defamation, ii a. i04*A.W.N. 1888, 
287. 

Demarcation of village boundaries accepted 
by Settlement authorities and agreed to by 
defendants—Conduct of parties with reference 
to and long possession of such land—Suit by 
Government to impugn correctness of demar¬ 
cation proceedings, maintainability of— See 

Demarcation, il O.C. 30. 

Agreement executed under pressure of 
criminal prosecutioa—Suit to set aside agree¬ 
ment maintainable— See DURESS, 7 M.H.C. 
378. 

Of a lessee or a person in lawful possession 
of a house—Interference with right of privacy 

•—See Easements act, 1882. s. 4, 3 A.L.J. 
€70 = A.W.N. 1906, 283 = 29 A. 64. 

•Succession suits for instalments See EVI¬ 
DENCE—SECONDARY Evidence, 3 a. 717. 

■s. ll—Civ. Pro. Code, 1882-Fact that 
criminal trial did not result in conviction of the 
AOOUBed is no bar to a civil suit against him— 


Right of Suit —continued. 

-1.—General— continued. 

Suit against approver—Evidence at criminal 
trial if admissible—Sessions Court’s finding if 
binds Civil Court—5ee EVIDENCE—MISCEL- 
LANBOUS, 13C.W.N. 501=4 Ind. Gas. 523. 

Declared by decree— Execution of decree 
barred—Right remains though remedy gone— 
See Evidence act, 1872, s. 116, n Bom. L. 
R. 1093. 

Sait for damages for false imprisonment— 
Prosecution after investigation—Acquittal of ac¬ 
cused—Maintainability of suit against accused 

—See False imprisonment, 3 A.L.J. 650 = 
29 A. 44 = A.W.N. 1906. 263. 

Right of fishing in navigable river—Property 
—Grant from Government— See FISHERY, 2 
B. 19. 

Heirship Certificate Act XXVIII of 1860 — 
Certificate issued by Resident at Cochiu—Suit 
maintainable only in Court of Native Cochin 
for setting aside — See FOREIGN COURT, 

Jurisdiction of, 16 M. 405. 

Agreement restricting right to sue—Validity 

— See High Court. Jurisdiction op— 
BOMBAY, 11 Bom. L.R. 273 = 34 B- 13 = 3 Ind. 
Cas. 337. 

One or other of the plaintiffs entitled to 
succeed—Failure of first plainiifi to make out 
title—Right of the other plaintiffs—Dismissal 
of suit—Appellate Court’s power to make any 
orders to meet the ends of justice— See HINDU 
Law—ALIENATION, 38 C. 721. 

Suit by step-mother against step-sou for 
maintenance based upon a contract between 
the uterine sons and the step son—Step-mother 
not a party to, but acted upon, the con- 
tract—See HINDU LAW—MAINTENANCE, 1 
O.L J. 142. 

Right of stranger to sue for rights under a 
contract— Exceptions— See HINDU LAW— 
Maintenance, lO M.L.T. 214. 

Legal presumption of death—Suit on bond 
against legal representatives of obligor, suppos¬ 
ed to be dead —See HINDU LAW—PRESUMP¬ 
TION OF DEATH, 4 M H.C. 1. 

Alienation of ancestral debutter property by 
father and uncle in a joint Hindu family— 
Right of a member to sue to set aside the alie¬ 
nation and for recovery of the property— See 

HINDU LAW—Religious Endowment, 33 
C, 507. 

Suit by a presumptive reversioner against 
a Hindu widow for declaration of title and in¬ 
junction against waste and alienation— See 

HINDU Law—Reversioners, 2A.L.J. 84= 
A.W.N. 1905, 6 = 27 A. 406. 

Suit in High Court based on order of the 
Insolvency Court (in this case the High Court 
itself)—Order of Insolvency Court is judgment 

of High Court—See Insolvency—Gbnerait 

9 C.W.N. 952 = 33 0. 560. 
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Right of Suit —continued. 

-1.—General—coniinwed. 

Condition limiting time of suit—Validity— 
See Insurance, il Ind. Cas. 756. 

Suit by Malts attached to a temple to sue 
the Brahmans for a declaration of their right 
to receive offerings made by votaries at the 
temple and for an injunction— See JURISDIC* 
moN OF Civiij Courts, 8 O.c. 339. 

Landlord, suing in ejectment, not showing 
intention to avail himself of tenant’s forfeiture 
and to determine the lease before bringing suit 
•—Suit does not lie before such act showing in¬ 
tention is done—5ee LANDLORD AND TEN¬ 
ANT—FORFEITURE, 4 M.L T. 221 = 31 M. 
403. 

Suit by co-sharer landlord—Co sharers re¬ 
fusing to join as plaintiffs—Co-sharers conse¬ 
quently made defendants in suit—Whether co- 
sharer landlord entitled to maintain suit for 
entire rent— LANDLORD AND TENANT— 

Tenant’s liability for rent, 7 C.L.J. 425 
=35 c. 744. 

For damages — Defamation of class—Cause 
of action of individual— See LibeLi 12 C.W.N. 
490 = 35 C. 495. 

See Limitation act, 1908, arts, 62,120,89, 
115, 96 P.R. 1866. 

Mahomedan mosque ^founded by various 
classes of Mabomedans—Charter of incorpora¬ 
tion obtained by a portion of the congregation 
disregarding the right of the rest—Remedy of 
the latter—Court will grant relief to aggrieved 
members of unauthorised religious communities 
—See Mahomedan Law—Wakf, 13 C.W.N. 
96, P.C, = 4 M.L.T. Special, p. 25 = 1 Ind. Cas. 
314, 

See Mahomedan Law—wakf, 2 N.W.P* 
420. 

Suit for damages for malicious arrest, whe¬ 
ther maintainable when arrest ordered by 
officer having discretionary power to order ar¬ 
rest on (acts placed before him by defendant — 

See Malicious arrest, 29 M. 208. 

Suit by wife for declaration that neither her 
husband nor another, to whom husband trans¬ 
ferred her by deed of repudiation, have con¬ 
jugal rights against her. maintainability of— 
See Marriage, 31 P.R 1908 = 76 P.W.R. 1908 
= 152 P.L.R. 1908. 

Suit to sot aside compromise entered into by 
pleader engaged by the guardian of the minors 
against the express wishes of the guardian— See 

Minors—Suits by and against minors. 34 

C. 83. 

Covenant in a usufructuary mortgage— 
Enhancement of kist—Right of mortgagor to 
sue for the excess kist paid by him—See MORT¬ 
GAGE—GENERAL, 16 M.L.J. 28. 

Prior and subsequent mortgagees—Purchase 
by each at sale on his mortgage—Right inter se 
-^uit for possession by prior mortgagee, main¬ 
tainability of—See Mortgage—General, 

11 C.W.N. 403 = 6 O.L.J. 316. 


Right of Suit — continued, 

-1.—General—confintied. 

f 

Mortgage of tenant's holding—Decree for 
rent on suit of landlord—Decree and sale there¬ 
under fraudulent and collusive—Purchase of 
the holding by tbe landlord—Suit by mortgagee 

—See Mortgage, Sale of mortgaged' 

PROPERTY, 32 C. 283. 

Hundi payable after sight—Presentation for 
acceptance within reasonable time, when con¬ 
dition precedent to suit — See NEGOTIABLE 

Instruments — Hundis— Presentation 
OF hundis. 10 B. 346, 

On a pro-note neither barred nor suspended 
by reason of a collateral covenant not to sue for 
a specified time—5ce NEGOTIABLE INSTRU¬ 
MENTS—PROMISSORY NOTE—General, 16 
M.L.J, 103 = 29 M. 212. 

Suit for money lent independent of pro-note— 
Liability of other partners on a pro-note signed 
by one of the partners—See NEGOTIABLE IN¬ 
STRUMENTS—PROMISSORY NOTE—GENERAL, 

17 M.L.J. 126. 

See PARTIES TO SUIT—General, 6 0. 
445 = 5 G.L.R. 172. A.W.N. 1881, 23. 

Co-owner of estate suing other co-owner for 
partition of chowkidari ohakran lands of por¬ 
tion of estate—Maintainability of suit. See 

Partition—General, 12 C.W.N. 640. 

Right of persoQ, holding permanent interest 
of inferior grade, to sue for partition persons 
holding interest of superior grade— See PARTI¬ 
TION-GENERAL, 7 C.L.J. 449 = 12 C.W.N, 
670. 

Partners—Promise by one partner to anotbet ' 
to pay balance struck, suit maintainable on— 

See Partnership—Suits relating to- 

PARTNERSHIP, 21 M. 366. 

Suit for money paid out of Court—Adjust¬ 
ment of decree — See PAY'MBNT OUT OP 
Court, i M. 203. 

Suit for money—Objection to maintainability 
—Defendant’s consent while giving evidence to 
plaintiff’s recovering the amount, whether 
validates suit—See PLEADINGS, 10 Ind. Oas. 
351. 

Tenant dispossessed by a trespasser—Bight 
of landlord to sue tbe trespasser— See POSSES- 
SION — ADVERSE POSSESSION, 10 C.W.N, 
343. 

Suit for possession on possessory title of 
plaintiff’s predecessor, plaintiffs never them¬ 
selves being in possession— See POSSESSION*— 
SUITS FOR POSSESSION, A.W.N, 1906, 264« 

3 A.L.J. 776 = 29 A. 62, 

Sale to stranger with conourrenoe of oo* 
sharer—Purchase by such oo-sharer—Main¬ 
tainability of suit for pre-emption— iSh PRB* ^ 
EMi>Ti0 N-General. 3 A.L.J. 794-A,W.N, 
1906, 813 = 29 A. 125. 1 

Suit for pre-emption—Sale not real but sham 
—Right to enfotoe pre-emption—PRB* 

EMPTiON—R ight to pre-empt, 9 0,W.Nt. 
874 = 32 0. 986. 
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Right of Suit —continued. 

-1 .—QtXkQTdA —continued. 

Mere proposal to sell does not entitle a per¬ 
son to claim pre-emption— See PRE-EMPTION 
—RIGHT TO PRE-EMPT, 9 O.C. 169 (B). 

See Pre-emption — Right to pre empt, 
2 A, 884, 3 A. 610, F.B. 

Co-occupant in Berar in survey number, 
whose interest is sold by auction to satisfy 
mortgage decree, not entitled to sue for pre¬ 
emption re shares so sold— See PRE-EMPTION 

—Miscellaneous, 4 N.L.R, 138. 

Authority of agent to sue on behalf of princi¬ 
pal—Right of defendant—Right of Court to 
enquire as to agent’s authority— See PRINCI¬ 
PAL AND AGENT—AUTHORITY OF AGENTS, 
19 C. 678=19 I. A. 135. 

Suit by surety against administratrix to be 
discharged from obligation under administra¬ 
tion-bond—Suit not maintainable —See PRO¬ 
BATE AND ADMINISTRATION ACT, 1881, s. 78, 
28 M. 161 = 14 M.L.J 492. 

Suit against a Receiver—Maintainability of 
suit without sanction of Court previously 
obtained—Application for leave to continue 
suit already brought—See RECEIVER, 9 C.W. 
N. 247 = 32 C. 270. 

See Registration act, 1908, s. 32,9 B. 63. 

S. 12, Civ. Pro. Code, 1882 - Decision by 
Council of Elders under the Sind Frontier 
Regulation, HI of 1692, bar to a fresh suit— 
See Bom. Reg. Ill of 1892, ss. 4, 5 (3). (a), (c), 
(e), 6 and 7, 3 S.L.B. 100 = 3 Ind. Gas, 902. 

Suit by Vadagalai Dharmakartas (Trustees) 
for declaration of right of management and for 
injunction restraining Tengalni Arch'xkurs 
(worshippers) from interfering with former s 
management of a Tengalcii shrine, maintain¬ 
ability of—See RELIGIOUS ENDOWMENT, 16 

M.L.J. 150. 

See Rent, Suit for, 2 W.R. Act X, Rul. 
91. 

Suit compromised by pleader — Application 
for review on ground of pleader’s authority to 
compromise rejected—Fresh suit to set aside 
decree, maintainability of —See RES J UDICATA 

—Miscellaneous, lOO W.N. 529 = 2 C.LJ. 
508. 

See Service Tenure, 9 B.H.C. 282. 

Imputation cf unchastity to plaintiS s sister 
—Suit by plaintiff for damages for 
iBaiQtaiuability of— See SliANDERi 9 C.W.N. 
847 = 2 C L.J. 396 = 32 C. 1060. 

Auction-purchaser on obtaining delivery of 
possession under s. 318, Civ. Pro. Code, dis¬ 
possessing judgment-debtor’s tenant ^ 319, 
Civ. Pro. Code, not proceeded under Dispos¬ 
session of judgment-debtor’s tenant not m due 
course of law—Suit by tenant of jud^ent- 

debtor against auction-purchaser, 

ability of— See SPECIFIC RELIEF ACT, 1871, 

a- 9. 12 C.W.N. 694. 

c. vin—116 


Right of continued. 

- 1 .— General— concluded. 

Rectification of sale-deed upon which plaint¬ 
iff’s title rested not made as required by s, 31, 
Specific Relief Act—Maintainability of plaint¬ 
iff’s suit—See Specific Relief act, 1877, 
s. 31, U O. G.93. 

Duty and penalty of insufficiently stamped 
documents recovered from person filing docu¬ 
ment by Collector —Proper authority to review 
Collector’s order—Suit by such person against 
Secretary of State for collecting duty du« from 
third person, maintainability of— See STAMP 
ACT. 1899, ss. 40, 44, 5 A.L-J. 262 = A.W.N. 
1908, 130 = 30 A. 271. 

Letters of administration, with copy of will 
annexed, granted to a legatee in respect of his 
legacy alone—Right of another legatee to sue 
for recovery of bis legacy— See SUCCESSION 
ACT, 1865,' s. 137, 10 C.W.N. 864 = 4 U.L.J. 
523. 

See Succession act, 1865, s. 190, 18 B. 
337. 

I Letters of administration to estate of de- 
I ceased Parsi—See SUCCESSION ACT, 1865, 
s. 190, 19 B, 823. 

Right of manufacturer to sue for breach of 
trade mark, when different firm dops the busi¬ 
ness—See Trade Mark, 13 C.W N. 82 = 4 
Ind. Cas. 318. 

Contract tc mike testamentary dispositions 
— Right of assignee from a person in whose 
favour such a contract exists to sue for declara¬ 
tion of his rights—See TRANSFER OF PRO¬ 
PERTY ACT, 1882, s. 6, 9 O C- 55, B. 

Right to sue for damages for breach of con¬ 
tract is not transferable— See TRANSFER OF 
Property act, 1882, s. 6 (e), 7 M.L.T. 228 
= 6 Ind. Cas. 290. 

Suit nob maintainable by usufructuary mort¬ 
gagee for money, when the mortgaged property 
is lost by his own default—See Tr.ANSFER OF 
Property act, ss. 68, els. a, t and c and 
73, 3 C.L.J. 220. 

Statute creating a special right—Conditions 
necessary to acquire the right—See TRES¬ 
PASS, 13 CW.N. 458 = 9 C.L.J. 298 = 36 C. 
433 = 5 M.L.T. 367 = 2 Ind. Gas 436. 

Suit for cancellation of a will does not lie 
during life of testator—See WILL—GENERAL, 
27 A. 14 = 1 A.L.J 468. 

-2.—Accounts. 

See ACCOUNTS. 

(1)—Ruzukhata (account adjusted)^ evidence 
of existing debt—Sziit not maintainable on such 
account as fresh contract. —By English law, an 
account stated even though it amounts to 
nothing more than the totalling up of the items 
of an account and adding interest and acknow* 
ledging their correctness (which a simple 
ruzukhata usually consists in) could have been 
directly sued upon. Formerly thia was the law 
adopted by the Courts in Bombay. Where^ 
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Right of oontinued, 

-2.—Accounts—concluded. 

however, ao aokaowledgment was oral or 
UDsigned, the provisions of the Limitation Act 
rendered it inoperative as an exception to the 
plea of limitation, so that, when the Act inter¬ 
vened, such acknowledgment could not be 
directly sued upon as a new contract. An ad¬ 
mission or acknowledgment of a debt ordinarily 
implies a consent to pay it, but when the ad¬ 
mission has not been made in the manner 
which the law has prescribed for the purpose 
of its preventing a debt from becoming barred 
by time, such admission would not at all 
imply in law a promise to pay such debt if it 
should become barred by time. The later 
authorities are clearly to the effect that a 
ruzukhaia cannot by itself be made the basis 
of a suit. Tno original transactions form the 
basis of the suit and the subsequent rnzukhata 
is only an evidence of the debt due and may 
serve to prevent the operation of the statute of 
limitation. SHANKAR v MUKTA, 22 B. 513. 

*23 A. 502 = 21 A W N. 150: Cons-. 26 M. 
186 = 12 M.L-J. 444; 3,14 O.P.L.R, 151, 84 
P.R 1904 IL.BR 190, 69 P.R. 1904 = 123 
P.L.R 1904, 32 M. 284 = 19 M.L.J. 372 = 3 M. 
L.T. 351; D , 24 B. 394, 25 B. 337.] 

-3.—Acts done in exercise of Sovereign 

Powers. 

See ACT OF STATE. 

(\)SQvereign powers of Oovernmeni-Govern- 
tnent, liability of, for its acts. —Government is 
not civilly liable for its acts in exercise of 
sovereign powers. The subject has no right of 
suit in such cases. NOBIN CHUNDER DEY v. 

The Secretary of State for India, 1 C. 
11 = 24 W.K. 309 3 A. 829; Diss., 4 M. 

344. 3 A. 829, 5 M. 273, 7 M. 466, 6 Bom. 
L.R. 131 ; R., 27 H. 189 = 5 Bom. L.R. 30, 
1 C.L.J. 355 = 9 C.W.N. 495.] 

{'2)~Acts of State—Cognizance by Municipal 
Courts.—The Acts of State of which Municipal 
Courts are not authorized to lake oognizauco 
are those done in the exercise of sovereign 
powers, but which do not profess to be justified 
by Municipal law. Where the act which is 
the ground of complaint is an act which pro¬ 
fesses to be done under the sanction of Munici¬ 
pal law and in the exercise of powers conferred 
by that law, the circumstance that it is an act 
done by iho sovereign power or by the deputy 
of that power, does not oust the jurisdiction of 
the Civil Courts. '1 HE SECRETARY OF STATE 
FOR INDIA v, Hari Bhanji. 5 M. 273. (7 M. 
I.A. 476, Diss ) [F., 21 P.R. 1894 : R., 7 M. 

466, 27 B. 189, 6 Bom. L R. 131 ] 

{S)—Contract by Government to grant pro¬ 
prietary rights in land—Contraet entered into 
or acts done in the exercise of Sovereign power. 
“Suit against the Secretary of State and 
another person for possession of certain land, 
on the allegation that Government had prorais- 
sed to confer on the plaintiff the proprietary 
rights in such land on tho condition that he 
should do certain things, which he had done, 
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-3. —Acts done in exercise of Sovereign 

Powers — concluded, 

and that the Government had refused to per¬ 
form such promise and had conferred proprie¬ 
tary rights in such land on such other person. 
Held per Spankie, J., that the suit would not 
lie, as the contract, if any, was made in the 
exercise of Sovereign power, and the other acts 
complained of were also acts done in the 
exercise of such power. Held per Stuart, C. J., 
(on the facts) that the Government had entered 
into the contract alleged by the plaintiff and 
that the suit would lie, as the contract was 
not entered into in the exercise of Sovereign 
power, but in the capacity of a private owner; 
but that the plaintiff could not succeed as he 
had not performed his part of the contract, 
KTSHEN CHAND V. THE SECRETARY OP 

State for India in Council, 3 A. 829= 
A.W N. 1881, 87. (I C. 11, R.) 

(4)—Suii against Secretary of State—Illegal 
levy of itnpori duties by a Collector—Jurisdic¬ 
tion—Excise duty—Import duly—Eluctualion 

Liability to pay difference, — A suit lies 
against the Secretary of State for India, to 
recover import duties illegally levied by the 
Collector. [R , 6 Bom L R. 131. 9 C W.N. 
495 = 1 CL.J, 355, 7 M. 466. 27 B. 189.] 
Persons who export salt at one port and import 
it in another, are liable to the contingency of 
the tariff rates being raised between the 
interval of their paying the excise duty and the 
levy of tho import duty at the port ol import. 
If the oontingenoy happen, they are liable to 
pay the extra duty. Hari BhanjI v. THE 
Secretary of State for India, 4 M. 314. 

-— Attachment Prooeedinge, Suits 

concerning. 

See attachment. 

See Execution op decree. 

(1) — Mortgage — Attachment — Mortgagee's 
suif to raise attachment. — A mortgagee claim¬ 
ing title otherwise than from the exeontion 
creditor, oan sue on behalf ol himself and his 
mortgagor, to raise an attaohment on the 
mortgaged property in his possession. WAI- 

gankar V. Wadek.ar. 8 B.H.C A.C 191. 

(2) —ilRacAmcnf—Suif <o raise—Mortgage^^ 
—Two persons borrowed money from a third 
person with tho plaintiff as surety, agreeing 
that their house should be held by the plaintiff 
in mortgage, to be his absolutely, if he had to 
pay the money he was thus surety for, and was 
not paid other money they owed him person¬ 
ally, The plaintiff had to pay the debt him¬ 
self. The defendant had, in the meanwhile, 
attached the same house in execution of his 
decree against the two debtors. The plaintiff 
sued to raise the attachment on the ground 
that the bond passed to him was a sale and not 
a mortgage. Held that tho plaintiff who was 
but a mortgagee oould not institute a suit to 
raise the attaohment. SHIVLAL bin KhUB- 
CHAND V. BuLVANTRAV VINAYAK, I B.H.C. 
70. 
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—4. — Attachment Proceedings, Suits 
concerning— concluded. 


-{3) —Cause of action—Attachment of property 
in execution—Suit for declaration of right .— 
Wheife property belonging to a person was 
attached in executioo of a decree obtained in a 
suit between some others, a good cause of action 
accrued to chat person to institute a suit to 
declare his claim to the property. ilAHOMED 
Gazee CHOWDHRY V. Shumbhoonath 
Misser, 22 W.R. 389. [i?., 6 B. 163, P.B.] 


(4) — Civ. Pro. Code, 1882, s. 2S3 ( = 0. XXI, 
r. 63, neto Cede), essential cor.diiious for sttiis 
under. —An essential condition precedent to the 
institution of a suit under the section is the 
making of an attachment of some property; of 
objection being taken to such attachment ; of 
investigation being made into such objection 
in the manner provided by the Code, and lastly 
of his being allowed or disallowed. ANGAN 
LAti v. GUDAR MaL, 10 A. ‘179 = A.W.N. 
1888. 189. 

(5) ---Claim to property attached — Claim 
allowed — Suit to declare right to proceed 
against property — Jurisdiction—Small Cause 
Court—Civ. Pro. Code, 1859, s. 246. — Where 

a claim to property attached in execution of 
a decree has been allowed by a Small Cause 
Court, an original suit does not lie in the 
Small Cause Court agvinst the successful 
claimant, provided, of course, that the plaint¬ 
iff has no property general or special m the 
goods attached by him except such as he 
claims in vinue of his attachment. NUTHOO 

Mull v. Radhakishen, 72 P.R. 1863. 
[£Jxpl., 34 P.R. 1870.] 

(6) —Swii to establish Judgment-debtor’s title 
■to properly attached not cogni’ioble by any 
Court.— A suit by a decree-holder to establish 
his judgment-debtor’s title to the property 
attached does not lie in any Court. NUTHOO 
Mull v. radhakishen, 72 P.R. 1868. 
lExpl., 84 P.R. laTO ] 

See Claim to property attached, 18 
A. 410=sA.W.N. 1896, 126. 


■3.—Awards, Suits concerning. 

See ARBITRATION. 

See Award. 

il)—Civ. Pro. Code, s. 525 -Suit upon 
an award—Secondary evidence .—A suit 
an award is not barred by s. 525, Code of 
Civil Procedure, and secondary evidence of 
its contents will be admissible on proof of its 
loss. GOPI HEDDI V. MAHANANDI REDDI, 

13 M. 99 = 1 M L.J 591. [F . 20 ’ 

U.BR., 1906. 1st Qc., Specific p 

P.R- 1907 = 46 P.L R. 1907 = 134 P.W,R. 
1907.] 

’2)Suit to enforce award or for partition-- 
Alternative relief .—Vfhere disputes as to par¬ 
tition of family properties had been submi e 
to arbitrators and an award had 

^andsome properties divided in pursuance , 

but the partition was not completed on acc 
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-5.—Awards, Suits concerning— continued. 

of disputes, held, in a suit to enforce the award, 
that an alternative claim for partition cannot 
succeed, since there has been already a valid 
award. SUBBARAYA CHETTI v. SADASIVA 

Chetti, 20 M. 490. 

(3)— A ward—Religious guarrel—Submission 
to the award by some persons—No representation 
of the community — Consent — Enforcement — In¬ 
terference by Court .—In this case an award 
was sought to be enforced by a few persons of 
a community. The award was in respect of a 
religious quarrel relating to a state of things 
which had been in force at a mosque for fifty 
years by the common consent of all tbe worship¬ 
pers having an interest therein. Tbe award 
was made under a submission to arbitration 
entered into by a few persona without tbe con¬ 
sent of the entire community. Held that the 
award could not be enforced and tbe suit was 
not maintainable. ZahiD v. Peereb, 3 N. 
W.P. 92. 

(^)—Reg. VlXof 1822—fieg. IX o/1833, s. 9— 
Award on arbitration—Suit to set aside award — 
Suit for possession.—A suit for a partition of a 
moiety of certain joint and undivided property 
by the purchasers of that moiety under Reg, 
VII of 1822, and for the setting aside of an 
award by which tbe purchasers and their ven¬ 
dors were found to have never been in posses¬ 
sion, is not barred by s. 9 of Reg. IX of 1833, 
as the arbitration in course of which tbe above 
award was given was not brought about under 
the provisions of that Regulation. It is un¬ 
necessary that the award should be set aside 
before Courts could adjudicate on the pur¬ 
chasers’ claim to obtain possession of the share 
of tbe parcel which they purchased by establish¬ 
ing their title thereto. It does not follow that 
because their vendors were notin possession of 
their share at the time of tbe purchase, their 
claim is barred by limitation. On tbe contrary 
if the vendors’ dispossession did not take place 
at a period more remote than twelve years 
before the commpneement of the suit, the pur¬ 
chasers may be entitled to a decree for posses¬ 
sion by establishment of their right, even 
though there may be no sufficient reason for 
setting aside the award. GANGA BAKSH v. 
WALI BakSH, 7 N.W.P. 169. 

(5)— Reg. IX of 1833, ss. 6. 7, 9—Suit for 

cancelment of award — Objection that plaintiff did 
not consent to it—Proceedings contrary to law .— 
A suit for the cancelment of an award of arbi¬ 
trators made under ss. 6 and 7. Reg. IX 
of 1833, not on the ground that the proceedings 
had been contrary to law but on the ground 
that the plaintiff had not consented to the ar¬ 
bitration, is liable to be dismissed under the 
provisions of s. 9 of that Regulation, as his 
consent was not necessary. IKRAM OOL LAH 
V. SHEO PERSHAD, 2 Agra 340. 

(61 —Act XI of 1865, s. 6— Maintenance fixed by 
award-Suit for arrears not a suit of Small Cause 
nature—Award passed ultra vires, suit not main- 
tainable on .—This was a suit to recover arrears Oj 
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■3* Awards, Suits concerning— concluded^ 

maintenance payable under an award of arbitra¬ 
tors at the rate ascertained by award. Preli¬ 
minary objection was taken on special appeal 
^at this suit was of a nature cognizable by a 
Court of Small Causes and that, consequently, 
no special appeal lay. The High Court overrul¬ 
ed the objection and proceeded to dispose of the 
appeal. The suit was, however, held to be bad 
on the ground that the determination by the 
arbitrators of a specific sum as maintenance 
was ultra vires as the question as to the amount 
of maintenance to which the respondent would 
be entitled, was not a question which could 
h^e judicially come before the Settlement 
Officer who appointed the arbitrators, who, 
therefore, exceeded their powers in having fixed 
the amount of maintenance. DURJAN SINGH 
V, Mussamat SIBIA, 7 N.W.P. 329. 


6 . Boundary questions, Suits concern¬ 
ing. 

See Boundary. 


(1) Right of suit — Questio?io/ boundary — 
allegation of transgressxon,~Tho owner of aland 
has no r ght to bring a suit to compel all his 
neighbours to agree to a particular line of 
boundary being marked out between his laud 
and theirs, when he does not venture to say 
that they have by any overt act transgressed 
that boundary. AMEEROONNISSA BbQUM v. 

Gopal Sahoo, 22 W.R. 134. 


Building, Suit to restrain. 

i^)~Right of privacy—Construction of upper 
part of house. A house-owner in a street chang¬ 
ed the arrangement or the construction of the 
upper part of his house m such a manner that 
the alteration gave him a wider range of 
vision than before, but otherwise consisteut 
with his just rights of enjoyment. A neighbour 
living on the other aide of the road and not adja¬ 
cent owner complained of loss of privacy. No 
improper obstruction of lighter air was stated 
to be occasioned. Held that the mere fact that 
the alteration gives to the defendant a wider 
range of vision than before does not constitute 
any legal right of suit in the plaintiff. JOOGUL 

lal v, Mussumat Jasoda Bebee, 3 N.W. 

B. 311. [Cons., 10 A. 358.J 


(2) Right of way—Long silence as to obstri 
lion--Acquiescence.— \\ hero a plaintiff sued 
have a dwelling house pulled down, whi 
defendant had erected seven years previous 
upon a path, whereby plaintiff and others hi 
been accustomed to go across defendant’s lai 
to a tank (the path being not the only, but tl 
shortest way to the tank), it was held that tl 
plaintiff s conduct in allowing the building 
be erected, and in keeping silence for so mai 
years, warranted the luferonct chat he acquis 
ced m what defendant did, and that plaintifl 
Claim was unreasonable under the oiroumsta; 
ces, and such a Court of equity and good coi 
^lenoe ought not to enforce, Bbni Madha 

1 A.C. 213 

10 W.R. 316. [R., 12 W.R. 31S.3 C.L.R. 194 
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ill 


a ^ ■ ir« I u—conunueo 

Encroachment—No immediate prospect 
of damage-Pleas-Raising of plea in special 
appeal -Facts to be set out in plainL—ln a suit 
for the removal of an encroachment, the plaint- 
m IS not bound to prove that actual damage 
has occurred, or the immediate prospect of 
damage, to his property ; it is sufficient if he 
shows that the defendant has made the alleged 
encroachment and some damage may hereafter 
possibly arise therefrom. Independently of any 
damage immediately accruing, a person may 
be entitled to bring a suit in order to prevent 
a right being acquired by the opposite party for 
his neglect to interfere and bis remedy becom¬ 
ing barred by lapse of time. [R.. 25 W R. 524.] 
Though a plea may not have been set out in a 
plairit, it may bo raised even in special appeal, 
provided all the facts necessary to support it 
have been set out in the plaint and there has 
been no omission c'llculated to mislead the 
Court. JUDDOONATH MULLICK V. KALBB 
Kristo Tagore, 22 W.R. 73. 


{i)~-Encroachment—Plea of plaintiff^Bur^ 
den of proof .— In a suit for removal of an 
encroachment by demolishing a newly built 
boundary will, where the defendant himself 
had obliterated the old boundary mark, it is 
sufficient for the plaintifl to show the gener^ 
direction of the old wall, and if any deviation 
18 relied uoon by the defendant, it is for him to 
give precise proof of it. JUDDOONATH MUL- 

LicK V. Kalee Kristo Tagore, 28 W.R. 
524. 


(5) Right of snif— Construction of building 
No obstruction or impedimeyit to any other— 
Ground for removal of building. — A person 
cannot be liable to a suit because ho has chang¬ 
ed the state and materials of the construotion 
in front of his shop, if ho has not obstructed or 
impeded the access of the shop of his neighbour 
thereby. SHEIKH KOODRAT ALI v. SHEIKH 
Gholam ALI. 3 Agra 71- 

{6)—Holders of adjoining plots of land for 
building, liability of, tn respect of party walls 
Suif no^ maintainable for declaration of 
ownership of wall and for injunction — Order 
amounting to decree niifhin fhe ineaninp o/s. 3 
of the Civ. Pro. Code, right of appeal from. 
The defendant in this ease was tho lessee and 
the plaintiff, the assignee of adjoining building 
plots under agreements made with the Secretary 
of State as lessor. Under the said agreements 
tho plaintiff and defendant wore required to* 
erect certain buildings within a prescribed time 
and it was provided that the buildings to be 
erected should bo “continuous with party walls 
common to both adjoining houses,** and that 
all disputes touching the party walls should he 
deoided by the Government Surveyor. After 
the lapse of several years, the plain&iS desired to 
make openings in tho part of the wall which el- 
tendod beyond the defendant's house. This was 
objeotod to by thedofendante, and plaintiff insti* 
tuted this suit olaiming either to be paid by the* 
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-7.—Building, Suit to restrain—conc2wded. 

defendants half the cost of tha portion of the 
wall unused by them, or to be declared the 
owner of that part, with an injunction restrain¬ 
ing the defendants from interfering with him 
in the enjoyment of it. The defendants denied 
their lii'bility and pleaded limitation, and the 
first defendant claimed a set-off. A decree was 
passed declaring that the defendants were 
severally liable to pay the half of whatever sum 
the Government Surveyor might certify to be 
duo for the construction of the disputed portion 
of the wall, and that the defendants were 
entitled to set off in the calculation of what 
was due from them, the cost of any work or 
materials the Government Surveyor might find 
that the first de'endaot had contributed towards 
the erection of the said wall. On appeal by the 
defendants, they were held entitled to appeal, 
even though more than twenty days had 
elapsed fr^^m the order, since it was not a decree 
within the meaning of s. 2 of the Civ. Pro. 
Code. Another question arose as to whether 
the Court had power to determine the questions 
raised by the pleadings in the suit, or whether 
it could do more than pass a decree on the 
certificate of the Government Surveyor as to 
what might be due from one of the parties to 
the other, and it was held that the real ques¬ 
tion raised by the suit, v'\z., as to how the cost 
of the wall should bo borne, was intended by the 
agreement to be referred to the Government 
Surveyor. With regard to the plaintiff’s claim 
to make openings in the part of the wail to the 
cost of which the Government Surveyor had 
not made the defendants contribute by his certi¬ 
ficate, the Court decided that, although the 
materials of which the wall was built were 
the plaintiff’s, it was still erected under the pro¬ 
visions of the agreement, and that it should 
be used for a purpose inconsistent with the 
idea of its being a party wall, would be 
opposed to what must be understood to have 
been the true intention of the parties to the 
agreement whether of Government or the 
lessees. It would be contrary to such intention 
that the plaintiff should claim the full right of 
ownership over the wall as if it bad been built 
on his own ground. COVERJI LUDDHA AND 
KesSERBAI V. MORARJI PANJA, 9 B. 183. 
[i2.. 13 P.R 1901 = 137 P.L.R. 1901, 36 C. 
493 = 12 O.W.N. 1102 = 2 lud. Cas. 553.] 

•--8—Caste Questions, Suits concerning. 

(1)— ■Jurisdiction — Custe question Snit for 
damages for withholding customoTy present to 
member of caste. —There cannot be any legal 
right to the funeral presents, which it may be 
customary for a member of the caste^ on the 
occasion of the death of a member of his family 
to give to the other members of the caste. 
the slight, which the omission to give such 
presents to the plaintiff, might imply, can 
be regarded as the result of a breach of etiquette 
with which the caste alone is competent to deal, 
and not the Civil Courts. ^^^YASHANKBR v. 
HarishANKBB, 10 B. 661. [D., 23 B. 122.J 


Right of Suit — continued. 

8. Caste questions. Suits concerning 
— continued. 

(^) Oustom Caste usage Expulsion-^ 
Audi alter im Partem— Courts—Juris¬ 
diction in caste matters.—Tho maxim audi 
alteram partem contains a fixed principle of 
justice. It prevails in all countries subject to 
the British rule. U is not confined to public 
Courts of justice, but applies to all tribunals, 
public or private, of every kind, which are 
vested with or assume power to decide on the 
conduct or rights of parties. Immemorial 
custom cauQot prevail against the principle 
contained in the maxim. The caste institution 
is not above or outside the law. The usages 
and cusloms of caste exist only under and not 
against the law. A custom according to which 
a member may be expelled, although he has had 
I no opportunity of meeting the charge against 
I him, is not reasonable and of no force. [/?.. 19 
( B. 507, 23 JI. 17i.] It is open to a Court of 
j law to determine whether or not an alleged 
I expulsion from caste is valid, also to decide that 
a caste-man does not ipso facto lose all the 
I rights of a citizen in respect of property belong¬ 
ing to the caste as a body if he be expelled by 
the tribunal which represents the caste or by a 
; faction in it, provided th.at such body acts 
! under a mistaken but bona fide belief that the 
! accused person has committed a caste offence, 
t when in fact be has not done so, and to secure 
I to those aggrieved the civil rights of which it is 
attempted to deprive them. Krishnasami v. 
VIRASAMI. 10 M. 133. [iJ,, 12 B. 247, 23 

B.122, 26 B. 174.J 

(3)— Caste question —- Euneral ceremonies— 
Assistance by fellow members of caste—Custom 
—Refusal to assistat funerals—Cause of action 
—Suit for daviages a7id injunction — Maiiitain- 
ability* —The plaintiff, who was a member of 
the Kharva caste alleged in his plaint (1) that, 
by a custom of the caste, a member thereof in 
whose family a death has taken place was 
entitled to call upon the other members of the 
caste to come to bis house and assist in the 
removal of the dead body to the burial ground 
and to take part in performing the customary 
caste ceremonies incidental to the funeral, (2l 
that on the death of a child in his family, the 
defendants not only refused to assist him, but 
also induced others of the caste to refuse, in 
consequence of which the plaintiff and his 
family had suffered in their status and charac¬ 
ter. He. therefore, prayed (1) for a declaration 
1 that the aforesaid acts of the defendant were 
illegal and contrary to the usages of the caste, 
and that he was lawfully entitled to exercise 
and enjoy all his customary caste rights, 
and <2) for an injunction restraining the 
defendant from preventing other members of 
the caste from recognising the plaintiff as a 
member of the caste and !3) for damages. 

I Held that the suit must be dismissed, as the 
I plaint disclosed no cause of action again.st the 
I defendant. Kanji BavLA v. ARJUN SHAMJI, 

I 18 B. 115. [ReZ. on., 26 B. 174'=3 Bom, L.R, 

I 718.] 
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-8— Caete qaesttODB, Saits concerning 

— continued, 

(4)— Caste question — Excomm^inicaiion-' Civil 
Court — Jurisdiction — Bombay Reg, II of 
1827, s. 21, cl. (1).—A suit brought for a declar* 
ation that excommunioation of the plaintiffs 
from their caste by their caste man was illegal 
and that they were still members of the caste 
falls within s- 21 (1) of the Bombay Reg. 
II of 1827, and is not cognizable by a Civil 
Court. Per Chandavarkar. J, —A suit raising 
a caste question must fall in one of the three 
classes : I. It may be a suit brought by a mem¬ 
ber of a caste complaining of his exclusion from 
it and asking for a declaration that the expuU 
sion is illegal and that he is still a member of 
the caste and as such entitled to its social 
privileges. The Civil Courts have no jurisdic¬ 
tion to entertain such a suit. II. It may be a ■ 
suit, brought by a member of a caste expelled ' 
from it, for a declaration that the excommuni- i 
cation is illegal and that be is entitled to 
certain rights of property or office as a member 
of the caste. The civil Courts have jurisdiction 
to entertain such a suit, if the result of the 
excommunication is to deprive a man of bis 
civil rights ; but even here the jurisdiction is j 
limited ; all that the Court can enquire into is 
whether the order of excommunication was 
passed bona fide in accordance with natural 
justice, The enquiry is to be conducted from 
the point of view of the caste and not of the 
Court into the reasonableness of the rule for a 
breach of which the order of excommunication 
was passed. If these conditions aro fulhllod, ' 
the Court must hold that the caste acted with- | 
in its powers as a domestic tribunal with ' 
whoso discretion it will not interfere. III. It 
may bo a suit brought by an expelled mombor j 
for damages on account of loss of caste or i 
character. The civil Courts have jurisdiction : 
in such a suit, but the jurisdiction is subject 
to the law that a libel to a man*s position in i 
his caste can give him no right to claim j 
damages from any of bis caste fellows if they 
have acted 6ona fide for the protection of their ' 
caste interests in the discharge of their caste ' 
duty. NathuVelji V. KESHAWJI, 3 Boin. ' 
L.R. 718 = 26 B. 174. [R., 9 Bom. L-R. 514.] 

(51— Civ. Pro- Code, 1882, s. 11— Caste 
matifirs — Order of the spiritual head of a com- ! 
muniiy restoring a person to caste—Claim for 
injunction restraining the person restored to 
caste from entering temple—Civil rights'-Cause 
of action—Jurisdiction of Civil Courts. —The 
first defendant, who was ex-oommunioated 
from caste for having married a Numbudri 
girl, was restored to caste by the second 
defendant, the spiritual head of the commu¬ 
nity. Tbo temple moktesars sued for a decla¬ 
ration that the second defendant’s order did 
not bind the templOt and for an injunction 
restraining the first defendant from entering 
the temple. He/d, (1) that the mere fact of 
the second defendant having passed the order 
did not give the temple moktesars any oause 
of action,—(2) That the right of entry into a 


-8.—Caste questions, Suits oonoerniug 

— continued. 

temple for worship is a civil right and can be 
adjudicated on by Civil Courts. UPPANQADA 
SUBRAYA BHATTA V. BEDRADI SUBRAYA 

Bhatta. 3 Ind. Gas. 57 = 7 M L.T. 190. (la 
M. 293. 31 M. 236. 12 C W.N. 946, 4 M.L.T. 
101, 3 C.L.J, 230. 10 Bom. L.R. 781, R.) 

{6)—Removal of a trustee by a caste is not a 
caste question, —The question of the power of a 
caste to remove a trustee of any of its charita¬ 
ble trusts is not a caste question. A caste has 
power to do what it likes for the internal 
regulation of its affairs; and all questions 
relating to them are caste questions. But 
where a caste deals with its own property and 
creates civil rights io others according to law, 
the rights and obligations arising out of such 
dealing do not appertain to caste questions as 
such or the internal regulation of iU own 
domestic or social afiairs. They are legal 
rights and legal obligations enforceable by our 
Courts as much as if any entity such as a 
private person bad been a party to their 
creation* The fact that the caste happens to 
be a party to the creation is merely accidental. 

Whore a trust is created whether bv a caste or 

% 

by an individual, the same law applies to both. 
Chapsey v. Jethabhai. 9 Bom. L R. 514. 

(7) — Removal of a priest from office —Juris* 
diction of Civil Courts.—It was resolved by the 
members of a certain caste that the plaintiff, 
a priestess, should be dismissed from all the 
offices connected with the caste and that the 
same should bo performed by the defendant. 
The plaintiff, thereupon, filed a suit to obtain 
an injunction restraining the defendant from 
usurping the said office and from receiving the 
fees and income thereof : Held, that it was 
not competent to a Civil Court to question the 
decision of the casto in tbo matter. The 
following principle appears to be tbo sound one, 
viz., would the taking cognizance of the matter 
in dispute be an interference with the auto¬ 
nomy of the casto ? And applying that prinoi- 
pie. it would bo equally clear, whether the 
question turns upon the obligation of the 
members of the caste to accord to the bolder 
of the office certain privileges and honours or to 
pay him fees in virtue of his offioe. In either 
case it is one which, if a caste is to be consi¬ 
dered in any sense a self-governing body, as 
is contemplated by the Reg. II of 1827, 
should be left to be decided and dealt with by 
the casto according to its oustomary mode of 
procedure. KALA v. JUG.ANATH, 1 Bom. L. 
R. 711. 

(8) —Cas/fl question. — Comaties.—Suit by 
oortaiu Comatxcs of the Vaisyas^ or third caste 
of the Hindoos, against the Mantrimahanad 
(secret assembly, for avenging eooroaohments 
upon rules or rights of caste), to establish their 
right to have performed for them and their 
tribe certain religious ceremonies, called Roobha 
and Assoobha (auspicious and inauspicious) by 
Brahimns in the language of the Fedos; in the 
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enjoyment of which they had been disturbed 
by tbe Brahmins refusing to perform such cere¬ 


monies. Id the answer to the pliint, the 
defendants denied the right of the Comaties 
and set forth certain acts, whereby they had 
forfeited their right to have the ceremonies 
performed for them by the Brahmins. The 
Zillah Court, taking that part of the defend¬ 
ants’ answer which set forth the acts by which 
the forfeiture of the rights in question was 


occasioned, framed it into a statement of facts 
and law, for the opinion of the Pundit of the 
Court ; and, upon hi? opinion, declared the 
plainiifi’s tribe entitled to have the ceremonies 
performed for them by Brahmins. Upon ap¬ 
peal, the Provincial Court remitted the suit to 
the Zillah Court, to take evidence, and upon 
such evidence and the opinions of the Pundits, 
which the Provincial Court took upon the same 
statement as the Zillah, they affirmed the decree. 
The Sudder Dewanny Adatvlut, upon the whole 
case, reversed these decision^;. Held, by the 
Judicial Committee of the Privy Council, re¬ 
versing the decisions of the three Courts, that 
the whole proceedings were irregular, and 
contrary to the express provisions of the Madras 
Regulation XV of 18i6, s. X. els. 3 and 4, 
which required the Judge to record the points 
necessary to be established, before the evidence 
could be taken ; tho opinion of the Pundits 
being also t^ken upou an assumed statement of 
facts, not admitted or recorded. But, in con¬ 
sideration of the circumstances, such reversal 
was without prejudice to bring a fresh suit. 
Namboory SETAPATY V. Kanoocolanoo 
PULDIA, 7 W.R. P.C. 7 = 3 M. I. A. 3S9=1 
Suther 163 = 1 Sar. 290. e[IJ.,:ll W. R. 457.] 


(9)— Property purchased by faction seceding 
from a caste —Possession of property by member 
of faction—Suit for recovery of possession 
brought on behalf of caste—Cognizability of suit 
by Civil Court.—The property in dispute was 
purchased by a small section of a caste which 
had seceded from the caste. This section 
subsequently became reunited with the caste 
excepting one member of it the defendant, who 
remained in possession of the property. Plaiut- 
ifi sued to recover possession of such property 
for and on behalf of the caste. The lower 
Courts had decided wrongly that the suit 
involved a caste question and was not therefore 
oognizible by the Civil Courts. Held oo second 
appeal that, although, if the lands in dispute 
had been originally the property of the caste, 
the question would have been between the caste 
and a section of it and would form a caste 
question not cognizable by the Civil Courts, 
yet, as the lands had been admittedly purchased 
by the members who had seceded and formed 
the small section, out of their own f^^ds 
for their own purposes, it was for the lyi 
Court to determine who was entitled to tne 
disputed property, notwithstanding tha i 
might be incidentally necessary for that purpose 
to inquire into the usages and practices of 
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castes and sectious of castes in respect of pro¬ 
perties acquired by the sections. Mehta 
Jethalal V. Jamiatram Lalubhai, 12 B. 
225. [R., 19 B. 507, 26 B. 174. 9 Bom. L.R. 

569, 34 Bom. 467 = 11 B.LR. 1014.] 

(10)— Inspection of account books ~Riglit',of a 
member of a caste to inspect documents and 
books of account relating to caste property — 
Injunction where such inspection refused .— 
Where a member of a caste, who was also a 
trustee of the caste property, was refused 
inspection of books of accounts, documents, 
etc., by the President of the managiog com¬ 
mittee of the caste:— Held, that an injunc¬ 
tion could be granted restraining the Presi¬ 
dent from refusing such inspection. Every 
member of a caste, being interested in its 
afiiifs. has a right, incidental to his mem¬ 
bership, to every information which the books, 
records, and documents of the Ciste can give 
him to enable him to discharge the duties he 
owes to the caste. It i> a right similar to that 
of a partner in a firm to the partnership books 
and can be taken away from him only by an 
express caste rule, resolution, rr usage. But a 
trustee or amember of a casie has such right 
to inspection only forthe/>j/ia fide purpose and 
in the interest of the caste and not for any 
purpose hostile or injurious to those interests. 
Though a Court will not interfere with the 
jurisdiction and discretion of a caste as regards 
its internal purposes and management with 
rofereocc to which io is its own master to frame 
rules and regulations, yet it will interfere in 
favour of any individual member of the caste 
as against any other member or members of 
it, where the Cou.-t is asked to give effect to 
any rule, resolution, or usage, of the caste, if 
the right claimed in virtue of such rule, resolu¬ 
tion, or usage, is a civil right cognizable by 
the Court. In giving relief in such cases, the 
Court so far from interfering with the autono¬ 
my of the caste, or encroaching upon its juris¬ 
diction as to its iniernal affairs, recognizes 
them by giving effect to its rule, resolution, or 
usage. CH4PSEY V. Jbthabhai, 9 Bom.L R. 
569. 

-9.— Contracts, Suits on. 

(1) —Contract—Lex loci contractus—Lex fori. 
—It is the lex loci contractus that determines 
the validity of a contract made in a foreign 
state, and if by that law a bond or promissory 
note requires registration for its validitv and 
is unregistered, it cannot be made the basis 
of a suit. The question whether a judgment 
maybe given on tbe consideration of the docu¬ 
ment is one of procedure governed by the 
lex fori. PaDANIAPPA CHETTI v. Peria 
KarUPPAN Chetti. 17 M. 262. (5 H. 166, 
Cited d- F.) 

(2) —Contracts and agreements — Suit for 
value of goods covered by bill of exchange—Payee 
for honour. —A payee for honour, though enti- 

I tied to the same remedies upon the bill as the 
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ptirfcy for whom paymeot was made, is not 
entitled to briog a suit in his own name and in 
his own behalt for the value of the goods for 
which the bill was drawn. CARMICHAEIj v. 

Brojonauth Mullick, 1 Hyde 274. 

(3) —/wdian Contract Act (IX of 1872), ss. 10 
and 11 —Bond in favour oi minor^ suit on .—A 
money bond obtained by a minor in his name 
is good in law and may be sued on. HanmaNT 
LAKSHMAN V. JAYARAONARASINHA, 13 B. 50. 
[Diss., 20 0. 508, 19 B 697; R.. L.B.R. 1893- 
1900, 398, U.B.R. 1897—1901, 313.] 

(4) — When third person to contract may sue 

contracting parties —In order to entitle a third 
person not named as a party to a contract to sue 
either of the contracting parties, that third 
person must possess an actual beneficial right 
which places him in the position of cestui que 
trust under the contract. LAXMAN BhAT 
Labhe V. GOVINDA, 11 C P L.R 103. [R., 3 

N.L.R. HI.] 

(5) — Written contract superseding oral contract 
—Suit on oral contract—Maintainability^^ 
Where an oral contract has been superseded 
by a written contract, a suit based on the for¬ 
mer and not on the latter was held not to be 
maintainable. BiRCH v. GAUTIER, A.W N. 
1882, 156. 

{Q>)—Suit for compensation for breach of con¬ 
tract-'Contract to be entered into in the future. 
—No suit foccompensation for breach of a con¬ 
tract can be maintained, where the document 
relied on as the contract ovidoooea only an 
agreement to enter into a contract in the future. 

Maung Shwe Oh v. Maun'O Tux Gyaw, 9 
C.W.N. 147 P.C.=>32 C. 96 = 31 I. A, 188 = 8 
Sar. 704. 

(7)— Agreement to pay remuneration to recei¬ 
ver. —An agreement to pay the remuneration 
of a Receiver without any leave from the Court, 
oven if it is not conditional, is not binding on 
the persons promising, as it is made in contra¬ 
vention of tho law. A suit cannot bo brought 
on such an agreement. Prokash CHANDRA 
Sarkar V. ADDAM, 30 C. 696. {22 0. 643. R.) 

{8)^Decr€e in favour of plaintiff's husband, 
bond executed by defendant in satisfaction of — 
Omission to certify satisfaction —Rif;/if to sue on 
bond as on new contract not affected. —Plaintiff 
sued on a bond executed by tho defendant in 
satisfaction of a decree pa.^sed in favour of her 
husband against defendant. Tho suit was dis¬ 
missed by the lower Court with referonco to 
the last sontcnco in s. 258 of Act X of 1877, on 
the ground that tho plaintiff had failed to cer¬ 
tify satisfaction of tho docreo to tho Court, field 
that the suit was not liable to dismissal on that 
ground, tho docreo itself having been supersed¬ 
ed by a valid contract between the parties and 
there being no reason why plaintiff should nob 
sue on tho now bond. MUSSAMMAT KISHEN 
Devi v. Umar Din. 182 P.R. 1882. 

(9)--j4cf XI of 1865, s. G— Small Cause Court 
—(lurisdicfion—Suif on impfied contract^Con- 
tributioii ,—If a man request another to pay 
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money for him, there is an implied contract to 
repay the amount, for whioh an action will lie 
in the Small Cause Court, if it does not exceed 
Rs. 500. A suit for contribution, not founded 
on any contract, is not cognizable by the Small 
Cause Court. SHABOO Majeb v. NOORAl 
MOULAH, B.L.R. Sup. Yol. 691, F.B.=7 W 
R. 386. [F.. 7 C. 605 = 9 C.L.R. 90. 9 C. 395= 
12 C.L.R. 314.] 

(10) — *Puchoira' — Assignment-Civil Courts 
Jurisdiction .— The assignment of * Pnobotra ’ 
cannot be enforced in a Court of law. MALUK 
Singh v. Nutha Singh, 31 P.R. 1872. (i6 P 
R. 1870. R.) (R., 56 P.R. 1886.] 

(11) — Coyitract by head of caste—Procuring 
re-admission to caste — Procuring marriage 
within caste — Contract to pay money incon- 
sideration—Validity. —Plaintiff (the head of a 
ca^te) sued to recover Rs. 3,149, being the 
balance due under an agreement entered into 
between him and the defendant (one of 3 
brothers of a family), whose mother had been 
put out of caste (tho Lovina caste) for marry¬ 
ing a man of a different caste. Under the 
agreement, the head of the caste was to re¬ 
admit tho brothers into and marry them to 
girls of the casio in consideration of a sum of 
Rs. 5,000. Part of the money had been paid to 
the plaintiff, who now brought the suit to en¬ 
force payment of the balance. Held that the 
suit was not maintainable for the following 
reasons :—II) Since the agreement provided 
for money payment for the negotiation of a 
marriage by a third party, it was immoral and 
opposed to publio policy, (ii) The agreement 
was made with the plaintiff (as head of the 
caste) in his representative, not in his private 
capaoity. The benefit of the agreement aooro- 
ed, not to him, but to the oaste. It was for 
tho caste to say whether they wished to enforce 
its terms. Plaintiff (in this partioular oase) 
had ceased to bold office sinoe the agreement 
and as suoh did not represont the sentiments 
of tho oaste. The successor also appeared and 
told the Court that those of tho leaders of the 
oaste with whom he had spoken disap¬ 
proved of tho suit like himself. PiTAMBBR 
R.ATANJI V. RAGJIVAN HANSRAJ. 13 B. 
131 Note. [F., 13 B. 126; .ipol.; 17 M. 9 = 3 
M.L.T. 132: R.. 22 B. 658, 1 C L.J. 261.] 

(12) —Lambardar appoinfed utider cl. 3, s-10, 

Reg, VII of 1822— of share of Itaa- 
bardar allowance—Suit by assignee for share 
assigned—Suit for damages. —Where a Um6ar- 
dar appointed under ol. 3, s- 10, Reg. VU of 
1822, assigns share of his fanibardarM allow- 
anoe, the assignee cannot sue for the share 
assigned, though he may have an aotion of 
damages for breach of oontraot against the 
lambardar. HUREE SlNGHv, MAHAN 8TNOH, 
16 P.R. 1870. [R.. 31 P.R. 1872. 66 P.R. 

; 1886.] 

(13) —Confracf to deliver coRon—.Issiowwwnf 
*-Swif by assignee — Sham assigntnent—Frattd" 
Demand for delivery of cotton os per fermi of 
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^tracr^S. 93, Contract Act (IX of 1872).— 
On 25-12-1886, A contrHcted to deliver 100 bales 
of cotton to B on 26:5-1887. The latter became 
nisolveDt on 7^3 1987 after having previously 
assigned the contract to one K on 28-2-1887. 
Neither tbs contract, cor its assignment, 
nor the receipt of consideration therefor was 
mentioned in the schedule attached to the peti¬ 
tion in insolvency. K, the assignee, called on 
A to deliver the goods. The latter refused and 
pleaded that the assignment, not being a bona 
fide one, did not pass the beneficial interest in 
the contract to K, and that K was not an 
assignee for valuable conj-ideration. K sued A 
for damages for breach of the contract, which 
suit was dismissed on the ground that the as¬ 
signment to K was fraud ulent. B did not press 
A to perform the contract, although he knew 
that the suit of K against A had been dis¬ 
missed. The petition in insolvency presented 
by B having been dismi^std for want of prose¬ 
cution m 1869, K re assigned the contract to 
B, who brought the present suit against A for 
recovering damages for breach of the contract. 
The plaintiff urged that the assignment to K 
was not made to defraud the defendant, and 
that the parties bad been restored to the posi¬ 
tion which they occupied prior to the insolven¬ 
cy proceedings, in rfc^pect of iheir rights and 
liabilities under ibe contract, for the reason 
that bis (plaintiff’s) petition in insolvency had 
been dismissed. Held that the plaintiff was 
not entitled to the damages claimed. The 
beneficial property in the contract had not pass¬ 
ed to K, although tbe defendant would be bound 
to recognise an assignee who could establish 
his title of full ownership in the contract, he 
was not under any obligation to do so. when, 
as a fact, the property in tbe contract still 
remained in the person with whom the defend¬ 
ant had originally contracted. Moreover, as 
K asked for delivery as beneficial owner and not 
on behalf of the plaintiff, there has been in fact, 
no demand for delivery by the plaintiff or on 
his account, as required by s.93 of the contract 
Act, which the defer dant was bound to recog¬ 
nise. The law in England is that, where there 
has been an assignment by the deed,the assigned 
property passes by force of tbe deed, and it 
cannot be impeached at law by the assignor or 
by third parties other than creditors on the 
ground of its not being a real transaction. 
Even in England, where tbe assignment is not 
by deed, the true nature of it as a sham.,transac¬ 
tion may be proved. In this country,it is,in all 
cases, open to third parties to show that such 
was the case. MULJI GOVINDJI v. NATHU- 
BAI HieachanD. 15 B, 1. [Appf., 9 Bom. L. 

R- 462 ; B., 16 C.P.L.R. 164. 1 S.L.R. 60, 5 
N.L.R. 146, 12 Bom, L.R. 822 ] 

(13-a)'— Contracts for forward delivery — Pay- 
nient of difference —Sutta or wagering contracts 
— Assignment — Consent — Endorsement and 
of contracts, effect of. —The dbfendant 
in the shit entered into a series of speculative 
f^ftnsactibns through a broker for the purchase 
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and sale of produce. His modus ope.randi was, 

I when he entered into a contract of purchase, to 
sell again the same quantity in one or more 
contracts, either to the original vendor or to 
some one else, so as either to secure the profits 
or to ascertain the loss before the“Vavda’* 
day ; and in a similar way to deal n.utntis 
mutandis, with produce which he sold. This 
mode of dealing when the sale and purchase 
were to and from the same person, of course 
bad tbe effect of cancelling tbe contracts, 
leaving only tbe differences to be paid When 
they were^ two different persons, it put the 
defendant in a position vicariously to perform 
his contract. The plaintiffs as a.ssigntes cf one 
S sued the defendant for “diffeierces” on 
certain contracts. The defendant contended 
that these contracts were in the nature of sutta 

or wagering contracts. HeZd that ihis was, no 
doubt, a highly speculative mode of fransacting 
business ; but the contracts were net wagering 
contracts, unless it be tbe intention of both 
contracting parties, at the time of entering into 
the contracts, under no circumstances to call 
for or give delivery, from or to each other. 
There is no law against speculation as there is 
against gambling. [P., i Bom.L R 263, 25 A. 
38. 6 Bom L.R. 503; Coninunied cn, 9 Bom 
L.R. 126; R., 17 M. 480. 18 H 306. 22 B.699* 

5 Bom. L.R 768, 30 B. 83 = 7 Bom. L.R 385* 

II Bom. L.R. 997; D , 24 B. 227 = 1 B. m L.r' 

786.] In the above case, the plaint jff^ got an 
assignment of the contracts from one S without 
the consent of the defendant. The latter con¬ 
tended that the action was not maintainable. 
Held that the objection was a good one. An 
assignment of a contract (is dit-tinguished from 
an assignment of a contract in action) to be 
effectual, must amount to a novation which 
requires the consent of the other party to the 
contract. The Contract Act has no section 
bearing upon the assignability of a contract, 
except s. 62 which is confined lo cases of nova¬ 
tion. and s. 40 which shows wbat contracts a 
promisor is bound to perform personally and 
what he may perform by employing a corope- 
tent person to carry out. Tbe legal effect of 
the endorsement and delivery of surh contracts 
considered. J. H. TOD v. LakhmidaS PURU- 
SHOTAMDAS, 16 B. 441. 9 Bom, L.R. 

114,] 

(\4:)~Putnee taken with notice of agreement 

with third party, not maintainable in equity _ 

Bight of third party to relief against putneedar, 

—Where a person taking a putcee to ihe pre¬ 
judice of another, has at the time of taking the 
putnee had notice of an agreement existing 
between that person and the zeminda r, be could 
not, in equity, claim to maintain tbe lease so 
obtained by him to tbe prejudice of the other 
but, on the other hand, that other will be en¬ 
titled to relief against him Dwarkanath 

CHOWDRY V. KOMUL LOCHUM LOSS IVlUM 
DUD, 10 W.R. 414. 

Cb)—ParineTship—Dissolution-Suit for 

ceipt—Evidence,—^heie A obtains through 
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the Magistrate the return of certain goods 
placed with B, his partner in trade, indepen¬ 
dent of the partnership speculation, a suit by 
the latter against the former for a declaration 
that the goods were the partnership goods, 
and to obtain a receipt for them as such, is not 
maintiiinable. Held, further, that such a suit 
could not be converted into one for dissolution 
of parinersbip, there being neither books, 
accounts, nor any other evidence. J. C. ELIJAH 

V. ARATOON Brothers, 14 W.R. 47. 

{l&)—Contract—Consideration of discharging 
decree-deb's —Paymtnt towards debts—Success¬ 
ful opposition of decree-holder's claim—Suit for 
recovery of amount.— plaintiff took a putnee 
lease from the defendant, agreeing, among 
other things, to pay off certain decree debts due 
to third parties from the defendant. Subsequ¬ 
ently, another agreement was entered into be¬ 
tween the parties by which the plaintiff paid the 
decree amounts to the defendant and was re¬ 
leased from any liability on that score. The 
defendant thereafter successfully contested the 
paymf'nt of one of the decrees. The suit was 
for recovery of that amount, Held that the 
money in question was paid to the defendant 
absolutely and that the plaintiff was not entitled 
to recover the amount, merely because the de¬ 
fendant had escaped paying the amount to the 
decree-holder. SREENATH ChOWDHRY v. 

Mr. John James Grey, 13 W.R. 114. 

(17)— Agreement to grant putnee—Grant to 
third party in violation of agreement—Grant if 
can be set aside. —An agreement was entered 
into between the plaintiff, an ijaradar, and the 
proprietors of a mehalthat, in the event of their 
granting a putnee to anybody during the term 
of the ijara, plaintiff should have the refusal. 
Notwithstanding this agreement, the proprietors 
afterwards gave a putnee to the defendant, 
another ijaradar, and the plaintiff sued to have 
the putnee set aside, and to compel the proprie¬ 
tors to execute a fresh putnee to him. Held 
that, whatever stipulations were made between 
the plaintiff and the proprietors, the defendant 
having been no party thereto was not bound 
and the putnee granted to him could not be set 
laide. KOMUL LOCHUN DaSS v. DWARKA- 
NATH CHOWDHRY, 10 W.R. 264. 

{IB)—Arbitration—Award prohibiting sale or 
mortgage to strangers—Award upheld by Court 
—Hypothecation to stranger in violation of 
award—Suit by other party for possession of 
property hypothecated—Such suit if maintain- 
Two brothers, D and N, succeeded to 
the property left by their deceased father. As 
they could not agree about its division, the 
matter was referred to arbitration, and by the 
award therein it was determined that if either 
of them desired to sell or mortgage his share, 
he should make the offer of the traosaotion in 
the first instance to the other, and, should 
that other refuse, then only should be be at 
liberty to deal with a third party. The arbitra- 
' 4orfi also fixed the oousideration for whioh the 
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brothers were empowered to alienate to each 
other. The award was subsequently upheld by 
the High Court and made binding upon the 
parties. N f^ubsequently hypothecated his 
share to one F, a stranger, contrary to . the 
terms of the award. The latter got possession 
of N’s share in execution of his decree obtained 
on the hypothecation bond. Thereuponilthe 
other brother D instituted a suit for possession 
and estaolishment of title lo that property by 
payment of the price fixed by the arbitration. 
Held (by the majority of the Full Bench) that 
as the mere hypothecation of the property did 
not give the hypotbeoatee a title to it as pur¬ 
chaser, the suit as brought must be dismissed 
and that the terms of the award did not ex¬ 
pressly provide that a sale or mortgage, whioh 
had been made without a previous offer of the 
property to the other party, and refusal of it by 
him, should be liable to be set aside, nor did 
they confer a right to be substituted for the 
person to whom a transfer might have been 
made in breach of those terms. Held contra 
{per Stuart, C J.) that the arbitration and 
award formed a complete contract to be carried 
out to all its legal consequences, and that when 
a plaint contained matters sufficient to enable 
the Court to consider the validity of the claim 
made by the suit, and on the facts and merits 
to do jubtice between the parties, the objection 
to the form of the suit ought not to stand in 
the way of the plaintiff being decreed his rights 
under the award. RAJAR PIRTHBB SINGH 
V. Dya Kishun, 5 N.W.P. 226, F B. 

See Betrothal, 69 P.R. 1868. 

Agreement of compromise, mode of enforc¬ 
ing—Reciprocal promises—Right to sue—Pet- 
foimanoe of whole coutract—Decree— CON¬ 
TRACT ACT, 1872. 8. 61.19 B. 546. 

Suit to recover fees paid to Barrister—Main¬ 
tainability of— See Legal Practitioners 
—Barrister. 8 C.P.L.R. 18. 

Promise to pay subsoription—Right of pro¬ 
misee to instiiute suit to recover same— See 

Subscription. i3 C.P.L.R, 67. 

-10.—Go-sharers, Suita by. 

See Co-sharers. 

(1)— Mortgage by one of two co-tenants of 
forest — Mortgagee in possession— Licenses from 
both co-tenants, rights of. —A mortgagor left in 
possession of a forest might dispose of the 
annual felliog or cutting in any way whieh 
could be consistent with good management. 
As such a mortgagor might properly sell, so a 
purchaser might properly buy* and should be 
protected in his pnrohase against any claims 
of tho mortgagee upon the mortgagor in virtue 
of his mortgage. In this oase, however, the 
mortgagee bad possession—that is* suoh posses* 
sion as the mortgagor had previously held for 
himself* as a tenant-io-oommon with anothet, 
and in the license issued for cutting wood that 
other co-tenant had also joined* The other 
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Pigbt of Suit —continued. 

-10.—Co-sharcpg, Suits hy~coniinued, 

co-teuaut who vvas not the raoicfxagor had her¬ 
self a right to licen^^e a cutting of the wood not 
limited to her own share, but extendiog to the 
wnole forest held by hep in common with the 
mortgagor. So too had the mortgagee. So 
that the licensee from either woal{f do no 
wrong to the other in actirrg on his license. 
The rights of the co-tenant.s inter se would be 
only to an account of the profits realised, and a 
distribution of them according to their pro¬ 
portions of the ownership. Balvantrav OZE 
V. Ganpatrav Jadhav, 7 B. 336. 3-2 

0.837 = 1 G.L.J.437.J 

(2* Pre-emption — Offer by plaiyiii§ to pay \ 
amount of purchase-money found due—Dispute 
os to amount of purchase-money, effect of — 
Claim for specific land at specific price ,— 
Assuming that the plaintiff might have been : 
entitled to a declaration of his right of pre¬ 
emption notwithstanding the dispute as to the 
amount of the purchase-money, if he had offer¬ 
ed by big plaint to pay the rial amount of the 
purchase-money whatever it might be, the High 
Court held that, in the present case, the claim 
of the plaintiff was to purchase a specific quan¬ 
tity of land at a specific price and .such alleged 
right was found to have no existence, and plaint¬ 
iff was therefore not outi^lei to a decree. 

^HURBUft Panday v. BaKSHEE Ram. 2 
W.R. 37. 

^ Suit by representative of one of several 
ludgment’credilors to recover her shave — Pro¬ 
per form of suit one for a declaration as sharer 
'^Suit not barred by wrong form of action .— 
Plaintiff, as the widow of one of several 
brothers, sued on her own bahalf and on be¬ 
half of her minors for a share of certain decre¬ 
tal moneys which hai belonged to her hus¬ 
band’s estate and had been realised in execu¬ 
tion by one of r.ha brothers as the managing 
member of the family. There having been 
practically no defence on the merits in the 
Court below, plaintiff obtained a decree for the 
whole amount claimed. On special appeal, 
however, it was objected chat cbe pl.aiutiff 
could not maintain this action iu its present 
shape and the High Court held that the objec¬ 
tion was untenable. It appeared from the re¬ 
cord that the plaintiff had endeavoured to be 
made a party to the original suit in which the 
decree had b^en obtained and, failing in that, 
ber only course was to sue for her share of the 
money received under the decree; in other 
Words, inasmuch as she had prevented by 
the defendants from being iocludei amongst 
the original parties to the suit, io was open to 
the plaintiff to maintain ati action as far as 
claiming a share of such sum= as had been re¬ 
covered under the decree. MUSSAMUT BUZ- 
MpONlSSA V. BIBBE BOWSHAN JaHAN. 10 

W.R. 397. 

(^1 Suit for share iu joint property under 
^J^^arnamah—Accrual of canee of action after 

of ekrarnamah-Burden of proof -Pro 
orma defendant, costs of — Co-defendant not 


Right of Si///—continued. 

-10.—Co-sharers. Suits hy—concluded. 

linfe/e.—Plaintiff in this case did not sue upon 
the ordinary allegation thit the property, a 
share of which she claimed, was joint family 
property hitherto undivided. She had come 
into Court alleging certain family arr ;ngeruerjcs 
m respect of the property that hitd been 
reduced to the shape of an ekrarnamah. and 
I she claimed the share to which her husband 
was entitled under the arrangement which 
she said had thu.s taken place, and upon 
the haopening of the necessary condi¬ 
tions. Under the circumstances, the rules 
relating to onus at proof where a plaintiff sues 
for a share of joint family property as such 
could have no application. It was iucumbent 
upon the plaintiff to give some prima facie 
proof of the particular cause of action upon 
which she had cbosen to come into Court, 
Until the plaintiff had given some legal evi¬ 
dence of the ekrarnamah and of the happeninr 
of the events after the ex'cution of the ekri^- 
namab, .sufficient to entitle her, in the character 
in which she appe^red in Court, to claim a share 
io the property settled by the ekrarnariiah. the 
defendant ought not to have been called upou 
to prove his ca^e at all. Where a plaintiff has 
made a person a defendant without even alleg¬ 
ing a cause of action against him. it would be 
wrong on the part of the Court to order his co¬ 
defendant to pay his costs. The proper course^ 
would be to dismiss the plaintiff’s suit as 
against the unnecessary defeod.int and to make 
the plaintiff to pav bis costs. Ram CHUNDEE 
MitTER V. KiSTO Kaminee DOSSEE, 10 W. 

R.194. 

fo) —by purchaser of eight anna share- 
for possession of half of sir and Kbud kasht land 
— Maintainability. —The purchaser of an eight 
anna share in a village cannot sue f ir possession 
of half of the entire sir and Khud kasht land in 
the village. R.ATAN TeL£ v. YaDO RaO 9 6 
P.L.R. 81. 

See Contribution. Suits for- Payment 
OP joint debt by one debtor. 5 N.W.P, 

215. 

See Hindu L.\w —partition, ii b.h.c 
69, 

See Mahomedan Law—Inheritance 
11 B.h.c. 104. 

-11,—Coats. 

See COSTS. 

(1 |—Costs incurred in Revenue Court, when 
recoveraole by fresh suit for damages. —Where 
a Court has jurisdiction and orders costs, that 
order is final and binding. Where the Coutt- 
in which proceedings have been formerly held 
was not entitled to ord^r costs, and co-’ts have 
been incurred, the} may be made the subject 
of consideration as to damages in a subsequent 
suit. In the present case, the Rent Court in 
the former suits was entitled to deal with th&^ 
question of costs, and dealt with it, and such 



• I 


186S 


THE ALL INDIA DIGEST. 


1664 


Right >of Suit —continued. 
—II.—Costs —continued* 


4 

Right of Sail—continued. 
-11.— Costs— concluded* 


Costs cannot, therefore, be mede the subject- 
matter of fresh litigation. MAHRAM DASS v. 
Ajudhia. 8 A. 4S2 = A.W.H 1886, l89. 16 

M.H.C. 192, 8 B.H.C. 29, 2 B. 360, 1 B. 467. 

R.) [F,. 9 A. 474:=7 A.W.N 95, 11 C.W.N. 

cclxiii, N.; R., 15 C.P.L.R. 129. U.B.R. 1904, 

Iflt Qr.. Civ. Pro Code. 283, U B.R. 1905, 2Dd 
Qr..C.P. 283. 5 A.L.J. 140=A.W.N. 1908, 
18.] 

(2 }—for compensation for costs of pro¬ 
secution—Suit by Hindu father against abducter 
of his daughter for damages for loss of her servi¬ 
ces whether maintainable. —A Hindu father can 
maintain a suit, against a person who abduct¬ 
ed bis daughter while under his protection, 
for the costs incurred in a successful prosecu¬ 
tion of such abductor. [Diss.. 12 A. 166; 
^ot F., 15 C.P.L.R. 129.] Per Stuart. C. J. 

—^Sucb a suit is maintainable where the 
daughter had been deserted by her husband, 
and was under her father's protection when 
she was abduoted. Per Oldfield^ J., contra. 
Ram Lal V. TULA Ram, 4 A. 97 = A.W.N. 
1881, 143. [R., 13 B. 126.] 

(3) — Suit to recover expenses incurred in pro¬ 
secuting defendant. —A suit to recover as dama¬ 
ges the expenses incurred in prosecuting the 
defendant will not lie in a Civil Court. This 
has no analogy to the case of a defendant in a 
malioious prosecution bringing a suit against 
the prosecutor and obtaining as damages the 
espou ses he was put to in defending himself at 
the criminal trial, FazaL IMAM v. FazUL 
RASUL, 12 A. 166 = A.W.N. 1890, 19. [Appr.* 
15 C.P.L.R, 129, 32 G. 429.J 

(4) —Costs incurred in defending criniinaf 
ffosecution^ no suit maintainable for —^cflXo^ 
1887 (Provincial Small Cause Courts), sch. II, 
cl. 86 (cl.—There is no cause Of action arising 
by reason of costs having been incurred in 
defending a criminal prosecution and no suit 
is therefore maintainable to recover such costs 
except in tbe form of damages or compensation 
in a suit for malicious prosecution which is a 
suit excluded from the jurisdiction of a Small 
Cause Court. MAHOMEDALI v. BAYAMA, 14 

B. 100. 

(5) —Costs incurred in HJamlatdaFs Court — 
5utt ior recovery. —No action cAn lie for the 
recovery of costs incurred in tbe Mamlatdar’s 
Court ill defending a claim for possession of 
land under Bombay Act V of 1868. JALAM 
PUNJA V. KHODA JAVRA, 8 B.H.C, A.C. 29. 
[R.. 8 A. 452. U.B.R. 1905, Civil Procedure 
4; D., 2 Bom. L.R. 960.] 

(6) — Suit for costs of a suit.—-Since by the 
law of India, a ebampertous agreement is not 
a punishable ofleDco, an action founded on an 
alleged ohamport.y, cannot be sustained to 
recover losses and costs incurred in litigation, 
on the ground (hat a remedy by action accrues 
yvhere an indictable offence has been committed. 

Ram CoomarOoondoo v, Chunder Canto 
Mookerjre, 2C. 233, P.C. = 41.A. 23 = 3 Sar. 
684. [R.,8B. 391.20 B. 167.] 


(7)—Costs incurred in a suit —Sf2)arate 5ui(, 
if waintainadfe.—Where costs are incurred m 
prosecuting a suit but no provision is made in 
the decree, tbe proper course is to ask for A 
supply of the omission, and not to bring a 
separate suit to recover (he same. By the term 
costs ” is meant the whole of the expenses 
incurred by either party on account of tbe suit. 
In re A REFERENCE BY THE JUDGE 8. 6. 
Court, Amritsar. 73 P,R. 1867. [R.. 88 P. 

R. 1868.] 

Order as to costa by Court hav'irg jurisdictioni 
separate suit, not maintainable in respect of 
such costs—See EXECUTION OF DECREfi— 

Miscellaneous, 9 a. 474 = a.w.N. 1887, 
95. 

-12.—Customary Rights. 

See Custom. 

See Customs—PUNJAB. 

(1 )—Dhardhura Reg. XI of 1825, ss. 2,4 (IHJ* 
—Whether the custom of Dhardhura, applies 
to lands gained by gradual accretion only, or 
also to lands separated from a mauza by suddep 
change in the river's course, is a question thst 
can be decided on evidence. And although evi¬ 
dence of such custom, in respeot of lands loiqs 
held and enjoyed, being suddenly transferred 
to another person, must be scrutinized with 
great care, it cannot be laid down generAllV 
that such a custom can in no case be establisbed 
and given effebt to. SiBT AH v. MUNlR-tJC- 
DIN. 6 A. 479 = A.W.N 1884. 189. (N.W.P, 
1868. 189, N.W P. 1869, 142 and 20 W.R. 
427. R.) 


(2)—Marriage fee for xtse of temple—Custom 
—Legal obligation .—Where tbe manager of ft 
temple sued a person to recover the amount of 
marriage fees which the latter became liable to 
pay for the use of tbe temple upon his marriage 
with a woman residing in the village wherein 
the temple was situated, by virtue of long- 
established custom, bold (a) that there was no 
authority in Hindu law making tbe marriage 
foe claimed due of common right (6) that a legal 
obligation to pay a due of this nature would pro¬ 
bably be held to exist in a case in which tho 
evidence showed presumptively thatithad beeil 
customarily contributed from time immemorial 
by the oommunity residing within a village fot 
the enjoyment of the benefits attaobed to the 
right of worshipping in the temple and attend* 
anco at its ceremonials and tbe services render 
od to them by tbe managers and other effioen 
of the temple and that in such a case them 
would be a consideration of «advantag6to whioh 
to ascribe tbe origin and oontinuanoo of thn 
custom sufficient probably to make it valid Add 
binding, and (c) that, in the present ease the 
existence of the alleged immemorial ous^m 
had not been proved so as to be binding upw 
the defendant. MaADAN v ERLANDIi 

H C. 147. 


I 
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Right of Suit —continued. 

— 12.-Cuatomapy Rights—concluded. 

(3) Right to sue agbat /or the purpose of col- 

religious offerings^Right tq the soil.^ 

of any kind 

tq the soil of a ghat, they could not maintain a 
fii^c fpr a declaration that they had an exclu- 
siye ^:jght by custom to use it for the purpose of 
eollecting alms. Husain Ali v. Matukman, 
6 A. 39 = A W.N. 1883. 185. (S.A No. 151 of 
1871, dated the 16th March, 1871, i?*) fF 
20 A. 200.] ^ L 

<4) -Prescripnon-Bathing ghat dedicated to 
public Easement in <7^oss not recognized by In- 
dian. or English Lato.—Whore a bathing ghat 
has been dedicated to tbo public, no person 
could, by occupation or other user of any part 
of it establish a right by prescription to the ex¬ 
clusive use of such pact, as againi^t the public. 
iTurner v. Ringtoood Highway Boards 9 Eq. 
4;18, 6 A. 39, iJ.) Such user will amount only 
to a licensed user. The person has a right to 
be there, but his right of user cannot carry 
with it a right to exclude the other persons. 

2 O.C. 1; D., 7 P.R. 1899.] Neither the 
English nor the Indian law recognize? such a 
ngbt as an easement in gross. Therefore, 
where the plaintiffs claim the right of exclusive 
use of portions of a bathing gdai, without al¬ 
leging any right either io the soil of the ghat 
orin any other soil to which the user of the ghat 
Was appurtenant, held that such right could 
not be claimed as an easement, or customary 

wgbt. The Municipal board of Cawn- 
PORE V. Lallu, 20 A. 200 = A.W N. 1898, 25. 

{^i^Mahars—Right to share proceeds of 
watan.—Though the owner of catrle is not 
bound by the Mahar’s rights, yet, as between 
themselve-i, a Mahac has a right of action 
Against his brother Mibars for a share in the 
Proceeds of the watan^ euch as the carcasses of 
dead animals, etc. YELLAPPA BHIMAPPA v. 
J^ANKIa, 8 B.H.C. A.C. 27. [R., 8 N-L.R. 53.] 

(6) —Right to profits from ceremonies at cre¬ 
mation — Jurisdiction. —The obliganion on juj- 
mans to employ a particular purohit to perform 

8 ceremonies at the burning of Hindu bodies 

be a matter of oonsoience, aod not one 
wjiioha Court of law can enforce, but the ques- 

oI the right to enjoy the joint profits ac- 
Qiuiog from the performance of s.uch cere- 
monies is cognizable by a civil Court. BeC- 

habam Banerjeb V. Srimati Thakur 
ManiDebi, 8 B.L B. 53. Note = 10 W.R. 114. 
pofP., 3 B. 9; Apfrr.. 8 B L.R. 60 = 10 W.R. 
m; R., 12 W R. 372.] 

(7) — Suit to enforce payment to shebait— 0ms- 
tom to contribute Murjada. —A suit does not 
lie to enforce a payment to a shebait under 
colour of a custom a''oordiog to which persons 
of the Kassary caste having marriage cere- 
^onie.s or shrgds performed in their houses, 

Are bound to contribute “ Murjada*' (respect 
^oneyi to the Sheeb, Thakoor as representing 
^0 Kassary coramuhity in geoerah MadHUB 
Chundeb MUNDUL V. Nobeen chundeb 
£0TT, 8 W.R. 224. [R., 12D;L.J.74 = 14 0. 
'W.N. 106-31,3 
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Right of Suit —continued. “ 

-13.—Debtor and Creditor. 

See Debtor and Creditor, 

(1)—Cause of actionSuit by debtor to compel 
creditor fq accept money due.—A suit will not' 
lie by a debtor to compel the creditor to accept 
payment of an instalment due under a bond, 
which contains a stipulation, that it is to bi 
paid in i.ostalmeuts. and on failure, to pay any 
instalment, the whole sum then due, should 

once A suit, is a demand 
made judicially for attaining or recovering a- 
right, and it does not lie for the bare perform¬ 
ance of a duty at the instance of the person 
bound to perform it, for the evidentreason that, 
when he is willing to perform it, there is no 
need for a suit, and that, if he is not. it is fpr 
the other party to enforce its performance. 
KRISTAYA V. kasipati. 9 M. 55. 

Suit on mortgage bond before expiry of term 
for re-payment of principal— See MOBTGASB 
—General. 15G,P.L.R. 78. 

Suit for foreclosure by prior mortgagee— 
Foreclosure decree made absolute — Puisne 
mortgagee not made party—Right of puisne 
mortgagee to foreclose his mortgage — See 

Mortgage -Poreclosdrb, ug.p.l r. 75. 

-14.—Decrees. 


See Execution of decree. 

{\)-^Execution of decree—Suit to enforce— 
Interpretation of decree.~A suit will, not be 
entertained to enforce cbe execution of a decree 
in another suit. The Courts must be left to 
interpret their own decrees in execution 

tareknarain Singh v. Pancha Singh' 
W.R. 1864, 376. 

{■2)—Right declared, suit for enforcement of, 
—Tqe decree-holder may sue for the enforce¬ 
ment of the right doolared. Sabhanatha v 
LakSHMI, 7 M. 80 [F.. 7 M. 83. I .M,L.T.69; 
Appr., 14 M. 396; R,, 17 M.L.J. 423, 4 M.L.T, 
330; D., 12 B. 65,12 M. 183.] 

(3) — Suit upon decree of High Court. —A suit 

can be brought upon a decree of tbe High 
Court. ATTERMONEY DOSSEE v. HUBBT 
DOSS Ddtt, 7 C. 74 = 9 C L.R. 357. [F., 33 

C. 660 = 9 G-W.N. 95-2 ; D.. 6 B. 7, 8 B. 1.] 

(4) —Decree pending appeal — Fresh suit — 
Right of action.—Queere : —Whether a new suit 
will lie upon a decree pending an appeal? 
RANEE iMAMUiT V. HUBDYAL SlNGH, 5 

R. 276. 

(b)—Judgment destroyed during the mutiny— 
Suit—Limitation. — Where the plaintiff sues 
for the amount due under a decree which was 
destroyed during the mutiny, held, that fchq 
sujt would lie, the cause or action accruing from 
the date on which the decree was Ipst or 
destroyed. RaNBE ENAMUN v. HURDYAIt 
SING. W.R. 1864, 301. 

{b)—Destruction of the records of a case — 
Fortner decree, eapficution of—Fresh. suU for ih$ 
same iubj6et-maUer,—Maintair\ab%myy^'^heTfi, 
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“ 14.—D ee fees — continued. 

« 

the records of a case being destroyed, the plaint* 

iff brought a second suit for tbe same subject- 

matter for which he had before got a decree, 

held, than the suit was not maintainable, but 

that ihe plaintiff may prove her first decree 

*tad execute the same. Mussamut NUZUB 

Banoo V. Hossbin ali khan, W.R. 1884, 
378. 

(7) Decrees—Sutf on decree where there are 
no 7neans of enforcing it by execution. —A decree 
ih, a suit upon a bond against the heir oi the 
deceased obligor awarded to the plaintiff the 
amount of the bond from the property of the 
crbligee, and directed that “ the defendant be 
odeased from the claim in this suit.'* An 
order for execution of the decree was set aside, 
on the ground-that the decree did not warrant 
tKe issue of an attachment, since it was not 
against any person. Held that a suit was 
maintainable by the plaintiff upon the decree 
recovered in the former suit, there being no 
other means of enforcing the former decree or 
recovering his debt. ANUND ROY v. MuNOBUT 
SmOH, Marsh 611. 

(8) Decrees—Suit for .balance after execution 
of decree for re7it~8uil under Rent Act to 
recover sum due after sale in execution of decree 
under Ben. Reg. Vll of 1799.—A suit was held 
to be not mainf.ainable under the Rent Act to 
recover a sum due under a decree for rent 
obtained unJer Regulation VII of 1799, and 
remaining unsatisfied after sale of the tenure. 

Dhbbraj Mahtab Chand V. Deno Nath 

Boy, Marsh 340 = 2 Hay 449. 

• . 

{9)—Judgments of Courts of Native States, 
suits not maintainable in British Courts on.— 
A’suit will not lie in any of the British Courts 
in Lidia, on a judgment passed by a Court iu 
a^Native State. The administration of justice 
ih the Courts of Native States does not 
generally oommand that amount of confidence 
which is necessary to raise the implied obliga¬ 
tion upon which the action on a foreign judg¬ 
ment rests, and which is therefore a condition 
greoedent of English Courts entertaining an 
action on one of their judgments, HimmatLAL 
v. SHIVAJI RAV. 8 B. 393. [D.. 24 B. 86.] 

(lOi Decrees —5ui/ on decree of Small Cause 
Court—Decree unsatisfied by execution.—VihoiQ 
waintiff had obtained a decree in the Small 
^use Court, and execution had been issued, 
but defendant had not moveable property suifi- 
mflnt to satisfy the decree.— Held that a suit 
in'tho High Court, on tbe decree of the Small 
Cause Court, would lie for the balance, but 
tots will not be given to the successful plaintiff 
in such a sbrt, nor interest on the judgment be 
obtained in the High Court. MOHfikDRONATH 

ash V. Bbbdobodun Dutt, 1 Ind. Jur. N.8. 
f20.' ' 

(11)—Suif on decree of P.S.C. Court.—A 
snit may be maintained in the High Court on 
•'decree of the Residency Small Cause OourV. 

JEhoblald Baboo v. Ramohundkr bosb, 
2 C. 481. [Overruled, 6 0. 394; R., 8 B. 1.] 


R/gbt of Suit—coniinMod. ' * 
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—14.—Decrees— continued, 

{V2)—Small Cause Court decree, right of 
suit upon. —No suit would lie in the High 
Court on a decree of tbe Calcutta Court of ^ 
Small Causes. MOONSHI GOLAM ARAB 
V. CURREBM BUX SHAIEJEB. S C. 294=4 
C.L.R. 477. (2 C. 431, Overrttfed.) [R., 6 B. ’ 
7, 8 B. 1.] I 

(13) —Decree barred by limitation, suit not 
maintainable on—Judgjnent of Court of Small 
Causes in Botnbay, suit in High Court on— 
Pleadings—Evidence.—1^0 Court can eatertain 
a suit based on a decree the execution of which 
is barred by limitation. Suits upon decrees of. 
the Bombay Court of Small Causes can bu in-. 
stituted on the original side of the High Court., 
The ground of interfeience of tbe High Court 
by way of entertaining such suits being, prac¬ 
tically, that the judgment-creditor could not- 
recover bis debt except by process against the 
immoveable estate of the debtor, the plaint, in 
a suit of the kind, must contain tbe .averment, 
and the plaintiff must establish, to tbe satis- 
faction of the Higu Court, that there is not anyi 
sufficient moveable property of the defendant- 
against which the decree of the Court of Small 
Causes can be fully executed and that he has. 
immoveable property situated witbio the juris-, 
diction of tbe High Court against which execor 
tion can be bad. Tbe execution of tbe Highi 
Court’s decree obtained in such a suitshould ba 
confined to immoveable property within its 
jurisdiction. FaKIRAPA v. PaNDUBANOAPA, 

6B 7 (5 C. 294. H.) [F„ 8B. 1; R., 7B.467. 
25 M. 300.] , 

(14) -Presidency Small Cause Courts Act 

(XV of 18821, ss 1, 94— Suit on juagment of' 
Small Cause Court, whether maintainable in 
that Court. —In this case, the Chief Judge of 
the Court of Small Causes, Bombay, referred to 
the High Court the question whether before 
tbe l.st of July, 2882, the day on which tbs' 
Presidency Small Cause Courts Act came into 
operation, a judgment creditor in tbe Small 
Cause Court had a right to sue in that Court 
upon bi.4 judgment ; in other words, whether 
before the Act of 1882 came into operation, a 
judgment of the Small Cause Court was a good 
cause of aotiou in that Court, and the High 
Court answered the question as follows:—thatlr 
judgmont-creditor iu the Court of Small Causes 
had not before tbe 1st July, 1882, the right to 
sue in that Court on his judgment. MeRWANJI 
NOWROJI v. A8HABAI. 8 B. 1. [R., 37 M. 

243, P.B. = ]4 M.L.J. 84.] 

(16 )—Decree for possession —Failure to exe¬ 
cute decree—Fresh suit on same cause of aefion. 
—Where a party briugs a suit for possession 
and obtains a decree which be neglects to ez6* 
oute, no subsequent suit on the same cause of 
action will lie. GOPI MOHUN DASS v. TIN- 
COWRI GUPTA. 1 C.L.R. 284. 

(16]—Res judioata—Decree in a prior suil 
barred by limitation—Subsequent suii on eanw 
cause of oefton.—The plaintiffs relying on their 
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Right of Suit —conbiaued. - ■ 

-14.—Decrees— contimied. 

proprietary title got'a decree for possessioo iu 
a former suit. But thej allowed the period of 
limitatiou to pass without issuing process of 
execution. They then brought the present 
suit based on their old title and again seeking 
subsbintially the relief v\bich was sought and 
obtained in the hr^t suit. Held that they had 
lost this remedy by their own neglect and 
could not be permitted to revert to the posses¬ 
sion which they had held prior to the institu¬ 
tion of that suit, and to ask for a remedy by 

8uit. Sheikh Golam hossein v Mussa- 
mutAlla kukhee beebee. 3 N.W.P. F B 
62. [Not F., il A. 386; F., 4 A. 481 = 2 
A.W.N. 114, 19 a. 202 = 17 A.W.N. 24; R., 
21 A. 251=19 A.W.N. 50. 25 M. 300, F.B.; 
D., 8 M. 478. 13 A. 309 = 11 A.W.N. 117. 24 
A. 44. P.B. = 21 A.W.N. 194.] 

. (17)—Res judicata —/or declaration of 
lo share'- Par —In a suit against 
the,vendor to decree plaintiff's right to a share 
of the property alleged to have been sold, the 
plaintifi obcaineJ a decree directing his share 
to be taken out of a certain puttee. Pending 
the suit, he became a party to a certain parti¬ 
tion proceedings before the Collector, but omit¬ 
ted to include his claim or to withhold his 
consent till it was ascertained what he was 
entitled to. Held that he could not bring a 
second suit against the same parties to estab- 
Hsh the s^me right. SHEIKH HOSSEIN 

Bdksh V. Sheikh Musund Hossein, 18 W. 

R. 260 . 

(18) — Decree for possession birred by limiia- 
tion-''-Fresh suit —Res judicata.—A pirty fail¬ 
ing toextcuiea decree for possession cannot 
bring a second suit against the same defend¬ 
ant in respect of the same property, unless 
the second suit is founded on a cause of action 
which has risen since that decree was passed, 
^id which is not itself btrred by limitation. 

Mohunt Nur Sinoh Doss V. Moonshe 
KUMROODDEEN, 20W.R. 412. 

(19) —Ciu. Pro. Code, s. .13—Suif for matn- 

t^ance — Prayer for future maintenance^ res 
judicata.—When a person entiiied to mainte- 
OAOce not contented with asking lor a decla¬ 
ratory decree has asked for a decree relating to 
future maintenance, be cannot thereafter 
bring a separate suit to recover arrears of 
lUaiuteuance even though the former decree 
emitted to specify any fixed date for the 
annual payment of such maintenance. VEN- 
KANNA V. AITAMMA, 12 M. 183. [P-, 22 M. 

i75; i?.. 4 m.L.T. 330 ] 

(20)— on decree capable of execution — 
MavntainabHiiy of—Execution barred by Limi- 
tatwn .—’Where the object of the plaintiff in a 
suit \va8 to enforce the title that had accrued 
to him under a previous decree and to obtain 
possession which also had been awarded to him 
by that decree, held by a majority of the Court 
that the suit would not lie as what adecree- 
fiolder could enforce by execution in the 
ordinary way after crt)tainiDg his decree be 


I Right of Suit —continued. 

t 

—Decrees—continued, 

could not recover in a subsequent suit founded 
on that decree. When a decree is merely 
declaratory and does not require to be carried 
into effect by process of execution, the right 
thereby declared and ascertaim’-d exists inde¬ 
pendently of any process for enforcing it. But 
when the nature of the decree requires that it 
should be executed, a decree-holder cannot, 
after allowing the limitation period to elapse 
without issuing process of execuMon, seek by a 
fresh suit on the decree to obtain that which 
he should have sought bj execution. Turner, 
C. J,, held that the plaintiff by bis failure to 
execute hie decree did not thereby lose his 
right although he may be barred of his remedy 
under the decree, and, as a new cause of action 
accrued to the plaintiff by reason of the con¬ 
tinued trespass of the defendant, it could not 
be said that the suit brought in respect of that. 
cause of action was a suit for the determina¬ 
tion of a question arising between the parties 
relating to the execution of the formi r decree 
within the moaning of 8. 11 of Act XXIII of 
1861. Ram JUS Rae v. RamxXarain, 2 N.W. 
P. 382. 

(21)— Decree obtained by fraud—Judomeni- 
debtor's remedy — Act y 111 of 1859, s. 90~Act 
XXIII of 1861, s. 11.—The case of a judgment- 
debtor who alleges that a decree wan obtained 
by fraud aod false personation, does not fall 
under s 90, Act VIH of IS59. which refers tn 
attachments before judgment, nor under s. II, 
Act XXIII of 1861, which relates to disputes 
as to the way in which decrees not contested 
ought to be executed. The debtor’s remedy is 
by suit to set aside tbe decree as fraudulent 
and collusive, or he may apply to the lower 
Court to review and rehear the cate on the 
ground of deep and designing fraud and to 
direct an inquiry, not into tbe real outward 
regularity of the proceedings, but inro the sub¬ 
stantial regularity of tbe suit. MUSTAUNT 

Rajbausee KOOMEREE V. Bhugwattee 
KOOMAREE, 1 W.R. Mis. 29. [P..14W.R. 

299 ; D., 22 B. 267.] 

(22) —Eo:ecution of decree — Process of execu¬ 
tion—Bar of limitation—Omission to execute, 

— Where a decree is merely declaratory and 
does not require to be carried into effect by 
process of execution, the right thereby declared 
and ascertained existed independently of any 
processes for enforcing it. But when the 
nature of the decree requires that it should be 
executed, a decree-holder cannot, after allowing 
the limitation period to elapse without issuing 
process of execution, seek by a fresh suit on 
the decree to obtain that which he should have 
sought for by execution. DOBEE SiNGH v. 
JOWKEE Ram, 3 Agra 381 = Agra F.B.. Ed., 
1874, 172. See also YakoobAli v. UbD00E»- 
RAHMAN. 3 Agra 383 = AgraF B. Ed., 1874, 

172- See afso JUGUBNAUTH v. BALGOBIND, 1 
N.W.P. 115 = Ed.. 1873, 154. [F.. 3 N.W.P. 

62 ; R.. 2 N.W P. 382, 24 A. 44 = 21 A.W.N. 

194, 25 M. 300. P B. ; D„ 13 A. 309=11 A.W. 

N. 117.] 
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- -14.— DecpeeB— concluded. 

0 / suit—Breach of duty hy a third 
person—Equity with respect to property received- 
as belonging to anqlher.—'Where the plaintiff 
(reversioner) was ordered by the lower Court to 
repay Rs. 400 the amount of the purchase- 

money received from the widow as a condition 
pn cadent to recovering possession from the 
deJendant (purchaser) from the widow, the sale 
being invalid for want of necessity beyond the 
life time of the widow. Held, there was no 
equity in favour of the defendant and as against 
plaintiff entitling that defendant to the amount 
of the purchase-money. An action will nob lie 
at the suit of A for the breach by B of a duty 
which B owed to C. because in order to support 
an action there must be either a contract with 
the person sued or some other relation establish¬ 
ing a duty on his part towards the plaintiff. 
Where a party receives from another goods or 
their value in money as belonging to a third 
party with notice of that party’s ownership, 
that third party can sue the receiver therefor! 
Janki V. Mahadu, 9 Bora. L.R. 710. 

(24) Swif to set aside decree —Res judicata — 
iietuew;.—Where a suit seeks the reversal of a 
former decree between the same parties oq the 
allegation of the falseness of a fact which tiie 
former decree establishes as true, the suit 
cannot lie. The plaintiff's remedy is by way 
of review of judgment in the. previous suit. 

Malakshahbaz V. Mowaz, 31 P.r; 1868. 

Suit 00 judgments—Courts in Native States 
—Foreign judgments — Judgment of British 
Indiau Court —Suit in High Court on judg¬ 
ment of Court of Small Causes—Civ. Pro. Code, 
1^77. s. 484 —See FORBIQN COURT, JUDg! 
MENT OF, 6 B. 292. 

-15.—Dlgalties. 

{D-Jurisdiction-Civil Court — Marks of 
honour — Htligious festivals. — A suit for a 
dqplaration of a right to receive, at tl^e handg 
of a Poorohib of the village idol, at certain 
festivals, molla and telok and other marks of 
recognition and honor, and to obtain damages 
from the priest for withholding these marks of 
respoot. is not cognizable by a Civil Court. 

Gossain Doss Ghose v.’ Goouoo Doss 
Cruckerbutty, 16 W.R. 198. [R..23 B 
122 .] 

(2)— to mere dignity—Suit to vindi¬ 
cate right — Maintainability. — A suit to vindi¬ 
cate pUintiCf's right, not to any office, but to a 
mere dignity unconnected with any fees, profit^ 
or emoluments, is not maiptainable. i3 M.I, 
A. 198. F) Accordingly a suit by a Lingayet 
for a doolaratiqu of his right to take a cupola 
to a Lingayet temple and to pjace it upon the 
oar of the idol.apdto take a ngndicola {haup- 
bop) with tom*toma from bi^ bouse to the 
temple, and to offer, the first oocpauut to tjap 
i8.ol at the annual festival held ip honour of % 
certain Lingayet saint, wa? held not to faU. 
within fcfic cognizance of a Oivjl Coqrt,. SaN,- 
GAPA 6tn BASLINQAPA v. GaNGAPA lit% 


Right of continued, 

-18.—Dignitiee—continued. 

NlBANAJPA.2B.4a6. [F.,6 B, ll^, laB.asS* 

91 ; R,. 14 B. 25. il M.L.J. 216,‘3 
N.L.B. 131, 33 B. 278=^41 Bpm,. L.KT'SS.] 

(3) —Suif for declaration of rights of mere 

digntty, not cognisable by CivU Courts.- Plajut- 
iffs 19 thip case sued for a deolara'^i^n of their 
right to take their bullock $rst in the procession 
of the Pota day in alternate years. The lower 
Courts entertained the suit and decreed for the 
plaintiffs on the ground that the right claimed 
was flLOt pne relat^ing to a mere digiiity so as to 
be beyond the jurisdi^iop LW CJon 5 ,ts, 

bpt rented to an office and anji the 

annual procession of the bullocks pn Ppla day 
was the most prominent non-ompial rge'o^i- 
tiqn of thp plaintiffs* status as vamndars iin th^ 
village. The High Court, however, hel4 that 
the suit was not maintainable because it was 
one to establish a mere dignity unconnected 
with any fees or profits and that even the fact 
that such dignity was connected with an office 
could not make any difference. Civil Courts are 
not to be permitted to involve themselves in the 
determination of trivial questioiisof dignity aod 
privilege, which would be much better left to 
the decision of the society in which thev arise. 
RamAv. 8 HIVRAM. 6 B. 116. [F.. 3NL.R. 
131 ; R., 10 B. 283, 14 B. 25. 88 B, 278-11 
Bom. L. R. 58-1 Ind. Cas. 331; D., 11 M. 
450.] 

(4) “C/tie/ pritfsfs of different sects —ZXspMffl 

relating to adavipalki right, whether within jufr 
isdiefton cf Cimf Courts—. 4 cfto>ti/piamfaina 6 l 0 
for damages and injunction.—~The appellant, as 
the chief p^i 6 ^t of the 8 martha sect of Brah¬ 
mans. claimed, under a grant from the supreme 
power of the State, the privilege of ndavipa/ki, 
i.e., of being carried on solemn ceremonial occa¬ 
sions and processions in a palanquin borne cross- 
ways so that the poles traversed the line of march. 
Thtj respondent who W48 the chief priest of 
Liogayats claimed Iho like privilege. And on 
his exercising tbe same at a religious festival at 
Hoobli in Bombay, plaintiff-appellant filed this 
plaint in the Ziilah Court asserting bis own 
right, complaining of ihe usurpation by tUe 
respondent, claiming damages, and praying for 
an order in the nature of an injunction that, in 
future, the re^^pondont should not be carried 
crossways in a palanquin. On appeal, it was 
pressed for the respondent that the Judicial 
Committoo should take upon itself to decide 
that the aoiion was not maintainable, andt on 
that ground^ should affirm the judgment of the 
lower Courts, whatever mUoarriigesifieramight 
have been in the conjiuot of the suit; but euch 
ground of objection not having beei^ takeif^ 
before and considered by the Judges below, 
the Committee refused to give effMt to it. 
Tfie Committee, however, observed i^at the 
right in question, namely, that of adampoZ^i, 
was one pf a substantial nature and oquld not 
bo treated with levity, being ql dja- 

tinotion oonfmjeed by, the sovereign auffioiity 
aqd hignly valued, in tl^e East, but Iteld 

'• a**. ^ » t.« ♦' 
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-15.— Tiigaitiea—concluded, 

for the above reasons, they could not adyise 
th^t the judgment ^hould be afiBrmqd. The 
evidence actually adduced in the Zillah Court 
was insufficient to establish the right of the 
appellant or to, negative that of the respondent. 
The case was therefore remitted to the Sudder 
Dewanny Adawlut for a new trial. Their 
I^ordships directed that the judges of the 
Court will, in the first instance, consider 
wliether the action was mainfainable at all, 
apd that, if their opinion should be in the 
affirmative, the Judges should use the neces¬ 
sary means for having witnesses of high rank, 
w^p would object to taking an oath, examined 
without oath according to the regulation in 
force upon that subject and having the 
interrogatories so framed as to elicit the truth 
frpm them without offending their digoity. 

SUNKUR BHARTI SWAMI V. SiDHA 
LinGAYAH CHARANTI, 6 W.R. P.C.. 39-3 
M.I.A. 198 = 1 Suther. 112 = 1 Sar. 266. 

2 B. 470. 6 B. 116; 7 M. 91; i?., 2 B. 

176, 3-:J B 278 = 11 Bom. D R. 63.] 

(5 )—Jurisdiction of Civil Courts—Questions 
as to dignity and privilege—Suit for right to 
mans, if maintainable, and for injunction .— 
The Civil Courts ought not to be involved in 
the determination of trivial questions of 
dignity and privilege, although connected 
with an office. In the present suit, the 
plaintiffs and the defendants as membersof the 
family of Gauvkars claimed to be entitled to 
certain mans, consisting of the right to be the 
first to worship the deity oo certain occasions 
and to receive gifts of rice, coooanut and vida 
and yenjson made by the priest on certain 
r^igiou3 ceremonies and other occasions. The 
plaintiff being obstructed by the defendants in 
the enjoyment of the mans, sued for a perpetual 
injunction against the defendants. Held that 
the suit was not maintainable, as the mans 
were mere dignities to which no profits or 
eii^oluments were attached. The trifling gifts 
made by the priest, of rice, a cacoanut and 
Vida on the occasion of worshipping the deity 
and of a piece of venison on other occasions, 
•cpuld not be regarded as emoluments, being 
merely symbols of recognition of and macks of 
respect to, the holders of the mans. NaRAYAN 
VlTHE PARAB V. KRISHNAJI SADASHIV. 10 B. 
233. [fi., 14 B. 25, 21 C. 463, 11 M.L.J. 215. 

3 N.D.R. 131, 7 A.D.J. 529 ; D., 11 M. 450, 
13 B. 648, 13 B. 429, 17 C. 906.] 

(6j —Suits for precedence at religious festival 
““Cause of action. —A suit will not lie for a 
mere honour or digoity not conferred by the 
^>ng. KARAPPA V, KOLANDHAYAN, 7 M. 

[R . 23 B. 122, 11 M.L.J. 215 ; D., 11 
M. 450.] 

-16.—EfidowmentB. Suits relating to. 

See Civ. Pro. Code, 1903, s. 92. 

(1)— Idols, Suits concerning—Mahant Mort^ 
—Suit to redeem by the MahanCs successor. 

0. VIII—118 
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16.—Endowments, Suita relating to—c£d. 

“G was a Mahant of an order of Bairagis and 
in that capacity was trustee and manager of 
certain temples at Ajodhia. He dedicated a 
large portion of his property to the temples: 
and by a tamliknama provided : “During my 
life-tijnq I shall myself manage and deal with 
ail these villages as a trustee and manager — 
after my death one Bishambbar Das, my 
disciple, shall be trustee and manager.” G 
during bis life-time lent to the defendant 
Re. 19,000 (from the charity funds) on two 
mortgage hoods. G died in'1892. The plain¬ 
tiff, Bishambbar Das. who succeeded D to the 
Mi^hantsbip, sued the defendj^nt .to recover the 
amount due under two mortgages executed by 
him. The defendant denied plaintiff’s title to 
sue upon the mortgages: Held, that as the 
plaintiff was appointed by G to succeed, and 
did in fact succeed, him as trustee and 
manager of the temple property under the 
tarnlilcnama, he was, as such trustee and 
manager, entitled to maintain the suits and to 
recover the moneys due by the defendant to 
the trust estate under the mortgages. MahANT 

Bishambbar v. Thakur Drigbijai. 7 Bom. 
L R. 869 = 9 C W.N. 914 = 2 C.L J. 182 = 8 O.C, 
297, P.C. = 27 A. 581=15 M.L.J. 323 = 32 I.A. 
172 = 8 Sar. 849, 

(2) — Idols—Right to deal with —Civil Court. 

—Hindu idols are property, in the eye of law, 
and the right to deal with such property must, 
in the event of disputes arising, be determined 
by a Civil Court. SUBBARAYA v. CHEDCAPPA, 
4M- 315. [ft., 11 M.L.J. 215, 30 M. 158 = 

17 M L J. 1 = 2 M L.T. 69,] 

(3) — Holder of inam for offering food to idol — 
Suit for damages for omission to make offering 
— Whether could be maintained by temple 
servant .—Plaintiff, a temple servant^ claimed 
damages from the defendant on account of his 
omission to offer food to the idol, which be 
was bound to do as Che holder of an mam for 
the purpose, and the consequent loss by the 
plaintiff of the perquisites which be would 
otherwise have receivtd. He was held to be 
not entitled to maintain t-uch a suit. The 
defendants’ obligation, if any, was towards the 
idol. He was under no direct legal obligation 
to the plaioiiff or to any similar other temple 
servant ; and though the result of the defend¬ 
ant’s omi'Sion to supply food lo the idol 
might involve loss to the plaintiff, it would be 
damnum absque injuria not giving plaintiff 

any cause of action. Dhadphale v. Gurav 
6 B. 122. [R., 12 B. 247, 27 M. 435 = 14 

M.L.J. 105 3 

Joint right to profits from idol ~ Enjoy- 
ment in rotation—Prayer by one %mriy to re¬ 
move idol to her pin a, when can be granted .— 

In this case the lower appellate Court had 
decreed the plaintiff’s right to take an idol, in 
which she had an interest jointly with others 
to her own bouse, for the period for which she 
was entitled to the profits from that idol. The 
defendant urged that the idol had always 
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16.—Endowments, Suits relating to—cid. 

remained in the temple, which was his (defend¬ 
ant s) property. It appeared that the defend¬ 
ant was caking advantage of his being the sole 
proprietor of the temple tn obstruct the use 
and worship of it by' the plaintiff, and the 
plaintiff, therefore, claimed a separation ol the 
rights which she had, up to the time, enjoyed 
jointly with defendant, and the right of re¬ 
moval of the idol to her own house on rotation. 
The Judge had therefore Tightly ordered the 
separation and removal sought by the plaintiff, 
the more so, as the defendant had been the 
cause of the plaintiff's requiring the same. 

Dwarkanath Roy v. Jannobeb Chowdh- 
BAIN, 4 W.R. 79. 

(5)— Public charitable or religious institution^ 
trust not necessary under Hindu Law for pur- 
pose of creating—-Oiferings at idoVs shrine, 
recipients of, responsible as trustees—Property 
belonging to idol, liability of persons in charge 
—Trust for Hindu idol and temple-Trust ""for 
public charitable purposes - Civ. Pro, Code, 
S’ 639-—Plaintiffs came forward in the charac¬ 
ter of relators as persons interested in the reli¬ 
gious foundation of the temple at Dakor, 
praying that the Court will mako the defend¬ 
ants, as recipients of the oSecings at the idol’s 
shrine, accountable, as trustees, for the right 
disposal of the property so acquired. Plaintiffs 
alleged that the income of the temple was 
being wrongly and unduly appropriated by the 
defendmts (styled shevaks or ministers) to 
their personal purposes, and sought for the 
appointment of a receiver for the exaction from 
the defendants of accounts of management, for 
the delivery up by them of all property apper¬ 
taining to the temple and for the construction 
of a scheme of fuiure management. The suit 
was rejected by the lower Court on the ground 
that the plaintiffs bad no direct intetest in tbe 
charity so as to entitle them to sue under s. 639 
of the Civ. Pro. Code. This decision was 
reversed by the High Court which held that 
the plaintiffs who were priests taking part in 
the worship at tbe temple were persons directly 
interested io its duo performance and its main¬ 
tenance. Th< y were clearly among those who 
would be lienofited by the execution of the 
trust, if there was one. They had thus an 
undeniable locus standi as relators enabling 
them to maintain the suit. Questions also 
arose whether the defendants, theslirvaAs, took 
the pioperty and the revenue from tbe offerings 
to the idol, as their own. without any trust or 
annexed duty, or, whether, if they enjoyed by 
a kind of agency or representation of the idol 
conceived as a personality, they bad to fulfil 
any obligation owed by them to such ideal per¬ 
son, the deity. that, though the defend¬ 

ants might not have consciously accepted any 
trust, they were yet liable as trustees, and re¬ 
medy could be sought against them for malad¬ 
ministration by a suit open to any one interested. 
The Hindu Law recognizes not only oorporate 
bodies with rights of corporation vested in them 
apart from their individual members, but also 
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judicial persons or subjeots called foundations^ 
According to tbe Hindu Law, a Hindu desir¬ 
ing to establish a religious or charitable insti- ‘ 
tulion may do ao by merely expressing his par- ' 
pose and endowing the institution leaving it to- 
the Ruler to give effect to the bounty, and a 
trust is not required for this purpose as it is by 
the English law. Apart from the creation or’ 
acceptance of any trust, therefore, those who ’ 
take charge of gifts made to a religious or 
charitable institution, incur a legal responsibi- * 
lity for their due application to the purposes of 
the institution. The High Court, in the result, 
decreed for the plaintiffs directing (1) that thd 
District Judge should take steps either by ap¬ 
pointing a receiver or otherwise for guarding 
the property nf the temple without disturbance 
of its services, (2) that he should take an ac¬ 
count of the property and of tbe receipts and 
disbursements, (3) that he should make ihe re¬ 
quisite orders for recovering property misappro¬ 
priated and sums due to the foundations as well 
from others as from tbe shevaks or any of them 
and (4) that be should draw up a scheme 
for the future management of the temple and 
its funds, giving due consideration to tbe estab¬ 
lished practice of the institution and to the poai-- 
tion of the shevaks and of other persons connect* 
ed with it. The question of tbe jurisdiction of, 
the Civil Court in matters of the nature involv¬ 
ed in this suit had to be discussed, and it was 
held that tbe re]igif>D of the Hindu p pulation 
being jurally allowed, the duties and services 
connected with it must be deemed objects of 
public concern, and, at least as to their physi¬ 
cal and secular elements, enforceable like other 
obligations. MaNOHAR GANESH TaMBEKAR 
V. LAKSHMIRAM Govindram. 12 B. 247. 
[F.. 33 B. 387*11 B.L.R. 389; Apyr„ 16 

B, 309, 16 B. 625. 23 C. 645, 24 C. 418, 26 

C. 112; R., 11 A. 18*9 A W N 276, 23 B. 
659, 28 B. 216, 27 M 435 = 14 M.LJ. 106, 
2 C.L J. 460 ; R., 8 Bom. L. R. 766, 37 0. 
128 = 100.L.J. 355 = 14 0 W.N. 18 ; D., 83 
75=19 M.L.J. 651 = 6 M.L.T. 199.] 

(6) —Siiit by worshippers (o set aside mortgage 
of property of shrine^Person interested^ CiVi 
Pro Code, 1862, s. 30. — A suit will lie by wor¬ 
shippers at a shrine (Bbabras of Jagraon) to 
have a mortgage by the manager of the property 
belonging to it set aside, as the former have an 
interest in seeing that suoh property which 
ought to be used for its due up-keep is not di¬ 
verted to private objeots; and a public adver¬ 
tisement under 3 . 30 of the Civ. Pro. Coder 
should he put out to notify the other interested 
parties so as to prevent defendant from being 
harasiied by a succe^^sion ol suits by different 
worshippers in case of failure of tbe plaintiffs'^ 

suit. Ram Partab v, Kalu Mal, 27 P.R. 
1885. (75 P.R. 1884. Appl, ; 6 A, 284. D.> 
t^'.. 94 P.R. 1885 : R., 9 P.R. 1904.] 

p 9 * 

(7) S. 539. Civ, Pro, Code (1882), scope . 0 / 

Interest required to enable person suing under 

8. 639 wttsf bs sansfim; and musf nof be a merit 
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contingency—Possibility of interest or possibility 
of sucx-essxon oxdy—Act XX of 1863 —There is 
no rea»ou to suppose that the Indian Degisla- 
ture under a. 5y^^, Civ Pro. Code, intended to 
provide for a non contentious case, leaving con¬ 
tentious cases wholly unprovided for. If s. 539 
were restricted to non-contentious cases, a 
large number of trusts of a public, charitable 
and religious nature, not covered by Act XX of 
1863, would be left wholly unprovided for. So, 
s. 539 applies not only to non-contentious cases 
but also to contentious cases. (12 C. 546, Appr.) 
The mere possibility of an interest or tbe mere 
possioility of succession to the Managership of 
certain trust properties, with regard to which 
the suit is instituted, does not and cannot give 
a right to sue for those properties under s. 539. 
The interest for enabling a person to bring a 
suit under that section must be an existing 
one. and not a mere contingency. MOHIUDDIN 
V. SAIYIDUDDIN. 20 C. 810. [F.. 20 A. 46= 17 
A.W.N. 210, 24 O. 418. 2 C D.J. 431: fl., 17 
M. 462, E.B.. 21B. 48. 2C.L.J. 460. 6 A.L.J. 
632.] 

i8)— Act XX of 1S63 [ReUgious Endowments), 
s. 14, ‘ misfeasance and oreach of trust' mean‘ 
ing of in — Duty of tnistee to lUilize voluxitary 
contributions—Suit for breach and neglect of 
duty, maintainable by persons interested, —In 
the caseof religious institutions such as tem¬ 
ples, even in the ab.senco of any special endow¬ 
ments as such, it is part of the proper functions 
of tbe trustees thereof to receive and utilize 
voluntary contributions made towards proces¬ 
sional or other religious worship and like pur¬ 
poses in the institution. It is the trustee’s 
duty to accept such contributioos, and apply 
them for the soecified purpose, unless there are 
proper grounds for rejecting such offers. If, 
therefore, the trustee irom corrupt or improper 
motives refuses to allow voluntary contributions 
offered for purposes not inconsistent witb the 
principles, rules, or usage? of the institution to 
be applied for those purposes, persons interest¬ 
ed in the institution will have the right to 
proceed against tbe trustee. The words ‘‘any 
misfeasance or breach of trust, etc. ” in s-14 of 
tiho Religious Endowments Act ought not to be 
consirued otherwise than in its ordinary sense, 
and they unquestionably cover any misfeasance, 
breach of trust, or neglect of duty with refer¬ 
ence to the trust. Also, though Courts cannot 
be called upon to decide questions of ricuat and 
worship uoourjected with civil rights, it is 
perfeotiy competent to them to adjudicate upon 
such questions also when the adjudication is 
necessary for tbe determination of civil rights. 
ElaTALWAR REDDJAR V, NaMBBRUMAIj 
Chettiar, 23 M 298 = 10 M.L.J. 66. [iJ., 15 
M.L.J. 463, .30 M. 168 = 17 M.L.J. 1 = 2 M.D. 
T. 69, 2 M.D.T. 94.] 

(9)— Civil Procedure Code, s. 539 Suit to 
remove a trustee. — A suit to remove a trustee to 
a charitable trust does not lie under s. 539 of the 
Code of Civil Procedure. Per Shephard, J. 
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The language cf s. 539, Civ. Pro. Code, is in 
part borrowed from the Statute of George III 
known a.‘^ Sir Samuel RomiJly’s Act and the 
decisions upon it are in a measure reproduced in 
the section of the Code, S. 539 must be con¬ 
strued in the light of tbe decisions on that 
statute, so far as they are applicable to the lan¬ 
guage of the section, and the statute having 
been from tho first held to be inappiica* le to 
cases in which the hostile removal of a trustee 
is required, s, 539 is likewise inapplicable to 
such cases. RANGAS4WI NAICKEN v. VarA- 
DAPANaicKEN, 17 M.462. F.B. (12M. 157. F.y 
[Diss. 24 C 418, 20 A. 46, 21 A. 200, 5 O. C. 110, 
2C. L. J. 431, 2C.L.J. 460; R , 21 M. 406, 
23 M. 28 = 7 M.LJ. 281. 9 M L J. 93, 33 C. 
789 = 10 O.VV.N. 581.j 

(JOl— Act XX of 1863—tS. li--Removai of trus¬ 
tee, —The terms of p. 14 of Act XX of 1863 
(Religious Endowmef.tii Act) are so general as to 
empower any person, interested in a lempleetc., 
to sue the trustee, manager or puperioteudent 
or the members of a committee appointed under 
tbe Act for misfeasance. [Diss., 19 C. 275.J 
Darga is a religious instil ution wiihin tbe mean- 
niug of the Act. S. 14 of the Act empowers the 
Civil Ciurt to remove tcusiets for misfea- 
.sance, breach of trustor neglect of duty, though 
they be hereditary trustee^. FaKURUDIN 
SAHIB V. ACKENI SAHIB. 2 M. 197. [F., 34 C. 
587 ; R., 17 M. 95, 26 M. 166.] 

(11)— Jurtsdiclicn— Civil Counts — Wrongful 
alienation of temple property—Suit by tuoi ship¬ 
pers to set aside, —The plaintiffs who sued, .as 
residents in tho Mohulla in which the temple 
in dispute was situate, and, as supporters cf 
tbe worship, to set aside a sale executed by the 
defendants of a certain bouse foimmg a portion 
of tbe premises of the temple w^re entitled to 
a decree. Held that tbe allegations in the 
plaintsbowed that the plaintiffs sued as per¬ 
sons interested in the maintenance of tbe tem¬ 
ple and its worship, and that, being so benefi¬ 
cially interested, there was no reason for bold¬ 
ing that a suit not relating to property which 
could have erme un^er 'he contrid of Govern¬ 
ment under Reg. XIX of iSlOaod Act XX 
of 1863, must be brought undt-r the provisions 
of tbe latter Act ; or that, apart from that 
Act, the plaintiff? could have no right to sue 
to set .aside the injproper alien.ation of the 
temple property. SUKH RAiSr v. SUNDARMAIj, 

75 P.R. 1884. (81 P.R. 1869, Cited) [R., 27 
P.R. 1885, 95 P.R. 1900 = 6 P.L.B, i90l.] 

(1*2)— Religious Endowments Act (XX of 
1863), s. 12-Suit by the dhaimakartha of a 
temple to recover possession of a temple property, 

—S. 12 of Act XX of 1863 relates only to tbe 
rents of property transferred by tbe Board of 
Revenue or local Agents of Government to the 
Committee of a religious endowment. The 
right to bring suits for the recovery of the 
property of a religious or charitable institution 
is vested, as an ordinary incident of his office. 
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in the Trustee or Manager of suoh institutiorj, 
i^ole.'S be is precluded^ by any special law. 
from exercising it. Inhere is nothing in the 
Act to take a way such right from the Trustee 
appointed by the Committee. SaNKRA MURTHI 

Mudaliar V. Chidambara Nadan, 17 M. 

143. 

(13)—Saif to recover property as aebayet— 
Statements made by ancestors of parties, evi- 
dentiary valui of. Plaintiffs sued to recover 
property claiming as act)ayet^ lately in posses¬ 
sion ^nd wrongfully ousted therefrom by 

defendant. Certain statements n^adt^ by, ^he 

ancestors of the plaintifis and by the ancestors 
of r^rtaiu of the defendants on a previous oc¬ 
casion were taken into consideretion by the 
Lower Appellate Court, which, thereon came to, 
a conclusion adverse to the plaintiffs. Plaint-' 
iffs on special appeal contended that they had 
a right in law to recover possession assuming 
only that they had previously been in possession 
in the capacity of sebayets. Held that possession 
and user in the apparent capacity of sebayet 
mighty if uo rebutted by any other evidence at 
all, be sufficient as evidence of title to make 
out a prima facie case in favour of the plaintiffs. 
In the present case, however, the Lower Appel¬ 
late Court had congidored the statements of the 
^ ancestors as affording evidence over-balancing 
the priwia/acie case, and if those statements 
were made by the plaintiff’s and the defondant’a 
ancestors, they were indubitably receivable as 
evidence in the suit. NUND PanDAH v 

Gyadhur, 10 W.R. 89, 

(14) —Alienation of devasom property by 
trustee Suit to set aside alienation successor. 
—Where property is dedicated to religious pur¬ 
poses, it is, as a general rule, inalienable, and 
although, for some purposes, the manager or 
trustee, lor the time being, represents the 
estate, his successor in office may recover, for 
the trust, property improperly alienated by 
him. He may insist on the restoration of the 
pijoperty to its intended uses. VedaPURATTI 
V. VaEL^BHA. 13 M. 402. (12 M. 387. Dist ) 
[i2., 6M.L.J. 270.J 

(15) —Civ. Pro. Coae, s. 539—Suif to enforce 
performance of duties conencted loith sAritw— 
Suit maintxinable only in District Court — 
Necessity of Advocate-General*s consent in writ- 
ing.- Thisauitin which the plaintiff sought for 
an injunction to enforce the defendants to 
perform their d uties coonooted with the worship 
at a shrine and the revenues arising from 
^erings made by worshippers as it was hold to 
be a case contemplated by s. 539 of the Civ. 
Pro. Code, the trust for a Hindu idol and 
temple having to be regarded as ono '‘oroated 
for a public charitable purpose.*’ The Court 
of the Subordinate Judge in which the suit was 
instituted had no jurisdiction in the case. 
The suit was not one that could be instituted 
in a Court inferior to the District Court, nor 
was it conapetont to the plaintiff to bring the 
■Suit by himself or without the consent, in 


Right of Suit —oontinued. 

• , I 

- 18 .-Ep,dowine!iU,S,alUr(jl^^^^ 

writing, of the Advocate-General. Manohab 
V. KESHAVAEAM, 12 Nate = P.J. llrl 

292. [iJ., 6 B. 42 ^ ^ t t Aer* ' w 

14C.W.N. 18. 10 


I, ap.L.L A^O/ ST O.l&i' 

O.L.J. 395.J ’ - 


(16)—Civ. Pro. Code, s. 639—Suit for decla¬ 
ration of land as endowed property and for ^re- 
moval of trespasser, not a suit falling within 
3. 539.—Where the plaintiffs asked for deol^ra- 
tioQ that the land in question was endows 
property, for the appointment of a mutawatti 
of the property with a scheme framed for its 
management, and for ejectment of the defen¬ 
dant from the land, such suit was held not to 
come within the purview of s. 589 of the Oiv. 
Pro, Code. That section contemplates the 
existence of an express or constructive trust 
created for public, charitable, orreligious pur¬ 
pose, whereas in this caseit was merely alleged 
that certain land was endowed property from 
which it was sought to eject the defendant, 
and there was no allegation of any express or 
constructive trust in favour of any one. The 
section cannot cover the case of endowed pro¬ 
perty from which it is sought merely to remove 
a trespasser. MuhamMAD ABDULLAH KHAN 
V. Kallu. 21 A. 187= A. W N. 1899,18 (8 B. 
365, 16 M. Sl.H.i [P„ 33 0. 789 = 10 G.W.N. 
581; iJ.,2C.L.J, 431.] 


(17 )—Enforcement of religious or charitable 
trusts—Testator*srepresentatives tvif A no personal 
interest therein —Securtfp for costs in sucA a 
suit—Decree for account in s«cA suit—Dtsfinol 
breach of trust .—A testator’s representatives, 
who are not personally interested in the religi¬ 
ous or charitable trusts created by him, may 
institute proceedings for the rectification of 
abuses in the trusts, as there is no offioer in 
India corresponding to the Attorney-General 
in England, by whose information at the rela¬ 
tion of some private individual they are enforced 
there. Suoh a suit by the testator’s represen¬ 
tatives cannot be admitted except on sufficient 
security for costs being given. To entitle the 
plaintiffs in suoh a suit to a decree lor an ao- 
oount, there must be a substantive allegation 
of what must be a distinct breach of trust and 
it is not sufficient to make out a case of mere 
suspioioD or to rely upon pirtioular passages in 
the defendant’s written statement. BbOJO 

MOHUN Doss v. HUROO LALL DOSS, 9 C, 
700. 


(18)—Proper/p dedicated to reltptous pur¬ 
poses—Restraint, of use for othetj purposes^ 
Right of suit-T'VfhQxo the defendant used for 
the purpose of landing goods oertain buildings, 
whloh were erected by the plaintiff's father, lor 
the. removal of the bodies of Hindus just befope 
death and for the, peilormance ot,certain rcligip 

ous oeremoniea, held, the plaintiff eotitlnd 
to sue to restrain the defeodent froqi.eo using 
them, certainlv if the grantor’s intention was 
to create a right of easement in favour of the 
Hindu community, and-probably even if-then 
was an intention to transfer the dwnenihip 

r ' t f- ^ 

\ % 0 iV -s ^ 
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therein to the community, in the apparent 
absence of any sevait or trustee, Jaggamoni 
DASIv. NiLMONI GHOSAL. 9 0.75 = 11 O.L.R. 
502. [R,,SSC. 1290=:4 C.L.J. 343 = 10 C.W. 
N. 1044; D., 27 C. 793.] 

(19)— Removal of worshipped property from 
temple—Suit for injunction against manager .— 
Where a sacred book was kepc in a temple and 
worshipped by the votaries with great venera¬ 
tion, a suit would lie at the instance of 
worshippers for an injunction against its 
removal to any other place as against the 
Superintendent of the temple. DHURflUM 
SINGH v. Kissln Singh, 7 C, 767 = 9 C.L.R. 
410. [12., 12 B. 247, 17 M.L.J. 1 = 2 M.L.T. 
69 = 30 M. 158.] 

{20j— Endowment — Sale — Purchaser. — Tbo 
plaintiff was one of the two widows ol the eldest 
of the three sons of the deceased ancestor who 
created charges on his estate for the worship 
of idols and for certain other religious cere¬ 
monies. After the death of bis ancestor, the 
share of the husband of the plaintiff was sold 
for his debts without notice of these incum¬ 
brances. The plaintiff brought a suit for the 
management of the eDdowm<=^nts. Subsequent 
to this but prior to the sale of the share of the 
youngest brother, without disclosure of these 
charges, a trustee for one of the endowments 
obtained a decree that one-third of the expenses 
allowed for the service of the idols was a charge 
on the share to be sold. Held that if the plain¬ 
tiff was entitled to act as the shebait as vbe 
widow of the eldest son, she could not usurp 
the claim of her co wife, but could only ask 
to be shebait to the extent of one-sixth of the 
^tate of her father-in-law. ' Held also that the 
purchaser of the rights and interests of her 
husband was not bound by a decree to which 
he was no party. KHEMUNKERY DOSSEE v. 
JUGGUT CHUNDER SHOWE, 1 W.R. 357. 

(21) — 5. 11— Suits cognizable bp Civil Court 
—Suit to enforce right oj worship in a lemvie 
Right to make offerings at a particular place — 
Right to require idol to be stopped in front of 
plaintiff^s house — Plaint— Amendment. —The 
right to worship in a temple is enforceable in a 
Civil Court, but that rigbt can be exercised 
only during hours of public worship. Where 
the plaintiff in his suit merely alleges an 
immemorial custom to make offerings to an idol 
at a particular place, but does not prove that he 
has acquired any right thereunder, no relief can 
he given to him in respect of such a claim_ 
The plaintiff, in such a case, may be permitted 
to amend the olaint by inserting the necessarj 
averments. The right to enforce the stopping 
of an idol in front of a person’s house is not 
part of the right of worship by a member of the 
community for whose benefit the temple has 
been dedicated, and such a right is not cogni¬ 
zable by the Civil Courts, SrI KRISHNA- 
swAHi Iyengar v rangaswami Iyengar, 
s Ind. Cas. 76 = 19 M.L.J. 743 = 7 M.L T. 248. 
(irM;L.J 215 , 6 M. 151 , B.\ 15 M.L J. 45a, 

Expl.) 
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(22) — Will by Ehaleefa ol endowment — 
Appointment of successor—Interference by com- 
mxttee—Legaliiy of—Act XX of 1863.—The 
Khaleefa of an endowment made a will appoint¬ 
ing a successor according to old legal usage. 
The document was declared to be null and void 
by the members ol the committee appointed 
under Act XX of 1863 to whom a copy of this 
document was sent for tbeir information. The 

I Khaleefa brought a suit to prevent the cem- 
I mittee from illegal interference and to reverse 
their order respecting the will. Held that, as 
they had in DO way obstructed orhindered him, 
the mere opinion of tbo committee could not 
affect the validity of his act nor could it form 
the bisisof a suit, and tbeir so-called order 
I being an expression of opinion in answer to his 
communication, was not of a kind to be revers¬ 
ed bv suit. Hakeem Hlsan-ood-dben 
i Khan v. khaleefa Unvvar-ool-lah, 2 
N.W.P. 400. 

(23) — Habitual worshipper — Trespasser — 
Right to sue.—Every Mabomedan who has a 
right to use a mosque is competent to maintain 
a suit against any one interfering with the 

I exercise of his right or committing an inj'ury 
upon property devoted to the support of the 
I mosque. MUHAMMAD UMAR v. RaM CHAND 

87 P R. 1892. 

See ACT XX OF 1863, s. 2, 14 M. 1. 

See Act XX OF 1863, s. 14, 9 C. 133 = 11 
L.R. 333. 

Suit between private individuals claiming to 
be MuttuwalUs — Wakf property—Necessity for 
sanction of Advocate-Genera!—Maintainability 
of suit—See CiV. Pro. CODE, 1908, ss. 92 and 
93. 9 C.W.N. 36J =32C. 273. 

See Civ, Pro. Code, 1908, o. I, r. 8 (i), 

21 M. 10. 

Endowed property—Cause of action during 
Shebaits minority—Limitation — SrC LIMITA¬ 
TION ACT, 1908, ss. 6,8. 32 C. 129. F.C. =31 I. 

A, 203 = 8 C.W.N. 809 = 7 Bom.L.R. 765 = 1 A. 
L.J. 585. 

See RELIGIOUS ENDOWMENT, 22 M. 117, 

■ 17.—Enhancement of Rent. 

See Enhancement op rent. 

See RIGHT OF SUIT — LANDLORD AND 
TENANT, SUITS CONCERNING. 

-18.—Execution of Decree. 

Sec CIV. PRO. Code, 1908, O. XXI. 

Sec Execution of decree. 

{!)—Attachment of properly—Dismissal of 
claim for default—Suit to establish right—Suit 
for damages for wrongful attachment — Civ. Pro, 
Cotie, 1877, ss. 278, 283. —Where an objection 
under s. 278 of tbe Civ. Pro. Code, to the 
attachment of property in execution of a decree, 
on the ground that such property belongs to 
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the objector and not to the j ids^cnant-debtor, is 
struck off for want of prosejution, such order is 
not connlu^ivo as regards the right of the 
objector to the property claimed by him, with¬ 
in the motniog of s. 2S3 of the Giv. Pro. Code. 
Orders having such conclusive effejt are only 
those passed under 9 . 2^3 after an iavestigatioa 
of the cUim preferred. Therefore, a person 
whose claim has been dismissed for default can 
sue the decree hoi lor (or d tmages for wrongful 
attachmout of his pr.'perty. without suing to 

establish the right which he claimed to such 
property. K VLLU Mal v. BROWN, 3 A. SOI 
[F., 1 O.W.N 24. 13C.P.LR. 69. 87 P.R. 
1904; Aopr., L.B R. 1893-1900, 231 ; Apol., 6 
C.L.J, 362; Discussed, 19 A. 253, F.B.; R,, 62 
P.R. 1894.] 

(2)—Ciu. Pro. Code, 1882, ss. 244. 278 — 
Attachmmt of trust-property under personal 
decree against trustee—Order onclaim presented 
by trustee — Appeal. —When a person against 
whom th?r 9 is a personal decree claims pro¬ 
perty which his been attached under such 
decree, on the ground that he holds it as trus¬ 
tee for persons not parties to the suit, such 
claim falls undor s. 278 and not under s. 244 
of the Civ. Pro Code, and no appeal lies against 
any ord» r passed on such claim by the Court 
executing the decree. The suit not having 
been broughi; nor the decree passed, against 
such p 0 r>on in his persona, as trustee, hois, as 
such trustee (in which capacity he m.ikes the 
claim to the attached property) not a party to 
the suit. If the decree had been passed against 
the judgment-debtor, as trustee, or he had 
been sued as such, the case would be different 
Ramanathan CHETTIAR V. LevvaiMara- 
KAYAR. 23 M. 199. F.B. ==10 M.L.J. 64, 
[F., 10 M C.J. 85; R , 31 M.125= 18 M.L j! 
21 = 3 M.L T. 325 ; D., 30 M. 215 = 17 M.L J 
377 = 2 M.L. T. 31, 8 C.L.J, 20.] 

(3) —Oil). Pro, Code, ss. 280 to 23S-Suit by 
judgment debtor to establish title to property 
the subject matter of claim in execution proceed¬ 
ings “Limitation, —A judgmeut debtor is not 
necessarily a party to an investigation under 
0 . 278, Civ. Pro. Code, so as to preclude his 
instituting a suit, after the lapse of one ye^r 
from the date of the order referral to in s. 283 
of the Code, to establish his title to the pro¬ 
perty, which has been the subject-matter of a 
claim in execution proceedings. Khrdar 

Nath Chatterjee v. Rakhal Das Chat- 

TERJEE. 15 C. 674. [F.. 3 O-L.J. 381; R., 13 
M. 366,17 B- 629, U B.R. 1892—1896. Vol. II, 
458, 22 B. 875, 25 M. 721 = 12 M L J. 411,] 

(4) — Sale of mortgaged property in execution 
of money decree-^Purchaser of mortgagor's 
equity of redemption, order rejecting claim pre¬ 
ferred by-Suit by purchaser to establish title — 
Limitation. -' Vf hare an unsuccessful claimant 
under 3 . 246 of the Civ. Pro. Code of 1859, or 
the corresponding sections of the Code of 1882, 
fails to assert his title to the property within 
one year from the date of the order against 
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him in the summary proceedings, he is pre¬ 
cluded from asserting it against the auction- 
purchaser, whether as plaintiff or as defendant. 
In the present .suit, the plaintiff was held to 
rightly claim that the defendants, the pur¬ 
chasers of the equity of redemption from the 
mortgagor, could not rest their right to pos¬ 
session on their purchase, their title as such 
purchasers not having be^n established by a 
suit within one year from the data of the order 
disallowing their objection to the attachment 
of the property. Though such order was con- 
elusive as against the defendant’s claim to the 
equity of redemption, it was held that it would 
be contrary to equity, justice and good con- 
scieuoa ware the Court to assist the plaintiff in 
obtaining possession without paying to the 
defendants what they might have paid to the 
mortgagee of the property for freeing the same 
from incumbrance and recovering p'issession, 

Nilo Pandurang V. Hama Patloji, 9 B. 
39. [/lppr.,14B 372 ; ft., 14 B. 222, 7 O.p! 

L.R. 3. 22 B. 640; D., 20 B. 270. 1 C.W.N. 
701.] 

(5 |—Hindu laio—Decree against father — 
Execution against f imily properiy—Sons* in- 
tervention and rpUase of their shares—Suit to 
contest release. —Wuoro the property belonging 
to an undivided Hindu family was attached in 
execution of a decree against the father upon a 
hypothecation bond, but the shares of the sons 
were released on their intervention, a fresh suit 
is maiucaiuablo by the decree-holder against 
the sons to have is declared that their shares 
are also liable in exeeuiiou of the decree 
ageinst their father. RaMAKRISHNA v. NAMA- 
SIVAYA. 7 M. 295, P.B. [R., 16 M. 99,7 M. 
328 ; D., 8 M. 876. 10 M. 117, 10 M. 316, 
11 M. 408.] 

(6) —Act X of 1859, s. 78 —Imperfect decree 
— Exscution--Wh$n a wrongful acf--Commission 
of wrongful act under decree of Court—Main¬ 
tainability of action. —The ezeoutiou of an im¬ 
perfect decree involves what is unlawful, or the 
doing of a wrong, only when the decree is incor¬ 
rectly interpreted. An aoiion could be main¬ 
tained in a Civil Court where a wrongful act is 
committed under color of the decree of another 
Court. DALMIAH y. RADHA PERSHAD SlNQH, 
19 W.R. 188. 

(7) — Execution—Cause of action —Res judi¬ 
cata— Part satisfaction, — A oo-sharer (A) of au 
estate paid the arrears of revenue due by the 
other co-sharer (Bi to save the estate from sale 
and obtained a decree for the amount against 
him. The decree was transferred to G and the 
whole estate oamo subs equently into the posses* 
sion of D. C got an order for execution against B*s 
property and transferred the deoroe to iho Cal¬ 
cutta High Court and proceeded against the pro¬ 
perties in the possession of his (B» widow and 
son. An arrangement was entered into be ween 
0 and D that other properties ofB than his in¬ 
terest in the estate were to bs proceeded against, 
in consideration of which E was granted a patni 
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lease of a portion of the estate. In a suit by 
the widow and the son of B against C. D and E 
forthe ascertainment of B’s share in the estate 
and for a decree against D personally and 
against B’s instalment in the estate, held, (1) 
the matter was res judicata as between the 
plaintiffs and C; fii) The question of treating 
the patni to E as a part-payment could only 
be decided in execution-proceedings ; (iii) The 
existence of the agreement between C, D and 
E did not entitle the plaintiffs to join them as 
.co-defendrtnts ; and (iv) So far as D was con¬ 
cerned, the suit could be regarded only as 
trying to establish a Uen on the estate, which, 
being out of Calcutta, the Court had no juris¬ 
diction to try it. KRISTO MOHINEE DOSSEE v. 
KALIPROSONO GHOSE, 8 C. 402. [Appr., 14 
C. 809, F.B.; Cons., 11 B. 313 ; R., 13 A. 195 
= 10 A.W.N. 2‘28. 26 B. 437, '26 M. 686, P.B.j 

(8) — Execution of decree — Agrfement to give 
time—Suit on agreement, whether maintainable. 
—A suit is not mainrainable on an agreement 
between a judgment-debtor and the decree- 
holder presented to tbe Court executing the 
decree, whereby tbe latter gives time lo tbe 
former for the payment of the amount of the 
decree, and it is agreed that in default of 
payment of interest as therein stipulated, the 
whole amount should be realised by execution 
of the decree. The decree- holder’s only remedy, 
on default occurring, is by execution of ihe 

decree. Champat Rai v Pitambar Das, 6 
Jl. 16 = A.W.N. 1883, 174. [F., 6 A 228; R., 12 

A. 571; D., 61 P L R. 1907 = 71 P.VV.R. 1907 = 
29 P.R. 1908, P.B.J 

(9) — Decree—Uncertified payment of money 
out of Court — Suit, whether maintainable for re¬ 
covering money so paid.- A suit for tbe recovery 
of money paid to a judgment-creditor out of 
Court, and not certified, would be barred by 

B. 244 fcj Civ. Pro. Corie, 1877. and also by the 
of the last paraef s« 268 as amended by Act XII 
of 1879. PaTANKAR V. DEVJI, 6 B. 146. 
[Overruled, 11 B. 6, F.B; Diss., 7 A. 124 = 4 A. 
W.N. 277. 17 C.P.L R. 61; P.. 10 B. 155; R., 9 
0.788 = 12 C.L.R- 390, 10 0.354. 10 B. 288, 11 
B. 724, 32 B. 463; D . 16 C. 187.] 

(10) — Execution of decree — Disallowance of 
-ussignee's application for execution—Suit for 
decretal amount—Declaratory decree. Suit for .— 
Where an application for execution of a decree 
by its transferee was rejected owing to the oppo¬ 
sition of the judgment-debtor, and be was 
referred to a regular suit, and he instituted a 
Buit for the amount of the decree, held, that 
the amount of the decree could only be recover¬ 
ed by execution, and not by separate suit; but 
that tbe plaintiff was entitled to a. decree, 
declaring that the assignment cf the decree to 
him was valid, that be had a right tc execute 
'it, and that the rejection of his application 
Onder s. 232 was improper. A suit for such 

must be maintainable, for there is no 
•Other remedy, as orders under s* 232 are not 
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appealable. Per Mahmood, J ,—Such a suit 
would be maintainable, because, the plaintiff 
never having been accepted on the record, as 
holder of the decree, the questiens which were 
disposed of by iheCourt executing the decree, as 
between the assignee (plaintiff; and the judg¬ 
ment-debtor, cannot be regarded as questions 
within s. 244 of the Civ. Pro. Code Ram 

Bakhsh v- Panna Lae, 7 A. 457 = A.W.N. 
1885, V2 [P.. 20 A. 539; Cons., 16 A. 483; R.. 
3 O.C. 32. 15 0 P.L.R 69.J 

(11)— Execution of decree — Civ. Pro. Code, 
1877, s. 24 4— Excess money collected in execu¬ 
tion—Separate suit.- Excess money unduly 
collected, as due under a decree, is reco\erable 
by application to tbe C^urt executing tbedecree 
and not by separate suit. PahTAP Singh v. 
BENI Ram, 2 A. 61, F.B., (1 A. 388. Diss , 1 B. 
L.R. A.C. 138, 4 B.L.R. A.G., 111, D.) 

{12) —Execution of decree—Fresh contract 
— Fresh suit. —Where, by a petition put in 
Court, the decree holder and the judgment- 
debtor ceme to an agreement by which the 
execution of the decree is to be postponed in 
coDsequec-ce of arrangements made by the 
judgment-debtor forthe payment of tbe decree, 
the decree alone can be executed on failure of 
payment, and a suit on the agreement would 
not lie. Makund Raw v. Makund Ram, 

6 A. 228. 13 A. 781, 4 A. 40. A.W.N. 1883, 

93. 6 A. 16, F.) [R., 12 A. 671.] 

(13)—Reversal of decree 07i appeal—Money 
taktii under decree previous to reversal—Suit ie 
\ recover whether maintainable—Question arising 
in execution—Act XXIJI of 1861, s. 11.—On 
tbe reversal of a decree on appeal, the present 
defendant became bound to restore the money 
received by him in execution of the decree and 
the present suit was for recovery of that money. 
Beld that tie suit vtas not maiorainable. The 
terms of s. 11 distinctly .‘-how that such a 
matter is not to be the subject of a new suit, 
but must be enquired into by the Court passing 
the decree, as a question arising relating to the 
execution of such decree. NURSING ( BURN 
SEIN V. BIDYADHUREE DOSSEE, 2 W.R, 275, 
rp., 4 B.L.R. App. 64 ; R., 10 W.K. 130, 3 C. 
720 = 2 C.L.R. 75.] 

(14)— Decree for enhancement—Decree for 
arrears of rent—Sale m execution of decree — 
Suit to set aside sale—Act X of 1859, s. 58-— 
Suit to set aside a sale cf an estate in execution 
on the allegation that plaintiff had no notice 
of a previous suit for arrears of rent by the 
defendant in which he bad obtained a decree 
at an enhanced rate. The lower Courts were 
held to have rightly dismissed the suit. Plain¬ 
tiff had his remedy under s. 58 of Act X of 1859 
to apply to Fct aside the judgment within fifteen 
days after tbe process for enforcing tbe judg¬ 
ment was executed. Although the defendant 
was not in tbe position of a purchaser without 
notice of the proceedings in the suit, he had a 
perfectly valid title to the property be had 
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bought. iJdORGA PEnSHAT) PAt CHCW- 
DHRYv. J6 geS^ PtiOKASH GUNdOPADHYA, 
i W.R. ActX, Rul. 38. 

(16) Instalment towd, emytwering extculion 
of bond as decree— Regular suit sttH maintain¬ 
able.—\n this suit on an instalment bond to pay 
arrears of rei*t, it was contended that the terms 
of the bond gave a right to execute it as a decree, 
and, therefore, plainliR bad no power to bring 
a euit to recover its amount, but should have 
taken out execution under the terms of the 
bond which was equivalent to a decree. But 
it was held that, though it was open to the 
plaintiff to have done so and saved himself the 
trduble of a suit, yet the term in the bond was 
hot sufficient to dfeprive the plaintiff of a 
Separate right of action, should be elect to 
e!xercise H. RaMKOMUL CHOWEIHRY v. 
MODHOO SOODUN PAUIiCHOWDHRY. 4 W.R. 
81. 

OB}—Morey reahsed in execution of decree— 
Decree set aside—Recovery of money— Suit — 
Execution .—Money realised in execution of a 
decree may be recO\ered by suit, if the decree 
is set aside as regards the party seeking to 
recover. Where the party seeking to recover 
money realized under a decree which is set 
kside is not a party to the original decree, be is 
not restricted to the Court executing the decree, 
but is at liberty to seek his remedy iu a sepa* 
rate suit SHEO COOMAREE DABEB v. SHI- 
taram Hazra. 21 W.R. 346. 

OI)~'Decreejor-possession—Execution—Duty 
of decree holder-himitation.—Whoan plaintiff 

obtains a decree for possession of immoveable 
property, it lies upon him to take steps to obtain 
actual possession, and to assert that possession 
by taking rents or the like; and if he omits 
to do so. and suffers twelve years to elapse with¬ 
out any actual possession, be loses the benefit 
of bis previous decree and is n^t entitled 
to maintain a suit. SREEMUTTY NuBO 

Doorga v. Sreemutty SEETA MONEE. 23 
W.R. 407. [fl., ‘24 W.R. 418.J 

(18)—Zuripeshgee mortgage—Some of morf- 
gaged properties sold for Government revenue— 
Mortgagee xn possession of the remaming lands 
— Suit tor mortgage money —H executed a 
Zuripeshgee deed in favour of N, and one of 
the conditions of the deed was that, should H 
contravene any of the terms ot it. N would be 
entitled to recover the amount advanced with 
interist from H, or by the sale of the mort¬ 
gaged properties. Substquenily. H executed 
a deed of sale in favour of N and R in respect 
of several properties including those mentioned 
in the Zuri-peshgee deed. Notwithstanding 
this sale, H again sold the same properties 
to B Thereupon N and R brought a suit to 
have their rights upheld against B. That suit 
was eventually decided according to the award 
of certain arbitrators, that the properties were 
to be divided in equal shares between Ruud B. 
Then R paid off amicably his share of the debt 
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toN; but B not havlffg doiib so, 
bbntrary having dispbe^es^ed N, the la’^r 
brotfjffit this suit against H Slid B'16 fAdd^ 
prie halfof the principal sum adVande'd 
interest. B cOntebded that the suit wAs '^t 
maintainable on the ground that the plifffiif 
while in possA^ion of all the mouzah Inorfi- 
gaged, did not pAy the Goveroiheiit reve’n'uayff 
some of the mouzahs and allowed theizl to‘Be 
?oId for arrears of Government reven^ie' 
that he was still in possession of the remaihiHg 
mouzahs. Held that if it be found that tKb 
mouzdbg when they were sold for arrears’3f 
Government revenue, were in the pdssessicAi 
of B. and it was on account of his laches thSt 
they were So sold, and If it be further fofiria 
that the plaintiff was still in possession' of tBe 
remaining mouzahs, then the plaintiff Would 
be entitled to maintain this action notwidh- 
standing his possession. BiSHEN DYAL SiRQH 

V. HURUCK Narain Singh. 24 W.R. 17 .:i 

(19) —.4ucfton sale—Suit to set aside.—A suit 
to set aside an auction-sale in execution of 
decree is maintainable. Ram Vrasad v. 
Nafaili Kuari. A.W.N. 1882. 8. 

(20) —i4ii;usf»ne?if of decree but 0 / C’ourf, 'itt’U 
upon—Civ. Pro. Code, 1882. ss. 257-4. df^ 
258,—Since the amendment made in s. 258 bf 
the Civ. Pro. Code, 1882. by s. 27 of Aot VTI 
of 1888, a private agreement made out bf 
Court iu satisfaction or adjustment of a deorM 
without the sanction of the Court which made 
the decree, may be recognised by a Civil Cotfrt 
except when executing the decree.’ And ihe^ 
fore, a suit based upon such payment Or 
adjustment is maintainable. And, the oouolu- 
ding clause of s. 258 of the Civ. Pro. Code, 
1882, as amended, has no direct bearing on 8. 
257-A, as it relates to a different subject-matter. 
In the present case- plaintiff held a decree for 
Rs. 315 against the defendant, and the latter 
paid a portion thereof to the plaintiff and for 
the balance executed a bond in plaintiff’s 
favour. These transactions took plice wi’hout 
the knowledge of the Court. The present suit 
was by the plaintiff for recovery from the defen¬ 
dant of the amount due under the boodexeou- 
ted in adjustment of the said decree. The 
defendant contended that the agreement to 
pay the amount of the decree at a deferred 
date was void for want of sanction of the Coutt 
making the decree according to, e. 257-A of tbb 
Civ. Pro, Code, 1882. Held on a reference to 
the High Court, that the plaintiff was entitled 
to maintain the suit, as such adjustment cannot 
bo recognised under s 258 of Civ. Pro. Code, 
1882, only in executing the decree, and not 
for other purposes. SWAMI ROW NARAYAN 

Deshpande V. Kashi Nath Krishna 
MutalikDesai, 15 B. 419. (i?*., 16 B. 689; 
Cons,, 21 0. 437, 26 B. 262 ; R., 19 B. 204‘, 
18 A. 479. U.B.R. 1897—1901. Vol. II. 952. 90 
P.L.R. 1900 = 16 P.R, 19000 

( 21 ) —Rtphf of strif-—RfCfva unsht^ed ftji 
fxacufion.—In a suit to Mover Rs. ITT dtto 06 
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a decree of the Scaall Gaase Court, which 
decrej hid been obtained by the plaiatiff 
against the defendant as executor of the estate 
of ooe R, deceased, thedefeoiant had appeared 
•in the Sm ili 0 luso Coacc and deaie i a^^sets of 
the decQisei, and the decree was wholly 
unsattsfied as appeared from the certidcate of 
the first Judge. Tae plaintifi proved by the 
evidence of the dsfeniant himself that he wis 
in possession of imonveable property of the 
decessed out of which the decree could be 
•satisfied. Toe plaint prayed that the oefeodaot 
as executor might be ordered to psy the amount 
with interest and costs, and if he should deny 
assets, then, for administration of the estate 
of the deceased. The defeodan^i did not enter 
appearance. The Court granted a decree for the 
amount with interest and costs on scale No. I, 
in default of payment for six months from 
date of decree, the estate to be administered in 
due course. MODOOSOODU^ PAUL v. DOYAL 
ChcJND Mullick. 10 B.L.R. App 33. 

{22)—Execution — Agreement to p^y Iv'ger 
sum by instalments — Right of suit.—Where, 
after a dscree had been passed, the decree-holder 
and the judgment-debtor came to some arrange- 
menc, under which it was agreed that the 
amount of the decree should be paid in instal¬ 
ments at a very large rate of interest from year 
to year, for eight years swelling the amount of 
decree from Rs- 5,500 to nearly 20,000, and 
subsequeu'ly about Rs. 15,000 had been paid 
under the arrangement, and the decrse-holder 
took out execution for the balance, it was held 
that, under the circumstances, it would not be 
proper in execution of the decree to direct pay¬ 
ment bv the judgment debtor of a sum beyond 
wh-ic WAS stated in the decree. Kanhyalal 
Pundit v Collector of Cuttack, 14 B. 
L.R. 291, Note=16 W.R. 275. 

{'23)—Execution of decree — Agreement for 
Vo,ynient of decree amount with interest by instal¬ 
ments^ Agreement acted upon—Objection to 
■execution. —Where an agreement was come to 
between a decree-holder and a judgment debtor 
that the amount payable under the decree 
should be paid by instilments with interest, 
and the parties had treated and acted upon the 
hist-bundee as if it had become part of the 
decree; and they moved the Court to credit the 
payment which was made as a satisfaction of 
the instalments due according to it, held that, 
'Under the circumstances, the judgment-debtor 
was precluded from saying that the judgment- 
creditor was bound to execute theoriginal decree, 
3>Dd, if he could not execute, that he was bound 
to bring a regular suit upon the kistbundee, 
The decree-holder was entitled to take proceed¬ 
ings upon the kislbandee a9 if it were a part of 
the original decree. DINONATH 

•GUruchurn Pal, 14 B.L.R. 287 = 21 W.R. 

310. [d,, 23jW.R 129, 24 W.R. 205.]^ 

(24) —Execution of a decree — Symbolical pos¬ 
session — Second suit \ for actual possession- 
maintainability of. — Where a person has 

c. vni—119 
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18- Execution of Decree— 

obtained only symbolical possefsion in execution 
of a decree previously obtained by him. there 
is nothing in the law precluding him from 
maintaining a fresh suit to obtain real po-^ses- 
sicn from tha same dafendaots, and. in such a 
case, the Court is not bound to take into con¬ 
sideration the avt-rmenls that the plair.tifi 
might have mide in his plaint to the effect 
that be was seeking to recover the possession, 
which the original decree in his favour had 
awarded him. SH\NKAR v. NARSINGRAV 
22 B. 667. [F., 25 B. 353 ; R., 25 B. 275, 16 
G.P.L.R. 109, 17 M.L.J. 593.J 

(25)— Subsequer^t Kistbundee for payment — 
Act VIII of 1859.—Where the judgment-debtor 
executed a kistbundee in favour of the decree- 
holder for the money due under the decree, as 
well as for other sums of money due (but not 
under the decree) and pledged certain proper¬ 
ties. and the kistbundee was not incorporated 
into the decree and made pact and parcel of it, 
there is no procedure under Act VIII of 1869 
amounting to a warrant of attorney under the 
English Jaw, according to which execution 
m-iy be taken out upon the kistbundie without 
first resorting to a regular suit. Madhub 
CHUNDKR DUNDPUT v. MADHUB LaLKhAN 
14 B.L.R. 288. Note = 15 W.R. 542 

{26)—Payment of decree amount out of Court 
—Payment not admitted aiding to ifs not having 
been certified—Right to recover money paid.— 
There is no prohibition against a suit for the 
recovery of money which a judgment-debtor has 
paid to the decree holder out of Court, but 
which could not be admitted by the executing 
Court owing to the payment not having been 
certified. ATM ^RAM PATEL v. KiSAN Kirad 
17 G.P.L.R. 60 (3 A. 538, 1 B. 6, 10 0. 

.354. 21 M. 409, F.) 

{21)— Uncertified payment toxoirds decree — 
Suit to recover money paid, not precluded by 
s- 258. Civ. Pro. Code (Act XIV of 1882).— 
The question referred to the Full Bench in this 
case was substantially whether the change in 
the language of s. 258 of the Civ. Pro. Code, 
which was made by Act XII of 1879, the 
language of which is repeated by the present 
Code, takes away the jurisdiction of the Court 
trying a subsequent suit, to try the question 
whether a decree-holder has received any pav- 
ment from a judgment debtor, intended to be 
applied in satisfaction of the decree, but which 
he failed to certify to the Court executing the* 
decree, inconsequence of which the judgment- 
debtor was not given credit for the payment ia 
the execution proceedings. Held, that the last 
clause of s. 258, Civ. Pro. Code, is no bar to 
the maintenance of a suit by a judgment-debt¬ 
or to recover from the decree-holder monies 
paid by the former to the latter out of Court, 
in order to be applied in discharge of the decree 
and that the words “any Court” are to be 
construed as restricted to the Court executing 
the decree and the Courts having jutisdictio*. 
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over the execution proceedings as such. MULA 
Mal V. RAHMAN, 83 P R. 1884, F B. (47 P.R. 
I SSI. OverruUd; 11 P.R, 1883. P.R. 1877, 

n ) [li., 90 P.R. 1900, 7 P.R. IS'^O iCr ), 79 
P.R. 1892.] 

(28) - Payinent out of Court in satisfaction of 
decree—Payment not certified ic Court—Suit to 
recover moyy paid—Civ. Pro. Code {Act X of 
1887), s. 258.—A judgmeot-dootor cannot sue 
to recover money alleged to have been paid by 
faiin oat of Court in Siti:?ffictiou of a decree oil 
the ground that the judgment creditor has 
refused to credit’ tbe amount towards the 
payment of the decree. S. 258, Civ Pro. 
Code, as amended by Act XII ol 1879, provides 
that payment out of Court shall not be recog¬ 
nised by any Court (not merely the Court 
executing the decree), unless it has been 
oertified' The only remedy of the judgment- 
debtor is to apply under s. 258 within 20 days 
to have bis payment c-rtifijd. ala BakSH 
V. MuhAMMI) Shah, It P.R. 1883. (47 P.R 
1881, F.) [Overruled, 83 P.R. 1884.] 

(2p)—Decree not executed —Execution barred 
hy limitation —Second suit for same relief not 
fhaintainable.—K decree for a share in an occu¬ 
pancy tenure was obtained against the present 
defendant by tho plaintiS which he never 
executed, and, admittedly, tho defendant had 
not allowed him to take possession of tbe land. 
Plaintiff instituted the present second suit after 
tho period within which tho previous decree 
could be executed had expired : and it was held 
that, since the decree was unconditional and 
'gave a relief which tho decree-holder could 
enforce by taking out execution, if (he judg¬ 
ment-debtor did not give up possession out of 
Court, the docrce-holJpr was bound to follow 
tho procedure prescribed by law to enforce tbe 
right created by the suit, and could not again 
proceed bv action. DaSONDHA SINGH v. 
Wariam Singh. 78 P R. 1882. fR., 91 P.R. 
1883.] 

(30) Act IV of 1872, s. 29— Insolvency — 
Breach by insolvent of conditions of discharge — 
Execution Court toheiher can enter into questioii 
of breach Remedy of creditor. —It is not open 
to a Court in execution, with a view of reviving 
the execution of a dertree stayed during the 
proceedings iu tho insolvency of the judgment- 
debtor, to enter into and decide the question 
whether the judgment-debtor broke the condi¬ 
tions of his discharge granted bv tho Insolveiit 
Court under s. 29 of Act IV of 1872. An agree¬ 
ment signed by an insolvent under s. 29 of Act 
IV of 18/ 2 must be viewed in tho light of a now 
contract, and if tho insolvent has broken the 
conditions of his agreement, the remedy of the 
creditors lies in tho Civil Court bv a regular suit 
on the breach of contract. AMI ChanD v P 
Williams. 44 P.R. 1877. 

XXTTI of ISfil, s* H—(i)uesfion 
arising in execution between parties to suit, to 
be deterviined by executing Court and not by ' 
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separate suit Appealability of order passed st^ 
execution.—Where the question raised in a 
subsequent suit happens to be identical with, 
that which occurred in t he course of the former 
suit, it constitutes “ a question arising between 
the parties to the suit in which the decree was 
passed and ridating to the execution of the de¬ 
cree,” and it is, therefore, by s.ll of Act XXIII 
of 1861, “a question to be determined by 
the Court executing tbe decree,, and not by 
separate suit,” and the order passed by the 
Court in execution is open to appeal so that a 
second suit relating to the matter is not main¬ 
tainable. Mehtal Singh v. Bela Singh 
32 P.R. 1879. [H., 39 P.R 1893.] 

iS'2)—Decreediolder attaching debt due to 
judgment-debtor —Suif to realize, decree-amount 
out of attached debt, if maintainable. —Where 
the plaintitf a decree-holder, in execution of his- 
decree against his judgment-debtor, attached a 
debt alleged to be due to the judgment-debtor 
from a third person, and without bringing the 
debt to sale nor getting a Receiver appointed’ 
by tho Court to realize the debt sought to 
recover the amount of his decree out of the 
attached debt by filing a suit against such third 
person, held that the suit was not maintainable* 

Triheni Sahai V. Raman Lal, ll P.R. 1880, 

(33) Decree—Absence of provision regarding 
interest Subsequent ai rangtment for payment 
of interest Whether valid. —A decree having 
been passed without interest, an arrangement 
wasentered into between the parties subsequent¬ 
ly, by which it was provided that, in default of 
regular payment of tbe instalments fixed, the 
decree-holder might recover the whole amount 
due with interest. The judgment-debtor having 
failed to fulfil his engagements, the decree- 
holder applied to execute his decree with 
interest. Held that, as the arrangement was 
not incorporated in the decree, nor was it 
recognized by the Court as the mode iu which 
the decree was to be satisfied, the decree holder 
could not claim to recover his debt with inter¬ 
est by summary proceedings iu execution of 
his deoroe, and that he must bring a separate 
suit if ho wanted to recover tho whole amount 
with interest. SIRDAR AMIR SlNQH v, JOW- 

AHIH Singh. 48 P R, 1880. [Arpl, 190 Pt 
R. 1882; R., 29 P.R 1908, F.B. = 6l P.L.R. 
1907.] 

(34) Execution of decree—Claim not adjudi¬ 
cated — Regular swii! to establish right —Act 
VIII of 1859, s. 246 —7vi?uifafion. —Where the 
claim preferred by an objector in execution of 
decree has not been adjudicated upon by the 
Court executing the decree, and no opportunity 
has been given to the objector to produce 
evidence in support of his claim, the limitation' 
of one year prescribed for a suit to set aside 
an order under s. 246. Civ. Pro. Code, doea^ 
not apply, tho order passed not being such an 
order as is contemplated by that section* 

mussamut Ram Kour v. r.\'i Bhaq Singh.. 
73 P.R. 1880. 
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See ACT XXirr OF 1861. s. II, 5 B. 332. 

See Transaction — Miscella¬ 

neous, 6 W.R. Mis. 122. 

See Civ. Pro. Code. i 877. 6 M. 4i. 

See Civ. Pro. Code, 1832. s. 257. 18 A. 479 
= A.W.N. 1896. 160. 

Exonerated defendant in former suit, whe¬ 
ther could maintain suit to recover his pro¬ 
perty taken in execution— See CiV- Pro. 
Code. 1908. s. 47. 23 M 361=10M.L.J. 123, 
F.B. 

See CiV. Pro. CODE. 1908, s. 47, 0. XXI 
rr. 58 to 63, 15 C, 437. 

See Crv. Pro. CODE, 1908, 0. XXI, r. 63. 
7 C. 608 = 9 C L.R. 8- 

See Sale—Sale in Execution of De¬ 
cree, Miscellaneous, 13 C. 326. 

-19 —Fresh Suits. 

C )—Suit for possessioyi by auction-pur chaser, 
when maintainable—Civ Pro. Code, 1882, 
s. 318.—An auction-purchaser can bring a 
suit to ob'ain possession of land, the subject- 
matter of his purchase, when it is shown that 
an unsuccessful attempt was made to obtain 
possession in execution proceedings. In 10 
C- L. R. 258, the Court did not intend to lay 
down thit no such suit could be under any 
circum>icaijces maintainable, but that, so long 
as the means provided by s. 318 are open to a 
purchaser, he is bound to have recourse to that 
section, rather than bring a fresh suit. ISWAR 
PbRSHADGURGO V. JAI NARAIN GiRI. 12 C. 
169. [Cons., 14 C. 644.] 

(2>— Application for possession by a purchaser 
from auction-purchaser—Subsequent suit for pos¬ 
session. —An au' tion-purcb^ser is not confined 
to the remediesprovided by ss.318. 319. Civ, Pro. 
Code, but ho may sue without proceeding under 
those sections at all, or if the possession he 
obtained under them prove to be infructuous. 
SERU M0H‘UN BANIA V. BHAOOBAN DiN 
Pandey. 9 C 602 \F., 12 C. 169. 3C A. 72 = 5 
A.L.J. 20 =A W N. 1909, 12; Cous., 14 C. I 
644; iJ., 11 c. 93, lO M. 53. 16 M. 331. 4 
A.L.J. 434 = 29 A. 463 = A.VV.N. 1907. 131; A, 

31 A. 82 = 6 A.L.J. 71 = 5 M L.T. 185.] 

{^i—Act XXn of 1872—Dtswissaf o! appeal — 
Original Court not competent to receive plaint— i 
Instiiiiticti Qf fresh suit before Act XXII of 1872, 
l-eQalUy of. —No-provision of Act XXII of 1872 
sets aside decrees pissed by appellate Courts 
before the date on which it came into operation, 
or restore.^ decrees of the Court of first instance 
which have been annulled by the appellate 
Court ; nor is there any provision which debars 
the plaintiS whose suit had been dismissed on 

ground of its institution in a Court incom¬ 
petent to receive it, from re-instituting his suit 
a competent Court. CHOONEE LalL v. 

Kudhira,6N.W P. 34. I 


Right of Suit —continued. 

19. Fresh Suits— continued. 

(4)— Suit on decree capable of execution— 
Uaxntainobility o1—Execution, barred by limi¬ 
tation—Fresh sazL —Where the object of the 
plaintiff in a suit was to enforce the title ibac 
had accrued to him under a previous dtcree 
and to obtain possession which, also bad oeen 
awarded to him by that decree, held bv a 

majority of the Court that the suit would not 

he as what a decree-holder could enforce by 
execution in the ordinary way after obtaining 
his decree be could not recover in a {subsequent 
suit founded on that decree. Where a decree 
is merely declaratory and does nob n quire to 
be carried into effect by process of execution, 
the right thereby d.^clcired and ascertained 
exists independently of any process for enfor¬ 
cing it. But when the nature of the decree 
requires that it should be executed, a decree- 
holder cannot. after allowing the limitation 
period to elapse without issuing process of exe¬ 
cution, seek by a fresh .suit on the decree to 
, obtain that which be should have sought by 
execution. Turner, C.J., held that the plaintiff 
by his failure to execute his deciee did not 
thereby lose his right although he may be barred 
of his remedy under tbe decree, and. as a new 
cau^e of action accrued to tbe plaintiff by 
reason of tbe continued trespass of the defend¬ 
ant. it could not be said that tbe suit 
brought in respect of that cause < f action was 
a suit for the determination of a question 
arising between tbe p-irties reiaiing to the 
execution of the former decree within the 
meaniugofs. 11 of Act XXfll of 1861. R-\m 
Jus Rae V. ramnarain, 2 N.W.P. 382. 

(5)--Ex parte decree-Execution sale-Ss. 108, 
3i1, Civ. Pro. Code. 1832, rejeciwn of apphea'. 
twns under — Effect—Fresh suit to set aside ex 
p-irte decree on ground of fraud.—The rejection 
of applications to set aside an ex parte decree, 
on the ground of insufficiency of service under 
s. 108, Civ. Pro. Code, and sale in execution of 
such decree, on the ground of irregularity under 
s, 311, Civ. Pro. Code, relates only to specific 
matters in that suit. So a .separate suit to set 
aside tbe ex parte decree, on the ground that 
the whole suit was fraudulent, lies, notwith¬ 
standing that the plaintiff has been unsuccess¬ 
ful in his applications under ss. 108 and 311 
Civ. Pro. Code, and has preferred no appeal 
against the order of refusal passed on those 
applications. KHAGENDRA NatH MAHATA v 
PRAN NATH KOY. 29 C. 395. P C. = 29 I.A- 9& 

= 6 C.W.N. 473 = 4 Born. L R 363 = 8 Sar. 266. 

(28 C. 475. R.) [F., 9 C.L J. 367 = 13 C.W N 

493; R., 34 C. 241 = 5 C.L.J 385; D., 29 A. 212 
= 4 A.L.J. 51 = A.W.N. 1907. 3l, 29 A.608 = 4 
A.L.J. 668 = a.W.N. 1907, 191, 4 A.L.J. 233, 
Note.] 

(6) —Suit originally brought against one defend¬ 
ant ~D>fe)idant found not liable—Addition of 
another person as defendant—Procedure whether 
legal - Government, liability of, for acts done by 
its servants. —In a suit against the Secretary of 
State for India for recovery of money alleged to 
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Right of Suit —continued. 

-19.—Freeh Suits— concluded, 

have been advanced by him on the credit of 
Government, the Court, after finding that the 
defr^ndant was not liable, permitted theplainlifi 
to make H a defendant and the plaint to be 
amended. Held that the Court had no power, 
alter virtually deciding the suit, to permit the 
•pUintifi to make a new defendant ag-iinst whom 
he bad a different cause of action, and that the 
plaintiff should have been referred to a new 
suit Because a servant of Government bor¬ 
rows money and applies it to the purposes of 
Government, it does not necessarily follow that 
the lender can maintain a claim against 
Government. In this respeot, there is no 
difference between the Government and a 
private individual. To make either responsible 
for the acts of an agent, proof must be afforded 
that the apont was acting within the scope of 
his authority. SRTH DHUNRAJ v. MAJOR 
J. C. HanKIN, 1 N.W.P, 204. 

(7 )—Fresh suits—Delivery of possession in 
•execution—Subsequent dispossession bt/ judg- 
vient’debtor—Right of decree-holder to bring 
fresh suit. —Where the decree-holder in execu¬ 
tion of a decree for possession obtained delivery 
of the property but was subsequently dispossess¬ 
ed by the judgment-debtor, he could maintain 
a suit for po'^session and was not bound to exe¬ 
cute the decree again, inasmuch as the unlaw¬ 
ful possession of the judgment-debtor gave him 
a new cause of action. BhaIR40 PraSAD v. 

SANGRAM Singh, 1 C.P.L.R. 143. 

Dismissal or withdrawal of suit—Right to 
bring fresh suit—5#?^ CiV. PRO. CODE, 1008, 
G. II, r. 2. 14 C.P.L.R. 104. 

RES Judicata-General, i N.W.P. 

154. 

-20.— Injuries by Representatives of 

Deoeased. 

(1) — Act XII of 1855 —IFro7ig committed by 
deceased person. — Wrongs committed by a 
deceased person survive to bis heirs- Act XII 
of 1855 relates only to wrongs which do not 
survive to the representatives of a deceased 
person. SREEMUTTY CHUNDER MONEE 

Dassee v. Santo Monee Dasser. i W R. 
^51. [R , 4 B.LR. F.B., 134 = 13 W. R.. 
P.B., 21.] 

(2) —ilcfXfl of 1855, right of action sMrviu- 
ing against retresentntivesof deceased, not with¬ 
in scope of. —Act XII of 1855 relates to suits 
for wrongs which, according to the law then in 
force, did not survive to or against executors, 
administrator.s or representatives. In the pre¬ 
sent case, however, it was clear that the wrong 
ooraplainecl of was not of such a nature that a 
right ofaotion in respect of it would not survive 
against the legal representatives of the wrong¬ 
doer. Plaintiff-; alleged that the deceased, 
who was the agent of the Official Assignee of 
the Insolvent Debtors Court at Calcutta, and 
whom the defendants represented, had misap¬ 
propriated a largo sum of money .and sued to 
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-20.—Injuries by Representatives of De- 

ceased— concluded, 

recover such amount; and, inasmuch as, by 
the alleged wrong, property wasacquired which 
benefited the estate of the deceased, the right 
of action was not such as expired on the death 
of the wrong doer, but was such as could survi- 
ve against his representatives, and the lower 
Court was wrong io having rejected the claim 
as barred by Act XTI of 1855. NUJUP ALI v 

Patterson, 2 N.W.P. 103. 

(3)— Act XII of 1855, s. 1— Adoption 
Hindu widow —Right of adopted son to mainfuin 
suit under Act—Son adopted by widowt if entit¬ 
led to portion of damages awarded — Measures 
of damages in suits under Act XII of 1865, 
mode of assessing discussed.—Where no probate, 
or letters of administration nr certificate of 
heirship was granted in respect of the estate of 
a person, who met his death in onnsequence of 
the negligence and default of the defendant 
Railway Co., the person adopted on his death 
by hie widow was entitled to maintain a suit 
for compensation under the Act in the Presideo- 
oy of Bombay inasmuch as, under the law pre¬ 
vailing in that Presidency, an adoption by a 
widow is valid. [R., 28 M. 479 = 15 M.L-J. 
363.] A posthumously adopted son is not 
entitled to any portion of the damages awarded 
in such a suit. It could not have been the m- 
tenlion of the Legislature to confer upon the 
widow of a deoeased Hindu the power of impos¬ 
ing upon persons sued under the Acta greater 
liability than existed at the death of her hus¬ 
band. VINAYAK RAGHUNATH v. THE GREAT 
INDIXN PENINSULAR RAILWAY^CO., 7 B.H. 
C.O C. 113. [R., 4 M.L.T. 238.] 

-21.—Injuries to Enjoyment of Property. 

(1) —Suit for removal of trees—Contingent 
damage —Present cause of action.—A. suit is not 
main'ainable for the removal of trees planted 
on dofoudaut’s land adjoining, on the ground 
that they bad been planted so near pUintiff's 
land that when they grow up they would in¬ 
jure his crops, as the plaintiff could not have 
a cause of action ui:til his enjoyment of bis 
own land is directly and immediately iuterfered 
with by the growth of the trees, and ihedefend- 
ant would be entitled to have them there 
80 long as he does not thereby injure the plaint¬ 
iff. Ram Lal V. Dalqan.ian, S A. 369 = A. 
W N. 1883, 58. 

(2) — Interference by one mortgagee with ano 
(her — Openiyig of shut-up door tn common parly 
wall—Duty of mortgagees. 76, Transfer of 
Property Act. —A mortgagee has a possessory 
title in the mortgaged premises and, on the 
strength of such title, ho has the right to main¬ 
tain an action with the view to restrain others 
from trespassing upon it. The re-opening by a 
mortgagee of a door of communication between 
the portivin of the house mortgaged lo him and 
the portion mortgaged to another, which door 
had been olossd before the mortgage, would con* 
stitutc an intorforonoe with his enjoyment and 
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-21. - Injuries to Enjoyment of Property 

— concluded. 

an act of trespass which the latter could pro¬ 
ceed to prevent. He could maintain an action, 
not only for the aoove reasons, but also on the 
ground that, asa mortgagee in possessiou, it was 
his duty to preserve the mortgaged property 
from destrucMon. L\CHMI NaRAIN v. JETHU 
MAL. 16 A. 386= H.W.N. 1894, 129. 


(3) —Superior and lower riparian owners — 
Embankment erected by the superior own^,r for 
sel/'prolection^Loss to the lower owner—Right 
of suit. —Where a superior riparian owner forti¬ 
fied and raised the bank of a juiigio stream to 
protect his lands from being flooded, and 
thereby caused loss to the lower riparian owner, 
there being no reasonable means of protecting 
his lands without injuring his neighbour lower 
down, he could not oe .^ued lor damages by the 
lower riparian owner, as no actionable wrong 
can be said to have b^eo committed, GOP.^L 
REDDIv. CHENNA REDDI, 18 M. 198 = 4 M. 
LJ. 244. [D , 27 M. 409 = 14 M.LJ. 16-2. 28 
M. 15 : 1 N.L.R. 182.] 

(4) —Obstruction to light and air by trespasser 
on adjoining land—Easement by prezcriplion 
not necessary in plaintiff. —Where the defendant 
has, by constructing a balcony on laud next to 
the plaintiff’s bouse, interfered with a balcony 
belonging to the latter and with the 1 ght and 
air of one of his windows, if such defendant is 
a mere trespasser, it is not necessary, for the 
plaintifi to maintain an action, to establish 
that he has acquired an ea-ement to the light 
and air in question by prescription. Where, 
however, the defendant is not a mere trespasser 
or wrong doer, but is him-^elf the owner of the 
adjoining land or has built with the permission 
of such owner, the plaintiff will oe entitled to 
the relief sued for only where be has acquired 
an easement by prescription, as agiinst the 
defendant or against the owner who has per¬ 
mitted the defen faot to build. DHUMANKHaN 

V. Muhammad Khan, 19 A. l 93 = A,W.n- 
1897. 22. t5 M.L.J. 25, D ) 

See Parties to Suit— Suits by repre¬ 
sentatives OF A CLASS, 18 B. 699. 


-22.—Judicial Officers. Suits against. 

{\)—Obstruction—Removal by Magistrafe— 
Liability of Magistrate—Right of suit a gams 

Government. —The plaintiS was building ^ 

chabootra and obstructing the tborouhfare. 
The Migistrate ordered the plaintifi to 
the chabootra, and the order was came iQ o 
effect. The plaintiff then sued the Government 
to recover possession of the ground covere y 
the chabootra. Held that the Government was 
in no way liable to be sued in respect o 
matters even assuming that the - 

exceeded his jurisdiction. BAGAISHBE 

V. Government. 2 Agra 81. 

(2 )—Jurisdiction of 
Magistrate for removal of building / . . 

place—Suit to establish right-Mamtainabxlity 


Right of Suit — continued. 

-^22.—Judicial Officers, Suits against -eld.. 

ss. 308 and 311, Crim Pro. Code —The provi¬ 
sions of the laijt p-ira, of s. 311, Grim Pro. 
Code, have no furtoer effect than to bar a suit 
to prevent a Magistrate from carrying out an 
order made under s 303, or a suit for damag<'S 
on acccunt of anything done by the Magistrate 
or any other p«»rsou lu carrying out such ordtr 
iQ :ho manner provided by law. It does 
not prevent a persm against whom such an 
order has bean carried into effect, from insti¬ 
tuting a suit to prove ih tt land declared by tbe 
Migistrate to be public thoroughfare is his 
private property. LMjJI UKHELA v. JOWBA 

DowbaandThe collector and Magis¬ 
trate OF KHi^NDESH, 8 B.H.G.A.C. 94 
i^ppr. ,15 0. 460 ] 

(3) —Cause of action —Entry in Rrvenue re- 
gister — Title—Action against Collector .—Tbe 
mere fact that the Collector has entered in tbe 
Revenue books the name of one parcener in a 
certain property as the occupant or owenr 
tbereoi. cannot give tbe plaintiff a cause of 
action to sue the Collector. The Collector’s 
book is kept for purpjses of revenue and not for 
purposes of title. But if the Collector issued 

species of injuactiou against the pUiutiff draw 
ing his share of the prefits, theo an action may 
be maintainel against the Collector. THE 

Collector of Poona v. bhavanr.av Bal 
KRISHNA, 10 B H C. 192. [10 B.H C. 187, F .) 
IB \. 13 B. 75 ; R , 10 B.H.O. 194, 5 Bom. L.R. 
956, 6 Bom. L.R. 983. J 

(4) — Pleadings — Defect—Suit for damages — 

Malis—Juristiiction — Cause of action—Act 
XXVII of —Actions against Judicial officers 

—Extent of liability — Protection — Wrongful 
seizure of property .—A suit was instituted for 
recovery of damages, against an Assistant Judge 
for “ knowingly and malicioubly issuing illegal 
orders.” The plaint alleged no act on the part 
of the Assistant Judge by which he transgressed 
his jurisdiction, though it ascribed evil and 
unworthy motives to him. Held, that the 
plaint was defeoiive and must not be received 
by the Court of first instance. If the plaintiff 
really meant to say that tbe Assistant Judge 
had acted without jurisJicticn and without 
reasonable grounds for supposing that he had 
jurisdiction, then he should have .so stated it 
in the plaint. The plaint as framed was held 
not to disclose any cause of action. A Judge 
exercising tbe functions of adjudication and 
those immediately ancillary to it, represents 
the State. He is appointed by it, and while 
acting within the province assigned to him,is res¬ 
ponsible to the State alone for any abuse of the 
powers it has assigned to him. The State may 
prosecute and punish him for a gross derelic¬ 
tion of duty, at the same time that it will not 
allow him, so long as he sits as its representa¬ 
tive, to be harassed by actions brought by dis* 
appointed suitors to whom, except mediately 
through it,be is under no legal obligation, [i?., 
L.B.R. (1872-1892), 83.] A suit to recover 
damages caused by wrongful deprivation of 
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22. —Judicial Officers, Suits against —cJd. 

property is governed by the six years rule under 
s. I, cl. 16 of Act XIV of 1859, and not oy the 
one y. ar rul*- under cl. 2. s. 1, of the same Act. 
. ftAHLAD MaHARUDRA V. A.C. WATT. 10 B. 
H C. 346. 


ib]—Oauae of action—Suit against Colhetor 
— Entry in Revenue register-^Parties t) suit 
Jursidiction — Objection — Appeal .—It muot be 
taken as the sef-tled doctrine of the Court that 
the entry bv a Collector of a particular person’s 
name a-» i ccupant ” in the revenue books, 
kept for the purpose of determining to whom 
the duty or the right attaches of settling for 
the Government revenue, affords, however 
mistaken, no ground for an action against tho 
(^Hector But. if ihe Collector proceeds fur¬ 
ther and interferes with the plaintiff’s rights 
by an nrd t placing him in an aprrotiably 
worse legal position thin that to which he 
19 entitled, the Collector at once becomes liable 
to an a-tion. A suit was instituted against 
a Collector and another person and a decree 
against them was passed. The Collector did 
not appeil from tho decree. The other de¬ 
fendant appeal'd against it. He contended 
that the plaint disclosed no cause of action 
against the Collector and therefore the District 
Court had no jurisdiction to entertain the suit. 
Jleld that the appellant could take the objec¬ 
tion as to jiirisdrction. bcoanso it was a ground 
common lo all the parties affected by the judg¬ 
ment, even though the Collector did not prefer 
an appeal. Sanoappa Malapa v. Bhiman- 
GOWDA MaRIaPA, 10 B.H.C. 194. 


23 Landlord and Tenant. Suits concern¬ 
ing. 

See Landlord and Tenant. 

i\)~Rcc-.iver duly appointed by Court -Right 
to maintai i suits torrent due-lnterest~’Righi to 
property and right to rent^ inseparable -—VVhere 
a muohalka is executed by the tenant to a 
person who was then considered to bo the owner 
of the land and afterwards, owing to disputes 
about the ownership, a receiver is appointed by 
the Court to represent tho rightful owners of 
the estate, the receiver can maintain a suit 
against the tenants to recover the fair rent 
payable f r 'he use and occupation of the land 
under the muchalka, which is good evidence of 
what is tho fair amount of rent. But the right 
of suit does not extend to recover anything as 
interest on tho rent due. When a muohalka 
was executed by a tenant to a person who then 
olaimed to be tho owner of tho land but who 
has since been hold to possess no title to tho 
property, such a person could not afterwards 
maintain an action foe tho non-payment of tho 
rentofa portion of such property due according 
to the terms of the muohalka. The right to 
the properry and tho right to tho rents payable 
by tho tenants occupying portions of it are 
inseparable. C L. MORRIS, v. MUTHUSAMI 
PiLLAY, 6 M.H.C. 363. 


Right of Su//—continued. 

-23.-—Landlord and Tenant, Suits con¬ 
cern i o g — continued . 

(2) - Arrears of rent paid to Government Under 
certificate, swtf to recover - Maintainability.— 
Where arrears of rent of a zeraindari, due by 
the plaintiff to the zenaindir, were paid, 
on the isvsue of a certificate, under s. 19 of Act 
VII of 1863 (B.C.). by the Settlement Officer, 
who had entered into khas possession after 
cancelling the original lease to such officer after 
objection and waiver by the plaintiff, he could 
not sue subsequently for the recovery of the 
amount on the ground that it vv^s really payable 
to the zemindar and not to the Government. 
QuaerCt —Whether, if the plaint'ff be compelled 
to pay the amount again to the zemindar, it 
would be recoverable by suit Bepin BEHARI 

Singh v. the Government. 5 C. 32S. 

(3) —Landlord and tenant^ suH concerning — 
Suit for excess payment —Omission to make 
deductions from rent —Where a person h.is a 
right to make deductions of rent payable to the 
surburakar under his kaouliat ou account of 
rent due from raiyars or others, and pays his 
full rent without making any deduction, his 
not doing so gives him no right of action against 
the zemindar or his representatives. CHUNDBR 

Seekur Roy v. Gholam Shurreef alias 
Loopan Meeah. 1 lud. Jur.. N.S. 146. 

(4) Swif for rents collected by unauthorised 
person loUhout title—Cause of nefion.—Where 
A without title has collected rents due to B, B 
may sue A for the recovery f'^om him of the 
rents so received. Ram Churn Banerjee v, 
Muddun Mohun Tewaree. Marsh 269=^2 
Hay. 198. 

(5) — Reyit — Excess payment to latidlord —Suil 
against payee—Right of sutf. —Where A, aland- 
Icrd, has received money from his tenants 
which B has a right to receive. B is entitled to 
recover those moneys directly from A by a oivil 
suit, and ho need not sue the tenants who made 
the payments. GOOROO CHURN NaG v GO- 

BIND Chunder Gooho. 24 W R. 352. 

(6) — Patta—Right to enforce—Regular suit.— 

A suit to enforce the acceptance ot a patta is 
maintainable on the regular side. K.ABIM v. 
MUHAM.MAD KADAR, 2 M. 89. [F., 13 M. 

861, 14 M. 441. 12 M. 134.) 

4 

(7) —ActionabU toronq —Dissuadvig f«aanls 
frorn paying rent. —It is no actionable claim to 
dissuade the tenants from paying rent to their 
landlord. EDWARD DaLGLEISH v, JBEBAN 
MAHTO, 25 W.R. 230. 

(8) —Suit for arrears of rent—Exemption from 
rent—Validity of. —A suit to recover the 
“ balance of two years* rent with interest'* is 
not tho appropriate mode for testing the vali¬ 
dity of exemption olaimed by the defendant by 
virtue of some rent-free grant, which could be 
settled only by a suit for the assovssmont of the 
land. HUREE CHUND v. BRLT KOMAR SINGH. 

1 Agra, Rev. 35. 
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Right of Suit —continued. 


-—23.— Landlord and Tenant, Suita con¬ 
cerning— continued. 


23.^Landlord and Tenant* Suits con¬ 
cerning— concluded. 


(9 )—Tenant refusing to resort to well-irriga¬ 
tion Suit to eject —Suit for cnhancenunt 
of rent — Tenoiuy Act, ss. il, 19.— Plaintiff 
'Claimed to (jact the defendant on the ground 
that he refused to resort tocuUivatirn by well- 
inigatiou and ibis entitled the plaintiff to 
cause his ejectment in accordance with a pre¬ 
vious order of the Financial Commissioner that, 
if the tenant should leave the land w.iste, the 
landlord might at his option give over the 
land to other cultivators. It was held per 
.Bottfnois and Lindsoy, JJ. [Campbell, J., dis¬ 
senting) that the suit was not maintainable 
either on the Financial Commissioner’s order, 
or under the terms ol s. 19, Act XXVIII of 
1868, and that the plaintiff must therefore fail. 
S. 19 of the Tenancy Act restricts the grounds 
upon which a tenant with tights ot occupincy 
may be ejected, and a decree for ejection can 
only be made as therein laid down and the pro¬ 
per course for the landlord would be to sue his 
tenant for enhanced rent under grounds 2 
And 3 of s. 11 of the Act JODAR v. SODHI 
INDAR Singh, 54 P.R. 1875, 


19-a) — Enhancement, notice of—Suit to set 
aside notice of enhancement—Act Kof 1859, ss.l3 
and 14. —Where notice ol enhancement of rent 
has been served under s. 13, Act X of 1859, upon 
a raiyat who has no right of occupincy. and 
whose rent has not been fixed by agreement 
with his landlord, such raiyat cannot maintain 
a suit to sot aside the notice of enhancement. 
His remedy, in case the rent is excessive, is 
under s. 14. MOHBEM v RAHEEMOTOOLLAH, 

Marsh 341 = 2 Hay, 433. 


( 10 )-Unassessed jummai land, suit for rent 
relalvg to, maintainable under Act X.—One o. 
the grounds taken for this special appeal was 
that as no rate of rent had been fixed or arranged 
between the parties, as respects the laud in 
question, the plaintiff could not recover ren 
for the land and that no suit would lie under 
Act X of 1859. The High Court held that, un¬ 
der the circumstances, tbe plaintiff was enUt e 
to rent for the land and that the suit was t ere 

fore maintainable as for arrears of rent un er 

Act X oi 1859 in respect of the 
dn which no rent had been assessed, ^ 

the rate should be calculated in accordance 
with ihe rates prevailing for similar * 

Mirzan Biswas V. Mr. R.T. hills, 3 «• • 

Act X, Rul.,159. 


iili—AciXof 1859, s. 23, cl. 6. 5. 
ejectment--Right o/^utf.-The order of a Deputy 
Collector passed under s. 25 of Act X o 
not a judioiAl, but ie a mere ’ 

coDsequeutly, any person aggrieve y 
have recourse to a regular suit ^ \ ’ ^ 

23 of the Act, whether be was ejecte 

by the direct act of the landlord or i y 

by him through the Deputy GoHector G^AM 
KOODSEE CHOWDHRY V. KISHOREE B 

3W.R. ActX, Rui:, 46. 


(12) — Proprietary talrsok under zemindar,i* »t 
or revenue assessed upon, suit niaintainahle for, 
under X.— In thi.s case, the lower Appellate 
Court threw out the suit upon tbe grouiid that 
it could not lie under Act X of 1859. becau^-e 
defendant was uot a ryot or tenant but a pio- 
pnetor. The defcndniii was liable to piy to 
the plaintiff, and the plaintiff wfls liable to pay 
tbe Government revenue, the money receivable 
from tbe defendant being part tbe assets of 
bis estate and tbe whole estate being liable for 
default of reveuue. The High Court was of 
opinion that, under the circumstances, the 
defendant stood in the position of a tenant 
towards the plaintiff and that the definite rent 
or revenue assessed on the whole talook and 
payable to the plaintiff might be the subject 
of a suit under Act X of 1859. CHUNDER 
KANT CHUCKERltUTTY v. MOULVIE MAHO¬ 
MED HOSSEIN. 6 W R. Act X, Rul., 1 [Appl., 
38 C. 278= 15 G.VV.N. 266 = 9 lud. Cas. 394.] 

(13) — Ejectment—Right of suit—Jurisdiction 
— Act X of 1859.—A plaint iff, if ousted by the 
real defendant, is entitled lo sue in a Civil Court 
and it is no answer to his case to say that until 
the real defendant and the zemindar defendant 
settle any dispute between them by a suit under 
Act X of 185’9, tbe plaintiff must be out of 
Court. For. failing any such suit between the 
zemindar and the real dtfendaut, the plaintiffs- 
would be literally left without redress, TarA 
CHAND DUTT V. OAFUNIBSA BIREE, 5 W.R. 
Act X, Rul., 52. 

Suit against agricultural tenants for arrears 
of rent— Conditions foe maintenance of suit— 
SeeU.P. ACT XII OF 1881, s 93 fa). 2 A.L J. 1, 

-24—Mesne Profits. 

See Mesne Profits, 

• (1)— Mesne prefits—Suit for mesne profits ,— 
The party in possession is the only person legal¬ 
ly competent to sue for mesne profits. Khet- 

ter monbe dosseb V- gopeemohun Roy, 

1 Ind. Jur. O.S. 83 = 1 Hay, 178. 

—Fraudulent sale by debtor — Subsequent 
assingment by debtor— Assignee not competent to 
sue previous vendee for mesne profits. —C L, 
who was opposed in executing a decree obtained 
by him against G, instituted a suit for a 
declaration that a deed of sale that had been 
executed by G in favour of her husband was 
false and fraudulent. In tbe judgment in that 
suit, it was declared that C L. was entitled to 
sell in execution of his decree only the two- 
annas share possessed by G, his judgment- 
debtor. A subsequent assignee frem B bavillg 
sued G’s vendee for mesne profits, during the 
pendency cf the previous suit, it was held that 
the plaintiff bad no right to.sue for the mesne 
profits, since no such right had accrued to G. 
his assignor. MONOHUR Dass v. SHAIKH 
DUTAFUT HOSSEIN, 4 W.R. 8. 
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flight of Suit —continued. 

25.— Municipal Officers, Suits against. 

(1) Madras Act X ot 1865 —/Isstsstneni un- 
lawfuUy levied~Su,xt, maintainability of, — A 
person oinnoc maintain a suit for the recovery 
of assessment unlawfully levied from him by 
Municipal Commissioners under Mad. Act X 
of 1365. BHIMAVARAPU BALARAMAYA V. 
G.R. HODSON. 3 M.H.C. 370. 

-dcf XXVl of 1850 —Order of Municipal 
Commissioner—Course open to person aggrieved 
by order. —Where an order was passed by (he 
Municipal Commissioners of a town in respect 
of a matter within their jurisdiction, the 
person aggrieved by such order was bound to 
exhaust all the remedies open to him according 
to the rules prescribed under the Act, before be 
instituted a suit in the Civil Court in respect 

thereof. Sakharam Shridhar Ghadkari 
V. THE Chairman op the Municipality 
OF Kalyan. 7 B.H.C A.C.. 33. [R.. 10 B. 

H C. 194, 22 B. 384.] 

{3]~Bom, Actll of 1805, ss. 4, 11, Act IV 
of 1867— Action against Justices of the Peace for 
alleged wrongful atstress—Municipal Commis¬ 
sioner,—A.u action against the Justices of the 
Peace of the City of Bombay in respect of an 
alleged wrongful distress for unpaid rates levied 
by the Municipal Commissioner of that City 
either under Bom. Act II of 1865 or under 
Act IV of 1867, is not maintainable. In such 
actions, the Municipal Commissioner himself 
or the actual tort-feasor is the proper defendant. 

Shirshankar govindram V. The Justice 
OP the Peace for the City op Bombay. 
SB.HC.O.C. 149. 

(4)—4c( in Cf 1864 (B.C.), s. 67—Prosecu¬ 
tion under —iSutf for damages by person pro¬ 
secuted. —A suit is not maintainable against a 
Municipal Corporation for the value of goods 
sold and damages in consequence of attachment 
and sale of plaintifl's moveable property under 
a proaeculit n insiituted by the Municipality 
under Act III of 1364 (B.O.). MOTEE LALL 

Bose v. Howrah Municipality, 23 W.R. 
227. 

See Bom. act VI OF 1873, ss. 17, 33. 12 B. 
490. 

-26.—ObatruettoD to Public Highways, 

Suita conoerniog. 

(l )^—Suit for obstruction of highway — 
Special damage.—Tho rule of English law, that 
no action can be maintained by an individual 

against another for obstruction to a highway, 

without proof of special damage, should be en¬ 
forced in British India as a rule of "equity and 
good conscience.’’ ADAMSON v. AUUMUQAM, 9 
M. 463. [Appr., 14 M. 177; B., 7 C.P.L.R. 
97, 2 N.L.R. JlO, 31 M. 54=17 M.L.J. 537 
-2 M.L T. 461.] 

(2}—O6sfrwcfiou cf public lane—Suit by one 
person without sptcial damage for a declara¬ 
tion and an injunction. —The p]ainti0 by him- 
^If. and without permission under s. 30, Oiv. 
Pro. Code, sued to remove a gate put up by the 
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-26.—ObBtructipn to Public Hlghwayi,. 

Suits concerrilog—continued. 

defendant in a lane with the permission of the 
Municipal Council and to declare bis right to* 
draw water from a well on the other side of the 
gate and for an injunction to compel the re¬ 
moval of the gate. No special damage was 
alleged and proved. Held, the English rule,— 
that no action can be maintained by onepersoB' 
against another for obsiuotion to a highway, 
unless special damage or injury beyond what is. 
sustained by the general public is proved — 
applied, and the suit was to be dismissed,. 
SIDDESWARA v. KRISHNA, 14 M, 177 = 1 M. 
L.J. 321. [D., 103 P.L.R. 1901 = 64 P.R. 

1901.] 

(3j —Obstruction to public road—Proof of 
Spicial damage—Right of Zemindar. —In a 
road which is a public thoroughfare, unless the* 
plaintifi proves special damage from the ob¬ 
struction, be is not entitled to bring a suit. 
This equally appdes whether he is a Zemindar 
or any ordinary member of the rommunity. 
RAJNARAIN MlTTER v. KKADASI BAG, 27 

C. 793. i9 C. 75, D ) 

(4)—Procession along public highway—Right 
of private persons to stop pn cession — Liabi¬ 
lity for damages for obstruction.—The right to 
make U 80 of a publio highway for conducting a 
procession can only be questioned by a Magis- 
trate who, for preservation of the peace, may. 
if bo sees sufficient grounds, interdict tbo pro¬ 
cession. Private persons have no such autho* 
rity. An action in damages will lie against a 
private person obstructing a procession conduct¬ 
ed on a publio highway,though it is not usual for 
persons of tbe plainti0’s oasto to conduct such 
procession. SlVAPlMCHARI v. MaHALINOA 
Chetti, 1 M.H.C. 60. [R. 6 M. 203.] 

(51 —Suit to enforce right to conduct religious 
procession, maintainability of—Personal dam¬ 
age—What constitutes special damage^Loss of 
sentimental gratification. —A suit to enforce a 
right to conduct a religious procession along a 
publio read will not lie without alleging any 
personal loss or damage. [F.,9M. 463, 10 A. 
498, 18 B. 693. 5 C.W.N. 286. 11 Bom. L R 
372 = 2 Ind. Gas 494 ; ,4ppf., 14 M, 177; R., 12 
Bom.L. R. 274 = 6 Ind. Gas. 213; D., 1 
Ind. Gas. 716 = 32 M 478 = 19 M.L J. 617.] 
The mere loss of the religious or sentimental 
gratification, arising from obstruction to 
carrying tabuts along a publio road, is not such 
special loss or damage as would sustain a civil 
action. SATKU valad KaDIR SANSARI v. 
IBRAHIM AGA valad MIRZA AGA, 2 B. 457. 

(6)—PHbfic obstruction — Right of suif — 
Special damage. —In order to sustain a civil 
action for the removal of a publio obstruction, 
tbe plaintiffs are bound to show that they them¬ 
selves have suffered some particular inconveni¬ 
ence by the oonduot of the defendanis. GBHA- 
NAJI 6in KES PATIL v, GANPATI 6i» 

Lakshuman, 2 B. 469, Note. [R„ 2 B. 467; 

D. , 9 A. 434 = A.W.N. 1887,* 82, 22 0. 651.] w 
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flight of Suit —contiQued, 

26.-Obstruction to Public Highways, 

halts concerning—connnued, 

i7) — Public way — Obstruction ~ Special 
aarnage.—A &uit to remove an unlawful ob¬ 
struction from a public thoroughfare is not 
maintainable, when the plaintiff laiis to show 
that he has suffered special damage Nathu 
V. Jagram Das, A.W.N. 1881. 3. 

(8) —Public way, obstruction of—Bight of suit 

Special damage — Mere inconvenience* —An 
action for obstructing a public way is not 
maintainable if no damage peculiar to the 
plaintiff is proved. Mere inconveiiieuce cr re 
mote danger will not make such an action 
maintainable. Mahomed ADABI v. Dilbar 
Khan, 3 C.W.N. 285. (2 B -157. P,} 

Public road or highway^ actum for obs¬ 
truction to, maintainable only on particular 
damage personally to plaintiff. according 
to the English decisions as well as by those of 
the Indian Courts, it is settled law that a Civil 
suit does not lie for an obuructioii to a public 
road or highway unless the plaiutiff can show 
some particular damage to himself personally 
in addition to the general inconvenience occa 
siooed to the public. MALUK SINGH v- BELA 
Singh, 134 P R. 1882. [D.. '^iS P.L.R. 1910 J 

(10) — Suif to remove obstruction to a public 
way—Proof of special damage by person suing. 
—No suit will lie in a Civil Court to remove an 
obstruction to a public way unless tbe pany 
suing suffers special damige. HOSE IN HAH 
V. Habibulla Shah. 73 P.R. 1877. 

(11) —Public nuisance, suit for lemovil of — 
Special damage to be proved. —A brought a suit 
to compel B to close a drain through which the 
water from the latter’s mosque flowed on to the 
street in front of A’s premises. The street was 
admittedly a public thoroughfare. Held that 
the special damage required lo sustain an 
action of tbis sert muse be damage differing 
not merely in degree but in kind from tbac 
sustained by the rest of the public. NUR ALI 
V. Ram Gopal. lO P.R. 1878. IP., V6l P. K. 
1882 : iJ., 4 P.R. 1895.] 

(12) — Injury caused to inhabitants of a village 
^English Law—Special damage. —Accor Mug 
to the English Law, in order to entitle a pi lint- 
iff cto maintain an action for obstruction of a 
highway* he must show a particular damage 
suffered by himself over and above that suffered 
by all the Sovereign’s subjects. Where this is 
shown, a suit for damages or for an injunciion, 
would lie. (Winterbottom v. Lord Derbi/t L.R. 

2 Exch., .316; Ricket v. Metropolitan Rg. Co , 
L.R., 2 H.L , 175; Cook v. Mayor and Corpora¬ 
tion of Bath, L.R., 6 Eq.. 177, R ) The same 
rule has been substantially followed in this 
country. (12 W.R. 160, 12 B. 469 and 3 C. 

20, i2,) The injury caused to the inhabitants 

a village, by the obstruction of a public high¬ 
way leading from the village where they lived, 
to that in which they had their fields and 
pasture, was held to be peculiar to them, so as 

C. VIII— 120 
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26.—Obstruction to Public Highways 
hujts coacerniog — cofUinutd. 

to entitle them to bring an action for the re¬ 
moval of the obstruction. ABZUL MlAH v 

NasER Mahommed. 22 C. 531. [R., 2 L B* 

K. 134.J 

D ^ Municipal Committee — N. W 

PmV Ouah Municipalities Act, ss. 'z7. 32 and 38 
-Infringement of tights by the exeiase of suck 
rights~Relief. — l3y 38 of the N.W.P, and 
Oudh Municipalities Act. the property in all 
public highways is vested in the committee, 
and by s. 27. the committee can, with the sanc¬ 
tion of tbe Local Government, t-ell any portion 
of icirDd^ referred to io thcii section, which is uot 
required for the purposes of the Act. and shall 
keep roads in repair, and may do ail acts and 
things necessary for purports of geneiai utility. 
But there is nothing in ihe Act which debars 
the Civil Courts from entLiiaiumg suit and 
giving relief in respect of an} Civil right which 
may be shown to have been infringeu through 
the exercise by the Municipaiitv of its powers 

under the Act. PaZAL HaQ v. MAHA CHAND 
1 A. 557. 

{X-k) —Rights of rival sects--Religious procession. 

— Persons of all sects are at liberty to erect 
bui.dings and conduct public wor^hip on their 
own laud, provided they neither invade the 
rights of property enjoyed i.y others, nor 
cause a public nuisance Taey are also entitled 
to condu-rt religious processions through public 
streets without inteiftriug with the ordinary- 
use of such streets by the pUDlic, subject to any 
lawful directious of the Magistr.iio. Part- 
hasaradi v. Chinna Krishnan. 5 M 304 
[Appr., 26 M. 376, 26 M. 551. VVeic 

279; R-t 12 M. 356, 19 iM.L.J, 6l7, 9 Boni^ 
L.R. 663, 32 AI. 478.] 

(15)— Removal of nuisance -Ordeta by Mag-.s- 
traces and Sessions Judge—SuUin Civil Cewt 

— Jurisdiction. —Where, iu respect ol the re¬ 
moval of a nuisance caused b> tbe aefendant en¬ 
croaching on a public road, a Alagistrate issues 
no specific order but only a general prohi biticn 
against him, and the Sessions Judge passes no 
order on tbe matter either in appeal or oiher- 
wise, but simply gives his opinion, on a 
reference made to him that tbe matter is one 
for the Civil Court, held that a subsequent 
action by the plaintiff in a Civil Court was 
maintainable. SOOKMOY MiriER v. Pertab 
Chunder SEIN. 1 W.R. 14. 

(16)— Suit to contest order under s.133, Crim. 
Pto. Code, 1882.—A suit to call in quest! on the 
order of a Criminal Court unders. 1 . 83 , Crim. 

Pro. Code, 1882, will not lie by reason of the 
penultimate clause of tbe same section. K HAIR- 
UD DIN v. KARARX BaKSH, 94 P.R. 1889. 
[Overruled, 34 P.R. 1892, E.B.] 

( 17 ) —Order under ss, 13'3and 137, Crim ,Pro, 
Code, iSS2 — Suit to contest—Declaration o fright 
in Civil Courts. —In spite of the penult imate 
clause ofs. 133inCrim. Pro. Code, 1882, a person 
claiming to be the sole owner of land as r e gards- 
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Right of Sii//—continued. 

— 26 - Obstruction to Public Highways, 
Suits concerning— concluded. 

winch the Magistr-ite h-AS made a conditional 
otder under 13B, treating it as a public place* 
which order has beeu made absolute in due 
C( urso of law under s. 137, t rim. Pro Code, 
may sue the opposite party in the Civil Court 
lor a a.'.laralioii of h«H r-gbts in such land. 
MEGHA and JASSA V. SHADl. 34 P R. 1892, 

F B. (50 V.H. IhhB, Cited and F ) 

See JUUISDICTION OF CIVIL COURTS, 10 A. 

553 = A.W.N. 1888, '-il3 

See Procession, 18 B. 693. 

27. -Office or Emolument, Suita relating 
to. 

{l)—ViUnge jo^hi, hereditary right of, to offi¬ 
ciate at marriag'-s m yajmau’s house Invasion 
of right of] o/yajnianyor.-A person 

who, as 'ho viliiigo joshi, ih entitled by heredi¬ 
tary right to official eai and perlorm all religious 
ceremonies iu the yajman's house can claim to 
recover his usual fees, no matter whi ther such 
ceremonies have been performed by another 
Brahmin or by any one else of tbo caste to 
which the yajman belongs, because, in either 
caso, there has been an invasion of his privi¬ 
leges, as the village priest, against which he is 
entitled lo be protected. WaMAN JaOANNATH 
JOSHI v. Bnlaji KUSA.II PaTIL, 14 B. 167. 
[Diss., 14 C.W.N. 1057 = 12 O.L.J. 74 ; i?.. 3 
N.L.R. 47.] 

Obstruction to public highway - Action 
for interfeting with right of performing ceremo¬ 
nies — Right of yajmans to select purohits.—^n 
action is not maintainable by apurobit against 
another purohit f >r interfering wiih an alleged 
exclusive right of performing religious ceremo¬ 
nies at a particular place, there neing no legal 
obligation upon the yajmans to abstain from 
employing nni thor. DVMODUR MISSER v. 
ROODURMAR MiSSER. Marsh 161= ROODUR- 
MAN MISSER V. DaMOODUR MiSSER, 1 Hay 

366. 

(^)—Declaration o/rig/if —Pujari—Mandir.— 

A suit lies to obtain a binding declaration that 
the plaintiff is entiliod to perform the duties of 
pujari and to rrcoivo the proceeds of the 
mundir. PrANSHANKAR v. PRANNATH 
MaHANAND, 1 B.H.C. 12. [F., 13 B. 548.] 

(4)— Hereditary right to office—Right o/si«f 

—S. 11, Cw Pio. Co^c.—Under 8. 11 of the 
Civ. Pro. Code, a suit lies for establishing a 
right to the hereditary title of musicians to a 
satra though the right is one which brings in 
no profit to those claiming the same. MaMAT 
RAM B vYAN V. RAPU ram ATAI BURA BHA- 
KAT,15C 159. [i*"., 13 B. 429; Disc.. 3 N.L.R. 
131; R., 11 M. 450.] 

( 5 j —Agreement among village Brahmins re¬ 
collection of offMngs -Fnfidift/.—An agreement 
among the Miha-brahmins of a vilUge that 
some of them should collect ofierings in certain 
mouths and should not bo disturbed by the 
others, and that, in certain other mootha, the 
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27 .—Office or Emolument, Suits relating 

to— continued, 

others of them 'should have a like right, is a 
valid agreement capable of enforcement and 
is not agHinst public policy. WOCHly. ULPAT 

20 A- 234 = A.W.N. 1898, 23. LB., 5 0.0. 225.] 

{6i-Quesfions of religious tenets—Duty of 
Courts.—li is not tbe duty of a Civil Court to 
pronounce on the truth oi religious tenets, nor 
to regulate religious ceremony ; but, in protect- 
ing persons in tbe enjoyment of a certain sta¬ 
tus or property, it may n cideDially become the 
duty of tbe Civil Court lodLtermine what are 
tbe accepted tenets of tbe follcfwers of a creed, 
and what is the usage they have accepted as 
established for the regulation of their rights 
inter se. A Civil Court may take cognisance 
of the claim of plaintiffs to tbe offices to which 
they assert ah exclu-ivn right, may secure 
thorn in the enjoyment of that right, and may 
award them damages for the invasion of tbeir 

right in so far as such damages ate not too 
remote and too uncertain. ^lUSHNASAMl v. 

KrishnaMA, 5 M. 313. [.4ppr.. 11 M. 450 ; 

B., 23 B. 122. 26 M. 554.] 


a)—Right of adminisfering Purohitam to 
Rameswaram pilgrims, suif to establish ^jeetu- 
sive exercise of-Pnvilege, effect of ohenabxlity 
of, in rendering it a proprietary The 

ieot of Uiigation inthis case was the right of 
administering what is called Purohitam to 
seventeen classes or castes of the numerous 
pilgrims, resorting to the pagoda and other 
temples io ihe IslAnd of Rameswaram. The 
issue settled in the suit threw upon the appel¬ 
lants the burden ot proving, first, the hetedi- 
tary and exclusive right of the Arya Brahmins 
to administer P.urohUam to all castes of people 
frequenting Rameswaram as pilgrims and their, 
ancestors’ enjoyment accordingly. The proofs 
adduced io support of the issues oon^sted ol ex¬ 
tracts from one of tbe old Puranas. Even taking 
the authority of the Parana texts at the high 
e.st. their Lordships of the Judicial Committee 
were of opinion that they did not more than 
enjoin upon pilgrims who wished to have the 
fullest spiritual benefit of tbeir pilgrimage, the 
duty and necessity of resorting to the Aryw to 
their offices. They do not show that the duty 

wai- universally recognised as ° 

that the enjoyment of the privilege as it then 
OTi.tDd, wa^xolusive. Furlher. the v» ue of 

the texts as evidence, was in their 
opinion much diminished by the cons.derat ^ 
that the privilege now claimed was admitl^ 
to bo capable ot alienation ot delegation. Th y 
would be ol far more weight if tho 
were that, by positive ordinanooor by 
ary usage, (he privilege of admuiistenog 
tain religious rites had become vested in a ^ 
Uculsr OU.S Of priests. The prinoiple o aliena¬ 
tion or delegation being admitted. 
effect that the offloaoy of the rite 
the character of the ministering ‘ 
sarily lose their force. The Ptlv'legJ ot 
inu the function, when alienable for money, 
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p Office or Emolument, Suita relating 
-continued. 


ceases to bs the subject oi religious sentiment, 
and becomes a mere proprieUry right. More¬ 
over. this qualify of the privilege must greatly 

increase the difficulty of proving i's coniiuued 
enjoyment, supposing that it ^ver existed, be¬ 
cause every long continued cnjjyiuent of ' the 
privilege by others is ctpable of being 
ascribed to a presumed grant or alienation 
of which the direct evidence is lost In the 
result, their Lordships wer- ( f (;pmion that 
the evidence, though it nngbt establish that 
the Arya community Lad existed as part 
and a principal part of the hierarchy of the 
Rameswarara Pagoda at^d its dependencies 
from a period of remote annquity, and that 
the appellants might oh taken to be the actual 
represoniatives of that cnmmun!t\, failed to 
show, either oy douume.i.ar^ pruof i>f us origin 
by sujh proof of lor.g and unioterruptod 
usage as in the absence of a documeaiary title 
would suffice to establish a prescriptive right, 
the existence at auy iime of the original and 
exclusive privilege which the appell-tnts had 
Wi-ide the foundation of their title. The appel¬ 
lants had on all points failed to relieve them¬ 
selves of that burthen which ihe necessities of 
their case, and the particular isj-ue directed 
in the cau^e, imposed upon them. Rama- 
SAMY AIYAN v. VENKATA CHaHI. 2 W R. 

P O 21=9 M.I A. 344 = 1 Suther 492 = 2 Sar. 
[dppr., 5 M.H.C. 6; i?., 2 M H.(J. 330.J 
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(8)— Suit to esiaOlis/i exclusive right to receive 
fees paid to purobits— Necessity /or proof of 
c^itract or usage. —Plaintifis sued to estaolish 
their exclusive right to receive fet-s paid to 
certain purohits by the pilgrims resorting to a 
temple, and to recover a certain amount 
received by the defendants in that capacity, 
jaeid that in the absence of any contract 
between the parties or of any proof of long and 
uninterrupted usage, as, in the absence of a 
cocumenbary title, would suffice to esiablisb a 
prescripiive right, the suit was nob imintain- 

Krishna aiyan v. anantarama 
AIYAN. 2 M H C. 330 [fi,. 7 M. 424. 3 N.L. 

47; D,. 5 O. C. 225.] 

(9) — Civ. Pro. Code, s. 11 —Infringements of 
^^ghts connected loith office — iSwif. maintainable 
“••An action lies in respect of infringements of 
^ghts connected with an office. SRINIVASA 

I-Hathachariar V. Srinivasa aiyangar 

SRINIVASACHARIAR v. SRINIVASA 
4HATHACHARIAR, 9 M.L.J. 35S. [R,32M. 
291 = 5 M.L.T. 33.] 

(10) —Civ.Pro.Code, 1882, s.\X-Dignities and 
^^oluments appertaining to office in temple — Dig- 
“pities and emoluments not separable—Suit for 

and emoluments ^Maintainabiltty -— 
'ylamtiff had bought the right to certain digni- 
rltf emoluments under the name of Malji 
Uharnaakarta Miras in the Conjeevaram Devas- 
tanam. The emoluments consisted of money 
food given on periodical occasions, and / 


thcdignities were honours wiiLout ^nv anpre- 

ciaole money value. Both ib.se righ:/hffi 
been accorffid to the plaintiff and h.s pr.d.r-e- 
^rs in title by the rrustees of the Jcrripie. 
Plaintiff instituted a suit for a doclnr-ii ion ^ of 
his right to the said rights and jor rec ^v rv ( f 

arrears of incomes and siootautrams unlawful¬ 
ly withheld from him. It was contfoded on 
behalf of the defendants that the rights 
clHimed were of a religious oafuro oi which the 
Civif Courts had no c. inc;. Held that 
the emoluments clainuh po.-s.ssed a money 
value and as such was cogniji I'de Court 

oflaw. HWd also that, as ibe right to the 
dignities was inseparable from -be oihcr ri<Tht 
and as both had been moitgaged, b.'ugbt ^nd 

and enforced I v ibe decrees 
of Civil Courts. It was copr, z-hit- by .such 

Courts. Kfushnasawmi Thah hacharmr 
V. APPANAIYANOAR, 7 M.L J. 23. 

receiving offerings at a public 
ial. tleLd. that no pHr.>on ran appropriate to 
himself any particular spot on the banks of a 
public ftanki, or claim tht exclusive right 
lo receive ffferings from the pcr^oin.- who resort 
to the Tal to bathe. SHEo Dix v. Jai Rvm 
Singh. 2 OX. 1. 

(1-2)— for share of fees obtained by joint 
members of a family as Puyehn—Jurisdiction, 

— A suit oy the widow of one of the members, 
for her share of the fees obtained bv ibe joint 
members oi a family as Puiohits is cogni- 
zable in a Civil Court. Khedroo OJHA v. 

mussamut Deo ranee Koomar s w r 
222i IdppL, 8 B.L.R. 50 = 15 W.R 531.] 

(13 tf; 14 )—S 11, explanation. Civ Pro, Code. 
188J - tiight to offerings, suit for esiathshment 
of—Offerings being of substantia I value as emolu¬ 
ments. —A suit for the rtgular c fforings made 
out of the funds of a temple, wLic). are not the 
voluntary offerings made oy pilgrims, f ut which 
are of a substantial value as emoluments, being 
a suit of a civil nature as explin s* 11, is 
cognizable by the Civil Court. Kanta 

Surma v.Gouri Prosad Surma pardehri. 

17 C. 906. (2 M. 62. R ; 10 B 233, D ) fp 27 
C. 30.J 

(15)—Custom— Suitfor a declaration of aright 
to 'DharaV (weighman's fees), whtther enjer- 
ceable by Plaintiff sufd for a declara¬ 

tion of his right to one-fourth s< er pi r raaund 
on all loreign grain v.'eighed within the Kasha 
in lieu of service as chowdry according to anci- 
eut custom. Held that no custom sanclioning 
such a right was established, that it wis only 
with the consent of the shop-keepers chat the 
chowdhry was enabled to levy the fees, and 
that unless with such consent or as remunera¬ 
tion for services actually rendered at the request 
of the parties, be was not entitled to levy rfae 
fees. Devi DAS V. Naraina, 45 P R 1878 
F.B- 18 P.R. 1S72, R.) 

(I6}~0ffice of Granthee in Sikh Umple at 
Umrtt3ar-^Succession—Offerings or ardass_ 
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-27.-Office orEmoluraent, Saits relating 

to— continued. 

Joint family property—Evidence of separate 
enjoyment of ardass adm%ssif)le though family 
;om/.-M, who was formerly grunthee oi the 
Sikh tcmplo at Umritzar, died leaving behind 
him the plaiutiffs, grand-sons by bis elder son 
and the defcckdant, grandson by his younger 
son. i^efendant was performing the duties of 
the office both before and after M's death, 
receiving no extra share in the profits of the 
office for so doing, but dividing what be received 
with his cousins. Defendant also shared with 
his relations the special ofierings called ardass 
winch a grunihee receives. Disputes suose- 
quently arose and the defendant refused to 
share tbe:-e offerings with the plaintiffs. Held 
that the office of grunihee or Ouddee nusheen 
was not a descendible inheritance devolving on 
all the members of the family, to which the 
Ouddee nuaheen belonged, and that the ardass 
belonged separately to the guddte nusheen 
though he happened to be the member of a 
joint and undivided Hindu or Sikh family. 
The sharing of the ofieriogs by the defendant 
with the plaintiffs was not either obligatory as 
a matter of law or custom. What had oeen 
thrown into the family funds only need be 
divided equally, and ihe profits made by the 
defendant as Ouddee nusheen cannot by geneial 
law be treated as joint family property. 

nowrung Singh v. hhugut Singh, 4 P.R. 
1870. [R.. 49 P.R. 1892.] 

(17| — for confirmation of possession— 
Vague intenitonjo set up claim—Oausefif action 
—Possession of hill and places of worship, — K 
plaintiff sued that bis possession of a certain bill, 
the places of worship appertaining thereto, and 
the idols set up thereon by virtue of proprietary 
right, might be confirmed, alleging that the de¬ 
fendant was intending to lay claim to tho offer¬ 
ings made to the idols and at the places of wor¬ 
ship, and purposed to call into question his 
(plaintiff's) po^^sessory right to the hill and 
places of worship. Held that the plaint dis¬ 
closed no cause of action whatever, as the 
allegation against the defendant was a vague 
intention on bis part to set upa claim.POORUM 
CHAND GALEECHA V. PARESHNATH SlNGH. 

12 W.R. 82. 

(18)— Suit by holder oi office of inllage priest, 
—A suit by the bolder of the office of a village 
priest for damages against an intruder who de¬ 
prives him o( bis rights and benefits will lie. 

ViTHAL Krishna Joshi v. anant Ram- 
CHANDRA, 11 B. H. C, 6. [F., 3 B. 232, 8 

N.L.R. 47, 8NL.R. 133; Avpr., 2 B. 470; 
R.. 3 B. 9. 12C.L.J. 74. 5 S.L.R. 107.] 

( 19 )_ 5 . 11 , Civ.Pro. Code,l^S2—-Suitof acivil 
nature—Shankaracharya — Dispute as to set¬ 
ting up a claim as a Shankaracharya—Injunc¬ 
tion.—The plaintiff, tho Shankaracharya of the 
Sbarada Math at Dwarka. sued for a declara¬ 
tion that the defendant was not entitled to tho 
style, title and dignities of a Shankaracharya, 


Right of Suit —continued. 

-27.—Office OF Emolument, Suits relating. 

to —cvnt%7iued, 

and that he was not entitled to call for or re¬ 
ceive any offerings from the people of Ahmeda- 
bad orotbor places in Gujerac either in his as¬ 
sumed capacity of a Shankaracharya or of a 
Shaukaraobarya of the Jotir Math or of a branch 
of bbat Math, and for an injunction restraining, 
the defoudaut from styling bimself as a Shan- 
karacharya in Gujerat or from claiming ot 
receiving offerings in Gujerat as a Sbaukara- 
charya or as a Shankaracharya of the Jotir 
Math or of a branch of that Math fiefa,that 
the suit was not of a civil nature such as the 
Court would enieriaiu. Toe office of Mohunt 
of the Sbarada Math is in no way endangered 
by the defeudanl's action in claiming to be a 
Sbankaracharya of the Jotir Math, nor are 
voluntary ofieriogs made to Shankaraobaryas 
in Gujerat fees claimable as of right by the 
bolder uf the plaintifi's office. For iuterferonoe 
with a mere dignity or for voluntary ofieriogs 
no suit can be miinttined. Civil Courts will 
not deoido disputes as to precedence or privilege 
between purely religious functionaries, nor 
will they grant injuuotions to prevent preach¬ 
ers from preaching where they like, under any 
title they please, provided no office or property 
is disturced or interfered with. MaDHUSUDAN 
PARVAT V. SHREE MADHAV TEERTH, 11 

Bom. L.R. 58^33 B. 278 = 1 led. Cas. 331. 

(20) — Exclusive right to act as khatib^Suit 
for declaratioyi and injunction when maintain¬ 
able.—A suit by a person for a declaration of 
his exclusive right to act as Kbatib in a certain 
locality and foran iojunotion restraining others 
from acting as such is not maintainable with¬ 
out allegitiou of disturbance of the plaintifi in 
the exercise of bis office, MiRA MOHIDIN v. 
ASAN MOHIDIN, 17 M.L.J. 421. (i5 M, 355,19- 
M. 62, 2 M L.J. 83, R.) 

(21) —i4c/ XXIII 0/1871, ss. 3. 4. and 6- 

Swit for dei'laration of fight to officiate as patil. 
—Act XXIII of 1871 should receive a strict 
construction, as being in derogation of the right 
of tho subject to resort to the ordinary Civil 
Courts, (l B. 523, R.) The Act does not pro¬ 
hibit a Civil Court from entertaining a suit 
merely for a deoiaratiou as to the eligibility of 
a person to offioiaio as of a village. GU- 
RUSHIDGAVDA BIN RUDRAGAVDA V. RUDR- 
AGAVDaTI KOM DYMANGAVDA, 1 B. 831. (1 

B. 75. D.l [R., 10 A. 396,14 B 395, 16 B. 
637, 29 B. 480 = 7 Bom. L.R. 497.] 

(22) —Suif for declaration of right to officiate 
as priest and receive offerings —Afamtainabiiify 
— Declaratory decree. Specific Relief Act, s. 42. 
—A Civil Court has jurisdiction to entertain a 
suit for a declaration of one's right to officiate, 
in alternate years as priest in a certain temple- 
and to receive the ofierings of worshippers of the 
idol. A Court of appeal must not dismiss a 
suit, because it is one praying only for a deola. 
ratory decree without any consequential relief 
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27.-Office or Emolument. Suits relating 

to— continued. ® 

where the defendants had not taken that obieo- 

be amended. 

13 B. 548. [K, 14 M. 46 ; R., 15 M 15 U B 

R. 1897t 190. vol. II, 231. 5 Bom. L. R. 3,9. 

im-Oiv Pro.Code, 1832, s.ll-Suit/or office 
With no^noluttienis-- Maintainability — Jurisdic¬ 
tion of Civil Courts—Heg IX 0 / 1827—7/ appli. 
■cable to suits between Mahomedans.—k suit for 
a declaration of one’s right to hold a rehgious 
ofSce. even though no fixed fees are attached to 
* «n<3er s. 11 of Civ. Pro, Code. 1882. 

A dispute as to the right to an office, as for ex¬ 
ample the office of Khatib among the Mahomed- 
ans, IS not a caste question within the meao- 

^ 21 of Res. II of 
i« 2 /, which has no application to suits between 

Mahomedans. Sayed Hasun Saheb v Hus- 

B- 429. [R., 12 C.L.J. 74 = 14 

<J.W.N. 1057.] 

(24) Religious office — Suit for injunction 
testraining defendants from officiating in iemole 
—Juri<^diction—Civil Courts-Kangra Bhcjkis 
of Bhoxoan shrine —Right to officiate in temple— 
Custom. A suit by the plaintiffs, the Bbojkis 
uf the Bhowan shrine at Kangra, for an in- 

the defendants from 
officiating in the Bhowan temple ontbe ground 
hat by custom the defendants were disqualified 
y descent for performing the services of the 
L held cognizable by a Civil Court. 

^y the custom obtaining among the Kangra 
b(qkis of the Bhowan shrine, only the sons 

Bhnjkis by wives who were the 
^ehtei’p of Kangra Bbojkis were entitled to 
officiate in the temple, and not sons of Kangra 
Bbojkis by daughters of Bbojkis of Jawala 
^ukhi or Naina Dai. Bhag Mad v. Sant, 

27 P.R. 1880. 


Suit to establish right to personal office, 
^ture of. — Where the object of a suit is to 
establish a right to a persona) office, rbe suit 
*s of a personal character. SHAM ChaND GlllI 

Bhayaram Panday, 22 C 92. 


Right of Suit — continued. 

of their existence ought to bo inquired into 

M. Ibb, D.) [Appr., 14 B. 90 : 4 u 

11 M. 393. 19 M. 127. 8 N L.R. 47.] ’ 

m)~ Dancing girl - Immoral custom - 
Granting that the devadasis of a pngoda have 

by the custom of that pagoda, a r-gut to vote 

the introduction of any new dasis, such a right 
cannot oe countenanced by Courts as it would 
be recognizing an immoral custom and encour 

aging the association of women to eniov iha 
monopoly of the gams of prostitution. ( hinna 
UMMAYI v. TEGARI CHETTI. 1 M. 168. (2 M 
H.C. 56, 5 M.H.C. 161, D.) [R 4 r S 4 e;' 

11 M. 393 , 19 M. m; il.; 1 M. ' 356 ,] ■ 

(29)-—Swif/or wasilat in respect of certain 
turn of worship, mnintamnbdity 0 /—C)/ 7 'rr^w/ 7 c 
to idol and profits of sheba,t.-A suit for wasxlat 
does not lie in respect of profits derived from a 
turn of worship, the offerings coustitutine the 
profits being in their nature uncertain and 
voluntary. If offerings are intended for an 
Idol, there can be no personal claim to them 
If they are intended for the shebait of the idol' 
they being voluntary and uncertain, must be 

taken to have been intended for the person per 
forming the worship, at the time the offerings 
are made, whether rightfully or wrongfully L 

against any other person who might have had 

a better title to perform the worship during 
the same lime. KASHI CHANDRA ChuckER- 
BUTTY v. KAIDASH CHANDRA BaNDOPA 
DHYA, 26 C. 356 = 3 C.W.N. 279. (JO WR 
457, F.) iD., 27 C. 30; Dtss., 17 M.L.J, 49 * 3 .] 


(26j- Cause of action — Pecuniary benefit — 
^Uormance of religious services. —A ciaim for 
Pecuniary benefits in respect of the perform- 
^ticeof religious services is one cognizable by a 
Wil Court. fR.. 11 M. 450, 17 C. 906, 30 
158, 3N.L.R. 1.31, 17 M.L.J. 1.] H, for 
0 determination of such claim, it becomes 
Necessary to determine incidentally the right 
®P®**^orni the services, the Courts must try 
decide that right, KRISRNAMA v 
J^RISHNasami. 2 M. 62 = 6 I.A 120, P.C =3 
jur. 322 = 3 Suther 620 = 6 C.L.R. 201 = 

__^7)- Dharmakartha—Dancing girl — Mirasi, 

Where it is alleged that honours and per- 
ace appurtenant to the hereditary 
00 of dancing girl of a pagoda, the question 


(30) —6\ 11. Civ. Pro. Code. \Q^2~Suitfor 
declaration and enforcement of right to officiate 
as shebait U7id to share offerings—S. 211, Civ. 
Pro. Code, 1882.—When a member ol a family 
brings a suit against another for the declara¬ 
tion and enforcement of a hereditnry right to 
officiate as shebait or priest, at the worship per¬ 
formed by votaries at the foot of a certain tree 
and to share the offerings made at such wor¬ 
ship, such a suit is maintaioablo, having re¬ 
gard tos. 11, Civ. Pro. Code. (13 S D.A. Part I 
362, 26 C. 356, D.\ 17 C 906, F ) There cannot 
be a decree for posses.sion in such a case. 
Quaere, —Whether s. 212, Civ. Pro. Code,* 
applies to such a case, and whether the ques¬ 
tion of the amount of these profits should be 
determined in execution of ihe decree. Dino 
NATH CHUCKERBUTTY v. PRATAP CHANDRA 
GOSWAMI. 27 C. 30 = 4 C W.N. 79. [7’. 17 

M.L.J. 493.] 

(31 )—Claim to be Chalvadi of Lingayet caste 
at Bagalkot—Caste question — Reg. 11 of 1827 
s. 21 —Claim to caste office — Jujtsdiciion of 
Civil Courts. —A claim by a certain person to 
be Chalvadi of the Lingayet caste at Bagalkot 
is a caste question within the meaning of so 
much of Reg. II of 1827, s. 21, cl. ( 1 ) 
as remains unrepealed by Act X of 1861. 
[Appl.t 6 B. 725 ; R., 15 B. 599, 18 B. 115, 19 
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-27.—Office or Emolumeat, Suits relating 

to —continued- 

B. 507, 26 B. 174 = 3 Bom. L.R. 718; D., 11 
M. 450, 13 B. 54S, 23 B. 1-22.] A claim to a 
Cdste office, to be entitled to perform the 
honorary du’ ies of that office, and to ervjoy 
certain privileges and voluntary offerings at 
tbu handsel the members of the caste, is a 
o-tsre qu-Mtion atjd is not cogaizible by a Civil 
Goan.. (3 M.f.A. 198, R.) [ApDl.,6 B. 725; 
B.. 15 B, 509. 18 B 115, 19 B. 507, 11 M. 

450. 13 B. 518, 23 B. 122.] If a parson 

usurps bae offi 56 of another and receive? the 
fees of the offic-.*. he is not bound to account to 
the rightful owner for them if the payments 
are merely v-jltmtary. ShvNKERA B'n MARA- 
HASSAPA V. H\NMA BHIMA, 2 B. 470. 

(321— Fee^ attached to OlH^e—Suit to recover 
— Voluntary paymenh — Hereditary offices-^ 
Alienation of. —If a per.sDu usurps tho office of 
another, and receives the fees of the office, he 
is bouucl to .iccount to the rightful owner for 
them. Where the payments are merely volun¬ 
tary, tho ca-^e is different and no suit can be 
brought. [/?., II B.H.G 6. 2 B. 470, 14 C, 

W.N. 1057=12 C.L.J. 76 = 6 Ind. Gas. 864.] 
Where the purchasers of .an hereditary office 
were iho grand children of tho then holder who 
would even'u illy succsed to the office as heirs, 
and the grandfaiher did n ithing more than 
relinquish liis right in their favour, held, that 
the alicnai i >11 was vil'd SlTARAMBHET v. 
SITAU4M G \NE3H. 6 B H C.A.C, 250. [R., 

6 B. iUH, 23 C. 645, 23 B. 131, 5 S L.R, 107, 

13 C.L.J. 449=16 C.W N. 347 = 10 Ind. Gas. 

41 ; D., 34 0. 828= U G.W.N. 782.J 

-‘Offtcp, right to—Right undefined and 
indefinite — V'lluni'irif piyment-^ Dscl nation. 
—Plaintiffs sue 1 f ir tho establishment of their 
right to an offic I without stating the exact 
lights and duties pertaining to that office, on 
the more allegation that tho defendants had 
obstructed them in the collection of the duos ’ 
or profits. Both the lower Courts dismissed 
the suit. Ht'W th*t, as those who made pay¬ 
ments to a pors m in th'j plaintiff's position 
werj under no le^al obligation tc render them 
to any p irticular indivilual in preference to 
another, nor to any person agtinst their will, 
tho plaintiffs wero not entitlod to an exclusive 
right and thit tho suit was not maintiinablc, 
R\M DEERUCj V. CHUKHOO 1 N-W P 231. 
{Pynrin Mill v. Kk-sioo Sihocx, S.D.A. 1846, 
F .) 

(31) — Archaki k^pt out of office by co-acoUaka 
—Loss of vduntary contribution —5uif for 
damages. — \ (iUim by an archaka of a toinplo 
against his co archika to recover what might 
have been received as voluntarv ooutribution, 
if ho had not been kept out of office, is main¬ 
tainable. BHIMA CHAUYUtiUv. RAMANU-TA 
CHAKYUtiU. 17 M L.J. 433. |27 G. 30, F.\ 26 

C. 653, Diss,) 

(35)—Ciu. Pro. Code, 1908. s. 9—Suif for 
declaration and injunction—Bight to perform 
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to -continued. 

Ram Lila—Not connected with shrine or temple 
— Office — Voluntary payments —Suii of civil 
nature. —The plaintiff, a minor, sued fora decla¬ 
ration that be had the right to bold a certain 
Bam Lila and claimed an injunction to restrain 
the defendant from interfering with that right. 

It was admitted that the Lila used to bo held 
by means of voluntary sub.^criptiODS of the 
Hindu community. The expenses of the Bam 
Lila used to be paid out of these subscriptions, 
and the balance was appropriated by the plain¬ 
tiff. .ffefd that the suit was not maintainable 
under s. 9, the pageants not being connected 
with any temple, shrine or sacred spot, and the 
plaintiff not holding any office or receiving any 
emoluments. CUUNNU DAT VYAS v. BABU 
Nandan, 7 A. L.J. 529 = 6 Ind. Cas. 223 = 32 
A. 527. (19 M. 62, 11 M. 450, R , and Disc.) 

(36)-Civ. Pro. Code, s. 11, questions of 
religious ritual whether cognisable by Civil 
Court under—Emoluments for the ritual, effect 
of. —In this suit relating to a contest as to the 
right to recite certain mantras in a temple and 
to receive the emoluments given, ou an objection 
raised that tho mutter could hardly be con¬ 
sidered as the subject of a Civil suit, tboir 
Lordships of the Privy Council observed that 
I there was a question of emoluments which could 
1 bo preceded by questions of purely religious 
rituals without being barred by them. VENKA- 
TAVARATHA THATHACHARIAR v, ANANTHA- 

CHAKIAR, 16 M. 299 = 3 M L.J. 150. P C. = 6 
1 Sar. 364. [R., 30 M. 158 = 17 M L.J. 1=2 

M.L T. 69.] 

(37i —S. 9, Civ, Pro Code, 1908—Afaripora 
Brahmin, suit by—Claim to officiate as priest at 
the cremation cerement/ Custom, vn/td, 
tials of —Agreement with Muniiipality to officiate 
as priest, is specifically enforceable-Bengal 
Municipal Act (lU of 1884, D C ), s. 260-d — 
License to employ cremation priest, if can 6c 
granted —Where tho plaintiff claims a heredit¬ 
ary right t) officiate exclusively as a priest on 
tho occasion of tho croma'iou ceremony of all 
dead bodio? brought for funeral to a pirtioular 
place, tho suit is maintainable as one of a Civil 
nature. A claim for a declaration that tho 
plaintiff is ontitlcd, to the exolusiuu of all other 
Brahmins of the cla.-^s to whioh bo belouft^. to 
officiate as a priest at the oremaiion oeremony, 
is not maintainable under Hindu law, or under 
any customary right. A custom, to be valid, 
must have four essential attributes ; first, it 
must bo immemorial; secondly, it must be 
reasonable ; thirdly, it must have continued 
without intorropiim since its immemorial 
origin, and fourthly, it must be certain in res¬ 
pect of its nature generally, as well as in respect 
of the Icoahty where it is alleged to obtain and 
tho persons whom it is alleged to affect. In 
order to ascertain whether a particular custom 
is roASonabla or not, one must look to tho pos¬ 
sible period of its inception. A voluntary oost^ 
sent of the people to the employment of the 
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2? —Office or Emoluiueat, Syits relating 

to — continued. 

plaiiUiS or his predecessors as cremation priests 

cannot confer upon him any exclusive rir^ht 
and the continuance of this state of thincs’ 

even for peaeratious, cannot confer upon him 
a legally enforceable right. An agreement with 
the Municipal Corporation that the plaintiff 
alone would officiate as a priest at the creir. i- 
tion ceremony is not specihcally c.iforceable. 
o. 2bt)-A of the Bengal Manicipil Act does riuf 
contemplate that ibe commissioners should 
creite a monopoly in favour of anv person 
even m respect of fuel shops. More' than one 
person can get licenses to keep fuel shops for 
the sale of the oece--sary articles at the proscrib¬ 
ed rates. The Municipality and the licensee 
from them are not entitled, by the grant of the 
license under s. 260-A of the Bengal Municipal 
Act, to compel any person to employ a particu¬ 
lar cremation priest, and they have no autbon- 
ty to levy any fee for this purpose. GOUH- 
MONI DeBI V. CHAIRiMAN OF PaNIHATI 
Munioip.^LITY, 12 C.L J. 75 = 6 Ind. Gas. 864 
= 14 C W N. 1037. 

(38)-Ciy. Code, 1903, s. 9-Stotrapa- 
office-—Suit for declaration of right to recite 
stotram«, o/nd injunction—Whether cognizable 
y Civil Court — Voluntary offerings ~ Refusal 
of right to participate in — Damage-i. —A suit for 
^ declaration of the right of Vadoqolais to 
^cite stotrams, on certain occasions in the 
^onjeevaram temple, and also for an injunction 
0 restrain Tengalais from interfering with 
heir stotrapatam by themselves reciting the 
y^^o.ndham or in any other way is one c -guiz- 
able by a Civil Court, (5 M. 313, R.) Where 
the offerings are voluntary, damages cannot be 
awarded, but when voluntary offerings have 
been actually contributed, then the refusii of 
^ person’s right to participate in tbs fund 
causes damage, which is a natural consequence 
0* the reiusal, and the Courts are entitled to 
award damages in such cases. BashIAKAR v. 
VENKATA VARiDA THATHACHARIAR alias 
^®^'NASA\VMI THATHACHARIAR. 20 M L.J. 

»30«8 M.L T. 137 = 7 Ind. Cas. 148. 


Right of St//r—continued. 

27.-Office or Emolument. Suits relating 
to— continubd, ^ 

holder.-A suit doe-: not lie by a dismis-:ed 

for toe recuv- rv of 
i^)d, which formed the emolument. of“ hi< 

office and which b;.s enfranchised ;ui J 

granted to bis sucjo.s.or in ofh.-e. SlilNlV\sv 

V. LAKSHMAililA 7 M 206. 

HI) -Here.iua./J vUlaqe rx/he~Sn’.ra„ce o< 

T/f — 

t f of th, iamil, of o(/ioe hoLaer. 

fo, a .hare in (he land.—Where lanos which 
were appurtenant to a hereditary viilage office 
were severed from iI au 1 aliowed to be enfram 
chised bv ihe oiliovbol ier for the time beine 
a persou who never held the r.fft re, th moh a 
member of the family of the . fti :e holder, could 
not have a claim on the rmoiuments. BAD t 
V. HUSSU BhaI, 7 M 236. , ,o M. l'- 

B., If M.L.J. 101 = 2 JI.L.T. 101 = 30 M.’ 

• J 

1831 — JJadfas Act IV of 
1866 Lanas fotnung ini'dumi'nts of heredit¬ 
ary oJjica—Enfran ■hisement -- Title to etnolu- 
vitnls of cMie — Vithg, cjji e — Inca^acity^ 
Held by the I'm' Bench, Uutchuis. J., dissent- 
inp.—Where the lands, loruiii-g the emolu¬ 
ments of a bereuitary village office, having been 
separated from ihe office by Government,' were 
enfranchised au.j grant, d by the Jnam’Com¬ 
missioner to a person who bad oce-i appointed 
to. aod at the date ot enfranchi.sement. was 
holding, the office, though he had n . hereditary 
cl lims (o i he same, a member of i he lainily of 
the heiedit iry office holders cannot claim such 
lands from him. [F.. lo :\I. ^34. 21 M. 47* 
Cons, 26 M. 339; H., 20 M. 454. 7 ML.j’ 
248, 27 :\r. 16, 17 M.L J.lOi, F.B. = 30 M. 434 =* 

2 M.L T. 101. 4 M.L T. 282, 18 M. L. J. 603 = 

31 M. 526 ; D.. 22 M, 204.] In the ca?e of per¬ 
manently settJf d estates, inability, by reason of 
age or sex, to discharge pers 'na-Iy the duties of 
the office, is a sufficient di.-qu iltfic ition. VEN¬ 
KATA V. Rama, 8 M. 249, F. B [F 9 M 
214 ; D., 10 M. 226.1 


(39)-S. 11, Civ- Pro. Code. 18S2-Suil for 
flours attached to religious institutions and 
Offices Competency of Civil Courts tj entertain 
^Uch suits —Whether Civil Court can declare 
i’ituah and regulate them —A suit for honours 
lie in the Civil Courts if they are claimed 
attached inseparably to an office, as parts 
. ®ttioluments, and not simply accorded to 
* s holder as marks of respect, which might be 
excluded to any other person to whom the 
hecroe of respect is due. A Civil Court can 
^lara the rituals to be followed in any case 
is nece.ssary to protect and preserve to 
® plaintiff the enjoyment of bis office. 

V 


(43)— Enfranchisement of Intin lands in 
favour of two persons — One sol ly appointed 

to office — Right to recover iheoihei's (ands. _ 

Where inam property atc<»che3 to a hereditary 
office is separately enlrnn nised in favour of 
the two persons entitled by h^.-reditary right to 
that office, an.i patr.as aie is•^ued to enc i of them 
for a moiety of the lands, the subst-quent ap¬ 
pointment of ou^ of them solely to the office 
does not entitle him t > recover the other moiety 
of the lands. SANKARA SUBU AYYAR v. 
RAM.4SAMI AYYANGAR, 20 M. 454. [R , 27 
C. 242.] 

(44)— Enfranchisement, e(je:t of—Grant to 
member of undivided family — Suc'esidon. — 


^RIRANGACHARIAR v. RANGASAWMY But- i Xbe effect of onfranchisement was to free the 
■^ACHariar, 9 M.L.T 33=32 M. 291^3 lad. i lauds l.r)m theirinalieoable character, and to 


881. (9 M.L.J. 353, B ). 


empower the GevernmetaC to deal with them 

_ ^ ^ ^ t. . & «. 


^ A ^ - - - — wuw L±A 

iiOJ-Bereditzrv village om-.e-B’noluments ’ as they plevsed The grint of the enfranchised 
<^1 m^e-Enfranchisement-Suit by dismissed . land to a member of an undivided family, and 
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RiZht o/st#/<—continued, 

-27. —Office or Emolument, Suits relating 

to -continued, 

the issue of a title deed to him in respect of that 
land is not a grant to the uodividod family, 
but to the grantee personally, and the future 
su jcaafiioo and transmission of the land was 
placed in th® same position as any other private 
prop^^rty. Miinbersof the undivided family 
who were neither holders of the oflice at the 
time of enfranchisement, nor in possession of 
the lands, cannot maintain a suit to establish 
their right to the 1 vnd on the death of the gran¬ 
tee with lut m ile issue Venk\tar\yadu V. 
Venkataramayya, 13 M. 284. 

f45)— Enfrancki^tem^nt of inam^G'’ant to 
person not in ojffiie — Validity. on the 

enfranebisemmt of a service iuim. theGcvern- 
ment grants a portion of the inam lands to a 
person wh >, though a member of tho family 
of bereditarv ofli je holdcrs, was bimsolf not 
actually in offi ‘.e at the time of enfranchisement, 
such a grant is not illegal on the ground that 
he was not the othje-holder, and the Oivil 
Court cinnot refuse to recognise his title. 
TARfA G)WOU V VONVMO GOWDU, 22 M. 
204. [R., 26 M. 359.] 

(461—Ciu. Pro. Code., 1882, s. 11— D.^clara- 
tion of right lo recite sacred texts in a 
temple on pr.'icessional and other o:cistons — 
Suit of a Ciod nature—Maintiimhility of 
suit—Right to office — Jurisdiction of Civil 
Courts. — PkintiSs, some of the membere 
of the Vadiqalai community, sued for a de¬ 
claration thit th ty were entitled to recite 
certain saored texts at a certain temple on 
processional and other occasions and for damages 
in the shaoe of value of betel-nut. tulsi, etc., 
which they might, otherwise, have received but 
for tho obstruction of tho defendants, the 
Tengalais. Thi suit was laid by plaintiffi on 
behalf of thems 'lvos and other members of tho 
Vadagalii oonimunity, wherever residing. 
Held, tbo suit was unsustainable, the dispute 
being one relating to a more mattor of ritual 
or ceremony in a religious matter, with which 
a Civil Court can have nothing to do, there 
being no claim to any office or right to properly 
and the claim for damages being nominal and 
imaginary. There could, in this case, be no 
claim to any particular olfioe in the temple, 
the suit being one on behalf of untoH thousands 
of people of an ill-dehned community. SUB- 
BARAYA MUD\LTAR v. VEDANTACHARIAR. 

28 M, 23=14 M L.J 171. [R., 30 M. 158 = 17 
M.L J. 1 = 2 M.L.T. 69. 3 M.L.R- 47.] 

(47)— lncnp\city of next heir—Nearest male 
savinda—Rifht h sue. for offi'-e Reguhlion 
XX(X of 1802. s. 7. -Undor s. 7 of RegulaMon 
XXIX of 1802 the heir of the preceding 
Karnam should bo chosen by tho Undholdors 
concerned for the vacant office of Karnam, and 
on proof of inoapacity of the heir, the landlord 
may oxeroi-jQ bis disoretion in the nomination 
of persons, so that though the heir may bo 
inoapaoitated, a sapinda of the deceased 


Right of suit —continued. 

-27.—Office OF Emolument, Suita relating 

to— concluded. 

Karnam is not entitled to the office against the 
will of the landholder. CHANDRaUUA v. 
VenkatrAJU. 10 M. 226. [B.. 12 M. 188.] 

See Declaratory decree, suit for— 
Miscellaneous. 8 A.O., S5. 

See Jurisdiction of Civil Courts, 12 B. 

6U. 2 Agra 80. 

See KAZl, 1 B.H.G. App. 18. 

See Possession—ADVERSE possession. 

2 M.I.A. 479. 

-28.—Orders, Suita to set aside- 

(D—Saif to set aside order passed under Ben. 
Act VIU of 1869. s. 63.— A suit will be to set 
aside an order passed under s. 63 of Ban. Act 
VIU of 1869. WOOMA CHURN CHATTBRIEE 

V. Kadambini Dabee, 3 C.L.R. 146. 

(2)—Orders, saif to set aside —Order in cou- 
testei applicalion^lmproper procedure. —A has 
DO right of suit against B to set aside an order 
of Court on an application in a suit, which 
application h^e been contested between them 
and decided in favour of B. Such a mode of 
proceiure for the purpose of getting an order 
of Court reversed is not allowed by law. NOR- 
ROTOM SlKDAR V. JUQGERNATH SHAW. 

Bourke, O.G. 371. 

(3} -Decree for lands toifh mesne prp/ifs — 
Endowed lands —Lands and mesne pro/its held 
as shebiit—Pdrsonif dicree—Decree—Interpre¬ 
tation.—K decree for lands with mostfif, where 
the defendant had held and olaimei those 
lanis as sh^bait of an endowment, and the 
profits of those lands hai wrongly gono^ into 
the treasury of the s/i86tif of the idol, is not 
a decree against the defendant personally but 
against her as the sliebiif of the idol to whose 
benefit the lands were enlowed. The inter¬ 
pretation pul upon a do^ros in exeoutiou is 
final until it is m edified or reversed on review. 
No suit will lie to obtain a different interpre- 
tatiin. Ranee shibeshureb DEBIA v. 
Mothooranath achar.tee, 8 W.R. 202. 
[B.. 18 W.R. 226.] 

(4) -Ciw. Pro. Code, Act VIU of 1859, SJ. 256. 
257—-4cf XXIII of 1861, s 14 -S o/pro- 
perty in axecufion of decree—Claim of pre-emp¬ 
tion —C incelment of saU —Suif by pre emptor 
to miiuf tin sale. —.An order setting aside a sale 
in execution of dooree, solely on the ground 
that a claim of pre-emption under s 14 of Act 
XXUlofl86l had been preferred in collusion 
with the julgm^nt-dob^of. is not warranted by 
the provisions of ss 25G and 257, Aot VIII of 
1859, and is liable to be oontostai in a reguUr 
suit by the pi*e-emotor whose legal rights hwe 
bion injuriously affected bv it. AMRIT MlSSRR 
v. GURDA Pardan, 7 N W.P. 183. 

(5? —Afiaor wiiMO. Property of — Minage’ 
msni—O dir of competent Court uwfing—Suit 
to set aside, if mflinfainable—Suit for order 
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R^ight of Suit —contioued, 

--28.—Orders. Suits to set aside— continued. 

directing widow to adopt, if ma'mtaiyiable—De¬ 
claratory decree, —Woere a Court, having juris¬ 
diction to determine who should have the 
management of the property of a minor widow, 
decides that the Will under which thepl^un*iff 
claimed to have the m inagemerit was net stfti* i 
ciently proved, and coin-equenMy ordered that ’ 
the management should be in the defendant as ; 
guardian of the minor widow, held ibat no suit I 
to set aside the order would lie A suit for i 
obtaining an order directing a minor widow to I 
make an adoption is not m li^taiu^ble. Nor 
cau the Court, in the exercise cf its discretion, l 
grant a decree declaring the validity of such , 
direction. It W')uld be ot no use to the plainiid < 
to establish a right under it, the management | 
of the property of the widow having been ves'ed 
by a valid ord -r in s >me person other than the 
pJalntiff. I^USSAM.yi' PEAREB DAYEE v. 
MUSSAMUT liURPUNSEB KOOER, 19 W.R. | 

127- 

(6) -Act XXVir of \^G0—Grant of certificate : 
—Remedy open to person affected .—An order | 
granting a ceriificate under Act XXVII of 1860 
is conclusive as to the right to the certificate, 
and the remedy of any person affected by the 1 
certificate lies in a regular suit to recover any : 
sum received by virtue of that certificate. A suit • 
merely to set aside the certifija^e will not lie. 

Rughoobar Dyal Singh v. Kam narain 
KOLYO, 22 W.R. 312. [ 

(7) —S. 272, Act XIV of 1882 {Civ. Pro. Code, I 

suit to set aside an order contemplated by the [ 

proviso io~Ss. 278 to 288, (.hu. Pro- Code, pro- 

vidi'tg for the mode of inves'igation, etc., to be 
made under s. 272.—A regular suit will lie for 
setting aside an order such as is contemplated i 
by the proviso to s. 272 of the Code of Civil I 
Procedure, that is, an order determining any ! 
question of title or priority as between the j 
decree-holder and any other person in respect 
of money in deposit in a Court of Justice. The 
mode of investigation, the nature of the order 
to be made under s. 272, and the extent to j 
which such an order is final are provided for i 
in 83. 278 to 283, Civ. Pro. Code. TIKUN , 

Singh V. sheo Ramsingh, i 9 C. 286. j 

(8) —^c£ xxr of 1811, and s. 308 of Act | 
XXV 0 / VQGG—Magistrate's order for removal ■. 
0/ local nuisance — Suit not maintainable in, ^ 
Oivil Court to set aside older. —The object of 
this suit being to get cancelled two orders of 
the Magistrate, the one passed under 

and the other unders. 303 ofActXXY 
of 1660, restraining the plaintiff from closing a ^ 
public pathway, the High Court dismissed the | 
appeal without entering iuto the merits of t o 
case, on the ground that the suit was one w ic ^ 
uo Civil Court has jurisdiction to eutertain. | 

Kadernath MOOKRBJEB V. I 

Peishker. 2 W.R. 267. [D., 7 W.R 95, iO 

0- 460, F.B ] 

(9) —Ord6?* absolute for foreclosure obtained 
h fraud -Suit to set aside order, maintain- 

of.—An order absolute for foreclosure 

0, VIII—121 


I Right of Suit —continued. 

28.—Orders, Suita to set aside—conc^ttded. 

may be set aside on the ground of fraud by 
mean.s of a regular f>uit KaLOO Singh v. 
Mt. Lachmi Bai, 12 C P.L R. 82. {25 C- 133, 
P.) Ui.. IG C.P.L.R. 111.] 

(10) — Crim. Pro. Code, s. 185, S3le of proper¬ 
ty under—Civil suit not maintainable to reverse. 
—Property belonging to plaintiff had been 
attached aud sold under s. 185 of the Cnin. 
Pro. Code. Plaintiff having been subse¬ 
quently discharged from the offence of which 
he bad been accused, instituttd ibis suit to 
get back the property sold, makirg both 
Government and the purchaser of bis property 
di^fenuint? iu his action. The first Court gave 
him a decree. The Judge reversed that decision, 
boiling that the suit could not be main¬ 
tained under s 185 of the Crim. Pro. Code, 
according to which the pr 'pr-rty had been sold. 
The High Court upheld ibe Judge’s view of the 
law. The plaintiff might have availed himself 
of his right to appeal against the orders of the 
Magistrate, but he bad no right to institute a 
civil action setkuig to reverse a sale of prfptrty 
legally carried out under proper provUions of 
law. BUKHOOHEE SINGH v. THE GOVERN¬ 
MENT. 8 W.R. 2U7. LR-, 19 li. CC8.] 

(11) —Cause of action—Resumption proceed¬ 
ing—Jurisdiction of Spe'.ial Commissioner .— 
Certain resumptiou proceedings wi-re going on 
between the Government and a third party, 
wherein some lands, albged to be the property 
of the plain'iff, were included in ihe lands to 
which the proceedings related. The plaintiff 
thereupon preferred an objection to the Collec¬ 
tor which was dis illowed. The Special Com¬ 
missioner. on appeal. rej‘cted the claim, 
boi ling that he had no jurisdiction. Held that 
the order would not constitute a cause of action 
either against the Government or against the 
third party. SHIBOOSOONDUREE IMBEA v. 
THE SECRETARY OF STATE, 7 W,R. 373. 

_29. - PosscBsioD, Suit for. 

See POSSESSION. 

( 1 )—Suit for declaration of right to and cen- 
firmalion of possession — Possessio'n obtained 
loithcut aid of Court—Suit for dispossession of 
such possession maintainable.—H a person in 
whose favour a decree for possession is passed, 
obtains possession peaceably without the aid 
of the Courr. and is subsequently dispossessed, 
he can maintain an action against the persons 
who have dispossessed him. although he has 
not laken out execution of his decree. RAM 

Neavaz Singh v. kishun Ru. 6 N W.P. 137. 

\2)—Snit for possession—Land taken in exe¬ 
cution of decree —Boicndary suit, —A person 
has no right to bring a civil suit for recovering 
rossession of land taken in execution of a decree 
passed in a boundary suit. RaNEE ShamA- 
fiOONDERY DEBEA V. PEJOY GOBIND RU¬ 
RAL, W R. 1864, 331. [J*, 14 W.R. 39.J 

(3)—Firsf ot.d second mortgage—Dispcsses- 
sion of second mortgagee—Cause of action — 
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Right of Suit —continued. 

-29.—Possession, Suit for— continued. 

Limitation — Interest. —There were two mortga¬ 
ges on the same property, the condition in each 
being that, on faiiare to re-pay the amount 
within a fixed time, the mortgagee should be 
put in po^>ossion ; the second mortgagee obtain¬ 
ed a decree on bis mortgage and, in execution 
of it, took possession ; the first mortgagee then 
sued on his mortgage, obtained a decree, and 
in execution of it ou'='ted the second mortgagee, 
and finally the heirs of the mortgagor discharg¬ 
ed the debt of the first mortgagee and resum¬ 
ed possession. In a suit by the representatives 
of the second mortgagee against the heirs of 
the mortgagor for possession of the lands and 
recovery of interest on the mortgage-debt, the 
Court of first instance decreed the plaintifi's 
civim. The High Court on appeal reversed this 
decree-holding that no right of action accrued 
to the plaintiffs by reason of the satisfaction 
of the debt of the first mortgagee, and the 
recovery of the estate by the mortgagor or his 
heirs. ShIMHHOO v. NARAIN SINGH, 5 N. 
W.P. 133. [Reversed,! A. .325, P.C. = 4I. A. 
61.] 

{^)^Suit for separate possession of share. —A 
suit will lie for partition of the lands of a certain 
talook, in order that the plaintiff may obtain 
separate possession of his sharo of those lands. 
GOIyOKK CHUNDRR CHUCKKRKUTTY v. 

Kalee Kinkur Chuckerbutty, 1 W.R. 
164 . 

(5) — Formal possession in execution proceed¬ 
ings, sufficiency of, to maintain suit for posses¬ 
sion—Civ. Pro Code {Act XIV of 1982). ss. .316, 
318. — Plaintiffs sued to obtain possession 
of a garden, alleging that they had previously 
been put in possession of it by order of Court 
under a purchase made by their father in 
execution of a decree against the defendant, and 
that they had auffihently been oustd by the 
defendant. Defendant contended that the 
plaintiffs never obtained possession of the garden, 
and that the sale proceedings were not regu¬ 
larly conducted. On the first ground the Chief 
Court held that oven assuming that the posses¬ 
sion given to the plaintiffs was only formal, it 
would sulfioioQtly perfect the title of the plaint¬ 
iffs or rather that of their father, acquired by 
purchase at the sale in execution so that it 
could be taken to have operated against the de¬ 
fendant as a complete transfer of the posse.ssioD 
to the plaintiffs, who wore therefore ontitlod to 
sue for possession. Karam BaksH v, Nund 
LaL, 103 P.R. 1884. 

(6) — Suit for possession by purchaser at exe¬ 
cution sale—Civ. Pro. Code, 1892, ss. 11 and 
iilH—Concurrent remedies. —The remedy for 
obtaining possession of property, given by 
s. 318 of the Civ« Pro. Code to the purchaser at 
an execution sale, does not preclude him from 
bringing a regular suit therefor, before exhaust¬ 
ing the remedy under the section ; the reme¬ 
dies are ooncurrent. KiSHORI MOHUN ROY 
CHOWDHRYv. CHUNDEU NATH PAEi, 14 C. 


Right of Suit —continued, 

-29.—Possession, Suit for—confiniwd. 

644. (9 C. 602. 12 0. 169. Cited.) [F., 4 A. 

L J. 434 = 29 A. 463 = A.W.N. 1907, 131, 3 M. 

L T. 306 = 31 M. 177 ; D.. 3 Bom. L R. 94, A. 
W.N. 1908, 12 = 5 A.L J. 20 = 30 A. 72 ; R., 2 
L.B.R. 140, F.B., 16 G P.L R 135, 74 P.R, 
1907 = 16 P.L R. 1903, 5 A.L.J. 285 = A.W.N. 
1908, 122, 31 A. 82 = 6 A.L.J. 71 = 5 M.L.T, 
185.] 

(7)— Dur putneedar of part of patni estate — 
Person holding under kaimee patta from, right 
of, to sue for possession of share. —This suit 
related to a patnee estate which the plaintiff 
stated w.as the inheritance of five brothers of 
whom two had appropriated the whole of it. 
Plaintiff, as holder of a kaimee palta from the 
dur-pu’.needar of the three ousted brothers, 
instituted the present suit to obtain possession 
of bis share of the estate. The decision of the 
Principal Suddor Ameen that such a suit was 
not maintainable as not having been preferred 
by the ousted brothers, was held by the High 
Court to bo wrong in law. Under the circum¬ 
stances, plaintiff was the sole person who could 
bring a suit to recover the portion of the estate 
covered by his patta, as ho represented the 
original owners, tho three brothers. TARA 
SOONDERY DERYA V. SHAMA SOONDERY 
DERYA, 4 W R. 58. 

Rent Act (VIII of 1869), s. 26— 
Eje<'tment of unregistered purchaser of fe«ur<— 
Right of suit for possession — Unregisttred 
transferee — Disadvantages — Shareholder in 
remind iri— Sale of tenure under rent — Decree 
—Effect — Suit by unregistered transferee for 
possession — Durden of proof. — None of the 
decided cases under the Bengil Rent Act show 
that an unregistered transferee of a tenure takes 
no title or has no locus standi to bring a suit 
complaining of an ejectment. But an unregis¬ 
tered purchaser takes subject to many dis¬ 
advantages by reason of tho want of registration, 
e g., ho cannot come in and object to a sale- 
proviso to s. 63 of the Act. And if a sale takes 
place in a rent-suit brought by and against 
proper persons, and the sale be of the tenure, 
the unregistered transferee has no title as 
against the purchaser, Tho holder of a rent- 
decree, io cxcoution of which the tenure is sold, 
assuming that he is only a shareholder in the 
zamindari right, has no right, under s. 64 of 
the Rent Act, to sell tho tenure, but only the 
interest of the person against whom the decree 
is passed, so that the onus would be ou the 
purchaser, in a suit against him for possession 
of the tenure by the ejected, unregistered 
transferee, to show that the sale under the 
rent-decree was such as to give him priority 
over tho unregistered transferee (plaintiff). 

Kristo Cn under Qhose v. Raj Kristo 
Bandyopadya. 12 C. 24. [D.. 26 0. 677; 

R., 4C.L.J. 68 = 10 G.W.N. 176.] 

(9) —Swii under kobnla—Plea that plaintiff 
was mere benamidar —Onus on plaintiff to prove 
not only title but also possession toifAin 13 years 
of suit .—In this suit foe possession, plaintiff 
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Right of Suit — continued. 


22. — Possession, Suit Iqv '-concluded. 


30.—Privacy, Invasion of. 


rested her title on a kobala by which the pro¬ 
perty was sold to her. Defendant, while admit¬ 
ting the factitni of the kobala. pleaded that the 
purchase was really hers though made by her 
in the name of the plaintiff who w'as a mere 
beuamidar ; she also pleaded that the plaintiff 
was never in possession. Held that the defend¬ 
ant, having from the first pleaded that the 
plaintiff never bad actual possession, was 
entitled to a distinct decision upon this point ; 
for, the kobila under which the plaintiff claim¬ 
ed, bore date more than 12 years prior to the 
institution of the suit, and she could not get a 
decree unless she prov^^d, not only her title, but 
also that she had been in possession wi'hio 12 
years of the filing of her plaint. KedaR NatH 
Mmiatah V. Kadumhinee Debe \, 10 W.R. 
239. 


(10)— Suit to recover land toith arrears of 
reyit, cognizable only in Collector's Court under 
Act X of 1S59.—This was a suit to recover pos¬ 
session of lands and arrears of reut, although 
in the plaint it was stated to be one for posses¬ 
sion and wassilat. The suit was. therefore, 
held to have been wrongly brought in the Civil 
Court ; for, the plaintiff’s remedy, if any, 
should have been sought in the Collector s 
Court und^r Act X of 1859. ISSUR CHCJNDER 
ChuCKBRBUTTY V. AS5AN SIRDAR, lO W.R. 

134. 


{n)—Suit-Surveyaward-Po$session~Livti- 

tation—Act XIV o/'l859. s. 1. cl. 12 .—Where 
a pl'iintiff sue^i not only the cancelment of 
a survey award, but also to be restored to pos¬ 
session of land wherefrom he had been subse¬ 
quently dispossessed, his suit was held not to 
be barred because not brought within three 
years of the award, the latter claim being a 
different cause of action, to be governed by the 
limitation of twelve years in cl. 12, s. 1, Ac 
XIV of 1859. An appellate Court can suo motu 
raise the question of limitation for the nro 
time, where it appears on the face of the plain 

that the suit is barred. MOZAFFUR ALLY v. 

Girish Chandra das, 1 B.L R.A.C. 25—lu 
W.R. 71. 


(12)—Criw. Pro. Code, s. 320 —Possession— 
Title-Jurisdiction.-Vfheie, as regards the 
fight of u-ie of a piece of land, the Magistrate 
on enquiry under s. 320, Ctim. Pro. Code, for¬ 
bade the opposite patty to retain possession 
until the decision of a Civil Court adju 
his title to do so, and the opposite 
aequently brought a Civil suit in which bis titie 

was decreed, held that the order of the 
trate was not a final adjudicationj ^ 

right of suit being reserved by law. 

CHUNDER MOOKERJEB V. RAMAIOOTUi 

£*AUT, 14 W.R, 163. 

See Jurisdiction of Civil courts, 2 N. 

W.P. 85. 


See Privacy, Right of. 

Easement — Privacy — In)7inction. —The inva¬ 
sion of privacy by opening windows i.s not a 
wrong for which an action will lie. SaYY.^D 
AZUFv. AMEERUBIJil, 18 M. 163. 


-31. —Public Worship, Suits concerning. 

Rights Co. 

(1) — Public mosque — Ptghls of worshippers to 
suemutwalis or superintendents. —People who 
use a public mosque for the p urpose of worship 
are entitled to sue the mutwai’sor sup^rincend- 
ents in charge of it to restrain them from acts 
believed by them to bo contrary to the inten¬ 
tion or purpose for which the mosque and its 
appurtenances were built, or which are likely 
to obstruct or impede wersbippers in their 
entrance to nr exit from the mosque. ABDUL 

rahmanv. YarMuhammad, 3A.636 = A.W. 
N. 1881, 34. 

(2) - Cifi^ Court—Cognizance —Suit to estab¬ 

lish claitn by worshipper to have pro'.essioyi of 
idol carried along his street. — Per Sir Arnold 
While, C.J. —A suit by an individual worshipper 
to establish a claim to have the procession of an 
idol carried along bis street is not cognizable by 
a Civil Court. Per Davies, J. —Such a suit is 
cognizable by the Civil Court. The right of 
public worship if infringed is remediable in a 
Civil Court. NAGIAH BaTHUDU v. MuTHA- 
CHARRi', If M.L.J. 215. [il..32C. 1072 = 2 

C L.J- 590 = 10C.W.N. 505, 17 M.L.J. 1 = 30 
M. 158 = 2 M.L.T. 69, 19 M.L J. 743= 7 M. 
L.T. 248 = 5 lod. Cas. 76 ] 

( 3 ) —Liberty to erect places of worship. —In 
India, members of one sect arc at liberty to erect 
a place of worship on their own property, 
although it is more or less contiguous to a place 
already occupied by a place of worship apper¬ 
taining to another sect. The people of any 
sect are at liberty to erect, on their property, 
places of worship, either public or private, and 

to perform worship provided that, in the per¬ 
formance of their worship, they do not cause 
material annoyance to their neighbours. 
SESHAYYANGAR V. T'ESHAYYANGAR. 2 M. 

143 [F.,7 c. 694; Appr.,bU. 304 = 2 Weir 
73.] 

See CiV PRO. Code, 1903, ss. 92, 93 0.1. 
r. 8, 11 A. 18 = A.\V.N. 18S8. 276. 

See MAHOMEDAN LAW— WAKF, 5 A. 497 = 
A.W.N. 3883. 19. 


32 .—Registration of Name 


i-\\^plaiyit — Parties — Collector—Entry in 
Revenue registet — Title—Effect.-In a suit for 
the recovery of a share in land in right of heir¬ 
ship the plaintiff cannot make the Collector a 
party defendant, simply because he has enter¬ 
ed in his Revenue register only the name of 
one person as occupant of that land. The 
proper prayer for relief should be for an award 
of his share in the property of the deceased or 
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-32.—Registration of Name—coniinwcd. 

for a declaration of his right to such a share 
and no'' for the entry of his name in the 
CoIUcJor’s book. The fact that another per¬ 
son's name has been entered in the Collectur’s 
book, as occupant of the land, does not neces¬ 
sarily of itself establish that person’s title or 
defeat the title of the plaintiff. The Collec¬ 
tor’s book, is kept for purposes of revenue 
and not for purposes of title. F.4TMA KOM 

Nubi Saheb V. Darya Saheb. 10 B.H C. 
187. {F.. 13 B. 75; R., 10 B.H.0. 192. 10 B. 

H.C. 194, L B.R. 1892—1900, 181, 6 Bom.L. 
R. 988, 5 Bom. L.R. 95G, 13 Bom. L-R. 879 = 
35 B. 487.] 

(2) —Plaintiff in possessicn suing for change 
of rtgistry— A'o nlhgatioyi of refusal by yroper 
authorities— Proptr authorities not imyleaded — 
Suit liable to be dismUsed. —Where a person 
alleges that be is in possession of property and 
prays the Court to cause the registry to be 
altered into his name, \^ithout any allegation 
that the proper authorities have improperly 
refused to make the entry, and without joining 
as defendant t he only person who has power 
80 to do, bis suit ought to be dismissed. 
IBRAI BYARI V. REVD. H. A KAUNDINYA, 

2 M H.C. 363. 

(3) — Chela Nagpur—liegisiration by Corfec- 
for.—There is no law in force in Chota Nagpur 
province by which the Collector can be com¬ 
pelled to register the plaintiff's name as the 
proprietor of an estate. LaLLA BISSEN 
PERSHAD V. The COLLECTOR OF HaZA- 
REEBAGH, 13 W R. 397. 

{‘i)—Purchase of share in transferable tenure 
—Zemindar still treating owner of share ns full 
owner—Suit in Civil Court against semindar 
and vendor—Absence of registration in sherista 
—Court bound to consider undue advantage to 
zemindar by reason of his fraud. —Whore a 
person bad purchased, with the knowledge of 
the zemindar, a share in a tenure traobferable 
by sale, the zemindar is bound to act as 
against that person in good faith ; and if, with 
that knowledge, he chooses to treat the actual 
owner of 8 annas as if he still remained the 
owner of 16 annas, with a view of injuring 
and avoiding the rights purchased by the new 
tenant, the Court, notwithstanding that (be 
formal act of registration has not been gni e 
through, will take care that the zemindar 
gains no advantage from an act which, on the 
supposition, is a fraudulent one in itself. In 
such a case, a suit will lie in the Civil Court 
against the zemindar as well as against his 
vendor. Because, if two parties collude lodo 
any act injuring the rights of a third party, 
that party has an action against them of some 
sort or olher. MOHESH CB UNDER SHOMADDAR 
V. HURONATH ACHARJEE. 6 W.R. 179. 

(5)— for maintenance of possession of 

lands—Misjoinder of parties—Trial of portion 
of suit on merits — Prcceduro, tvhether regular — 
Correction of error in register, SeltUmcnt paper. 


Right of Suit —continued. 

- 32.— Registration of Name— concluded, 

—A suit based on the allegation that the lands 
in suit, which were in the possession of the 
plaintiffs, bad been wrongly recorded in some 
settlement papers, as belonging to the defend¬ 
ants, was brought by the plaintiffs for main¬ 
tenance of possession by correction of the error 
which threatened to disturb tbeir possession.. 
Tbe defendants pleaded that the plaintiffs, not 
being joint owners of the lai ds claimed by 
them, were not competent to sue (or them 
jointly, and that they wore not warranted in 
impleading them (the several defendants) in a 
single suit, as they were not in joint possession 
of those lands. Further, there was no allega¬ 
tion in (he plaint that the lands in question or 
any portion of them had been recorded as joint¬ 
ly belonging to the defendants. The Court of 
first instance and the lower appellate Court 
decreed a portion of the plaintiffs’ claim. Held, 
on special appeal, that tbe suit as brought 
should have been dismissed on the ground of 
misjoinder, without adjudication on the merits 
a.s tbe plaintiffs had no common cause of action 
in the matter of the suit against the defendants, 
such AS to justify suing them all together, and 
as tbe irregularity by which the suit was 
brought before a Court other than the one 
which would otherwise have had cognizance of 
it, was calculated to produce error or defect in 
the decision on the merits. GaNGA RaI v. 

Mussumat Sukeena Begum, 5 N.W.P. 
72 

-33.—Revenue, Sale forarrearsof. 

See Sale— Sale for arrears of rev¬ 
enue AND CESS. 

(1) — Sale of immoveable property by Revenue 
Court— Objections by third party—Title of latter 
—Right of suit—Act XXXII of 1860, s, 184.— 
Wberoathird party objected lo the sale of cer¬ 
tain immoveable property by a Revenue Court, 
/idd that 3. 184 of Act XXXII of 1860 did not 
prohibit the institution of a suit by him to 
declare that (he property was his, although he 
bad not depo^itpd the money demanded by 
Government or filcdsecurity. SHEO PERSHAD 
SINGH V. GopAL LalL. 14 W.R. 276. 

{2)—'Transfer of Property Act (IV o/ 1882), 
s. 83— Payment of Government revenue by mort¬ 
gagee in possession to save property—Payment 
ef mortgage money into Ceurt by mortgagor — 
Mortgagee drawing the money and relinquish- 
vig deed and possession of properly-- Subsequent 
suit for recovery of revenue paid by sale of mort¬ 
gaged property —A usufructuary morigngeehad 
paid arrears of Government revenue on tbe 
mortgaged property to prevent its being sold in 
auction therefor, but on payment by tbe mort¬ 
gagor into Court under s. 88 of the Act of the 
amount of ihe mortgage-debt only, tbe mort¬ 
gagee took out the amount and deposited the 
mortgage-deed in Court to be handed over to the 
mortgagor, and also quitted poj^session of the 
I property in his favour. After thus having lost 
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of Suit —continued. 

-33. —Revenue, Saleforarrearsof— concld. 


t 

Right of Su/f—continued. 

— 34. —Sale in Execution of Debtf'e'e—cohfi. 


bis lien and rights as mortgagee, he brought a 
suit to recover the payment made by him on 
account o( arrears of revenue p-iid by biro, by 
sale of the mortgaged property. Held that, 
although he could hiVe added those payments 
to the principal m>ney due under the mocrgage 
■while the mortgage was in existence, and could 
have recovered them as part of the m')rtgago 
debt, yet. hs w is not entitled, after the m Ttgage 
has been extinguished, to proce-id against the 
mortgaged property on acount of such pay¬ 
ments. H-j/Z also chit h<“ might, under such 
circumstances, bring a simple money-suit for 
the money paid, subj'ct, however, to the law 
of limitarion apolicable to the cise. ANANDI 

Ram V. DUR Na.t^f ALi Begum. 13 A. 195 
^A.W.N. 1S90. 228. {.R-. 22 U 332.] 


(31—A7. TF.P. Land Revenue Act (XIX of 
1873), ss. 185, 186 -Revenue s^le - Surplus pro¬ 
ceeds — P-if^ment by G dlecfor to Iw) 7}i.)i-t(jn(jees 
of defaulter-’ Slilt by one inortgigee.ogainst the 
other, tf maintaimble. —A certain estate which 
had been mor.giged separately to the plaintifl 
and to the defendant, on being soli f^-r arrears 
of revenue, fetched a much larger sum than 
was necessary to discharge such arrears- Tue 
Collector, disregarding the provisions of sa. 185 
and 186 of the Laud Rivenue Act. refused to 
pay the surplus proceeds to the defaulter, and 
handed it over to the two mortgigees of the 
defaulter one of whom, alleging that his mort¬ 
gage had priority over the other’s mortgage, 
brought the present suit against th it other, 
whose debt the Collector hal paid in full to 
recover money suffi lient to pay off the balance 
of his own debt. Hr-ld, that such a suit was 
notsusUinable, the pUiutiS having failed to 
show any causa of -iHioa. Tae v-l iiitary and 
unauthorised payments by the Oollfictor m 
violation of bis duty under the provisions of 
the Land Revenue Act did not croite a/Oj 
of action in the plaintiff as against the defend¬ 
ant for having the balance of his mortgage- e 
made good by the defendant because o is 
priority over the debt due to the latter. K ^ 
BehAHI LAD V. PaRSOTAM NABAIN, 21 A, 

137 = A.W.N. 1898, 2i0. 

See Jurisdiction of Civil Courts, 8 P. 

R. 1372. 


34.—Sale in Execution of Decree. 

Sec Execution OF Decree. 

See SALE—Sale in execution OF DE 


(l)~Limitation Act, XIV of 1359, s- 3, 1 

•Suit by judqnimt-debtor to set aside execuiton 

'le—Fraudulent sale under 
iv. Pro. Code, Act VIII of 1859. s- 
oaitacion of one year provided by s. o, c • 
at XIV of 1859 is not applicable to a su 

ought by a iudgment-debtor 1*® 

:6Cution sale, oo the ground that the ec - 
)ldec fraudulently got the property s 


execution of a previous sibisSoJ decree. S. 2')6, 
Act Vill of 1859, did not bar such a suit BUD- 
REE V LOKEMUN. 3 Agra 89. 

(2) -'Execution — Proceedings ivithout ]uig- 
men'. deoio-Ps knowledge — Act VIII of 1856. 
s. 257, order under—Sale in exec.ution—Suit by 
jU'iqme^it-debtor against purch iser to set aside — 
Effect 0 } mcikmg decree-h )lier party to suit —Act 
XXIII of 18GI—Fraui. —There can be no 
order under s. 257, Civ. Pro. Code, where the 
judgmant-dobt:)r has not been aw ire of the 
proceedings in execution and has not mide his 
objection tiil after the sale has been conhrmed. 
A suit by a juJgment-deotor agaitisi an auction- 
purchaser to <et aside the sale in execution, to 
which suit the decree-holder is made a party 
in order that he may be made liable for the 
costs of all the parties, is not barred by s. 11, 
Act XXllI of 1861. VVtiere, in execuuon of a 
decree for a sum of three rupees, landed pro¬ 
perty of the judgment-debtor was attached and 
sold, and the sale was conducted by a common 
pson of Che Nazir’s office, and the moment 
the judgment-debtor hoard of what had hap¬ 
pened. he went to the Court and deposited the 

m)ney due under the decree, held the circum¬ 
stances gave rise to the inference that what 
was done wis done behind his back, and were 
sufficient to raise a cas? of fritul. SREE.MENTO 
PUUaMVNICK V. OUHOY CHURN Manna, It 

W.R. 297. 

t^)^Ezecution of decree—Aitachuient of pro¬ 
perty—Private sale of property to pay dreree 
amount—Subsequent Court sale for interest 
and costs due to decree-holder - Pu: chi ser at 
private sale objecting to confirmation of execu¬ 
tion-sale—Suit to set aside sale—Civ. Pro. 
Code, 1859, s. 246. —A decroe-h-Id^r who had 
two decrees against his judement-debtor, one 
against the landed property, and the ether a 
simple m mey-decree, proceeded to execute the 
former decree by att'acbmeut and sale of the 
property, the amount of the latter decree being 
also entered in the execution petition. Before 
sale of the property, the judgment-debtor 
having sold the property privately to the plaint¬ 
ifl paid the total amount of the two decrees 
except interest and costs. The decree-holder 
after six months brought the property to sale 
for interest and costs and it was purchased by 
the defendant. The plaintifl after having un¬ 
successfully objected to the confirmation of 
sale sued to set aside the order confirming the 
s^le’ ' Held that the Court had no alternativ© 
but to sell the right of the judgment-debtor, 
in the absence of objections, that the law 
which allowed the parties to object to the con¬ 
firmation of the sale, on the ground of irregu- 
larities. was not wide enough to cover an objec¬ 
tion of the nature contemplated by s. 246, Civ. 
Pro Code but brought at the wrong time, and 
that the suit as framed did not disclose any 
cause of action, inasmuch as the order which 
he sought to set aside did not at all concern 
him and as his rights under the private put- 
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— 34.- Sale in Execution of Decree—conM. 

chase had not been touched by the auction- 
sale. MiRZA Hoosbin Beg v. jeewa Ram 
s N W.P. 139. 

{A) —Bent—Sale of tenure—Previous private 
sale Without notice^Rights of such purchaser— 
Bight of suit—Bengal Act of 18G9, s. 26—Civ. 
pro. Code, s, 311— Execution sales under Ctt'» 
Pro. Codes, 1859 and 1877—Where 

a zriiinidar, who had no notice of a private 
transfer of his rrgistcred tenant's interest in 
the land (such as is described in s. 26 of the 
Bengal Rent Act), brought a suit for rent 
against his tenant and sold the whole tenure 
in execution, which he himself purchased, and 
an application by a prior private purchaser 
from the tenant, to set aside the sale under 
s. 311 of the Civ. Pro. Code, was (wrongly) 
rejected, held, such purchaser might have 
satisfied the rent decree and so prevented the 
sale, or might have appealed from the order 
refusing to set the sale aside ; but could not, in 
the absence of fraud, treat the proceedings* in 
the rent-suit as a nullity on the ground that 
he was not a party thereto and sue the zemin¬ 
dar and the tenant to set aside the rent sale. 
[R., 20 C. 418, 22 G. 802, 9 C.W.N. 134; D , 
4 C.L.J. 68=10 C.W.N. 176.] Obiter, —An 
execution-sale under the Civ. Pro. Code of 
1877 is different from one under that of 1859 ; 
what was sold under the older Code was “the 
right, title and interest of the judgment- 
debtor”; but under the later, the property of 
tho judgment-debtor, i.e., the thing itself 
was sold. PaNYB CHUNDER SIRCAR v. 
Hurchunder CHOWDHRY, IOC. 496. 

{b)—Dfcree for arrears of rent—Sale in exe- 
cution—Bight of judgment-debtor to set aside 
sale -—A judgment-debtor cannot sue to sob 
aside a sale in execution of decree for arrears of 
rent. RUTHUN MONER DasSER v. KalEE* 
KISSEN CHUCKERliUTTY, W.B. F.B. 147. 

(6) —X oM859, ss. 107, 110, 111, 151— 
Sale in execution of under tenure—Suit to set 

aside sale — Limitation. —A party who objects 
under s. Ill of Act X of 1859, to a sale, in exe¬ 
cution of a Civil Court’s decree, of a saleable 
under-tenure other than that from which 

arrears of rent are duo, and whose objection is 

overruled, is entitled under s. 107 to bring a 
suit in a Civil Court to sot aside the sale, and 
s. 161 of the Act is no bar to such suit. Tho 
provisions of a. 110 are applicible to tho case 
JUGGESSUR SUHAYE V. GOPAIj LALL 11 W 

R. 260. 

{!)—Lands outside District—Suit to set aside 
sale by Collector—Jurisdiction of Civil Court ,— 
Where a Collector prooeods to sell lands not 
lying within his district, he acts without 
jurisdiction ; in such a ease, a suit can be 
maintained in the Civil Court to set aside as 
illegal that which has beeu done by tho Col¬ 
lector without jurisdiction. KHOONOO v. 

Aoodal Singh, 8 W.R. 8li. 

{&)—Execution of decree for rent—Collector's 
order for sale made without jurisdiction—Suit 


Right of Suit —continued. 

-34.—Sale in Execution of Decree— confd. 

niamtainable in Civil Court to set asidc.-Plaint- 
iffs, the judgment-debtors under a decree for 
arrears of rent, had applied to have their rights 
and interests in the tenure which had fallen 
into arrear, sold and then, if the arrear were 
not reaiiised. that their other immoveable pro¬ 
perty might be sold. The Collector reje^ed 
this petition. The present suit was brought to 
set aside the above order as illegal. The lower 
Courts held that, under the provisions of s. 105, 
Act X of 1859, the tenure upon which the 
arrear accrued must be first sold, and that the 
decree-holder was not entitled to proceed 
against other landed property till this be done; 
and they accordingly set aside the sale. The 
defendant, on special appeal, urged that s, 105, 
Act X of 1859, did not restrict the power of a 
decre'=‘-holder to select such property as he 
pleased for sale in liquidation of bis decree; 
and that the terms of tho section were permissive 
and not peremptory. But it was held by the 
High Court that the permissive words ins. 105 
have reference not to the immoveable property, 
but to the person and moveable properly of tho 
debtor, and that s. 105 clearly lays it down 
that, till the tenure on which the arrear has 
accrued be sold, other landed property cannot 
be ijrought to sale, and concurred in the opinion 
of the lower Courts, that the order of the Col¬ 
lector was wholly without jurisdiction and that 
tho sale of the suit estate could not be made 
according to law till the tenure on which the 
arreir accrued was sold. JOKEE LAL v. NAR- 

SING- Narain Singh, 4 W.R, Act X. Rul. 8. 

[R.. 8 W.R. 511, 14 0. 14.] 

(9)— of decree—Sale in execution — 
Suit to set aside sate on grounds which could have 
been takni in appeal against decree —Swif 
maintainable-Civ.[Pro. Code, 1882, s. 244, scope 
of, A pirty to a decree and subsequent execu¬ 
tion proceedings, allowed execution to proceed 
and property to be sold, without appealing. 
Ho suDstquently brought a separate suit to 
recover the property so sold on grounds such 
as (i) that be was wrongly impleaded personal¬ 
ly instead of as a representative ; (li) that the 
Court had wrongly reinstated execution proceed¬ 
ings after dismissing them for default in pay¬ 
ment of deficient Court fees ordered by the 
Court, &o. Held that a separate suit was not 
maintainable because these grounds could have 
been taken in appeal from the original decree 
or orders in execution. Questions arising 
between the decree-holder and the representa¬ 
tive as to whether the attached property has 
come to the representative as such and so is 
liable to bo taken in execution, or is the repre¬ 
sentative’s own property derived from some 
other source, and therefore not liable to be 
taken in execution, must, under s. 244. Civ. 
Pro, Code, bo decided in the execution proceed¬ 
ings and not by a separate suit. BENI PRA¬ 
SAD KUNWAR V. LUKHNA KUNWAR, 21 A. 
323= A.W.N. 1899. 104. (16 C. 1 , 19 A. 813. 11 
B.L.R. 149, R.) 
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34.— Sale io Execution of Decree—co'Aiid. 


34.—Sale in Execution of Decree— ccnld. 


(10)— Sale in execution oj a decree—Suit to 
set aside order setting aside sale — Civ. Pro. 
Code, 1859, ss. 256. '257.—By the Full Bench. 
Oldfield, J. , dissenting—Whore an order setting 
aside a Court-sale illegally passed, that is, 
passed in the absenca of objections permissible 
under ss. 256. 257 of the Civ. Pro. Code, it 
cannot be either Valid or final; and, though 
an appeal against such an order is prohibited, 
there is nothing to prevent the auction-purchar 
eer from filing a suit to set it aside. Diwan 
Singh V. Bharat Singh, 3 A. 206, F.B. (l 
A. 374,fi.) 20 A. 379, F B \ R.,'6 k. 

701.J 


(Uj —Audion sale sd aside —Suit for confir¬ 
mation oi sate —c’iu. Pjo. Cede. 1877, ss. 311, 
312, 588— Finol'.tij of ord(r setting aside sale .— 
(By the Full Bench. Qiiifield, J.. div'seuting)— 
Where a sale of immovtable property in execu¬ 
tion of a decree has been set a.sido under ss 311 
and 312 of the Civ. Pro. Code, the auction- 
purchaser can maintain a suit for the confir- 
macion of the sile on the ground that there 
was no irregularity in the publication or con¬ 
duct of the s.tle. It is not barred by the last 
clause of s. 312, for, it is nota suit to set aside 
a sale, nor is it barred under the last clause of 
s. 588 which declare.s that “the orders passed 
in appeal und^r this section shall he final;'* lor 
this only means tb-ic there sh^ll be U'> sec''»t»d 
appeal. AZIM-UD-DIN v, BaLDEO. 3 A. 554, 
F B. [A'^t 2-'.. iS A. 437 ; F., 9 A. 602 ; B., 

19 B. 2i6.j 


[VI) ^Sale in execution of decree—Cider of 
aiiachment and sale-notification not signed bg 
Judge, but by Munsarini —Suie set aside Suit 
to set aside order and confirm sale—Subseguent 
bona fide purchase—Equitable estoppel 
of the Civ. Pro. Code. 1859, requires that 
warrants for exccuiiou shall he signed by the 

Judge, Therefore, an order of atlacbmeut and 
uotification of sale of immoveable property in 
©xecutioti of a decree, not signed by the Judge, 
but by the Hunsarim, can have no legal efiect, 
and a sale of such property held after such 
attachment and in norso^ince of such notifica¬ 
tion will be void. And even though such a 
Bale may be irregularly set aside by the Court 
executing the decree, a suit to set aside the 
order setting aside the sale is not main 
tainable. as the sale itself was ab imtxo void. 
[dffinned,. 7 A. 607, P. C. ; i?.. 12 A- 96.J 
Where, subsequent to the setting aside of sue 
Bale, the properties vrero privately pure ase 
ttona fide and for value by a person who dis¬ 
charged previous incumbrances on it, the au 
tion-purchaser would, in any view of the case, 
be estopped from suing after a long de ay, 
confirmation of his sale and for the avoidance 
of the private sale, and thereby taking ^ 7^ 
^iageof the circumstances which have consider- 
^ly enhancfd the value of the proper J* „ 
PULv. MahtAB SINGH, 3A.701 = ^W «- 
7881,62. [Affirmed. 7 A, 507, P-O-J -B- ^ 

A. 96.] 


(13i— Execution of decree— Sale in execviicn 
— Objection to sale by third party — Cxv. Fro. 
Code, ss. 311, 244, 278, 283 — Suit for confirma¬ 
tion of sale in execution—DtcLaiatory Oecne — 
Specific Belief Act, s. 42. — A sale in cxecuiit>n of 
a decree cannot be set aside at the instance of 
persons who are neither the holders of the 
; oecree executed nor the owners of the property 
sold. fD-, 15 A. 318.J Where a sale oi pro 
perty in execution of a decree was wrer giy set 
aside at the instance of persons who had no 
locus siaiidi to objeci to it, ai d the properly 
Was attached in execution of another decree 
against the judgment debtor (ownei), held, in 
a suit by the purchaser to cancel the order 
settiiig aside the sale, to confirm the sale, and 
for a decUra'ion that the pri'perty was not 
liable to be sold in execution of the latter 
decree, that such a suit could only be main¬ 
tained unuer s. 42 of the Specific R.'lief Act, 
but that, reading s. 244 with i>s. 278 and 283 
of the Civ. Pro. Code , ie was evidently intend¬ 
ed by the Legislature that such questiens 
should be decided in the exccuiion department, 
aed was premature and not maintainable. 
Man Kuar V. Tara Singh, 7 a. 683 = A W. 
h. 1885. 124. [Diss., 23 B. 266; Co^is., 18 A. 
410 = 16 A.W.N. 126.] 

{\ 4 ) — Decree of Bigh Court- Executien pur- 
chaser, rights of— Suit for parlitu u before con¬ 
veyance — Bales 415 , 431 of High Couit. The 
position of a purchaser in execution of a decree 
of the Hiph Court with a certificate from the 
Regisirar, is that of one clothed wiih a right to 
a conveyance by virtue of a contract; be does 
not, save as regards the parlies to ihe contract 
of sale, hold the posiiion of an owner. All that 
passes to him. as against the defendant in the 
suit, is an equitable estate and a right to the 
conveyance of iheprrperty. And be would not 
be entitled, before actual conveyance of the 
property, to mainiain a suit for partition. 

JOHUR Mull Kboorba v. Tarankisto 
DEB. 10 c. 252. 

suit or appeal for rtfund of sale pro¬ 
ceeds paid to icrong party. —No suit or appeal 

will Ite for relund of prrceeds of sale in execu¬ 
tion of decree paid to wrong party under s 270, 
Civ Pro. Code. 1869. HURISH CHUNDER 

Sircar v. azimooleen shaha, W.r.f.b. 
180. 

(16) —Ciu. Pro. Code, 1382, s. 295, Proviso (c) 
f = s 73 niu) Ccdei-Tiansfer 0 ) Property Act 
IV 0 / 1882), s. SO—Execution of decree- Sale 
in execution of decree enforcing mortgage— 
Priority.— hypothecation was intermediate 

between two hypothecations of the same pro- 

nertv made to A. A obtained two decrees on 
his mortgages, and the whole of the sale- 
„r-ceeds realised in execution of his decree, 
paid to him. B on obtaining a decree in 
his mortgage, sufd A for having bis decree 
!ktisfied out of the sale-proceeds under A’s 
gLree after discharging the amount due to A 
under bis first incumbrance. Held that;— 
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Sale in Execution of Decree— contd> 

{a) The suit was maintiinable. (6) The words 

when immoveabio property is sold in exe- 
cunon of a decree ordering its sale for the 
discharge of an incumbrance t.hetfon ” could 
not mean sale ordered for the discharge of more 
mcumbrancfs than one. (c) Such construouon 
would frustrate the object the Legislature had 
m view, not only in s 295. Civ. Fro. Code, but 
also in s. 80 of Act IV of 1882, and wouU be 
to app4 a principle to the distributiou of pro¬ 
ceeds which would give priority to a subsequent 
incumbrance. {di If A’s second mortgage 
iDcumbrancri be also treated as incumbrance 
witliin the meaning of s. 295. proviso (c», for the 
discharge of which the sale was ordered, B 
would come neither within the third nor within 

the fourth c itegory of distribution, inasmuch 

as hia decree was a decree for enforcement of a 
lien, and not a decree for money within the 
moaning of that proviso. MiTTHU Lal v 

Kishan Lal. 12 A. 546= A W N. 1890, 77. 

{^1)—Sule in execution of decree —Order 
setting aside sale —Suit to set aside order—Suit 

for possession~Civ. Pro. Code, 1859, ss. 266. 

257. An order setting aside a sale in execution 
of decree is final and not liable to bo sot aside 
by means of a separate suit, only when it is 
regularly made under the provisions of s. 257, 
Civ. Fro. Code. Therefore, when the same 
property was s:»Id on iho same day to two per¬ 
sons in execution of two difierent decrees, and 
the sale to one of them was, at the instance of 
the other, set aside on the ground that the 
decree of the former had been satisfied prior to 
the sale, a separate suit to set aside the order of 
the Court was maintainable, as the order 
.sotting aside the silo was not passed under 
s. 257. ihopliiutifl in the above case could 
only sae for a declaration that the sale to him 
should bo confirmed ; ho oould not ^uo also for 
possession, as that remedy must be sought in 
the Court executing the decree, which would, 
after confirming his sale, put him in possession 
of the properly. SANGAM RAM v. SHEOBAKT 
BhagAT. 3 A. 112, 

(18) —Decree enforcing s lie of immoveable pro- 
perty—Sale of such decree by Court without 
jurisdiction —Sale in execution—Fraudulent re¬ 
presentation by decree holitr—Suit to set aside 
sale. The sale of a decree onforoeablo by sale 
of immovoible property, by a Court wbioh has 
no jurisdiction over such prop3rty, is illegal and 
invalid, and liable to bo set aside, [/i., 34 0, 
576 ] When a deoroe-holder makes a fraudu¬ 
lent representation that a decree in favour of 
hia judgment-debtor, wbioh is attached and 
Gold at his (the decree-holder’s! instance, sub- 
Gists and that the judgment-debtor has a sub¬ 
sisting interest in ic, the auction-purchaser pur¬ 
chasing such decree on the faith of suoh repre¬ 
sentation, will be Gutitled to sue for the setting 
aside of the sile; and this, notwithstanding 
tho rojeofcion of his applioation unler s. 313 of 
the Civ. Pro. Code, 1877, for the oancelmont of 
such Pale. RAGHUNATH DAS v. KARKAN 

Mal, 8 A. S68. 


Right of Sii/f—continued. 

34. Sale in Execution of Decree — conxld, 

{^—Declaratory decree — Decree ordering 
sale of property by Court—Second order—Decree 
of Revenue Court--Refusal of Collector to sell 
property in execution—Second application to 
Collcetor—Right of action—Suit to establish 
hen—Sale to discharge hea. —Where a person 
has got a decree of a Civil Court ordering 
the saie of certain property by one Court or 
the other, he cannot come to the Civil Court 
for a second order, or rather for the Court to 
repeat its former order, in the absence of any 
Ciuse shown. If a person whose application to 
tho Deputy Collector to sell certain property in 
execution of the decree of a Revenue Court is 
refused, fails to bring a suit within the proper 
time for a declaration of his right to have the 
property sold, he cannot procure for himself 
more tune by simply miking a second applica¬ 
tion to the Deputy Collector for execution, and 
getting the refusal repeated. A suit brought 
for declaration of right to have certain property 
^Id by a Deputy Collector in execution of a 
R'wonue Court’s decree, cinnot be treated as a 
suit, brought in the Civil Court to establish the 
lien which the plaintiff has got by virtue of the 
kubooleut on the property, and to bring the 
property to sale in ihe Civil Court in order to 
discharge that lien. Rajah RuGHOONUNDUN 

Singh bahadoor v. gopal Chund chow- 

DHRY, 20 W R. 17. 

(20) —iVo saleable interest in judgm?nt debtor 
at time of sale — Right of vunhaser to sue to re¬ 
cover purchase-money. — Wheto it was found 
that at the time of a sale the judgment-debtor 
had no saleable interest in tho property sold 
tho purchaser was entitled to institute a suit 
to recover the purchase-money from the decree- 
holder. Dhannoo Jingar V. antoih Jan- 
NaRDAN Kalar, 12 C.P L R. 49. 

(21) Registration Sale of immoveable pro¬ 

perty—Ross of sale deed before registration—* 
Subsequent sale to another with notice of first 
sale—Rightof first purchaser.— \ deed of sale 
of immoveable property for more than Rs. 100 
was lo.<t before registration. The vendor sub¬ 
sequently resold the property to another who 
had knowlodgo of the first sale, and put him in 
possession. Held that the first purchaser could 
sue the vendor to compel the execution of a 
fresh deed of sale and for pos>6S5ion of the 
property. NALLAPPA REDDI v. R AM ALIN- 
GACHI REDDI. 20 M, 250. [R., 5 N.L.R. 70 ; 

/)., 1 L.B.R. 293.] 

See Civ. Pro. Code, 1903, 0. XXI. r. 92. 
12 W.R 41. 

See Transfer of Property act, 1883, 

83. 60. 63. 72, 74. 75, 95. 22 M. 332. 

-33.— Subaoriptlon, 

(1) Suit to recover moner/ collected ns subscript 
/ions for building dehera— Person collecting sub- 
sertpfions, frus/es for community—Suit for re¬ 
covering of subscriptions—Suit entertainable by 
Subordinate Judge*s Court ami nof on small 
enuss side.—The father of the defendants had 
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Right of Suit —contiQued, 

'35.—SubBcriptiou—concZwded. 

bees oollacting certain subar^riptioos for the 
purpose of building a dehera (temple) over a 
dargib at Broacb as autboiizid at ihs meeting of 
the community of that locality for the purpose 
of raising sucu subscriptions. This suit was 
instituted against the defendants after the death 
of their fattier for recovering the subscription 
moneys collected and received by him aud ielt 
in their hands. On the question whether the 
suit could be brought in the Court of Small 
Causes or w^.s eutertainable only by a Sub¬ 
ordinate Judge as a suit connected with a trus^ 
the High Court held that the defendants’ 
father, af'.er receiving the subscriptions, held 
the am mat in the capacity of a trustee for the 
community for the purpose of expending it up¬ 
on the (largah aud the suit was eatertaiuable, 
therefore, only by the Suoordinate Judge and 
not by the Sm-?dl Cause Court. Tbe Subor¬ 
dinate Judge, therefore, was directed to accept 
the plaint which the plaintifi was ordered to 
amend by suing (with the peimission of the 
Court) on behtlf o( the commuQn-y under s. 30, 
Civ. Pri. Code. 188-2. MAHO.MBD NATHUBdAI 

V. Husen. 22 B. 729. 

-36.—Torts. 

(1) —Injury to civil rights—Action in respect of 
—Prior prosecution not necessary—Bigh Cow t, 
Onginil side.—‘Withio the original jur.sJiction 
of the High Court ot Madras a person who is 
injured in hia civil rights by an act which is 
also a non-oomp5undabla offence is not bound 
to institute criminal proceedings in tbe first 
instance, before maintaining a civil action, 

Abdul Kawdeu v. Muhammad Micra, 4 M. 

410. [H . H C.P.L.R. 123.] 

(2) —Attached property made atvay with 

for recovei'y—Oiinixnal prosecution not 
launched—Act VlII of 1859, s- 81 .-Where a 
peon of the O^urt executing tbs process under 
8. 81 of Act VIII of 1859 attached certain pro¬ 
perty belonging to the plaintiffs during tbeir 
absence from home, and in collusion with tbe 
other defendants made away with it, a suit 
t^ill lie for its recovery or it.s value without a 
criminal prosecution being previou^y iustitut- 
OHOirUNNO PARAMANICK V. ZUMMB- 

ERooddi Shaikh, 18 W.R. 27. \_Rel.on,l^ 
O-P.L.R. 121.] 

.(3)— Suit lor dtmajes fo'’ malicious prosecu¬ 
tion—Award of compensation by i^agislrnte no 
to suit.—The compen=ation which a Magis¬ 
trate who dismisses a complaint as frivolous or 
■Vexatious is empowered in his discretion 
award to an a icused person, does not dspnve 
the litter of any right of suitin the Civil Court 
which he may possess- The section o s 
Code which gives the Migistrate the power 
Joes not (like s. 79. Oiv. Pro. Code). 

Jbat the award of compensation shall bar a 

(or damages. ADRAM v. HURBULLUB, ^ 

W P. S8. 

Right of suit—Cause of action— hnori- 

^onment in default of fine—Suit to recover fi- 

C. VIII— 122 


Right of Suit —continued. 

-35.—Torts— concluded. 

realized — Miintainobildy .—An accused person 
was punished by the Magistrate both by im¬ 
prisonment and fine, and was sentenced in 
default to further imprisouiiient. The accused, 
after he bad undergone both the priucipai 
punishment and the a Iditional imprisonm uit, 
was rol-j.iseJ, and aft-.ir his release, the fiuewis 
also realized. In a suit by bim to recover the 
aruoaut of fine which Wis unlawfully tiken 
from him, h-ild that as tbe addiiiouai impei- 
sonment was not in lieu of fine but as a punish¬ 
ment for non payment of it, no causo of accion 
accrued to him out of tbe proeeedi'<gs of the 
tjrimiaal Court, and i he suit vvas cons quouily 
not maintainable. ManoOLLAH alias Ma- 
NOO V. GUNES KULWar. 3 Agra 390. 

Set SLANDER, 16 W.Pv. 83. 


37.—Trusts, Suita relating to. 


(1 )—Trust propefly in wrongful possession of 
defendants—Suit by trustees to recover — S. 639, 
Civ. Pro. Cvde (1882)— Applicability.— The 
trustees of a temple sued for po>so-‘Sioa of cer¬ 
tain trust property which w is wrongfully enjoy¬ 
ed by the defendants Toe defendants cbalienged 
piaiutifi’s title to sue and claimed ownership of 
the suit property. The Subordinate Judge in 
whose Court thesuit wai filed, re urned the pUint 
fur pre-eiitation to tbe District Ooun, holding 
that tbe suit was of the character contemplated 
by s. 539, Civ. Pro- Cjde (1882). He also louud 
that the defendants Were the trustees of the 
temple. Tbe High Court held that the suit was 
rigatly iusticuteJiu the Court of the Subor¬ 
dinate Judge. The suit not being one against 
trustees, but by trustees against persons who 
i^ere alleged to be wrongfully in possession of the 
tru-'t property, it did not fall wuhin the terms 
of s. 539. Civ. Pro. Code (1882). ViSHVANATH 
GOVIND DE-SHMANEV. RAMBHAT. 15 B. 148. 
IP-. 24 B. 170 = 1 Bom. L.R. 6-19, 33 C. 789 = 
10 C.W.N. 581; Rei. 071, 16 M. 31; R., 21 B. 
257. 3 O.C. 299.] 


( 2 )_ Trust xoroperty—Trespass —Suit in eject- 

<iont—Set'Of by tresoasser—Equitable defence 
-Dm. Pro. Code, 1832. s. 539.-On the death 
f the manager of certain trust prop rcy 
illed Chiochv.*d sansthany the disputes which 
rose between two persons B aud C (each claim- 
□ a the management) were terminated by a 
ompromise. in 1881. Under the compromise, 
5 was appointed trustee with all righrs and 
rivile'y^s and a portion only of the trust pro- 
,-,rcv WI.S assigned to C. B was afterwirds re- 
loved ffom his office as trustee aud the plaiot- 
Is who were appointed in his steid filed the 
resent suit for setting aside the compromise 
ri88l aud for recovering the trust property 
i the oossession of 0. The defendant pleaded 
way of set-off or equitable defence that the 
laintiffs were not entitled to recover the trust 
roperty unless and uotil they restored to him 
le private property which belonged to him 
nd which he had given up under the com- 
romise. He further contended that he was 
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Right of Suit —continued- 

Trusts, Suits relating to —continued. 

the adopted son of the original manager of the 
trusf. estate and that the property which he 
claimed to recover by way of set-ofi belonged 
to him by virtue of the adoption. The adop¬ 
tion waa however denied by the plaintifis. 
neld^ that the plaintiffs were entitled to recov¬ 
er posgession of the trust property and that it 
w.is not open to the defendant to claim, as a 
set-off or as an equitable defence, to recover 
from the plaintiffs the private property in ques¬ 
tion in this suit in which the trustees sought 
to eject him from I,ho properties of which he 
obtained posses-ion under the compromise with 
the late manager. B’s action was xdlra vires 
in putting the defendant in pr^ssession of the 
trust property, hild. also that s- 539 of the 
Civ. Pro. Code, was no bar to the suit, 

which was brought by the trustees to recover i 
trust property from the pos'^ession of a tres- 
pa.s.ser. SllKI iJHCNDIIl.XJ GaNESH Dev v. ' 
Gakesh. 18 B. 721. [/C.20B 250. 24 B. 170 ! 
= 1 Bom. L.R. 649, 2 G.L.J. 431, 33 0. 789 = 
30 C.W.N. 581.] j 

{S}~ Public charitable axid religious irxist— i 

Civ. Pro, Code, 3882. s. 639 —ShK/ or mncun/ j 

of tiustee and appoinlxmiit of ueiv trustees — 
Right of suit bg aevobes and worshippers--^Per¬ 
seus having direct interest*' meaning of— I 
Trustees claimihg ftust property as thtit oxon— 
Bteach of trust, words “ciireot interest” 
in s. 539 of the Civ, Pro. Cede, include the in¬ 
terest which the wor.'hippers and devotees of the 
dicLy naturally have in the management of the 
temple. Much uk ro therefore does it include 
the interest of persons who happen to bo also 
the descendants of the original founder of the 
endowment. Such persons, therfore, are en¬ 
titled to bring a suit under ?. 539 for the re¬ 
moval of the trustees and for the appointment 
of new tiustcfs. [R., 20 B. 260, 21 B. 48 22 
B. 475. 20 A. 46. 24 C. 418. 1 S.L.R. 165, 

33 Bom. L.R. 49, 28 M. 319=15 M L J. 133 ] 
Where the trustees of a cbarit>blo endowment 
assert that they have a right to trent the trust . 
property as ihoir own private estate, and that 
they cau apply the trust funds to their private 
purposis, tbi.j constitutes a breach of trust, and 
will boag od ground for their removal from the 
trust. CBINTASIAN BAJAJI OEV V. DHONDO 

Ganesh Dev. 15 B. 612. [R., 28 M. 3l9 = 

15 H.L.J. 133. 15 B. 625. 22 B. 493. 21 B 
556, 2 C.L.J.460.] 

(4) Act XL of 1858—Cerfi/tenfe under —5uif 
by manager—Uis rights.~ln a suit by T as 
manager of an estate and trustee of the son of 
the Rrtja against an official for an account of 
various expenses, etc., the defendant pleaded 
that thecoitificate granted to the plaintiff under 
Act XL of 1858 having become inoperative on 
account of the minor attaining majority, the 
plaintiff had no right to sue. Held, upholding 
the contention of the defendant, that the suit 
was not maintainable. T’s locus siandi in the 
suit was only as one of the members of a com¬ 
mittee of guardianship and management 


I Right of Suit — continued. 

^ -37.—Trusts, Suits relating io—concluded, 

appointed by the Raja which provided that all 
affairs should be cocducted according to the deci¬ 
sion of the majoriiy of the committee. He had 
no authority frem the other mtmbers to bring 

; the suit. Gibbon v. Bukhtar Tewaree 23 
W.R. 242. 

{b\—Mahomedan Law—Religious endowment 
i —Place used as ctmcUry—Form of suit—Pex mis- 
Sion of Court under s. 30. Civ. Pro. Code, 1882. 

I This was a. suit brought by certain members of 
I the Mahomedan community against the defend¬ 
ants to recover possession of the suit properly, 
alleged by the plaintiffs lo have been used as a 
public burial ground for the Msbomedans. 
The defendants set up their title to the lands, 
denying that they were wakf property as alleged 
by the plaintiffs and alleging their purchase of 
the same Ircm T who whs the owner of the pro¬ 
perty. The lower appellate Court dismissed the 
suit for want of permis>)ou from the Court under 
s. 30. Civ. Pro. C. do, 1882. The plaint¬ 
iffs preferred a second appeal to the High 
Court, /if Id that, under the Mahomrdan Law, 
the plaintiffs, as rtpiesenting a Mahomedaa 
enoowment in the shape of certain lands used 
for certain religious purposes, were competent 
to maintain the suit which related to tvafc/pro- 
perty and that permission under s. 30, Civ, 
Pro. Code, was not necessary. N.B.—'Ihe case 
was accordingly remanded to the lower appellate 
Court .‘or decision on the merits. Fazl-UL- 

Rahman v. Muhammad Yusuf, A.W.N. 

: 1885,219. 

See Mahomedan LAW—Wakf, S B, 84. 

' -38.—Witness. 

I See Witness. 

I (1) — TPifness though served, obsenf — Suti 
decreed npainsf suxnmoning party —Suit for 
damages against witness. —In a suit to recover 
damages sustained by plaintiffs on account of 
the uou-appeiranee of the defendant, to give his 
evidence as a witness in a former case instituted 
against them, though the usual process bad 
been served upon him, the onwsis on the plaint¬ 
iffs to prove that they wore endamaged by the 
omission of the defendant to appear. The 
mere fact of the defendant's non-attendance as 
a witness cannot of itself be a good ground for 
the plaintiffs to come against the defendant and 
to recover damages from him. DWARKNATH 

Kooree V. anundo Chundkr Sannal, 8 W. 
R S C.e.R. 18. 

Rflfl Witness—Expenses of witnesses, 

5 W.R. 8.C.C. Rt'f. 6. 

See Witness—Privileges of witness, 

35 0. 264. 

-39.—HlBcellaneous. 

(11—Suit for recovery of doctor's fees—Limi- 
taiion-Act XIV of 1859, s. 1, cU, 9. 9.-A 
doctor is competent to bring a suit lor recovery 
of his fees although he has treated the patient 
before be is paid, A claim for dootoi*a 
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-39.—Miscellaneous— ccntinued. 

fees is founded on contract which is of two 
kinds, expressed or implied. Express con¬ 
tracts are wbere the terms of an agree¬ 
ment are openly uttered and avowed at the 
time of making. Implied contracts are those 
where a parson engages another to do any 
business for him or perform any work and im¬ 
pliedly undertakes or contracts to pay the latter 
as much as bis labour dererves. Where the 
doctor’s services are engaged by implied con¬ 
tract, the article of Innitation applicable is cl.9. 
s. 1 of Act XIV of 1859, and not cl. 2. A «uit 
for recovery of such dues can therefore be 
brought within three years from the time when 
the cause of action accrues. HURIS CHUInDEK 
SURMAH V. BRO.TONATH CHUCKERBUTTY, 

13 W.R. 96. 

(2i— Doctor—Suit by doctor tor Jiis fees .—In 
an action by a medical practitioner to recover 
the amount of bis fees it is open to the defendant 
to lead evidence to show that he treated the 
patient igiir'vantly or improperly, which plea, 
if proved, furnishes a good defence to the action. 
Parreira V. Gonsalves, 8 Bom. L.R. 93. 

(3) —Suit for performance of services by bat¬ 
hers. —A suit for the performance of certain 
services by barbers will not lie. R.AJ KKISTO 
MAJEE V. NOHAEE SEAL, 1 W R. 351. 

(4) —— Contract—Liability of the Secre¬ 
tary of a club on a contt act enierea into on behalf 
of the club. — Held, tbit the Secretary of a club 
could not, unless he specially accepud a 
personal liability, be sued personally on a con¬ 
tract entered into on behalf of the members of 
the club by bis predecessor in office, nor could 
the members of a club collectively be sued 
through their secretary as their representative. 

G. B. Goyder V. Sadullah, A.W.N. 1898, 
138 = 20 A. 497. 

(o) — Erection of public building from sub- 
icriyiions—Suit for subscription—Right of 
SMiL—Whe.-’e a subscriber is aware that an 
obligation to contractor, for erecting a tovvn 
ball from out of the subscribed funds, is to be 
incurred on the faith of such subscriptions, a 
suit would lie for the recovery cf the subscription 
80 promised. Such an action may, under me 

provisions of the Civ. Pro. Code, be brought y 
a person ou behalf of himself and 
jointly interested with him- KEDAR i 
BhuTTACHARJI V. GURIE MAHOMED. 14 L. 
64. IE., 13 C.P L.R. 57.] 

—Subscription to charitable 
Suit^Suit for subscription Secretary u 
compete^it to swc.—The extent of a 
obligation to a charitable institution ' 
depend upon the nature of the charity or 
object for which the subscription ’ 

and in some cases, upon what the ^ 

actually said or did at the time . . 

engaged to subscribe. Thus, Jo ■ 

where a number of persons undertake ^ 

various sums for the building of ^ 
or Hospital, and the church o 


Right of Suit — continued 

-39.—Miscellaneous— continued, 

is accordingly buiit by a ccmmiUce or 
other man>igi!jg body upon the faith of the 
subscriptions promised, eac-h subscriber would 
be legally responsible for the sum which be 
promi.sed to provide. Ou the other hnnd, 
there nre c:ses where, from its very nature, 
the engaticni-mf of the subscriber is puioly 
volumiiy ; as where people give sub^crip ions 
or donations towards providing from time to 
time for the poor of a parish. And tbci'* are 
other cas*s again, where the sub'-cription is so 
far volUEiiiry, that the obligation, if any, 
only continues until the subscriber declares 
his intention of discontinuing his subscription. 
It is therefore quite imp'..Siljic to lay dv<wn 
any fixed rule cr rules which wouid be ;»np!ici- 
ble to all such sub'Criptioi.s : eacu cise must 
be governed by its own circum>taucts and 
the question of liability will gcntraily bo one 
of fact. GMrrr^.—Will ther assuming the liabi¬ 
lity of a subscriber for unpaid subscriptions, 
the Secretary of a chii'itable iusi itui ion with 
the con-'Cnt of the committee of manapement, 
ii einilb d to sue a sues Tiber f* r the amount 
of his contribution ? KEDAR NaTH VllTTRA 
V. ALIsaR Koho.man, 10 C.L.R 197. 

rights —Rhfht Co re^frajn another 
from s'arling jerry owner of a ferry, 

orante l uniter a Gov-rnmi-nr. sf f ib ment, who 
plied it for hire, could r.striin by suit 
another from running hi.s ferry over the same 
spot, though that otuer levied no tolls on his 
ferry, if hi did not u^e it exclu'ivciy for the 
conveyance of his own servants and ryots. 
LUCHME8SUR SINGH V. LKELANUND SINGH. 
4C 599 = 3 C.LR. 427. flG W.R 2S1, R.) 
[H.. 18 C. G52.J 

(g)—i?. of name —Strif to compel 

registration of another person's 7ia}ne—Lessee 
holding as agent of others. —A ijollector may 
register as farmer a per-ou to whom a farming 
lease has been eiven, notwithstanding he holds 
it in reality as the agent of another, and a 
third person has no riehc to sue to compel the 
ref’istration of such other person. COLLECTOR 
OF iMlDNAPORE v. RaMDHONF DUTT. 

Marsh 65 = 1 Hay 133. 

-Jurlqment creditor's right after altach- 
vi^fU to protect judgmnit debtor's property from 
ivronq doers-S. 91, Transfer of Property Act— 

A jud«^ment-creditor has, after attachment, no 
greater interest to protect his judgment-debt¬ 
or’s property from wrong-doers than he had 
hpfore the attachment nor has he a right of 
suit against the wrong-doers. (27 A. 378, R ) 
The Court however, can interfere without a 
«uit and the creditor’s remedy is to move the 
Court executing the decree to do so. The right 
given by s. 91 (/), Transfer of Property Act, is 
not one given to attaching judgmer.t-creditots 
hv the Oiv. Pro. Cede, the law which regulates 
their rights. KARUPPAN ChETTI v. KaNDA- 
SAMI THEWAN. 17ML.J. 81 = 30 M. 207. 

/A f! 663 Compared-) [Reversed, 30 M, 413 — 
17 M.L J. 334 = 2 M.L.T. 365.] 
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39. Miscellaneous — continued. 

Dfposit of money, to the credit of a 
decree^iiolder under protest, by a person inter- 
eHed in preventing a sale in execution-Suits to 
recover the money.—In order to aave a family 
CLitate about to be sol i, under a d-icree of Court 
in I'Je in a suit against one member of the 
family, other members, interested in the pro¬ 
perty, being entitled to dower charged on the 
estate, pai l the amount decreed into Court to 
be handed over to the decree-holder under pro¬ 
test of their respective rights in the estate, and 
subj’=‘ct to a suit to be brought by them to set 
aside a summary order rejecting a claim to 
their charge on the estite. The raonpy so de¬ 
posited w is t^ken out of Court by the decree- 
holder. In an action to recover back the 
amount, it appeared th-it the decree-holder had 
no right to proceed ag^il|st such pirt of the 
estate as belonged to the parties piying the 
money into Court. Held, that an action would 
lie agiinst the decree holder to recivor the 
amount SI paid into Court an 1 handed over to 
him, as it was a deposit under protest to prevent 
an injurious sale. Aliier.—U the money has 
been a v )lanta-y payrae.it into Cmrt. FaTI\1\ 

Khatoon Ckovvdr\in v. M\homed Jan 
CHOWOK itY. 10 iV.R p C 29=::! BLR PC 
21 = 2 Suther. 143 = 2 Sar. 380. 

(n)—Judqmmt-dehlor, suit by. to get aifusi- 
nient o^lt of Court recognized by decree of Court 
Civ. Pro. Coie, s. 258. —Waero a judgment- 
debtor desires to have out of Court an adjust¬ 
ment of the decree hel d by his ere liter ag linst 
him recogniz'd, he must take proceedings under 
B. 253, Civ. Pro. Code, as amended by Act XII 
of 1879. and cannot instit ute a suit for such pur¬ 
pose. KahmSingh V. A.MiNC hand, 47 PR. 
nSi.[OveTruled,ti3l^.li. iyS4;F., UP.B.ld83.] 

(12) Gliim to att'cchei properly—Order 
disallowing cliint — Apoeal—‘Separate suit ,— 
Where a cla m to pr'ipjrtiesatcichod itiexo 3 U- 
tioQ of a deorc) is dismissed, no appeii Los 
against the order of dismiss d, the remedy 
b'ing by sepirato suit. BUDUEii D03S v 
Toolsp^E U\m. 9 P R. 1863. 

(13) —S/icri/7'. in'.ompctencyoi, to relax on his 
own authirity the imprisonment of the debtor — 
l^rmission to debtor to reside out of jail—Sheriff 
liable to dim iges on debtor's escape -Consent of 
creditor to debtor's residence out of prison. Sheriff 
not bound by, in tin absence of rule of Court. 
—Whore a sheriff, upon the rapresentation 
that the judgment-debtor was suffering from 
severe illness, hsd tikon upon himself to relax 
the imprisonment and suffered the debtor, 
acoompanied by ever so mauy of his own offi )ers, 
to go and reside in a house of his own, it would 
amount to an escape in the eye of Uw, for 
which the Sheriff would be liable for damages. 
The plaintiff in all cases, in order to be barred 
from continuing his ex loution, and from having 
the banofit of his judgment, must voluntarily 
disoharga the dafoniaot out of custody. If he 
does disoharge him out of custody, even if 
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it be only for a week, he cannot by any agree¬ 
ment which he miy have made with the 
defendant, afterwards re-taka him. although 
the defendant miy po-sibly have agreed that, 
if he does not pi,y the money within a week, he 
shall ba re-taken. The crelitor may, under 
cerbiin circumsfanoos, or if be feels it to be 
material and important to the debtor, ohango 
the pl.ico of imprisonment, and relax somewhat 
the ng)ur of imprisoomeot, without at all 
discharging the debtor from his dsbt ; it clearly 
not bemg toe meaning of either party that any 
such disihirge should take place. Where the 
Court has thought ii fit in a ceso that, for the 
benefit of the health of the debtor, he should 
be allowed to be taken from prison and put 
into som? other pUoe under the custody of a 
Sheriff’s officer, and has made a rule of Court 
t> that eff;ot, and the deotor, having been 
removed un ler such rule, is being kept in the 
charge of a Sjonff’s offijer, in a private house, 
there is no doubt thu he is then to bo deemed 

to be in Che oustoly of the Sheriff. Whenever 
the pUinciff communicites lo the Sheriff that 
he is inclined to grant the above indulgonoo to 
the prisoner and to consent to his going to 
another house in the custody of the Sheriff’s 
offijsrs, the Sheriffmiy, inthe absence of any 
rale of Court, refuse to consent to do so, but 
where the Sheriff and the p vrtios have all 
emsentod to do it and the debtor has been 
kept in custoly in a private house, an aotion 
for escapij may be maintained a;;ainst tho Sieriff 
on proof taac bo hid not u<ol proper oire 
and survoillanco. ST.4FFORD BETTESWORTH 
H.aines v. The E.vsr Indu Company, 4 Vif. 
R P C. 99=6 M.I.A, 467 = 11 Moo. P.C. 39 = 

1 Suther. 274. 

(14) —GVim. Pro. Code, ss. 83 and S9 — 
Property of altcgsi absconding offender attack¬ 
ed and soli uider an illegil wirrant—Siit for 

recovery of such p^ooerty. —Hdl thit where ths 
property of an alleged absconding offender is 
attached and soli by a Court p irpo.'ting to aot 
under s. 83 of the Code of Criminal Pro¬ 
cedure, and it turns out that the proelamatioo 
of sale ii irregular .and illegal, there is nothing 
to bar a suit by tbe owner of the property 
so sold CO recover suoh pcoporty in the hanis 

of a oa-oiiser. ABDUL v. ICVZIM BEGAM, 

A W R 19JI. 159 = 2f A. 573. Note. 

(15) — proceedings, suit for—SuH 
agiinst oirty for instituting proceeiings in false 
ninii—Pjrm of suit. —The plaintiffs sued for 
the reversat of a summary award and for res¬ 
titution of the money they h^d pail under it, 
alleging than the pcooeedings before the Oolleo- 
tor had been promote 1 oanroly by the defend¬ 
ant using the false name of B, a person never 
in existence, and obUiaei a decree in the 
lower Courts, The point taken in spaoial ap- 
paal was that, the defendant not being a party 
on ths record of those proceedings, the plaintiffs 
could not recover in this form of action. Beld 
that, though the proper and more prudent course 
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would have been to sue the defendant for dama¬ 
ges, yet, this being a mere matter of form, the 
Court refused to iu-erfere with the decision 
of the Courts below. KHEL VRAM Doss MlS- 
TREE V. Dhuree Doss, 1 Hay 4. 

(16) — of money to nvoid litigation. —The 
Court cannot decree the plaintifi a sum of money 
which defendant had merely offered as a matter 
of grace and without acknowledemcnt of liabi¬ 
lity (but merely toavoii litigation), and which 
offer the plaintiff bad refused to accept. GRAY 
V. FiDDIAN. 15 M. 73. 

(17) —Swif upon roztnama — Act XVI o/ 186-1, ; 
5.13—In a suit upon a razmama, the execution 
of which was admitted by the defendants, which ! 
purported 1 0 create an interest in immoveable ' 
property, and which wis not registered in accord- | 
ance with s. 13, Act XVI of 1864, held that 
as the existence of the agreement was not dis¬ 
puted, its production was not necet^sary, and 
that the plaintiff was entitled to whatever relief ' 
the effect of the plaint and answer tiken to- | 
gether would entitle him on the admission of the 
defendant, CHEDAWBARAM CHETTY V Kauu- j 

NALA YaVALANGaPULY’ TAVER ,3. M. H C, 
342 [F., 24 C. 20; i?., U. B. R 1897-1901; 371, 
19 M. L. J. 228 =**4 M. L. T. 354 : D., 4 M. H. 

C. 120; 3N. L. R. 72.] 

(18) — Postpone — Petition — Suit. Where ^ 

parties put in a posipone-petition after decree, 
which made the amount adjudged by the ^ 
decree, pajable in instalments, and the | 
process cf execution to is^ue in case of default, 
and no intention existed between them to i 
create new rights enloiciblo by suit in super- 
seesicn of those under the decree, a suit on 
the poj^tpone-petition is not maintainable, t 
BaRBHA* VENKAWMA V. RAMA SUBBABAY- 

ADU, 1 M. 387, F.B. [F., 4 A. 240.J 


09)—Suit to declare what the law is cannot \ 
be maintained.—Tho Courts should not give , 
decrees declaring merely what the law is. If 
3- plaintiff has any cause of action and seeks . 
for relief the Court will give it him. but it is | 
iiot the province of the Court to lay down © i 

law with a view to preventing a mistake, it a | 

question of law is raised in a subsequent suit , 

between the parties. HIRALAB PATEL v. j 

Jaisikgh KlRAD, ^2 C.P.L.R. 156.c. Lx'., 

C.P.L.R, 5x.] 

(20; —Recovery of money paid in considera 

lion of marriage which had not been 
sntf for.— Held, that an action would he for 
recovery of money paid in consideration ot a 
marriage which had not been performed. 

Ramai V. Chedi, 3 O.C. 241. 

Contract for sale of /or 

<^onsid€ration-Sale deed not ^ 

fresh document—Right 

contracted to sell to B a certain piec^ of land 

ar.d received in advance a sum c u i 

part of the ccnsideraticn mcney and Kept m 
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sale-deed with him for the purpose of regi>ler* 
ing the same, but has not got it registered, B 
can sue A to recover the document, or to 
compel him to execute a similar document. 
TRIPOORA SOONDUREE V. RUSSICK CHUN- 
DER KaNOONGOE. 15 W.R. 189. 

(22)— Partnership—Common member of tioo 
firms — Suit by one firm against the. other — 
practice .—Whora an individual is a common 
partner in two ffrms no action cm be brought 
by one firm against the other upon any 
transaction between them while such in- 
diviiiial is a common partner. Kashin.ATH 
V. Ganesh, 4 Bom. L R. 523 = 26 B 739 


(23) —Suit by a secured joint creditor of a 
pa>tn'^rship business against the other joint- 
creditors and (he partn ers and their separate 
creditors—Suit for declarat'Ou of the right of 
plaintiff and other joint-creditors to priority over 
separate creditors and for injunction against 
payment of certain money in Court dei.osit to 
the latter—Maintainability of suit—Joinder nf 
patties .—Certain premise.s were acquired by 
Government and ermpensation mon* y was paid 
in Court. The present plaintiff alleged that 
the promises and, in consequence, the mooey to 
which they were conveited belonged to certain 
partnership busii ess and the plaintiff was one 
of the joint secured creditors over tbo premises. 
It also alleged that one of the st parate credi¬ 
tors of the individual partners applied for, and 
obtained, an order for payment to him of his 
debt out of the compensalion money in Court. 
There were attachments on the fund by some 


jthcr separate creditors. The suit was fora 
leclaratioD that the plainiiff and the other 
lecured creditors were entitled to priority of 
•ecourse against the fund in Court over the 
loparate creditors and for an ii junction against 
,be payment to the latter. The other secured 
sreditors, the separate creditors and the alleged 
iartners were defendants in the suit. In con- 
.equence of a doubt as to its maintainability, 
he suit came on for settlement of issues. Held 
k plaintiff can ordinarily sue to establish his 
>\v^a right. But. when, in order to give the 
>laintifi the appropriate relief to which he is 
otitled, it is necessary to declare the rights of 
be defendants, those rights might be declared. 
Juch is not the cise here. The plaintiff claims 
o be a joint-credirorof the alleged piitnership. 
^be claims of these creditors amount lo less 
b&n the fund in the Court, and so no question 
,f priority arises as between the joint creditors 
hem-elves. Consequently, the cDims of the 
ither joint-creditors need not be entered into 

n this suit. The question to be determined is 
whether the plainiiff is a joint-creditor of the 
Iie<Ted partrersbip and whether defendanrs are 
e'p^rate creditors as alleged and whether they 
ank after the plaintiff. The suit must be 
trictly limited to the ascertainment of the 
d'liotiff’s rights and ihe plaintiff cannot be 
[lowed to fight the cause of the other joint- 
reditors. Holding that the portions of the 



19i7 


THE ALL INDIA DIGEST. 


1948 


Right of Suit— continued. 

-39. —Miscellaneous—con^tnwed. 

claim, which are not n3ain^ainable, are sever¬ 
able from those which can be raaintaineJ, the 
Court framed the issues nece>sary for the ascer¬ 
tainment of the plaintiff's right as against 
the alleged partners and separate creditors. 
WOOlMiiNDRA NaUAIN SEN V. AGHORE NATH 

Chatterjee, 9 C W.N, 498. 

(21) The rule of Hindu law is that a joint 
family is rt>presented in all transaotions or 
concerns with the outside world by its Karla 
(mduager) provilod they are for the benefit or 
necessity of tbo family: and that any co-par- 
cener, who does not occupy that position of 
manager, can represent and bind the family in 
such tran-^aclions or concerns, provided ho was 
either previously authorised to represent it. or, 
in the absence of such authority, the other co¬ 
parceners subsequently by words or conduct 
ratified his acts. VISHNU v. Badaji. 10 Bora. 
L.R S03.=32 B. 373. 


(25) Where there are one or more members 
of a joint Hindu fimily filing a suit in respect 
of the property of that family it is essential 
that all the persons who compose the ftmily 
should be joined as partv-plaintifls. NARANJI 
V. MOTI, 9 Bom. L.R. 1126. 


(26;—Joinf Bindu familu ~ Parties. 
mernber of a joint family has no right to su 
in his individuil capacity to recover a deb 
due to the fimily. SHIV.JIUAM v. VISHXU 
Bom. L R. 121. 


(27)—Joinf Hindu Family—Minors—Parties. 

As a matter of practice suits are not 
filed in Courts by minagors representing their 
minor co parceners ; the practice is to join all 
persons interested but it would seem that oven 
if on the face of the plaint there were an 
allegation of a solo plaintiff that ho sued as 
manager on behalf of a co-p ircenary the minor 
co parceners would not bo bound by the pro¬ 
ceedings unless by Judicial sale under the 
decree r-ghts had boon created in innocent 
third parties and no prejudico wore shown to 
the absent co-parconors. Kashinath v. 
Chimna.ii, 8 Bora. L R. 268 = 30 B. 477, 


(28}-Jomf fainily, member of — Lending 
monct/—Benamidar—De6for objecting to credl 
tor's power to le>id.—\ member of a joint 
family, who was at liberty to uso the funds in 
his hands, whether they belonged to tbo joint 
family or not. is not a bf^namidar for tho family 
when he lends money in his own name to 
some body else. Even if ho wore a benamidar 
ho would be entitloi to sue in bis own name 
the person to whom ho lent tho money. Such 
suit need not bo brought by all the members 
of the joint family. Hara GohINDA SHAHA 

V. Purna Chandra Saha, 11 CL.J .47 = 1 

Ind. Caa. 522. (24 0. G44, 30 0. 265, 

D .) 

(29)—-When some only of tho members of a 
joint Hindu family carry on and manage a 
business on behalf of themselves as well as 
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the joint family and a contract is entered 
into with them alone, they not disclosing 
the names of the other members of the 
family at the time ofth 0 coatract.it is com- 
petonc for them alone to sue on the contract 
without joining the other members of the 
family. GOPAL DAS RAI CHAUDHRI v 

Badri Nath. 2 A.LJ. 3 = 27 A. 361 = 4 , 
W.N. 1904, 282. {Referring to, 7 C. 739 and 

14 Moo. P.C. 160). [E..7 A.L J. 161 = 32 
A. 183.] 

(30) - Suit for declaration of pla'miijf's right 
to collect debt^ due to a deceased person's estate 

Previous grant of a snc:cssion certificate to 
defenda7it — MainlaiyiabUUy of suit—Act VH of 
1839, s. 18, cl. le). —Plaintiff, alleging that he 
was the undivided paternal unole of a deceased 
person, sued for a declaration that he was en¬ 
titled to oolloet the plaint mentioned debts duo 
to the deceased’s estate. Defendant, the widow 
of the deceased, had already obtained a oertifi- 
c.ito under Act VII of 1889 entitling her to 
collect the debts due to her deceased husband’s 
estate. Tho Munsiff dismissed tho suit, hold¬ 
ing that the suit was nob maintainable, as it 
was brought with the object of practically 

cancelling tbo certificate granted to the widow 

under Act VII of 1889, entitling her to colleot 
the very debts specified in the present plaint. 
On appeal, the Subordinate Judge held that 
tho suit was unsustainable as it contravened 
the provisions of s. 18, ol. (e) of the Act VII of 
18S9. Held, reversing the decrees of the Courts 
below, that the suit was not brought under 
Act VIr of 1689 and 3 . 16, cl. (e) did not in any 
way govern or affect it. That act in no way 
interferes with the rights of any one to bring 
any suit, which he otherwise is by law entitled 
to bring and this suit for a declaration that 
plaintiff was entitled to collect debts in question 
is maintainable irrespective of the previous 
grant to the defendant of a certificate under 
the Act to collect the very same debts. 
CINNAPPA CHETTIAR V. THULASI AMMAL, 

15 M L.J. 399. 

(31) —Swif by Hindu father for declaration of 
his right as guardian and for custody of minor 
—Guardians and lEarrfs Act, VIII of 1890, 
Ss, 10, 25, 45.—No regular suit lies for tho 
custody of a minor, the only remedy being an 
application under Act VIII of 1890. Hindu 
father is, therefore, not entitled to sue, as 
guardian of his infant child, for ihe establish¬ 
ment of his right as such guardian, and for the 
custody of the child, detained by the defendant 
who is the maternal grandmother of the child. 
Sh.am L.al V. Bindo, 26 A. 594 = A W N. 1904 
135=1 A.L.J. 266 {32P.R. 1896, ^ppr.; 9 M, 31. 
25 B. 574. D.;8C. 266, B.L.R, F.B. 1866,67, 
630, 4 B.L.R. App. 36. R.) [R. A.W.N. 1907. 
24 = 4 A.L.J, 22.] 

(32) —LifeAyiterest i?i property—Allegation of 
waste—Proof of waste threatening corpus.—Suit 
brought on the allegation that, as the defend¬ 
ant has only a life-interest in the property in 
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dispute, the moaey which represents that pro 
perty ought to be so tied up, either by dep )sit 
in the Bank, the defendant dravving the inteiest 
thereof, or by the defendant givitig security, sc 
as to prevent her from wasiiug the>-aine. Reid 
that the suit would not lie unless some act of 
waste threatening the corpu'i of the property 
is proved. MUSS4MUT IBUDHUN v. MOULVIfi 
EUZLOOR RuhmaN, 9 W.R. 362. 

(33)— Hindu law — Widno — GoYnpeni>ation 
awarded Iv widow under hand Acq>iisitton Act 
—Claim by reversioner for apportionme-il —Civ. 
Pro. Code., s. brought for xorong 

remedy—Distinct causes of action— Waste .— 
PlaintiS, a reversionary heir of the husband of 
the defendant, a Hindu widow, sued for a share 
in the sum awarded to the defeuiant as com¬ 
pensation for a house which had been taken up 
under tbe Laud Acquisition A :t. During the 
proceedings in the Collector’s Court, thcj plain- 
tiC had applied for a share of the com pens ition, 
but the Collector refused to enterr-ain the 
application. The plaint.ii then brought a suit 
in the Civil Court claiming 1 1st) that the widow 
should be restrained from making the alieiiation, 
and (indly) that the money that wis to be 
awarded to her for compensation should be 
invested, lest she should waste it, and that she 
should be entitled to receiv^e only the income 
from the investment for her life. The 'Uit was 
finally dismissed by the Chief Court, on the 
ground that the plaintiS h id no ciuse of action 
for the relief sought, and that Court observed 
in its judgment that that suit was no bar to 
bis commencing a suit for the apportionment 
of the compensation if so advi-ed In the fresh 
suit for apportionment accordingly brought by 
the plaintiff, both Courts concurred in over¬ 
ruling the defendant’s plea that it was barred 
under s. 43. On second appeal to the Chief 
Oouct, it was again urged that the claim was 
barred under s. 43 of the Civ. Pro. Code. Tbe 
Chief Court held that, if a person entitled to 
one remedy only, by mistake does nob sue for 
that, but for another remedy to which he is 
not entitled, be cannot be barred by the ru o 
*U s. 43 prohibiting persons who have in 
alternative remedies and have elected to sue for 
some or oue of the alternatives omitting others, 
from bringing a suit for the omitted alternative 
relief. What the plaintiff asked for in tne 
former suit was not a remedy to which be was 
entitled, and it was therefore nob one of e 
alternative remedies between which the p am 

tiff could have chosen, and consequently 
former decision could not be a bar to n 
hearing of the subsequent suit. Further, 
interest of the pUinbiff in this case was J 
a contingent interesti, so that the foun 
of any suit by him against tbe -.up- 

reference to her husband’s estate must 
that her acts were such as to interfere “J 

interest in an unauthorised 
w conduct amounted to waste of the estate 

Consequently, if there had been any alle„a 
that she was wasting the money, or y 
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conduct manifested an inteotion of wasting it, 
this might give rise to a cause of a.'tion to 
restrain her from waste, and prssibly in t -uit 
founded on such a cause of aclim, if the alL-g.i- 
tions were proved, such directi nis miglit i.e 
given as to tbe custody and inv. :-tineriL, O' the 
mouey as to protect it from waste ; but, in the 
absence of such ailegation, tbe pUin: ifl C'-'uM 
have rio cause of .iciion. T\lAT Dkvi v. 

1 -lAitKisiiiN Das. 47 P.R. 1831. {Anpr., 32 
P.R l')10 = o7 P.L R. 1910-50 P.W.R. 19i0 = 

6 Ind. Cas. G55 ; R , 35 P.R. :SS5, 116 P.R. 
1890.] 

* 

(34) — Ii-:versio7i — Right of suit — Limitation, 
—A party, desirous as a reversioner to oljcain a 
declaration of bis right affeccei by a sale or 
gift by a H'liJu widow, mu.st bring hi.s suit 
wiibin 12 years of the alieni'ion. After the 
deith of tbe widow, the rem’dy ooen is one of 
a d ffer-'iit description. BiSHOSATH SURMV v. 

SRBBMurrv Shoshi Mookhek, ll B.L.R. 
App. 1 = 20 W.R. 1. 

(35) —Ciuii Court - Jurisdiction to comvel the 
heaa of a mutt to do certain acts .— Civil Courts 
have jurisdiction to compel th'*' head of an 
Adbinam to invest a pcop.rty u.<minated disci¬ 
ple to the headship of a mutt, with arukattu, 
sundarv vadain, and cloth, according to the 
custom and ii-^ige of the institiiuons. GlYAN.A 
StMBtN’DA PA.NDAUA SaXSADHE V. KANDA- 
S\MI TAMBIRAN, 10 M. 373. [Appr., ly M. 
127; n., 19 M.L.J. 772. 18 JI.L.J. 205 = 31 M. 
212 .] 

pro. Code, s. 5‘^d—Suit in respect 
of charitable trust—Sanction to persons at 
differemt times to institute suit —A suit having 
been iastituted, with the biuction of the 
Collecior, to compel the performance of a charit¬ 
able trust, another person was sub>cquently 
joined as plaintiff on his getting a similar sanc¬ 
tion, Tbe sanction given to the latter relates 

back to the date of the institution of the suit. 

RAMAYYANGAR V. KRISHXAYVANGAR. 10 M. 
185 [Diss., 26A.162; iYotF.,21B. 35l;F., 

7 M.L.J. 281 = 23 M. 28]. 


^ 37 ^_Civ. PfO. Code. s. 539—Removal of a 

lereditary trustee— Power of District Court.— 
\bough the power to remove a hereditary trus- 
ee is not. in express terras, given by s. 539, 
jiv Pro. Code, it is a power which, from the 
latiire of the case, may reasonably be held to 
lave been given under the wide words ‘such 
nrther or other relief as the nature of the case 
nav require.’ SUBBAYYAV. KrisHN'A, 14 M. 
RS = 1 M.D.J. 93. (12 M. 157, Cons.) [F.. 16 B. 
26 B 48. 24 G. 4lS, 20 A. 46, 2 C.L.J, 
•^1* 33C 789 = 10 C.W.N. 681 ; 20 C. 

lO * R.^ 17 ^I- ^ O.C. 299, 33 C. 

05 = 10C.W.N. 367, 32 M. 131 = 4 M.L.T. 

X5.^ 


/ 3 gj_ Legal representatives of deceased debtor, 

suii maintainable aoainst, without allegation of 
recstpio/assefs.—When a creditor sues certain 
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dtfendu nts as legal representatives of a deceased 
debtor without alleging that they have received 
ass* ts, such suit will lie and a decree may bo ' 
given ag^ii.st Mtch persons, in their representa- 
iiv capacity, without proof that they have re- 
ceiv.'d Msspis of the deceased. The question of 
assets Will be one to be enquired in^o when the 
decree-holdt r attempts to execute his decree 
und' T s. 25-2 of the Civ Pro. Code. BIRJA v. i 
KishenJjvan. 11 P.R. 1881. ; 

(39)— in formn pauperis— Cause of action 
-^Agreement oy guaidia7i, of minor to give tOurd 
in viarriage.fcr money consideration — Validity. 
—Ibe plaiutifi had been maintaining a giil lor 
a number of years. The defendant agreed to ! 
marry the ward on payment ot a turn of Rs 2500 1 
to the plaintiff, and aho promised to pay her i 
Rs. 2,0C0 after marriage. Before the marriage I 
took place, the defendant induced the girl to quit ; 
her guardiaii's houvo in order to have illicit in- | 
tercourso with him. The | laiiiliQ thereupon 
sued to recover Rs. 2,500 damages, ar.d also 
prayed for leave to institute the suit in forma 
pauperis. Hcl.i that the action was not mam- • 
tainable, as the agreement sued on was immo- - 
ral and opposed to public policy under a. 23 of I 
the Indian Contiact A< t. lltld also that, in 
disposing of pauper petitions, the Ccurt is bound I 
to exercise a mtasure of caution, because the 1 
pauper is often wiihout the advantage of the aid ! 
of Counstl. Where the facts are clear and the 
law evidertt, the case might bo decided on the 
petition for leave to sue as a pauper. DULA- 

BI V. Vallabdas Pragji, 13 B. 126. [F , 

20 A. 2b9: n., 22 B. 658. 1 C.LJ. 261. 91 P. 
L.R. 1909; D , 13. M A83. 16 B. 673.] 
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instance of the zemindar and for the purpoaa 
of the preparation of the record of rights, in the 
course of which information was given both in 
support of and against the zemindar’s claim to 
ctriain cesses, is not an award of the nature 
contemplated by cl. (6) of s. I of the Limitation 
Act, and the 3 years’ limitation is inapplicable. 
The right of tbo plaintiff to recover zemindaree 
ceases which long exisud unquestioned could 
not bo summarily extiuguisht d by the refusal 
of the Settlement Officer to sanction and record 
such cesses at a recent. Settlement, and be is 
entitled to a bearing before a Court, and the 
fact shat the Settlement Officer rejected his 
claim could not be a bar to such a suit. 

Mahomed ali Khan v. Oom Rao Singh. 2 
N.W P.425. 


(43) - Act X of 1859, decision by Deputy CoU 
lector passed subsequent to^ in suif brought 
before commencement of Act~liegular suit not 
ynaintatnabh to set aside decision.—This suit 
for setting aside the decision of a Deputy 
Collector da'ed 25th January 1860, had been 
instituted on the 28th June 1869, before the 
passing of Act X of 1859, but decided on the 
25tb January 1860, subsequently to the passing 
of the Act. Under the above circumstances 
and with reference to ss. 151 and 160 of Act X 
of 1859, the High Court htli that the party 
dissati^'^ied with the decision of the Deputy 
Collector should have appealed to the Judge as 
he had the power to do; but could not have 
maintained a regular suit for the purpose of 
reversing such decision. JaNKKE RAM 

Misser v. Ludhira Panday, 2 W.R. Aot 
X. Rul. 27. 


(40) —Les.ste of Municipal Committee—Octroi 

dufS, suit for~C\vxl Court-Act XV of 1867, 
S.19.— A lessee on the part of a Municipal Com¬ 
mittee could not sue in a Civil Court for the 
recovery of money which should have been paid 
as octroi. MUHAMMAD SULTAN v. KHAZAN 
Singh. 60 P R. 18?3. [R., 65 P.R, 1876 ] 

(41) — Suit by Head Coiistable of Police against 
Inspector of Police for pay receivtd by the latter 
—Police Act (XXIV of 1859)— Estoppel by 
conduct.— Ill a suit by a Head Constable of 
Police against an Inspector of Police to recover 
his pay which the Inspector had received but 
failed to give to the Head Constable, the 
defendant could rot pit ad limitation under 
s. 53 of the Police Act (XXlVof 1859) as the aot 
alh gLd to have been done had nothing what¬ 
ever to do with pc'lico duties. People are not 
estopped from standing on their legal rights by 
mistHking them, and, as in this case, giving a 
notice as if required by the Act when it is not. 
GUNDAM VENKATA8AMI V. CHINNAM PURU- 
SHOTTAMA, 5 M.H.C. 466. 

(42) — Limitation Act, s. 1, cl. (61— Order of 
Setilement Officer— lAmitatxon— Suit by zemin¬ 
dar- Right to cess.— The order of a Settlement 
Officer on a proceeding which was of the nature 
of an enquiry made by the Collector at the 


{ii)-Act Vllt of 1859. Civ. Pro. Code, 
s. 180— Coffimissioner— Right to remuneration 
Amount not deposited i« Cowrf— Recovery by 
suit. —Where a party moves the Court for the 
appoint ment of a Commissioner under s. 180 
of Act Vill of 1859, there is an implied under¬ 
taking on his part to pay a fair remuneration 
to the Cemmifsioner and the omission by the 
Court to require a sum to bo deposited in 
Court, does not debar the Commissioner from 
recovering his romuneration from the party at 
I whose instanco he was engaged. GOPALA 
RaTNAMAYYAR V. B. Narasimma Nayudu, 
4 M. 399. 

(45) — Act XUI of 1868—Swif against King of 
Ou(ih—Cc7isent of Governor General, necesdty 
for, —ActXlIIof 1863 renders a suit against 
the King of Oudh, commenced without the 
consent of the Governor General in Council, 
null and void, though the suit may have been 
instituted and judgment pronounced before 
tbe passing of that Act, BEGUM BiBEE v. 

The king op Oudh, it WR 116. 

(46) —Compromise of suit brought by Official 
Assignee—Sum payable io insolvents estate 
wrongly received by defendant’s ancestor, sutf 
by Official Assignee for recovery of- Fraud as 
orig%nally speciAed in pleadings^ party Bound 
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io prove—Amendment of pleadings, when per¬ 
missible. —This suit was mstitiueJ by the res¬ 
pondent, as assignee of the estate and eflects of 
one R.S. an insoiveut, against tho defendants, 
the heirs and legal represerratives of one Z. to 
recover a sum of money which had been ptid 
over to Z under the comproiuise of a certain 
previous suit. In the first instance, i he plain iff 
alleged that Z had-oom^iromiseJ the suit as the 
agent and confidential advi-er of the then 
Official Assignee, that the payment to Z was frau¬ 
dulently concealed by Z and his sons from ihe 
Court and also from the Official Assignee bef.ire 
and after the passing of the consent decree. A 
portion of the money payable to the insolvent’s 
estate under the compn mis^e had been paid to 
the said Z for his having rendered assistance in 
taking the account. Prom the representatives 
of Z, the present Official Assignee now claimed 
re-payment of the sum to the msolvent’s estate. 
Their Lordshi ps concu) red in the opinion of ihe 
first Court that Z never acted as the agent, of, 
or io a fiduciary relation to, the Official Assignee 
either at the commencement of the former suit 
or io the conduct of it. He was not in any way 
connected with the Court ; be owed no duty to 
the Court, and he was under no obligation to 
the creditors. He was, therefore, not guilty of 
of any improper ooncealmunl. The decreed 
the first Court dismissing the plaintiff’s suit was 
confirmed by theirLordships of '.he PrivyCouncil 
who were, however, of opinion that the suit ought 
to have been dismissed on the merits and not on 
the ground that it was barred by limitaiiou. 
The main charge against the defendants as 
origioally laid down in the plaint was the fraud 
said to consist in their concealment from the 
(^oial Assignee of the payment under the com¬ 
promise. In the plaint, after its amendment, 
the fraud was alleged to consist in that the 
payment of money to Z was itself a fraud upon 
the Court which the Official Assignee had no 
power to consent to. Wuh reference to the 
amendment of the plaint by introducing a new 
ind distinct charge of fraud after allthe evidence 
had been given and the case closed, their L'^rd 
®oip8 remarked that the allowance of it was 
contrary to every principle of justice ; it was 
wholly unprecedented, and did not exhibit a 
sound exercise of judicial discretion as it con¬ 
travened, the well-known rule that a charge of 
must be substantially proved as laid, ai'd 
that, when one kind of fraud is charged, another 
*ind of fraud cannot, upon failure of proof, he 
substituted for it. ABDUL HOSSEIN ZaNAIL 

Abaci v. Charles agnew turner, u b. 
620, P C. = n I.A. 1J1 = 5 Sar. 23. [R., 1 O.C. 
63. 16 C.P.L.R. 133.] 

(^7 )—-Suit for declaration that cirtain un- 
^^ecuUd decree of insolveyit belongs to Insolvent 
Gouri—Insolvency Court or Offt^tal Assignee as 
Maintainability of suit- Procedure- 
fet IV of 1872, rules.—A suit was brougut by 
•be Insolvency Court of Ludhiana through its 
JJfficial Assignee, or in the aiteriiAtive by the 
Official Assignee, for a declaration that a decree 

g. VIII—133 
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obtained by an insolvent K then remaining un- 
e^xecuttd, was the properly of the Insolvency 
C«‘urt. ihesuit as framed was not 

maintainable as the plainiiff in either case had 
no locus standi to institute the suit. The 
Insolvency Court could n< t maintain (he suit by 
itself or through the OlHcial Assignee because it 
was not the legal owner of the decree as trustee 
for the Official Assignee. Secondly, the Official 
Assign-'e could not maintain the suit, for under 
the rules made under Act IV of 1872, the pro¬ 
per procedure was for the Court to attach the 
insolvent’s property not then within its juris- 
diction and not to sue to be declared a decree- 
holder. KiDAR Nath v. Oman Pershad. 
118 P R 1886. 

(48J - inso^Uf’nf. —The right of suit pertain¬ 
ing to an insolvent does not pass at his insol¬ 
vency to the Official Assignee as it is not 
enumerated in s. 7 of the Iij>oIvont Act. 
DaTTOOBHOY V. VallU. 1 Bom. L.R 828. 

(49) —Government schools - Rules as to ad¬ 
mission and retention of pupils—to recover 
money paid for retention of pupil — Jurisdiction. 
— The Government has a right to m^ke rules 
and regulations as to the terms on which 
pupils should be a«imitted into and allowed to 
remain in their schools. Where, according to 
the rules, the payment of a certain sum is 
' necessary in order that a boy may remain as a 
pupil in a Government school, and the sum is 
paid, and the boy is allowed to remain in the 
school, a suit cannot be maintained in the 
Small Cause Court to recover back sum as 
having been extorted. HURRO MOHUN GAEN 
v. BONOMALEE MiTTER, 11 W.R. 339. 

(50 — Attachment of money de).osiied in Col- 
lectorate — Unsuccessful opposition by third 
party — Interest. — In execution of a decree for 
money against one H, plaintiffs attached cer¬ 
tain money deposited in the Collectorate to 
which she was entitled, and they were opposed 
for some time io obtaining possession of that 
amount by the present defendant who alleged 
that H’s right in it had been transferred to 
him. Plaintiffs finally succeeded in obtaining 
the money, and they now sued the defendant 
for the interest upon it for the time during 
which he prevented their obtaining the money. 
Held that the suit was maintainable. PAR- 

butty Churn Soor v. Promothonath 
GHOSB. W.R. 1864. 174. 

(51)— Usufructuary mortgage — Possession 
withheld by mortgagor— Suit for money.—k 
deed of mortgage and conditional sale contain¬ 
ed a covenant for possession by the mortgagee 
during the mortgage term. Possession was 
withheld, though the mortgagor received the 
morigagc-money. Held, that an action would 
lie by the mortgagee against the mortgagor for 
recovery of the principal and interest money 
advanced. BaJ\ OODIT PURKASH SINGH v. 
MARTIKDELL, 4 M.I.A. 444 = 1 Sar. 364. 
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(52) — Suit on hundt not presented and dis- 
honoured, cause oi action. — A suit cannot be 
brought to recover upon a bundi until it hai? 
been presented and p-iyment been obj'^cted 
to or rofused. Malori Mal v. Buta Mal, 
H8 P.R. 1883. IR., 72 P.R. 1885. 19 P.H. 
1888; D., 60 P.R. 1903 = 120 P.L.R. 1903.] 

(53) — Court Fees Act, s. 7, cl. iv (c) — Conse¬ 
quential relief ^Covenant not to alieyiate^Sub- 
seqtient aUenation —Suit to set aside alienation. 
—The defendant executed a mortgage in favour 
of the plaintifis and also covenanted with 
him not to alienate the property till his debt 
was discharged. But subsequently in contra¬ 
vention of this agreement he mortgaged the pro¬ 
perty to C. In a suit by the plaintiff for a 
declaration that the mortgage in favour’of C 
was invalid, held, that the prayer for the can¬ 
cellation of the mortgage to C was one for oon< 
sequential relief within the meanirgof s. 7, 
ol. iv (c) of the Court Fees Act, and that the 
plaintiff must therefore value the same accord¬ 
ingly ; held further that the suit as framed 
was not mainoainable inasmuch as the latter 
liens created by the mortgagor did not affect 
injuriously or encroach upon the rights of the 
plaintiffs as prior mortgagees. OHUNl Lal v. 
BODAR Mal, 2 P.R. 1886. (10 P.R. 1879, R.) 
[R.. 56 P.R. 1895, 121 P.R. 1907; D.. 131 P.R. 
1888.1 

(54)— Suit by owners for sum realised by sale 
of ship—Abandonment of French ship to French 
consul—Principal and agent, —The Captain of 
the French ship C, which had been wrecked, 
abandoned her to the French Consul for the 
benefit of all concerned. The owners assented 
to this arrangement, but afterwards sued the 
Consul as their agent, for the sum realised by 
the sale of the ship. Held that, when the 
owners of a foreign ship abandon her to their 
consul for the beuefit of all concerned, they can¬ 
not afterwards sue him as their agent. Semble 
—That the owners of a foreign ship, when 
abandoning to their Consul, cannot legally enter 
into a private agreement with him with refer¬ 
ence to the funds realised by the sale of the ship. 
ROBERT V. Jaquehim, Bourke 0.0.112. 

(66)— Incomedax, illegal asscsstnent of—Suit 
for refund tf maintainable, Act XXXIl of 1860, 
3. 137.—S. 137 c£ Act XXXfl of 1860, which 
authorizes a party setking a refund of income- 
tax illegally assessed upon him to apply to the 
Collector or Commissioner, is not imperative 
in its terms, and does not preclude any such 
party from suing in a Civil Court to obtain the 
refund. THE COLLECTOR OFFURREEDPORE 
V, GOOUOODASS ROY, 11 W.R. 425. 

(66)— Costs incurred in criminal prosecution 
and damages for assault and wrongful confine^ 
mentt suit to recover — Costs disallowed and 
damages allotved. — The plaintiff had prosecuted 
the defendants in the Criminal Court for assault 
and Wrongful confinement. Most of the defend- 
euts were oonTloted. The present suit wae to 
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recover from the defendants the costs incurred 
by the plaintiff in carrying on the prosecution 
aud aUo for damages for the assault and wrong¬ 
ful confinement. The lower Courts disallowed 
the plaintiff’s claim for costs and allowed her 
damages for the assault and wrongful oonfine- 
ment. Held, the rafio decidendi in the case 
was that the prosecution of the defendants in 
the Criminal Court was a voluntary act on the 
part of the plaintiff. She was not bound to 
prosecute and, therefore, she could not recover 
her cost in that case, The lady was not under 
any necessity to proceed against the defendants 
in both the Courts, Civil and Criminal. 

Churamoni Dasi V. Baidya Nath Naik, 32 

C. 429. (12 A. 166, Appr.) 

(57) — Tolls — Damages — Practice — Loss 
owing to plague regulations —Toll farmer.— 
Where a toll contractor suffers loss in his 
revenue, by reason of the discontinuance of 
traffic through plague regulations of Govern¬ 
ment consequent upon the outbreak of plagne 
in the locality, he has no right of action against 
Governmeut to recover damages, either as on 
a breach of contract or commission of tort. 
BBORBTARY OP STATE V. ABDUL RAHIM, 4 
Bom. L.R. 874. 

(58) — Tort merging infelony, principle of— 
Whether applicable to moffusil Courts of India 
—Suit for value of ornaments stolen—Civil 
Court —lurisdicfion.—The principle that tort 
merges in a felony, although recognized in the 
English Courts as suspending the right of civil 
aoltOQ until the party guilty of the felony shall 
have been prosecuied, it has long been held 
that no such principle applies iu the moffusil 
Courts in India. Consequently, a suit brought 
to recover the value of certain ornaments which 
it was alleged by the plaintiff that the defend¬ 
ant had stolen, being one relating to the value 
of personal property wrongfully taken out of 
the plaintiff’s possession, is undoubtedly a suit 
of a civil nature, and its cognizance is not bar¬ 
red by auy enactment in force in India. MUS* 
SAMUTBeQAMv. MT. UMRAO, 26 P.R. 1863. 
[F., 13 P.R. 1888.] 

(59) —ilefion 0 / trover, —Suit in the nature of 
an action of trover, by the plaintiff, to recover 
Company’s paper, as heir, such notes being 
part of his deceased mother's estate, against a 
purohasec without notice, and the vendor, his 
brother, alleging first that the dealing with the 
notes on the part of bis brother was illegal aud 
contrary to the plaintiff’s rights as heir and 
secondly, that in a previous suit against his 
brother, regarding the notes, he had obtained 
a decree against him in respect of one of the 
notes sued for, but bad not enforced judgment. 
The suit was dismissed by the Courts in India 
on the grounds (1) of limitation, under Aot No. 
XlV of 1869, and (2) as barred by the previous 
suit. On appeal, suoh decree reversed, as it 
appeared that the real point in issue—the vali¬ 
dity of ^be traoBfer of the notes—bad not been 
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heard, aod the suit remitted back to the Judi- 
cial Commissioner at Lucknow to give direc- 
tions to the Court of First Instance to re-hear 
the case, with liberty to either party to amend 
the pleadings. IKBALOODOWLAH v. SAH 

Bunabsee Doss, 12 M.I.A. 507 = 2 Sar. 

sDai 

(60) Action jot false imprisonment, when 
maintainable-Art. 19, Limitation Act, 1877.- 
Nothing short of actual detention and complete 
loss of freedom will support an action for false 
^prisonment. A person who is released on 
bail cannot be regarded as under imprisonment 
so long as he is on bail. Time begins to run 
from the date on which the plaintifi was enlarg* 
ed on bail. Hence a suit for false imprison¬ 
ment must be brought within one year from 
the date on which his imprisonment ends. 

Mahammad Yusufuddin V. Secretary of 
State for India. 30 C. 872, P.C.=3CI.A. 54 
==7 C.W.N. 729 = 5 Bora. L.R 490 = 8 Sar. 503. 

(61) Right of suit — Suit for dajnoges for 
wrongful obstruction of right to weigh and 
collect weighment-fees in respect of gocds sold 
%n bazaar — Right exercUed by landholder in 

of rent, and leased to plaintiff- —The 
Maharajah of Dumraon and his predecessors 
exercised from time immemorial a right to ex¬ 
clusively weigh the goods and produce sold at 
a bazaar held upon their land, and to claim all 
the weighment fees in respect of such transac¬ 
tions as took place there, in lieu of charging 
tent to the traders for the use of the land. Tbe 
Maharajah leased to the plaintiff the exclusive 
right to weigh and receive the weighment fees 
^he bazaar. Held that a suit brought by the 
pUintifi for damages for wrongful obstruction 
of the right of weighing and making the oolleo- 
tioDs, and to have the defendants restrained 
from offering such wrongful obstruction, was 
ttaintainable. BHIKHI OJHA v. HARAKH 
Kandu, a. W.N, 1889, 89. (N.W.P.H.G. 

«ep. 1869, p. 208, 11 C. 175, D.) 

(62)— Misrepresentation—Suit for damages — 
"foup information bona fide given — Cause of 
®cfion.—‘Plaintiff who intended to buy coal 
foni the defendant, asked him to ascertain 
mm the Railway Company the cost of carriage 
coal from station A to station B. The de- 
icndant obtained the information and commu¬ 
nicated tbe same to the plaintiff- It turned 
nnt, however, that plaintiff had to pay a laiger 
amount for the carriage of coal purchased and 
Bent by him. Beld that this gave plaintiff no 
J^Use of action to sue defendant. Held further 
hat the cause of action for such a suit arise 
nn the date when the misrepresentHtion was 

^ade. The Bengal Coal Co.. Ld. v. The 
-Elgin Cotton Co Ld , 2 N.W P. 18. 

i^^)^8ecurity bond for appearance of judg- 
debtor at insolvency inquiry, attesting wit-^ 
to, whether liable for mitrepresentationas to 

^^tvency of surety .® security bond 
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executed for the appearance of the plaintiff’s 
judgment-debtor, an attesting witness had 
made a statement as to the solvency of the 
surety, who, however, happened tn bo an insol¬ 
vent, held, in a suit by the plaintiff against the 
attesting witness, that the latter was not 
liable for the amount of the decree. If the 
suit be looked up-m. as one upon a covenant 
or promise, it would fail, inasmuch as the de¬ 
fendant, who was a mere attesting witness was 
not a co-obligor in the bond given by the surety. 
If it be looked upon as one founded on misre¬ 
presentation (if ibo'-e were misrepresentations), 
such misrepresentation should be regarded as 
having been made by the defendant to the pub¬ 
lic officer of the Court and not to plaintiff, nor 
was there any allegation or proof that such mis¬ 
representation had been acted upon by tbeplaint- 

iff, Nago Mahadeo Apte Vakil v.Narayan 
Ramchandra Patwardhan, 4 B. 465. 

(64) —Purchase from vender out of possession 
—Misstatement in sale-deed as to receipt of con- 
sideraiion money— Transaction, whether chavu 
pertous or gambling in litigation — Suit by 
purchaser to recover property from trespasser 
in possession, maintainability of— Adoption^ 
evidence of. —Certain property was sold by a 
person, who was out of possession. The sale 
deed recited receipt by the vendor of a portion 
of the consideration money and stipulated for 
payment of the balance on tbe purchaser 
recovering possession of the property sold, 
Tbe purchaser brought a suit to recover the 
property from the defendant in possession. 

It was objected on behalf of the defendant that 
the sale to tbe plaintiff was void as being 
ohampertous and a 'gambling in litigation* 
contrary to public policy. It was also contend¬ 
ed that the vendor had no title to the property 
sold. The vendor’s title depended upon the 
fact of an adoption at a remote time. Eeld^ 
that tbe statement in tbe sale deed to the effect 
that one lakh had been paid to the vendor was 
not in accordance with the fact. It is unlike¬ 
ly that the plaintiff would pay down, without 
any security, so large a sum to a man confessed¬ 
ly without means. If it were so. there would 
have been no occasion to provide a monthly 
allowance for the vendor’s personal expenses. 
These circumstances throw suspicion on the 
whole tranj^action. But it is no concern of the 
defendantthat the vendrrmay have a grievance 
on the score of a misstatement in an instrument, 
to which he is no party. The vendor had taken no 
steps to impeach the deed. On the other hand, 
there were circumstances which showed that ha 
had stood by it. It is not enough for the de¬ 
fendant to show that the sale-deed is voidable 
at the vendor’s option. He must show that it 
was absolutely void. There was nothing extor- 
tiouale or unreasonable in the terms of the 
bargain. There was no gambling in litigation. 
There was nothing contrary to public policy. 
Consequently, the transaction was a present 
transfer of the vendor’s interest in the estate, 

giving a pl&iotiff, oa which it 
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was competent for him to sue. Held, further, 
that tho evidence in fivour of the adoption was 
preponderating. Thuir Lordships agreed with 
the Judicial Commissioner and decreed for 
plaintiff. LAO ACHAL RMVI v. RAJA KAZIM 

Hussain Khan, 9 c.W N. 477. P c =8 0 C. 
135-27 A. 271 = 32 I. A. Ii3 = 13 M.L J. 197 = 
8Sar 772. [F., 2 lud. Cas. 385, 35 C. 420 

= 12 C.W.N. 393 = 36 I.A. 48 = 7C L.J. 335 = 
18 M L.J. 100 = 5 A.LJ. 184 = 10 Rom. L R. 

230. P.C.; D., 12 CAY.N. 409 ; B., 13 C.W.N. 
44.] 

(65) —Diswissaf of suit for land against donors 
for non-production of deed of gift~ Suit against 
another for damages for having made over deed to 
donors—Presumption as to validity of deed— 
Measure of damages, —A suit lor certain land 
against the donors thereof having been dismiss¬ 
ed on the ground that the deed of gift on which 
the plaintiff based his title was not forthcoming, 
the plaiDLiff therein brought tbe present suit 
against one M. for damages on the ground that 
be had fiiled in the previous suit because M 
had kept back the deed of gift and had made it 
over to the donors. M pleaded that he had 
returned the d* od to the donors, first, because 
it was on insufficient stamp and worthless, and 
secondly, because ho was angry with the plaint¬ 
iff for having prosecuted him criminally. Held, 
that M, by m.tking over the plaintiff’s instru¬ 
ment of title to a third party, whose interest 
was clearly adverse to plaintiff, had committed 
a wrongful act, and was liable for damages ; 
that there was no necessity for proving that the 
possession of tbe document originated in a 
crime, or to enquire how M got possession, 
that the question was whether, after M had 
got possession of tho deed, he could possibly 
justify his making over plaintiff’s title-deed to a 
party whose interest was adverse to plaintiff, and 
in this ho utterly failed. Held also, that there 
was no proof at all that the stamps on the deed 
was insufficient, or that the deed was unregis¬ 
tered or that it was in any way inadmissible as 
evidence, and as the defendant by his own act 
had put it out of the power of the plaintiff to 
produce the deed, which was admitted as a 
deed of gift under which the plaintiff’s father 
held the land, it must be presumed to have 
been a valid document, and in calculating the 
damages the same presumption will arise, 
and the plaintiff would be entitled to the 
full value of tho land by way of damages. 

Khan Muhammad v. Mo’uad baksh, il6 P. 
R. 1883. 

Payment of money on account of wager 
— Whether suit will lie to recover such money,— 
There is nothing in the Contract act to show 
that an action will lio to recover money which 
has actually been lost and paid on a wager. 
Where a bet has been paid by a person allowing 
another credit in his books, the former cannot 
sue to recover it as he is in the position of a 
person suing to get back a sum of money which 
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he has actually given over to another in pay. 
meat of a bet. KaNDARI Mal v. SAVANT 
Mad, 89 P.R. 1883. (101 P.R. 1868, Cited.) 

(&1\—Owner of property—Damage not caused 
by his acts—Liability—Cause of action,—An 
owner of property is under no legal obligation 
to incur expense upon it foe the benefit of his 
neighbours, where such property has not been 
altered in character by bis acts or with his 
permission, in such a way as to expose them 
to any injury. A person is under no legal 
obligation to drain his garden so as to prevent 
water from collecting there and iDjuring the 
adjoining properties when it is not alleged that 
he has reduced the level of his garden, or has 
done anything which has caused water to 
accumulate there, so as to render him liable 
for tbe consequences to his neighbouis; and 
the principle of the maxim sic utere tuo ut 
alienum non leadas has no application in such 
a case. BALDEO DAS v. THE SECRETARY 
OF STATE FOR INDIA IN COUNCIL. 80 P.R. 
1683. 

(69)— Wajib uharz—Clause providing con- 
dition for partition -Suit for cancellation of 
clause.— A clause in a wajibul-aiz clearly 
provided that the kinds of land last specified 
therein shall be divisible either with the 
mutual oonsont of all the proprietors or by 
order of the competent authority bahhukm 
sarkar, - Held , wiih reference to the terms of 
the administration paper, that the present 
suit was not maintainable for tbe objeot of 
cancelling the provision in that document, 
booause it was not oompetent for the Civil 
Court to decide in the first instance whether 
the land ought to be divided or not, tbe hukm 
sa'kar not being the order of a Civil Court. 
Medu V. NIKKA. 100 P.R. 1884. 

|69)—Besuiupfion, Suit for unlawful—Suit 
for damage for unlawful resumption by Govern¬ 
ment. —Government may be sued by any person 
injured by its acts of unlawful resumption. 

Ram Narain Mookerjee v. Mahtab 
Chunder, 1 Ind. Jur. O.S. 48. 

f70) —Landlord and ffnanf—BipAf of suit — 
Civ. Pro Code, s. 28.—A suit is not maintain* 
able by a tenant to have it determined which 
of two defendants, both of whom olaimed rent 
from him, is bis landlord. KOYLASH CHANDRA 

DuTT V. GOLUK Chunder poddar, 2 C. 
W.N 61. [D..5 0.L.J. 31. Note.] 

(71)—Common land — Suit to demolish a 
kothA erected by a Kamin—Special damage ,— 
One of the proprietors of a village sued for de* 
molition of a kotha built by defendants Nos. 1 
and 2 who were non-proprietary residents on 
one maria of the gora deh, Tho other proprie¬ 
tors who did not join ia the suit were made 
pro forma defondauts. It was found that pre¬ 
viously the site under the Aoihawas used by cer¬ 
tain proprietors as a cattle pen whoallow^the 
defendants to build tbe kotha, Beld^ fol¬ 
lowing 52 P.R. 1892, that in the absenoe of 
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-39.—Miscellaneous— 

special damage the suit was not maintainable. 
B>\2d V. PIR SAKH.>5H, 71 P.L.R. 1901 = 33 P R. 
1901. (9 A 661, 12 A 436. i8 A. 115; 78 P. 

R. 1897, 7 P.R. 18S5, 64 P.R. 1886. 187 P R. 
1889. Rj [R., 91 P.R. 1901 = 113 P.L.R. 
1901,] 

(72) — Act X of 1859, s. 107 —Stiit undi>r— 
Party entitled to swe. —The expression "the 
party against whom a dejision is given” in s. 
107 of Act X of 1859, refers to either of the 
parties, viz., the decree-holder and the claimant, 
and it is one of those two p ircies only wh > has 
the right to bring a regular suit u > icr the sec- 

tioD. Prosunno Moyee Dossee V. Ram 
GOBINDGhoSE. 19W.R. 103. [R., 22 W R 

478.] 

(73) —Act XIV of 1863, s. 1, cl. 1—Lumbar- 
dar—Suif to recover arrears of revenue.^Gi. 1, 
s. 1, Act XtV of 1863, provides I-rasuit lor 
the recovery of arrears of revenue from sharers 
who are liable to pay revenue and wha<o quota 
of revenue is fixed. Suit under cl. 1,3. 1, Act 
XIV of 1863 for the recovery of arrears of Gov- 
eroment revenue alleged to ))e duo from the 
defendants. The plaintifl was a lambnrdar. 
Hs represented that, according t) the village 
custom, the surplus remaining, after defraying 
from the income of the seer lands and the 
rents, realised from the tenants of the common 
land, the Government revenue, the village 
expenses, the 5 per cent, charge, etc., is divided 
among the co-sharers in proportion to their 
shares. In appeal, the Judge considered the 
real point at issue to be wbe^he^ the defend¬ 
ants ought to pay on their holding at a fixed 
rent, and let such payment remain as their 
oontributioD to a common s'^ock to be applied 
to expenses, and to giving them ani their co¬ 
sharers rateable dividends out of the balance, 
or whether the d-fendants are only li'^ble to 
pay a portion of the G )veriimeat demiod ; and 
he determined this question against them. 
He observed that “the so-called sharers, 
of whose body the defendants are memoers. 
appear to be a sort of cultivating tenants 
oj the plaintiffs with a beuefinary interest- 
The proportion of the Government demand 

corresponding to their shares is irrelevant, tue 
Government demand not being paid by way ot 

iuota from each. The admmisr.r ition paper 
recorded at settlement shows that the 
We to pay the revenue, and the defendant 
and other sub-sharers are chargeable to tueni 
according to the rent-roll; the nett pront^ 
after the Government demand and other pay 
ments have been made, being ultimately 
divisible among them.” In the result, ’ 

«o decreed the claim against them. Hfl • ^ 

on the facts as found by the gpo"* 

brought was not maintaioabU under the se. 

tion. MUKHUN V. JUSRAM. 4 N.W r- 

(74) —against person of 
Procedure to be adopted.--'iAo suit oou ,«ind 
^Uted against a person of unbound mmd. 
Without first obtaining an adjudica i j 

-such, and having a curator appointed lo 
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him under Act X.KV of 1858 or some other law. 
f r ihe timo being in f')rce. NaraYANV v. 
Krishna, 8 M. 214. [R., 24 M. 504 ] 


Right of Support. 

(1) —Irt pre emption .—The right of support is 
not an appendage to the property but is includ¬ 
ed in the incident of neighbourhood. R.\N- 
CHHODDAS v. JUGALOAS, 2 Bom L R. 41=24 
B. 414. 

To a proof by a party-wall.— See DEED— 

Construction of deed, 2 B. L. h. 214 . 
See Easements, 21 P.R. 1877. 

Right of Way. 

See Easement. 

See Easements act. 1882. 

See Prescription—Easements. 

( 1 )—Cfisses of rtf 7 ^^s of w ly ani other rights. 
— By the comm m law of E igUnd tbtra are 
three distinct classes of rights of way and other 
similar rights. First, there are privite rights, 
in ^he strict sense of the term, vested in parti¬ 
cular indiviiuals or the owners of particular 
tenements, and such rights commonly have 
their origin in grant or prescription. Secondly, 
there are rights belonging to certain classes 
of persons, certain portions of the public, 
such as the free men of a city, the tenants of a 
manor, or the iohabitants of a parish or village. 
Such 'rights commonly have their origin in 
custom. ToirJly, there are public rights in 
the full sense of the term, v;hich exist for the 
b-mefit of all the King’s subjects ; and the source 
of these is ordinarily dedication. T.bese three 
classes of rights exist in England as well as in 
India The remedies for infringement of the 

above' rights di-CUS3Pd. CHUNI LALL v RAM 

KiSHEN SaHU, 15 C 460, P.B. [/?., 2 L.B.R. 
134.J 


{2\—B)%se7}ient—Inference fromuser—English 
__in a suit to establish a right of way, 
would not be right in this country to draw 
0 came inference from user as would be pro- 
r in icise arising in BogUni. The English 
Ic that user must be presumed to be as of 
rbt must not be applied without reference to 
- habits of the people of this country and the 
" j .^iiaroircumuancessof each case. SHAIKH 
aODA BOKSH V. SHAIKH TAJUDDIN, 8C.W. 

359. 

(S]~~Ea 5 ^tnent—Right of way-Acquisition^ 
__A right of way need not have its origin 
' ' express grant made in favour of the party 

aiming the right. A grant, no doubt, is one 
the modes iu which a right of way may be 
tablisbed but a continued user for a certain 
rind of time which would constitute adverse 
Lec;sioa in one ordinary suit might also be, 
A often deemed, suffioient to establish a 

nt wav. RAMGUNQA doss V, GOBIND 
.ONDErbOSS, 13 W.R. 28i. 
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ofwny,*' how created 
What must he proved.—K right of way may 
be created either by grant, by immemorial 
custom or bv necessity. It is necessary for a 
party, to establish a right of this kind, to prove 
Its existence and that it is ancient and has 
been^ercised without interruption. No specific 
time has been held to be sufficient to establish 
a right of user. The determination of the 
existence of the right is a question depending 
on the evidence in each case, the right being 
inferred from that evidence. Where the right 
18 proved for a period which would give the 

° ^ right by prescription, the Court 

would not interfere in special appeal ; and 
where there is evidence showing a long and 
continued user, it is sufficient for the Court to 
und whether it has or has not lasted long 
enough to confer the right to it without parti¬ 
cular reference to a «npcific number of years. 

BEOAM V. SHEODYAL RAM, 

14W.R. 199. 

i^)—Possession—niqht of way—Vser—Pres^ 
cr^txon—Burden of proo/.—Wh<*re the plaintiff 
who had been out of possession for a longer 
period than six months, sued the defendant 
who was in possession, to establish a right of 
way, lield^ that the plaintiff must prove his 
title. Iq order to establish his right of wayi 
he must prove either thirty years* user, or a 
grant by the power of the ground. The defend- 
ant need not prove his title, because his 
possession is in itself sufficient to constitute a 
title against anv person failing to prove abetter 

title. Savalqiapa Vtrbasapa v. Basava- 
NAPA Basapa, 10 B H.C. 399. [R,, 1 B. 592.) 

( 6 ) Riqht of way — User — Prescription — 
Proof .—In order to give a right by prescription 
or presumption of a grant, a right of way in 
this country need not be shown bv user for 
exactly and fully 20 years. Proof of well 
established and fixed user has been generally 
regarded as sufficient. Bhugwan ChunDER 

Ghowdhry V. Shaikh Khosae, 7 W R. 27t. 

[Rm 14 W.R. 199.) 

(7) Rasement — Right of way—Nature of 
user Evidence. —To constitute a right of way, 
there must have been an uninterrupted user as 
of right, and not one exercised at the mere will 
and favour of the other party. FUTTEH ALI 
V. Asgur Alt. 17 W.R. ii. 


^ser—Right of way — Presumption. 
Where a claim to a right of way is support 
by evidence of user only, the Court mu 
satisfy itself whether or not the user w 
founded on actual right; the guiding prinoip 
being that open use of another’s land for tl 
purpose of a road or pathway, if oontinui 
without interruption for a long time and n. 
attributable to permission or sufferance, indue 
the presumption that the user was of righ 

Mahomed alt v. Jug.al Ramchandr. 

s B.L.R. App. 84 = 1 A W.R. 124. 


(9) Right of way— Uninterrupted tiser — 
Oawse of aciion-Righi of drivmg cattle over 
Whole property.-ln order to establish a right 



Right of Way—confinjwd. 

of way, the person claiming it must prove un¬ 
interrupted user for a certain length of time; 
if his right is interrupted, he must go into 
Court at once if he wishes to maintain the 
right. [O., 16 W.R. 277.] A right of way or 
easement must not be so large as to extinguish 
or destroy all the ordinary uses of the servient 
property. No length of time would give a party 
such a right, as for instanoe. a struggling right 
to the promiscuous use of the whole property 
for the purpose of driving his cattle over it. 
JOY DOORQO DOSSIA v. JUGGERNATH ROY* 
13 W.R. 295. [£)., 16 W.R. 277 ] 


W)—Easement — Continuous enjoyment— 
Permission. —A person claiming a tight of 
easement over another’s property is bound to 
prove that he has had the continuous enjoyment 
of that easement without interruption, and not 
merely by the permission of the opposite party, 
but as of right. HEERA LaLL ROOER v. 

PuRMEssuR Roger, is W.R. 401. 

ill)—Right of way—Use of pathway for ovst 
twelve years—Right to the path as against 
owner, —Defendant was occupying a certain 
plot of ground where he had his house and was 
using the pathway in dispute to proceed to his 
house without any opposition on the plaintiff’s 
part; that pathway was also the oolv mode of 
access which he had to his house. The lower 
Courts had found that previous,to the defend¬ 
ant’s occupation of the plot it was oooupied 
by other persons who as a fact were using the 
same pathway for over twenty years anteoedeni' 
ly to the defendant. Held on these facts, that 
the defendant had a right of way along the 
pathway in question as against the owner. 

Mohim Chunder Chuokerbutty V, 
Chundee Churn Gooho, 10 W.R. 182. 

[4ppr,, 11 W.R. 522.) 

ilQ)—Easeynent—Right of way — User— Act 
IX of 1871.—Where a person sues to establish 
a right of way, he must prove not only user for 
a period of 20 years, but also that the user was 
within two years next before the institution of 
the suit. GOPBE CHUND SetiA v. BHOO- 
BUN MOHUN SEN, 23 W.R. 401. [R., 7 0. 

132 = 9 C.L.R. 281.] 


(12-a)— Easement—User—Prescription —Act 
IX of 1871 (Limifafion), s. 27.—Where the 
owner of a dominant tenement, with the inten¬ 
tion of preventing the use of a way, creates an 
obstruction of a permanent nature rendering 
such use impossible, the way cannot be said, 
during the oontinuanoe of the obstruotion, to 
have been “openly enjoyed” within the mean¬ 
ing of Iho section. SHAM CHURN AUDDY v, 

Tariney Churn Banerjbb, i C. 422=28 
W.R. 228. 


{13)-Limifafion Act (XV of 1877), s. 26— 
Acquisifton of easement under—Knowledge of 
servient owtier—English law different^—K right 
of way or other easement is not acquired under 
3. 26 of the Limitation Aot, nooessarily with 
the knowledge of the servient owner. In this 
respoot there is a differenoe between the Indian 
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and the English law. ARZAN v. Rakhal 
Ohunder Roy Chowdhry. 10 C. 214. (R., 

25 M. 457, 8 C.W.N. 425 = 31 C. 503. P.C.] 

(14 )—Indian Limitation Act, s. 26—Special 
damage^Public and private rights of way. — 
The distinctioD between public ways and 
private ways is important, because the reme¬ 
dies for obstruction to them are not the same. 
The acquisition of a private right of*way by 
prescription is in Burma determinable by 
reference to s. 26 of the Indian Limitation Act. 
To acquire such right there must have been a 
peaceable and open enjoyment of the way bv 
the person who claims it as an easement and 
as of right without interruption and for twenty 
years up to some date within two years of any 
suit brought to contest the claim. A person 
to whose property the direct route is by a 
public path has a sufficient interest to enable 
him to bring a civil suit to have an obstruction 
to the path removed. No one can sue for the 
removal of an obstruction to a public way or for 
interference with it unless he can show that he 
has sustained or sustains special injury by 
reason of the obstrucHon or interference. 

Maung Tea Zan v. u 3an Win, 2 L.B R. 
134, (15 C. 460, 6 G.L.R. 282, 22 C. 551. i?.) 
[ii.,4 L.B.R. 246.] 

{^5)^Rigkt of private way. Suit for—Special 
damage, proof of, whether necessary .—In a suit 
where a right of way is claimed which is not a 
right of way by the public but a private right of 
way, and an easement of right by prescription, 
libe question as to whether or not there has 
been proof of special damage is immaterial. 

Baij Nath Sinqhv. tetai Chowdhry, 6 

C.W.N. 197. 


(16) —iJoUfi, Obstruction of—Special damage, 
factsto establish—Transfer of case—Court fan 
wp in a marked manner to do justice— Case 
sent to another Court on remand- —Where the 
road, which the defendant is said to have ob¬ 
structed, is a road leading from the plaintiSs 
village to their fields, andalso to the public bazar 
and ghat, and there was no other convenient 
road for them to use : Held, that the facts are 
sufficient under the law to constitute specia 
damage and to entitle the plaintiffs to a decree. 
(22 C. 551, F.) Where a Court failed m a 
marked manner to do proper justice between 
the parties, the High Court in remanding the 
case directed that it should be heard by another 
Court. GOPAD GhANDRA NASKAB v. Gada- 
DHAR MONDAD, 1 Ind, Gas. 110. 

(17) — Right of way by sufferance.-—A. right o 
way over another’s land by sufferance cann 
create a permanent riehb in his 

AshOTOSH OHUCKERBUTTY V. TBETOO HO 

I>Ar, W,r. 1864, 293. [R , 4 M L J. 19^ J 

^l^)-Specific Relief Act, s. 
properij/. -A right of way is not 
property within the meaning of s. ^ 

Specific Relief Act. 1877 . M:aNGADD^S . 

JeWanram, 1 Bora. L.R. 167='23 B. 673. 


, (rn-Crim.Pro.Gode, Gh. XX, 

<0 public thoroughfares, and not to pmvate roaas 
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— Owner of land suffering neighbour's cows to 
pasture — Easement, if created —S. 311 of the 
Grim Pro. Code, and the other sections of Ch. 
XX of the Code refer to public thoroughfares, 
an i cannot apply to private roads over which a 
right of way may have been established. It 
cannot be contended that, because an owner of 
a patch of wa-«te land between a village and the 
public road allows his neighbour’s cows to stray 
over it on their way to pasture, he thereby 
creates over such land a right of easement 
having the practical effeob of depriving it of all 
value by rendering it-? cultivation impossible. 

Geroo Churn Goon v. Gunga Gobind 
CHXTTER.JEE 8 W R. 268. 


(20) —User of right of way prior to partition 
—No evidence of subsequent right of way 
over land falling to another's share on partition. 
—The lower Court was held to be wrong in 
having considered that anything which took 
place before the partition was evidence of the 
plaintiff’s right of way over lands which became 
'.hose of the defendant by virtue of that parti¬ 
tion. Because the lower Court had based its 
judgment mainly on consideration of the leng> 
tbened user, which it thought bad taken place 
before the partition, the High Court reversed 
the decision and remanded the case for retrial, 
observing that, although user before the 
partition must not. betaken into consideration 
in the decision, yet, any user which may have 
i-aken place since the partition as of right by 
the plaintiff and his family would be good evi- 
dpnee, as far as it could be of such a right 
having been given to him by the defendant. 

Obhoy Churn Dutt v. Nobin Chunder 
DUTT, 10 W.R, 298. 

{ 21 )—Right of way —User.—The mere use of 
the word “ formerly ” with respect to the enjoy¬ 
ment of a right, without any expression to 
indicate the length of time for which the right 
had been exercis-'d is insufficient to prove 
legally a right of user. So, the finding that a 
right of wav bad been “formerly” exercised 
is not a sufficient finding to indicate the length 

of time for which the right had been exercised 

and is therefore insufficient for proving aright 

of user. Krishna Ch.andra Chukerbutty 
V Krishna Chandra banik, 3 B.L.R. A.C. 
211. )2 B.L.R. A.C . 323, 11 W R. 285, D.; 

7 W R. 1, 9 W.R. 91, R.) 


( 22 )-Act IX of 1871, s. 27—Right of way— 
Contract—User—Proof.—Uset for twenty years 
need not be proved, under 6. 27, Act IX of 
1871 bv a person who claims under a contract 
fhe reopening of a way. KADDARAM DhUR V. 

^OOGUI. KiLobe SURMAH, 23 W.R 290. 


{ 2 ^\~-Riqht of wiv — U>p of woy during partu 
liar season ev-^ry year. There is roihing to 
revent the crea ion of such a right- oT way as 
ould merely consist in the right of passing 
ver pir.icular linds of another at particular 
-asor^^s of the ye^r. Such right can be acquir- 
1 bv use of the way f r a number of years at a 
irtioular season. OOMUR SHAH v. RUMZAN 

u To W.R. 363. [R.. u W.R. 199.] 
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{2^)~~Easevient—Pathway over waste l.yid— 

night of user .—A right of user over a pathwav 
can be establiabed even where that path passes 
over waste land, and a temporary interruption 
iho rainy season does not affect the right. 

SHAIKH Mahomed ansur v. Shaikh Sefa- 

toollah, 22 W.R. 340. 

(25 )-Suit for right of way ~Necessity of proof 

as to particular right of way claimed.~Jn this 

suit brought by the plaintiff for the right of way 
by a particular road, the defendant denied the 
right, stating that there were two other roads 
over defendant’s land by which plaintiff had 
convenience and permission to pass. The first 
Court found that the plaintiff’s right of way 
for the particular road claimed was proved. The 

question, held that, as defendant gave plaintiff 
the option of passing by two other lines of road, 
the plaintiff could not have a decree for the 
particular right of way in question. The High 
Court Aew that the lower appellate Court was 
wrong and it should have found specifically 

whether the plaintiff had the particular right 
of way claimed by him or not, and if plaintiff 
had such a right it should have been decreed 
w him. Goluk Ghunder CHOWDHRY V. 

tarinee Churn Chuckerbutty. 4 w r 

^9* 3 B L.R. App, 118.] 


{2^)-Easement acquisition of, by time and 
user-Rightof way, not affected by existence of 
another pathway. the lower Courts in 

this case had found that plaintiff had exercised 
the right of way claimed by him from time 
immemorial, that defendant could not interfere 
with such right and that, consequently, the 
wall of the defendant sought to be removed by 
the plaintiff must be removed. On special 
appeal, defendant urged that user on sufferance 

“T/’ 7 length of time, grows into a 
right. And moreover there was another path¬ 
way by which access to the main road was 
possible from plaintiff’s house. The High 
Court, however, held that, where time and user 
together have created in the plaintiff a right 
Of easomont over the property of the defendant, 
the latter could not. however inoonvenient the 
exercise of such right may bo to him. put an 
end to It, nor can the fact of there being a 
pathway in any other place affect the right of 
way which has accrued to the plaintiff over the 
property of defendant. SHAM HauDEE v 
FUKEER CHUND BAGDEE, 6 W.R. 222. 


{21}—Easement— Pathwiy— Another p. 
y^ay in existence—Right of user.—The rigb 

nser of a pathway is not affected by the ex 
enoe of another pathway, by which access r 
be gam^ to the same premises. MOKOON 
NATH BHADOORY V.SHIB OHUNDER ' 
DOORY, 22 W.R. 302. 


(28 )—of way for particular purpose— 
^^fo/wser—Where aright of way fora 
particular purpose is proved, the number of 

occasions on which it may bo enjoyed need not 

number of occasions on 
Which it can be shown to have been exercised * 
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it is exerciseable at all convenient times for 
the particular purpose. GOPAL CHUNDER 

Mukerjefj v, JuddooLvll MULLICK 9 

C. 778. [Affirmed, 13 0. 136, P.O.] ’ 


(•iQl—Suif for declxration of right ofwavover 
land of another by particular roufe—Onus.— 
In a suit for a declaration of a right of way 

over certain lands, the property of the defend¬ 
ants, the plaintiffs claiming to have that right 
by a particular line, held that tho plaintiffs 
must prove the right set up by them. Mere 
proof of a right to pass over the land without 
proving the particular route will not entitle 
tho plaintiffs t) adecree. RADHANaTH SUG- 
RACHARJIv BudONATH SEAL KABIRAJ. 8 
B L.R. App. 118. (4 W.R. 49, F.) 

iZO)-Easement—Right of way-Right to 

puss from one point to another,—K any person 
has a right of way from one place to another 
ever a particular line, if he and his ancestors 

have been accustomed to use that way for a 
long time, he has a right to go over it and can¬ 
not be compelled to use a different and su6afi- 
tutedviny. But whore the right is simply to 
pass from a point A on the north to point B on 
the south, the pathway between these two 
points must be kept open and the party desir¬ 
ing to exercise bis rights cannot claim to pass 
in a particular tortuous and indirect course 
between tho two points. SYBD HAMID HqS* 
SEIN V. Gervain. 15 W.R. 496. [R., 14 G. 

WN. 15.] 

Easement—Right of way-Rights of 
purchaser. The purchaser of a house acquires 
the right to the use of the way which has beeo 
enjoyed with the house by the person who sold 
it, where the right claimed is not merely a right 
to what is called away of necesssity, but a 
particular right of way over a defined path. 
NUBEEN CHUNDER BuLLUB V. BHOOBUN 
CHUNDER MUNDUL. 15 W.R. 526, 

(32) -^Thoroughfare—Right of xoay—}t1arriaQe 

processions — Evi ience, —A general right of 
thoroughfare includes a right to take a marriage 
or other proco'^siou unless the original grant, 
when made, was in such restricted and limited 
a form as to exclude all processions whether on 
foot or not. The mere fact of processions not 
having passed for a number of years would not, 
of itself, be sufficient or conclusive to prove 
that the original grant contained a restriction 
that no processions even on foot should pass 
over this way. Raj MANICK SINQH v. RuT* 

TEN M.\nick Bose, is W.R. 46. 


(33) —Rip/tf of way—Right to pass with 
processionst —A general right of way includes a 
right to pass with marriage and funeral proces¬ 
sions. Lokenath Gossamer v. Monmohun 
GOSSAMEE. 20 W.R 293. 

(34) —06sfrucfu)n—Fxsrciss of right, —K 

person who has a right of way cannot claim 
anything more than that the reasonable exercise 
of his right shall not be obstructed. It is only 
ownership of the land that carries with it the 
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ownership of everything usqu^ ai ccclum, 

Toolseeriony Debee v. Joqesh ghunder 
Shaha, 1 C L.R. 425. 

(35) —Boad —Right of user—Privite right. — 
Where there is a road, the privilege to use 
which is enjoyed only by one pircicuiar section 
of a comoaunity, it is ab-^urd to say that that 
road is a public oue. Ic is to all intents and 
purposes a private road, although the number 
of people who have the privileg > of uung it may 
be great. SHARI SOONDER BHUTTACHARJEE 

V, MONEE Ram Djss. 25 W R. 233. 

(36) —Right of waif -User — Ememmt—Act 
XIV of 1859.—A right of pissing freely over 
another’s land requires to be kept up by con* 
stant use ; if not exercised for a cousiierable 
period, e.g., 6 years, it cannot be re-established 
by suit. Haridas Nandi v. Jadunath 
Dutt, 5 B.L.R. App. 66 = 14 W R. 79. [fl., 
16 A. 390; D , 16 W.R. 277.] 

(37) —Joint family—Joint doorway—User — 
Easement — Obstruction. — Plaintiffs, as mem¬ 
bers of a joint family, filed this suit to enforce 
their right to a pathway through a door (which 
had been blocked up) leading to a joint Tba- 
koorbaree. The first Couco founJ that the 
obstruction took place nine years ago and heli 
that the plaintiff-j’ rights wore barred by 
acquiescence. On appeal, held that the plaintiffs 
were entitled to a decree. They did not claim 
a right of user. They complained of the ob* 
struction of a passage which belongol to them 
jointly with the defend ints. The non-user of 
a pathway either for nine years as stated by 
the defendants or for four years as admitted by 
the plaintiffs does nob necessarily constibuto an 
abandonment of any right which the plaintiffs 
may have possessed. CHUNDER KaNT CHOW. 
DHR7 V. NuND LADL CHOWDHRY, 15 W.R. 
277. (15 W.R. 295 & 402, 14 W.R. 79, D.) 

(38) —Right of way —New way substituted for 
old one—Consent — Non-user — Right of resump¬ 
tion,— a new way is substituted for an 
old one w;th the consent of the person en'itled, 
and the non-user of the original way is accom¬ 
panied by acts which warrant the G^urt in in¬ 
ferring an intention to release, the right of 
resumption is lost, and the non-user need 
Dot extend over any defined period, tt\J 
Behari ROY V. Tara Pershad Roy, 20 W. 

R. 188. 

{B9)—Closing right of way Substitution of 
Another way.—T^he owner of the land over 
which there is tight of way by an ancient 
pathway cannot, without the consent of the 
parties entitled to the right, substitute another 
path and shut up the ancieot pathwiy. 
Tarineechurn CHUCKBRBUTTY V. TARI- 
nbechurn OHUCKBRBUTTY, 1 lod. Ju**- 

s. 6. 

-Change of purpose for which the way 

The plaintiff and defendants were 

owners of adjacent fields ; and one m^de ot 
approaching the defendants’ field was by a 
which passed through plaintiS'a field. o 
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Right of Way— continued, 

defendants’ field was used for agricultural pur¬ 
poses, but lately they converted their field into 
a limber yard, and the dispuf-e bcoween the 
parties was whether the defend ints could claim 
to use the wiy for the new purpose- Held, that 
the defendants could, not by merely altering 
the dom nant heritage, substantively increase 
the easement. “ The use" must be the reason¬ 
able US3 for the purpose of the land in the 
oonlitiou in which it was while the user took 
place, so that if tho user is for a field devoted 
to agricultural purposes, the right cinaot be 
claimed for a timbor deoot into which the field 
was couverfed. Desai BhaoORAI v. CHUNI- 
LAD, 1 B. L R. 658 = 24 B. 188. 

ii\) -Lanilord and tenant—Dedication to 
public by ow'ier of land—Encroachment -Right 
of way — Eisenunt—Suit for injunction — Pre¬ 
sumption of covenant or grint. —The parties to 
the suit were occupiers of houses which stood 
opposite to each other iu a lane There was an 
open space in the lane on which a cross on a 
pefie.-^tal had stood for many years. The plaint¬ 
iff alleged that the said vacant space was 
originally used by the occupants of the plaint¬ 
iff’s house and the residouts in the said lane in 
common for purposes of recreation, except 
where the cross was erected, that, in addition to 
the general use of the said open space, he and 
his predecessors-in-title had enjoyed the use of 
the said open spice as a footway and a way for 
carriages and oiber vehicles to approach his 
house, and to stand and be able to turn there. 
The plaintiff complained that the defendant 
had wrongfully removed the cross and enclosed 
the greater part of the open space by building 
walls thereon, and prayed for a declaration 
that be and the occupants of bis bouse were 
entitled to the uninterrupted use of the said 
space for purposes of recreation and as a foot¬ 
way and carnage way, and for an injunction. 
Iq his written statement, the defendant alleged 
that the wb de of the open space originally 
belonee i to a Portuguese confraternity who were 
the faz-jndars of the property bo'hof the plaint¬ 
iff and of the defendant, and who erected the 
cross for purposes of worship, and that the 
same was removed, the Portuguese having left 
the locality. He denied the allegations in the 
plaint in respect of the use of the lane as a 
place for recreation, and as a footway or 
carriage wiy. anl pleaded that the part of the 
open space which he had enclosed belonged to 
him, the religious confraternity having sold 
the same to him in 1837. Held that the evi¬ 
dence adduced in the case was insufficient to 
establish that the open space in dispute was 
dedicated to tho public. H.ld also that the 
Cmrt would be justified iu presuming and 
ought to presume, a covenant on the part of 
the fazendari owners to keep the lane including 
the upper end of it open for the use of the owners 
of the bouses abutting upon it. Such a covenant 
should be presumed equally in the case of a 
lind-owner granting land for building purposes 
to fazendari tenants on a perpetual tenure at 
a quit-rent, and in the case of ona selling land 
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—otHTand out for building purposes. RaNCHOR* 
DASS ANTHA BHAI V. Maneklal GORDHAN* 
DABS. 17 B. 648. 


lease, and, in the other case, arises as incident 
to the reservation. WUTZLER v. ShAUPB 
15 A. 270 = A.W.N. 1893. 151. 


( 42 )— Public 'path, when dedication of, to he 
presumed-^Right of one sect to inJce their idol 
in procession, —The plaintiffs. Vellalars, sued 
for a declaration that the defendants, Kaikka^ 
lars (weavers) were not entitled to carry their 
idol in procession along a certain path. It was 
found that the path was used by all members 
of the public, including the Kaikkalars, who 
desired to use it, without any objection or in¬ 
terruption of any kind. There was no evidence 
as to the origin of the user or that the dedica¬ 
tion by the as found was subject to 

any conditions. Held, that the Kaikkalars 
had the same right to conduct religious proces¬ 
sions as the Vellalars, as the street was a pub¬ 
lic path. (26M. 376, 30 M. 185.P.C.. F.-, 26 M. 
655, D.) Continued user of a way by the pub¬ 
lic, raises a presumption that the way belongs 
to the public, that it has been dedicated by the 
owner for the public use for which it has been 
used. It does not lie upon the public to show 
by what particular owner the road has been 
dedicated. Mannada MUDALTv. NALLYA 
GOUNDAN, 6 M.L.T. 285 = 19 M L J. 467 = 32 
M. 827 = 4 Ind. Ca8.870. [R., 20 M.L. J. 884 

= 9 M.L.T. 44 = 6 Ind. Cas. 176; D., 8 Ind. 
Oas. 682.] 

{iS)^Right of way^Easement of necessity — 
Evidence Act, s, IH—Failure to produce iiile- 
deed — Presumption—Way as easement of neces¬ 
sity, what is—Bow it arises as an incident of 
property —When two adjoining compounds 
belonged to one individual, the resident of one 
was using a way over the compound of the other, 
for access to a well, but subsequently, the first 
compound being purchased by the plaintiff and 
the second by the defendant, the latter obstructed 
the former from using the way and the plaintiff 
sued for a declaration of his right, held that the 
plaintiff was not entitled to any right of way 
over defendant's land either as an easement 
of necessity or otherwise, because there was 
another and a public way to the well, although 
it was less convenient and more expensive. (8 
C. 956. Cons : 7 A. 240, R.) [R..16 0.PLR. 

166 ; F., 28 M. 495 = 16 M.L J. 255.] When a 
person claiming a way refuses to put in evidence 
the conveyance to him, the Court may act on 
the principle of ill. (g) to s. 114 of Aot I 
of 1872, and presume that evidence which 
could have been and was not produced, would 
have been, had it been produced, unfavorable to 
him. A right of way arising on a grant or 
lease of land as an easement of necessitv, is a 
way which in law is necessarily implied to be 
granted, or reserved on the severance of land 
when the property, whether it be land simply 
or land with a building upon it, granted or 
leased, or the property reserved out of a grant 
or lease cannot bo enjoyed by a way over the 
land of the grantee or lessee in the one esse, or 
over the land of the grantor or lessor in the 
other. A way of necessity would in the former 
oase neoeasarily pass as incident to the grant or 


Easement-Right of way--Purckase of 
land adjoining purchaser's fund— Way of access 
— Way of necessity—Sale-deed, construction of 

—Circumstances existing at time of sale. _ A 

person purchasing a plot adjoining his own land 
and having access to the plot through hie land, 
cannot acquire a way of necessity over his ven¬ 
dor’s land of which the plot formed a part. 
The fact that if the plot had been sold to a 
third person, he would have acquired a way of 
necessity, does not affect the question. .Where 
a portion of an estate is sold, a right of way 
leading to such portion may be created by the 
use of general words, provided that the circum¬ 
stances existing at the time of the sale were 
such as to justify the belief that such was the 
intention of the parties. In this oase, the words 
used were sarva hakk wa samhandha'" which, 
in themselves, apart from the ciroumstanoes at 
the time of the sale, do not specify a right of 
way over the vendor’s property as conveyed 
along with the portion of land sold. But, if it 
were found that there was an old path leading 
across C to B (the plot sold), and that the pur¬ 
poses for which the plot was sold and the con¬ 
duct of the parties were such as to justify the 
inference that bv the use of the words **hakk wa 
saynbandha," “ rights and accompaniments ’* 
it was the intention to oonvey the right to use 
the path, it would be open to the Judge to find 
as a fact that such was the intention. In the 
case of a olaim to a right of way. the question 
of convenience can be legitimately considered. 

Municipality of the City of Poona v. 
Vaman Rajaram Gholap, 19 B. 797. [Not 
F., 28 M. 495; R., 16 C. P.L.R. 166.] 

(45)— Right of way—Partition. —The fact of 
the public having a right of way over property 
sought to be divided is not a reason in law 
against such division. Ram PershaD NARAIN 

Tewaree V. The Court op Wards, 21 
W.R. 152. 

Infringement of — Street—Occupant of 
the street—Right to sue, —Where the occupants 
of a street are shown to have a right of passing 
over the street way. every occupant of the street 
entitled to the right of way can sue for an 
infringement of it just as ho was solely entitled 

to it. Naran v. Lallubhai. 2 Bom, L.R. 
116. 

(47)— Bailway—Acquisition of land —Right 
of way—Representation ami condwef of Railway 
Company—Act VI of 1867. s. 8.-Where a Rail¬ 
way Company, with the assistance of Govern¬ 
ment, acquired certain land under the provisions 
of Aot VI of 1857, the land vested in the Com¬ 
pany absolutely and free from every right or 
interest therein, of whatever description, pos¬ 
sessed by the former proprietors or by other 
nersons, All rights before existing cease npon 
the acquisition. No right of way can after¬ 
wards arise or be oontinued merely beoaose 
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there remained no mode of access to the land 
otherwise than by crossing the line. The 
express provisions of the law are not consistent 
with the existence of such a right. But if the 
Railway Company have, by their representa- 
tions and oonduot, laid themselves under legal 
obligation to provide a road or crossing, then 
such obligation may be enforced, COLLECTOR 
OF THE 24-PERGUNNAHS V. NOBIN CHUN- 

DER Chose, 3 W.R. 27. [D.,4 w.R. 83; R., 

2i B. 600«] 

^ HB)-^Exchange of land—Release of rights a,nd 
Xfiterests in land exchanged—Right of way over 
land not lost> —PlaintifE instituted this suit for 
the opening of a certain road. Defendant 
pleaded that, by a certain exchange of land 
between the parties the plaint<meutioned land 
came into defendant’s possession, that there 
was a distinct agreement that the plaintiff 
Bhould relinquish all right in the transferred 
land and that consequently his claim to open a 
road over such land could not be admitted* The 
lower appellate Court held that the plaintiff did 
not prove his claim in respect of the roads that 
he sued for. The main oonten ion of the 
defendant on second appeal was that in the 
papers of the land exchanged, there was a 
remark that the party exchanging gave up all 
rights and interests in the laud exchanged, and 
that, by such remark the party compensated, 
lost all right of way. The High Court however 
held that the words relied on by the appellant 
were general and such as did not waive previous 
rights of road over the lands. KalbE KISHORE 

Roy v. Deen Dyal Singh, 4 W.R. 83. 

(49)— Easement—Imposing a greater burden 
Ort the servient tenement. —The defendant set up 
a cotton press upon a survey number which was 
used before for agricultural purposes only* and 
wished to use the previously existing right of 
way through the adjoining field of the plaintiff 
for the purposes of the press : Held, that the 
teat to be applied in cases like these was to see 
whether any additional burde" bad been or 
Would be imposed on the servient heritage of 
the plaintiff by the use made or sought to be 
ruade of the way by the defendant \ and that 
S' 13 of the Easements Act governed the present 
case. Held, further, that the fact that the Land 
Revenue Code allowed agricultural lands to be 
Used for other than agricultural purposes, did 
not permit of a right of way being used for all 
purposes allowed by the Land Revenue Code. 
Jesang V. Whittle, 1 Bom. L- R. 37=23 
B. 593. 

{bO) ^'^fongful of dominant tene- 

^nt, effect of—Cessation of tiser of way.— 
Where the defendant wrongfully took possession 
cf the dominant tenement and the plaintiff 
ceased to use the way. which led to it over the 
defendant’s land, it cannot be eaid that, during 
the period of dispossession (a period of more 
than three years), the plaintiff had an 
peaceable and uninterrupted, enjoyment ol tbe 
^ay as of right, or that the defendant suffere t 
auch an enjoyment, although there was no at- 
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tempt to exercise it. JANHAVI ChOWDHURANI 
^C^W^N^eiO CHOWDHURANI, 26 C. 393 

-Right of way—Cause of action.—In a 
suit to remove certain bunds by which an exist* 
ing channel bet-.veen the plaintiff’s and defend¬ 
ant’s tank? was obstructed. the plaintiff has a 
good cause of action if he has by long user 
acquired a right of access to his tank and 
granary for himself and those who come by 
that passage to remove the rice which he has to 
sell, and if the defendants have obstructed that 
passage so as to prevent access to the tank. 
KALEE -MOHUN MUNDUL V. NOBIN CHUN- 
DER MOOKERJEE, 25 W.R. 225. 

Long silence as to obstruction—Acquiescence 
—See ACQUIESCENCE, 1 B.L.R.A.C, 213* 
10 W.R. 316. 

Settlement Officer’s jurisdiction to decide 

Civil disputes between landlord and tenant_ 

Ben. act VIII op 1885, ch. X, 4 C. W 
N. 127, 

Settlement Officer’s jurisdiction—Dispute as 
to right of way—See BEN. ACT VIII OP 1885 
ch. X, 27 C. 364. 

See Bur. ACT V OF 1880. L.B.R. (1872— 
1892), 550. 

See AWARD, 5 C.L.R. 339. 

See Burden of Proof—Easements, 2 

C.L.R. 555. 

Right of way is immoveable property— See 
CiV. PRO. Code, 1908. O. II. rr. 4. 5, a. 115, 
13 C.W.N. 451 = 9 C.L.J. 336 = 4 Ind. Cas. 
116. 

Easement—Interference with private right 
of Wiv actionable without special damage— See 

DECREE—Decree, Construction of, 9 a. 
434 = 7 A.W.N. 82. 

Decision against mortgagor in posaesuon — 
Mortgagee not estopped -See ESTOPPEL— 
ESTOPPEL BY JUDGMENT, 4 C. 692. 

See injunction—SPECIAL CASES, 9 B.L. 

R. 328 = 18 W.R. 379, 10 B. 390. 

Right of way—Suit for removal of obstruc¬ 
tion—Limitation.—See LIMITATION ACT, 
1908, ss. 23. 26, arts. 37, 144, 2 Ind- Cas. 410, 

Basement—Limitation Act 1877, s. 26 — 
User as a right of way up the ladder, one end 
of which rests on the property of another and 
along the platform which overhangs it— See 
POSSESSION—adverse POSSESSION. 68 P.R. 

1899 = 5 P.L.R.1900, Notes of judgment. 

See RES JUDICATA—PARTIES, 59 P.R. 
1879. 

Right, Title and Interest. 

Pro. Code. Act VIH of Right, 

title and interest of juigment-debtor — Construe- 
tion. —In all cases where the right, title and in¬ 
terest of the judgment-debtor in certain property 
is purchased in Court-auction in execution of 
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decree, the question wh;%t interest has been 
purchased must be determine! by \vh>it, under 
the circumstances, the purchaser understood 
to have bought. And this is a q le^tion of mixed 
law and fact. ABDUL AYIZ KHANv. APPAY\- 
SAMI NAIKER. 8C.W.N 186. P.C.^31 I.A. 
1 = 27 M. 131 = 6 Bom. L.R. 7 = 8 Sar. 368 (17 
LA. 11, 14 I.A. 77. Ul.A. 84, R i \R.,6 
C.L.J, 490 ] 

5eeCiv. Pro. Code, i90S. s 65, 0. XXI, 
r. 94. 25 M. 454. 

Right, title and interest of judgment-debtor, 
attachment of — Claim—Proper O'-der —See 
Claim to Property attached 4 B. L R 
F. B, 175=13 W. R P. B 63. 

Attachment of—Possession—Right to have 
property released— See CLAIM TO PROPERTY, 
ATTACHED . 2 Ind. Jur. N S. 339 

See Hindu Law-alienation, 12 c. L. R. 
104. 

See Hindu law—Debts, i2 c.l.R. 169, 
P.C.=6 M. 1 = 9 I.A. 128, 3 Born L R. 3i2. 

Of judgmen-debtor—Sale of - Parties - See 
Hindu LAW—Joint FAMILY, n C.L.R. 263 

Description of property sold as-Of judgment- 
debtor—See HINDU Law-t-Joint Family, 17 
C- 584, P.C.= 17 I. A. 11. 

Sale of, of judgment-debtor — See Hindu 
Law—JOINT P’AMILY, 7 C, L. R. 4G5. 

Sale in execution of—Of member—Power of 
remaining co-parcener to ratify sale—Eflect of 
ratification—Gift of his share in property sold 
by remaining co-parcener in favour of another 
member of family—Suit by purchaser for gene¬ 
ral partition, if necG'-sary—Right of donee to 
recover portion gif ed —See HINDU LAW- 
Joint Family, is M. L. J. 477. 

See Hindu Law—Joint Family, 18 B. 147. 

Execution sale of-Of Mortgagor or his heir, 
what passes at-See MORTGAGE -SALE OF 
MORTGAGED PROPERTY. 6 B. 8. 

See SALE S xLE FOR Arrears of rent — 
Under tenures and portions of, sales 

OF. 3C.L R. 561, P. C. = 6l A. 47.3 

See SALE — SALE IN EXECUTION OF 
decree -decrees AGAINST REPRESENTA¬ 
TIVES, 2 Hay 8. 

Decree against father— Sale of “— ” of father 
in family lands — Evidence—Service vatan 
lands-Fraud—See SALE—Sale in EXECU¬ 
TION OP DECREE-JOINT PROPERTY,SALE 
OP, 15 B. 13. 

Of judgment-debtor-See SALE—SALE IN 
EXECUTION OF DECREE—Joint Property, 
SALE op. 9 C.L.R. 360. 

See Vendor and Purchaser—Posses¬ 
sion, 6B. 193 (F.B.). 

Right to appear. 

See Legal Practitioners-Pleader. 

See Legal Praotitionebs -advocate, 
13 W.R. 60. 


Right to begin. 

(1) —Gcncrnf rule —The rule is that the party 
bolding the affirmative has the right to begin 
at the hearing before the High Court. Lall 
MOHUN Mulliokv. Pbaryohand Mittba, 
1 Ind Jur. N S. 383. 

(2) —Practice^Suits under Ciu. Pro, Code, 
1859. — It was held under the Civ. Fro. 
Code of 1869 that the common Law praciice 
in respect of the right to begin ought to 
prevail iu cisos under thit Aot, that prac¬ 
tice having been followed up to that time, 
and the Procedure Code m\king no distinc¬ 
tion between suits in the ruture of Common 
L iw actions and those in the nature of equity 
suits. Rungunmoney DOSSEE V. BRIJO 
Lall Dey, Cor., 25. 

(3) -Ciu. Pro. Code, 1877, s. 179-Suif for 
partition. —In a suit for partition of certain pro¬ 
perties and trading business, alleged to be the 
joint property of the plaintiff and the defend¬ 
ants, ibe latter admitted that there had been a 
nucleus of joint property, but alleged that the 
greater portion of the properties claimed to be 
joint were their self-acquired properties. Held 
that the plaintiff bad the right to b^gin, unless 
the defendants admitted all the allegations or 
ait the material allegations in the plaint. 
AGHORE NaUTH NEOGHY V. PREM OHUND 

Neoghy, 7 C.L.R 274. 

(4) —Practice —A ppeal '-Re$pondenl denying 
right of appeal. —Where the respmdent denies 
the right of appeal in a case, and this prelimi¬ 
nary objection is set down for argument, the 
aopellant has the right to begin. RUSTOMJEB 
Burgorji V. KESSOWJI NAIK, B B 287. 

(5) —Oit’. Pro. Cede., 1882, s. G2^~Appliea- 
tioyifor review—Notice to show cause—Right to 
begin. —The party opposing an application for 
review of judgment has the right to begin, 
where a notice to show cause why the applica¬ 
tion should not be granted has been issued to 
him GHANSHAM SINGH v. LAL SINQH, 9 A. 
61. F.B. 

(6) —Preliminary issue — Bearing^Right to 
begin. —When a case is argued on a preliminary 
issue, the party by whom the issue is raised 
has the right to begin. FATMAB.AI v. AISHA- 
lUI. 12 B. 454. 

Right to begin—Burden of Proof—Irregula¬ 
rity not affeo'ing merits —Powers of Appellate 
Court —See APPELLATE COURT — MISCEL¬ 
LANEOUS. 3 A. 824 = 1 A.W.N, 86. 

See Burden OP Proof-Claim to Pro¬ 
perty attached, 2 B.L.R. F.B. 91 = 11 W. 
R. F.B. 8. 

Right to sue. 

See Right of Suit. 

Right to Use of Water. 

See Easement. 

See Easements act, 189*2. 

See Prescription—Easements. 

See Riparian Proprietors. 

Ses Water course. 
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Right to use of Water — continued. 

(1) ^Surplus W'7(er of tank —Channel — Eab''- 

right of easement- may be acquired in 
the surplus water of a tank flowing through a 
defined channel, whether natural or artificial. 
RaYAPPAN V. VlRABHADRA, 7 M. 530- [R., 

14 G.P.LR 145, 11 C. W.N. 85 = 4 C.L.J. 
370.] 

(2) — Right to lake water from common cnnal, 
established usage regarding ^Additional w iter 
not lobe tiken to the injurg of neighbours .— 
According lo law, the right to take water is 
governed by established uses and no man cau 
open a new conduit to take additional wa’.er to 
the injury of his neighbours. The proper issue 
in the present case was not, as framed by ths 
lower appellate Court, whether the disputed 
water-course should be called a bagla or a karba 
but whether the defendant had an old-estab¬ 
lished right to the use of the water course or not. 
Both baglns and karbas were private water* 
courses by which water was taken from the 
common canal. The case was, in the result, 
remanded to the lower appellate Court to be 
tried on the above proper issue whether or not 
defendant had an established right by user of 
the disputed water course. ATHUR ALI KHAN 

V. Sekunder ah Khan, 4 W.R, 28. 

(3) — Right of water—Irrigation by tapping 
another's canal. —A person has no right to 
abstract water for his own land from a canal 
belonging to another, unless by grant or pce- 
scripticn. RUN BAHADOOR v. POODHEE ROY, 

W. R. 1864, 319. 

(i)~Riparian owner—Right to deal with 
stream—Extent of right. —A riparian proprietor 
may deal with the stream as freely as with any 
other portion of his land, provided only that he 
must not, by so doing, sensibly disturb the 
natural conditions of the scream as it exists 
within the limits of other proprietors, whether 
above or below or on the oppo^^ite side. SHEIKH 
MonOOUR HOOSSEIN V. K4NHYA LAL. 3 W. 

R. 218. [R., 11 C.W.N. 85 = 4 C.L.J. 370.] 

(5) ^Water-course artificially constructed, not 

subject to rule of riparian proprietorship. 
Riparian proprietors have a right to the use of 
the water of a natural water course under 
certain restrictions. But these rights have no 
application to a water-course artificially con¬ 
structed, and the mere fact of riparian proprie¬ 
torship gives no rights whatever over such a 
stream BHOOP NABAIN SINGH v. KaZEE 
SYDD KERAUUT ALI, 6 W.R. 99. [F., 14 W. 

R. 349.] 

(6) —Riparian ownership^Proprietorship of 
tidal unnavigable stream-Obstruction to stream 
—Easement.—The plaintifi wbo was the pro¬ 
prietor of lands and premises on one side of a 
tidal, but unnavigable Kbal, the proprietorship 
of which was vested in the Government, sue! 
the defendant the proprietor of lands on the 
Other side, for the removal of a wall which the 
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latter had constructed and which encroached 
upon the stream, on the ground that damage 
might result to his lands and premises by 
reason of such encroachment upon the stream. 
It was not shown that the flosv of the stream 
bad been sensibly altered, or that the plaintiff 
had a right or easement to have the waterflow 
in its accustonifd manner. Held, reversing 
the decision of the High Court, that the suit 
would not lie. the encroachment having been 
on the soil of the Government without any sen¬ 
sible injury to the plainiiS {Bichett v. Morris, 
L.R. i H L. Scotch App. 47, D.) Kali Kis- 
SEN Tagore v. Jauoo Lal Mallkjk, 5 C. 
L.R. 97, P C. = 6 I.A. 190 = 4 Sar- 61. 

(7)— Water-course—Right to use of water — 
Origin. —The proprietor of a pyne has a right 
to allow or not to allow the use of water 
flowing through it to other persons accept 
whore they have also acharly defined right 
to control the water arid convert it to 
their own use. It will not do to ?ay that 
“all along” or “for a long time,” such 
persons have been accustomed to use the 
water. It must be clearly found that the 
right originated in some grant or some valid 
contract, or that the right bad been exercised 
for so long a period that such title may be pre¬ 
sumed. Maharanee Indurjeet kooer 
V. LUCHMEE Kooer, 14 W.R. 349. 

(%)—Right of drainage—Easement. —A per¬ 
son may h-ive a right to have the water falling 
on his lauds in a higher level run off from it 
over his neighbour’s land in a lower level, 
KOPIL POOREE V. MANICK SaHOO, 20 W R 
287. [Re/, on, J 2 C. 3-23.] 

i9)— Easement—Right to drainage of surplus 
surface water.—The owner of high land in 
India has an inherent right to drain ofi its 
surplus surface water through the adjacent 
power grounds. Where such owner of lower 
ground erects a dam interfering with the right 
to such drainage of surplus water, the owner 
of the superior land would not be entitled to 
have the whole dam rem oved, but only go much 
of it as might interfere with his right. ABDUL 
HAKIM V. GONESH DUTT, J2 C. 323. [R., X 

N.L.R. 182, 16 M.L J. 582 = 29 M. 539 = X M 
L.T. 333.] 

(10)—Easement—Natural course—Right to 
stop flow of water by embankment —Where 
water flows in a defined channel through one’s 
land from the land of another, the former 
cannot, by an embankment placed across it, 
stop the flow lower down to the land of a third 
person, unless he can make out some special 
right to do so. He can only make a reasonable 
use of the water as it passes. The onward flow 
of wafer is a natural incident to the land in 

the condition in wbi.-h it is. B.4BOO Chumroo 

SINGH V, MULLIK KHYRUT AHMED 18 W R 
525. [R., 11 C.W.N. 85=. 4 G-L.J. 370.] 

{U)—Natural river—Right to erect bund— 
User-Onus of proof.—Where a bund is erected 
10 a natural flowing river, and it is alleged bv 
the plaintiff and admitted by the defendant 



1979 


1980 


THE ALL INDIA DIGEST, 


Ri^ht to ubo of Water —coniinited. 


that it entirely cuts ofi the water from the 
plamtifl, it lies upon the defendant to prove his 
right to erect the bund. Heeranund SAHOO 

V. Mussamut Khubeeroonissa, 15 W R. 
516. 11 G.W.N. 85 = 4 G.L.J. 370.] 


W)-Tort—Deprivation of right to rise of 
water—Injury—Right to repair bund—Tender 
of another Cw/id.—Where, owing to a new bund 
raised by the defendant on low ground and the 
obstruction by defendant to plaintiffs repairing 
their old bund, there is deprivation of plaintiffs^ 
right to some rise of water which they previous* 
ly enjoyed, such deprivation is an injury 
Where the plaintiffs have a right to repair a 
certain bund for the purpose of securing a right 
to a rise of water, it is no answer to a claim of 
such right to say that the party can have 
another bund quite as good. Shunker Sahoo 

v. Gurbhoo Sahoo, la W.R. 216 . 


(13)— of irrigationSuit for removal 
of embankment obstructing right—Obstruction 
not proved-Mere denial of plaintiff's right, 
effect 0 /.—In a suit for damages and for the 
removal of an embankment newly erected by 
the defendant on bis own lands, on the ground 
that the embankment infringed the plaintiff's 
right of irrigation by a certain channel; held 
that, in order to entitle the plaintiff to a decree 
there must have been some infringement of his 
right by the defendant, and that, as all that 
the defendant, did was to question or deny 
the plaintiff’s right without in any way 
obstructing or interfering with it, the plaintiff 
was not entitled to a decree. Shama CHURN 

Oh^terjee v, Boidonath Banerjee. 

IIW.R. 2, 

ili)—Infringement of right-Action, when 
maintainable. —WhGte there has been an 
infringement of right, it is not necessary, to 
maintain an action, to show that there has 
been any subsequent injury ccnscquent upon 
such infringement. Ram Chand CHUCKER- 
BUTTJ V. NUDDIAR CHAND GHOSB. 23 
W.R, 230. 


(16) — Right of easemenf—Onus of proof.— 
Generally, where a plaintiff complains of the 
act of the defendant founded on an alleged 
right of easement, it would be for the defend¬ 
ant to prove that right existed. But, where 
a plaintiff alleges that subsequent to his pur* 
ohase of a tank, at a specified period, the defend¬ 
ants commenced to take water from the tank 
for their own purposes and bad opened a 
channel for the discharge of the water, and had 
thus asserted what was a new right, the onus 
is on the plaintiff to prove the assertion of the 
new right on the part of the defendants. 
BUNSHEBDHUR THAKOOR V. KHETTUR 
MONEB DEBIA, 11 W.R. 18. 

(161—Butwara—RipAfs reserved by agreement 
—Interference by co-sharers.—Where the par¬ 
ties have, by agreement in a butwara, restricted 
their rights by a condition that the plaintiff 
was to have full use of the water in a reservoir, 
the parties who obtained the lands lying 911 
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different sides of that reservoir are not at 
liberty to put up an embankment round it, 
and to diminish very materially the flow of 
water into it, thus rendering nearly or quite 
nugatory the rights reserved to the other 
co-sharers. GOUR SAHOY Singh v. SHEO 
S.AHOY SINGH, 15 W.R. 94. 


iill—Jijasement - Right to water— Right te 
erect bund —The fact that water which falls into 
one’s land is collected in a reservoir there and 
used to flow into the neighbour’s land cannot 
give the latter a prescriptive right to have the 
water flow from the reservoir into his land, so 
as to prevent the former from erecting on his 
own land a bund to prevent the water flowing 
into the neighbour’s land. BUNSEE SAHOO v 
Kalee Pershad, 13 W.R. 414. [D., 16 W.R. 
94, 18WR. 525.] 


(18) ~Riparian owners—Right of villagers 
whose lands about on a stream to conserve water 
by erecting a dam.—The plaintiffs and other oo- 
villagers (the riparian holders of the villages of 
Mitrapur and Bijoypur) whose lands abutted 
on a stream, are entitled by custom and im¬ 
memorial user, to the right to conserve water, 
for agricultural purposes, by building up a dam 
in the river, during the rainy season, and to 
allow the surplus water to run out by the sides 
of the dam. KaluR KhaBIR v. JANMEAH, 
29 C. 100. (24 C. 865, P.C., D.) [R., 35 0. 
851 : D., 11 G.W.N. 85 = 4 G.L.J. 370.] 

(19) Right of water — Troughs, —The owner 
of two properties may conduct the rain water 
falling on one property through troughs over a 
water course to the other property. RAM- 

RUTTUN NEOGEE v. PHOOL SINQH. W.R. 
1864, 147. 

(20) —License — Permissive use — Revocation — 
Use of water. —Where the plaintiff who enjoyed 
a permissive use of the water of the defendant’s 
tank, has not used it for the last 4 years from 
the date when it was further excavated, it may 
be taken that the permission was revoked. 

Gooroo Churn soor v. sreb Churn 

GHOSB, 18 W R. 303. 

(21) Water-course over another’s land, 
extent of right to discharge water through— 
Abandonment 0 /right.—Plaintiff alleged that 
the water of a oonsidcrable area of his land 
drained into a waier-course and used to find 
exit in a certain direction over the land of the 
defendant, but that the latter had erected a 
bund across the water-course whereby plaint- 
iff was injured, and he therefore prayed for 
a decree that the bund might be removed. 
Whether or not the water-course was a natural 
or an artificial one was not found, but in cither 
view of the case, the plaintiff’s suit was hold 
to fail, for it was found that the exercise of tho 
alleged right had been continually interrupted 
by ibe defendant. The lower appellate Court, 
therefore, might and ought to have inferred an 
abandonment of such right on tho part of the 
plaintiff. Plaintiff’s right to discharge tho 
water on bis laud through tbe water-oonrst 
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over the defendant’s land did not exist, and 
consequently no right could be made out on the 
part 0 £ the plaintiff to have the bund removed. 
KHiSTTURNATH GHOSE V. PROSUNNO GHOSE 
GOWALAH, 7 W.R, 498. [Cons., 12 W.R. 
519 ;i^., 12 C 323,] 


(22) — ^ater-U'ay, rigfit of user oj — Abandon¬ 
ment, —The rule that a “ prescriptive right 
when once acquired, is liable to be lost only 
by the operation of the law of limitation,” 
is subject to an exception, which is, where the 
right in question may have been abandoned. 
Where a person, after having allowed a khal 
(water-way) over which he had a right of way, 
to be filled up, and another to be dug up in its 
place without any objection, and having used 
the new water-way, for two years, subsequently 
sues for the use of the old water-way, he must, 
under the above circumstances, be deemed to 
have abondoned whatever right of user he 
might have had over it, JUGUTBUNDHOO 

Ohuckerbutty V. jagutChunderChow- 
DHRY, 12 W.R. 519. 

(23) —Right of raiyat under Government to 

su^cient water for irrigation—Opening of new 
irrigation channels^ whether Collector can sane- 
tion* —The diversion of water caused by the 
defendant’s opening a new irrigation channel, 
in pursuance of an order made by the Sub- 
Collector, caused a material diminution in the 
supply of water necessary for the cultivation of 
the plaintiff's lands Plaintiff, who sustained 
actual damage in consequence, was given a 
decree for damages, and an injunction was 
issued to the defendant to close the channel 
newly opened by him. The order of the Sub- 
Collector was held to have been in excess of 
the power possessed by him for the regulation 
of the supply of water for irrigation purposes 
among raiyats holding lands under Govern¬ 
ment. RAMCHANDBA V. NABIYANASAUI. 
16 M. 333 = 2 M.L.J, 279. [R.. 24 M. 36. 28 

M. 72 = 15 M.L.J. 32. 14 M.L.J. 350, 31 M. 
171 = 18 M.L.J. 178 = 3 M L.T- 273, 5 M.L.T. 
143.3 


{ 2 i)—Water rights—Respective rights of ripa¬ 
rian projprietors above and below Quantity of 
water which can be abstracted by riparian 
owner—Reparian owner's right to construct 
dam and take water for irrigation- —A riparian 
owner, where a stream flows in a ohannei 
down from a property higher up, is entitled to 
the flow of water without interruption and 
without substantial diminution caused by t e 
upper proprietor, who may. for legitim ite pur- 
poses, withdraw so much only of the 
will not materially lessen the downward flow 
on to his neighbour’s land. What quantity of 
water can be abstracted and consumed, without 
infringing the rights of the lower riparian pro^ 
prietors. must, in all cases, be a question of 
oiroumstances depending mainly upon t e size 
of the river or stream, and the proportion 
which the water abstracted bears to its entire 
volume. The plaintiffs, upper riparian owners, 
claimed the unrestricted right of constructing a 
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dam and of taking, for irrigation purposes, as 
much water as they liked, without any proof 
that they had ever done ?o before, or that they 
had enjoyed the right by prescription or 
custom. The Privy Council held that in the 
absence of such right acquired by contract with 
lower proprietors, or by prescriptive use, the 
law conceded no such right. DebI PERSHAD 
SINGH V. JOYNATH SINGH. 24 C. 865, P C. 
= 24 I.A. 60 = 1 C.W N. 401. L^.. 28 M. 236 ; 

Appr., 11 C.W.N. 85 = 4 C.L J. 370; R., 3 
L B.R. 23, 35 C. 851, 32 M. 141 = 5 M.L.T. 
149=19 M.L.J. 131 = 2 Ind. Cas. 325 ; D., 29 
C. 100.3 

Rioting. 

See PENADCODE, ss. 153, 296, 26 M. 554 
F.B. = i3 M.L.J. 171. 

Riparian Owners. 

See Riparian Proprietors. 

Riparian Proprietors. 

See Alluvion. 

See Easements. 

See Prescription—Easements—Water, 

Right concerning. 

See Right to use of Water. 

See vVater Course. 

{l) —Water in a stream flowing through 
separate estates, use of—Upper and lower pro¬ 
prietors, respective rights of, to the use of 
water — Suit for injunction by one riparian 
owner against another, maintainability of, 
without proof of damage*— A riparian owner, 
where a stream flows in a channel down from 
a property higher up, is entitled to the flow of 
water without interruption and without sub¬ 
stantial diminution caused by the upper pro¬ 
prietor who may, lor ligitimate purposes, with¬ 
draw so much only ol the water as will not 
materially lessen the downward flow on his 
neighbours’s land. i24 0. 865, R.) The owner 
of a tenement adjoining a natural stream has 
no right ro divert water to a place outside the 
tenement and there consume it even though he 
does not thereby diminish the flow of water to 
the lower riparian tenement. To sustian an 
action by one riparian owner against another 
restraining the latter from diverting the water 
beyond bis riparian tenement, it is not neces¬ 
sary lor the plaintiff to prove any damage or 
diminution in the water flowing to his riparian 
tenement. AIYAVU MoOPPAN v. SAMINA- 
TEA KAVUNDAN, 28 M. 236. C^-,32M 141 

= 19 M.L.J. 131 = 5 M.L.T. 149.] 

(2)— Upper and lower, rights of— Stream 
natural, waters of— Ordinary and extra-ordi¬ 
nary uses, natural and artificial wants, dtstuic- 
tion between—Irrigation, xf primary use of 
stream —Riparian owners have equal 
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rights to a usufruct of the waters of an adjacent 
natural etrenm, and no proprietor has the right 
to use the water to the prejudice of other 
proprietors above or below, unless Lehas a prior 
right to diversion. There is a distinction 
beiween the ordinary and extraordinary uses 
of water, or uses for the purpose of satisfying 
natural and artificial wants. Every riparian 
proprietor has a right to the ordinary use of 
water, without regard to the efiect which such 
use may have, in cases of a deficiency, upon 
proprietors lower down the stream. But, in the 
case of extraordinary use, he must not interfere 
with'the rights of other proprietors, (6 l.A. 33, 
F.) A user, which is extraordinary in one place 
or at one time, may be ordinary in another, 
owing to the surrounding circumstances, or to 
changes in the locality. Underthe English law, 
irrigation is not a primary use, and whether a 
riparian owner may use the water of a natural 
stream to irrigate b<s land, depends upon 
the quantity of water he requires and the 
injury he inflicts upon other riparain owners. 
Under the American law, the balance of 
authority is in favour of the view, that the rela> 
tive importance and necessity of the several 
uses of the water of a particular stream must 
depend upon the circumstances of each case, 
and that all the circumstances are to be consi* 
dered in determining the reasonableness of the 
use for irrigation. One proprietor cannot, under 
any circumstances, divert and consume the 
entire flow of a stream for irrigation purposes to 
the exclusion of lower proprietors. This rule 
ought to be applied for India. BALABHADRA 
Pbrsad SINGH V. Najiban alias Basmatia, 
4 G.L.J. 870 = 11 CW.N. 8S. C. 865 = 24 
l.A. 60. A-ppl) [i?., 32 M. 141=5 M L.T. 
149 = 19 M.L.J, 131.1 

(3)— Riparian proprietors—Changes tn bed of 
river — Boundary — Ciistom. —There may be a 
fluctuating boundary (vtz,, the course of a 
river), between two zillahs, which by no means 
affects the rights of proprietors. A custom to 
the effect that, where land which bad been 
once alluvial lies between two branches of a 
river, or between two rivers, and from time to 
time the water shifts so that alternately one of 
these channels is deep and the other is fordable, 
then the whole of such intermediate land 
belongs to the land-owner on the side of the 
channel which at any given time is fordable— 
in short, that the ownership and the right pos¬ 
session of the whole intermediate tract of land 
shift with the volume of the water always attaoh- 
ing to the riparian proprietors on the side of 
the channel which happens, for the time being 
to be fordable^must le established by very 
clear and distinct evidence, since the operation 
of such a custom must be to render the rights 
of property fluctuating and precarious. An 
ikrarnamah between two zemind'irs as to the 
mode of determining the boundaries of their 
estates according as a river becomes fordable on 
the side of one or other of suoh estates, what¬ 
ever may be its efiect as between the parties 
thereto, is not a oovenant whioh will run with 
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the land into the bands of any possessor of it 
by any title. BABOO BISSESSURNATH v. 

Maharajah Mohessur Bux Singh Baha- 
DOOR, llB.L.R 265, PC. = l8 W.R. 160 = 1. 
A. Sup. Yol. 34 = 3 8ar. 147. [H., 19 W.R. 

219.] 

(4) —Rjpartan rights—Prescriptive righi-^ 
Erection of bunds—Cause of action-—The right 
of a riparian proprietor to have the water of a 
stream allowed to come down to him substan¬ 
tially in its natural state^ not materially dimi¬ 
nished by the user and acts of proprietors above 
him, is not a prescriptive right; it is a right 
naturally incident to bis. property in the land 
through which the stream passes and he can 
have no claim to remove bunds situated in the 
stream upon land which is not his except so 
far as the removal may be necessary to prevent 
them from interfering with his natural right to 
the water. Where bunds had been erected in 
a river by the upper riparian owners, for taking 
an excesaive quantity of water from the river 
to the prejudice of a lower riparian owner 
during a long course of time whenever there 
was need, and there was no oontinous mainten¬ 
ance of the bund, each one of the acts of set¬ 
ting up a bund constituted a separate cause of 
action. THE COURT OF WARDS v. RajA 

Lilanand 8ingh Bahadur, 4 B. L R. App. 
30 = 13 W.R. 48. (R.. 10 M L.J. 136, 11 O.W. 
N. 85 = 4 O.L.J. 370.] 

(5) —Riuer— Private property in banks— 
Public right of easement. —The bank of a river 
may be, and constantly is, private property. 
There may be public rights of passage over the 
banks for the purposes of navigation. They 
are in the nature of easements belonging to the 

public. ROOF Lall Doss v. The Chair¬ 
man OF the Municipal Committee of 
Dacca, 22 W.R. 276. 

(6) —Bed of flowing stream—Private property 
—Survey map—Thak map—Evidence,—The 
bed of a flowing stream may be the property of 
a private person. Survey maps as well as thak 
maps are admissible as evidence. JUGDISH 

Chunder Biswas v. Chowdhry Zuhoor- 
UL-Huq. 24 W.R. 317. [R., 9 O.L.R. 306.] 

(7) — Mater rights—Riparian owners^ rights 
of—lnjuncticm restraining the riparian owner 
from erecting a dam across the river—Rights of 
such owners to the flow of toafernof absolute and 
exclusive but relative—Injunction allowabU only 
so far as to stop the flow of the stream or cause 
material injury to the other owners — The res¬ 
pondents owned a village on the bank of the 
river Sai, and the appellants some other villages 
about 12 miles higher up the river. The appel¬ 
lants built a dam across the river, and the res¬ 
pondents, thereupon, sued to obtain a perma¬ 
nent injunction restraining them from hereafter 
building a dam across the river which would 
prevent the water from flowing dowu to the 
respondent's village or materially reduce the 
amount of the water that flows down. The 
Courts below granted an injunction restraining 
the appellants altogether from erecting a dam 
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of any kind in future : Held, that the terms of 
the injunctioa granted were too wide. Accord¬ 
ing to the ordinary law, each owner has a 
right to the usufruct of the river or stream which 
passes through his land. That means not an 
absolute or exclusive right to the flow of the 
water, hut subject to the similar right of all 
the proprietors^of the banks on each side to the 
reasonable enjoyment of the same ; in short, a 
ripirian owner has a right to use and consume 
the water for irrigating the land abutting a 
natural stream, provided that he does not there* 
by cause a material injury to other like owners, 
The decree of the Courts below was, therefore, 
modified, and an injunction granted restrain¬ 
ing the appellant from damming up the river 
in such a way as to stop the flow of the stream 
or cause a material injury to the respondents. 
SHEO Narain Singh v. Chandrabhal, 10 
Ind, Cas. 181. (29 B. 357. 7 Bora. L.R. 265. 

54 C. 865, 24 I,A. 60 P C., R.) 

Disputes batweea*-Suit in Mamlatdar*sCourt 
—Jurisdiccion—See BOM. ACT III OP 1876, 
23 B. 47. 

Law in England and in India—Disturbance 
of riparian rights—Jurisdiction of Mamlatdar 
—Party dissatisfied with decision—Remedy— 
See Bom. ACT III OF 1876. 23 B. 506. 

See Alluvion—CHANGE in course op 
Rivers, 2 Hay, 54l. 3 Agra 13. 

See ALLUVION—Formation of Churs or 
ISI iANDS, 6 B.L.R. 255, P.B. = 14 W.R. P.B. 
25, 6 B.L.R. 261, Note = 13 W.R. 366. 

Sec ALLUVION—Land Inundated and 
BEPORMED. 5 B.L.R. 521 P.C. = 14 W.R.P.O. 
11 = 13 M.I.A. 467. 

Rights of, to the usufruct of the stream— 

See Easements act, 1882, s. 7, ill. (j), 7 Bom. 
L.R. 266 = 29 B. 357. 
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Erection of bund throwing- water on land of 
proprietor on opposite bankn-Injanctioa to 
prevent erection— See INJUNCTION—SPPf*TAT 

Cases. 27 M. 409. , 

^ ♦ 

See Limitation act. 1908, s. 26, i m. 335 . 

Right of. in a natural stream — Suit for 
contribution among—5ee PROVINCIAL Smali 
CAUSE COURTS act, 1887, s. 25, 7 M.L.T 7i~ 

5 Ind. Ci3. 742 = 33 M. 258 = 20 M.L.J. 7*22. 

Superior and lower riparian owners—Embank¬ 
ment erected by the superior owner for self, 
protection — Loss to the lower owner—Sag 

~~ Injury to Enjoymeot 

OF Property. 18 RI. 158 = 4 M.L J. 24 ^ 
Riparian Rights. 

See Riparian Proprietors. 

Right to the unimpeded ftow of toater^—DiverU 
tng the course of the river — Damages —A 
rip.r.an owner may pub water that fl.ws 
through his land to certain uses connected with 
his land and for that purpose he may be entitled 
to divert its course: but it must be done it 
such a manner as not to inflict any materia 
injury on the lower riparian proprietor. WamaU 
V. Chanqu, 8 Bom. L.R. 87. - 

• J 

Risk Note. 

* # 

/ 

Signed by consignor—Exemption from Ifi. 

bility—See ACT IX OP 1890, ss. 54, 72, 17 5! 

417» / 

Effect of—See ACT IX OP 1890 s 72 ri 
257 = 7 C.W.N. 370. ' 

Risk^note by consignor, epforceabilifcy ^ 

stipulations in—See ACT IX OP 1890 i? 70 in 

A. 42 = A.W.N, 1895, 150. * ’ 

laSee ACT IX OP 1890. s. 72 (2) (b) 5 .o!e. 


Claiming right to irrigate his lands from 
river must not iuterfere with lower riparian 
owner’s righo—Upper riparian owner entitled 
to acquire easement to irrigate his land inde¬ 
pendently of s. 26, Limitation Act—Proof 
required from upper riparian owner relying on 
custom—See BASEMENT, 35 C. 851. 

Rights and duties of—U^e of water flowing in 
•natural channel—See Easement, 3 L.B.R. 
23. 

Natural stream—Rights of upper riparian 
owners—Natural right—See Easement, 18 
M. 320=4 M.L.J. 248. 

t 

Duty of—See EASEMENT, 8 A.L.J. 640. 

Riparian owners, upper and lower, rights 
inter se—Rights of Government as upper ripa¬ 
rian owner—Right of riparian owners to sue iu 
representative capaoitv—See GOVERNMENT, 
6 M.L.T. 149 = 19 M.L.J. 181 = 32 M. 141 = 
2 Ind. Cas. 325. 

Right of higher—To pass water on to lower 
”“80 as to increase the burden upon the lower 
Jand—See INJUNCTION— SPECIAL CASES, 1 
K.L.R. 182. 

C. VIII—126 


Liability of Railway CoinpaDy—Contract to 

contrary—See BURDEN OP Proop-MisCpt 
LANEOUS, 14 M.L.J. 396. laiSCEL- 


1 

Rival claims. 

% 

See Bur. ACT II OP 1876. Ss. 6 55 56 T R 
R. 1893—J900. 429.; 1 * c ’ 

Rival Sects. ~ 


Rights of—See Worship, 5 M. 304 , \ 

River. 

See Alluvion, ■ ^ 

See Ferry. * : 

See Fishery. 

See Right to use op Water. 

See Riparian Proprietors. j 


vvnere a stream has 
perennial source, a bed and well-defined 

on either side, the flow in it of WaLr fni- ^ 

of the year, and discharges itselHn 
ous flow into another river, it has 

elements which oonstjtut, a -river tp^;!ihj^ 
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Jrip^rtaD rights fttt&oh. It is not necessary that 
water should flow in it continually; it may 
•dry up aod the bed may remain dry for several 
months in a year. Balbir SiNGH v, THE 

Secretary of State for India in Coun- 
•Olr., 22 A. de^A.U.N. 1899, 194. 

('2)—Bed of —, right fo.—The East India 
•Company, as reprapenting the Indian Govern- 
uiont. have a freehold in the oed of navigable 
rivers in India and to the land between high 
.and low water mark DOB DEM SeebKRISTO 

▼. THE EAST India Company, 6 M I.A. 267 
= 10 Hoo. P C. 140 = 1 Sar. 540, 

{3)—Rivers and Hiver-beds — Ownership of 
riverbeds—Ordinarilp vested in Qovernment — 
PlainiiJ} claiming ownership therein must prove 
■it by clear €Vidl,enc6. —In this Presidency, the 
beds of rivers are ordinarily vastod in Govern¬ 
ment. In a suit by the Shrotriemdar of a vil¬ 
lage for a deolaratiOD that a portion of a river¬ 
bed belongs to him and for an injunction, it 
18 for the plaintiff to make out that the river¬ 
bed belongs to him. When the evidence on 
which the plaintiff relied in proof of his title 
was (1) that the grant of the shrofriem to his 
• predecessor in title in 1602 was de>cribed as the 
grant of the ^‘village" and (2) that in the mar¬ 
gin of the Inam title-deed issued in 1679 the 
words ‘‘ beside Poramboke** are used in setting 
out the grant. Held, that there being no 
bpecifio grant of the river-bed, these general 
words should not be oonstrucd as involving 
such a grant* The conservation and control of 
.works and sources of irrigation have from the 
earliest times been the especial function and 
/duty of the Government in India. PAPALA 
KARAYANASWAMY NAIDU V. KANNI\PPA 

'NaidU. (1912) M.W.N. 496. (1912 M.W.N. 
119, 31 M. 296. I I.A. 364. 5 M.H.O. 6, 28 M. 
•539, R.) 

Tidal or non-tidal--To whom accretion be- 
long^5ee ALLUVION—GENERAL, 2 O.L.J. 
"l86 = 2 A.L.J. 623. P.O.=9 O.W.N. 8'^9 = 8 0. 
0. 293 = 15 MLJ, 349= 7 Bom. L.R. 872 = 
^ A. 655 = 32 I.A. 165. 

Claim for land subject to rivor action — Decree 
in respect of land under water—See ALLUVION 
—CHANGE IN COURSE OF RIVERS, 162 P.L. 

R. 1906. 

River, changing its oourso and giving rise to 
formation of, a new channel—See ALLUVION 

_CHANGE IN COURSE OF RIVERS 7 Bom. 

L.R. 872 = 2 A.L.J. 623 = 2 C L.J. 185 = 9 0. 
W.N. 889 = 8 0.0. 293. P.C. = 15 M.L J. 349 = 
32 I.A. 165 = 27 A. 655 

See ALLUVION— Formation of Churs or 
Islands, 6 B.L.R. 343 = 14 W.R, 352. 

Dried up bed of a—Ownership—See BOUN¬ 
DARY, 12 C.L.J. 216 = 7 Ind. Cas. 140. 

. See EASEMENT, L.B.R. 1872-1892, 233. 

See FERRY, 1 Hay 426. 

' Public navigable river—Arm of the river being 
cut off from the main rivor, effeet of, upon 
'fishery fight—SfiA FISHERY, 12 O.W.N. 559* 


River — concluded. 

Navigable river—Jalkar or right of fishing 
in—River cbangiog its course—See FISHERY, 

17 0. 963. 

Exolusive fishery rights in tidal navigable 
rivers—Grant by the crown—See FISHERY, 11 
0. 434, F.B. 

Right of fishing in navigable river—Property 
—Grant from Government—See FISHERY, 2 
B. 19. 

Tidal river—See FISHERY, 8 M. 467. 

Private rights of fishery in tidal rivers—Jalkar 
—Presumption—See FISHERY, 4 G. 53. 

See Fishery. 22 C. 252, 12 M. 43, 

Shifting its course and forming dobas or 
lakes—Right of fishery in auoh dobas-See 
JALKAR, 33 C. 15 = 9 O.W.N. 934. 

Difference between lands temporarily in¬ 
undated and those becoming part of a river-bed 
— Rights of owner—See LEASE -MISCEL¬ 
LANEOUS. 2 8.L.R. 1. 

River-bed, 

Presumption of land re-appeating from— 
Wajibulare—See LIMITATION ACT, 1908, 
Arts, 142, 144, 158 P.L.R. 1906. 

Rlwaj-l-am. 

Bujwa Rajputs —Riwaj-i-am— Adoption of 
nearest relative whether imperafive—Fdolum 
valet.—In a of adoption between Bujwa 

Rajputs of Sialkot district, the ritoaj'i'Oin wa8 
to the effect "that among Bujwa Rajputs a 
proprietor may, having regard to near relation¬ 
ship, adopt a son from oollaterals descended 
from the same common ancestor, but may not 
adopt a person from another caste or a daught¬ 
er’s sou ora sister’s son or a son-in-law.” Held 
that the proper oonstruotion to be put upon it 
would be that, a descendant from the same 
common ancestor in the male line must be 
chosen, that preference should be given to a 
near rolaiion over one more remote, but that, 
if a relation otherwise eligible were adopted, 
the adoption miist nof be held to be invalid oh 
the ground that there were relations in exist¬ 
ence at the time of the adoption who were 
nearer in order of relationship to the adopter 
than the adopted son, and that, in such a case, 
the doctrine of “/aefum vnlfff” would apply* 

Channu. nar Singh and Labha v. Devi 
Singh, balwant singh and mussummat 
BhagaN. 47P.R. 1878. [R.. 34 P.R. 1883, 

F.B.] 

Correctness of entry in Riionj i-otn not 
supported by instances—Effect— See PUN, ACT 
n OF 1905, 90 P.R. 1908 = 157 P.W.R* 1908. 

See Customs Punjab—Adoption, 61P.B* 
1881. 

Entry of special custom in the—Effect Sm 
Customs—Punjab—ADOPTION. 198 P.L.B* 
1911. 
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Riwaji-am—cowciuded. 

Unsupported by instances — Evidentiary 
value—See CUSTOMS—PUNJAB—ADOPTION. 
196 P.L.R. 1911. 

Entry in, unsuported by instances—Value— 

See Customs — Punjab —adoption, 85 

P.W.R. lya. 

See Customs - Punjab — adoption. 8i 
P.R. 1891. 

Evidentiary value of-Si^eCUSTOMS -PUNJAB 
—Alienation. 60 P.L.R. I9ll=9 Ind Cas. 
453 = 23 P.R. 19U. 

See Gustoms-Punjab-Gift, 39 P.R. 1876. 

Arbitrary rule in—Effect—See CUSTOMS— 
PUNJAB-InhERITANCE. 50 P.L.R. 1912. 

Riwaj i-am Rule laid down in—Proof of 
the contrary—O'lus of p-)o( —See CUSTOMS— 
PUNJAB-InHERITANCE.27 P.R. 1912. 

Unsupported by instances — J3videntiary 
value—See CUSTOMS - PUNJAB — INHERIT¬ 
ANCE. 57 P.W.H. DJ12. 

See CUSTOMS—Punjab-Inheritance, 
108 P.R. 1900, 117 P R. 190L. 

Value of, when supported by the opinions 
but not by instances—S''^ CUSTOMS—PUNJAB 

—Inheritance, 94 P.L.R. i9ii=*29 P.L.R. 
1911 = 9 Ind. Cas. 60S. 

Value of, as evidence of custom stated there¬ 
in—See Evidence act, 1872, s. 32 (5), 8 Ind. 
Gas. 728. 

Interpretation and value of -Value of—Entry 
of custom in, unsupported by instances— See 
Hindu Law—inheritance, 84 P. vV.R. 1910 
= 7 Ind. Cas. 352. 

5ee Pre-emption—Right to pre-empt, 

17 P.R. 1905 = 43 P.L.R. 1905. 

Road, 




U )—Public road, right of District Board 
over — Poramboke, right of zemindar over — Reg. 
XXV 0 / 1802— Addition of a party to the suit, 
direction for, in second aopeal—Practice. —There 
tB a distinction between a road and a public 
road. The latter alone is vested in the District 
Board. It is not all kinds of property that is 
poramboke which is vested in the zemindar. 
Under Reg. XXV of 1802, he would not be en¬ 
titled to any Lakiraj property. The addition 
of a new party, for the final determination of 
a question in the suit, was directed by the 
High Court in second appeal. SRI R4JA BOM- 

madevara Venkatx Narasiuha Naidu 
Bahadur Zamindar Garu v. govindara- 
JULu Venkata Subbaryadu, 5M.L.T. 223. 

(2)— Ownership of road site between two pro¬ 
perties, —When a road has been, for many 
years, the boundary between two properties, 
4nd there is no evidence that the owner of 
Bither property gave up the whole of the land 
necessary for it, it must be presumed that each 
party was content to sacrifice one-half of the 


RoKd—concluded. 

site for the benefit of the publio^ - THoiiAftucK 

«■ 

Benga/ Municipal Act (V of 
l«7fa). s. 32. construction o/.—The word “roads” 
ms. 32 of the Bengal Municipal Act does not 
include the soil beneath the roads. Chatr 

men of the Naihati Municipality v 

KiSHORI LALGOSWAMI. 13 C. 171 {R ofi 

0. 732, 25 M- 635, 4 C.L.J. 343 = 10 C W N 
1044 = 33 C. 1290.] '-•W JN. 

Opening and closing of roads-Trespass. 
In a suit for the re-opening of an old road 
which defendants had closed, and for the closing 
of a new road which they had opened on land 
alleged to belong to plaintiff, the lower appellate 
Court rnade a decree declaring the new road 
to be within plaintiff’s premises, and directing 
that It should be closed, and the old 
road restored. Held that the decree was only 
in the nature of a declaration that the act of 
the defendants in making a new road was a 
trespass, and that, upon this question it was 
conclusive in point of fact and good in law 

Hira Chand Banerjee V. Shama Cha- 
RAN CHATTERJEE, 3 B.L R.A.C. 351 = J2 W 
R. 275. [P1 A. 249; Appr., 7 B L.R. 184 ] 

Dedication of, to public— ACT I of ifiQi 
8 . 23, 10 Bom. L.R. 931. * 

Calcutta—Property in — Duty of Commis- 
sioDers of the Calcutta Corporation with respect 
to them—See Ben. ACT IV OP 1876 ss 189 
191, 213, 252, IOC. 445. ’ * 

Necessary consequences and implications 
arising from the duty cast ou Local Boards of 
maintaining roads—See MAD. ACT V OP Iftfli 
18 M.L.J. 91 = 31 M 117. * 

Noo-repaic of—liability of a corporation for 

—See CORPORATION, 6 Bom. L.R. 75 = 28 B. 
3^0* 

Roads and Bridges, Tolls on. 

See BOM. ACT HI of 1875, 

Road-cess. 

Public Works Cess—Ben. Act III of 1877— 

Public cess—Income-tax—See Ben. ACT Xnw 

1871, 11 G.L.R. 140. 

Public Works cess—See Ben. ACT X civ 
1871, s. 3, 7 C L B. 373. 

=f O’ 637 

Road-cess, District. 

See Ben. ACT X OP 1871. 

Road-cess returns. 

Evidentiary value of-Suit for enhancement 

30 0 . loss, P.C...,0',1V."'S 

Admissibility of—Absence of recital * 

Se._^EviD™ ACT. 1872, ss.Tlo.lo.^S C.t 
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Bobbery. 

Liability ol Railway Company for goods 
plundered from train—rSee ACT XVIII OF 1864, 

3 B. 109. ‘ 

Bokar Acoounts. 

Books, admissibility of, when Khata books 
are not producel—See EVIDENCE ACT, 187‘2, 

8. 34, 9 0 W.N. 421 = 32 C. 582. 

Roman Catholic Christians. 

Ofl«id«^n domicile—Marriage with deceased 
wife’s Slater, valid, when—See MARRIAGE, 32 
G. 187-9 O.W.N.323=l C.L.J. 55. 

Roman Catholic Church. 

Dhirmtkartas or headmen of a—, Powers of 
—See Church, i7 M. 447. 

Roman Law. 

principUs of English Couris of 
Equity or ot Rom'in Law of compensatioyi appli- 

Weight given to statutes of set-off.— 
The High Court would deal wiih the questions 
as to set oGon the principlesof English Courts 
of Equity or of the Roman Law as to compen¬ 
sation and would give no weight to objections 
derived from the peculiar language of the sta¬ 
tutes of set-off. RAMQOPAL V, MA.TETI 

Mallikharjanudu. 1 M.H C. 396. [F., \1 

N.W.P.157.] 

Roots. 

Owner may chop off penetrating—No notice 
necessary, if be does not trespass on the other’s 

land— Sec Trees, 31 0. 944 = 8 O.W.N. 710. 
Rope. 

; iContract to purchase— See CONTRACT— 

Construction op Contracts, Cor. 62. 

Royal Family. 

Attachment of pension payable in British 
India to descendants of former Royal family in 
Ceylon— Validity of attachment— See ATTACH¬ 
MENT—SUBJECTS OF attachment. 26 M. 

423. 

Royalty. 

Suit for recovery of, on registered document 
—Art. 116 and not art. 110 of Limitation Act 
governs suit—See TRANSFER OP PROPERTY 
ACT, B. 103, cl. ij)t 12 O.W.N. 724. 

Bozina Allowance. 

Sse BOM. .-Vor III 0F?1874, b. 13, 19 B. 260- 

Buie against Perpetuity. 

Rule against perpetuity—See SUCCESSION 
ACT, 1865, 8. 101, 8 Bom. L.R. 268 = 30 B. 

477. . ^ — 

Wills— Gift for indefinite time carried abso¬ 
lute estate-charge on testator’s estate for 

paymantof annuities—Vesting of contingent 
interest —Infringement of rule against per- 
netuitv— Effect not to he given to such inten¬ 
tion of testator—See WILL—CONSTRUCTION, 

1 M.H.O. 17. 


1993 

Rule in Plgot’B case. - I 

Rule in Bigot’s case— See DEED—ALTERA¬ 
TION IN Deeds, 3 Bom. L.R. 213 = 25 B. 616: 

Rule in Shelly’s case. 

tl)—Aitplicability of the rule in Indio.—The 
rule in Shelly’s case is based on feudal consi¬ 
derations and is unsuitable to the people of 
this presidency and hss not been adopted in 
framing ss. 80. 81, 83 and 84 of the Indian 
Succession Act. ANTAO v. ARDESHIB, 1 

Bom. L.R. 303. 

Rule Nisii 

* 

Rule nisi to show cause against the addition 
of person as defendant—No grounds set out 
therein—Discharge of rnle —See PRACTIOR 
AND Procedure, 9 c. 735. 

Se^ Right op Reply 7 B.L.R, App. 59. 

Rules. 

Thus circular prescribes Rules for Eiamina* 
tion of Candidates tor employment as Mofussil 
Ministerial officers. Clr- No. 17, dated 24th 
August 1863,3 W.R. Civil Circular Orders, 
p. 5. 

Rule 2-20 of Small Cause Court (Presidency) 
effect of — Restraint uoon anticipation— See 
ACT III OF 1874, 8. 8. 17 M.L.J. 363 = 2 M.L. 

T. 322 = 30 M. 378, 

And orders of local government (N.W.P.)— 
Kumaun division—-See ACT XVITI OP 1879, 
s. 8. 24 A. 348. F.B = A.W.N. 1902, 86. 

Suit pending in Agent’s Court, High Court 
not competent to transfer to District Court— 
Agency Rule No. XXII —See MAD. ACT XXIV 
OP 1839, 23 M. 329. 

Framed by Municipal Board of Mussoorie as 
to building within Municipal limits—Order for 
demolition of building erected in contravention 
of such rules —See U P. ACT XV OP 1883, 

8. 66, A.W.N. 1900, 8. 

Government servant — Acquisition of pro¬ 
perty in contravention of departmental— 
Right to maintain suit against benamidar in 
respect of said property —Sea BRNAMl TRANS¬ 
ACTION-MISCELLANEOUS, 7 M.L.J. 268. 

Local Government Rules under s. 320 of the 
Civ. Pro. Code, 1877 —Notification No. 671 
(Judicial Civil Department), dated 80th 
August, 1880— See ClV. PRO CODE. 1908, 
8. 68. 4 A. 116, F.B. = 1 A.W.N. 178. 

Made by the High Court under powers con¬ 
ferred by the Code of Civil Procedure have the 
force of law—Sea CiV. PRO CODE, 1908, 
S 3 . 122. 129. 130 and 131, 5 Bom. L.R. 894. 

See DARKHAST rules, 26 M, 742 = 12 M. 
L J. 417. 

Local Government—Under s. 320, Civ. Pro. 

• Code—Delivery of possession — Jurisdiction 
See EXECUTION OP DECREE—TRANSFER OP 

Decree for execution—execution oot 
OP COURT’S Jurisdiction, 7 a. 407=A.w. 
N. 1886, 87. 
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Rules— concluded, * ’ 

Bole 3, Gh. IJ—Buies of High Court, Appel> 
late aide—See GUAKDIAN—APPOINTMENT OF 

Guardian. 26 o. 13J=3 C.W.N. 9i. 

Power to m.ike—See JUDGMENT—FORM 
AND CONTENTS, 9 A. 93, P.B. 

Kumaon Buies, 1894, IT—“Pioal decree"-- 
Arbitratiou — Beiiremeut of some of the arbitra¬ 
tors before expiry of time fixed for filing award 
—Award preseuted by umpire—See KUMAON 

Rules, 1894, a.w N. iyo4. 49. 

See Kumaon Rules. 1894, r. 17. i a.L.J. 
29 = A.W.N. 1904. 49. 

Buie 19. Small Cause Court Rules— See 

Limitation - Question of limitation, i 

B.l.r. o.g. 49. 

Of procedure—how far to be followed—See 

Practice and procedure,? M.H.G.387. 

Of the Board of Revenue for the secilement 
of the Gorakhpur and Basil districts—See 

Pre-emption-Construction of vvajib- 

UD-aRZ. A.W.N. 1901, 113. 

Of the Board of Raveoue for the settlement 
of the Gorakhpur and Basti di8i.ricts — See 

Pre-emption - Miscellaneous, a.VV.N. 
1901, 115. 
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See Review—JURISDICTION to review, 
23 0. 339. 

See Settlement Record, 17 P.R. 1887. 

Voluntary Benefit S icie’.y—of Society, whe¬ 
ther could be ait^cel—See SOCIETY, 22 B. 451. 

Mutual Biuefib Society— AlCeratioQ of rules 
by majority of Fubscnoers— See SOCIETY. 7 

0. 1 = 8 C.L.H. 577. 

Privy Council issued under 2 and 3. Will. IV, 
c. 51— St'S Statutes, 2 aud 3 William IV, 
Ch. 51, 17 G. 337. 

Rules, CoQstructioa of. 

(l)— Rules — Bombay Cotton Tra'de Assod- 
— Agreement to poy differences—Closing 
the contract—Rules in restraint of legal proceea- 
i*igs--Reference to arbitration of disputes as to the 
quality of cotton sold.—O ie of rhe rules of the 
Bombay Cottou Trade Association runs : “ If, 
before the maturity of any coutraot.either party 
thereto shall suspend ptyment or become bank¬ 
rupt or insolvent the other party or parties to 
such contract shall be bound to forthwith close 
the contract and when the contract is thus 
closed the measure of damages shall be the 
difference betweeu the market price current 

the time of closing for similar goods for 
delivery at the lime named in the contract 
So closed, and the rate named in the contract. 
Such market price shall be ascertained either 
by re-purchase or re sale or shall at the option 
of the party closing the contract be that 
fixed by the daily quotation committee subject 
to the right of appeal to the Board of Directors 
on payment of the usual appeal fee of Rs- 50 
or that quoted by the Board at their usual 


1 


monthly meetings. The damages ascer¬ 
tained as a foresaid shall become at once pay- 
able to or by the party closiug the s^me.’^ 
Held, on a construction of the above rule, 
that to close the contract is to pay d'ffereuces 
and nothing else, and that is a contract by 
way of wager and void and none the less 
because it is agreed that under other circum¬ 
stances tbe contract is to do that to which no 
exception can be taken. Some of the rules of 
the Cotton Trade Association provided for a 
reference to arbitration (whose award was to bo 
final) in cases of dispufe.^ as to qu-iHiy between 
buyer and seller : Held, on construction of 
those rules, that the rules are in no way in 
restraint of legal proceedings, but they are so 
framed as that legal proceedings do not become 
necessary. CHAPSEY v. GjLL & CO , 7 Bom. 

L R. 805. 

Rules made under Acts. 


(1)— Civ. Pro. Code, 1832, s. 320— Framing 
of rules by Local Goveinmrut * Bombay) under 
—AmfndmeiU by s. 30, Act VII of 18H8—Rules 
not retrospective in their operation—Decree re¬ 
ferred to Collector for execution — Salt — Coyiffr- 
mation and setting aside of—Collector's powers 
in respect of. —J'he rules framed by ihe Local 
Government of Bombiy in 1890 in exercise of 
the powers conferred by s. 320 of the Civ. 
Pro. Code, 1832, as amended by s. 30 of Act 
VII of 1838, cannot have retrosppcuve effect 
given to them. So, where certain property 
was sold in by the Coileccor in execution 

of a decree referred to him under & 320, and 
the Collector confirmed the sale acting under 
the powers given lo him by tbe rules (of 1890) 
above mentioned, held that the action of the 
Collector was ultra vires, because ibe rules in 
question bad no application to tbe present case 
the sale having been held before tbe promulga¬ 
tion of tbe rules. It is only the Civil Court 
that passed the decree, which is competent 
to confirm the sale. Under the rules, the 
Collector has no power either to set aside the 
sale or to extend tbe time given to the judg¬ 
ment-debtor by the decree to comply with the 
provisions thereof. GanPATRAM MotIRAM. 
v. Isaac Adamji, 15 B. 322. [F., 16 B. 694 ; 

R., 23 B. 531.J 

{2}—Act XV of 1882, s. 69. r. 428 of rules of 
Procedure of Presidency Small Cause Court — 
Stating case for opinion of High Court. —Rule 
428 of the Rules of Procedure of Presidency 
Small Cause Court is not ultra vires, nor is it 
in conflict with 8. 69 of Act XV of 1882. The 
rule and tbe section proceed on different lines 
the rule providing for cases in which the Judge 
is in doubt and not for cases covered by the 
section. MAHOMED KHUMARaLI v. RenGA 
Rao, 24 H. 654. 

See Act IV OF 1869, s. 7, 19 B. 293. 

See Act i op 1378, s. 4. 19 B. 626. 

Rules framed under Act, rr. 31, 35—Civil- 
Rules of Practice, Rule 282—Vakil’s fees—Suit 
for declaration—Mode of calculation— See 
XVIII OF 1879, 26 M. 654, F.B. 
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Buies made under Acts^continued. 

Rules made by the High Court under Aot 
XVIII of 1879—Several pleaders engaged in a 
case—Division of fees— See ACT XVIII OP 
1879, S8. 27. 28. 7 C.W.N. 300. 

See ACT XVIII OF 1979, els. 31, 35, 4 M. 
L.J, 181. 

See ACT IX OP 1890, 23 A. 367 = A.W.N, 
1901, 107. 

Responsibility of railway company as carriers 
—Rules framed under the Act —Reasonableness 
—Non-granting of final receipt— See ACT IX 
OF 1890, 88. 47, 54, 72,31 0. 951 = 8 C.W.N. 
726. 

Rules framed by Board of Revenue in fur¬ 
therance of Act I of 1894, not ultra vires—See 
ACT I OF 1894, 8. 55, 30 G. 36 = 7 C.W N. 249. 

Board’s rules of 1859. Rule I -See BeN. ACT 
XI OF 1859, s. 3, 8 C.W.N. 826. 

See C.P. ACT XU OF 1899, s. 16. r. 30, 16 
O.P.L.R. 153. 

Ganjam and Vizagapataro Agency Courts Aot 
XXIV of 1839-Rules Nos.XX and XXXI framed 
under the Act—Reversal by agent of decree 
passed by senior Assistant Agent—Power of 
High Court to direct Agent to review his deci¬ 
sion— See Mad. ACT XXIV OF 1839, rr. 20 and 
31, 24 M. 345. 

Agency Rules No. XXXI—Order of Agent in 
execution —Decree—Appeal to High Court- 
Review—See Mad. Act XXIV OF 1839, r. 31. 
26 M. 266. 

See MAD. ACT I OP 1886, s. 24 (e), 26 M. 
430. 

See PUN. ACT XVII OF 1887, 71 P.L.R. 
1903 = 5 P.R. 1902. 

See U. P. ACT XVIII OP 1876, Ch. II, 
s. 9. 4 O.C. 365. 

Rules framed by Municipal Board of Mussoo- 
rie as to building witbin municipal limits— 
Order for demolition of building erected in con¬ 
travention of such rules — See U. P. ACT XV 
OF 1883, 8. 66, A.W.N. 1900, 8. 

See Civ. Pro. Code, 1908, s. 68, A.W.N. 
1982, 12. 

Civ. Pro. Code, 1892, s. 320 ( = 9. 70, New 
Code)—Transmission of decree for execution 
by Collector — Power of Local Government to 
provide for appeals from orders of Collector— 
Rule 17, cl. (19) of l2thNovember 1883, if ultra 
vires—See OlV. PRO. CODE, 1908, ss. 68, 70, 
71, 12 A 564 = 10 A.W.N. 185. 

Sale by Collector—Rule XII of rules made 
by Local Government under s. 320, undoc 
notifii«,tion No. 671of 1880. dated 30t.h August 
IQSO—See CiV.P ro.CODE. 1906, 0. XXI, r.90, 
s 68, A.W.N. 1882, 61. 

See COSTS-SPECIAL OASES, 4 M.L.J. 280. 

Rule IV—COURT FEES ACT, 1870, s. 7, 
(IV) id), 118 P.L.R. 1904. 


Rules made under Acts— conc^ed. 

Stamps bearing names of difierent attocneys 
and difierent dates—Indulgence in respect of 
the same—Practice—See COURT FEES ACT, 
1870, 88. 28. 30, 6 C.W.N. 785. 

See Execution of decree—Applica¬ 
tion FOR EXECUTION AND POWERS OP 
COURT, 14 B. 369. 

Local Government Rules under s. 320, Civ. 
Pro.Code-'Delivery of possession—Jurisdiction— 

See Execution op decree—transfer of 
decree for execution, etc., Execution 
OUT OF Court’s jurisdiction, 7A. 407=a. 
W.N. 1895, 87. 

See Execution of decree — miscel¬ 
laneous, A.W.N. 1885. 319. 

Excise Aot, Appendix No. 20 of the Excise 
Rules —See JURISDICTION OF CIVIL COURTS, 

1 0 . 0 . 121 . 

Rules uuder the Punjab Land Revenue Aot, 
1887—Rules N09.177 (III) (6). 179—See Lamb- 
ARDAR, 7 P.R. 1904, Rev. 

L'^gal Praotitioners Aot, rules framed under 
—Fees paid to pleaders to examine witnesses 
on commission cannot be allowed — See 
LEGAL Practitioners— Pleader’s Re¬ 
muneration, 6 M.L.J. 124 

Refusal to grant certificate to mukhtar to 
practise in Criminal Courts—Revision—Juris¬ 
diction of High Court—Rules for Kumaon and 
Garhwal districts issued under p. 6 of Aot 
No.XIV of 1874 (Notification No.XLV A. dated 
the 23rd May, 18791—Grim. Pro. Code. s. 489 
—Letters Patent, e. 15—See LEGAL PRACTI¬ 
TIONERS, Mukhtar, A.W.N. 1992, 236. 

See Mafidar, 10 P.R. 1886, Rev. 

Rule TV framed under s 9 of the Suits Valua¬ 
tion Aot, 1897-See MORTGAGE—GENERAL, 

P.L.R. 1900. p. 135, 

Bye-Uws of Port Trust, r. 69—See SALE OP 
GOODS. 17 B. 62. 

Rules of Governor-General, 8rd March, 1882, 

5 (e)-Sefl STAMP AOT, 1879, 7 M 176, F.B. 

See Stamp act, 1899, b. 37, sob. I. art. 
1. 23 A. 213 = A.W.N. 1901, 24, F.B. 

See ST. 11 AND 12 VlO.,0. 21, ss. 50.61. 
r. 20, 17 B. 313. 

See VALUATION OF SUIT, 56 P.R. 1892, 

6 P.R. 1904. 

Rules of Board of ReYenue. 

This circular deals with a Nota Bene to 
Table in ol. 12. Board Rules, page 43. Roy. 
Cir. No. 1, 20 W R. Roy. Cir. p 1. 

This circular deals with additions in the list 
ol roturns, at page 262, Board Rules. Roy. Cir. 
No. 2, 20 W.R. Roy. Cir. p. 1. 

This circular deals with alteration in state¬ 
ment No, 20, Board Rates, page 302. ReT. 
Cir. No. 6, 20 W.R» Rev. Cir. p. 1. 
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fiules of fioArd of Revonoe— continued. 

This pircvilan supe^sedos ch. of the 
£oacd Rules, except ss. 1 and 4 and cl. 5 of 
8. Rev. Cir, No. 5,20 W.R. Rev. Cir. p. 2. 

_ This circular cauoels cl. 18, page 189 of 
Board Rules. Rev- Cir. No. 3, 20 W.R. Rev. 
Cir. p. 3. 

,■ This circular makes aa addition and correc¬ 
tion in Board Rules, pp. 119 and 225. Rev. 
;Cir. No 7, 20 W.R. Rev. Cir. p. 9, 

This circular makes an alteration in Board’s 
Rules, a, 5, p. 316.—Rev. Cfr. No. 1, 21 
W R. Rev. Cir. p. 1. 

. This circular deals with corrections in 
page 176. Board’s Rules, consequeot on 
Board’s no longer having to countersign Com¬ 
missioner’s contingent bills. Rev. Cir. No. 6, 
21 W.R. Rev. Cir. p 2. 

This circular makes an addition to Board’s 
Rule 28, p. 7 of the Salt Manual. Rev. Cir. 

No. 7, 21 W.R. Rev. Cir. p, 9. 

% 

This circular substitutes a New Rule for 
■pis. 3, 3-A, 6, and 7, s. 3, oh. VIIT, p- 852 
■of Board’s Rules regarding revenue. Rev. Cir. 
No. 8, 21 W.R. Rev. Cir. p. 3. 

This section deals with the alteration in cl. 12, 
s. 2, Ch.XXV, page 341, Board’s Rules, regard¬ 
ing converting securities into a book-debt in 
the Bink of Bengal. Rev. Cir. No. 2, 21 W.R. 
Rev. Cir. p. 7. 

This circular deals with an addition to 
Oh-XIII, (Division III), p. 213 of Board’s 
Rules. Rev. Cir. No. 7. 21 W.R. Rev. Cir. p.9. 

This circular deals with alteration in cl- 5, 

«• 7, Ch. XIX, p 268 of the Board’s Rules. 
Rev. Cir. No. 2, 21 W.R. Rev. Cir. p. 10. 

This circular substitutes new form of appli¬ 
cation for the one subjoined to cl. 3. Ch. '^I, 

5. 10. p. 127 of B:>ara’s Rules. Rev. Cir. 
No. 1, 21 W.R. Rev. Cir. p. 11. 

This circular deals with addition to cl. 3-A, 
fl. 12, Oh. VIII, Board’s Rules, regarding 
transmission by post of coders containing 
transfer receipts for pavment of land revenue. 
Rev. Cir. No. 4, 21 W.fe. Rev. Cir. p. 11. 

This circular deaU with heading for 
■“Kharoha Hisabs ” under Khas Tebsil to be 
added to the Appendix to Gb. XIII, p. 213 
of Board’s Rules. Rev. Cir. No. 8, 21 W. R. 
Rev. Cir. p. 12, 

This circular makes an alteration in the 
Bengalee translation of Forno No. 20, 

302, Board’s Rules. Rev. Cir. No. 7, 22 W.R, 
Rev. Cir. 1. 

This circular makes certain alterations in 
Board’s Rules regarding settlements, conse¬ 
quent on a G.')vernment of Bengal Rasolutioo. 
Rev, Cir. No. 1, 22 W.R. Rev. Cir. 3. 

•i This letter circulates reprint of Ch. XVIII 
.pf Board’s Rules relating to ** Returns. Rev. 
^Ir* No. 2, 22 W.R. ^av. C|r. 7. 


Rules of Board of Revenue—• 

This circular prescribes Mouthjy Heturu , in 
substitution of Form B, page 48 of Board’s 
Rules, and makes alterations in Rules iif 
consequence thereof. Rev. Cip, No. 3, 22 W.R. 
Rev. Cir. 7. 

' « » 

This letter adds 3 clauses to Ch. XXV, 
9. 1, p. 341, Board’s Rules, regarding expenses 
contingent on filing appeals in wards’ cases. 
Rev. Cir., No. 2. 22 W.R, Rey. Qir. 10/ 

This circular • dealing with reference to 
recept Government orders,, authorising the 
Board to confirm permanent settlemeuts i|q 
certain cases, substitutes ne^y clause fo 5 cl. 
and makes an addition to cl. 3, s. 9.Ch. Vlll 
of Board’s Rules. Rev. Cir. No. 8, 22 W!R, 
Rev. Cir. 13. , . v 

This circular adds a 4th column to Register 
No. 69, s 4, Ch. XIV, p. 225 of Board’s Rules, 
Rev. Cir. No. 9, 22 W.R. Rev. Cir. 14. 

4 

This circular substitutes new rules regard¬ 
ing estimates for local improvements for those 
in els. 1 to 10, s. Ill, Ch. ’ VlI, p. 150 pf 
the Board’s Rules. Rev. Cir. No. 2, 23 WiRi. 
Rev Cir. p. 9. 

• t 

This circular calls attention to correspond,- 
ence with Government, explanatory of a pie,- 
vious order of Government regarding Settlo- 
menis, an'^ makes alterations^in s. II, Ch. Vn 
of the Board’s Rules. Rev Cir- No. 3, 23 W.R', 
Rev. Cir. p. 14. 

f 
% 

This circular cancels first part of statement 
prescribed by Board’s Circular l^o. 1 of 1-874 
regarding establishments. Rev. Cir. No. 4, 28 
W.R. Rev. Cir. p. 16. 

This circular makes an addition to Boapd’fi 
Rules, cl. 1, s. VI, Ch. XVUI. Rev. Cir. Np. i‘, 
23 W.R. Rev. Cir. p. 18. 

This circular makes additions to cl. 23, 
s. IX, Ch. II, p. 30, and to cl, 10, s. XIV, 
Ch. V, p. 74of Board’s Rules; Rev. dir. No. 8, 

23 W.R. Rev. Cir. p. 18. 

This circular requests that the several classee 
of estates enumerated be accurately distinguish- 
ed, and that alterations be made in s. ly, 
Ch. XXV, Board’s Rules. Rev. Cir. No. 4, Q 
W.R. Rev. Cir. p. 32. . 

* 

This circular deals with corrections in Rule 
8 of Board’s Rules- published with Circular 
Order No. 1 of December 1874. Rev. Cir. No.$, 

23 W.R. Rev. Cir. p.34. 

This circular draws attention and makes 
addition to cl. 9, s. XIII, Ch. XI. p. 188 ‘of 
Board’s Rules regarding the withdrawing of 
money from a Government treasury under « 
power-of attorney. Rev. Cir. No. 7. 23 W ft 
Rev. Cir. p. 34. 

This circular substitutes pew fprm of stored 
book for that referred to iu cl 4, s. Ill, p 3^ 
of Board’s Rules. Rev. Cir^ Na, 10 23 Vfcft 
Rev. Cir. p. 35. , 
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Boles of Board of Revenoe-'ConcZuded. 

This circular adds cl. 12-A, 3. VI, Ch, 
XVIII, p. 260, Board’s Rules, regarding Com- 
missiooers noticing working of fund for improve¬ 
ment of Government and temporarily settled 
estates. Rev. Cir. No. 3,23 W.R. Rev, Gir. 
p. 36. 

This circular substitutes rules for cl. 10. s. 
IX, Oh. XX, p. 284 of Board’s Rules, regarding 
allowances to settlement-holders, <kc. Rev. 
Cir. No. 4, 23 W.R. Rev. Clr. p. 36. 

This circular expunges certain words from 
oL 3, 8. VI, Cb. Illlp. 44) or Board’s Rules. 
Bev. Gif. No 2, 23 W.R. Rev. Cir. p. 39. i ) 

j ^ ^ 

^^..This circular substitutes new rules for Oh. 
Xil, 8. VI, p» 179 of Board’s Rules. Rev. Clr. 
Bo. 3, 23 W.R. Rev. Cir. p. 39. 

This ciroular makes an addition to cl. 6, 
49 of Board’s Rules. Rev. Clr. No. 5,23 
.R. Rev. Clr. p. 40. 

•j 

This circular makes alterations in the form 
oi Registers D and E, appended to s. VI, 
Qh. Xlll of the Board’s Rules. Rev. Clr. 
Bo. 1, 24 W.R. Rev. Clr. p. 2. 

This circular makes additions to Ch. XXV 
of Board's Rules. Rev. Cir. No. 5, 24 W.R. 
Rev, Cir. p. 3. 

.i This circular cancels ols. 1 to 5, s. VI, 
<3h. XII of Board’s Rules, and alters els. 1 
and 2. Rev. Gir. No. 6, 24 W.R. Rev. Clr. 

P-.»- 

' This circular makes an addition to Board’s 
tlules. Ch. XVIII, 8. VI. ol. 4. Rev. Clr. 
'Mo. 1, 24 W R. Rev. Clr. p. 6. 

This circular enjoins an addition to cl. 8, 
a, VI. Ch. XVni of the Board’s Rules. Rev. 
Oir, No. 4, 24 W R. Rev Gir, p. 7. 

This circular issues an amended version of 
the Rules for the supply of copies of, and infor¬ 
mation respecting, papers and documents in 
Qolleotors' Offices, circulated with G. 0. No. 2 
of January 1876, to be substituted for s. VI| 
Ch. XIII. of the Board’s Rules. Rev. Cir. 
Mo. 1, 24 W.R. Rev. Clr, p 8. 

This circular cancels Rule 3 of Board's Rules. 

Bev. Clr. No. 1, 24 W.R. Rev. Cir. p. 28. 

• 

This circular adds a clause (4) to Board’s 
Rules, Ch. VIII, .s. 9. Rev. Clr. No. 1, 25 W.R. 
Bev. Cir. 7. 

This circular substitutes Rules 3 to 10 for 
ols. 3 to 5, 8. VI, Ch. HI. Board’s Rules. Rev. 

Oir. No. 2, 28 W.R. Rev. Cir. 7. 

•• 

This circular deals with counterfoils of 
ezoiso papers in Form 16. Rev- Cir. No. 10, 28 
.W.R. Rev. Cir 23. 

‘ This circular deals with corrections of ol. 4, 
0 . IV. Ch. XXV, page 342, Board’s Rules- 
Atijaohod estate manager’s agreement. Rev. 

Cir. Mo. 1, 28 W.R. Rev. Clr. 27. 

^ • 

See SBTTIiGUBNT^MlBOBLIiANBOUS, 3 B 

Ii.B. App. 68. 


Rules of Chief Court—Punjab. 

(1)—0. LVII, r. II {i)—Sur$iy undett lia- 
bility of, only reslricted to the per/OrmonCr 
of the order under revision—When and Aoitf 
such liability can be en/orced.—The decree- 
holders transferred their decree to one 11 
and R, and the transfer was duly recognised 
by the Court. Subsequently, one B applied 
for execution of that decree, alleging that M 
and R bad transferred it to him. Judgment- 
debtors objected that B bad no right to execute 
the decree. The District Judge, holding that 
B bad a right to execute the decree, passed the 
following order “ Let execution proceed.'*^ 
Then the judgment debtor applied in revision 
to the Chief Court, and A executed the neces¬ 
sary surety bond required, under R. II (t), 

O. LVII. of the Chief Court’s Rules and 
Orders. On the revision petition being rejected, 

B, without taking anv steps against the judg¬ 
ment debtor, applied for and got A arrested, 
held, that the order of arrest was illegal. Thtf 
only security that could be demanded undet 
the rules was for the performance of the order 
under revision, within a reasonable period. Th® 
liability of the surety could not bo more 
extensive than the liability of the judgment- 
debtors, no matter in what terms the security 
bond was worded. Before any steps can be 
taken against a surety, the decree-holder must 
show that he has endeavoured, without success, 
to enforce performance of the order under 
revision, as against the judgment-debtor. No- 
liability could attach to the surety, unless and 
until the decree-holder had failed to satisfy his 
decree by sale of the properties of the judgment 
debtor. AGIA SiNQH v. BALLA MaL, 66 P R; 
1909^69? W.R. 1909»2 Ind. Cas. 959»134 

P. L.R. 1909. 

See MINOR-CUSTODY OP MINOR, 10 P.R. 

1897. 

Rules of the High Courts and Supremo 

Courts. 

1. —Bombay. 

2. —Calcutta. 

1 3.—Madras. 

4.—North-West provinces. 

* 

-1.—Bombay. 

(D—S. 17, 18. 25 — Cerfi^ed copies rrguir- 
ed by the rule^Limitation Act (XV of 1877)— 
Ciu. Pro. Code {Act XIV of 1802), s. 652-Pre- 
senfafiono/ memoranda of second appeal, etc.— 
Accompanimenfs.—An appeal, etc., if presented 
in time is validly presented for the purposes of 
the Limitation Act if it is accompanied by 
copies required by the Code of Civil Procedure, 
1882. The accompaniments directed under 
Rule 25 of the High Court Rules are extraneous 
to the memoranda of appeals, applications M 
appeals in execution, and the role does not fiz 
any time within which they are to accompany 
the memoranda, eto. Per CHANDAVARKAR, J» 
—No rule of the High Court can add to ^ 
modify the conditions and limitation 
law laid down in the Limitation Act. It ts 
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Ra/es of the High Courts and Supreme 
Courts —ooDtmued. 

-*1*—Bombay— continued, 

true that the Court has the power of making 
oertain rules given it by s. 652 of the Code of 
Civil Procedure, and those rules must be “con¬ 
sistent with ” the Code. But there is no power 
given to frame a rule modifying any rule or 
mode as to computation of limitation prescribed 
expressly or by necessary implication, in the 
Limitation Act. CHUNILAL v. DAHYABHAI, 
9 Bom. L.R. 1138 = 32 B. 14- 

(2)— High Court Rules {Original side)—Rule 
80 (a) (1) — Pauper, petition Co sue as-Proiho- 
notarp*s decision—Application to judge in 
Chambers. —Under Rule 80 fn) (1) of the 
Bombay High Court Rules, it is the right of a 
party dissatisfied with the Prothonotary’s 
decision to apply to the Judge to have the 
matter adjourned to him ; and the Judge in 
Chambers is bound to take up the matter and 
decide it for himself. MEGHBAI v. POONJA- 
itAl, 9 Bora. L.R. 475 = 32 B. 163. 

13) —Rules 111, 112— Ex parte decree—Suit 
set down for hearing before the date fixed in the 
summons-'Civ. Pro. Code {Act XIV of 1882). 
5s. 68, 69, 96, 100. 101, 112, and 113.—The 
plaintiff is not entitled to have a suit set down 
for an ex parte decree before the date fixed in 
the summons for the hearing of the suit, even 
though the defendant has not filed his written 
statement within four weeks from the date of 
the service of the summons as required under 
Buie 111 of the High Court Rules. DhiRAJ- 
LAL PaNaCHAND V. HORMUSJI EDULJI 

Bottlewalda, 10 Bora. L.R. 301 = 32 .B. 

534. 

{^)^Rule 122— Civ. Pro. Code {Act XIV of 
1882), s. A91— Arrest before judgment— Dama- 
$es for wrongful arrest—Damages for arrest 
cannot be tried by counterclaim — Practice .— 
Pending a civil suit against him, the defendant 
Was arrested before judgment but was after¬ 
wards released. He then made a claim of 
Bs. ‘25,000 against the plaintiff as damages for 
hi.s wrongful arrest and applied to include in 
the suit bis counterclaim of Rs- 25.000. Held, 
that the question which the defendant desired 
^0 be tried was not one which ought to be tried 
counterclaim. MAGOOMAL JBTHANAND 

v-IHamid Bin Ali, 10 Bom. L.R. 1002. 

{^)—Rule Third party notice—Appli¬ 

cation to be before filing written statement 
Practice and Procedure. —An application for a 
^hird party notice, under Buie 131 of the 
Bombay High Court Rules, must be made 
before the written statement is filed, unless 
special leave has been obtained from the Court. 

Nippon menkwa Kabyshika kaisha v. 
Gurmukbai Sukhanand and CO.. 10 Bom. 
I-.R. 1024. 

(6 )—Court Rules, No. 1 % 9 -Attorney— 
Oosts^Order against heirs or representattves of 
client, if enforceable.— 183 of the High 
Court Rules provides that an attorney, when 
ho has taxed his bill of costs against his client 


I Rules of the High Courts and Supreme 
Courts —continued. 

-1.—Bombay — continued. 

may obtain an order in Chambers for payment 
of the sum allowed on taxation, and such order 
may be executed under Chapter XIX of the 
Civ. Pro. Code. There is nothing iu the words 
of Rule 183 expressly authorizing the enforce- 
meut of the attorney’s claim against any one 
other than the client himself. It is a well 
established principle that where a law creates a 
special privilege it is to be strictly construed. 
Therefore an attorney’s claim cannot, under 
Rule 183, be enforced against the heirs or re¬ 
presentatives of bis client ASSUR PURSHO- 
TAM v. RUTTONBAT. 16 B. 152. 

(7) Rule 195— Witness — Expenses — Court’s 
jurisdiction to award after he has given evdence 
— Subpoena to produce documents—Personal 
■preseyice —Witness not examined by the party 
sum77ioHin(7.—Under Rule 195 of the High 
Court Rules the Court has jurisdiction to 
allow reasonable sum to a witDe>8 for his ex¬ 
penses, even after be has given his evidence. 
When a witness has been summoned to produce 
documents, whether he should produce them 
himself or by one of his servants is a question 
which must be left to his discretion, unless the 
summons distinctly tells him that he should 
depute one of his servants with tbo documeobs. 

It do(s not lie in the mouth of a party sum¬ 
moning a witness to produce a document or 
documents bo say that if the witness had no 
docurnents to produce he was bound to tell 
them instead of attending the Courtin obedience 
to the summons. A witness subpoenaed by a 
party to a cause does not lose his right to be 
paid the reasonable expenses of attendance at 
the Court by that party merely because he has 
not been examined for the party and the 
circumstance that be is examined by the other 
does not make any difference and extinguish 
the right which the witness had against the 
party who subpoenaed him. if the witness 
attended the Court on that aubpceoa. Prem- 
CH\ND V. BuRDITT & CO. ; In re BULLOCK. 

6 Bom. L R. 1025 = 28 B. 647. 

(8) Rule 361 Suit against a firm—Names 
of members of th^ firm—Practice.- Rule 361 of 
the Rules and Forms of the Bombay High 
Court does not extend the jurisdiction of the 
Court; it merely sanctions the use of the firm’s 
name as a convenient description of its several 
members and exempts a plaintiff from the 
obligation of setting forth their names at length. 

Shaw, Wallace & Oo. v. Gordhandas 

8 Bom. L.R. 56=30 B. 364. ’ 


--- U/ 

Practice.—Rale 544 of the Rules of the Bom 
bay High Court does not empower a Judge t< 
make au order on an attorney’s application foi 
taxation of his bill of costs for business nol 
transacted in Court, unless such order be b 5 
consent, and the Court has not any inherent 
power on which the jurisdiction can be rested 

In re Framji CowASJi Marker, 10 Bom 


C. vm —126 
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Hules of the High Courts aad Supreme 

Courts— contiDued. 

- 1.—Bombay — concluded, 

(10)— Rule 6H of the High Court Rules, not 
exhaustive* —Rule 544 of &be Higb Court Rules 
is not exhaustive. It gives a party chargeable 
with the bill power to apply to have his 
attorney’s bill of costs taxed but it makes 
no coirespooding provision enabling the attor* 
ney 10 apply to have his bill taxed with¬ 
out the consent of the party chargeable there¬ 
with. Apart from the Rule the Court has 
inherent jurisdiction to make any order that 
seems to the Court reasonable and necessary in 
the interests of justice, when one of its officers 
applies to the Court for an order (or taxation 
of hia costa due to him by his client. In re 

Framji Cowasji. 9 Bom. L R. 1014 = 32 B. 
428 reversed on appeal, 10 Bom. L.R. 76. 

Scg^ACT VI OF 1882. s. 134, 18 B. 65. 

Rules made by the High Court have the force 
of law—See Civil PROCEDURE CODE. 1908, 
SB. 122, 129, laO. and 131, 5 Bom. L R. 394. 

See CiV. Pro. CODE. 1908, 0. XXI, t, 41, 

17 B. 514. 

See Company -articles op association 
AND Liabilities OP Shareholders, 3 B. 
439. 

Rule 577 —See COSTS—TAXATION OF COSTS, 

9 Bom. L.R. 983 = 32 B. 262. 

Rule 859—See COSTS—TAXATION OP COSTS, 

9 Bom. L.R. 508=32 B. 1. 

See Limitation act, 1908, ss. 4. 6, 18 B. 
84. 

See Limitation Act, 1908, art. 84. i B. 
253. 

Time within which application to vary— 
Commissioners’ report should bo made — 
Bombay High Court Rules, oh. VI, r 6— See 
Practice and procedure, 13 B. 368. 

See Practice and Procedure, i B. 158. 

See Presidency Small Cause Courts 
ACT, 1882. PS. 38, 71. 12 B. 408. 

See Security fob Costs, 13 B. 458. 

See Sequestration. 8 B.H.C., 0 0. 135. 

-2,—Calcutta. 

{l)^Rules for conduct of business, cannof aU 
ter period of limitation. —The rules of the 
Court, prescribing certain hours for the receipt 
of petitions and hearing of motions, cannot 
operate to alter the period of limitation, pre¬ 
scribed by law so as to exclude urgent appli¬ 
cations ma^de at any time in the day. DESPUT- 
TY SINGH v. DOOLAR ROY, 1 C L.R. 291. 

{2)—Calcutta High Court Rules 1, 3 and 4, 
oft. XII — Necessity for affidavits .— Where the 
facts necessary to be proved by affidavit in oon- 
necbion with an application to the High Coupt 
are matters of record and ara contained in 


Rates of the High. Goprts apd Suprpmf 

Courts-^ con tinned. 

» * 

-2.—Calcutta—t^onfinued. 

copies of public records produced along with an 
application to the High Court, affidavits may 
be dispensed with, so far as those matterg a?c 
concerned. 2^AMIRAN v. FATEH ALI, 32 C. 

146. [F., 8C.L.J. 308.] 

(3)— High Court rules. Appellate Side, Pari 
11, Chap, IV, Rule XX—Security for respond- 
enfs* cosfs in Privy Council appeal—Govern^ 
ment securities of the nomirml value •/ Rs. 4,000, 
if su^icient, —The deposit of 3J per cent. 
Government securities of the nominal value.qf 
Rs. 4,000 as security for the costs of the tespood- 
ents in an appeal preferred to His Majesty in 
Council is sufficioot within the requirements pf 
rule XX of chap. IV of the Part II of the rules 
of the Appellate Side, Higb Court. BlBI GOLAB 
KUMARI SHAHEBA v. GONESH CHANDRA 
MlTTER, 18 C.W.N. 629 = 9 C.L.J. 860=36 C. 
653=2 Ind. Gas 844. 

(4) — PracticeAppeal — Faifure to deliver 
paper book —OismiesaZ of appeal costs—Buie 49, 
Original Side. —Where, at the hearing of an 
appeal, the appellant does not appear and no 
paper books have been delivered for the use of 
the Judges either by the appellant or by the res¬ 
pondent in accordance with r. 49 of the Rules 
of the Higb Court, Original Jurisdiction, 
the appeal will be dismissed without costs. 
Horrosoondbry DOSSEE v. callypudoo 
DUTT, 14 B. L. R. App. 11 = 23 W. R. 136. 
INot F.. 17 C. 289.] 

(5) --jBwIs 615-A (10)—RegiMfrar. power of, to 
dismiss a suit for loant of prossetifion.—In a 
case where the Registrar had made a per¬ 
emptory order that the plainiifi should file her 
affidavit of documents within a certain timoi 
and, in default, the suit to stand dismissed for 
want of prosecution: Held, that the effect of 
the Registrar’s order was to fix a date peremp¬ 
torily within which the affidavit must be filed 
and that, in default, the suit is liable to be dis¬ 
missed on an application made to the Court. 
If, by the new Rule 515-A (10), it is intended 
to give the Registrar power to pass a decree, the 
Rule is ultra vires* The Court also can pass an 
order dismissing a suit, and an appeal lies from 
such an order. KamalakhT DOSSKB v. 
Jotindra Mohun Banebji, 6 C.L.J 371. 
(19 B. 307, F.) 

(6) — Rules of Supreme Court—Rule 176. 
Rule 176 of the Rules and Orders on the plea 
side of the Supreme Oourt is still in force. 
This rule does not apply to a suit on the equity 
Bide. KAILAS OHANDRA BOSE v. BHUBAI^ 

Chandra Bose, 8 B L R. App. 18- 

(7) —Rule 12, Rules of thsUigh Court T Delay 
in second sufnmons.T—Rule 12 of the Ist of May 
1875 is merely deoUtatoty of what had been 
the previous praotiqe. A Jndge at Chambers, 
under this rule, is bouD4 to ^otoiaa a diso^e- 
tion with regard to the granting of A second 
summons Ha is bonnd to enquire into the 

oitonmstanoesuqder^hich it^lA 
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Rut^ of the high Courts aad Supreme 

Co£l^^s—continued. 


” '2. —Calcutta— contimied, 

if be finds that a plaintiff has placed himself in 
a difiiculty by his own laches ne is quite right 
in saying that the Court wall not help him out 
of that difficulty. GOURCHURN SOOR v. 
PEARY LALL PAUL. 15 B.L.R. App. 12. 

This circular draws attention to High 
Court Rules under the Court Fees Act publish- 
■ed in Calcutta Gazette” of 25th Pebruarv 

1874. CiY. Cir. No. 10 of 7th March 1874, 21 
W.R. Rules and Ors., 17. 

This circular states that a portion of Circular 
Memo. No. 3 of 1st February 1873, is rescinded. 

23 W.R H.C. Rules General Letter No.3. dated 
17th February 1878, p. 5 . 

Under this circular specimens of all registers 
kept in subordinate Courts are called for. 25 W 

R.H.G. Rules General Letter No. 5, dated 25th 
March 1876 p. 8 . 

Government order, allowing Small Cause 
■Court clerks to draw ohequcvS on bead treasury 
oancelled. 25 W.R.H C. Rules General Letter 
No. 6 . dated 29th March 1876. p. 8 . 

This circular deals with apolications for 
repairs or construction. 23 W.R.H C Rules 
^Ir. Of. No. 6 , dated 24th April 1876, p. 9. 

R. 25, ultra viresSee ACT XVIII OP 1879, 
88- 7, 12,14 C W.N. 415 = 1 Ind. Cas. 334. 

See ACTXVICIOF 1979, s. 32, 8 G.W N. 

401. 

R- 10 (1)—General Rules and Circular Orders 
of High Court—Applicability to the case of 
deposit of rent by tenant— See BEN. ACT VIII 
OF 1885, se. 6t (6j, 62. 14 C.L.J. 116. 

Rules of Court, Belcha-mbers Rules and 
Orders -R. 435 —Meaning of conveyance — 
See BelcH^MBER’S RULES AND ORDERS. 
16 C. 330. 

General Rules and Circular Orders (Civil), 
VI, rr. 36 {\), 37 (b)—See COSTS-SPE 
OIAL Oases, ll C.L.J. 217 = 5Ind. Cas. 770. 

See Court-Fees act, s. 20 , 26 G. 124 = 3 

G.W.N. 82. 

S. 515 A—Sre DECREE —MISCELLANEOUS. 

13 C.W.N. 787 = 3 Ind Cas. 999. 

R. 748—Power-of-attorney executed before, 
^nd authenticated by, a Notary- Court may call 
for further evidence to prove execution and 
Authentication—EVIDENCE ACT, 1872, 

8S. 85 and ll4. 9 C.W.N. 986 = 33 C. 625. 

R- 3, ch. II. Buies of High Court. Appel- 

latfi side - See GUARDIAN—APPOINTMENT OF 

Guardian. 26 C. 133 = 3 G.W.N. 9i. 

Rr. 60. 52 of High Court of Calcutta dated 
^th June, 1874—5ce INSPECTION OF DOCU¬ 
MENTS. I C. 178. 

Nos. Ill to 118 and 132 —Attorneyship exa- 
mination—Discretion of Board of Examiners— 


Rules of the high Courts aad Supreme 
Coi/r/s—ooutinued. 

2.— Calcutta — concluded. 

Jurisdiction of the High Court to interfere— 

See Legal Practitioners—attorney 12 
C.W.N. 873 = 4 M.L.T. 157 = 35 0. 915. ’ 

R. 515-A—Authority to Registrar or master to 
grant leave to sue—C7/fra vires — See LETTERS 

Patent, High Court, 1865—Calcutta 
ol. 12 . 5 C.LJ 405=11 C.W.N, 649 = 34 c! 

619 = 2 M.L.T. 406 and 11 G.W.N. 663. 

See Manager -Manager of Attached 
Property, 8 B.L.R. App. Q3 = i6 W-R. 273 . 

See Practice and Procedure, 24 c.> 
437 = 2 C.W.N. 57 , 17 C. 299, i5 C. 706. 

R No. 70~See PRESIDENCY SMALL CAUSE 
Courts act, 1882, s. 38. 3 G L.J. 199 . 

(1) R. 740, whether overrides s. 87. Pro¬ 
bate and Administration Act—See PROBATE 
AND ADMINISTRATION ACT, 1881, 8. 87, 37 
C. 224 = 5 Ind. Cas. 1003. 

See Reference to Full Bench, 2 C. 
W.N. 405, F.B. 

See Review—Jurisdiction to Review 

24 C. 350, F.B. = 1 C.W.N. 21. 

High Court, Original side—Revisional juris¬ 
diction over Presy. S C. Court—Practice— 
Appellate Side Rules. R. IV (a) —SANC¬ 
TION TO PROSECUTE, 14 C.W.N. 806 = 6 Ind. 
Cas. 473 = 37 C. 714. 

See Transfer of Property act, 1882 
s. 104, 4 C.W.N. 474. 

-3—Madras. 

(1)— Attorneys—Vakils ^Appearance, etc.^ 07 i 
the Original side of high Court.—The 4 th and 
5th Rules of Court of 1866 are within the 
powers conferred on the High Court by the 
Letters Patent of 1965, and the provisions of 
the Letters Patent “relating to the admis¬ 
sion and powers of advocates, vakils and 
attorneys” are authorized by 24 and 25 Vic.. 
Chap. 104. In the matter of the petition of 

the attorneys, 1 M. 24. F.B. 

{2)—Buie of Court—Table oj fees—Appeal 
from oraer-Court fee.—\Jn6et art. 20 of the 

Rule of Court, dated 24ih July 1874, an appeal 
against an order should bear a Court-fee of 

fiftv rupees. GanapatHI v. BalasundARA 
7 M. 540. 

(3)—Rules of Practice {Madras High Court), 
paras 9 and 10 - P'ira 9 not laying aown a con¬ 
dition of sale^-Application of para lO to a party 
failing to comply with para 9-Civ. Pro. Code 
s. 312 —Para 10 in Form No. 56 of the Civil 
Rules of Practice, which lays down that if a 
purchaser at a Court sale fails to comply with 
any of the conditions of sale set forth in the 

form,hig deposit shall befoHeited to Government 

does not apply to a case of failure to comply with 
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Courts &nd Supreme 
Cour/S— continued. 

—^-Sl-^ii'aVrtis — contintied. 


the direotioDS given in para 9 in the above form, 
requiring the purchaser to produce, within a 
fixed time, two copies of his sale certificate 
for the approval of the Judge. This provision 
in para 9 is merely directory and cannot be said 
to be a condition of sale in the ordinary accep¬ 
tation of the term and if it was intended to be 
anything more than directory it would be ultra 
vir. s as inconsistent with s. 312 of the Civ. Pro. 
Code. SYED ABDUL RaHMAN S4HIB v. 
GOVINDA PADAYACHI, 13 M.L.J. 406. 


(4 )—High Court {Madras), r. 105 — Two 
appeals to lower appellate Court and one decree 
^Plurality of second appeals to High Court — 
Practice — Procedure .—There were two appeals 
to a District Court from the original decree of a 
District Munsiff. The District Court passed 
only one decree on both appeals. It was now 
contended that there should be two second 
appeals to the High Court on the ground that 
there were two appeals to the lower appellate 
Court. Btld, that High Court K. 105, lays 
down the practice, that, when there are two 
appeals from the same decree, they should if 
pos^ible, be heard together and only one decree 
passed, that only one second appeal should be 
entered ar.d that even il two appeals had been 
entered, the proper course would be to hear 
them together and pass one decree. GANGU- 
LAKUUTI BANYASI LlNOAM V. MiDUGONOA 

GaVaramma, 16 M.L.J. 411. (26 M. 97, R.) 


R. 27—Violation by pleader — See ACT 
XVIII OF 1879, ss. 13, U, 8 Ind. Cas. 677. 


Application of R.lNo. 2 — See COURT- 
Pees act, 1870, s. 7, IV C., l M.L.T. 412 = 
30 M. 18. 


Change of attorney by client, leave of Court 
necessary for, under Rule 320 of the High 
Court—Non-payment of costs to previous attor¬ 
ney, ground lor witholding leave— LEGAL 
PRACTITIONERS—ATTORNEY AND CLIENT, 

23 M. 134. 


Rules of tbe High Courts aad Supreme 
Courts —continued. 

-3.—Madras— concluded. 

See PRESIDENCY SMALL CAUSE OOUBTfl 
Act, ss. 6, 18, cls. (ij and (c), 33, I8 M. 236*. 
P.B.-=5 M.L.J. 114. 

High Court (Madras), Original side tulesr 
r. 470—Application by sureties to vacate ad¬ 
ministration bond—Legality—See SUCCBS* 
SION ACT, 1865, s. 256, 7 M.L T. 160=5 Indr 
Cas. 311 = 33 M. 373. 

-4.—North-West Provinces. 

(1) —Ciu. Pro. Code, ss. 36, 37, 39, 635 — 

Pleader handing over brief to another—Rule of 
Court.—The High Court is fully within the 
powers conferred upon it by s. 635, Civ, Pro. 
Code, in making a rule authorising legal prao- 
titiouers in certain oases to appoint other legal 
practitioners to bold their briefs and appear in 
their place, as the rule is passed to facilitate 
the work of the Court and for the convenience 
of the puolic. MxTADIN v. GaNGA BaI, 9 JL. 
613, F.B.=7 A.W N. 152. [P.. 9 A. 617;R... 

22 B. 654, U.B.R. 1902, 2ud Qr.. Power of 
Attorney 1, 9 O.C. 65.] 

(2) — Letters Pafenf, High Court, N. T7.P., s. 10 

— Appeal-Rules of pratice—Limitation, —Rule 
I of the Rules of Practice adopted by the High 
Court for the N.W.P which provided ninety 
days for the admission of appeals under s. 10 of 
the Letters Patent bad a legal origin and was 
not ultra vires of the Court. NAUBaT RAM 
V. Harnam Das, 9 &. 1I5 = A.W N. 1886, 
306. (5 B.L.R. 47, 2 A. 192, P ) [R., 82 B. 

14 = 9B.L.R. 1138 = 2 M.L.T. 410.] 

(3)—Ciu. Pro. Code, 1832, s. bl6-RuUs of 
High Court—* Judgment The word " Judg¬ 
ment’Mn Rule II of the Rules of the High 
Court, N.W.P., to regulate references under 
9 . 575 of the Civ. Pro. Code, must not bo oon- 
I strued literally, but must be taken to mean ait 
expression of opinion containing reasons for a 
contemplated or proposed judgment. ROHIL- 
KHAND ANDKUMAON B\NK. (LD.) v. ROW, 6 

A. 468. (P., 9 A. 625, F.B.} 


Rr. 154 and 165 of the Original Side rules 
—Application to set aside dismissal for default 

—See Limitation act, 1908, art. 163, I7 M. 
Li j . 2 1 5t 

Madras High Court Rules (in original side), 
1902, R. 47—Counter claims—Whether could 
be rot up against each plainiifl —Court’s disora- 
tion—See PARTNERSHIP—GENERAL, 8 M L. 

T. 73 = 7 Ind. Cas. 267. 

Rules of High Court of 2l3t June 1882— 
See Payment into Court, 7 M. 211. 

Rules of the original side of High Court of 
Madras — R. 633—Right of Advocates to 
appear and plead instructed by vakils— See 
Practice and Procedure, 3 M.L.T. 322. 

See Practice and procedure, 21 M. 
490. 


(4) —Pules 0 / Court of the Ath April 1894, 
r. 461—Cosfs —Fees allowable on (he 

at of a case under s. 373 of the Civ. Pro* 
Code — Revision —Civ. Pro. Code, s, 622.— 
Held, that the possibly erroneous decision by 
a subordinate Court of a question of law which 
that Court had jurisdiction to decide can form 
no ground for the exercise of the High Court's 
revisional jurisdiction under s. 622 of the Code 
of Civil Procedure. (11 C. 6, 1 C.W N 617, 
P.). Sem6(e that R. 461 of the Rules of 
Court of the 4th of April 1894, does^not apply 
to oases where a suit is withdrawn under the 
provisions of s. 373 of the Code of Civil 
Procedure. LACHMAN DUBB V. BASANTI 

BlBl, A.W.N. 1903,12. 

(5) -Pu(es of Court of the l^th January 1898r 
r. 221 —Costs—Affidavit as to payment of fees 
of respondenVs counsel not filed before delivery 
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Rules of the High Courts and Supreme 
Courts —continued. 

•4.—North West PrOYloces—continued. 

of judgment—Order allowing counseVs fees for 
speczoi cause.~A certnin outstanding balance 
of the fees of counsel retained for the respondent 
was not paid until the day upon which the appeal 
came on for hearing. On that day the person 

XT- affidavits are usually made in the 

Jdigh Court was absent at the time when the 

respondent’s agent wished to make the affida* 

vit required by Rule 221 of the Rules of Court of 
the 18ch January. 1898, and such affidavit was 
not made before the appeal was heard and ludc- 
ment delivered. Under these circumstances 
the Court permitted the fees paid to the res¬ 
pondent’s counsel to be certified for after ludg. 
ment, and allowed such fees to be entered in 
favour of the respondent in their decree dis¬ 
missing the appeal. Samumdar Lal v AS 
HARfiKunwar, A.W.N 1899, 216. 

Practice—Rules of Court of the SOlh 
November, 1889, r. 45—Process fees—Exten¬ 
sion of time for payment of process fees,—U is 
competent to the Court upon sufficient cause 
Shown to extend the time limited by r. 45 of 
the Rules of Court of the 30th of November 

1889, for paymeut of prr cpss fee. Ram Lal 
V. Jamna Das, A.W.N, 1897 , 157 . 

{1}—Rules of Court, llih June, 1^7—Powers 

of single Judge—Security for costs of appeal— 

Civ. Pro. Code, s. 549 —Under the Rules of 
Court of the llth June. 1887, a single Judge of 
the High Court has no power to nuke an 
order under s. 549 of the Civ. Pro. Code, re¬ 
quiring an appellant to give security for the 
costs of the appeal. Where an appeal has been 
iilea and admitted, and the respondents have 
appeared and are represented, and there is no 
danger of any further extraordinary costs being 
incurred, the Court will not make an order 
calling upon the appellant to give security for 
costs under s. 549 of the Civ. Pro. Code. 
FaRKHANDATUNNISSA V. THE COLLECTOR 
OP Meerut, A.W.N. 1889, 147. 




Pules of the High Courtii^t^pfij^^ppreme 
Courts—continued. 

4.—North West Provinces—conc^zided. 

Court shall be .satisfied that the fee is paid to 

the pleader at or before the commencement o# 

the hearing of a suit, as also of the delivery to 
the Munsarim of a certificate signed by the 

cgal practitioner certifying the amount of the 

fee actually paid to him. Where, therefore 
the fee^was not paid to a legal practitioner till 
after the commencement cf the hearing, the 
Court wasjustified in refusing to allow the fee so 
paid on taxation. The proviso to r.80 only gives 
a Court a discretion to accept a certificate for 
fees filed after the c'^mmencement of the hearing 
but it gives him no discretion as to allowance of 
fee, on taxation, which was not paid on nr before 
the first hearing. THE BANK OP BENGAL 

fnTcTS^l- 

• Application for amendment of decree-Costs 

mcorrectly assessed by the ministerial officers 
of the Court in drawing up the decree—Rules 
of Court of the 18rh January 1898 r 212— 

Rules Nos, 89 and 205 —See COSTS — Spe 

ciAL Cases, a.w.n. 1905 . 83. 

See Judgment—Form and Contents 

9 A. 93. F.B. 

Rules of the High Court of the 18th Januarv 
1898, Rules 2 180. 182. 183 and 197-AdvS 
— Misconduct — Removal from the roll of 
Advocates — See LETTERS PATENT, HIGH 
COURT. N.W.P.. 8 A L.J. 592. F B. = 1 M L T 

252-A.W.N. 1906. 226. ^ JW.L.i. 


(S)-4fA April, 1894, No. 80 (i)—Certificate 
and affidavit of Legal Practitioner's fee filed 
subsequent to judgment .—Where no certificate 
or affidavit as to the fees of a legal practitioner 
under r. 80 (1) of the Rules (High Court) of 
the 4th April, 3894, was filed until after deli¬ 
very of the judgment. Held, that the amount 
of the fee should not have been included with 
the other costs, but that, had their Lordships 
been satisfied that the fee was in point of fact 
paid prior to the delivery of the judgment, it is 
possible that they would not have exercised 
their discretionary power to interfere under 
8. 622 of the Code of Civil Procedure. BiSHUN 
BINGH V. RAJA PATESARI PARTAP NaRAIN 
aiNGH, A.W N. 1906, 169. 

f9) ~R 80 fll —Provise — Wee paid after 
firsthearing—Allcwance on taxation—Discre¬ 
tion—Certificate received after commencement of 
hearing. —R. 80 (1) of the rules ofHigh Court, 
-dated 4th April, 1894, prescribes that the 


Rule 197 of — Suspension of Advocate — 
Disciplinary authority of High Court—Counsel 
guilty of contempt — LETTERS PATENT 

4 A.L.J. 34 = 9 Bom 
L.R. 9, P.C. = 17 M L.J. 74 = 11 OWN 278 
-/^C.L^J. 130 = 2 M.L.T. 1 = 5 Cr.UJ { 52 ^ 

See Letters Patent. High Court, I866 
N.W.P., ss. 10 , 27 , A.W N. 1887. 199. 

Rule 8-D—Appeal against a representative 

of a party deceased since the passing of the 
Courts decree—See LIMITATION ACT 
1908, ss. 4 and 5. art. 181, A.W.N. 1901, 46.'"^ 

Rule 12— Sec Munsarim, 2 ALJ 

A.W.N. 1905, 12 = 27 A. 411 ! 

Rules for Presidency Small Cause Court’s 

ACC*] 

c Code, 1908, 3. ns — 

Suit in Presidency Small Cause Court—Aru. 
pearance of defendant at one hearing-EvidZ.. 
recorded tn part-Failure to appear subsequentll 
-Decree ex V’>^}^Legalitv- Proper clur jl 
Revutort-Merfereuce by High Court.-^Cre, 
IDS suit before the Presidency Small Cals’ 
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Rules foV Treaidenoy Small Gaase Goart'i 

Xci^concluded. 

Court, in which the defendant had previously 
appeared and some evidence on both sides had 
been recorded, the Judge dealt with the suit ex 
parte as if the defendant bad never appeared at 
all and pa-^sed a decree. Beld, that the Judge 
ought to have proceeded under r. 98 of the 
rules framed by the High Court for the guidance 
of the Presidency Small Cause Court of Madras, 
(12 M.L'J. 473, and that the present case 
was a proper one for the interference of the 
High Court under s. 115, Civ. Pro. Code, 1908. 

A. P. PATCHAPERUMAL CHETTY V. G. E. 
SamPATHUCHETTY, 10 H.L.T. 163. (18 M.L. 

J. 566, fi.) 

Rules—Rules of Privy Council. 

See APPEAL TO PRIVY COUNCIL—PRAC¬ 
TICE AND Procedure, l B.L.R. O.C. 39. 

Admission to practice in Privy Council— 
High Court Vakil—Ss. 2, 3 of the Rules of 
3lst March 1871—See PRIVY COUNCIL. PRAC¬ 
TICE OF-MISCELLANEOUS. 16 0. 636. P.G. 
*16 1 A. 163. 

4 

Rules of Practice. 

See Practice and Procedure. 

Rules of practice, original side, No, 292— 
Commission to examine accounts —Commission' 
er's report, correctness of .—Where a Commis¬ 
sioner 13 appointed in a suit to examine certain 
accounts and be sends a report which the Court 
does not vary, it is unreasonable that the 
appellate Court should go into particulars in 
the accounts in regard to which both the Com¬ 
missioner and the Judge have oome to the 
same conclusion. According to r. 292 of the 
Rules of Practice on the original side, the 
appellate Court caunot question the correctness 
of the various items in the accounts. THIRU- 
vengadasami Mudaliar V. Raghava- 
CHARY, 8 M.L.J. 133. 

Small Cause Courts—Notes of Judgment- 
Copy of decree —See COURT FEES ACT, soh. 
I, art, 7, 6 M.H.C. App. 23. 

Of Calcutta Small Cause Court—Time for 
service of summons — See PRESIDENCY 
SMALL Cause Court act. 1850, ss. 26. 41. 
9 B.L.R 256. 

Rule to show cause. 

{l)—Rule obtained by person twt party to suit 
— Practice .—The Court will not make a rule 
absolute obtained by a person who is not a 
party to the suit, GRANT, SMITH & CO, v. 
STEEL, 1 Ind. Jur. N.S. 60. 

(2'—Ex parte application—Conients —Dufj^ 
to state all facts fully—Issue of rufa.-Parties 
who come to Court on statements of facts, in 
the absence of the other side, praying for the 
issue of rules which interfere with the rights of 
persons executing decrees, are bound fully and 
fairly to state all the oiroumstances within 
their knowledge which it is necessary for the 


Rule to show eaaie—concluded. 

Court to consider in grantig the rule. BROJO 
COOMAR MULUGK V. MON MOHINBE DEBBA, 

16 W.R. 65, 

(Z\—When High Court will grant rule — Rule 
nisi. —The High Court oan grant a rule to 
show cause only where the arguments are such 
that, if not displacel by the opposite party, 
the rule would be made absolute. OMBAO 

Begum, Petitioner, iSW.R. 310. 

(4) — Against rtview of High Cour C s decree— - 
Discharge—Discovery of fresh evidence—AdmiS' 
sibility. —A rule to show cause why the decree 
of the High Court should not reviewed, on the 
ground of the discovery of new evidence was 
discharged; as the applicants failed to show 
that the document brought forward was admis¬ 
sible as evidence, and that it was not within 
their knowledge, or could not be adduced by 
them at the time when such decree waks passed. 
Kokdi V. Jagtap, 3 B H.C. A.C. 49. 

(5) — Rule to show cau’ie — Affilavit.—h rale 
to show cause must be supporte 1 by an a£6da- 
vit. The affidavit must be sufficient, so that 
if DO cause is shown, the rule could be made 
absolute on the affidavit. In re COMPTOIS 

D’escompte De Paris v. Currie and Co.| 

3 B.L.R App. 133. 

See Civ. Pro. Code, 1908. 0. XXI, r. 2. 
11 C. 166. 

See Contempt of Court, 7 B.H.O. 0.(k 

172, 

See Sequestration. 8 B.H.O. 0.0. 236. 
Ruling Chief. 

See CIV. Pro. Code. 1903, s. 85. A.W.N. 
1886,133. 

Raja of Poouoh is a—Suit against—Want 
of consent under s. 433, Civ. Pro. Code—Suit 
along with other defc'idanta— See JURISDIC¬ 
TION OP Civil Court, 21 p.r. i 909»32 
P.L.R. 1909 = 27 P.W.R. 1909 = 1 Ind. Oas. 
604. 

Taluqdar of Kathiawar, whether a — See 
JURISDICTION OF CiVIL COURTS, 8 B. 416. 

Suit by contractor against—Ssfl LIMITA¬ 
TION ACT, 1908 8. 19, art. 66. 14 P.L.R* 
1909 = 43 P.R. 19l0 = 79 P.W.R. 1909. 

See NAWAB of Tank, 30 0. 843. P.0.-67 
P.R. 1903 = 112 P.L.R. 1903. 

Rulings of High Court. 

ZlPraciice—Different rulings by different High 
Courts — Duty of sii6o»^diunffl Courts—Proefics. 
—Where there are different rulings by different 
High Courts on the same point, a Judge must 
follow the ruling of the High Court to which 
he is subordinate. BALAJI GANESH v. SAK- 
HARAM PARESHRAM ANGEL, 17 B. 685. 
[Cons., 27 B. 1; R.. 8 C.W.N. 66=31 G. 830 

Rural Police, Hazaribagh Lohardngga. 

See Ben. Act VIII op 1878. 
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Rural Police Rate. 

Rural Police rate, suit by proprietor against 
under-proprietors for recovery of--Implied con¬ 
tract of maintenance of chowkidar^N, W,P, and 
Oudh Act V of 1894, ss. 13 and 14—Wajib-u)- 
arz. admissibility in evidence o/.—The respond¬ 
ent was the superior proprietor of a village and 
the appellants were the under-proprietors. The 
respondent sued the appellants for a certain 
sum which he had paid to Government on 
account of the Rural Police rate imposed 
upon the village under a. 13 of N.W.P. and 
Oudh Act V of 1894. He contended that the 
appellants were, within the meaning of s. 14 
of the Act, bound by contract ” to provide 
for the maintenance of the cbowkidar. It was 
conceded that if the wajib-ul are of the village 
was admissible in evidence there was evidence 
upon the record, facts from which the exist¬ 
ence of a contract between the talukdar and 
the under-proprietors should be inferred whereby 
the latter were bcund to provide for the 
maintenance of the cbowkidar but it was 
contended that the word “contract” ins. 14 
of Act V of 1894 means an express contract 
and not an implied ' Ontract. Held, that the 
Legislature did not intend that the word “con¬ 
tract ” in a. 14 of N.W. P. and Oudh Act V of 

1894 should be confined to an express contract 
between the superior and inferior proprietors, 
that ihewajib ul-arz was admissible as evidence I 
of the arrangements made for the maintenance 
of the cbowkidar. KUSHABI DiN v. Rani 

Chandab Kuab. 7 O.C. 33. 

Ruchusanti. 

Grlha-Pravesam and—Expenses of daughter 
defrayed by widowed mother—Suit to recover 
amount expended from husband's undivided 
brother—Right to maintain suit— HINDU 

Law—Marriage, 26 M. 497 = 13 M.L.J. 25. 

Ryot. 

See RAIYATI INTEREST. 

See RAIYATI Land. 

See RAIYATWARI ESTATE. 

Ryoti Holding. 

See Raiyati Houdinq. 


Ryoti Kadinai Tenure. 

See ENHANCEMENT OF RENT, 12 B.L.R 
229, P.G. = 19 VV.R. 353. 

Ryotwari Settlement. 

{l)—Ryotwari Settlement of Gover?iment estate 
as khas mekal—Permanent grant, presumption 
of. —The ryotwari settlement for a period of 30 
years (from 1247 B. S.), as a khas mehal, of an 
estate that was atone time Government pro¬ 
perty, and the record in such settlement of a 
person as tenant at a certain rent, would 
not compel the presumption that the origin of 
the tenaut’s title was a grant to continue 
in permanent possession. ABUT Sahoo v. 
PranDHONE PykURA, 10 C. 502. (3 C. 696, 

Pr, 13 B.L.R. 417 = 17 W.R. 383, R.) 




Ryotwari Tenure. ^ 

ili-^Right to Goverjimeifiyib^t^iftiltct c^Ua- 
gula so as to flood a ryotwari holder's lands — 
Continuing injury-Limitation Act, s. 23 - 
Plaintiffs sued for a mandatory injunction 
directing the defendant ithe Secretary of State) 
to block up a cahngula or “ bye wash ” in a 
certain channel. The calingula was construct- 
ed by Government, in 1882. for the purpose of 
reducing the flow of water into a tank through 
he channel. Plaintiffs conrended that the 
necessary effect of the calingula was to c.use 

the water diverted from the channel to fl:,od 
their lands and render them unfit for cultiva¬ 
tion. pe contentiOQ for the defendant (Secre¬ 
tary of State) was that the damage to the plaint¬ 
iffs was caused by the floods of 1895 and not 
by the construction of the calingula. The ques¬ 
tion for decision was whether the Government 
were acting within their rights when, in 1882 
they erected a calingula, which caused water 
from the channel to flow over the plaintiff's 
land. Held, per Arnold White, C./.-Though 
it may be taken as settled law that G ivorn- 
ment have the right to distribute the water of 
Government channels for the benefit nf the 
public, subject to the right of rvotw^ri (7 M.H 
C. 60, 16 M. 333, R) land-holders, to re¬ 
ceive such supply as may be sufficient for their 

accustomed requirements it cannot be said that 
the rights of Government, m connection with 

the distrioution of water, include a right to 
flood a man s lands because, in the opinion of 
the Government, the erection of work which 
has this effect is desirable in connection with 
the general distribution of water for the public 
benefit. The fact that the opening of the 
calingula was necessary for the protection of 
the tank, and the fact that thr<re was no negli¬ 
gence in Its construction-so for as ihe calmaula 
was conceroed—did not deprive the pUiniiffs 
of their right to have the property protected. 
For the defendant, Government, to succeed, it 
would be necessary to show that they could 
not exercise their statutory powers without in¬ 
juring the lands of the plaintiffs. Statutorv 
powers authorizing the construction of works 
are granted “cn the condition sometimes ex¬ 
pressed and sometimes understood-but if not 
expressed always understood—that the under- 
takers shall do as little damage as possiolo m the 
ex6rc!>e of their statutory powers, ( 27 B ,344 R \ 
Held further, that the injury c-implained of by 
the plaintiffs was a continuing injury within 
the meaning of s. 2-S of the Liraita'ion Act the 
cause of action accruing de die in diem as long 
as the injury continues. (6 C. 394 6 B 2fl 

1 M. 335, R.) Ptr Subramania Ayyar, / —The 
imperativeuess ascribable to the maintenance 
of irrigation works once lawfully brought in- 
to existence must be confined strictly to the con¬ 
servation of the work as originally de-igned and 
executed and cannot be extended to auy mate- 
rial alterations and additions made in. or to anv 
existingold work. Such alterationsand additions 
should, in reason, be held to stand on the same 
foo^ting as that of perfectly new works and thus 
subject to the restriction applicable to the case 
of new works, there should be no invasion 
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■Ryotwari Tenure—coniintfei. 

thereby of the rights of others. In this view, 
it is clear that the ' bye-wash * in question was 
essentially a new work and that, so long as such 
work is made, the instrument of throwing water 
on the plaint lands without the consent of the 
owners, they (plaintiffs) have a ground of com¬ 
plaint. unless it be that a different conclusion 
has to be arrived at with reference to the char¬ 
acter of the tenure under which those lands 
are held by them; and there being nothing in 
the nature of the tenure of the plaintiffs (ryot¬ 
wari tenure) to support the contention of the 
Secretary of State, the plaintiff had a cause of 
action against Government. On the question 
of limitation, his Lordship agreed with the 
Chief Justice that the injury was a continuing 
wrong and that plaintiffs’ suit was not barred. 
In the result, an injunction was granted to the 1 
plaintiffs restraining the defendant from throw¬ 
ing the water on plaintiff’s lands. SanKARA- 
VADIVELU PlLLAI V. THE SECRETARY OP 

STATE. 13 M.Ii.J. 32==28 M. 72. [R , 29 M. 
639=15M.L.J. 251, 32 M. 14l=‘5M.L.T. 149 
= 19 M.L.J. 131, 31 M. 171== 18 M.L.J. 178 = 


Ryotvari Tenure—concluded^ 

3 M.L.T. 273, 32 M. 423 = 5 M.L.T. 143 ; D., 
31 M. 117 = 18 M.L.J. 91,] 

Tenant with undivided share in a holding 
may be a—See BEN. ACT VXIT OF 1885, s. 46, 

3 Ind. Cas. 350. 

Definition of—See BEN. ACT. VIII OF 1885, 
a. 19, 21 C. 129. 

See Ben. act VIII OF 1885, s. 85, 29 C. 
148. 

Status of the ryots dealt with in the decision 
of Settlement Officer—Order of Soeoial Judge 
on appeal from Settlement Officer’s decision— 
Second appeal-See ben. ACT VIII OP 1885, 
ss. 104 (2). 106, 107, 108, ol. 2. 21 C. 776. 

Ryotwari Village. 

Right of the public in public streets— 
MAD. ACT V OF 1884, 9 Bom. L.R. 663 = 4 
A.L.J. 333 = 11 C.W.N. 585 = 17 M.L.J. 240= 
2 M.L.T. 204 = 5 C.L.J. 565 = 30 M. 195, P.O. 

See RIGHT OF OCCUPANCY—ACQUISITION 

OP Right. 6 0. 196=7 C.L.R. 47. 
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Advocile H'fh Court 

JaiTCPu & Kashmir 
Srinagar. 
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